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In the Matter of the Compensation of
RANDI E. MORRIS, Claimant
WCB Case No. C1-01811
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT
Howser & Munsell, Claimant Attorneys
SAIF Legal Department, Defense Attorney

Reviewed by Board Members Moller and Neidig.

Oon August 27, 1991, the Board received the parties’ claim disposition
agreement in the above-captioned matter. Pursuant to that agreement, in consid-
eration of the payment of a stated sum, claimant releases certain rights to
future workers’ compensation benefits, except medical services, for the compens-
able injury. We set aside the proposed disposition.

ORS 656.236(1) permits parties, by agreement, to make such disposition of
any or all matters regarding a claim, except for medical services, as the par-
ties consider reasonable, subject to the terms and conditions prescribed by the
Director. The Director’s rules define a "claim disposition agreement” as a
written agreement in which a "claimant agrees to release rights, or agrees to
release an insurer or self-insured employer from obligations, under ORS 656.001
to 656.794 except for medical services, in an accepted claim." OAR 436-60-
005(9) (Emphasis added). See alsoc OAR 438-09-001(1).

Here, the accepted claims are "acute cervical/dorsal strain" (claim no.
4855111D), and "rotator cuff L shoulder" (claim no. 7036515D). In addition to
releasing claimant’s rights and the SAIF Corporation’s obligations under the ac-
cepted claims, the agreement also purports to dispose of the following matters:

(1) A denied cervical, lumbar, thoracic strain (claim no. 7089516A);

(2) A denied thoracolumbar, trapezius, cervical strain (claim no.
7101360K);

(3) A generalized overuse problem, diagnosed as myofascial syndrome, in-
volving the neck, both shoulders, upper back, cervical, thoracic, and lumbar
spine, right arm, right sacroiliac joint, and right trapezius. '

" The agreement further provides that the aforementioned claims, both
accepted and denied, will be combined under one claim number, 4855111D. The
accepted condition in claim no. 4855111D shall be amended to read "myofascial
syndrome and strain involving the cervical/dorsal-thoracic/lumbar spine, and
bilateral shoulders.” The other claims (7036515D, 7089516A, and 7101360K) will
be "administratively ‘killed and combined’ with the Claim No. 4855111D upon the
approval of this Claims Disposition Agreement." Moreover, the agreement states
that all outstanding medical billings will be processed for payment under claim
number 4855111D. Consequently, claimant shall be held harmless for any medical
billings arising out of the above claim numbers. See CDA p. 3, 1ll. 5-11 and 22-
24; p. 4, 1. 1.

The function of a claim disposition agreement is to dispose of an accepted
claim, with the exception of medical services, as the claim exists at the time
the Board received the CDA. See ORS 656.236(1). It is not the function of a
claim disposition agreement to accomplish claim processing functions under ORS
656.262 or otherwise resolve compensability issues. There are other procedural
avenues available to the parties to accomplish these objectives, such as stipu-
lations and disputed claim settlements. See Frederick M. Peterson, 43 Van Natta
1067 (1991). Here, however, the agreement attempts to dispose of several denied
claims. Although the parties do not represent that claimant’'s myofascial syn-
drome is in denied status, we assume that the compensability of this condition
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is in dispute between the parties, and therefore, treat it as if it was in
denied status. S S

The Director’s rules state that a.claim disposition agreement concerns an
accepted claim. OAR 436-60-005(9). Claims that are in denied status cannot be
considered "accepted." Inasmuch as the agreement :attempts to dispose of denied
claims, the claim disposition agreement impermissibly exceeds the bounds of
OAR 438-09-020(1)(b). Therefore, we find that it is "unreasonable as a matter
of law." ORS 656.236(1)(a). See Frederick M. Peterson, supra.

..-We note that the parties have attempted to convert and consolidate the: : -
denied claims into one accepted claim, apparently to:bring them within the: -
purview of the CDA process as well as to more efficiently administer claimant’s
claim. We decline to approve such an arrangement. We note that the parties - .-
have made the "acceptance" of these denied claims contingent on Board approval
of the claim disposition agreement. See CDA p. 3, 1l. 10-11. In the past we
have declined to approve agreements that are subject to the occurrence of  a
future uncertain event. See James J. Treml, 42 Van Natta 2594 (1990); Raymond
E. Clonkey, 43 Van Natta 1778 (1991). Thus, because acceptance of these claims
is contingent upon approval of the claim disposition agreement, we do not:find
there has been an acceptance of the denied claims. '

Inasmuch as the disposition is predicated on SAIF's acceptance of the . .
denied claims, and the offensive portions of the parties‘’ agreement cannot be
excised without substantially altering the bargain underlying the exchange of
consideration, we conclude that we are without authority to approve any portion
of the proposed disposition. Karen A. Vearrier, 42 Van Natta 2071, (1990). .Con-
sequently, we decline to approve the agreement and return it to the parties. - -
See ORS 656.236(1) (a). :

Lam

Inasmuch as the proposed disposition has been disapproved, SAIF shall
recommence payment of any temporary or permanent disability that was stayed by
the submission of the proposed disposition. See OAR 436-60-150(4) (i) and
(6)(e). . . . . ‘ , - .

Following our standard procedures, we would be willing to consider a
revised agreement.

IT IS SO ORDERED. . <

October 1, 1991 ‘ Cite as 43 Van Natta 2266. (1991)

‘In the -Matter of the Compensation of
DUANE H. BURIAN, Claimant
. Own. Motion No. 91-0138M -
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Malagon, et al., Claimant Attorneys

Claimant requests review of the self-insured employer’'s August 8, .1991 -
Notice of. Closure which closed his claim with an award of temporary :disability
benefits for periods between February 14, 1991 and July 23, 1991. The self-.
insured employer declared claimant medically .stationary as of July 24, 1991. .

Claimant contends that his disability of .February 14, 1991, should have -
been processed as a new injury or occupational disease claim and requests. the
Board to "take jurisdiction" over this Notice of Closure, but defer action until
the self-insured employer. accepts or denies the new claim. Claimant raised:no-..
issues regarding improper closure. Consequently, there is no action to defer.
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Accordingly, we decline to "take jurisdiction" over the closure in order to
defer action and dismiss claimant‘s request for review of the self-insured
employer’s Notice of Closure.

Despite our dismissal of claimant’s request, we nevertheless note that our
own motion authority extends to claims for worsened conditions which arise after
the expiration of aggravation rights, Miltenberger v. Howard’s Plumbing, 93 Or
App 475 (1988), which includes claimant’s March 20, 1991 own motion reopening.
Our authority over this own motion matter does not preclude claimant from con-
tending at a hearing that his current disability is a new injury or occupational
disease and, as such, should be processed as a new claim. Should claimant do so
and prevail, we shall withdraw our March 20, 1991 Own Motion Order and the self-
insured employer will be allowed credit for benefits paid pursuant to our own
motion authority.

IT IS SO ORDERED.

October 1, 1991 Cite as 43 Van Natta 2267 (1991)

In the Matter of the Compensation of
CAROL L. CONAWAY, Claimant
Own Motion No. 91-0275M
OWN MOTION ORDER
Cash R. Perrine, Claimant Attorney

The insurer has submitted to the Board claimant’s claim for an alleged
worsening of her May 10, 1982, industrial injury. Claimant’s aggravation rights
expired June 25, 1987. The insurer accepts responsibility for claimant’s condi-
tion, but opposes reopening of her claim for the payment of temporary disability
compensation, contending that she is not in the work force.

We may authorize, on our own motion, the payment of temporary disability
compensation when there is a worsening of a compensable injury that requires
either inpatient or outpatient surgery or other treatment requiring hospitaliza-
tion. ORS 656.278(1)(a). In such cases, we may authorize the payment of com-
pensation from the time the worker is actually hospitalized or undergoes out-
patient surgery. 1Id.

We are persuaded that claimant’s compensable injury has worsened requiring
surgery. However, claimant must also be in the work force to qualify for tempo-
rary disability compensation. Dawking v. Pacific Motor Trucking, 308 Or 254,
258 (1989). The insurer contends that claimant is not in the work force because
she was laid off from her previous job. We disagree. Dr. Newby'’s chart notes
indicate that claimant’s condition worsened in February 1991. Claimant was laid
off from work in March 1991. Dr. Newby’s chart note dated April 8, 1991, indi-
cates, and the insurer does not dispute, that claimant has been receiving unem-
ployment benefits from the State of California. The receipt of unemployment
benefits is prima facie evidence that claimant is willing to work and is making
reasonable efforts to obtain employment. See John T. Seiber, 43 Van Natta 136
(1991). There is no rebuttal evidence. Therefore, we find claimant is in the
work force. See Dawkins v. Pacific Motor Trucking, supra.

Accordingly, claimant’s claim is reopened with temporary disability bene-
fits beginning the date she is hospitalized for the proposed surgery. The in-
surer shall continue paying temporary total disability benefits until one of the
following events occurs: (1) claimant is medically stationary and claim is
closed; (2) claimant returns to regular or modified work; (3) the attending
physician gives claimant a written release to return to regular employment; or
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(4) the attending physician gives claimant a written release to return to modi-
fied work, such employment: is offered in writing to claimant and claimant fails
to begin such employment. Claimant‘s attorney is awarded 25 percent of the ad-
ditional compensation granted by this order, not to exceed $150, as a reasonable
attorney fee. Reimbursement from the Reopened Claims Reserve is authorized to
the extent allowed under ORS 656.625 and OAR 436, Division 45. When appropri-
ate, the claim shall be closed by the insurer pursuant to OAR 438-12-055...

IT IS SO ORDERED.

October 1, 1991 - - Cite as 43 Van Natta 2268 (1991)

In the Matter of the Compensation of
GARY D. LUCKY, Claimant
Own Motion No. 91-0473M :
ORDER POSTPONING ACTION ON OWN MOTION REQUEST ON RECONSIDERATION
Hollander, et al., Claimant Attorneys
SAIF Legal Department, Defense Attorney

Claimant requests reconsideration of our August 26, 1991 Order Postponing
Action on Own Motion Request. Claimant contends that the statement in the order
that there is a pending request for hearing on the compensability of his current
condition is erroneous. Claimant is correct. The pending hearing request con-
cerns issues of premature closure, temporary disability compensation and penal-
ties and attorney fees (WCB Case No. 91-06726). There is no indication that the
SAIF Corporation issued a written denial of compensability.

We nevertheless received an Own Motion Recommendation Form from SAIF,
based on claimant’s May 9, 1991 psychiatric hospitalization, in which it recom-
mends against claim reopening. In order to clarify our decision to postpone.
action in this case, we review its posture before us. Claimant’s claim was re-
opened for authorized training in February 1987. While the claim remained in
open status, we authorized the payment of temporary disability compensation
under our own motion authority. SAIF closed the claim by Notice of Closure on
May 10, 1991; however, we .set aside the closure, directing that closure be made
by Evaluation under ORS 656.268, which was accomplished by a July 11, 1991
Determination Order. It is this Determination Order that is presently before .
the Hearings Division (WCB Case No. 91-06726). Meanwhile, on June 12, 1991,
SAIF received notice of claimant’s psychiatric hospitalization in May 1991. It
is that notice that is the subject of this own motion request for reopening.

The Board generally postpones action on own motion claims when potentially
related issues are pending at hearing. See OAR 438-12-050(2). Here, if claim-
ant prevails at hearing on the premature closure issue, the own motion matter.
will be moot. Accordingly, we will continue to postpone action until the pend-.
ing litigation_in WCB Case No 91-06726 is resolved at hearing. Thereafter, the
Referee in that case shall submit a copy of his order to the Board-and the par-
ties shall advise us of their respective positions regarding own motion relief
‘and penalties and attorney fees. ,

Claimant also contends that the SAIF Corporation has failed to comply with
its discovery obligations since June 1991, including its failure to provide
claimant’s attorney with a copy of SAIF’s Own Motion Recommendation Form.
Claimant requests that we issue an order requiring SAIF to comply with .discovery
requirements and impose sanctions for its failure to do so.

Discovery issues relating to claimant’s Request for Hearing (WCB Case
No. 91-06726) are not within our jurisdiction.and therefore must be addressed. at
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hearing. As for the own motion proceeding, a copy of any document in such a
proceeding, including correspondence, directed to the Board is required to be
simultaneously mailed to all other parties, or the party’s attorney, involved in
the claim. OAR 438-12-016. We accordingly direct SAIF to provide a copy of its
Own Motion Recommendation form and supporting documentation to claimant’s attor-
ney. The issue of penalties and attorney fees for failure to provide documents
relating to the own motion proceeding shall be deferred until the merits of
claimant’‘s own motion request for reopening are reviewed.

Accordingly, our August 26, 1991, order is abated and withdrawn. As sup-
plemented and amended herein, we adhere to and republish our August 26, 1991
order in its entirety. The parties’ rights of reconsideration and appeal shall
run from the date of this order. :

IT IS SO ORDERED.

October 2, 1991 Cite as 43 Van Natta 2269 (1991)

In the Matter of the Compensation of
MAY L. CHAUSSEE, Claimant
WCB Case No. 90-05212
ORDER ON REVIEW
Westmoreland & Shebley, Claimant Attorneys
Rod Peters (Saif), Defense Attorney

Reviewed by Board Members Crider and Tenenbaum.

Claimant requests review of Referee Podnar’s order that upheld the SAIF
Corporation’s partial denial of her claim for a myocardial infarction. On re-
view, the issue is compensability.

We affirm and adopt the Referee’s order with the following supplementa-
tion. ‘
FINDINGS OF FACT

The compensable injury was not the major contributing cause of the
myocardial infarction (MI).

CONCLUSIONS OF LAW_AND OPINION

The Referee correctly applied the Workers’ Compensation Act as amended by
Oregon Laws 1990 (Special Session). Claimant requested a hearing after May 1,
1990; therefore, the "litigation savings clause" contained in Oregon Laws 1990,
Chapter 2, Section 54(2) does not apply. Furthermore, the matter at issue here
is not subject to a special exception to the Act’s general applicability provi-
sion. See Oregon Laws 1990, Chapter 2, Section 54(3). Finally, application
of the 1990 amendments will not produce an absurd or unjust result inconsistent
with the purposes and policies of the workers’ compensation law. See
Ida M. Walker, 43 Van Natta 1402 (1991).

The Referee, in .applying the 1990 amendments, analyzed this case under ORS
656.005(7)(a) (B), which provides:

"If a compensable injury combines with a preexisting disease or
condition to cause or prolong disability or a need for treatment,
the resultant condition is compensable only to the extent the
compensable injury is and remains the major contributing cause of
the disability or need for treatment."
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We disagree with the Referee’s analysis. Although there is evidence that
claimant had coronary artery disease which preexisted the compensable injury,
inasmuch as the disease did not impact the injured body part, we are not per-
suaded that the injury combined with the disease within the meaning of. ORS
656.005(7)(a)(B). Rather, we are persuaded that this case is best analeed
under ORS 656.005(7)(a)(A):

"No injury or disease is' compensable as a consequence of a.
compensable injury unless the compensable injury is the major
contributing cause of the consequentlal condition."

- Claimant argues that SAIF’s partial denial of the MI on the basis that the
injury was not a "material contributing cause” of the MI precludes SAIF from now
asserting the "major contributing cause" test as claimant’s burden of proof.
That argument lacks merit. SAIF'’s partial denial, though citing the incorrect
test, suffxcxently notified claimant that it was denying the compensablllty of
the MI. Claimant must establish her claim by the standard of proof assmgned by
law. An insurer’s misstatement of the standard of proof does not change the
law, nor does it relieve claimant of the burden of establishing her claim B
accordlng to law.

The compensability of the MI claim presents a complex medical question;
therefore, although claimant’s testimony is probative, resolution of this issue
turns largely on expert medical evidence. See Uris v. Compensation Department,
247 Or 420, 426 (1967); Kassahn v. Publishers Paper Co., ‘76 Or App 105, 109
(1985), rev den 300 Or 546 (1986). The relevant medical evidence was generated
by Drs. Poulson, Ironside, Sachdev and Baron. Poulson,.orthopedic surgeon, and
Ironside, pulmonary specialist, found no causal relationship between the com-
pensable injury and the MI (Exs. 36, 39, 40). Drs. Baron and Sachdev found a
causal relationship. Baron,.cardiologist, opined . that stress, anxiety and
depression resulting from the compensable injury were "probable causes of the.
exacerbation of her coronary artery disease and her myocardial infarction" (Ex
43),:while Sachdev, cardiovascular specialist, opined that if claimant.was under
stress due to the injury, "there could have been a possible worsening of her
cardiovascular status giving her the heart attack" (Ex 41).

Because none of the physicians addressed the issue of whether the compens-
able injury was the major contributing cause of the MI, and because claimant has
other risk factors for coronary disease including chronic cigarette smoking and
family history for premature coronary artery disease, we conclude that claimant
has failed to sustain her burden of proof.

ORDER

The Referee’'s order dated October 3, 1990, is affirmed.
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In the Matter of the Compensation of
AMERICA N. MILANI, Claimant
WCB Case No. 90-17328
ORDER ON REVIEW
Myrick, Seagraves, et al., Claimant Attorneys
Howser & Munsell, Defense Attorneys

Reviewed by Board Members Crider and Tenenbaum.

The insurer requests review of those portions of Referee Mongrain’s order
that: (1) set aside its denial of claimant’s injury claim; and (2) assessed a
$2,000 insurer-paid attorney fee for claimant’s counsel’'s efforts in overturning
the denial. On review, the issues are compensability and attorney fees. We
affirm.
FINDINGS OF FACT

We adopt the Referee’s findings of fact.

CONCLUSIONS OF LAW AND OPINION

In deciding this matter, the Referee applied the law as amended by Oregon
Laws 1990 (Special Session), chapter 2. Claimant requested a hearing after May
1, 1990, and the hearing was convened after July 1, 1990. Therefore, the
"litigation savings clause" contained in section 54(2) does not apply. In addi-
tion, the matter at issue here is not subject to a special exception to the
Act'’'s general applicability provision. See e.g. 54(3). Moreover, application
of the 1990 amendments will not produce an absurd or unjust result inconsistent
with the purposes and policies of the workers’ compensation law. Ida M. Walker,
43 Van Natta 1402 (1991). Accordingly, this matter is properly analyzed under
the Workers’ Compensation Act as amended, effective July 1, 1990.

Turning to the merits of the claim, the Referee found that claimant’s June
4, 1989 work-related injury was a material contributing cause of her disability
and need for treatment. Therefore, he concluded that claimant had established a
compensable injury claim and set aside the insurer‘s denial. We agree.

On review, the insurer first contends that, in order to establish a com-
pensable injury, claimant must show that the work incident was the "major" con-
tributing cause of her current condition under ORS 656.005(7)(a)(A). We dis-
agree. That provision requires a higher standard of proof for consequential
conditions of a compensable injury. See Julie K. Gasperino, 43 Van Natta 1151
(1991). It does not affect the standard of compensability for an itnitial indus-
trial injury claim, which remains "material " contributing cause. Mark N.
Weidel, 43 van Natta 855 (1991).

The insurer next contends that claimant’s present condition is not
causally related to the June 4, 1989 work injury. It relies on the opinion of
Dr. Weinman, who reported that he did not believe that claimant’s current chest
pains were related to her 1989 injury. (Ex. 15). However, that opinion is
directly at odds with his prior report that the cause of claimant’s impairment
was the June 4, 1989 work incident. (Ex. 7-6). Because Dr. Weinman changed his
opinion, and did not provide a reasonable explanation for doing so, we do not
find his opinion persuasive. Somers v. SAIF, 77 Or App 259 (1986).

We rely on the opinion of Dr. Versteeg, who, after an examination and
review of medical records, diagnosed claimant’s condition as post-traumatic
osteochondritis. (Ex. 16). He noted that claimant "has tenderness in the lower
lumbar and lumbosacral area" and that "palpation shows tenderness over the ster-
nal area," and concluded that "claimant'’'s symptoms are definitely related to
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the incident in June of 1989." (Ex. 16). .Based on that report, we conclude
that claimant has established, by medical evidence supported by objective find-
ings, that she sustained a compensable injury that was a material contributing
cause of her disability and need for treatment.

Attorney Fees

The insurer contends that the Referee erred in awarding claimant a $2,000
agssessed attorney fee for her counsel’s efforts in overturning the denial.
After considering the factors set forth in OAR 438-15-010(4) and. applying them
to this case, we agree with the Referee that a reasonable fee for claimant‘s
counsel’s services at hearing concerning the issue of compensability is $2,000,
to be paid by the insurer. In reaching this conclusion, we have particularly.
considered the time devoted to the case (as represented by the record), the com-
plexity of the issue, and the value of the interest involved.

Attorney Fee on Board Review

Because the insurer initiated the request for review and we have not dis-
allowed or reduced compensation awarded to claimant, claimant’s counsel is enti-
tled to an assessed fee under ORS 656.382(2). Based on the same factors and
similar considerations listed above, we find that a reasonable fee for claim- .
ant’s counsel’s services on review concerning the compensability issue is $700,
to be paid by the insurer. We further note that claimant is not entitled to an
attorney fee for defending on the attorney fee issue. Dotson v. Bohemia, Inec.,
80 Or App 233 (1986).

ORDER

The Referee’s order dated February 15, 1991 is affirmed. For services on
Board review concerning the compensability issue, claimant’s counsel is awarded
$700, to be paid by the insurer.

October 2, 1991 Cite as 43 Van Natta 2272 (1991)

In the Matter of the Compensation of
DARREN C. RESCH, Claimant
WCB Case No. 90-13222
ORDER ON REVIEW )
Ackerman, et al., Claimant Attorneys
Employers Defense Counsel, Defense Attorneys

Reviewed by Board Members Westerband and Gunn.

The insurer requests review of Referee Harri’s order that: (1) awarded
additional temporary disability compensation; and (2). assessed a penalty and
attorney fees for an allegedly unreasonable failure to pay that compensation.
On review, the issues are temporary disability compensation, penalties and
attorney fees. We reverse.

FINDINGS OF FACT

We adopt the Referee’s "FINDINGS OF FACT," with the following supplementa-
tion. The hearing was convened on November 1, 1990.

FINDINGS OF ULTIMATE FACT

Claimant returned to regular work on November 27, 1989. -
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The insurer’s termination of temporary disability payments when claimant
returned to work was not unreasonable.

CONCLUSIONS OF LAW AND OPINION

Temporary Disability Benefits

The hearing in this case convened November 1, 1990. The Referee applied
the law in effect prior to the 1990 amendments to the workers’ compensation law.
Or Laws 1990 (Special Session), SB 1197. The Referee reasoned that, even though
the hearing had not convened before July 1, 1990, the insurer’s obligation under
the old law had already accrued. We disagree.

The hearing in this case convened after July 1, 1990. Therefore, the
"litigation savings clause” contained in SB 1197, Section 54(2) does not apply.
In addition, the matter at issue here is not subject to a special exception to
the Act’s general applicability provision. Or Laws 1990, Ch. 2, Sect. 54(3).
Moreover, application of the 1990 amendments will not produce an absurd or un-
just result inconsistent with the purposes and policies of the workers’ compen-
sation law. See Rocky L. Coble, 43 Van Natta 1907 (1991); Ida M. Walker, 43
Van Natta 1402 (1991). Accordingly, we analyze this matter under the Workers’
Compensation Act as amended, effective July 1, 1990.

The 1990 amendments to ORS 656.268 authorize the insurer to unilaterally
terminate temporary total disability when a claimant returns to or is released
to regular work ~- even when the claimant is not medically stationary. ORS
656.268(3)(a) and (b). Here, claimant returned to regqular work on November 27,
1989. Consequently, claimant has no procedural/lawful right to temporary total
disability benefits after that date. Although claimant was subsequently laid
off from that employment, the termination was unrelated to his compensable
injury. Claimant’s release to regular work continued in effect. Thus, the
insurer had no duty to recommence payment of temporary total disability benefits
after claimant was laid off. ORS 656.268(3)(b). Accordingly, we reverse the
Referee’'s award of temporary disability benefits.

Penalty and Attorney Fees

We reverse the Referee’s assessment of a penalty and attorney fee for the
insurer’s allegedly unreasonable termination of temporary total disability bene-
fits. For the reasons discussed above, claimant is not procedurally/legally en-
titled to the temporary disability benefits at issue. Thus, there are no
amounts due against which to assess a penalty, and claimant is not entitled to
an assessed attorney fee for resistance to the payment of compensation. ORS
656.262(10) and 656.382(1); Ellis v. McCall Insulation, 308 Or 74 (1989).

ORDER

The Referee'’'s order dated January 17, 1991 is reversed. The out-of-compen-
sation and penalty-related fees awarded to claimant’s attorney are reversed.
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In the Matter of the .Compensation of
MARY A. SALAZAR, Claimant
And, in the Matter of the Complying Status of
JOSE V.C. MARTINEZ, dba THE BULL RING RESTAURANT Employer
WCB Case No. 89-06316
ORDER ON REVIEW ]
Vick, et al., Claimant Attorneys
Wittrock & O’Brian, Attorneys
Shelley McIntyre (Saif), Defense Attorney

Reviewed by Board Members Crlder and Tenenbaum,

The alleged noncomplying employer, Jose V. C. Martinez, requests review of
Referee Daughtry’s republished order that dismissed his request for hearing con-
cerning the SAIF Corporation’s acceptance, on his behalf, of claimant’s injury
claim. On review, the issue is dismissal. .We reinstate the hearing request,
but decline to award relief on the merits.

FINDINGS OF FACT

Claimant was employed by the employer as a server in a restaurant.: During
the month of March, she suffered onset of back pain. The pain caused her to re-
quire treatment. She consulted Dr. Gill, D. C., who diagnosed a strain. The
strain was caused by claimant’'s work activities. »

Claimant filed a claim seeking compensation for a work-related injury that
allegedly occurred in March 1988, at the employer’s restaurant. On August 12,
1988, the Compliance Division of the Workers’ Compensation Department issued an
order declaring the employer to be a noncomplying employer and referred the
claim to the SAIF Corporation for processing. On October .10, 1988, SAIF accept-
ed the claim and sent.the employer a letter that stated, in part:.

"A copy of the claim acceptance notice.mailed to this injured worker
is enclosed for your review. If you believe this worker did not
sustain a compensable injury while in your employ, you have the
right to request a hearing. Your request must be in writing and be
directed to the:

"Workers’ Compensatlon,Boerd
) 480 Church.Street S. E. .
Salem, OR 97310"

In rellance on SAIF S letter, Mr. Martinez, unrepresented by counsel, re-
questing a hearlng. He did not mail a copy of the request :to.claimant; however,

claimant and her attorney appeared at, and participated in, the hearing.

CONCLUSIONS OF LAW AND OPINION

The Referee did not reach the merits of the question of compensability.
The Referee determined only that, because the employer had not sent claimant a
notice advising her of her statutory hearlng rights, the employer had never
properly denied the claim and could not now contest its compensability. Accord-
ingly, the Referee dismissed employer’s request for hearing.

In reaching his conclusion, the Referee relied on our decision in Lucy
Linn, 40 Van Natta 1232 (1988). 1In that case, a noncomplying employer disputed
the compensability of a worker’s injury claim and requested a hearing. Although
the employer sent a copy of the letter to the worker, it did not advise her of
her statutory hearing rights on a denied claim. Therefore, because the employer
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had never properly denied the claim pursuant to ORS 656.262, we held that the
employer could not now contest its compensability.

Subsequent to the Referee’s original order in this case, the court re-
versed our decision in Lucy Linn. See Clark v. Linn, 98 Or App 393 (1989). The
court held that whether the noncomplying employer properly denied the claim pur-
suant to ORS 656.262 was irrelevant, because its right to challenge compensabil-
ity of the claim does not originate from ORS 656.262, but from ORS
656.283(1).Accordingly, it concluded that we had erred in failing to address the
question of compensability.

In light of the court’s decision, we conclude that this employer likewise
was entitled to request a hearing on the question of the compensability of the
claim accepted by SAIF and could contest the issue even though it had not denied
the claim. Finding the record sufficiently developed for review, we proceed
with our determination on the merits of the question of compensability.

There is no dispute that claimant sustained a low back injury in the
Spring of 1988. Dr. Gill, claimant‘s treating chiropractor, diagnosed claimant’s
condition as lumbar and lumbosacral subluxations. The employer does not chal-
lenge that diagnosis. The question in this case is whether the injury arose out
of and in the course and scope of her employment.

The only expert opinion on medical causation comes from Dr. Gill. He
concluded that claimant’s low back condition was a direct result of her work
activities, which include standing, lifting and carrying. Based on that evi-
dence, and in the absence of any contrary medical reports, we conciude that the
injury is compensable.

At hearing, the employer argued that claimant failed to give him timely
notice of her injury. After our review of the record, we agree that the em-
ployer did not receive notice of claimant’s injury within 30 days of its occur-
rence. See ORS 656.265(5). However, the defense of untimely notice is avail-
able to the employer only when the delay in notice has prejudiced the employer.
ORS 656.265(4). The employer bears the burden of proving prejudice. Argonaut
Ings. Co. v. Mock, 95 Or App 1 (1989). 1In this case, there is no evidence that
claimant’s failure to give timely notice prejudiced the employer in any way.
Consequently, claimant is entitled to pursue the claim.

As a final matter, we note that the employer, in its reply brief, raises
for the first time the issue of claimant’s entitlement to an assessed attorney
fee for her counsel’s services rendered at hearing. The issue was raised evi-
dently in response to claimant’s respondent’s brief, which, among other things,
requested that the then-unchallenged attorney fee be affirmed. Although re-
questing that the fee be affirmed, claimant has not had an opportunity to re-
spond to the employer’s argument. Accordingly, we decline to entertain the
issue raised in the first instance in the employer’'s reply brief.

Because the employer initiated review and we have not disallowed or re-
duced compensation awarded to claimant, claimant’s counsel is entitled to an
attorney fee under ORS 656.382(2). After considering the factors set forth in
OAR 438-15-010(4) and applying them to this case, we find that a reasonable fee
for claimant’s counsel’s services on review is $500, to be paid by the employ-
er. In reaching this conclusion, we have particularly considered the time de-
voted to the case (as represented by claimant’s respondent’s brief), the com-
plexity of the issue, and the value of the interest involved.
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ORDER

The Referee’'s order dated January 30, 1990 is reversed. The alleged non-
complying employer’s request for hearing is reinstated. The SAIF Corporation’s
acceptance of claimant’s: injury claim is upheld. For services rendered on
Board review, clalmant s attorney is awarded . an: assessed fee of $500,. to be
paid by the SAIF Corporation, on behalf of the noncomplying employer.

October 4, 1991 ' Cite as 43 Van Natta 2276 (1991)

In the Matter of the Compensation of
JAMES A. McCANNA, Claimant
. WCB Case No. C1-01952
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT
Barnett, et al., Claimant Attorneys -
Roderick Peters (Saif), Defense Attorney

Reviewed by Board,Members Neidig and Moller.

On September 17, 1991, the Board received the partles .claim disposition
agreement in the above- captloned matter.. Pursuant to that agreement, in consid-
eration of the payment of a stated sum, claimant releases certain rights to
future workers’ compensation benefits, except medical services, for the compens-
able injury. We set aside the proposed disposition.

Although the proposed disposition provides that claimant retains nis right
to medical services for the compensable injury, the agreement also states that
"both parties stipulate and agree claimant’s accepted conditions are currently
medically stationary. Claimant’s accepted SAIF claim shall be considered closed
effective on the date this Claim Disposition Agreement .is entered as a final
order in this claim." (CDA, pg. 2, 1l. 15-18). If claimant has been determined
to be medically stationary by his treating physician or as established in accor-
dance with OAR. 436-60-035, claimant is limited to palliative care as governed by
ORS 656.245(1) (b) and OAR 436-10-041.

Here, however, we do not know that to be the case. Claimant may or may
not be medicaily stationary. Because claimant’s medically .stationary status is
not susceptible to ready determination, we are unwilling to approve an agreement
that recites that claimant’s compensable conditions are in fact medically
stationary. Because the above language could reasonably be interpreted as a
partial'release of claimant’s statutory right to lifetime medical services; the
agreement exceeds the bounds of ORS 656.236 and OAR 436-60-145(1) and 438-09-
001(1), and is unreasonable as a matter of law. See ORS 656. 236(2).. See :
Keely K. Wllson,;43 Van Natta 1365 (1991); Sharon Watkins-Aubert, 42 Van Natta
2093 (1990).

We also note the aéreement provided does not include the parties’ original
signatures. See OAR 438—09—025(1),

‘ Accordlngly, we decllne to approve the agreement and. return lt to the par-
ties. See ORS 656. 236(1)(a) , . . . o )

Inasmuch‘as the propqsed disposition has4been'disapprovednuthe_SAIF Corpo-
ration shall recommence payment of any temporary or permanent digability that
was stayed by the submission of the proposed disposition. OAR 436-60-150(4) (i)
and (6)(e).
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Following our standard procedures, we would be willing to consider a re-
vised agreement. ‘

IT IS SO ORDERED.

October 4, 1991 Cite as 43 Van Natta 2277 (1991)

In the Matter of the Compensation of
SUSAN E. VANDUSEN, Claimant
WCB Case No. 90-13331
ORDER ON RECONSIDERATION
Craine & Love, Claimant Attorneys
Miller, et al., Defense Attorneys

Claimant requests reconsideration of our September 6, 1991 Order on Review
that modified a Referee’s order by increasing claimant’s total award of unsched-
uled permanent disability for a low back condition from 17 percent (54.4 de-
grees) to 36 percent (115.2 degrees). Specifically, claimant contends that her
modified work falls within the medium to light category and further, that a
value for a chronic condition limiting repetitive use should have been awarded.
The self-insured employer also seeks reconsideration of that portion of our
order which awarded claimant an impairment value for loss of range of motion in
the hips.

Upon reconsideration, we continue to conclude that claimant’s modified
work falls within the category of medium. Claimant contends that there is no
evidence of occasional lifting up to 50 pounds, and therefore, her modified work
cannot fall within the category of medium. We do not agree that such a finding
is necessary. Because claimant has returned to modified work, her adaptability
value falls within the provisions of former OAR 436-35-310(3). However, former
OAR 436-35-310(4) defines the categories and provides that, "(m)edium is defined
as the ability to 1lift up to 50 pounds occasionally or up to 25 pounds frequent-
ly (emphasis added)." Former OAR 436-35-310(4)(b).

Here, claimant’s modified work requires her to frequently lift from 20 to
25 pounds. Tr. 20, 92. Accordingly, claimant falls within the category of
medium and it is not necessary to find that she is capable of lifting up to 50
pounds occasionally.

Claimant also contends that she is entitled to an impairment value for her
chronic condition limiting repetitive use of her low back. Former OAR 436-35-
320(4). The employer argues that claimant has not established entitlement to
such an award, as she has merely cited to a medical report and has not cited
specific support for a finding of a chronic condition. The employer also con-
tends that claimant is not entitled to a value for her chronic condition because
she has received an award in excess of 5 percent.

We agree that claimant is entitled to a value for her chronic condition.
We note that the standards in effect at the time of the May 8, 1990 Determina-
tion Order do not preclude an award for a chronic condition even if claimant has
unscheduled impairment equal to or in excess of 5 percent. See former OAR 436-
35-320(4); Larry L. McDougal, 42 Van Natta 1544 (1990). Moreover, we conclude
that the record establishes that claimant has a chronic condition which limits
repetitive use of her low back.

Claimant testified that she was unable to perform her previous job of
breaking down totes and lifting the totes and pallets. The Consultants also
recommended that, among other things, claimant should restrict repetitive bend-
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ing. The Consultants concluded that.claimant‘’s "current- job description ade-
quately provides those restrictions."” Under the circumstances, we agree with
the Referee that claimant is entitled to an award for her chronic condition
limiting repetitive use of her low back. :

'We further agree with the Referee’s conclusion that claimant has estab-
lished a chronic condition independent of her non-compensable preexisting condi-
tion. Moreover, the parties do not dispute the Referee’s conclusion that the 5
percent award should not be reduced by the 19 percent. the Consultants attribute
to claimant’s preexisting condition.  Therefore, we combine claimant’s impair-
ment value for loss of range of motion in the spine and hips (29) with the value
for a chronic condition limiting repetitive use (5), for a total impairment
value of 33 percent.

Finally, the employer contends that claimant has not established that her
accepted injury resulted in impairment to her hips. We disagree. .On June 28,
1988, claimant was seen by Dr. Nelson for complaints of back pain with radiation
into the hips and thigh. In November 1988, claimant returned for a follow up on
right hip and leg pain and was referred to Dr. Stanford for further assessment
of her back pain.

In January 1989, Dr. Chester, M.D., reported claimant’s symptoms were pri-
marily those of a.constant backache with occasional radiation into.the buttocks.
Claimant reported back and hip pain to her physical therapist in January 1989.
In February 1990, the Consultants examined claimant and reported that hip rota-
tion could not be performed. The Consultants diagnosed chronic low back pain
and attributed 19 percent of her limitation of motion to her work.

We conclude that the record, as a whole, establishes that claimant has
loss of range of motion in the hips which is due to the compensable. injury. See
Don O. Adams, 43 Van Natta 972 (1991). We, therefore, continue: to conclude that
claimant is entitled to an impairment value of 19 percent (the amount attribut-
able to work, rather than to claimant’s preexisting condition) of the total 24
percent impairment value for loss of range of motion in the hips.

Having determined each value necessary to compute claimant’s permanent
disability under the "standards," we proceed to that calculation. When claim-
ant’'s age value, -1, is added to her education value, 6, the sum is 7. When that
value is multiplied by claimant’s adaptability value, 1, the product is 7. When
that value is added to claimant’s impairment value of 33, the result is 40 per-
cent unscheduled permanent disability. Claimant’s permanent disability under
the "standards" is, therefore, 40 percent.

As a result of this order, claimant’s permanent disability compensation
has been increased from 36 percent to 40 percent. Claimant’s attorney is
awarded 25 percent of this increased compensation, payable directly to claim-
ant’s attorney by the self-insured employer. However, the total attorney fee
awarded by the Referee and Board orders shall not exceed $3,800.

Accordlngly, the request for reconsxderatxon is granted and our prior
order withdrawn. On recon51derat10n, subject to the foregoing supplementation,
we: adhere to and republish our September 6, 1991 order. , The parties’ rights of
appeal shall run from the date of this order. :

IT IS SO ORDERED.
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In the Matter of the Compensation of
DAVID G. GAINES, Claimant
WCB Case No. 91-06355
ORDER OF DISMISSAL
Westmoreland & Shebley, Claimant Attorneys
Daryl Nelson, Defense Attorney

The insurer requested review of Referee Thye’s order which directed it to
pay claimant’s scheduled permanent disability award at the rate of $305 per
degree. The parties have submitted a proposed "Stipulation and Order,” which is
designed to resolve all issues raised or raisable in this matter. Specifically,
the insurer agrees to pay claimant‘s scheduled permanent disability at a rate of
$305 rather than $145 should "it be determined on final appeal that the applica-
ble rate is $305 per degree." Inasmuch as the parties refer to the Board’s
decision in Alan G. Herron, 43 Van Natta 1097 (1991) in a prior section of their
agreement, it is our understanding that the insurer will pay claimant’s sched-
uled permanent disability award at a rate of $305 should a court holding to that
effect in Herron become final.

Subject to the aforementioned understanding, we have approved the parties’
agreement, thereby fully and finally resolving this matter. Accordingly, the

request for review is dismissed with prejudice.

IT IS SO ORDERED.

October 7, 1991 Cite as 43 Van Natia 2279 (1991)

In the Matter of the Compensation of
WHYAT S. OCUMPAUGH, Claimant
Own Motion No. 91-0558M
OWN MOTION ORDER
Ackerman, et al., Claimant Attorneys

The self-insured employer has submitted to the Board claimant’s claim for
an alleged worsening of his June 17, 1981 industrial injury. Claimant’s aggra-
vation rights expired November 18, 1987. The self-insured employer has accepted
responsibility for the proposed surgery and recommends that claimant’s claim be
reopened for the payment of temporary disability benefits.

We may authorize, on our own motion, the payment of temporary disability
benefits when there is a worsening of a compensable injury that requires either
inpatient or outpatient surgery or other treatment requiring hospitalization.
ORS 656.278(1)(a). In such cases, we may authorize the payment of benefits from
the time the worker is actually hospitalized or undergoes outpatient surgery.
Id.

Medical evidence indicates that claimant’s compensable injury to his right
knee has worsened to the point that it requires arthroscopic surgery. Accord-
ingly, we reopen claimant’s claim for the provision of temporary disability com-
pensation beginning the date he is hospitalized for the proposed surgery. The
self-insured employer shall continue paying temporary total disability compensa-
tion until one of the following events occurs: (1) claimant is medically sta-
tionary and the claim is closed; (2) claimant returns to regular or modified
work; (3) the attending physician gives claimant a written release to return to
regular employment; or (4) the attending physician gives claimant a written
release to return to modified work, such employment is offered in writing to
claimant and claimant fails to begin such employment. Reimbursement from the
Reopened Claims Reserve is authorized to the extent allowed under ORS 656.625
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and OAR 436, Division ‘45. When appropriate, the.claim shall be closed by the
insurer pursuant to OAR 438-12-055.

We also note that claimant has another claim with the self-insured
employer for a November 16, 1983 injury to his -left ‘knee, which is in open
status (WCB Claim No. 83-01574). Claimant is not entitled to receive more than
the statutory sum of benefits for a single period of temporary disability re-
sulting from multiple disabling injuries. See Fischer v. SAIF, 76 Or App 656,
661 (1985); Petshow v. Portland Bottling Co., 62 Or App 614. (1983), rev den .
296 Or 350 (1984). Therefore,. when concurrent temporary .disability is due the:
worker as a result of two or more claims, involving the same workef, the same
employer- and .the same insurer, the insurer may make a pro rata. distribution of
compensation due under ORS 656.210 without an order ‘by Compliance. . The worker
shall receive compensation at the highest temporary disability rate of the _
claims -involved. ORS 436-60-020(8). Only if the higher rate is in the 1981
injury claim shall the insurer receive reimbursement from the Reopened -Claims
Reserve.

IT IS SO ORDERED.

October 7, 1991 ‘ L Cite as 43 Van Natta 2280 (1991)

In the Matter of the Compensation of
TIMOTHY S. WAGGONER, Claimant
WCB Case No. 90-00014
ORDER -DENYING RECONSIDERATION
Ainsworth, et al., Claimant Attorneys
Tom Dzieman (Salf), Defense Attorney

Claimant‘s former counsel has submltted a letter in response to that por-
tion of our September 6, 1991 Order on Review which declined to resolve a gques-
tion regarding the distribution of claimant’s attorney fee between his former
and current counsels. If the letter is intended as a motion for reconsideration
it will not be considered as such because the letter fails to acknowledge that
copies have been provided to the other parties to the proceeding. . See OAR 438~
05-046(2)(b). ..In -any event, had we considered the letter as .a motion for recon-
sideration, it would have been denied. for the reasons previously stated in our
prior order.

IT- IS- SO ORDERED.

October 8, 1991 . - ' Cite as 43 Van Natta 2280 (1991)

In the Matter of the Compensation of
JEAN M. BATES, Claimant
. WCB Case No. 89-13041
ORDER ON REVIEW
Claudette L. Yost, Claimant Attorney
Cowling & Heysell, Defense Attorneys

: Reviewed by‘Boa:d Members Westerband, Crider and Neidig.

Claimant requests review of Referee Daron’s order that: (1) upheld the
insurer’s denial of her occupational disease claim. for. mental stress; (2). de-
clined to admit polygraph evidence; .(3) declined to assess penalties and related
attorney fees for. an-allegedly unreasonable failure to timely pay interim com-
pensation; and (4) declined to assess penalties and related attorney fees for an
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allegedly unreasonable denial. On review, the issues are compensability, evi-
dence and penalties and related attorney fees. We affirm in part, and reverse
in part.

FINDINGS OF_ FACT

Since 1986, claimant has been employed as a waitress. On August 23, 1988,
she was promoted to head waitress, although the announcement of her appointment
to the staff was not made until September 5, 1988. Because of her new position,
claimant was required to work some Sundays with her male employer, whereas other
employees were not required to be on the work premises.

In the late summer of 1988, claimant and her male employer had a brief,
sexual affair, which involved a few sexual encounters occurring on the work
premises after hours and on Sundays. Initially, claimant was a willing partici-
pant. However, by November 1988, she came to feel that she could no longer con-
tinue the relationship for reasons including the fact that she worked for and
daily with the wife of her secret sexual partner. Therefore, on or around
Thanksgiving, she informed her male employer that the relationship was at an
end. However, he wanted to continue the relationship and often expressed that
desire to her. He gave her gifts of an intimate nature and cards. She respond-
ed to his advances with letters in which she accused him of attempting to manip-
ulate and dominate her, and in which she requested a relationship characterized
by mutual respect. Her working relationship with both employers became increas-
ingly strained.

Despite the increasingly strained working relationships, claimant was able
to perform her duties until she began receiving harassing phone calls at home in
the early morning between 1:00 a.m. and 5:00 a.m., around four times a week. On
these occasions the caller would not speak, but after a brief period of time,
would hang up the phone. Not knowing who was making the calls, and fearful,
claimant reported the phone calls to the police who commenced an investigation
in February 1989. 1In late February, the police placed a tap on claimant’s
phone, and thereby traced three calls to the employers’ private home. These
calls were made on March 2 at 3:06 a.m.; March 8 at 3:14 a.m.; and March 9 at
2:18 a.m. On March 20, 1989, both claimant and the employers were made aware of
the calls’ origin. Subsequent to the police investigation, claimant’s relation-
ship with both her employers deteriorated. Specifically, claimant’s employers
avoided her, and refused to direct her work effort or provide her with needed
instructions to do her job as head waitress.

In March and April of 1989, psychotherapist Rhoades noted claimant’s
emotional reaction to the pending police investigation.

Subsequent to the police investigation, on March 29, 1989, claimant began
receiving oral reprimands from her female employer.

Oon May 11, 1989, claimant received a letter of reprimand for an incident
involving relations with customers.

Oon May 12, 1989, claimant sought treatment from her family physician, Dr.
Bates, for emotional upset due to the harassing calls and the problems at work.
Dr. Bates released claimant from work for four weeks due to her condition. Also
on the same day, claimant sought further counseling from Rhoades, who also re-
ported claimant’s reaction to the above events.

On May 18, 1989, claimant filed a claim for mental stress. The insurer
denied the claim on May 25, 1989.
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Claimant. returned to work on June 12, 1989. - On June 26, 1989 she received
a second letter of reprlmand for fallure to comply with instructions given by
her female employer. After working approxxmately a week, claimant went on
vacation. -

On June 27, 1989, claimant‘sawwa psyohiatrist, Dr. Gardner, for an inde-
pendent medical examination. He diagnosed "Adjustment Disorder with Mixed
Emotional Features.”

~ Rhoades referred'claimant to Dr. Dixon, a psychiatrist. Claimant was seen
and evaluated by Dr. Dixon on July. 18. and again on August 14, 1989. Dr. Dixon
also diagnosed claimant as havrng a "Adjustment Disorder with Mlxed Emotional
Features. He also found that claimant was unable to work.

.Claimant flled another clalm for mental stress on July 11, 1989,‘ This
claim was denied on July. 24, 1989.

Oon July 25,l1989, Dr. Dixon took olaimant.off work.’ volaimant did not ‘re-
turn to work after that date.

Rhoades and Dr. Dixon referred olaimant to Dr. . Coutant, a clinical psy-.
chologlst. Dr.‘Coutant saw claimant on September .18, 1989.

Asjof theldate of hearing, claimant had not returned‘to work. .

When other employees were reprimanded, reprimands were not done formally
in writing as in claimant’s case.

ULTIMATE FINDINGS OF FACT

Claimant’s psychologlcal condltlon arose out of and in the course of her
employment resulting in disability and the ‘need for medical treatment.

Clalmant s psychologlcal condltlon is generally recognlzed in the psycho-
loglcal communlty. .

Employhent”conditions, which existed in a real and objective sense, were
the major contributing cause of claimant’'s psychological condition.

The conditions which resulted Ln‘claimant’s disabling psychological condi-
tion were not conditions generally inherent in every working situation; these
conditions were not reasonable disciplinary, corrective or job performance eval-
uation actions; and were not_associatedtwith the cessation of employment.

CONCLUSTIONS OF LAW AND OPINION

Evidentiary Ruling

At hearing, claimant sought to offer the oral testimony of a polygraph
examiner. Counsel for the insurer objected, and the Referee sustained the
objection. Claimant then made an "offer of proof." Without the presence of the
Referee, the witness testified that claimant had undergone .a polygraph: examina-
tion. Moreover, he testified as to claimant’s responses to specific questions,
and gave his assessment regarding claimant’s truthfulness in regard to those
answers. The evxdence was .offered for the sole purpose of supportlng claimant'’s
credlblllty, and was not offered for the truth of the matter asserted.

We therefore proceed to consider the admissibility of claimant’s "offer of
proof" for the purpose of supporting claimant’s credibility. 1In State v. Brown,
297 Or 404 (1984), the Supreme Court held that, upon proper objection, polygraph
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evidence shall not be admissible in any trial or proceeding subject to the rules
of evidence under the Oregon Evidence Code. In State v. Lyons, 304 Or 221
(1987), the Court held that polygraph evidence shall not be admissible in such
trials or proceedings even if stipulated to by the parties.

However, in Snow v. OSP, 308 Or 259 (1989), the Court held that in a pro-
ceeding before the Department of Corrections polygraph evidence for the purpose
of supporting credibility would be admissible. In so holding, the Court recog-
nized that no consensus had been reached about the reliability of polygraph evi-
dence. The Court further noted that the concerns articulated in Brown for im-
posing "extraordinary strictures” on polygraph evidence were not present. The
concerns included: the potential for undue delay; the potential for time con-
suming and confusing battles over the accuracy of the polygraph tests given in a
particular case and over the qualifications and opinions of opposing experts;
and the potential for misuse and over evaluation of polygraph evidence by the
jury. Snow v. OSP, supra at 264, 267. The Court also noted that petitioner had
requested the polygraph examination and did not object when the polygraph re-
sults were received into evidence at hearing.

In the consideration of evidence before the Workers’ Compensation Board,
we are not bound by the Oregon Evidence Code. Rather, the Board may conduct the
hearing in any manner that will achieve substantial justice. See ORS
656.283(7). The basic evidentiary standard for admissibility is that evidence,
excluding irrelevant, immaterial or unduly repetitious evidence, is of a type
commonly relied upon by reasonably prudent persons in conduct of their serious
affairs. See ORS 183.450(1).

Although we are not necessarily barred from admitting polygraph evidence,
we note that in deciding Snow the Court considered the previously articulated
Brown factors in finding polygraph evidence admissible. We find, with the ex-
ception of the potential for misuse and over evaluation of polygraph evidence by
the jury, the Brown factors are appliéable to our proceedings. We presume that
Referees are familiar with the controversy concerning polygraph evidence and are
not as likely as a jury to be overwhelmed by the results. However, the remain-
der of these potential problems can arise in the context of a workers’ compensa-
tion proceeding. We find that such evidence must be excluded because its proba-
tive value is far outweighed by the reasons for its exclusion. Therefore, we
conclude that polygraph evidence in workers’ compensation proceedings is not
admissible. In addition, we further note that unlike in Snow, the insurer in
the present case objected to the presentation of polygraph evidence. Accord-
ingly, we find that the polygraph evidence offered by claimant is not admissi-
ble.

Compensgability

The Referee concluded that claimant’s mental stress claim was not compens-
able. We disagree.

This claim is for an occupational disease. Claimant’s last exposure to
potentially causal employment conditions occurred after January 1, 1988. We
therefore apply former ORS 656.802 as amended effective January 1, 1988, and
before its amendment on July 1, 1990. In order to establish a compensable
mental stress condition, claimant must prove by clear and convincing evidence
that work related stressors, not otherwise excluded under former ORS 656.802(2),
are the major contributing cause of the mental disorder. See Aetna Casualty Co.
v. Aschbacher, 107 Or App 494 (1991); Katherine E. Thrash, 43 Van Natta 846

(1991).
Pursuant to former ORS 656.802(1)(b) and (2), to prove a mental disorder,
claimant must establish that: (1) she has a mental or emotional disorder which

is generally recognized in the medical or psychological community; (2) she
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required medical services or was disabled; (3) the mental disorder was due to
employment conditions which were real and objective; (4) such employment condi-
tions are not generally inherent in every working enviromment or reasonable dis-
ciplinary, corrective or job performance evaluation actions or were associated
with the cessation of employment; and (5) the evidence is clear and convincing
that the mental disorder arose out of and in the course of employment.

The Referee held that it was claimant’s burden to demonstrate that work
related "sexual harassment" was a material contributing cause of claimant’s' men-
tal disorder. We disagree with the Referee’'s emphasis. Claimant was required
to establish by clear and convincing evidence that work related stress was the
majbr contributing cause of her psychological condition. In order to meet this
burden claimant had to prove the elements of former ORS 656. 802, as opposed to
the elements of an unlawful employment practice charge of sex harassment brought
under ORS 659.030.1

We also reject the insurer’s contention that by withdrawing her request
for hearing on the July 24, 1989 denial, and proceeding to hearing on the May
25, 1989 denial, claimant confined herself to proof of a "sex harassment" case.
Both the May.1989 denial and the July 1989 denial were for an occupational dis-
ease.claim for stress. The July 1989 denial was a duplicate of the May 1989
denial, and was therefore surplusage. In that regard, the July 1989 denial it~
self indicated that a denial had already issued for claimant’s claim. Accord-
ingly,'by withdrawing the request for hearing on the July 1989 denial, claimant
is not barred from pursuing her mental stress claim, nor is she confined. to
arguing only the merits of a stress claim based on "sexual harassment” under
civil rights law.

We proceed to.the merits. The Referee found claimant to be not credible
because of inconsistencies and inaccuracies in her testimony and because he
found that she had certain "personal character deficienciesf" The Referee. did
not describe claimant’s so-called "character deficiencies" or explain the basis
of that'finding Although the Board will ordinarily defer to a Referee’s
assessment of witness credibility based on witness demeanor, we are not bound by
a Referee’s unexplalned assessment of a witness’s personal character. 1In exer-
cising de novo review we may make a credibility assessment based upon our evalu-
ation of the substance of a witness’s testimony. Coastal Farm Supply v.
Hultberg 84 Or App 282 (1987). Upon review of the record, we are not impressed
by the credlblllty of claimant or either of her employers. We are persuaded
nevertheless, in light of the record as a whole, especially the unexplained
telephone calls, that the events recited in our "Findings of Fact" did occur.
See Westmoreland v. Iowa Beef Processors, 70 Or App'642 (1984); Cost Arvantis,
38 van Natta 224, 225 (1986).

Claimant’s condition is recognized in the medical or psychological commu-
nity. In July and August 1989, claimant was referred by claimant’s psychothera-
pist, Rhoades, to psychiatrist, Dr. Dixon. Upon examination and review of
claimant’s records, Dr. Dixon diagnosed claimant’s condition as "Adjustment

1 The Referee at the hearing, and even the parties on Board review, approached
this case as they would a court trial under ORS 659.030 for "sex harassment."
However, this is not a civil rights action. BAs further dlscussed below, the
personal relationship between claimant and her male employer is relevant here
only as it affected objectively claimant ‘s employment conditions, and to the ex-
tent work related stress was the major contributing cause of claimant’s psycho-
logical condition. Whether or not claimant has a viable sex harassment claim
under ORS 659.030 is not a question before this Board.
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Disorder with Mixed Emotional Features" (DSM III 309.28). On the other hand, a
clinical psychologist, Dr. Coutant, referred by both Rhoades and Dixon, diag-
nogsed claimant’s condition as "Dysthymia" and "Generalized Anxiety Disorder."
However, we find Dr. Dixon’s well-reasoned opinion more persuasive than that of
Dr. Coutant. 1In addition, Dr. Gardner, a psychiatrist who acted as an indepen-
dent medical examiner in this matter, also diagnosed claimant’s condition as
"Adjustment Disorder with Mixed Emotional Features." Therefore, we find that
claimant’s condition, diagnosed as an adjustment disorder, is recognized in the
psychological community.

Claimant’s condition required treatment and resulted in disability. Since
November 1988, claimant had been receiving treatment from psychotherapist
Rhoades as part of a diversion program resulting from a drunk driving convic-
tion. These counseling sessions involved claimant’s drinking problem. However,
shortly after the results of the police investigation were known to claimant,
Rhoades’ chart notes focused on claimant’s strong emotional response to the
police investigation. On May 12, 1989, a tearful and emotionally distraught
claimant saw Dr. Bates, her family physician. He opined that claimant would be
unable to work for four weeks due to her emotional condition. As a result,
claimant did not return to work until June 12, 1989. Moreover, Dr. Dixon also
opined that claimant was unable to work due to her condition. Dr. Coutant con-
cluded that claimant’s condition would require long term psychotherapy.

Claimant’s need for treatment and disability is due to work related
stress. Rhoades’ chart notes, beginning March 14, 1989, reflect claimant’s
reaction to the revelation that her employer was responsible for the harassing
phone calls she received. In addition, the chart notes show that after the
police investigation, claimant was ostracized at work by her employers. In his
letter of September 15, 1989, Rhoades opined that work related stress was re-
sponsible for "significant regressions" of an already emotionally fragile per-
sonality. Dr. Bates’ chart notes also reflect that claimant’s condition was due
to work related stress resulting from harassing calls and the subsequent inves-
tigation. Finding claimant to be truthful, Dr. Dixon attributed claimant’s con-
dition to work related stress. She reported that after March 1989, job harass-
ment escalated. Finally, Dr. Coutant opined that the harassing calls and subse-
quent harassment at work caused claimant’s stress condition. ‘

Based on the above, we conclude that the cause of claimant’s disorder was
the realization by claimant that the harassing calls were originating from her
employers’ residence. Up to this point claimant had been able to function at
work. However, once she realized that she had been, in a sense, "betrayed" by
someone she had trusted and relied on, she experienced tearfulness, depression,
headaches and sleeplessness. Secondly, her work environment changed. From this
point forward claimant’s relationship with her employers at work deteriorated.
Claimant was shunned at work by her employers who dealt with her in writing
rather than in person. This causal relationship between the stress and work is
supported by the record and the reports authored by Bates, Rhoades, Dixon and
Coutant. Although these opinions did not explicitly state that work was the ma-
jor contributing cause, their opinions did not identify any off-work stressors.

Noting that psychotherapist Rhoades, M.S., was not a licensed psychologist
or physician, the Referee concluded that Rhoades was not qualified to be an
expert witness. Accordingly, he rejected the opinion of Rhoades regarding the
causal connection. However, we have previously held that it is not necessary to
be licensed in order to provide an expert opinion on causal matters. See Ronald
D. Robinson, 43 Van Natta 1058 (1991).

We do not find Dr. Gardner’s opinion on causation persuasive. Although he
did not find that claimant’s relationship with her male employer was a source of
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stress or work related disability, we find it significant that he did not dis-
cuss the clinical importance of the telephone calls, nor did he discuss the
issue of harassment at work. Accordingly, we find that work related stressors
were the major contributing cause of claimant’s condition.

We also find that work related stressors existed in a real and objective
sense. To the extent that the Referee held that claimant was required to prove
real and objective stressors by clear and convincing evidence, we disagree. The
clear and convincing standard of proof applies to the causal relationship issue.
Claimant need only establish that her stressors existed in a real and objective
sense by a preponderance of the evidence. See Katherine R. Johnson, 43 Van
Natta 1369 (1991). Claimant has met this burden.

A primary stressor identified by the mental health professionals was the
harassing telephone calls. Claimant testified she had received harassing tele-
phone calls. The subsequent police investigation confirmed the truth of claim-
ant’s testimony by revealing the specific source of those calls. We do not find
the explanation given by her employers for the calls credible. Although it may
not be possible to identify which of her employers in fact made the calls, the
evidence is sufficient to identify the calls as harassing and to establish that
they were employer-generated.

Another stressor identified by the mental health professionals was the
objective change in claimant’s working conditions and environment after the
police investigation. Claimant testified that her employers attempted to
"freeze" her out. This testimony was corroborated by a co-worker, Shawnee
Bowman. Claimant testified that as head waitress she had previously received
daily briefings and instructions directly from her employers, and that she
needed such information to perform her job. However, subsequent to the police
investigation, claimant was required to get her job assignments from co-workers.
In fact, corroboration was provided by the employers, who testified that after
the police investigation, they distanced themselves from claimant, communicating
with her only concerning business matters, only as the business absolutely re-
quired, and only in writing. We find that this evidence sufficiently estab-
lishes that this stressor existed in a real and objective sense.

We further find that the aforementioned stressful working conditions to
which claimant was exposed are not generally inherent in every working situa-
tion. The Board has interpreted conditions which are "generally inherent in
every working situation" to mean certain conditions which are usually present in
all jobs and not merely the specific occupation involved. See Kathleen M.
Payne, 42 Van Natta 1900, 1906, affirmed on recon 42 Van Natta 2059 (1990),
rev'd on other grounds, City of Portland v. Payne, 108 Or App 771 (1991). Evi-
dence concerning the generally inherent issue need not be direct, it may be cir-
cumstantial. Louis R. Orman, 43 Van Natta 226 (1991). Moreover, we have re-
cently stated that the Board may use this agency’s expertise to make findings
that conditions to which claimant was subjected are not conditions usually pre-
sent in all occupations. Leo G. Campbell, 43 Van Natta 1087 (1991).

We find harassing calls in the early morning hours by an employer are not
generally inherent in every working situation. We are not aware of any occupa-
tion which would find acceptable the conduct described here. Moreover, after
reviewing the testimony of claimant and other lay witnesses, we do not find that
ostracizing or shunning an employee in a supervisory position, as here, is gen-
erally inherent in all occupations. 1In view of the Board’s expertise in evalu-
ating the evidence concerning claimant‘s employment conditions, we conclude that
claimant’s working conditions were other than conditions generally inherent in
every working situation.
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The medical reports of Drs. Dixon and Coutant, also place significance on
the reprimands that claimant received in the spring of 1989. Claimant testified
that after the police investigation she began receiving oral reprimands from her
female employer. In addition, claimant received written reprimands on May 11,
1989, and June 26, 1989. These reprimands concerned specific incidents involv-
ing her work performance. From the record, it appears that there might have
been some justification for the reprimands.

We do not consider the reprimands, however, to be reasonable disciplinary
or corrective action. Claimant testified that prior to the police investigation
she had not been disciplined for similar infractions. Secondly, we note that
other employees, similarly situated, were not disciplined in this fashion.

Thus, we conclude that the discipline imposed on claimant was not reasonable
under the circumstances.

To establish compensability there must be clear and convincing evidence
that the mental disorder arose out of and in the course of employment. To be
clear and convincing, evidence must establish that the truth of the asserted
fact is highly probable. Riley Hill General Contractor, Inc. v. Tandy Corp.,
303 Or 390, 402 (1987). Claimant must prove by clear and convincing evidence
that work related stressors, not otherwise excluded by statute, are the major
contributing cause of the disorder. Based upon the totality of the evidence, we
find it highly probable that the aforementioned stressors were the major con-
tributing cause of claimant’s psychological condition. Therefore, claimant’s
mental stress is compensable as an occupational disease.

Penaltiegs and related attorney fees for an allegedly unreasonable railure to
timely pay interim compensgation

Claimant contends that she is entitled to penalties and related attorney
fees for the insurer’s allegedly unreasonable failure to timely pay interim com-
pensation. The Referee did not address the issue at hearing. When an issue is
not raised at hearing and the record is closed, that issue will not be subse-
quently considered. We have reasoned that to address an issue that was not
raised at hearing would be fundamentally unfair. See Stevenson v. Blue Cross of
Oregon, 108 Or App 247 (1991); Betty L. Robinson, 43 Van Natta 471 (1991).

Penalties and related attorney fees for an allegedly unreasonable denial

The Referee concluded that claimant was not entitled to a penalty and re-
lated attorney fee for an allegedly unreasonable denial. We agree. As long as
the carrier has a legitimate doubt from a legal standpoint of its liability its
conduct was not unreasonable. See Norgard v. Rawlings, 30 Or App 999, 1003
(1977). The medicadl evidence available to the insurer at the time of denial did
not indicate that claimant’s need for medical treatment was employment related.
The insurer could have equally concluded that claimant’s need for psychotherapy
was related to other causal factors, i.e., her substance abuse problem or a
purely personal relationship gone sour. Thus, we find that the totality of the
evidence in possession of the insurer at the time it issued the denial was suf-
ficient to raise a legitimate doubt as to the compensability of the claim. Ac-
cordingly, we do not find that issuance of the insurer’s denial was unreason-
able.

Claimant has prevailed in a rejected case. Hence, she is entitled to an
assessed fee. ORS 656.386(1). After considering claimant’s statement of ser-
vices, as well as the factors set forth in OAR 438-15-010(4) and applying them
to this case, we find that a reasonable fee for claimant’s counsel’s services at
hearing and on review concerning the compensability issue is $9,741.75, to be
paid by the insurer. In reaching this conclusion, we have particularly
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considered the time devoted to the case as represented by the lengthy hearing
and the record as a whole, the significant complexity of the issue, and the
value of the interest involved.

ORDER

The Referee’s order dated August 3, 1990 is affirmed in part and reversed
in part. That portion of the order which upheld the insurer’s denial is re-
versed. The denial is set aside and the claim is remanded to the insurer for
processing in accordance with law. The remainder of the Referee’s order is
affirmed. For services-at hearing and on review concerning the compensability
issue, claimant’s counsel is awarded an assessed fee of $9,741.75, payable by
the insurer.

Board Member Neidig dissenting:

I respectfully disagree with the majority’s conclusion that claimant’s
stress condition is compensable. The harassing phone calls, which triggered
claimant’s condition, took place outside the work hours, and off the work
premises; therefore I do not believe they are work related in a way that would
give claimant a right to workers’ compensation benefits.

It is not within the Worker'’s Compensation framework to award compensation
for off-work sexual harassment merely because the perpetrator became acquainted
with claimant at work. I believe claimant’s remedies lie outside the Workers’
Compensation system.

October 8, 1991 Cite as 43 Van Natta 2288 (1991)

In the Matter of the Compensation of
ROCKY L. COBLE, Claimant
WCB Case No. 90-10159
_ ORDER ON RECONSIDERATION
- Vick & Gutzler, Claimant Attorneys
Allen Ludwick (Saif), Defense Attorney

Claimant requests reconsideration of our September 17, 1991 order that:
(1) held that the SAIF Corporation was authorized to terminate claimant’s tempo-
rary total disability benefits under amended ORS 656.268(3) on March 7, 1990;
(2) found that claimant’s claim had been prematurely closed; and (3) awarded
claimant’s attorney an out-of-compensation fee. Claimant contends that the for-
mer statute should apply to this case because application of the amended statute
leads to an absurd result. In addition, claimant asserts entitlement to a
carrier-paid attorney fee because SAIF requested review and the Board has effec-
tively found that claimant’s compensation should not be disallowed or reduced.

The SAIF Corporation also requests reconsideration, contending that: (1)
the Board should not have addressed premature closure, because no party raised
that issue; or (2) if premature closure was properly raised, no material im-
provement in claimant’s condition was expected on the date of closure.

For the reasons set forth in our prior order, we continue to conclude that
this case is subject to the 1990 amendments to the applicable statute. See also
Bryan L. Dunn, 43 Van Natta 1673 (1991). (90 day period to issue a denial, as
set forth in amended ORS 656.262(6), applied retroactively).

SAIF was the sole party to formally request review. Nonetheless, claimant
argued in his appellate brief that he was not medically stationary when he was
released to work and that there was further material improvement in his condi
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tion. (Resp. Br. @ 2). Reasonably interpreted, that argument raised the prema-
ture claim closure issue. We can consider such informal requests for review,
provided that a formal request for review has not been withdrawn. Eder v.
Pilcher Construction, 89 Or App 425 (1988); Neely v. SAIF, 43 Or App 319, 323,
rev den 288 Or 493 (1980); Jimmie Parkerson, 35 Van Natta 1247, 1250 (1983).

Because SAIF‘s formal request for review had not been withdrawn, we con-
sidered claimant’s informal cross-request and concluded that the claim was pre-
maturely closed. We note that claimant continued to improve with physical
therapy, subsequent to his release to return to his regular work. (See Tr. 16-
17). For this reason as well as the reasons stated in our prior order, we con-
tinue to conclude that claimant was not medically stationary when his claim was
closed. Under these circumstances, we found claimant’s attorney to be entitled
to a fee payable from the increased compensation created by our order, not to
exceed §$3,800. OAR 438-15-055(1).

However, we disagree with claimant’s contention that he is entitled to a
carrier-paid attorney fee for services on Board review. In this regard, we note
that SAIF prevailed on that portion of its request for review which contended
that the Referee erroneously awarded claimant temporary disability through April
7, 1991. We held that SAIF was authorized to terminate claimant’s compensation
on March 7, 1990. Inasmuch as the Referee had ordered SAIF to pay temporary
disability compensation for April 6, 1990 and we reversed that portion of the
Referee’s order, claimant’s compensation was reduced by our order. Because
claimant ‘s compensation was reduced by our order, claimant is not entitled to a
carrier-paid attorney fee under ORS 656.382(2).

Accordingly, our September 17, 1991 order is withdrawn. On reconsidera-
tion, as supplemented herein, we adhere to and republish our September 17, 1991
order, including Member Crider’s dissenting opinion, effective this date. The
parties’ rights of appeal shall begin from the date of this order.

IT IS SO ORDERED.

October 8, 1991 Cite as 43 Van Natta 2289 (1991)

In the Matter of the Compensation of
SUSIE A. FIMBRES, Claimant
WCB Case No. 90-16803
ORDER ON REVIEW
Black, Chapman & Webber, Claimant Attorneys
Cowling & Heysell, Defense Attorneys

Reviewed by Board Members Gunn and Westerband.
The insurer requests review of that portion of Referee Brown’s order which
set aside its partial denial of claimant’s cervical spondylosis. On review, the

issue is compensability. We affirm.

FINDINGS OF FACT

In May 1987, claimant filed an 801 form making a claim for a stiff neck
and left arm pain. In July 1987, the insurer accepted this claim as a nondis-
abling injury on the 801 form. Claimant’s injury was initially diagnosed as a
cervical/dorsal sprain/strain. Claimant continued to experience neck and left
arm symptoms. In February 1989, claimant was seen by Dr. Corson for her contin-
uing symptoms. At that time, Dr. Corson reported that claimant had cervical
spondylosis which caused her ongoing symptoms. '
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On March 7, 1989, the insurer denied claimant’s current cervical condition
on the basis that it was unrelated to her compensable condition. .In its denial
letter, the insurer stated that it has recently received medical information in-
dicating that claimant was suffering from cervical spondylosis. Claimant re-
quested a hearing on the March 7, 1989 denial. On March 7, 1990, the insurer
amended its March 7, 1989 denial to deny only responsibility for claimant’s
current cervical condition.

On June 20, 1990, the pafties entered into a stipulation whereby the in-
surer rescinded its March 7, 1990 denial and reopened claimant’s claim. On
August 16, 1990, the insurer issued a denial that indicated that claimant’s
"current condition diagnosed as cervical spondylosis is unrelated to’
[claimant’s] industrial injury of May 1, 1987."

On November 9, 1990, the insurer rescinded the August 16, 1990 denial and
issued a new denial which stated in part:

"We have recently received information that you are seeking treat-
ment and surgery for a degenerative neck condition, diagnosed as
cervical spondylosis which you allege to be related to your injury
of May 1, 1987. Medical evidence in your file indicates that your
current degenerative condition, diagnosed as cervical spondylosisg is
unrelated to your industrial injury of May 1 1987 and, therefore,
without waiving further questions of compensability, we submit this
partial denial of your claim for benefits."”

ULTIMATE FINDINGS OF FACT

We adopt the "Ultimate Findings of Fact" as set forth in the Referee'’'s
order.
CONCLUSIONS OF LAW AND OPINION

The Referee concluded that the insurer’s denial was an improper "back-up”
denial and therefore set it aside. We agree that the denial should be set
aside; however, we do so on a different basis.

Under the res judicata doctrine of issue preclusion, if an issue of fact
or law is actually litigated and determined by a valid and final judgment and
the determination is essential to the judgment, the determination is conclusive
in a subsequent action between the parties, whether on the same or a different
claim. Drews v. EBI Companies, 310 Or 134, 139-40 (1990); North Clackamas
School District v. White, 305 Or 48, 50, modified 305 Or 468 (1988). 1Issues
resolved by a stipulation and settlement are considered to be actually litigated
and determined by a valid and final judgment within the meaning of the above
rule. See International Paper Company v. Pearson, 106 Or 121 (1991).

In February 1989, Dr. Corson informed the insurer that claimant’s symptoms
were due to cervical spondylosis. Dr. Corson made no other diagnosis for claim-
ant’s cervical condition. On March 7, 1989, the insurer issued a denial of
claimant’s current cervical condition, which it indicated was cervical spondylo-
sis, on the basis that it was unrelated to her compensable injury. Claimant re-
quested a hearing on this denial. On March 7, 1990, the insurer amended its
denial to deny only responsibility for claimant’s cervical condition. On June
20, 1990, the parties entered into a stipulation and settlement in which the
insurer agreed to rescind its denial and reopen claimant’s claim in exchange for
claimant agreeing to dismiss her hearing request.

The record establishes that claimant’s current cervical spondyloéis is the
same condition the insurer accepted by the June 20, 1990 stipulation. Thus,
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under the doctrine of issue preclusion, the June 1990 stipulation establishes as
a matter of law that claimant’s cervical spondylosis is compensably related to
her 1987 industrial injury. Therefore, the insurer is precluded from subse-
quently denying claimant’s cervical spondylosis on the basis that it is unre-
lated to the industrial injury. Inasmuch as the insurer’s November 9, 1990
denial denies claimant’s cervical spondylosis on that basis, it must be set
aside under the res judicata doctrine of issue preclusion. See International
Paper Company v. Pearson, supra; Dewey H. Gilkey, Sr., 43 Van Natta 1154, 1157
(1991).

After considering the factors set forth in OAR 438-15-010(4) and applying
them to this case, we find that a reasonable fee for claimant’s counsel’s ser-
vices on review is $500, to be paid by the insurer. In reaching this conclu-
sion, we have particularly considered the time devoted to the case (as repre-
sented by claimant’s respondent’s brief), the complexity of the issue, and the
value of the interest involved.

ORDER
The Referee’s order dated January 16, 1991 is affirmed. For services on

review, claimant’s counsel is awarded an assessed attorney fee of $500, payable
by the insurer.

October 8, 1991 Cite as 43 Van Natta 2291 (1991)

In the Matter of the Compensation of
PHILLIP E. HAGER, Claimant
Own Motion No. 91-0481M
OWN MOTION ORDER
Pozzi, et al., Claimant Attorneys

The insurer has submitted to the Board a request to reopen claimant’s
claim for the payment of temporary total disability compensation related to his
March 17, 1982 industrial injury. Claimant’s aggravation rights expired October
11, 1989. The insurer recommends against the payment of temporary total disabi-
lity compensation on the ground that there was no worsening of claimant’s com-
pensable condition.

Once claimant’s aggravation rights have expired, the Board may exercise
its own motion authority to reopen a claim. Miltenberger v. Howard’s Plumbing,
93 Or App 475 (1988). This authority is limited to two situations: a) to pro-
vide temporary disability compensation; and b) to provide medical services re-
lated to injuries that occurred prior to 1966. ORS 656.278(1). We note that
medical services related to injuries that occurred after 1966 are to be provided
by the insurer or self-insured employer pursuant to ORS 656.245.

The Board may award additional temporary disability compensation only if
there is a worsening of a compensable injury that requires either inpatient or
outpatient surgery or other treatment requiring hospitalization. ORS
656.278(1)(a). In such cases, we may authorize the payment of temporary dis-
ability compensation commencing at the time the worker is actually hospitalized
or undergoes outpatient surgery. ~Id.

For purposes of reopening under its own motion authority, the Board de-
fines surgery as an invasive procedure which is undertaken for a curative pur-
pose. See Fred E. Smith, 42 Van Natta 1538 (1990), and defines hospitalization

as a nondiagnostic procedure that requires an overnight stay in a hospital or
gsimilar facility. See, e.g., Roger D. Jobe, 41 Van Natta 1506 (1989). On July
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12, 1991, claimant was hospitalized for a cerebrofemoral arteriogram, a surgical
procedure performed to evaluate the status of claimant’s large cerebellar artery
aneurism. This procedure revealed that the size of claimant’s aneurism had not
increased and no further surgery was recommended. Because the procedure and re-
sulting hospitalization were for diagnostic, not curative, purposes, the Board
declines to authorize the payment of temporary total disability compensation.
Accordingly, we deny the request for own motion reopining.

Claimant’s lifetime right to medical services under ORS 656.245 is not
affected by this order.

IT IS SO ORDERED.

October 8, 1991 Cite as 43 Van Natta 2292 (1991)

In the Matter of the Compensation of
- KAREN M. HOOPER, Claimant
WCB Case No. 90-20681
ORDER ON REVIEW
Dahn & Morrison, Claimant Attorneys
Schwabe et al., Defense Attorneys

Reviewed by Board Members Moller and Gunn.

The self-insured employer requests review of those portions of Referee
Galton’s order that: (1) set aside its back-up denial of claimant’s claim for a
low back injury; (2) assessed a penalty for an allegedly unreasonable denial;
and (3) assessed a penalty-related attorney fee for an allegedly unreasonable
denial. Claimant has requested that we remand this matter for admission of
further evidence. On review, the issues are remand, compensability, penalties,
and attorney fees. We reverse in part and affirm in part.

FINDINGS OF FACT

We adopt the "Findings of Fact" as set forth in the Referee’s order.

FINDINGS OF ULTIMATE FACT

We adopt the "Findings of Ultimate Fact" as set forth in the Referee’s
order.

CONCLUSIONS OF LAW AND OPINION

Remand -

Claimant has moved for remand for the admission of evidence generated sub-
sequent to the hearing. The evidence is a report and chartnotes from Dr.
Fraback, rheumotologist, generated in May and June of 1991. We consider the
proferred evidence solely for the purposes of deciding the motion to' remand.

We may remand a case for further evidence