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EARL R. HALL, Claimant : WCB 86-02464
Galton, et al., Claimant's Attorneys April 4, 1989
_Roberts, et al., Defense Attorneys Order on Reconsideration

The insurer's counsel seeks authorization of a
supplemental client-paid fee for services rendered on review,
which culminated in our March 10, 1989 Order on Review.
Specifically, counsel requests authorization for.an additional
client-paid fee, not previously authorized, for "unexpected time
incurred in monitoring and reporting” to its client.

Pursuant to our March 10, 1989 order, we affirmed a
Referee's order that declined to grant claimant permanent total
disability. In addition, we approved a client-paid fee, not to
exceed $160. On March 16, 1989, we received the insurer's
counsel's request for authorization of a supplemental client-paid
fee. That same day, claimant petitioned the Court of Appeals for
judicial review of our March 10, 1989 order.

We have previously held that, when our prior order has
addressed either the carrier's counsel's entitlement to, or the
amount of, a client-paid fee, our authority to consider requests
for attorney fee authorizations is contingent upon our retaining
jurisdiction over the order. See Robert D. Janini, 40 Van Natta
1127 (1988); Jane E., Stanley, 40 Van Natta 831 (1988). Here, our
March 10, 1989 order addressed the insurer's counsel entitlement
to, as well as the amount of, a client-paid fee. Inasmuch as that
our order has been appealed, we lack jurisdiction to address this
supplemental request for authorization.

We are authorized to withdraw an order for
reconsideration after the filing of a petition for judicial review
with the Court of Appeals. Dan W. Hedrick, 38 Van Natta 208, 209
(1986). However, we exercise this authority rarely. Ronald D.
Chaffee, 39 Van Natta 1135 (1987).

» Under these circumstances, we decline to exercise this
authority to withdraw our March 10, 1989 Order on Review. The
issuance of this order neither "stays" our prior order nor extends
the time for seeking review. International Paper Company V.
Wrigh?, 80 Or App 444 (1986); Fischer v. SAIF, 76 Or App 656
(1985). : v

IT IS SO ORDERED.

—

|

NIELS MARTIN, Claimant Own Motion 89-0154M

David J. Hollander, Claimant's Attorney April 5, 1989
Industrial Indemnity, Insurance Carrier Own Motion Order

The insurer has submitted to the Board claimant's claim
for an alleged worsening of his July 15, 1978 industrial injury.
Claimant's aggravation rights have expired. The insurer opposes
reopening of this claim for the payment of temporary disability
benefits as it contends claimant's recent treatment does not
satisfyithe requirements of the own motion law.

A -+~ Pursuant to ORS 656.278(1)(a), we may exercise our "Own
Motion" authority to award temporary disability benefits only when
we find that there-:is a worsening of a compensable injury that
requires either inpatient or outpatient surgery or other treatment
requiring hospitalization. We find no evidence of any treatment

-751-




or surgery which would satisfy the requirements set forth above.
Claimant did have injections in August and November 1988,
apparently for diagnostic purposes. These injections were not, in
our opinion, surgery and do not justify the payment of temporary
disability benefits. We conclude we are without jurisdiction to
grant the relief claimants seeks. The request for own motion
relief is hereby denied.

IT IS SO ORDERED.

J— e — Y ™
T ————— e

CELINE M. ZIMMERMAN, Claimant WCB 87-13751s
~Welch, Bruun & Green, Claimant's Attorneys April 5, 1989
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board,Members Crider and Ferris

Claimant requests review of Referee Podnar's order which
upheld the insurer's denial of her claim for a fainting spell and
associated injuries. We affirm.

ISSUES

The sole issue is whether claimant has proven by a
preponderance of the evidence that her fainting episode at work was
caused by her work.

FINDINGS OF. FACT

We adopt the Referee's findings of fact with the following
supplementation: Claimant's fall was caused by fainting. The cause
of claimant's fainting spell is unknown.

CONCLUSIONS

We adopt the Referee's conclusions with the following
supplementation: Claimant's testimony that she believes that she
fainted due to the heat at work is not sufficient to overcome the
sole medical opinion, which is that the cause of her syncope
(fainting spell) is unknown. We do not consider this a simple
guestion of causation in which lay testimony is sufficient.

ORDER

The Referee's order dated October 15, 1988 is affirmed. A
client-paid fee, not to exceed $577.50, is approved.

e e t—t——

DANIEL M. ALIRE, Claimant WCB 88-13670
Glenn, et al., Claimant's Attorneys April 6, 1989
SAIF Corp Legal, Defense Attorney _ Order on Review

Reviewed by the Board en banc.

The SAIF Corporation reguests review of Referee
McCullough's order that: (1) increased claimant's unscheduled
permanent disability award for a low back and right hip injury
from 34 percent (108.8 degrees) as awarded by a Determination
Order, to 45 percent (144 degrees); and (2) increased claimant's
scheduled permanent disability award for loss of use or function
of the right leg from 10 percent (15 degrees), as awarded by a
Determination Order, to 14 percent (21 degrees). On review, the
issue is extent of permanent disability, unscheduled and
scheduled. We affirm.
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FINDINGS OF FACT

Claimant was 40 years of age at hearing. In April 1987,
while working as a chipperman/welder, he was struck in the right
hip and back by a piece of falling steel plate. Claimant suffered
a dislocation of the right hip, a right acetabulum fracture, a
right sciatic nerve contusion, and a low back strain superimposed
on underlying lumbar degenerative changes.

Dr. Karmy, orthopedist, performed surgery on claimant's
right hip to correct the dislocation and fracture. Treatment for
the low back and sciatic nerve conditions has been conservative.
MRI studies of the lumbar spine have revealed central bulging of
the annulus fibrosus at L5-S1. However, no disc herniation has
been confirmed. Moreover, there is no evidence that would allow
us to conclude that the bulging causes any residual symptoms.

'Claimant had previously sustained a right leg injury in
November 1985, when he was struck by a falling log. As a result,
he developed neurological problems in the leg. Sensory branch
surgery relieved his pain, but a numbness in the right posterior
medial foot remains. This residual symptom has not limited his
ab111ty to use his rlght leq. .

In February 1988 claimant returned to work. He operated
a banding machine, which involved no lifting and permitted him to
sit and stand at his discretion. He performed this job, which is
sedentary work, until a strike. At the time of hearing, the
strike had recently concluded, but claimant had not yet been
called to return. In the meantime, he had been seeking
welding/millwright jobs that gave him the option of sitting or
standing and did not require extens1ve climbing over and around
machinery.

Claimant became medically stationary on June 7, 1988.
On that date, a closing evaluation was conducted by the
Orthopaedic Consultants. Range of motion findings revealed that
claimant's lumbar flexion is limited to 70 degrees, extension to
15 degrees, lateral bending to 20 degrees, and right rotation to
20 degrees. Right hip flexion is limited to 80 degrees, right hip
eXtension to 5 degrees, internal rotation to 25 degrees, external
rotation to 35 degrees, and abduction to 15 degrees. The
maneuvers to establish these findings produced a mild degree of
pain in the low back/right hip area.

Claimant has not been released to perform his job at

injury. It is recommended that he continue to perform activities
in which he avoids standing and lifting repetitively.

A Determination Order issued July 20, 1988. Claimant
was awarded 34 percent unscheduled permanent disability and 10
percent scheduled permanent disability for the right leg. 1In
evaluating claimant's scheduled permanent disability, the
Evaluation Section of the Workers' Compensation Division
considered sensory change, weakness, atrophy, and disabling pain.

. Claimant has completed the 8th grade and has no GED. In
addition to working as a welder, he has been a millwright,
forklift operator, and bakery worker. The highest specific
vocational preparation value in these jobs is welding, which is
6. Prior to his injury, claimant performed heavy work. Since his
injury, he is limited to sedentary work.
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Claimant continues to experience residual problems in
his right leg. He suffers disabling pain, which limits his ‘
ability to walk, stand, and run. Claimant also experiences the
feeling of needles poking him on top of the foot. There is no
evidence that this sensation itself results in impairment of leg
function. However, if claimant steps on something that "catches"
the inside of his right foot he will experience pain in his leg,
the leg will buckle and he will fall.

Pursuant to his treating phyician's prescription, he
wears -a right lower leg/foot brace when working or walking on.
uneven ground to prevent his foot from collapsing inward and
causing him to fall. Claimant has a slight degree of muscle
weakness, as well as right thigh and calf atrophy. His right hip
and low back pain is also disabling, restrictng his ability to
1lift, work on his knees, sit, and stand. '

CONCLUSIONS OF LAW

In determining the extent of claimant's permanent
disability, the Referee applied the standards for evaluating
permanent disability as adopted by the Director of the Department
of Insurance & Finance pursuant to ORS 656.726(3)(f). See ORS
656.283(7). Specifically, the Referee applied former OAR
436-35-000 et seq, which was effective at the time of the July 20,
1988 Determination Order. See OAR 438-10-005; 438-10-010. These
are the rules which we apply as well. ORS 656.295(5); OAR
38-10-005; 438-10-010. :

The Referee increased claimant's scheduled permanent
disability award for the loss of use or function of the right leg
from 10 percent to 14 percent. In addition, claimant's
unscheduled permanent disability award for the low back was
increased from 34 percent to 45 percent. We affirm.

Scheduled Permanent Disability

Pursuant to OAR 436-35-230(5)(b), claimant is entitled
to an award ranging from zero to 10 percent of the leg for muscle
weakness and atrophy when objective findings are in the thigh of
the lower extremity. Here, the Orthopaedic Consultants noted
slight weakness and atrophy in claimant's thigh and calf.
Considering these findings in light of the aforementioned rule, we
agree with the Referee's assessment that an impairment value of 5
is reasonable.

Claimant also complains of a sensation loss and marked
hypersensitivity in the right lower extremity. However, these
complaints do not pertain. to the plantar area, which is the only
ratable area under the standards. See OAR 436-35-200(1).
Consequently, no impairment value is allowed for these complaints.

Finally, claimant credibly described disabling pain that
limited his ability to walk, stand, and run. Disabling pain can
result in a loss of use or function. Former OAR 436-35-010(2).
When it does, it is rated based on the loss of use or function
which results, and -no additional value is allowed for the pain
alone. 1id. ’

After considering claimant's credible testimony and the
aforementioned rule, the Referee concluded that claimant's
disabling pain had resulted in a permanent loss of use or

-754-




function. The Referee further held that an impairment value of 10
was a reasonable assessment for claimant's disabling pain.
Combining the 5 percent impairment value for muscle weakness and
atrophy with the 10 percent impairment value for claimant's
disabling pain, the Referee arrived at a 14 percent award. See
OAR 438-35-240. .We concur.

SAIF asserts that the disability rating standards
incorporate the disabling effects attributable to pain within the
impairment ratings for each specific body part. Submitting that
the effects of pain are not to be rated separately on a subjective
basis, SAIF contends that the Referee's application of the
disability standards was incorrect. We understand SAIF to argue
that former OAR 436-35-010(2)(a) does not permit assigning a value
for loss of use or function due to disabling pain if the
particular type of loss is not assigned a value in the balance of
the disability standards. We disagree.

To begin, if SAIF's "incorporation" argument was
correct, there would be no need for the Department's adoption of
former OAR 436-35-010(2)(a). The rule would add nothing to those
portions of the disability standards dealing with specific body
parts. Yet, the rule expressly acknowledges that disabling pain
can result in loss of use or function and, when it does, is rated
based on the loss of use or function of a body part due to the
injury.

The statutory definition of loss of use or function is
not limited to mechanical impairment. Boyce v. Sambo's
Restaurant, 44 Or App 305 (1980). 1In the absence of a more
restrictive definition in the Director's rule, we interpret the
rule to require an additional value for pain which results in loss
of use or function not otherwise measured by the rule. 1In this
regard, we note that the "Evaluator's Worksheet," as compiled by
the Evaluation Section in conjunction with the issuance of the
Determination Order, provides for the consideration of disabling
pain. Specifically, a box marked "disabling pain" is listed in
the section designated for scheduled permanent disability, along
with such other boxes as range of motion, sensory change,
weakness, and atrophy. '

Furthermore, the last portion of the aforementioned
rule, which states that "no additional value will be allowed for
the pain alone," would appear to be a codification of the
principle enunciated in Harwell v. Argonaut Insurance Co., 296 Or
505 (1984). Specifically, the Harwell principle provides that
- pain is considered in determining the extent of permanent

disability only if it results in impairment of the function of the
body. Harwell, supra, 296 Or at pages 510-11. Conversely, if
pain does not impair function, it is not to be considered. id.

Here, objective findings have confirmed that claimant's
compensable injury has resulted in weakness and atrophy in the
thigh of his right lower extremity. In accordance with the
disability standards, he receives an impairment value for this
loss of use or function. See OAR 436-35-230(5)(b). In addition,
claimant's credible testimony has persuasively established that he
suffers disabling pain, which has permanently limited his ability
to walk, stand, and run. The loss of use or function attributable
to this disabling pain in claimant's leg is separate and distinct
from the weakness and atrophy in the thigh of his leg. Thus, as
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recognized by the disability standards, claimant also receives an
impairment value based on this loss of use or function. See
former OAR 436-35-010(2)(a).

Inasmuch as the standards do not provide for a value

range for impairment attributable to disabling pain, we consider a
value of 10 in this particular case to be reasonable. Combining
the aforementioned value with the 5 percent impairment value for
weakness and atrophy in the thigh results in a total of 14, which
we conclude appropriately compensates claimant for the permanent
loss of use or function of his right leg due to the compensable
injury.

We note parenthetically that former OAR 436-35-010(2)(a)
has recently been amended. See WCD Admin. Order 6-1988 [sic],
December 21, 1988; WCD Admin. Order 1-1989, January 24, 1989
{among other amendments, corrected title of December 21, 1988 WCD
Admin. order to 7-1988). The amended version of the rule provides
that disability is rated on the permanent loss of use or function
and that such losses, as defined and used in the Director's
standards "shall be the 'sole criteria for rating permanent
disability."™ OAR 436-35-010(2)(a). The amended rule further
states that pain is considered in the rules to the extent it.
results in measurable impairment and, if there is no measurable
impairment, no award of scheduled permanent disability is
allowed. OAR 436-35-010(2)(b). Finally, the amended standards
also define "impairment" as a decrease in the function of a body
part or system as measured by a physician according to the methods
described in the American Medical Association Guides to the Rating
of Permanent Impairment, 2nd Edition, 1984. OAR 436-35-005(1).

An analysis of disabling pain under the aforementioned
amended rules would be different from our analysis today.
However, since the amended rules were not in effect at the time
this claim was closed by the Evaluation Section, they are not
applicable. See OAR 438-10-005; 438-10-010.

Unscheduled Permanent Disability

Impairment. - Pursuant to OAR 436-35-340, after
considering the range of motion findings, we find the following
numerical values for the right hip: (1) 2 percent loss of
flexion; (2) 5 percent loss of abduction; (3) 3 percent loss of
internal rotation; (4) 3 percent loss of external rotation; and
(5) 3 percent loss of extension. These values are added and
result in a total of 16 percent. See OAR 436-35-340(14).

Pursuant to OAR 436-35-360, after considering the range
of motion findings, we find the following numerical values for the
low back: (1) 2 percent loss of flexion; (2) 2 percent loss of
extension; and {(3) 2 percent loss of right rotation. These values

are added and result in a total of 6 percent. See OAR
436-35-360(10).

OAR 436-35-350(2) provides for an impairment value of 4
percent for an unoperated disc derangement with any
clinically-related .residual symptoms. Here, central bulging at
L5-S1 was revealed, but, at the time of hearing, claimant suffered
no residual symptoms as a result. Consequently, no impairment
value is given.

The total values for the right hip and low back are
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combined. See OAR 436-35-320(2). A total impairment value
equals 21.

The Referee combined this impairment value with a 15
percent value for claimant's disabling pain to arrive at a 33
percent total impairment value. See OAR 436-35-360(11). The
Referee reasoned that claimant's residual hip/back pain limited
his functional capacity with respect to lifting, working on his
knees, as well as sitting and standing. We agree with the
Referee's assessment.

Once again, SAIF asserts its "incorporation"™ argument,
contending that the Referee incorrectly applied the disability
standards by awarding a separate value for claimant's disabling
pain. For reasons similar to those previously stated, we
disagree. In this regard, we note that, if SAIF's argument was
correct, there would be no need for the Department's adoption of
former OAR 436-35-320(1)(a). As with former OAR 436-35-010(2)(a),
the aforementioned rule expressly acknowledges that disabling pain
can result in loss of use or function and, when it does, is rated
based on the loss of use or function of a body part due to the
~injury. Furthermore, the last portion of the rule which states
that "no additional value will be allowed for the pain alone"
would alsc appear to be a codification of the Harwell principle,
which has been previously discussed.

Here, objective findings have confirmed that claimant's
compensable injury has resulted in reduced ranges of motion in his
right hip and low back. In accordance with the disability
standards, he receives an impairment value for this loss of use or
function. See OAR 436-35-340; 436-35-360. 1In addition,
claimant's credible testimony has persuasively established that he
suffers disabling pain, whi¢h has permanently limited his ability
to 1lift, work on his knees, sit and stand. The loss of use or
function attributable to this disabling pain is separate and
distinct from the reduced ranges of motion confirmed in those body
parts. Thus, as recognized in the disability standards, claimant
also receives an impairment value based on this loss of use or
function. See former OAR 436-35-320(1)(a).

Inasmuch as the standards do not provide for a value
range for impairment attributable to disabling pain, we consider a
value of 15 in this particular case to be reasonable. Combining
the aforementioned value with the value for claimant's reduced
range of motion findings in the right hip and low back, results in
a total impairment value of 33, which we conclude accurately
reflects the permanent loss of use or function of his right hip
and low back due to the compensable injury.

We note parenthetically that former OAR 438-35-320(1)

has recently been amended. See WCD Admin. Order 6-1988 [sic],
December 21, 1988; WCD Admin. Order 1-1989, January 24, 1989
(among. other amendments corrected title of December 21, 1988 WCD
Admin. Order to 7-1988). The amended rule provides that pain is
considered in the rules to the extent it results in measurable
impairment and, if there is no measurable impairment, no award of
unscheduled permanent disability is allowed. OAR 436-35-320(1).
Should the pain result in disability greater than that evidenced
by the measurable impairment, including the disability due to
expected periodic exacerbations of the worker's condition, the
loss of earning capacity is considered and rated under OAR
436-35-310 and is included in the worker's adaptability factor.
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id. In addition, under the amended rule, chronic conditions
limiting repetitive use of an unscheduled body part shall be rated
at 5 percent impairment of that part. OAR 436-35-320(4). As
previously noted, the amended standards also define "impairment"”
as a decrease in the function of a body part or system as measured
by a physician according to the methods described in the American
Medical Association Guides to the Rating of Permanent Impairment,
2nd Edition, 1984. OAR 436-35-005(1).

An analysis of disabling pain applied in accordance with
the aforementioned amended rules would be different from our
analysis today. Yet, because the amended rules were not in effect
at the time this claim was closed by the Evaluation Section, they
are not applicable. See OAR 438-10-005; 438-10-010.

Age. No value is assigned for workers whc have returned
to their regular work, refused their regular work after release to
regular work by the attending physician or who are 39 years old or
younger. OAR 436-35-290(1), (2), and (3). Here, none of the
aforementioned conditions apply. Furthermore, claimant was 40

years of age at hearing. Consequently, his age value is +1. OAR
436-35-290(4).

Education. Formal education. No value is assigned for
workers who have returned to their regular work, refused their
regular work after release to regular work by the attending
physician or who have a high school education, GED certificate or
more education. OAR 436-35-300(2). Here, none of the
aforementioned conditions apply. Claimant has an 8th grade
education and no GED. Therefore, his formal education value is +1.

Skills. No value is assigned for workers who have
returned to their regular work or refused their regular work after
release to regular work by the attending physician. OAR
436-35-300(2). As previously noted, claimant has not been
released to his regular work nor has he returned to his regqular
work. OAR 436-35-300(4) provides the values assigned to the
various specific vocational preparation (SVP) levels, obtained
with reference to the Dictionary of Occupational Titles and
applicable supplements. Claimant's highest SVP in the last 10
vears is in welding (6), which is assigned a value of +2.

Training. No value is assigned for workers who have
returned to their regqular work or refused their regular work after
release to regular work by the attending physician. OAR
436-35-300(2). These conditions are not applicable to claimant.
If no documentation demonstrating competence in some specific
vocational pursuit is present, a value of +1 is assigned. Former
OAR 436-35-300(5)(a). [We note parenthetically that this rule has
also been recently amended. See WCD Admin. Order 6-1988 [sic].
The competency documentation requirement has been deleted and
replaced by a requirement that "competence in some specific
vocational pursuit" be established.] Here, claimant testified
that he had completed training as a welder some 20 years ago. The
Referee found such testimony sufficient to demonstrate
competence. We disagree. The former rule, which was applicable
at the time of claim closure, requires documentation. Inasmuch as
no documentation of such training was provided, a value of +1 is
assigned. )

N All the education factors are added for a total value
of +4. OAR 436-35-300(5)([sic].
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Adaptability to perform a given job. No value is
assigned for workers who have returned to their regular work or
refused their regular work after release to regular work by the
attending physician. OAR 436-35-310(1). Values are determined by
comparing claimant's physical capacity before and after the
injury. When workers are unable to return to their usual and
customary work, but have returned to modified work, the value for
this factor shall be based on the difference between the physical
capacity necessary to perform the usual and customary work and the
physical capacity required to perform the modified Jjob according
to a table provided in OAR 436-35-310(3)(a).

~ Here, claimant's work at injury was heavy. Thereafter,
he returned to work in a modified job in a sedentary capacity.
SAIF contends that claimant's own description of his limitations
would permit him to perform work activities in a médium category.
That contention may or may not be true. On this point, we note
that the Orthopaedic Consultants recommended that claimant be
maintained at his current level of employment, which at the time
was his sedentary operation of the banding machine. In any event,
if we were to find claimant able to do medium work, that finding
would not change his disability under the standard. When workers
are unable to return their former work activities, but return to
modified work, the adaptability factor is based on the physical
capacity of the former and modified jobs. See OAR
436-35~310(3)(a). Accordingly, the adaptability value is +3.

Assembling the factors. The age value is added to the
total value for education. (1 + 4 = 5). OAR 438-35-280(4). The
sum of the values for age and education are multiplied by the
value for adaptability. (5 x 3 = 15). OAR 438-35-280(6). The
product of the values for age/education and adaptability is added
to the total impairment value to reach the percentage of permanent
unscheduled permanent disability to be awarded. (15 + 33 = 48).
OAR 438-35-280(7). Accordingly, we conclude that claimant's
unscheduled permanent disability award is 48 percent.

Claimant does not ask that his award be increased.
Inasmuch as he seeks affirmance of the Referee's order, the award
will not be altered. To the extent that this approach is contrary
to that followed in Michelle Griffith, 40 Van Natta 2086 (1988),
the Griffith approach will not be followed in the future.

Clear and Convincing Evidence. Neither party is
prevented or limited from establishing by clear and convincing
evidence that the degree of permanent disability suffered by the
claimant is more or less than the entitlement indicated by the
standards adopted by the Director under ORS 656.726. See ORS

656.283(7); 656.295(5). To be "clear and convincing," evidence
must establish that the truth of the asserted fact is "highly

probable."™ Riley Hill General Contractor v. Tandy Corporation,
303 Or 390, 402 (1987).

Here, .claimant asserts that his credible testimony
concerning disabling pain and physical limitations establishes by
clear and convincing evidence that his award pursuant to the
standards was insufficient. This assertion was premised on
claimant's inaccurate conclusion that the Referee had erroneously
considered disabling pain in his application of the standards.

Moreover, as previously discussed, we have considered
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claimant's credible testimony in evaluating the extent of his
permanent disability resulting from the compensable injury.
Although his testimony is probative, we are not persuaded that it
establishes by clear and convincing evidence that his loss of
earning capacity is greater than that awarded under the
standards. 'In this regard, we find the findings and evaluations

offered by the treatlng physician and examlnlng panel particularly
persuasive.

Claimant's counsel is entitled to a reasonable,
carrier-paid attorney fee for services rendered on Board review.
See ORS 656.382(2). Such a fee is defined as an "assessed fee."
OAR 438-15-005(2). However, we cannot award an assessed fee
unless claimant's counsel files a statement of services. See OAR
438-15-010(5). Because rno statement of services has been recelved
to date, an assessed fee shall not be awarded.

v

ORDER

Thé Referee's order dated October 6, 1988 is affirmed.

Board Member Ferris, dissenting:

I dissent from that portion of the majority opinion
which interprets former OAR 436-35-010 (2)(a) and 436-35-320(1) (a)
as permitting, in addition to the award for loss of use or

function, an increased award for disabling pain. Former OAR
436-35-010(2)(a) states:

"Disability is rated on the permanent loss
of use or function of a body part due to an
injury connected with the job. Disabling
pain can result in loss of use or

function. When it does, it is rated based
on the loss of use or function which
results and no additional value will be
allowed for the pain alone." (Emphasis
added) . :

Former OAR 436-35-320(1)(a) provides as follows:

"Pain can result in loss of use or
function. When it does, it is rated based
on the loss of use or function which

" results and no additional value is allowed
for the pain alone.”™ (Emphasis added.)

I interpret these rules to mean that the disabling pain
is considered in establishing the loss of use or function and,
therefore, is not to be considered in addition thereto.
Obviously, when pain is disabling, there is a loss of use or
function. - In support of their position, the majority points out
that on the rating sheet there is a box for disabling pain and,
therefore, it should be considered separately. The fact is that
it is one of several boxes which are considered in establishing
the composite of loss of use or function. In addition, the
majority states ‘that: "Inasmuch as the standards do not prov1de a
value range for 1mpa1rment attributable to disabling pain, we
consider a value of 10 in this particular case to be reasonable.

I would suggest that the reason the rules do not prOV1de a value

range for disabling pain 1s because 1t is contained in the loss of
use or function. -760-
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I would further conclude that the aforementioned loss of
use or function attributable to claimant's disabling pain is
already reflected in the objective findings concerning the
weakness and atrophy in the thigh of his right lower extremity, as
well as the reduced range of motion findings regarding his right
hip and low back. See OAR 436-35-230(5)(b); 436-35-340,
436-35-360(6)-(9).

To award an additional value for claimant's disabling
pain alone, as the majority has done, is contrary to the portion
of the aforementioned rules I have previously highlighted. 1In

addition, this result is in conflict with the stated intent of the
rules' drafter.

In this regard I note that in adopting the disability
standards, the Director considered testimony, information, and
argument concerning whether the proposed standards adequately
considered the worker's functional limitations in rating
impairment. See Summary of Testimony and Agency Responses to WCD
Admin. Order 3-1988 (June 30, 1988). "Functional limitations"
were described as functions that can no longer be performed
repeatedly and are mostly based on the consideration of pain.

In response to the functional limitation question, the
Director's summary states that the proposed standards were
modified to provide for assessment of physical capacity and
functional losses at an assessment/rehabilitation facility. The
summary went on to provide that such a modification "will assure
that the worker's level of physical function will be measured
throughout a range of activity levels so the limitation due to
pain or resulting from repetitive activity will be fairly and
accurately assessed."

Thus, from the language of the aforementioned rule, as
well as the stated purpose of its drafter, it is apparent to me
that disabling pain is to be considered by the standards, through
measuring and assessing the functional loss by means of a range of
activity levels.

In conclusion, I submit that the disabling pain
attributable to claimant's compensable injury is accurately
reflected in the weakness and atrophy findings concerning the
thigh of his right leg and the reduced range of motion findings
regarding his right hip and low back. Therefore, I disagree with
the majority's award of an additional value for this pain over and
above that already awarded. I would affirm the Determination
Order awards of scheduled and unscheduled permanent disability

e —— e —
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" WILLIAM M. ARMSTRONG, Claimant WCB 85-11296
Gary M. Carlson, Claimant's Attorney April 7, 1989
Davis & Bostwick, Defense Attorneys Order on Review

Reviewed by the Board en banc.

Claimant requests review of Referee Thye's order that:
(1) upheld the insurer's denial of his occupational disease claim
for bronchial asthma and/or reactive airway disease; and (2)
declined to assess a penalty and attorney fees for an alleged
‘unreasonable denial. We reverse with regard to compensability and
affirm with regard to penalties and attorney fees.
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- ' ISSUES
1. Compensability.
2. -Penalties and Attorney Fees.

FINDINGS OF FACT

Claimant, who is in his mid-30s, has primarily worked as
an automobile painter since 1973. He first had respiratory
problems in 1974, when he awoke at home gasping for breath. He was
taken to the hospital and treated for acute respiratory problems.
He returned to work the following day.

Between 1974 and 1984, claimant had an episodic cough,
wheezing and shortness of breath. His symptoms did not improve
over weekends, but they would improve somewhat while he was on
vacation. They never became so severe that he sought treatment for
them.

Claimant had been a relatively heaVy smoker from the age
of 10 until he quit in October, 1985. Claimant previously smoked
marijuana. However, he quit this, too, in approximately 1985.

In the fall of 1984, claimant began working for an
autobody shop in Gresham, Oregon. He had been there for three to
four weeks when he began developing acute respiratory symptoms. He
was eventually hospitalized and treated by Dr. Wise, internist.

Dr. Wise noted a six-week history of progressive shortness of
breath, cough, and fatigue.  He diagnosed reactive airway disease
with possible Legionnaire's disease, a form of pneumonia. Claimant
returned to work briefly in November 1985, but he quit in December
due to increasing shortness of breath.

Claimant did not work again until he began painting
automobiles for the employer on July 9, 1985. Upon reemployment,
he was exposed to paints containing isocyanates. Isocyanates can
cause bronchial asthma. Claimant used a canister respirator while
performing his job duties. However, within a week or two of
returning to work, he began to experience the same symptoms he had

experienced in the fall of 1984. He quit working at the end of
July. ‘ '

Claimant subsequently filed a workers' compensation claim

for 'éhortness of breath, wheezing, [and] chest tightness", which
was denied by the insurer.

Dr. Wise referred claimant to Dr. Dreisin, a pulmonary
specialist. The insurer, in turn, had claimant examined by
Dr. Bardana, .head of the Division of Allergy and Clinical
Immunology at the Oregon Health Sciences University. Dr. Wise and
Dr. Dreisin's opinions support the compensability of the claim.
Dr. Bardana's opinions oppose compensability.

FINDINGS OF ULTIMATE FACT

.Claimant's exposuré€ to isocyanates in the employer's
work place-was the major contributing cause of a worsening of his
bronchial asthma condition such that he was disabled from work and
required medical services.
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CONCLUSIONS OF LAW AND OPINION

Compensability

Claimant must prove by a preponderance of the evidence

that his work exposure for the employer was the major contributing

cause either of the onset or worsening of his condition to the
extent that it caused disability or required medical services.
McClendon v. Nabisco Brands, Inc., 77 Or App 412 (1986).

Moreover, given the complex nature of claimant's condition, eXxpert

medical evidence is required in order for us to resolve this
issue. Kassahn v. Publishers Paper, 76 Or App 105 (1985).

The Referee accepted the opinions of Dr. Bardana over
those of Dr. Wise and Dr. Dreisin. On review, claimant argues
that we should find the opinions of Dr. Wise and Dr. Dreisin more
persuasive than those of Dr. Bardana.

Following testing, Dr. Wise diagnosed "reactive airway
disease -- probably in part related to chronic smoking,

exacerbated by exposure to fumes and dusts at work." He indicated

that it was undetermined if the condition was work-related,
although it "appears likely work contributed significantly to
symptoms.®

Upon referral, Dr. Dreisin diagnosed occupational
asthma, likely secondary to exposure to isocyanates as well as
chronic cigarette abuse. Dr. Dreisin subsequently had a
methacholine challenge test performed on claimant. The test
results were positive. Dr. Dreisin concluded that claimant had
hyperreactive airways, but that he was asymptomatic at the time.

Claimant was examined by Dr. Bardana in April 1986.
Dr. Bardana had lab tests done which disclosed evidence of
marijuana use and an allergy to major northwest allergens.
Dr. Bardana diagnosed probable chronic bronchitis secondary to
chronic cigarette abuse amplified by smoking marijuana.
Dr. Bardana testified at hearing that he performed his own
methacholine test which returned a negative result. He testified
that if claimant had asthma, occupationally-induced or otherwise,
the test would have been positive. He felt that the positive
methacholine test results obtained by Dr. Dreisin indicated acute
bronchitis.

We are more persuaded by the opinions of Drs. Wise and
Dreisin, than we are those of Dr. Bardana. We first note that
Dr. Wise has treated claimant for his respiratory problems since
October 1984. 1In addition, he has examined and treated claimant
during his symptomatic periods. Similarly, Dr. Dreisin examined
claimant several times shortly after claimant gquit his
employment. By contrast, Dr. Bardana examined claimant a single
time. That examination took place almost nine months after
claimant left his employment and during an asymptomatic period.

We conclude that Drs. Wise and Dreisin had a better opportunity to

evaluate claimant's condition than did Dr. Bardana. See Weiland
v. SAIF, 64 Or App 810, 814 (1983).

Dr. Dreisin diagnosed occupationally-induced bronchial
asthma: based upon claimant's medical history, the results of the
methacholine challenge test, and a test to determine whether the
condition was reversible. Dr. Bardana contested each of these
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diagnostic factors. We conclude, however, that Dr. Bardana's
objections are not well-founded.

With regard to claimant's medical history, Dr. Bardana
agreed, in . his deposition, that the history did support a
bronchial asthma condition. However, Dr. Bardana perceived
certain inconsistencies in claimant's history such that he did not
credit that history. Our review of claimant's testimony persuades
us that those alleged inconsistencies, particularly concerning his
marijuana use, do not warrant wholesale rejection of the history.
Consequently, contrary to Dr. Bardana's belief, we conclude that
Dr. Dreisin's opinions were based upon an accurate history.

Dr. Bardana agreed that a methacholine challenge test,
although not the best test to determine sensitivity to isocyanates
in particular, did enable a physician to diagnose reactive airways
disease. He concluded that, because a test he conducted nine
months after claimant's last isocyanate exposure was negative,

Dr. Dreisin's. results reflected an acute bronchitis condition
suffered at that time. - However, there is no evidence in the
record that claimant did suffer an acute condition when

Dr. Dreisin's test was administered. In fact, Dr. Dreisin's chart
note at the time indicates that claimant was asymptomatic.

With regard to Dr. Dreisin's test for reversibility,
Dr. Bardana agreed that the test was appropriate. He concluded,
however, that the results were not conclusive proof of bronchial
asthma. In addition, on October 27, 1986, Dr. Bardana reported
that there was "no conclusive evidence that [claimant] has
suffered any permanent occupational injury." (Emphasis added.)
In this regard, Dr. Bardana's opinion lacks persuasiveness for two
reasons. First, claimant need not produce proocf to a medical
certainty. Instead, claimant's proof need only be to a medical
probability. Moreover, claimant need not prove permanent
disability. as a result of his work exposure. Rather, an
occupational disease claim can be sustained upon proof of a need

for medical services alone. See Johnsen v. Hamilton Electric, 90
Or App 161, 164 (1988).

In sum, Dr. Bardana's opinions, relied upon by the
Referee, are not persuasive for the reasons discussed above.
Instead, we rely upon the opinions of claimant's treating
physicians.

As an alternative ground for his decision, the Referee
~concluded ‘that the evidence failed to prove that claimant was
exposed to isocyanates during his work for the employer. We do
not agree. Dr. Dreisin's progress notes of December 13, 1985
disclose that claimant supplied him with labels and cans of the
materials he used while at work. Dr. Dreisin noted that some of
these items contained isocyanates. Further, while claimant wore a
respirator while performing his job duties, Dr. Dreisin
persuasively reported that the type of respirator used by claimant
was inadequate to protect against exposure to isocyanates.

Penaities and Attorney Fees

, This case involved a difficult question of medical
causation. Dr. Wise initially reported that it was undetermined
whether claimant's condition was work-related. Dr. Bardana's
opinions oppose. compensability. We conclude that the insurer's
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denial was not unreasonable. Therefore, no penalty or associated
attorney fee will be assessed.

ORDER

The Referee's order dated March 18, 1987 is reversed.
The insurer's September 9, 1985 denial is set aside and the claim
remanded to the insurer for processing in accordance with law.
Claimant's attorney is awarded an assessed fee of $2,400 for his
services at hearing and on Board review, to be paid by the insurer.

Board Member Ferris, dissenting:

Because I would find that claimant has failed to prove
that work exposure to paints containing isocyanates was the major

contributing cause of a worsening of his bronchial asthma, I
dissent.

The medical record contains the opinions of three
physicians: Drs. Wise, Dreisin and Bardana. As indicated by the
majority, Dr. Wise deemed it "likely" that work contributed to the
symptoms of claimant's reactive airways disease. However, where a
claimant's condition preexists his employment, as is true here,
the test is not whether the symptoms of the preexisting disease
have worsened, but instead the test is whether the disease itself
has worsened as a result of work place exposures. Devereaux v.
North Pacific Ins., 74 Or App 388 (1985). On this question,

Dr. Wise deferred to Dr. Dreisin. :

Thus, this case really comes down to the question whose
opinion is more persuasive as between Dr. Dreisin and
Dr. Bardana. The majority is more persuaded by Dr. Dreisin. I
think Dr. Bardana's opinion is better reasoned and based upon a
more accurate history. Therefore, I would conclude that claimant
has failed to sustain his burden of proof.

Dr. Bardana performed an extensive array of tests in
order to determine the etiology of claimant's respiratory
problems. He performed a methacholine test that produced negative
results, thereby indicating that claimant's respiratory
difficulties were not occupationally related. Moreover, he
performed tests for allergies that indicated a significant
response to major northwest allergens. Lab results also indicated
frequent use of marijuana. In this regard, claimant admitted that
he previously abused marijuana, but he claimed to have
discontinued its use prior to the time here in question. He
explained the presence of significant amounts of marijuana in his
system on the grounds that he had inadvertently consumed marijuana
brownies at a party two weeks prior to his examination by
Dr. Bardana. Given his prior history of substance abuse, I cannot
accept his testimony on this issue. Dr. Bardana concluded that
claimant suffered from chronic bronchitis secondary to chronic
cigarette abuse amplified by smoking marijuana. His conclusion is
well-supported by the evidence and cogently argued.

By contrast, Dr. Dreisin diagnosed occupational asthma
secondary to exposure to isocyanates, as well as chronic cigarette
abuse. Like Dr. Wise, Dr. Dreisin was convinced that claimant's
exposure to isocyanates in the work place contributed to an
exacerbation of his respiratory symptoms. However, nowhere does
Dr. Dreisin explain the comparative contributions to claimant's
underlying condition resulting from his isocyanate exposure and
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his chronic cigarette abuse. Nor does Dr. Dreisin address the

possible contributions to claimant's condition resulting from his
allergies and his use of marijuana.

In addition, 15 months prior to hearing Dr. Dreisin
reported that documentation of specific sensitivity to isocyanates
would soon be possible at the Providence lab. He expressly noted
that availability of this testing would be "an important point
should litigation be involved in the future."™ Dr. Bardana
confirmed at hearing that such testing was available at the time
of hearing. However, claimant did not undergo such testing

despite his physician's recognition of the importance of such
testing.

The Referee found that the opinions of Drs. Wise and
Dreisin were inadequate to sustain claimant's burden of proof.
For the reasons stated above, I concur. I would, therefore,
affirm the Referee's order.

. e

DARLENE J. GARRETT, Claimant WCB 86-18170
Char?es D. Maier, Claimant's Attorney April 7, 1989
Rankin, et al., Defense Attorneys Order on Review

Reviewed by Board Members Crider and Ferris.

Claimant requests review of Referee McCullough's order
which: (1) upheld the self-insured employer's partial denial of
claimant's neck, low back and right shoulder condition; (2)
reduced the award for unscheduled permanent disability from the 20
percent (64 degrees) awarded by Determination Order to zero; (3)
affirmed a Determination Order award of 15 percent (22.5 degrees)
scheduled disability:; for loss of use or function of the right 1leg
(knee); and (4) declined to assess a penalty and associated

attorney's fee for a late denial. We affirm in part and reverse
in part.

ISSUES

The primary issue is compensability. Claimant contends
that her compensable injury is a material cause of her neck, low
back and right shoulder conditions.

Claimant also contends that if these conditions are

compensable, she is entitled to an award for unscheduled permanent
disability. :

Claimant also contends that she is entitled to a greater
award for scheduled disability than the 15 percent scheduled
disability to the right leg awarded by Determination Order.

Finally, claimant contends that she is entitled to a
penalty and associated attorney's fee for a late denial.

FINDINGS OF FACT

Claimant compensably injured her right knee on
October 7, 1985. The employer indicated that it accepted the
claim for a right knee injury on the original claim form. On
February 24, 1986, Dr. Spady wrote to the employer that the
compensable injury had caused claimant's preexisting degenerative
disc disease to become symptomatic. Dr. Spady suggested an
intensive course of treatment for the degenerative disc problem.
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On June 11, 1986, Dr. Strum wrote to a vocational counselor that
claimant had fallen and injured her right shoulder as a result of
her knee giving way. He reported that the shoulder injury would
have to be treated and watched. On October 20, 1986, Dr. Spady
wrote to the employer that the knee give way was due to the
compensable injury and thus caused the shoulder problems. He
suggested further diagnostic procedures to determine if claimant
had a rotator cuff injury.

A Determination Order of December 23, 1986 granted
claimant awards for 15 percent scheduled disability to the right
knee and 20 percent unscheduled disability. Claimant requested a
hearing to protest the Determination Order on January 7, 1987.

At hearing, the parties agreed that the employer's
argument that claimant had no unscheduled disability was, in
effect, a denial of the compensability of the neck, low back and
right shoulder conditions.

CONCLUSIONS

We adopt the Referee's "Findings and Opinion" as our
conclusions on all issues except the penalty issue.

We conclude that the employer was late in denying the
low back and right shoulder claims. When Dr. Spady wrote to the
employer on February 24, 1986 that claimant's degenerative
condition was caused by the compensable injury and that claimant
needed intensive treatment for the back condition, Dr. Spady made
a claim for the compensability of the low back. When Dr. Strum,
the treating physician, stated that the shoulder problem was
caused by the knee, he was indicating that the shoulder problem
was caused by the compensable injury. Because he was the treating
physician and was relating the shoulder problem to the compensable
injury, we conclude that he was making a claim for the shoulder
problem which the employer should have responded to. Finally,

Dr. Spady, made a claim for the compensability of the right
shoulder on October 20, 1986 when he related the shoulder injury

to the compensable injury and recommended further diagnostic tests.

The employer did not accept or deny any of these claims
within 60 days. Because there is no explanation for the delay in
accepting or denying these claims, we find the employer's failure
to accept or deny within 60 days unreasonable. We assess no
penalty because no amounts are due upon which it may be based. We
do award an attorney's fee for the late denial.

ORDER

The Referee's order dated October 23, 1987 is affirmed
in part and reversed in part. That portion of the Referee's order
which concluded that the employer was not unreasonably late in
denying the low back and right shoulder claims is reversed. The
remainder of the Referee's order is affirmed. For services at
hearing and on review concerning this issue, claimant's attorney
is awarded a reasonable attorney's fee of $50, to be paid by the
self-insured employer. A client-paid fee, not to exceed $700, is
approved.

P ——e—4m/0?/ — —— — ]
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- JESUS A. GUZMAN, Claimant WCB 85-09354
Eddy_R. Swearinger, Claimant's Attorney April 7, 1989
Rankin, et al., Defense Attorneys -Order on Review

. Reviewed by Board. Members Ferris and Crider.

Claimant requests review of Referee Howell's order which
upheld the insurer's denial of an aggravation claim and which
found that the denial was not unreasonable. We affirm.

ISSUES

The primary issue is compensability of an aggravation
claim. Claimant also seeks a penalty and associated attorney's
fee for an unreasonable denial.

FINDINGS OF FACT

The Board adopts the Referee's findings of fact with the
following supplementation: Claimant's increased symptoms at the
time he saw Dr. Whitmire on July 16, 1986 were in the area of the
mid-back. The mid-back problem is not causally related to the
compensable injury. Dr. Whitmire's opinion that claimant had
worsened in July 1986 to the point that he could not work is based
on his conclusion that the mid-back is causally related to the
compensable injury.

CONCLUSIONS

The Board adopts the Referee's conclusions with the
folliwing supplemenation. We rely on the report of the
Orthopaedic Consultants for the finding that the mid-back
condition is unrelated to the compensable injury. This finding is
bolstered by the fact that Dr. Whitmire's associate withdrew all
billings to the insurer for the mid-back treatments.

Because claimant's increased symptoms in July 1986 were
due to a mid-back problem, which is not related to the compensable
injury, claimant has failed to prove that he became less able to
work due to a worsening of his compensable condition. Therefore,
the fact that Dr. Whitmire took claimant off work for more than
fourteen days is insufficient to establish an aggravation. The
need for time loss must be caused by at least a symptomatic
worsening of a compensable condition.

ORDER

The Referee's order of August 31, 1987 is affirmed. A
client paid fee, not to exceed $377, is approved.

RODNEY R. HENSEN, Claimant - WCB 86-17944
Malagon- & Moore, Claimant's Attorneys : April 7, 1989
Schwabe, gt al., Defense Attorneys ' Order on Review

~Reviewed by Board Members Crider and Ferris.

The self-insured employer requests review of those portions
of Referee McCullough's order that set aside its partial denials of
claimant's medical services claims for neck, headache and low back
conditions. Claimant cross-requests review of that portion of the
order that upheld the employer's denial of claimant's aggravation
claim involving the low back. We affirm.
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ISSUES

1. The compensability of medical treatment for claimant's
neck and headache conditions.

2. The compensability of medical treatment for claimant's
low back condition.

3. The compensability of an alleged aggravation of
claimant's low back condition.

FINDINGS OF FACT

Claimant compensably injured his back, chest, legs and ribs
in April 1986. The injury occurred while claimant was standing on a
large, aluminum caul plate. The machinery he was attempting to
repair unexpectedly began operating, and the plate on which he was
standing went out from under him. Claimant's legs also went out from
under him, but he was able to suspend himself from an overhead beam.
As he attempted to alternately pull himself up and drop himself down,
he was repeatedly struck by another caul plate from the lower
cervical spine to the lumbar area. The plate was more than 20 feet
long, five feet wide and weighed several hundred pounds. Claimant
received conservative treatment for the low back and returned to work
soon thereafter. He continued in his regular job until August 1986,
when he was terminated for reasons unrelated to his compensable
injury. Claimant continued to have intermittent neck, head and low
back symptoms following the 1986 injury. Claimant's claim was closed
in May 1986.

In September 1986, claimant visited Dr. Jarvis, complaining
of headaches and neck pain. Jarvis referred him to Dr. Harris, who
prescribed medication and physical therapy. Claimant filed a claim
for medical services for his neck and head. The employer denied
compensability on December 12, 1986.

In February 1987, claimant consulted Dr. Hill, complaining
of low back pain. Hill prescribed conservative treatment for the
lumbar strain. Claimant filed a claim for medical services for his
low back. The employer denied compensability on April 3, 1987.

Claimant's need for medical services for the neck and head
is materially related to the April 1986 compensable injury.

Claimant's need for medical services for the low back is
materially related to the April 1986 compensable injury.

Claimant's low back condition did not materially worsen so
as to make him more disabled, i.e., less able to work, following the
May 1986 closure of his claim.

CONCLUSIONS OF LAW

1. The compensability of claimant's neck and headache
conditions.

Claimant asserts that the medical treatment he has received
for his neck and headache pain is the compensable result of his April
1986 injury. It is, therefore, his burden to prove that the
treatment he received was reasonable and necessary, as well as
materially related to the 1986 injury. ORS 656.245(1); Matthews v.
Louisiana Pacific Corp., 47 Or App 1083 (1980). After reviewing this
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record, we agree with the Referee that claimant's claim for medical
services is compensable.

Claimant and his primary witness both credibly testified
regarding the mechanism of claimant's 1986 injury. The injury
resulted in trauma throughout the spine, including the lower cervical
area. Using this history, Drs. Harris and Jarvis opined that the
injury was not only capable of producing, but probably did produce,
neck and headache symptoms. Although there is some controversy
regarding when and if claimant complained of cervical symptoms to
persons at work, we are satisfied that he has proved his claim by a
preponderance of the evidence.

2. The compensability of claimant's medical services for
the low back.

Claimant asserts that the medical services he received for
low back symptoms was necessitated by the April 1986 injury. Again,
it is his burden of proof. Matthews, supra. We agree with the
Referee that claimant has sustained his burden. He credibly
testified that he continued to experience low back symptoms following
the April 1986 injury. Based on claimant's history of ongoing pain
and the mechanism of injury, Dr. Bill, who treated claimant for the
low back in 1987, opined that the treatment was materially related to
the 1986 injury. As did the Referee, we find Hill's reports and
deposition testimony sufficient to sustain claimant's claim.

3. The compensability of an alleged aggravation of
claimant's low back condition.

Claimant asserts that his low back claim should have been
reopened as an aggravation when he experienced increased symptoms in
February 1987. It is, therefore, claimant's burden to prove that
following the May 1986 closure of his claim, his compensable low back
condition worsened such that he was more disabled, i.e., less able to
work than at the time of claim closure. ORS 656.273(1); Smith v.
SAIF, 302 Or 396.(1986). As did the Referee, we find that he has
failed to sustain his burden of proof.

While the medical evidence supports the compensability of
claimant's ongoing neck and low back conditions, it does not
demonstrate that claimant's conditions compensably worsened following
claim closure. Neither does claimant's testimony, which suggests
that but for being terminated by his employer, claimant would still
be employed there. We conclude that the Referee properly upheld the
employer's denial of claimant's claim for a low back aggravation.

ORDER

The Referee's order dated November 10, 1987 is affirmed.
Claimant's attorney is awarded a reasonable attorney fee of $750 on
Board review, to be paid by the self-insured employer. A client-paid
fee not to exceed $2,028.28 is approved.

CAROL R. JOHNS, Claimant WCB 86-17959
Olson Law Firm, Claimant's Attorney April 7, 1989
Acker, et al., .Defense Attorneys - Order on Review

Reviewed by Board Members Johnson and Ferris.

- .~ Claimant requests review of Referee Foster's order that
upheld the insurer's denial of ‘her bilateral carpal tunnel
syndrome claim. The issue is compensability. We affirm the
Referee's order. ~770-
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FINDINGS OF FACT

Claimant was employed as a production worker for the
insured, manufacturing aircraft window seals. She worked from
October 21, 1986 until October 29, 1986. Claimant performed a
number of different tasks during an average work day. For
example, she used an "exacto knife" to trim "“"flash" from plastic
and rubber parts after they were removed from their molds. In
addition, she "block sanded"” the various parts and refinished
painted surfaces with an emery cloth. She also washed and cleaned
parts. Claimant worked a total of 66 hours for the insured. She
"block sanded" for just over 22 of the total 66 hours.

On October 31, 1986, claimant sought treatment from her
family physician, Dr. Pearson, M.D., complaining of pain in her
right hand and wrist. Claimant had been asymptomatic prior to
her work with the employer. The onset of her right hand and wrist
complaints began after eight days with the employer. Dr. Pearson
diagnosed the condition as early carpal tunnel syndrome and
authorized time loss from November 3, 1986 through November 11,
1986. On November 10, 1986, Dr. Pearson recommended that claimant
not return to her prior employment. ‘

The insurer denied the claim on November 19, 1986.

Nerve conduction studies conducted in December 1986
confirmed that claimant experienced right side carpal tunnel
syndrome and mild left sided carpal tunnel syndrome. Dr. Nathan,
M.D., examined claimant on December 17, 1986. Based on the nerve
conduction studies, Dr. Nathan diagnosed bilateral carpal tunnel
syndrome, dgreater on the right than on the left.

Dr. Button, M.D., reviewed claimant's medical records
and on January 30, 1987, reported that he concurred with
Dr. Nathan.

ULTIMATE FINDINGS OF FACT

Claimant has bilateral carpal tunnel syndrome, which
preexisted her employment with the insured. Claimant's employment
exposure with the insured from October 21, 1986 through
October 29, 1986 did not worsen her preexisting bilateral carpal
tunnel syndrome condition.

CONCLUSIONS AND OPINION

The Referee found that claimant suffered from bilateral
carpal tunnel syndrome. However, he concluded that claimant
failed to establish a relationship between her employment and a
worsened underlying carpal tunnel condition. We agree.

Because claimant alleges no specific incident of trauma,
but noticed, rather, a gradual onset of carpal tunnel symptoms
after working approximately eight days for the insured, we find
this case is best analyzed as an occupational disease claim. As
such, claimant must show that her preexisting carpal tunnel
syndrome condition was worsened by her employment exposure and
that her work was the major cause of that worsening.. Wheeler v.
Boise Cascade, 298 Or 452 (1985); Weller v. Union Carbide, 298 Or
452 (1984). Claimant bears this burden of proof whether her
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carpal tunnel syndrome was symptomatic or asymptomatic at the time
of employment. Wheeler, supra at 457-58.

Although we will generally defer to the treating
physician's opinion, in this case we find the well reasoned
opinions of hand specialists, Drs. Nathan and Button, more
persuasive. Somers v. SAIF, 77 Or App 259 (1986). Both of these
hand experts concluded that claimant's underlying carpal tunnel
pathology preexisted her employment with the insured. They also
opined that her limited work exposure with the insured was
insufficient to worsen her condition beyond, perhaps, making the
condition temporarily symptomatic.

In reaching our conclusion, we note that this case
involves a complex medical causation question as to whether
claimant's work exposure worsened her underlying carpal tunnel
condition or simply made it symptomatic. Faced with this complex
question, we defer to the opinions of hand experts, Drs. Nathan
and Button, as opposed to general practitioner, Pearson. See
Ellen L. Hamel, 40 Van Natta 1226 (1988); Kenneth L. Jessie, 40
Van Natta 1592 (1988). Accordingly, claimant failed to establish
compensability of her occupational disease claim by a
preponderance of the evidence.

ORDER

The Referee's order dated October 30, 1987, is
affirmed. A client-paid fee, not to exceed $510, is approved.

m—— — —— —— —

BARBARA J. MEHERIN, Claimant WCB 86-00160
Michael B. Dye, Claimant's Attorney April 7, 1989
Roberts, et al., Defense Attorneys Order on Remand

This case is before the Board on remand from the Court
of Appeals. Meherin v. Stayton Canning Co., 94 Or App 173

(1988). The issue on remand is the compensability of claimant's
scoliosis.

- FINDINGS OF FACT

Claimant injured her low back on July 21, 1985 in the
course of her employment as a cannery worker when she backed into
the end of a metal roller. She had never experienced low back
problems prior to this injury. She sought medical treatment at an
emergency room, was off work for several days and her condition
improved. She then attempted to return to work, her condition
deteriorated and she began treating with Dr. Boyer, a
chiropractor. Dr. Boyer diagnosed a thoracolumbar strain or

sprain and noted a mild sc011051s 1nvolv1ng the thoracic and
lumbar reglons

Claimant returned to her regular work on August 12, 1985
and experienced an exacerbation of low back symptoms about a month
later. She then left work and resumed treatment with Dr. Boyer.

On November 20, 1985, the self-insured employer's
adjusting agency issued a partial denial which stated that
claimant's ongoing symptoms were due to her scoliosis and not to
her industrial injury. The claim was closed by Determination
Order dated December 19, 1985 with no award of permanent partial
disability. 'On March 25, 1986, the adjusting agency issued a
second partial denial which was identical to the first one.
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Claimant requested a hearing on the Determination Order
and the employer's denials. Regarding the Determination Order,
claimant raised the issues of premature closure and extent of
disability. Regarding the denials, claimant asserted that they
were procedurally invalid under either Bauman v. SAIF, 295 Or 788
(1983) or Safstrom v. Reidel International, Inc., 65 Or App 728

(1983), rev den 297 Or 124 (1984) or, in the alternative, that
they were erroneous on the merits. Regarding the Determination
Order, claimant contended that it had prematurely closed her claim
or, in the alternative, that she was entitled to an award of
permanent partial disability. The Referee concluded that the
employer's November 1985 denial was invalid under Safstrom and
that both the November 1985 and March 1986 denials were invalid
under Bauman. In addition, he held that claimant's scoliosis was
compensable on the merits. The Referee also set aside the
Determination Order as premature and refused to rate the extent of
claimant's disability.

On review of the Referee's decision, the Board
affirmed. he Board, however, rejected the Referee's conclusion
that the emplover's denials were invalid under Bauman. Instead,
it concluded that both denials were invalid under Safstrom and, in
view of the fact that the Determination Order had been set aside
and that claimant's claim was still open, held that it was
improper at that time to rule on the question of the
compensability of claimant's scoliosis.

Claimant appealed the Board's decision, contending that
the Board should have addressed the question of the compensability
of the scoliosis. The employer agreed with this contention. 1In
view of the parties' agreement, the Court of Appeals remanded the
case to the Board for a decision on the compensability of
claimant's scoliosis. The court affirmed the Board's order in all
other respects. -

Scoliosis is lateral curvature of the spine. It can be
congenital, developmental or traumatic. Claimant's scoliosis
preexisted her July 1985 industrial injury and was not caused or
materially worsened by the injury. The scoliosis, however, dic
interact with the injury by exerting stresses on claimant's spine
which adversely affected her recovery from the injury.

FINDINGS OF ULTIMATE FACT

Claimant's July 1985 industrial injury continued to be a
material contributing cause of her disability and need for medical
services at the time of the hearing. The abnormal spinal stresses
associated with claimant's preexisting scoliosis slowed and
limited her recovery from the injury.

CONCLUSIONS OF LAW

: The Referee concluded that claimant's industrial injury
had worsened her underlying scoliosis or, in the alternative, that
it had caused the scoliosis to become symptomatic. Either way, he
concluded that the scoliosis was compensable. We reject the

Referee's first conclusion, but accept his second conclusion in
modified form. We conclude that the July 1985 industrial injury
continued to be a material contributing cause of claimant's
ongoing complaints at the time of the hearing, that these
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complaints. were adversely affected by the abnormal spinal stresses
produced by the scoliosis and that these adverse affects are
compensable. : ‘

A number of medical professionals offered opinions
regarding the relationship between claimant's ongoing low back
complaints, the industrial injury and the scoliosis. In November
1985, Dr. Spady, a consulting orthopedic surgeon, opined that
claimant's industrial injury had fully resolved and attributed her
ongoing complaints to unspecified non-organic causes.. He also
indicated that the scoliosis had preexisted the industrial
accident, had not been adversely affected by the accident and
played no role in claimant's ongoing complaints. In December
1985, Dr. Altrocchi, a consulting neurologist, opined that
claimant's ongoing complaints were due to the industrial injury
independent of the preexisting scoliosis. 'In February 1986,

Dr. Anderson, a consulting chiropractor, opined that claimant's
ongoing complaints were due to the industrial injury, but also

indicated that the preexisting scoliosis had complicated
claimant's recovery from the injury.

Dr. Boyer, the treating chiropractor, opined that
claimant's ongoing complaints were due to the industrial injury.
Regarding the scoliosis, he initially opined that it was caused by
the industrial injury. (Ex. 16). Later, after reviewing x-rays
taken in 1981 which confirmed that the scoliosis had preexisted
the industrial injury, he opined that the injury had worsened the
severity of the scoliosis. (Ex. 20A-1). This conclusion was
based upon a comparison of the 1981 x-rays with X-rays taken in
1985 a few days after the industrial injury. In a subsequent
deposition, Dr. Boyer also indicated that the injury had caused a
reversal in the direction of the scoliosis. (Ex. 21-38 to 39).

He dropped this assertion, however, after the employer's counsel
pointed out that the 1981 and 1985 x-rays had been taken from
opposite sides of claimant's body. (Ex. 21-61 to 62, 21-69 to
70). His final conclusion regarding the scoliosis was that it had
complicated claimant's recovery from the industrial injury, but

otherwise had little to do with her ongoing complaints.
(Ex. 21-69 to 70).

The Referee's conclusion that claimant's industrial
injury had worsened her underlying scoliosis was based upon
Dr. Boyer's early statements on the subject. As noted in the
previous paragraph, those statements were later effectively
withdrawn. There is no other evidence which would support the
Referee's conclusion. We conclude, therefore, that claimant has
failed to prove that her industrial injury caused or materially
worsened her underlying scoliosis.

The Referee's ‘alternative conclusion was that claimant's
industrial injury had rendered her scoliosis symptomatic. This
conclusion was based upon the statements by Drs. Anderson and
Boyer regarding the effect of the scoliosis on claimant's
symptoms. The Referee expressly rejected Dr. Spady's unexplained
opinion regarding non-organic causes for claimant's complaints and
Characterized Dr. Altrocchi's opinion as "neutral” on the
subject. We agree with the Referee, on this record, that the
evidence preponderates in favor of the conclusion that there was a
material causal relation between claimant's scoliosis and her
ongOing complaints. We conclude, however, that it is more
consistent with the opinions rendered in this case to say that
claimant's ongoing complaints are due to her July 1985 industrial
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injury and that the scoliosis slowed and limited claimant's
recovery from this injury rather than to say that the injury made
the scoliosis symptomatic. That is the gist of the opinions
rendered by Drs. Anderson and Boyer and such a reading of those
opinions allows for their harmonization with that of

Dr. Altrocchi. We too reject the unexplained opinion of Dr. Spady.

In view of the above discussion, claimant's scoliosis is
not compensable independent of the industrial injury. The adverse
effects of the scoliosis upon the industrial injury, however, are
compensable. Van Blokland v. Oregon Health Sciences University,
87 Or App 694, 698 (1987). We set aside the employer's partial
denials, therefore, to that extent.

Claimant's counsel is statutorily entitled to a
reasonable, carrier-paid attorney fee for services rendered
concerning the compensability issue. ORS 656.388(1). Such a fee
is defined as an "assessed fee." See OAR 438-15-005(2). However,
we cannot award an assessed fee unless claimant's attorney files a
statement of services. See OAR 438-15-010(5). Because no
statement of services has been received to date, an assessed fee
shall not be award. See OAR 438-15-010(5).

ORDER

The Referee's order dated August 22, 1986 is modified in
part. The employer's denials dated November 20, 1985 and
March 25, 1986 are set aside to the extent that they denied that
claimant's ongoing disability and need for medical services was
related to her July 1985 industrial injury and that any causal
relation existed between claimant's preexisting scoliosis and the
industrial injury. The claim is remanded to the employer for
processing in accordance with our opinion in this case.

MICHAEL L. MILNER, Claimant WCB 86-03204
Michael B. Dye, Claimant's Attorney April 7, 1989
Dennis Martin (SAIF), Defense Attorney Order on Reconsideration

It has-come to our attention that our order dated
March 27, 1989 was mislabeled Order of Abatement. To correct this
error, we issue this order, which adheres to and republishes our
March 27, 1989 order in its entirety, except for the inaccurate
labeling. The parties' rights of appeal shall continue to run
from the date of our March 27, 1989 order.

IT IS SO ORDERED.

S—

GABINO R. OROZCO, Claimant WCB 85-10736
Kenneth D. Peterson, Claimant's Attorney April 7, 1989
Schwabe, et al., Defense Attorneys Second Order Denyina Reauest

Claimant's counsel requests reconsideration of our
March 23, 1989 Order Denying Request for an assessed fee for
services rendered in this matter which culminated in our
February 3, 1989 Order on Remand. Asserting that our decision is
contrary to the jurisdictional principle enunciated in Greenslitt
v. City of Lake Oswego, 305 Or 530 (1988), claimant's counsel asks
that an assessed fee be awarded. :

The Supreme Court does not dispute the efficiency of
including attorney fee awards within orders concerning the merits
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of the case. Greenslitt, supra, at pages 534-35 & n. 3. _
Furthermore, the Court has concluded that if the merits of the
case are appealed, the attorney fee issue becomes part of the
appeal. Id. Yet, the determination of an attorney fee does not
directly affect a worker's right to, or the amount of,

?og%e?sation due. Farmers Ins. Group v. SAIF, 301 Or 612, 619
1986).

Consequently, the Supreme Court has suggested that the
attorney fee award need not accompany an order regarding the
merits of the case. Greenslitt, supra; Farmers Ins. Group,
supra. Moreover, the Court has indicated that once a Referee's or
Board's order on attorney fees becomes final, the appropriate
forum for review of attorney fees is the circuit court pursuant to
the unique provisions of ORS 656.388(2). Greenslitt, supra:;
Farmers Ins. Group, supra, at page 619.

Based on the aforementioned authorities, we have held
that, where neither the entitlement to, nor the amount of, an
attorney fee has been addressed by a prior order, we have
jurisdiction to consider an attorney fee reguest even though the
merits of the case has become final by operation of law. See Jane
E. Stanley, 40 Van Natta 831 (1988). Here, our February 3, 1989
Order on Remand stated that since no statement of services had
been submitted, no assessed fee would be approved. Thus, our
order expressly addressed the issue of claimant's counsel's
entitlement to an assessed fee.

Under such circumstances, consistent with the Stanley
holding, our authority to consider claimant's request for an
assessed fee is contingent upon our retaining jurisidiction over
the February 3, 1989 order. However, since the February 3, 1989
order has neither been appealed, abated, stayed nor republished,
it has become final by operation of law. ORS 656.295(8);
International Paper Co. v. Wright, 80 Or App 444, 447 (1986).

Accordingly, we lack jurisdiction to consider claimant's counsel's
reguest for an assessed fee.

As stated in our March 23, 1989 order, the statement of
services from claimant's counsel was received prior to expiration
of the 30-day appeal period. Under such circumstances, we make
every effort to promptly process such requests. See Betty J.
Eyler, 40 Van Natta 977 (1988). " Yet, in this instance, the 30-day
jurisdictional period to further consider our Order on Remand
passed before the statement of services reached the record.

In conclusion, we profoundly regret this unfortunate
situation. However, because the February 3, 1989 order addressed
the entitlement of claimant's counsel to an assessed fee and has

become final by operation of law, we lack Jjurisdiction to consider
the fee request.

Accordingly, as supplemented herein, we adhere to and
republish. our March 23, 1989 order in its entirety. The parties'
rights of appeal shall continue to run from the date of our
March 23, 1989 order.

IT IS SO ORDERED.

e —

|
|
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MARIE C. WALSH, Claimant WCB 86-17420
Francesconi & Associates, Claimant's Attorneys April 7, 1989
Schwabe, et al., Defense Attorneys Second Order on Reconsideration

The insurer has requested reconsideration of that
portion of our March 20, 1989 Order on Reconsideration that
awarded a reasonable assessed fee for claimant's counsel's
services on review in prevailing against the insurer's request for
review of a Referee's order setting aside its partial denial of
claimant's psychiatric condition. Asserting that our attorney fee
award is inconsistent with several recent decisions, the insurer
asks that the award be eliminated.

In our March 8, 1989 Order on Review, we declined to
award an attorney fee because claimant's counsel had not filed a
statement of services. On March 10, 1989, in response to our
order, claimant submitted a statement of services and sought an
attorney fee pursuant to ORS 656.382(2). Inasmuch as we retained
jurisdiction over the merits of the case, we proceeded to address

the request. On March 20, 1989, after review of the statements of
services and the retainer agreement, and considering the factors

set forth in OAR 438-15-010(6), we awarded a reasonable assessed
fee of $1,000. ,

The insurer contends that our March 20, 1989 order 1is
contrary to the principle enunciated in Jane E. Stanley, 40 Van
Natta 831 (1988), and several subsequent decisions. We disagree.

In Stanley, the insurer's counsel submitted a statement
of services seeking Board authorization of a client-paid fee some
three months after the issuance of an Order on Review. Since our
prior order neither addressed the issue of the insurer's counsel's
entitlement to, or the amount of, a client-paid fee, we concluded
that we had jurisdiction to consider the request for
authorization. However, because the request was untimely
submitted under OAR 438-15-027(1)(d) and since our order on the
merits had become final by operation of law, we declined to
authorize the request.

Here, as in Stanley, a statement of services was
untimely submitted under the aforementioned rule. Yet, unlike
Stanley, the statement was submitted and our reconsideration order
issued prior to the expiration of the 30-day statutory appeal
period while we still had jurisdiction over the merits of the
case. Since our order on the merits of the case had not become
final by operation of law, we retained Jjurisdiction to reconsider
our prior order. Such an approach is entirely consistent with the
reasoning expressed in Stanley and its progeny.

Accordingly, as supplemented herein, we adhere to and
republish our order of March 20, 1989, in its entirety. The
parties' rights of appeal shall continue to run from the date of
our March 20, 1989 order.

IT IS SO ORDERED.

TN T e —— ]
e p———— e At — ————rer!
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ROBERT A. WEBSTER, Claimant 'WCB 87-09949
Allen, et al., Claimant's Attorneys April 7, 1989
Garrett, et al., Defense Attorneys Order on Review

Reviewed. by Board Members Crider and Ferris.

The self-insured employer requests review of Referee
Brazeau's order that : (1) declined to leave the record open for
the introduction of a medical report submitted by the employer; and
(2) set aside its partial denial of claimant's current neck
condition. Should we find that the Referee's evidentiary ruling
was erroneous, the employer asks that this case be remanded to the
Referee for introduction of the report. The issues on review are
the Referee's evidentiary ruling, remand, and compensability.

The Board affirms and adopts the order of the Referee
with the following comments.

On review, the employer asserts that the matter should be
remanded on the grounds that the Referee erred in not leaving the
record open for an independent medical examination subsequently
submitted by the employer.

Claimant requested a hearing on June 26, 1987. Notice of
hearing was sent on October 6, 1987. The employer's attorney
arranged for a medical examination by Dr. Larson. As of the date
of hearing, the employer's attorney did not have the report and
requested that the record be left open to receive it. Claimant's
attorney objected, pointing out that the employer had almost five
months from the time of request for hearing to procure additional
medical reports. The Referee sustained this objection.

We do not find that the record has been "improperly,
incompletely or otherwise insufficiently developed."™ ORS 656.295;
Michael J. Bruno, 38 Van Natta 1019 (1986). Furthermore, the
Referee found that the report in issue could have been obtained
with dué diligence in time to comply with the rules of procedure
for submitting evidence. We agree. Inasmuch as we find that the
employer had ample time to obtain this report and since the record
is neither improperly, incompletely, nor insufficiently developed,
the motion to remand is denied.

Claimant's counsel is statutorily entitled to a
reasonable, insurer-paid attorney fee for services rendered on
Board review. ORS 656.302(2). Such a fee is defined as an
"assessed fee." See OAR 438-15-005(2). However, we cannot award
an assessed fee unless claimant's attorney files a statement of
services. See OAR 438-15-010(5). Because no statement of services
has been received to date, an assessed fee shall not be awarded.
See OAR 438-15-010(5).

ORDER

The Referee's order dated November 20, 1987, is
affirmed. A client-paid,fee, not to exceed $l,953,wis approved.

s— ———
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RANDALL S. WILLIAMS, Claimant WCB 87-09755 & 87-09756
Francesconi, et al., Claimant's Attorneys April 7, 1989

Kevin Mannix, Defense Attorney Order on Review
Roberts, et al., Defense Attorneys

Reviewed by Board Members Crider and Ferris.
Liberty Northwest Insurance (Liberty) requests review of
Referee Smith's order which assigned responsibility for claimant's low
back condition to it. We reverse. :
ISSUES

The sole issue is responsibility. Liberty contends that the
Referee erred in shifting responsibility from EBI to Liberty.

FINDINGS OF FACT

Claimant has had a series of low back injuries with various
employers. He injured his low back on September 1, 1982, while
working for EBI's insured. On September 17, 1985, responsibility
shifted from an earlier insurer to EBI by an Order on Review. That
order has become final.

Claimant continued to work as a carpenter. He sustained two
intervening injuries while working for insureds of SAIF. On August 7,
1986, EBI denied claimant's current treatment as well as
responsibility for an aggravation. SAIF, too, denied responsibility.
None of these denials was appealed.

On May 7, 1987, claimant saw Dr. Boyd complaining of
increased pain over the prior three weeks. Claimant related the
increased pain to an incident in the shower.

On May 18, 1987, claimant filed a claim against Liberty's
insured alleging that he had experienced a sharp pain in his back on
May 15, 1987 when he bent over to pick up a piece of lumber. When
claimant bent to pick up the piece of lumber he felt a pop and his
back "gave out."™ The incident caused an exacerbation of claimant's
prior injuries.

EBI denied responsibility for the May 15, 1987 incident on
June 8, 1987.

CONCLUSIONS

In successive injury cases such as this, in order to shift
responsibility from EBI to Liberty, Liberty's employment must have
contributed to a worsening of claimant's underlying condition. BHensel
Phelps v. Mirich, 81 Or App 290 (1986). However, where the evidence
is inconclusive, and the latter employment could have contributed to
the cause of the disability, the latter employer becomes responsible.
Champion International v. Castelleja, 91 Or App 556, 560 (1988).

The Referee found the medical evidence inconclusive and
consequently assigned responsibility to Liberty. We disagree.

Dr. Winslow stated on the "827" form immediately after the
May 1987 injury that it was an exacerbation or reinjury of the prior
injury. "He later stated that the incident appeared to be an
exacerbation of his previous injury rather than a new injury.
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Dr. Hazel indicated that claimant's prior fusion appeared to be
solid. He suggested only symptomatic treatment.

Although neither doctor used "magic words" to indicate that
there was no worsening of the underlying condition, we conclude that
that is the thrust of their opinions. Dr. Hazel found no change in -
the fusion and Dr. Winslow described only an "exacerbation." We
conclude that this evidence is sufficient to establish that the
incident at Liberty's insured did not independently contribute to a
worsening of claimant's underlying condition.

ORDER

The Referee's order dated October 2, 1987 is reversed.
Liberty Northwest's denial is reinstated and upheld. EBI's denial is
set aside and the claim is remanded to EBI for processing according to
law. A client-paid fee, not to exceed $2,074, is approved for
Liberty's counsel. A client-paid fee, not to exceed $720, is approved
for EBI's counsel.

p— — E——— E—

LINDA K. JONES, Claimant WCB 88-00565

Michael B. Dye, Claimant's Attorney April 11, 198
John Motley (SAIF), Defense Attorney _ Order on Review

Reviewed by Board Members Ferris and Crider}

Claimant requests review of Referee Higashi's order which
denied a request that an attorney's fee out of compensation be paid
in a lump sum. SAIF moves for dismissal of the request for review.

ISSUES

The first issue is whether the Referee had jurisdiction to
consider -claimant's attorney's request that the attorney's fee be
paid in a lump sum.

The seCond issue is whether the Referee abused his

discretion in declining to allow the attorney's fee to be paid in a
lump sum.

FINDINGS OF FACT

These findings of fact are based on the arguments presented
to the Referee and on Board review and on the pleadings contained in
the administrative file.

Referee Baker granted claimant an award for permanent total
disability on December 22, 1987. Referee Baker granted an attorney's
fee of $2,000 out of compensation. No party requested review of that
order, so it has become final as a matter of law.

On February 4, 1988, more than 30 days after Referee
Baker's order, claimant's attorney filed a motion for payment of his
attorney's fees in a lump sum. SAIF opposed the motion. Both
parties submitted additional argument. On March 14, 1988, Referee
Higashi denied the motion without explanation.

Claimant requested review of Referee Higashi's order. SAIF
then moved to dismiss the request for review arquing that Referee
Higashi lacked jurisdiction to even consider claimant's motion.
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CONCLUSIONS

OAR 438-15-085(1) provides:

"(1) If the claimant consents in the
attorney retainer agreement, the Referee or
the Board may order the payment of approved
attorney fees directly to the claimant's
attorney in a lump sum when the fee is to be
paid out (sic) an award of compensation for
permanent disability. The lump sum shall
not be due until the award of compensation
becomes final."

By using the word "the" before Referee, the rule appears to
contemplate that the Referee who awarded the permanent disability
will be the Referee who authorizes payment of a lump sum attorney's
fee. As a matter of policy, we conclude that if an attorney wishes a
lump sum attorney's fee out of compensation, the attorney should
request authorization for a lump sum payment from the Referee who
granted the award for permanent disability. Accordingly, claimant's
attorney should have requested authorization from Referee Baker while
the matter was still pending before him.

We do not voice an opinion whether there is ‘a
jurisdictional requirement that the request for a lump sum be made
while the original Referee retains Jjurisdiction over the merits of
the case. We merely hold that, as a matter of policy, we will
require that the request for a lump sum be made while the original
Referee retains jurisdiction over the merits of the case.

Even assuming that the motion was properly before Referee
Higashi, we conclude that he did not abuse his discretion in denylng
the request for a lump sum payment.
ORDER

The Referee's order of March 14, 1988 is affirmgd.

e e
e ettt et———————————————————— T —_ ittt

JOHNNY D. LANE, Claimant WCB 86-16962
Brothers, et al., Claimant's Attorneys April 11, 1989
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Johnson and Crider.

Claimant requests review of those portions of Referee
Nichols' order that: (1) upheld the insurer's denial of his
aggravation claim; and (2) declined to assess penalties and
attorney fees for the alleged unreasonable denial. We affirm.

ISSUES

(1) Whether the insurer's denial was an improper
"back -up" denial;

(2) Compensability of claimant's aggravation claim; and

(3) Penalties and attorney fees for unreasonable denial.
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FINDINGS OF FACT

We adopt the findings of fact made by the Referee and
set forth under the heading "Summary of Evidence" on pages one and
two of her Opinion and Order, inclusive. We also make the
following additional findings of fact.

Claimant was employed at injury as the manager of a
transmission rebuilding shop. The greater percentage of his time
was spent on administrative duties and customer contact. Near the
end of his employment, some of his time was spent doing mechanical
bench work. The transmissions were removed and replaced by other
employees.

. Claimant has a history of severe headaches. While
employed, both before and after his injury, he took unusually
large numbers of aspirin on a regular basis.

Claimant owned, raised and trained a number of horses.
On one occasion he came to work scraped and bruised from an
altercation with one of the horses. He continues to own and ride
horses. He rides about an hour and a half at a time. He
discussed the sale of one of his horses with a private '
investigator, and rode the horse for her to demonstrate its style.

Claimant received temporary disability payments, and his
medical bills were paid, from January 11, 1986 until the denial.
He has not worked since leaving the employer in early 1985 for
reasons unrelated to his compensable injury.

Claimant's current condition is not causally related to
his compensable injury.

CONCLUSIONS OF LAW AND OPINION

Claim acceptance or denial

~The insurer began paying time loss and claimant's
medical bills in January 1986. It did not formally accept or deny
the claim until October 1986, when it issued a written denial.
Claimant contends that the claim was constructively accepted and
that the subsequent denial is impermissible under Bauman v. SAIF,
295 Or 788 (1983). :

Bauman, and the line of cases following it, hold that an
insurer cannot "back up" and deny a previously accepted condition
more than 60 days after notice of the claim. After that time, the
insurer is bound by the terms and scope of its written acceptance.

However, the insurer is not responsible, under the rule
in Bauman, for conditions outside of its written acceptance. TIn
this case, no part of claimant's aggravation claim was formally
accepted in writing. Johnson v. Spectra Physics, 303 Or 49
(1987). Therefore, claimant's argument is inapplicable.

Claimant argues that -because the medical bills and time
loss were paid and because the insurer's internal memoranda
indicated that the claim was accepted, the claim should be deemed
"constructively" accepted. The law is not with claimant. It is
well established that the payment of time loss and/or medical
bills, without more, does not constitute acceptance of a claim.
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See ORS 656.262(9); Gregg v. SAIF, 81 Or App 395 (1986). It is
further established that, when an insurer is silent for more than
60 days, such silence shall be treated as a "de facto"™ denial.
ORS 656.262(10); Barr v. EBI Companies, 88 Or App 132 (1987).

The remedy for a "de facto" denial is not forced
acceptance of the claim. Rather, it is penalties and attorney
fees for unreasonable delay in processing. ORS 656.262(10);
Mischel v. Portland General Electric, 89 Or App 140 (1987). The
Referee granted that remedy, and we affirm it.

Compensability

In order to establish an aggravation, claimant must
prove "worsened conditions resulting from the original injury."
ORS 656.273(1). Claimant relies on the reports of his
chiropractors, primarily Dr. Gloar, to carry his burden of proving
the causal relationship between his current condition and his work
injury. We are not persuaded by these reports. Each of the
chiropractors was given a history which omitted claimant's
"run-in" with his horse, and his long-term history of severe
headaches. An incomplete medical history flaws a physician's
evaluation, and may render it unpersuasive. See, e.g. Moe v.
Ceiling Systems, 44 Or App 429 (1980).

Further, the Referee found that claimant was neither a
credible nor a reliable historian, based on his demeanor. We .
defer to that finding. Havice v. SAIF, 80 Or App 448 (1986). We
therefore conclude that claimant has not proven a causal
relationship between his current condition and his compensable
accident.

ORDER

The Referee's order dateq July 13, 1987 is affirmed.

MARIA R. PORRAS, Claimant WCB 84-11249
Olson Law Firm, Claimant's Attorney April 11, 1989
Schwabe, et al., Defense Attorneys Order on Remand

This matter is on remand from the Court of Appeals for
reconsideration under the standards in Armstrong v. Asten-Hill
Co., 90 Or App 200, 205 (1988). Porras v. Castle & Cooke, Inc.,

1 Or App 526 (1988). On remand, we issue the following order.

Claimant requests review of those portions of Referee
Nichols's order that: {1) declined to grant her permanent total
disability; (2) increased her unscheduled permanent partial
disability award from 50 percent (160 degrees), as awarded by
Determination Order, to 85 percent (272 degrees); (3) permitted
the self-insured employer to redesignate unilaterally permanent
partial disability benefits previously paid pursuant to the July,
1984, Determination Order as temporary total disability benefits
payable under a prior Referee's February, 1985, order, which set
aside the employer's 1983 partial denial of claimant's
cerebrovascular attack; and (4) declined to assess a penalty and
attorney fee for the employer's allegedly unreasonable claims
processing above. The employer cross-requests review of that
portion of the order that found claimant to be medically
stationary as of July 8, 1985.
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ISSUES
1. Permanent total disability.

2.  Unilateral redesignation of previously paid
permanent partial disability benefits as temporary total
disability benefits.

3. Penalty and attorney fee for allegedly unreasonable
claim processing.

4, Medically stationary date.

We reverse on the issues of permanent total disability,
unilateral redesignation of benefits and penalty and attorney fee,
and modify the medically stationary date.

FINDINGS OF FACT

Claimant, a Spanish-speaking mushroom picker,
compensably injured her low back and left wrist in June, 1982.
The diagnoses were lumbosacral sprain and left wrist sprain. The
claim was accepted for a disabling injury. °

Claimant has had previous injuries dating back to 1979.
In that year, she compensably injured her upper back and right
shoulder. A claim for that injury was accepted and closed by
Determination Order in June, 1980, with no permanent disability
award. 'In February, 1981, claimant filed another claim for a
cervical strain, but it was denied. No hearing was requested on
the denial. <Claimant continued to work through the date of this
injury.

After this injury, claimant returned to work in late
August, 1982. She missed a week of work the following month due
to a flareup caused by excessive bending. In October, 1982, she
was taken off work with complaints of pain in the left leg, as
well as the low back. A lumbar disc protrusion was suspected, but
a myelogram could not be performed due to claimant's pregnancy.

Further chiropractic treatment was denied; and the claim
was closed by Determination Order on January 21, 1983, with an
award of temporary total disability (TTD) benefits only.

After claimant gave birth to her child, a CT scan and
myelogram were performed in June, 1983. Both tests were negative
for disc involvement. While in the hospital recovering from the
myelogram, claimant suffered a cerebrovascular accident (CVA) on
June 24, 1983, with bleeding into the right hemisphere of the
brain. She experienced generalized seizures and was paralyzed on
the left side of her body. On July 1, 1983, a craniotomy was
performed to evacuate the blood clot. She subsequently improved,
though her left side remained weak.

The employer issued a partial denial of the
compensability of the CVA on July 22, 1983. Claimant continued to
have clonic (spasmodic) seizures affecting her left side. She was
prescribed anticonvulsant medication to control the seizures. She
also experienced pain in the neck, low back, left arm and leg, as
well as numbness and weakness in the left arm and leg. For her
cerebral and back conditions, claimant treated with Dr. Mahoney,
an internist, Dr. Stoody, a neurologist, and Dr. Buza, a
neurosurgeon. -784-




Vocational assistance was begun in July, 1984, with
objectives of returning claimant to work for the
employer-at-injury and helping her to become conversant in
English. A second Determination Order was issued on July 23,
1984, awarding additional TTD benefits and 45 percent unscheduled
permanent partial disability (PPD). The employer began paying the
PPD award in monthly instalments.

In August, 1984, Dr. Buza released claimant for tutoring
in English and math. Although he regarded claimant to be
unemployable, Buza felt that tutoring would improve her
self-image. Claimant objected to tutoring, stating that she was
being pushed too hard to return to work. Vocational assistance
was terminated in early November, 1984, after Buza wrote that new
seizure activity precluded claimant's participation in any light
work or tutoring. The vocational consultant, Mr. Hernandez, had
not secured a tutor prior to termination of services.

In December, 1984, Dr. Buza expressed difficulty
relating claimant's seizure complaints to her physical condition.
He questioned whether her symptoms were secondary to actual
organic disease and recommended a psychiatric evaluation for
emotional and functional overlay. He did not believe, however,
that her complaints were of a conscious type. !

By Opinion and Order of February 25, 1985, a prior
Referee set aside the employer's partial denial of the CVA claim,
and remanded the claim for acceptance and processing. The
employer neither challenged the July 23, 1984, Determination Order
as premature nor requested authorization for an offset of previous
payments of PPD awarded by that order.

Subsequently, the employer unilaterally redesignated
monthly instalments of PPD, previously paid pursuant to the
Determination Order of July 23, 1984, as TTD instalments payable
under the Opinion and Order. The employer's claims examiner
reasoned that, because the cerebral condition was not yet
medically stationary, the Referee's remand of the claim for
acceptance effectively set aside the July, 1984, Determination
Order as premature. ©On May 17, 1985, the employer filed Form 1502
with the Department, indicating that TTD benefits had been paid
for the period extending through May 17, 1985. That same day, the
employer issued claimant a check for $948.73, representing the
difference between TTD benefits owed since the 1984 Determination
Order and PPD benefits paid. TTD payments were continued
thereafter. '

In late May, 1985, claimant was hospitalized for
increasing seizure activity. Dr. Mahoney observed one seizure,
which involved the sudden onset of agitation and an exclamatory
outcry; however, it was not accompanied by any c¢lonic activity. A
change in anticonvulsant medication yielded improvement. Shortly
thereafter, Mahoney instructed claimant not to return to work. He
prescribed a quad cane and recommended home care assistance,
including child care for her three young children.

Vocational assistance was resumed in June, 1985.
Serv1ces were delayed initially by claimant's hospitalization. On
July 8, 1985, Dr. Mahoney wrote that claimant was medically
stationary and that recurrent seizures were minor and not
significantly disabling. Nevirtheless, development of a
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return-to-work plan was delayed for almost two months pending
receipt of a physical capacities evaluation from Dr. Mahoney. The
evaluation was received in late September, 1985; it indicated that
claimant was. released for light work. However, claimant refused
to participate in vocational assistance, claiming that she had not
been declared medically stationary nor released for light work.
Her vocational consultant then requested clarification from
Mahoney. In December, 1985, the consultant finally received an
October 22 report from Mahoney that increased seizure activity,

chronic low back pain and left -sided weakness precluded gainful
employment.

In September, 1985, claimant saw Dr. Parvaresh, a
psychiatrist, for an independent medical examination (IME).
During the IME, claimant had a seizure which resolved quickly with
medication. Parvaresh was advised that a seizure is "liable to
happen" whenever claimant feels any kind of emotional pressure.
Parvaresh diagnosed mild organic mental disorder and reported a
history of functional overlay which he attributed to claimant's
"basic personality make-up." He indicated that no psychiatric
treatment is necessary.

That same day, claimant also saw Dr. Zivin, a
neurologist, for an IME. During that IME, claimant had two
seizures which occurred in rapid succession and lasted for
approximately two minutes. She indicated that the seizures were
beginning, grabbed her left wrist, tipped her head back, closed
her eyes and said "oy oy oy." There was no clonic activity during
the seizures, and she could speak and move her fingers. She
complained of pain throughout the left arm. Zivin checked her
reflexes, pupillary responses and respiration; all were normal.
After the seizures, claimant was able to walk without apparent
difficulty. Zivin labelled the witnessed seizures
"pseudo-seizures" with the psychological underpinning of
maintaining dependency behavior, which is fostered and amplified
by her family and attendants. Nonetheless, Zivin apparently
believed that some of claimant's seizures were true focal motor
seizures, though he could not quantify their proportion relative
to the so-called "pseudo-seizures." Aside from his diagnosis of
seizure disorder, Zivin also diagnosed conversion syndrome,
consisting of psychological factors -- manipulation, histrionics
and conversion hysteria -- that markedly interfere with claimant's
function. BHe indicated that these factors are fostered and
amplified by the responses of her family and support system to her
demands.

A third Determination Order was issued on November 19,
1985, awarding additional TTD benefits for the period extending
through September 11, 1985, and an additional 5 percent
unscheduled PPD, for a total unscheduled PPD award of 50 percent.

In December, 1985, Dr.*Stoody reported recurrent
episodes of seizure activity despite attempts to control it with
medication. He concluded that many of these episodes are
"pseudo-seizures" and that a portion of her symptomatology (e.g.,
motor deficits and walking gait disorder) is functional and
secondary to-~conversion reaction. Stoody later declared his total
agreement with Zivin's IME report. Drs. Mahoney and Buza also
concurred- with Zivin's report.

In January, 1986, claimant saw Dr. Wight for a
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psychiatric consultation. During the visit, claimant had a "small
seizure,” during which she slid from her chair to the floor. Her
eyes remained open and, when told that she would be okay, she
responded almost immediately. Wight diagnosed conversion hysteria
and adjustment disorder with moderate depression.

Claimant is 31 years of age and has had no formal
education. She speaks no English and can neither read nor write
Spanish. She had not worked prior to obtaining the mushroom plant
job in 1977. Aside from mushroom picking, claimant worked one
year cleaning mushroom beds. Her duties at the plant involved
repetitive bending, standing, reaching and 1ifting. She last
worked at the mushroom plant in 1982.

Currently, she has left-sided pain and weakness. She
uses a cane for support and wears support stocking for left 1leg
swelling. She cannot 1lift with the left arm. Her chronic low
back pain is aggravated by standing, bending and prolonged
sitting. Left-sided weakness precludes prolonged walking or
standing. She currently has up to three seizures per day, each
lasting approximately 45 to 90 seconds. She occasionally has a
day without seizures. She does very little on a daily basis. If
she feels well, she performs domestic tasks, including home and
child care. Otherwise, she remains in bed. She receives domestic
assistance from her cousin.

At hearing, claimant had a seizure while testifying.
Her husband took her to the emergency room. The attending
physician did not observe any seizures. He noted that claimant

was stressed emotionally and diagnosed recurrent seizures possibly
due to hysteria.

FINDINGS OF ULTIMATE FACT

Claimant's compensable injury and CVA materially
contributed to the onset of her current seizures and the
underlying psychological disorder. ,The combination of her medical
conditions, including the psychological condition, and nonmedical
factors renders claimant unable to perform any work at a gainful
and suitable occupation. Reasonable efforts by claimant to seek
work would have been futile.

Claimant became medically stationary on June 4, 1985.

CONCLUSIONS OF LAW AND OPINION

Permanent Total Disability

The Referee concluded that claimant is not permanently
and totally disabled and, instead, increased her unscheduled
permanent partial disability .award. In so concluding, the Referee
declined to consider the disabling effects of claimant's current
seizures. We disagree with the Referee's exclusion of the
seizures and conclude that claimant is entitled to a permanent
total disability award.

1. Compensability of Current Seizures

The threshold issue is whether claimant's current
seizures may be considered in rating permanent disability. That
issue turns on the question of whether the on-the-job injury or
its compensable sequela, i.e., the CVA, was a material
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contributing cause of those selzures. See Destael v. Nicolai Co.,
80 Or App 596, 600 (1986)

It is undisputed that claimant had an organic seizure
disorder that was a compensable consequence of the CVA, It is
further undisputed, however, that the disorder is now controlled
by anticonvulsant medication and that many, if not all, of the
current seizures are so-called "pseudo-seizures"™ with no organic
cause. Nevertheless, we are persuaded that the seizures, whether
organic or not, are a compensable consequence of the industrial
injury and its sequela.

The Referee relied on the IME reports in finding that
the pseudo-seizures are consciously controlled by claimant. The
Referee went on to exclude the seizures from consideration in
rating permanent disability.  She did so without addressing the
dispositive question of whether the seizures are causally related
to the compensable injury and sequela. We can only infer that the
Referee found the seizures to be voluntary, i.e., claimant is
malingering. We disagree with that implicit finding.

For the purpose of clarity, our discussion is divided
into two parts: (1) the diagnosis of the seizures; and (2) their
relationship to the compensable injury and its sequela. The
medical evidence regarding diagnosis is divided. All but one of
the physicians agreed that claimant suffers from a conversion-type
disorder in which emotional/mental stress is converted into
seizure symptoms lacking an organic cause. The lone dissenter is
Dr. Parvaresh, the IME psychiatrist. Parvaresh ruled out
conversion disorder as a diagnosis, explaining that claimant's
total, emotional preoccupation with her seizures is inconsistent
with the total indifference to loss of function typically
exhibited by persons with the disorder. Parvaresh concluded,
instead, that claimant consciously .controls her seizures to
manipulate her environment and to maintain her disability.

Dr. Zivin, the IME neurologist, also concluded that claimant uses
the seizures to manipulate her environment and to retain the
posture of total disability and dependence. However, he added
that claimant isvnot.completely conscious of her behavior. He
explained that claimant's behavior has both conscious/voluntary
and subconSC1ous/1nvoluntary elements and that they are
inseparable.

After reviewing the previous evidence, we are not
persuaded that the seizures are attributable to a conversion
disorder. Parvaresh's rationale for ruling out that diagnosis was
well-reasoned, based on personal observation, and unrebutted by
other medical evidence. We are persuaded, nonetheless, that the
seizures are attributable to a genuine, psychological disorder.
There is nearly unanimous agreement that the seizures are not
voluntary. Dr. Mahoney the treating internist since June, 1983,
and Dr. Stoody, the treating neurologist since April, 1984, both
opined that claimant is not malingering. Dr. Buza, the treating
neurosurgeon since 1983, opined that claimant's disability is real
regardless of whether it is a combination of neurological and
psychological impairments. Dr. Wight, the consulting
neuropsychiatrist, also saw no malingering. Even Dr. Zivin agreed
that claimant has a psychological disturbance and is not -
malingering. 1

~Dr. Parvaresh never offered an’opinion on whether
claimant voluntarily controls her seizures. He merely opined that
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claimant had "conscious control" of the seizures. Although
"conscious control® suggests voluntary control, we decline to draw
that inference here for two reasons. First, it is not at all
clear from his reports whether Parvaresh believed that claimant is
completely conscious of her behavior or whether he believed, like
Zivin, that there is a subconscious element involved as well. If
he believed the latter, that belief would tend to support a
finding that the seizures are not voluntary. Second, we do not
know what Parvaresh means by "conscious control;" it is not
explained in his reports. Absent that explanation, we cannot
assess the relevance of that opinion to a determination of whether
the seizures are voluntarily controlled.

We find that claimant's current seizures are
manifestations of a genuine psychological disorder and are not
voluntarily controlled. In so finding, we are persuaded by
Dr. Zivin's opinion which is thorough, well-reasoned, see Somers
v. SAIF, 77 Or App 259, 263 (1986), and based on personal
observation of multiple seizures. Moreover, our finding is
supported by the opinions of claimant's treating physicians, see
Weiland v. SAIF, 64 Or App 810, 814 (1983), as well as Dr. Wight,
the consulting neuropsychiatrist.

We now consider whether the psychological disorder above
is compensably related to the industrial injury and its sequela.
Drs. Mahoney and Wight related the disorder to the injury and
CVA., Wight described the disorder as a "logical consequence” of
the profound neurological impairment which followed the 1983
myelogram and resulting CVA,

Drs. Parvaresh and Zivin, on the other hand, disagreed.
Parvaresh apparently related the seizures to claimant's "basic
personality make-up," while Zivin related the seizures and the
underlying psychological condition to various, preexisting factors
in claimant's background, such as her language barrier, lack of
formal education, and the relatively unsophisticated types of
personal interaction and response present within her family and
support system.

We find that the seizures and the underlying
psychological disorder were materially caused by the industrial
injury and CVA, 1In so finding, we are most persuaded by the
opinions of Drs. Mahoney and Wight for the following reasons.
First, as treating physician since June, 1983, Mahoney examined
claimant on numerous occasions over a lengthy period of time,
whereas Parvaresh and Zivin each examined claimant once.
Consequently, Mahoney had the best opportunity to observe current
"pseudo-seizure" symptoms and to evaluate their relationship to
post-CVA organic seizures. Second, the record shows that the
current seizures began only after the CVA, which tends to suggest
a material relationship between the CVA .and the seizures.

Given the previous findings, we conclude that the
current seizures and the underlying psychological condition,
including other subjective physical complaints attributed to that
condition, should be considered in rating claimant's permanent
disability.

2. Entitlement to Permanent Total Disability

To prove her entitlement to permanent total disability
(PTD), claimant must establish that she is unable to perform any
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work at a gainful and suitable occupation. ORS 656.206(1)(a);
Harris v. SAIF, 292 Or 683, 695 (1982). Claimant does not contend
that she is medically incapacitated. 1Indeed, claimant has
virtually conceded that she is not PTD on a medical basis alone.
Rather, she asserts entitlement to PTD under the so-called
"odd-lot" doctrine. Under that doctrine, an injured worker,
capable of performing work of some kind, may still be permanently
and totally disabled due to a combination of her physical
condition and certain nonmedical factors, such as age, education,
work experience, adaptability to nonphysical labor, mental
capacity and emotional conditions. Clark v. Boise Cascade Corp.,
72 Or App 397, 399 (1985). Because the injured worker has some
capacity for employment, she is statutorily required to make
reasonable efforts to find work, although she need not engage in
job seeking activities that would be futile. ORS 656.206(3);

Welch v. Bannister Pipeline, 70 Or App 699, 701 (1984), rev den
298 Or 470 (1985).

Given claimant's reliance on the odd-lot doctrine, we
find that she is medically capable of performing work of some
kind. Zivin opined that, when the seizures and psychological
condition are excluded from consideration, claimant can perform
light to medium work. We previously found both conditions to be
compensable consequences of the industrial injury. Hence, Zivin's
opinion is discounted accordingly. We find, instead, that
claimant is capable of sedentary to light work.

We now must determine whether claimant made reasonable
efforts to seek work. Vocational assistance was available to
claimant from July through November, 1984, and from June through
December, 1985. During those months, Hernandez, the vocational
consultant, sought to develop an English tutoring program for
claimant in an effort to overcome what he regarded as the primary
obstacle to reemployment. However, in 1984 Hernandez could not
secure a tutor prior to discontinuation of vocational services for

medical reasons. When services were resumed in 1985, claimant was
reluctant to participate in tutoring and insisted that she was
unable to work. Mahoney later agreed and issued a report to that
effect in October, 1985. Therefore, although Hernandez
persuasively testified that claimant could have been functional in
the English language if she had participated in tutoring during
the months that she was released to do so, we cannot conclude that
her non-participation was unreasonable.

We further find that English language training would
have been insufficient to enable claimant to hold gainful
employment. Efforts to seek work were futile. In his vocational
summary report, Hernandez listed six light-duty vocations that he
felt claimant could perform with functional English proficiency.
Yet, he later testified that, if current seizures were also
considered, those vocations would not be appropriate because they
require physical mobility. Moreover, the summary report indicates
that the vocations would possibly require some skill building,
presumably because claimant's entire work experience is limited to
unskilled manual labor at the mushroom plant. Hernandez further
testified that, even with her current seizures, claimant can
perform sitting-type Jjobs like light nursery work or produce
packing. We disagree. Dr. Mahoney testified that prolonged
sitting aggravates claimant's chronic low back pain.

Additionally, claimant testified that she cannot 1ift with her
left arm due to left-sided weakness resulting from the CVA. Those
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physical limitations preclude the prolonged sitting and extensive
use of both arms that presumably would be required in the
suggested sitting-type vocations. Mahoney added that claimant has
limitations on standing, bending and walking due to back pain,
left-sided weakness and left leg swelling. Vocational factors
further exclude claimant from much of the labor market. She has
no education, is functionally illiterate in her native Spanish
language, and has no transferable skills.

We find that claimant's physical limitations, combined
with the nonmedical factors cited above, make efforts to seek work
futile. See SAIF v. Simpson, 88 Or App 638, 641 (1987). The
combination of medical and nonmedical factors renders claimant
unable to perform any work in a gainful and suitable occupation.
She is entitled to an award of PTD.

3. Effective Date of PTD Award

An award of PTD under the odd-lot doctrine is effective
as of the earliest date that all relevant medical, vocational and
social elements exist to support the award. Adams v. Edwards
Heavy Equipment, Inc., 90 Or App 365, 370-371 (1988): Morris v.
Denny's, 50 Or 2pp 533, mod 53 Or App 863, 867 (1981). On the
first day of hearing, Dr. Mahoney testified to claimant's physical
limitations. That testimony is essential to our finding that
further efforts by claimant to seek work would have been futile.
Because that finding is necessary to establish claimant's
entitlement to PTD under the odd-lot doctrine, we conclude that
her PTD award is effective as of January 14, 1986, the first day
of hearing.

Redesignation of Permanent Partial Disability Benefits as
Temporary Total Disability Benefits

The dispositive issue here is whether an employer which
is ordered to pay TTD compensation dfter its partial denial of a
condition has been set aside may unilaterally offset PPD
compensation which it previously paid during the period of time
for which TTD payments were ordered.

Claimant suffered the CVA in June, 1983. The employer
denied the compensability of that accident, and claimant requested
a hearing on that partial denial. The hearing was held before a
prior Referee. Before the Referee issued his order, the original
injury claim was closed by Determination Order in July, 1984, with
a 45 percent unscheduled PPD award. The employer began paying the
award in monthly instalments. In February, 1985, the prior
Referee issued his order setting aside the CVA denial and
remanding the claim for acceptance and payment of benefits. The
employer subsequently reopened the injury claim for acceptance of
the CVA and redesignated previously-paid PPD benefits as TTD
benefits payable through May 17, 1985. A check was issued for the
balance of TTD benefits due through May 17, 1985, after
redesignation. Thereafter, TTD benefits have been paid in full
monthly instalments.

Cldimant now asserts entitlement to the full amount of
TTD benefits, with no offset for previously-paid PPD benefits.
The Referee disagreed, reasoning that the setting aside of the CVA
denial effectively voided the July, 1984, Determination Order. We
disagree with that decision.
-791-




. The employer relies on the testimony of Mr. Forbes,
Assistant Administrator of the Evaluation Division, that its
processing of this claim was correct. However, Forbes expressly
based his opinion on the assumption that the prior Referee's
Opinion and Order set aside the July, 1984, Determination Order,
either directly or by operation of law. That assumption is
incorrect. The prior Referee did not set aside the July, 1984,
Determination ‘Order. Indeed, the issue of premature claim closure
was never raised by the parties either during the hearing or, by
motion for reconsideration, after issuance of his Opinion and

Order. Moreover, there is no authority for the proposition that a
Determination Order, which issued after a partial denial of a
condition, is automatically set aside by a subsequent Opinion and
Order overturning the denial.

Even assuming, arguendo, that the July, 1984,
Determination Order had been set aside by operation of law (and a