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WILLIAM B. WOODRUFF, Claimant WCB 86-16153 
Pozzi, Wilson, e t a l . , Claimant's Attorneys November 29, 1988 
M i t c h e l l , Lang & Smith, Defense Attorneys Order on Review 

Reviewed by B o a r d Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Podnar's o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f h i s m e d i c a l s e r v i c e s 
c l a i m f o r a l o w back c o n d i t i o n . On r e v i e w , c l a i m a n t c o n t e n d s t h a t h i s 
c u r r e n t need f o r t r e a t m e n t i s c o m p e n s a b l e . We a g r e e and r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l o w back i n August 1984. 
The d i a g n o s i s was an a c u t e e x a c e r b a t i o n o f a c h r o n i c l u m b a r s t r a i n . 
C l a i m a n t m i s s e d a week o f work and began t r e a t i n g c o n s e r v a t i v e l y w i t h 
Dr. M c C a f f r e y , a c h i r o p r a c t o r ' . 

I n A u g u s t 1985, Dr. M c C a f f r e y d e c l a r e d t h a t c l a i m a n t ' s low 
back had s t a b i l i z e d and r e t u r n e d t o p r e - i n j u r y s t a t u s . The c l a i m was 
c l o s e d by D e t e r m i n a t i o n O r d e r on O c t o b e r 2, 1985, wi*-h no permanent-
d i s a b i l i t y a w a r d . 

I n A p r i l 1986, c l a i m a n t saw Dr. M c C a f f r e y w i t h c o m p l a i n t s o f 
lo w back p a i n . M c C a f f r e y t r e a t e d him f o r e x a c e r b a t i o n s o f h i s c h r o n i c 
l u m b a r s p r a i n / s t r a i n u n t i l - O c t o b e r 1986. At t h a t t i m e , c l a i m a n t 
c hanged h i s c a r e t o Dr. Simpson, a c h i r o p r a c t o r . Simpson d i a g n o s e d 
c h r o n i c l o w back syndrome, l u m b o s a c r a l c o m p r e s s i o n s t r a i n and l e f t 
r a d i c u l i t i s , and t o o k c l a i m a n t o f f work f o r two weeks. 

On O c t o b e r 23, 1986, t h e e m p l o y e r i s s u e d i t s d e n i a l , w h e r e i n 
i t d e n i e d payment o f p o s t - A u g u s t 25, 1986 c h i r o p r a c t i c t r e a t m e n t s 
b i l l e d f o r c l a i m a n t ' s " c u r r e n t c o n d i t i o n . " The d e n i a l was based on 
t h e e m p l o y e r ' s o p i n i o n t h a t c l a i m a n t ' s l o w back p r o b l e m s were t h e 
r e s u l t o f a w e i g h t l i f t i n g i n j u r y , r a t h e r t h a n t h e i n d u s t r i a l i n j u r y . 

We f i n d t h a t t h e 1984 i n d u s t r i a l i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e c l a i m e n t ' s need f o r m e d i c a l t r e a t m e n t a t t h e 
t i m e o f t h e d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e u p h e l d t h e d e n i a l , c i t i n g t h e l a c k o f e v i d e n c e 
t h a t t h e 1984 i n d u s t r i a l i n j u r y was a f a c t o r i n c l a i m a n t ' s c u r r e n t 
need f o r t r e a t m e n t . We d i s a g r e e w i t h t h e R e f e r e e ' s d e c i s i o n a n d , 
i n s t e a d , f i n d t h e c u r r e n t t r e a t m e n t c o m p e n s a b l e . 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must p r o v e by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t t h e i n d u s t r i a l i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o h i s need f o r m e d i c a l s e r v i c e s . H u t c h e s o n v. 
W e y e r h a e u s e r , 288 Or 5 1 , 57 ( 1 9 7 9 ) ; M i l b u r n v. Weyerhaeuser Company, 
88 Or. App 375, 378 ( 1 9 8 7 ) . 

B o t h t r e a t i n g p h y s i c i a n s , D r s . M c C a f f r e y and Simpson, o p i n e d 
t h a t c l a i m a n t ' s p r e s e n t , l o w back c o n d i t i o n was p a r t i a l l y t h e r e s u l t 
o f t h e 1984 i n d u s t r i a l i n j u r y . O n l y Dr. G a t t e r m a n , a c h i r o p r a c t i c 
c o n s u l t a n t who p e r f o r m e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n i n 
September 1986, f o u n d t h a t t h e i n d u s t r i a l i n j u r y had r e s o l v e d and t h a t 
t h e r e was no need f o r f u r t h e r t r e a t m e n t . We t e n d t o g i v e g r e a t e r 
w e i g h t t o t h e c o n c l u s i o n s o f t r e a t i n g p h y s i c i a n s , a b s e n t p e r s u a s i v e 
r e a s o n s n o t t o do so. W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 
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The e m p l o y e r c o n t e n d s t h a t t h e p e r s u a s i v e n e s s o f 
Dr. M c C a f f r e y ' s o p i n i o n s h o u l d be d i s c o u n t e d b ecause o f a l l e g e d , 
u n e x p l a i n e d i n c o n s i s t e n c i e s b etween h i s A u g u s t 1985 and November 1986 
r e p o r t s . We d i s a g r e e . ' I n A u g u s t 1985, Dr. M c C a f f r e y w r o t e t h a t 
c l a i m a n t ' s l o w back had s t a b i l i z e d and r e t u r n e d t o p r e - i n j u r y s t a t u s 
and t h a t c u r r e n t t r e a t m e n t s were d i r e c t e d t o a w e i g h t l i f t i n g i n j u r y . 
I n November 1986, Dr. M c C a f f r e y w r o t e t h a t c l a i m a n t ' s need f o r 
p a l l i a t i v e c a r e was p a r t i a l l y t h e r e s u l t o f t h e i n d u s t r i a l i n j u r y . 
These r e p o r t s a r e n o t i n c o n s i s t e n t . A l t h o u g h t h e c o m p e n s a b l e l o w back 
c o n d i t i o n was s t a b l e and a s y m p t o m a t i c i n A u g u s t 1985,  i t had n o t y e t 
r e s o l v e d . Four months l a t e r , i n December 1985, Dr. M c C a f f r e y n o t e d 
d e c r e a s e d l u m b o s a c r a l d i s c s paces w h i c h were r e l a t e d t o h i s work 
i n j u r i e s . By A u g u s t 1986, c l a i m a n t was e x p e r i e n c i n g e x a c e r b a t i o n s o f 
h i s 1984 i n d u s t r i a l i n j u r y . Dr. M c C a f f r e y e x p l a i n e d t h a t  i t was n o t 
uncommon, i n c a s e s o f s o f t t i s s u e i n j u r y , f o r p a t i e n t s t o e x p e r i e n c e 
e x a c e r b a t i o n s and r e m i s s i o n s o f t h e i r symptoms. 

We f i n d no r e a s o n t o d i s c o u n t t h e p e r s u a s i v e n e s s o f 
Dr. M c C a f f r e y ' s o p i n i o n . A c c o r d i n g l y , based on t h e t r e a t i n g 
p h y s i c i a n s ' o p i n i o n s , we c o n c l u d e t h a t t h e 1984 i n d u s t r i a l i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g c a use o f c l a i m a n t ' s c u r r e n t need f o r l o w back 
t r e a t m e n t . The d e n i e d c h i r o p r a c t i c s e r v i c e s a r e t h e r e f o r e c o m p e n s a b l e . 
A t t o r n e y Fee 

Because c l a i m a n t has p r e v a i l e d o v e r t h e e m p l o y e r ' s d e n i a l o f 
h i s c l a i m f o r c o m p e n s a t i o n , c l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d 
t o a r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e . See ORS 6 5 6 . 3 8 6 ( 1 ) . Such 
a f e e i s d e f i n e d as an " a s s e s s e d f e e . " . OAR 438-15-005 ( 2 ) . However, 
we c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a 
s t a t e m e n t o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . H e r e , c l a i m a n t ' s 
c o u n s e l s u b m i t t e d a s t a t e m e n t o f s e r v i c e s w h i c h r e p o r t e d o n l y s e r v i c e s 
r e n d e r e d on B o a r d r e v i e w . A c c o r d i n g l y , an a s s e s s e d f e e f o r o n l y 
s e r v i c e s r e n d e r e d on B o a r d r e v i e w s h a l l be a p p r o v e d . A f t e r r e v i e w i n g 
t h e s t a t e m e n t o f s e r v i c e s and a t t o r n e y r e t a i n e r a g r e e m e n t s u b m i t t e d by 
c l a i m a n t ' s c o u n s e l and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we award a r e a s o n a b l e f e e i n t h e amount o f $500. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 16, 1987 i s r e v e r s e d . The 
s e l f - i n s u r e d e m p l o y e r ' s d e n i a l , d a t e d O c t o b e r 23, 1986, i s s e t a s i d e 
and t h e c l a i m i s remanded t o t h e e m p l o y e r ' s a d j u s t e r f o r p r o c e s s i n g 
a c c o r d i n g t o l a w . For s e r v i c e s r e n d e r e d on B o a r d r e v i e w , c l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $500, t o be p a i d by t h e 
s e l f - i n s u r e d e m p l o y e r . 

SUZANNA D. BRAYERT0N, Claimant WCB 86-11305 
Francesconi & Cash, Claimant's Attorneys November 30, 1988 
Ray Smitke (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e P o d n a r ' s 
o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h e r a g g r a v a t i o n 
c l a i m f o r a neck and back c o n d i t i o n . I f t h e B o a r d a f f i r m s t h e 
R e f e r e e ' s r u l i n g on t h e a g g r a v a t i o n i s s u e , c l a i m a n t a l s o r e q u e s t s 
r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n O r d e r c l o s i n g c l a i m a n t ' s o r i g i n a l i n j u r y c l a i m w i t h no 
award o f p e r m a n e n t p a r t i a l d i s a b i l i t y . 

On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and, a l t e r n a t i v e l y , 
e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

C l a i m a n t , 21 y e a r s o f age a t t h e t i m e o f h e a r i n g , s u s t a i n e d 
a c e r v i c a l and lumbar s t r a i n as a r e s u l t o f two s e p a r a t e c o m p e n s a b l e 
i n j u r i e s i n September 1984. At t h a t t i m e , c l a i m a n t was w o r k i n g as an 
a i d e i n a n u r s i n g home o p e r a t e d by SAIF's i n s u r e d . Her s t r a i n s were 
s u p e r i m p o s e d on a c o n g e n i t a l d e f e c t i n t h e l u m b a r s p i n e w h i c h had been 
a s y m p t o m a t i c p r i o r t o her c ompensable i n j u r i e s . 

C l a i m a n t r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f r o m Dr. Koosman, 
c h i r o p r a c t o r . D u r i n g t h e c o u r s e o f her t r e a t m e n t , she e x h i b i t e d a 
m i l d t o m o d e r a t e d e g r e e o f f u n c t i o n a l o v e r l a y . Dr. Koosman r e l e a s e d 
c l a i m a n t back t o m o d i f i e d work i n O c t o b e r 1984, and she became 
m e d i c a l l y s t a t i o n a r y on May 3, 1985. O b j e c t i v e f i n d i n g s a t t h a t t i m e 
were l i m i t e d t o a m i l d l o s s i n l u m b a r r a n g e s o f m o t i o n . However, she 
c o n t i n u e d t o e x p e r i e n c e s y m p t o m a t i c f l a r e - u p s o f b a c k , h i p , neck and 
r i g h t s h o u l d e r p a i n w i t h heavy l i f t i n g and p r o l o n g e d s i t t i n g and 
s t a n d i n g . 

C l a i m a n t c o n t i n u e d r e c e i v i n g p a l l i a t i v e c a r e f r o m 
Dr. Koosman t h r o u g h September 1985. A D e t e r m i n a t i o n O r d e r , i s s u e d 
September 19, 1985, c l o s e d h e r c l a i m w i t h no award o f p e r m a n e n t 
d i s a b i l i t y . 

I n O c t o b e r 1985, c l a i m a n t went t o work as a manager o f a 
s m a l l a p a r t m e n t complex where h e r j o b r e s p o n s i b i l i t i e s i n c l u d e d y a r d 
work and c l e a n i n g a p a r t m e n t s . Her r e s i d u a l n e c k , b a c k , s h o u l d e r and 
h i p symptoms w o r s e n e d d u r i n g t h e f i r s t t h r e e months o f 1986, and t h e y 
c o n t i n u e d t o w o r s e n t h r o u g h t h e s p r i n g and a f t e r she gave b i r t h t o h e r 
t h i r d c h i l d i n A p r i l 1986. C l a i m a n t a l s o d e v e l o p e d r a d i a t i n g p a i n 
i n t o b o t h l e g s and l o s s o f f e e l i n g i n t h e r i g h t s i d e o f her body. Her 
i n c r e a s e d symptoms r e n d e r e d her l e s s a b l e t o p e r f o r m y a r d work and 
c l e a n i n g a c t i v i t i e s , and she l o s t h e r a p a r t m e n t manager j o b i n J u l y 
1986 because she was no l o n g e r a b l e t o c a r r y o u t her j o b 
r e s p o n s i b i l i t i e s . 

C l a i m a n t d i d n o t i n i t i a l l y seek a d d i t i o n a l m e d i c a l t r e a t m e n t 
b ecause she c o u l d n o t a f f o r d  i t and d i d n o t know t h a t h e r e m p l o y e r was 
o b l i g a t e d t o p r o v i d e c o n t i n u i n g m e d i c a l s e r v i c e s f o r her c o m p e n s a b l e 
i n j u r y . She e v e n t u a l l y d i s c o v e r e d t h a t she was e n t i t l e d t o s uch 
s e r v i c e s and s o u g h t f u r t h e r t r e a t m e n t f r o m Dr. B r e i t e n s t e i n , 
c h i r o p r a c t o r , on A u g u s t 14, 1986. O b j e c t i v e f i n d i n g s a t t h a t t i m e 
i n c l u d e d d e c r e a s e d s e n s a t i o n i n t h e r i g h t l e g and m o d e r a t e l o s s i n 
l u m b a r r a n g e s o f m o t i o n . Dr. B r e i t e n s t e i n a u t h o r i z e d t i m e l o s s as o f 
A u g u s t 6, 1986. 

I n December 1986, c l a i m a n t s o u g h t a second o p i n i o n f r o m 
Dr. B u s s a n i c h , c h i r o p r a c t o r . He r e p o r t e d m o d e r a t e l o s s i n c e r v i c a l 
and l u m b a r r a n g e s o f m o t i o n , marked e v i d e n c e o f s w e l l i n g and 
i n f l a m m a t i o n o v e r b o t h s a c r o i l i a c j o i n t s and t h e l o w e r l u m b a r r e g i o n , 
and d e c r e a s e d s e n s a t i o n i n t h e l e f t l e g i n v o l v i n g t h e L5 n e r v e r o o t . 

C l a i m a n t ' s c o n d i t i o n had become m e d i c a l l y s t a t i o n a r y when 
she u n d e r w e n t an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n on F e b r u a r y 13, 
1987. A t t h a t t i m e , she c o n t i n u e d t o e x p e r i e n c e r e s i d u a l l o w back 
p a i n . 

SAIF i s s u e d a f o r m a l a g g r a v a t i o n d e n i a l on F e b r u a r y 20, 
1987, and c l a i m a n t r e q u e s t e d a h e a r i n g . At t h e t i m e o f h e a r i n g , 
c l a i m a n t was r e c e i v i n g p a l l i a t i v e c h i r o p r a c t i c c a r e f o r her r e s i d u a l 
low back p a i n . 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t c r e d i b l y t e s t i f i e d r e g a r d i n g h er g r a d u a l l y 
w o r s e n i n g symptoms f o l l o w i n g c l a i m c l o s u r e . 

C l a i m a n t was a t l e a s t c a p a b l e o f medium l e v e l work when her 
c l a i m was c l o s e d i n September 1985. 

C l a i m a n t ' s s y m p t o m a t i c e x a c e r b a t i o n i n August 1986 r e n d e r e d 
her l e s s a b l e t o work t h a n she was when her c l a i m was c l o s e d i n 
September 1985. 

A l t h o u g h some o f c l a i m a n t ' s i n c r e a s e d symptoms i n 1986 were 
a t t r i b u t a b l e t o her p r e g n a n c y , her compe n s a b l e i n j u r y a l s o c o n t i n u e d 
t o m a t e r i a l l y c o n t r i b u t e t o her s y m p t o m a t i c e x a c e r b a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
r u l i n g t h a t she had n o t d e m o n s t r a t e d a compe n s a b l e a g g r a v a t i o n . 
C l a i m a n t f u r t h e r c o n t e n d s t h a t she i s e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y r e t r o a c t i v e t o A u g u s t 6, 1986, t h e d a t e she i n i t i a l l y 
s o u g h t t r e a t m e n t f r o m Dr. B r e i t e n s t e i n . 

I n o r d e r t o e s t a b l i s h a c o m p e n s a b l e a g g r a v a t i o n , c l a i m a n t 
must p r o v e a w o r s e n i n g o f her c o n d i t i o n s i n c e t h e l a s t award o f 
c o m p e n s a t i o n , as w e l l as a c a u s a l r e l a t i o n b e t w e e n t h e w o r s e n i n g and 
t h e o r i g i n a l i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) ; Hoke v. L i b b y , M c N e i l & L i b b y , 
73 Or App 44, 46 ( 1 9 8 5 ) . To p r o v e a w o r s e n i n g , c l a i m a n t must 
d e m o n s t r a t e t h a t h er i n c r e a s e d symptoms or w o r s e n e d c o n d i t i o n have 
r e n d e r e d her more d i s a b l e d , meaning l e s s a b l e t o w o r k , e i t h e r 
t e m p o r a r i l y o r p e r m a n e n t l y . S m i t h v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Van 
Woesik v. P a c i f i c Coca-Cola Co., 85 Or App 9 ( 1 9 8 7 ) . M o r e o v e r , i f 
c l a i m a n t has o n l y e x p e r i e n c e d an i n c r e a s e i n symptoms, she must 
d e m o n s t r a t e t h a t h er c u r r e n t e x a c e r b a t i o n i s g r e a t e r t h a n any 
d i s a b l i n g s y m p t o m a t i c f l a r e - u p s c o n t e m p l a t e d by h e r l a s t award o f 
c o m p e n s a t i o n . See Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) . 

H e r e , c l a i m a n t ' s l a s t award o f c o m p e n s a t i o n was t h e 
September 1985 D e t e r m i n a t i o n O r d e r t h a t c l o s e d h er i n j u r y c l a i m w i t h 
no award o f per m a n e n t d i s a b i l i t y . T h e r e f o r e , c l a i m a n t has r e c e i v e d no 
award o f per m a n e n t d i s a b i l i t y i n c o n t e m p l a t i o n o f f u t u r e d i s a b l i n g 
s y m p t o m a t i c f l a r e - u p s , and she need o n l y d e m o n s t r a t e an i n j u r y - r e l a t e d 
w o r s e n i n g r e n d e r i n g h er l e s s a b l e t o work t h a n she was i n September 
1985 . 

I n s u p p o r t o f her c l a i m , c l a i m a n t r e l i e s on t h e o p i n i o n s o f 
c h i r o p r a c t o r s B r e i t e n s t e i n and B u s s a n i c h . T r e a t i n g p h y s i c i a n 
B r e i t e n s t e i n o p i n e d t h a t c l a i m a n t ' s A u g u s t 1986 e x a c e r b a t i o n was an 
a c u t e a g g r a v a t i o n o f her 1984. i n j u r y . B o t h d o c t o r s r e l a t e d c l a i m a n t ' s 
a g g r a v a t e d c o n d i t i o n t o her compen s a b l e i n j u r y . F u r t h e r m o r e , 
Dr. B r e i t e n s t e i n a u t h o r i z e d t i m e l o s s as o f Au g u s t 6, 1986, 

A f t e r de novo r e v i e w o f t h e r e c o r d , we d e f e r t o t h e o p i n i o n s 
o f D r s . B r e i t e n s t e i n and B u s s a n i c h . I n s u p p o r t o f t h a t d e c i s i o n , we 
n o t e t h a t t h e r e c o r d c o n t a i n s no c o n t r a r y m e d i c a l o p i n i o n on t h e 
a g g r a v a t i o n i s s u e . We a l s o n o t e t h a t t h e i r o p i n i o n s a r e c o n s i s t e n t 
w i t J i t h e r e c o r d as a w h o l e , i n c l u d i n g c l a i m a n t ' s h i s t o r y o f 
p r o g r e s s i v e l y w o r s e n i n g symptoms. 

F u r t h e r m o r e , we r e j e c t SAIF's argument t h a t t h e o p i n i o n s o f 
D r s . B r e i t e n s t e i n and B u s s a n i c h a r e n o t p e r s u a s i v e b ecause t h e y a r e 
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b a s e d on c l a i m a n t ' s a l l e g e d l y u n r e l i a b l e a c c o u n t o f her i n i t i a l i n j u r y 
and s u b s e q u e n t s y m p t o m a t i c h i s t o r y . We a r e aware t h a t c l a i m a n t i s 
p a r t i c u l a r l y s e n s i t i v e t o p a i n and e x a g g e r a t e s her symptoms. 
N e v e r t h e l e s s , t h e documented m e d i c a l r e c o r d s u p p o r t s her t e s t i m o n y o f 
g r a d u a l l y w o r s e n i n g symptoms f o l l o w i n g c l a i m c l o s u r e , c l a i m a n t 
p r o v i d e d a r e a s o n a b l e e x p l a n a t i o n f o r her d e l a y i n s e e k i n g f u r t h e r 
t r e a t m e n t , and t h e R e f e r e e made no a d v e r s e c r e d i b i l i t y f i n d i n g . A f t e r 
c o n s i d e r i n g t h e s e f a c t o r s , we a r e n o t p e r s u a d e d t h a t c l a i m a n t i s 
c a p a b l e o f d i s t i n g u i s h i n g b etween an i n c r e a s e i n her symptoms or a 
d e c r e a s e i n her a b i l i t y t o p e r f o r m s t r e n u o u s work a c t i v i t y . 

M o r e o v e r , D r s . B r e i t e n s t e i n and B u s s a n i c h d i d n o t r e n d e r 
t h e i r o p i n i o n s s o l e l y on t h e h i s t o r y p r o v i d e d by c l a i m a n t . They a l s o 
r e l i e d on Dr. Koosman's o b j e c t i v e f i n d i n g s a t t h e t i m e o f t h e i n i t i a l 
i n j u r y , c l a i m a n t ' s s i g n i f i c a n t t r e a t m e n t r e c o r d , and i n c r e a s e d 
o b j e c t i v e f i n d i n g s i n A u g u s t and December 1986. I n p a r t i c u l a r , t h e 
l a t t e r i n c r e a s e d f i n d i n g s i n c l u d e d marked e v i d e n c e o f s w e l l i n g and 
i n f l a m m a t i o n o v e r b o t h s a c r o i l i a c j o i n t s and t h e l o w e r l u m b a r r e g i o n , 
d e c r e a s e d s e n s a t i o n i n t h e l e f t l e g i n v o l v i n g t h e L5 n e r v e r o o t , and 
g r e a t e r l o s s i n l u m b a r r a n g e s o f m o t i o n t h a n c l a i m a n t d e m o n s t r a t e d 
when she was f o u n d m e d i c a l l y s t a t i o n a r y i n May 1985. 

I n l i g h t o f t h e s e f a c t o r s , we d e f e r t o t h e o p i n i o n s o f D r s . 
B r e i t e n s t e i n and B u s s a n i c h . C o n s i s t e n t w i t h t h e i r o p i n i o n s , we f i n d 
t h a t c l a i m a n t ' s c ompensable i n j u r y r e m a i n e d a m a t e r i a l c o n t r i b u t i n g 
f a c t o r o f her s y m p t o m a t i c e x a c e r b a t i o n i n A u g u s t 1986. F u r t h e r m o r e , 
i n l i g h t o f Dr. B r e i t e n s t e i n ' s a u t h o r i z a t i o n o f t i m e l o s s and t h e f a c t 
t h a t c l a i m a n t was a t l e a s t c a p a b l e o f medium l e v e l work when he r c l a i m 
was c l o s e d i n September 1985, we c o n c l u d e t h a t her A u g u s t 1986 
e x a c e r b a t i o n r e n d e r e d her l e s s a b l e t o work t h a n a t t h e t i m e o f c l a i m 
c l o s u r e . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a 
c o m p e n s a b l e a g g r a v a t i o n as o f A u g u s t 6, 1986, and t h e c l a i m i s 
remanded t o SAIF f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o l a w . Inasmuch as 
t h e c l a i m has been remanded f o r p r o c e s s i n g , t h e e x t e n t o f d i s a b i l i t y 
i s s u e w i l l n o t be a d d r e s s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 16, 1987 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l o f F e b r u a r y 20, 1987 s e t a s i d e , and t h e 
c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o l a w . C l a i m a n t ' s 
a t t o r n e y i s awarded an a s s e s s e d f e e o f $1,250 f o r s e r v i c e s a t h e a r i n g 
and on B o a r d r e v i e w r e g a r d i n g t h e a g g r a v a t i o n i s s u e , t o be p a i d by t h e 
SAIF C o r p o r a t i o n . 

B o a r d Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t . I n c o n c l u d i n g t h a t c l a i m a n t had e s t a b l i s h e d a 
c o m p e n s a b l e a g g r a v a t i o n c l a i m , t h e m a j o r i t y was p e r s u a d e d by t h e 
m e d i c a l r e p o r t s f r o m D r s . B r e i t e n s t e i n and B u s s a n i c h , t h e t r e a t i n g 
c h i r o p r a c t o r s . I am n o t so p e r s u a d e d , and w o u l d a f f i r m t h e R e f e r e e ' s 
o r d e r w h i c h : ( 1 ) u p h e l d SAIF's d e n i a l o f t h e a g g r a v a t i o n c l a i m ; and 
( 2 ) a f f i r m e d t h e D e t e r m i n a t i o n O r d e r t h a t c l o s e d t h e o r i g i n a l i n j u r y 
c l a i m w i t h no p e r m a n e n t d i s a b i l i t y a w a r d . 

T h i s c a se s h o u l d t u r n on c l a i m a n t ' s c r e d i b i l i t y . I n 
e x e r c i s i n g de novo r e v i e w , we may d e t e r m i n e a w i t n e s s ' s c r e d i b i l i t y 
b ased on an o b j e c t i v e e v a l u a t i o n o f t h e s u b s t a n c e o f t h a t w i t n e s s ' s 
t e s t i m o n y . C o a s t a l Farm S u p p l y v. H u l t b e r g , 84 Or App 282, 285 
( 1 9 8 7 ) ; D e s i R. D a v i s , 40 Van N a t t a 540, 542 ( 1 9 8 8 ) ; R o b e r t W. Cooper, 
40 Van N a t t a 486, 487 ( 1 9 8 8 ) . H e r e , t h e r e were s i g n i f i c a n t 
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i n c o n s i s t e n c i e s b e t w e e n c l a i m a n t ' s t e s t i m o n y and t h e d o c u m e n t a r y 
e v i d e n c e . 

For e x a m p l e , h e r d e s c r i p t i o n o f t h e o r i g i n a l i n d u s t r i a l 
a c c i d e n t , as w e l l as t h e i n j u r y i t s e l f , has v a r i e d s i g n i f i c a n t l y s i n c e 
t h e a c c i d e n t . T h r o u g h o u t t h e c o u r s e o f her o r i g i n a l i n j u r y c l a i m , 
c l a i m a n t c o n s i s t e n t l y r e p o r t e d t h a t she f e l t t h e o n s e t o f s h a r p p a i n 
i n t h e low b a c k , neck and r i g h t s h o u l d e r w h i l e t u r n i n g a p a t i e n t i n 
bed. However, a f t e r c l a i m c l o s u r e and t h e b i r t h o f h e r t h i r d c h i l d , 
c l a i m a n t s o u g h t t r e a t m e n t w i t h Dr. B r e i t e n s t e i n f o r c o n t i n u i n g 
c o m p l a i n t s o f p a i n , r e p o r t i n g t h a t she s u s t a i n e d her o r i g i n a l i n j u r y 
when a p a t i e n t w e i g h i n g o v e r 200 pounds r o l l e d o u t o f bed and l a n d e d 
on h e r . She r e p e a t e d t h e same v e r s i o n o f t h e a c c i d e n t t o Dr. 
B u s s a n i c h , a d d i n g t h a t her i m m e d i a t e symptoms i n c l u d e d t i n g l i n g i n 
b o t h f e e t ; h o w ever, c o n t e m p o r a n e o u s m e d i c a l r e p o r t s do n o t document 
t h a t symptom. L a t e r , d u r i n g an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n by 
Dr. V i g e l a n d , c l a i m a n t s t a t e d t h a t she a l s o had r i g h t l e g p a i n a f t e r 
t h e a c c i d e n t . Y e t , t h e r e i s no p r e v i o u s r e c o r d o f l e g p a i n ; i n d e e d , a 
c o n s u l t i n g p h y s i c i a n s p e c i f i c a l l y r e p o r t e d t h e absence o f l e g 
symptoms. A t h e a r i n g , c l a i m a n t m a i n t a i n e d t h a t she i n j u r e d her l o w 
back when a p a t i e n t f e l l o n t o h e r . She gave no r e a s o n f o r t h e 
i n c o n s i s t e n c i e s . G i v e n t h e s i g n i f i c a n c e o f t h e i n c o n s i s t e n c i e s and 
t h e l a c k o f e x p l a n a t i o n , I f i n d c l a i m a n t n o t c r e d i b l e . 

A g g r a v a t i o n 

I n f i n d i n g t h e r e q u i s i t e e l e m e n t s o f an a g g r a v a t i o n — a 
w o r s e n i n g and a c a u s a l r e l a t i o n s h i p — t h e m a j o r i t y r e l i e d on t h e 
m e d i c a l r e p o r t s f r o m D r s . B r e i t e n s t e i n and B u s s a n i c h . I n so d o i n g , 
t h e m a j o r i t y a c k n o w l e d g e s t h a t c l a i m a n t may have g i v e n t h e d o c t o r s an 
e x a g g e r a t e d h i s t o r y o f t h e i n i t i a l i n j u r y and t h a t t h e y were 
i n f l u e n c e d by her s u b j e c t i v e symptoms. N e v e r t h e l e s s , t h e m a j o r i t y 
f i n d s a w o r s e n i n g , based on t h e d o c t o r s ' " o b j e c t i v e f i n d i n g s , " s u c h as 
t h e g r e a t e r l o s s i n l u m b a r r a n g e s o f m o t i o n t h a n c l a i m a n t d e m o n s t r a t e d 
when she was f o u n d m e d i c a l l y s t a t i o n a r y i n May 1985. I d i s a g r e e w i t h 
t h a t f i n d i n g . 

Dr. B r e i t e n s t e i n , t h e t r e a t i n g c h i r o p r a c t o r s i n c e A u g u s t 
1986, d i a g n o s e d an a c u t e e x a c e r b a t i o n o f c l a i m a n t ' s o r i g i n a l back 
i n j u r y and t o o k c l a i m a n t o f f work f o r a p p r o x i m a t e l y f i v e m o n t h s . 
A l t h o u g h we o r d i n a r i l y g i v e g r e a t e r w e i g h t t o t h e t r e a t i n g p h y s i c i a n ' s 
c o n c l u s i o n , see W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) , I f i n d 
p e r s u a s i v e r e a s o n s n o t t o do so h e r e . I n s u p p o r t o f h i s c o n c l u s i o n , 
B r e i t e n s t e i n c i t e d " s u b j e c t i v e and o b j e c t i v e f i n d i n g s , " w i t h o u t 
f u r t h e r c l a r i f i c a t i o n . The o b j e c t i v e f i n d i n g s , i f any, a r e n o t 
r e a d i l y a p p a r e n t f r o m t h e r e p o r t . C o n t r a r y t o t h e m a j o r i t y ' s 
a s s u m p t i o n , we have p r e v i o u s l y n o t e d t h a t r a n g e - o f - m o t i o n f i n d i n g s a r e 
s u b j e c t i v e and can v a r y f r o m day t o day and f r o m one e x a m i n e r t o t h e 
n e x t . E.g., J e f f r e y A. M i l l s , 36 Van N a t t a 714, 715 ( 1 9 8 4 ) ; L e o n a r d 
W o n s l y d , 34 Van N a t t a 230 ( 1 9 8 2 ) . T h e r e i s s i m p l y no b a s i s f o r 
a s s u m i n g t h a t t h e f i n d i n g s upon w h i c h B r e i t e n s t e i n based h i s 
c o n c l u s i o n a r e o b j e c t i v e . For t h a t r e a s o n , B r e i t e n s t e i n ' s r e p o r t i s 
t a i n t e d by c l a i m a n t ' s l a c k o f c r e d i b i l i t y and s h o u l d be d i s c o u n t e d 
a c c o r d i n g l y . 

Dr. B u s s a n i c h ' s r e p o r t i s s i m i l a r l y s u s p e c t . A l t h o u g h he 
i d e n t i f i e d a p p a r e n t l y o b j e c t i v e f i n d i n g s o f l o w back s w e l l i n g and 
i n f l a m m a t i o n and d e c r e a s e d s e n s a t i o n i n t h e l e f t l e g ,  i t i s u n c l e a r 
w h e t h e r t h e s e symptoms a r e d i s a b l i n g . For t h a t r e a s o n , t h e y a r e n o t 
s u f f i c i e n t t o e s t a b l i s h a w o r sened c o n d i t i o n . W i t h o u t o b j e c t i v e 
v e r i f i c a t i o n o f c l a i m a n t ' s c o m p l a i n t s , I do n o t f i n d t h a t c l a i m a n t 
s u s t a i n e d i n c r e a s e d symptoms w h i c h r e n d e r e d her more d i s a b l e d t h a n she 
was when her o r i g i n a l c l a i m was c l o s e d i n September 1985. 

-1906-



Even a s s u m i n g , a r g u e n d o , t h a t t h e r e was s u f f i c i e n t o b j e c t i v e 
m e d i c a l e v i d e n c e t o e s t a b l i s h a w o r s e n e d c o n d i t i o n , t h e r e i s no 
c r e d i b l e e v i d e n c e o f a c a u s a l r e l a t i o n s h i p b etween t h e w o r s e n i n g and 
t h e o r i g i n a l c o m p e n s a b l e i n j u r y . B o t h o f c l a i m a n t ' s d o c t o r s , as w e l l 
as t h e m a j o r i t y , r e l y on c l a i m a n t ' s h i s t o r y t h a t h e r symptoms have 
p e r s i s t e d and w o r sened s i n c e c l o s u r e o f t h e o r i g i n a l c l a i m . However, 
because c l a i m a n t i s n o t c r e d i b l e , h e r h i s t o r y s h o u l d n o t be r e l i e d 
upon as t h e s o l e b a s i s f o r f i n d i n g a c a u s a l r e l a t i o n s h i p . 
A c c o r d i n g l y , I w o u l d n o t f i n d such a r e l a t i o n s h i p . L a c k i n g t h e 

 u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award f o r t h e c o m p e n s a b l e back 

r e q u i s i t e e l e m e n t s o f an a g g r a v a t i o n , 
d e c i s i o n t o u p h o l d SAIF's a g g r a v a t i o n

 I w o u l d a f f i r m
 d e n i a l . 

 t h e R e f e r e e ' s 

E x t e n t o f D i s a b i l i t y 

N e x t , I c o n s i d e r c l a i m a n t ' s c o n t e n t i o n t h a t she i s e n t i t l e d 
t o an 
i n j u r y . The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p ermanent d i s a b i l i t y i s 
t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e c o m p e n s a b l e i n j u r y . 
ORS 6 5 6 . 2 1 4 ( 5 ) . C l a i m a n t has t h e b u r d e n o f p r o v i n g by a p r e p o n d e r a n c e 
o f t h e e v i d e n c e t h a t she s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y due t o 
t h e c o m p e n s a b l e i n j u r y . See H u t c h e s o n v. W e y e r h a e u s e r , 288 Or 5 1 , 
55-56 ( 1 9 7 9 ) . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y on May 3, 1985. On 
t h a t d a t e , she saw Dr. Simpson f o r c h i r o p r a c t i c c o n s u l t a t i o n . Simpson 
f o u n d no m e a s u r a b l e i m p a i r m e n t due t o t h e i n j u r y , b u t recommended 
a g a i n s t heavy l i f t i n g due t o a c o n g e n i t a l s a c r a l i z a t i o n o f L5, w h i c h 
i s u n r e l a t e d t o t h e i n j u r y . Simpson o b s e r v e d t h a t 
g r e a t e r - t h a n - a v e r a g e p a i n s e n s i t i v i t y and " o t h e r f u n c t i o n a l f a c t o r s " 
t e n d t o m a g n i f y c l a i m a n t ' s p e r c e p t i o n o f l o w back symptoms. Dr. 
Koosman, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r a t t h a t t i m e , c o n c u r r e d w i t h 
Simpson's r e p o r t , n o t i n g t h a t c l a i m a n t has a s l i g h t d e g r e e o f r e s i d u a l 
p a i n due t o t h e i n j u r y . 

A f t e r t h e D e t e r m i n a t i o n O r d e r i s s u e d w i t h no p e r m a n e n t 
d i s a b i l i t y a w a r d , c l a i m a n t saw D r s . B r e i t e n s t e i n and B u s s a n i c h . 
A l t h o u g h b o t h d o c t o r s c o n c l u d e d t h a t t h e r e was i m p a i r m e n t , I d e c l i n e 
t o a c c e p t t h e i r c o n c l u s i o n s f o r t h e r e a s o n s d i s c u s s e d i n my o p i n i o n on 
t h e a g g r a v a t i o n i s s u e . 

F i n a l l y , b o t h D r s . S t r u c k m a n and V i g e l a n d f o u n d no o b j e c t i v e 
e v i d e n c e t o s u b s t a n t i a t e c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . 

A b s e n t o b j e c t i v e e v i d e n c e o f p h y s i c a l i m p a i r m e n t , I d e c l i n e 
t o r e l y , e i t h e r d i r e c t l y o r i n d i r e c t l y , on t h e s u b j e c t i v e c o m p l a i n t s 
o f c l a i m a n t , who i s n o t c r e d i b l e . For t h a t r e a s o n , I c o n c l u d e t h a t 
c l a i m a n t has n o t s u s t a i n e d her b u r d e n o f p r o v i n g any l o s s o f e a r n i n g 
c a p a c i t y due t o t h e c o m p e n s a b l e i n j u r y . A c c o r d i n g l y , I w o u l d a f f i r m 
t h e R e f e r e e ' s d e c i s i o n a f f i r m i n g t h e D e t e r m i n a t i o n O r d e r a w a r d i n g no 
p e r m a n e n t d i s a b i l i t y a w a r d . 
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ALFONSO ROGERS, Claimant WCB 87-01109 
Peter 0. Hansen, Claimant's Attorney November 30, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e N e a l ' s o r d e r t h a t 
( 1 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r c h i l d c a r e e x p e n s e s ; ( 2 ) u p h e l d a "de 
f a c t o " d e n i a l o f c l a i m a n t ' s c l a i m f o r a t t e n d a n t c a r e s e r v i c e s ; and 
(3 ) d e c l i n e d t o a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d l y 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . We a f f i r m . 

ISSUES 

On r e v i e w , t h e i s s u e s a r e : ( 1 ) c o m p e n s a b i l i t y o f c h i l d 
c a r e s e r v i c e s w h i l e c l a i m a n t was h o s p i t a l i z e d ; ( 2 ) c o m p e n s a b i l i t y 
o f a t t e n d a n t c a r e d u r i n g c l a i m a n t ' s r e c u p e r a t i o n f r o m s u r g e r y ; and 
(3 ) p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e 
f a i l u r e t o p r o c e s s c l a i m a n t ' s r e q u e s t f o r a t t e n d a n t c a r e . 

FINDINGS 

C l a i m a n t was employed as a c i t y t r a n s i t bus d r i v e r . On 
May 10, 1979, he c o m p e n s a b l y i n j u r e d h i s l e f t arm and mid and 
l o w e r b a c k . C l a i m a n t has had e x t e n s i v e t r e a t m e n t , i n c l u d i n g 
s e v e r a l s u r g e r i e s t o r e p a i r h i s e l b o w . He a l s o has o n g o i n g p a i n 
syndrome and r e s u l t i n g m e n t a l d i f f i c u l t i e s . 

C l a i m a n t i s a s i n g l e p a r e n t o f a 16 y e a r o l d s o n . The 
son was b o r n w i t h p h y s i c a l h a n d i c a p s , w h i c h have n e c e s s i t a t e d 
s u r g e r y and w h i c h make  i t d i f f i c u l t f o r him t o w a l k . 

C l a i m a n t  i s r i g h t - h a n d e d . . He i s a b l e t o do some 
h o u s e h o l d c h o r e s , s i m p l e c o o k i n g , s h o p p i n g , and d r i v i n g h i s son t o 
s c h o o l . He has t r o u b l e b a t h i n g , d r e s s i n g h i m s e l f o r t y i n g h i s 
s h o e s . H i s use o f h i s l e f t arm i s s e v e r e l y l i m i t e d . 

I n l a t e 1986, c l a i m a n t was s c h e d u l e d f o r l e f t e l b o w 
p r o s t h e s i s s u r g e r y . On November 17, 1986, c l a i m a n t w r o t e t o t h e 
e m p l o y e r r e q u e s t i n g c h i l d c a r e p ayments f o r t h e m i n o r son d u r i n g 
t h i s s u r g e r y and r e c u p e r a t i o n p e r i o d . The e m p l o y e r had made 
s i m i l a r p ayments d u r i n g c l a i m a n t ' s p r e v i o u s s u r g e r i e s . 

On November 19, 1986, Dr. Zimmerman, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , s e n t a memo t o t h e e m p l o y e r c o n f i r m i n g c l a i m a n t ' s 
s u r g e r y , and h i s need f o r c h i l d c a r e b e n e f i t s . A n o t a t i o n on t h i s 
memo i n d i c a t e s t h a t an advance o f 9 days o f c h i l d c a r e a m o u n t i n g 
t o $225.00 was a u t h o r i z e d . The e v i d e n c e i s u n c l e a r w h e t h e r  i t was 
a c t u a l l y p a i d . 

C l a i m a n t had s u r g e r y on December 2, 1986. On 
December 22, 1987, he w r o t e t o t h e e m p l o y e r t h a t he had n o t y e t 
r e c e i v e d t h e c h i l d c a r e b e n e f i t s , , and a g a i n , r e q u e s t e d p a yment. 

On J a n u a r y 8, 1987, t h e e m p l o y e r d e n i e d t h e r e q u e s t f o r 
c h i l d c a r e b e n e f i t s as n o t a compen s a b l e p a r t o f h i s May 1979 
c l a i m . 

On F e b r u a r y 26, 1987, c l a i m a n t ' s a t t o r n e y a s k e d 
Dr. Zimmerman t o p r o v i d e c l a i m a n t t h e n e c e s s a r y m e d i c a l 
a u t h o r i z a t i o n f o r a t t e n d a n t c a r e w h i l e c l a i m a n t was r e c o v e r i n g 
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f r o m s u r g e r y . He i n f o r m e d Dr. Zimmerman t h a t  i t was n e c e s s a r y t o 
v e r i f y t h a t t h e a t t e n d a n t c a r e was r e l a t e d t o t h e co m p e n s a b l e 
i n j u r y , and was r e a s o n a b l e and n e c e s s a r y . 

On March 1 1 , 1987, Dr. Zimmerman r e p o r t e d t h a t c l a i m a n t 
was r e c o v e r i n g f r o m e l b o w s u r g e r y , and t h a t  i f t h e s u r g e r y were t o 
be s u c c e s s f u l , c l a i m a n t s h o u l d n o t use t h e l e f t arm f o r a n y t h i n g 
b u t m i n i m a l a c t i v i t i e s . R e q u e s t i n g p e r m i s s i o n t o r e f e r c l a i m a n t 
t o a p a i n c e n t e r , Dr. Zimmerman o p i n e d t h a t c l a i m a n t was u n a b l e t o 
do h i s housework because o f t h e p a i n i n h i s e l b o w " w i t h o u t an 
a t t e n d a n t t o h e l p him w i t h h i s h a n d i c a p p e d c h i l d . . ." 

On A p r i l 20, 1987, c l a i m a n t r e q u e s t e d a t t e n d a n t c a r e as 
a u t h o r i z e d by Dr. Zimmerman. On A p r i l 2 1 , 1987, c l a i m a n t was 
n o t i f i e d t h a t he was b e i n g r e f e r r e d t o t h e P a i n C e n t e r f o r 
e v a l u a t i o n . T h e r e a f t e r , he r e q u e s t e d c h i l d c a r e p ayments f o r t h e 
t i m e he e n t e r e d t h e P a i n C e n t e r . O t h e r t h a n t h e J a n u a r y 8, 1987 
d e n i a l , c l a i m a n t r e c e i v e d no o t h e r d e n i a l o f h i s r e q u e s t s f o r 
c h i l d c a r e and a t t e n d a n t c a r e s e r v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t f i r s t c o n t e n d s t h a t he i s e n t i t l e d t o c h i l d 
c a r e e x p e n s e s . C l a i m a n t r e l i e s upon Bauman v. SAIF, 295 Or 778 
( 1 9 8 3 ) , and upon t h e f a c t t h a t c h i l d c a r e b e n e f i t s were p r o v i d e d 
f o r p a s t s u r g e r i e s . We d i s a g r e e . 

Bauman d e a l s w i t h d e n i a l s o f c l a i m s f o r c o n d i t i o n s w h i c h 
w e re p r e v i o u s l y s p e c i f i c a l l y a c c e p t e d .  I t does n o t a p p l y t o 
p a r t i a l d e n i a l s o f c o n t i n u i n g m e d i c a l s e r v i c e s . C l y d e C. Wyant, 
36 Van N a t t a 1067 ( 1 9 8 4 ) . F u r t h e r m o r e , t h e C o u r t o f A p p e a l s has 
r u l e d t h a t c h i l d c a r e e x p e n s e s a r e n o t " o t h e r r e l a t e d s e r v i c e s " 
w i t h i n t h e meaning o f ORS 656.245. L o r e n z e n v. SAIF, 79 Or App 
7 5 1 , r e v den 301 Or 667 ( 1 9 8 6 ) . The e m p l o y e r may p r o v i d e a 
b e n e f i t w h i c h  i t i s o t h e r w i s e n o t r e q u i r e d t o p r o v i d e . T h a t p a s t 
g e n e r o s i t y does n o t c r e a t e a f u t u r e e n t i t l e m e n t w h i c h t h e c l a i m a n t 
can e n f o r c e . C l a i m a n t i s n o t e n t i t l e d t o c h i l d c a r e b e n e f i t s . 

C l a i m a n t n e x t c o n t e n d s t h a t he i s e n t i t l e d t o a t t e n d a n t 
c a r e under ORS 656.245. The s t a t u t e a u t h o r i z e s payment f o r 
a t t e n d a n t c a r e . However, we have h e l d t h a t c l a i m s must be 
" s u f f i c i e n t t o g i v e r e a s o n a b l e n o t i c e t h a t c l a i m a n t i s r e q u e s t i n g 
[ f u r t h e r m e d i c a l s e r v i c e s ] f o r c o n d i t i o n s r e s u l t i n g f r o m 
c l a i m a n t ' s i n j u r y o r d i s e a s e . " See, D o u g l a s D o o l e y , 35 Van N a t t a 
125 ( 1 9 8 3 ) . By l o g i c a l e x t e n s i o n , t h e n o t i c e s h o u l d a l s o be 
s u f f i c i e n t t o g i v e r e a s o n a b l e n o t i c e t h a t c o m p e n s a b l e s e r v i c e s a r e 
b e i n g s o u g h t . 

C l a i m a n t ' s A p r i l 20, 1987 l e t t e r t o t h e e m p l o y e r a s k i n g 
f o r a t t e n d a n t c a r e r e f e r s t o Dr. Zimmerman's l e t t e r o f 
a u t h o r i z a t i o n . T h a t l e t t e r f r o m Dr. Zimmerman a u t h o r i z e s an 
a t t e n d a n t t o h e l p c l a i m a n t w i t h h i s h a n d i c a p p e d c h i l d , w h i c h t h e 
e m p l o y e r had p r e v i o u s l y d e n i e d . The l e t t e r a l s o s t a t e s t h a t 
c l a i m a n t s h o u l d n o t use h i s l e f t arm, b u t does n o t i n d i c a t e t h a t 
c l a i m a n t h i m s e l f needs p e r s o n a l a t t e n d a n t c a r e . 

We f i n d t h a t c l a i m a n t ' s A p r i l 20, 1987 l e t t e r ' d i d n o t 
p r o v i d e t h e e m p l o y e r w i t h r e a s o n a b l e n o t i c e t h a t he was r e q u e s t i n g 
p e r s o n a l a t t e n d a n t c a r e , as opposed t o t h e c h i l d c a r e a s s i s t a n c e 
he had p r e v i o u s l y r e q u e s t e d . T h e r e f o r e , we c o n c l u d e t h a t t h e 
e m p l o y e r ' s f a i l u r e t o p r o c e s s what a p p e a r e d t o be a p r e v i o u s l y 
d e n i e d c l a i m was n o t u n r e a s o n a b l e . 
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C l a i m a n t r e q u e s t s t h a t we r e v e r s e t h e e m p l o y e r ' s "de 
f a c t o " d e n i a l o f a t t e n d a n t c a r e s e r v i c e s . He c o n t e n d s t h a t t h e 
e v i d e n c e s u p p o r t s h i s need, f o r a p e r s o n a l a t t e n d a n t f o l l o w i n g h i s 
s u r g e r y . We d i s a g r e e . C l a i m a n t t e s t i f i e d t h a t he c o u l d n o t 
p e r f o r m h i s p e r s o n a l and h o u s e h o l d t a s k s . However, t h e r e i s no 
m e d i c a l e v i d e n c e s t a t i n g a need f o r p e r s o n a l a t t e n d a n t c a r e ; 
Dr. Zimmerman a u t h o r i z e d c h i l d c a r e o n l y . F u r t h e r m o r e , t h e 
f a c t u a l e v i d e n c e a p p e a r s t o be t h a t c l a i m a n t d i d , i n f a c t , g e t by 
w i t h o u t a t t e n d a n t c a r e . C l a i m a n t has f a i l e d t o p r o v e h i s need f o r 
m e d i c a l s e r v i c e s i n t h e f o r m o f p e r s o n a l a t t e n d a n t c a r e . 

C l a i m a n t ' s f i n a l c o n t e n t i o n i s t h a t he i s e n t i t l e d t o 
p e n a l t i e s and a t t o r n e y f e e s f o r t h e e m p l o y e r ' s a l l e g e d 
u n r e a s o n a b l e f a i l u r e t o p r o c e s s h i s r e q u e s t f o r a t t e n d a n t c a r e . 
Because we f i n d t h a t  i t was n o t u n r e a s o n a b l e f o r t h e e m p l o y e r t o 
f a i l t o r e s p o n d , c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and a t t o r n e y 
f e e s i s moot. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y ,24, 1987 i s a f f i r m e d . 

RONALD L. MAY, Claimant Own Motion E3-0589M 
Peter 0. Hansen, Claimant's Attorney December 1, 1988 
SAIF Corp Legal, Defense Attorney Denial of Consent to Issuance of 

Order Designating a Paying Agent 
(ORS 656.307) 

The C o m p l i a n c e D i v i s i o n has n o t i f i e d t h e B o a r d t h a t  i t i s 
p r e p a r e d t o i s s u e , an o r d e r d e s i g n a t i n g a p a y i n g a g e n t u n d e r ORS 
656.307 and OAR 436-60-180. Each o f t h e e m p l o y e r s / i n s u r e r s have 
p r o v i d e d t h e i r w r i t t e n a c knowledgment t h a t t h e o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e c o m p e n s a b l e c l a i m . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s under h i s 1976 i n j u r y c l a i m have 
e x p i r e d . Thus, t h a t c l a i m i s s u b j e c t t o ORS 656.278. 

P u r s u a n t t o OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , t h e B o a r d s h a l l n o t i f y t h e 
.Compliance D i v i s i o n t h a t i  t c o n s e n t s t o t h e o r d e r d e s i g n a t i n g a 
p a y i n g a g e n t , i f  i t f i n d s t h a t t h e c l a i m a n t w o u l d be e n t i t l e d t o 
own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r ' i s t h e p a r t y r e s p o n s i b l e 
f o r payment o f c o m p e n s a t i o n . The B o a r d may e x e r c i s e i t s own m o t i o n 
j u r i s d i c t i o n i f t h e r e i s a w o r s e n i n g o f a c o m p e n s a b l e i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . ORS 656. 2 7 8 ( 1 ) ( a ) . I n s uch c a s e s , t h e 
B o a r d may a u t h o r i z e t h e payment o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s 
o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s c o n d i t i o n becomes m e d i c a l l y 
s t a t i o n a r y , as d e t e r m i n e d by t h e B o a r d . i d . 

The r e c o r d f a i l s t o e s t a b l i s h t h a t t h e r e has been a 
w o r s e n i n g o f c l a i m a n t ' s c o m p e n s a b l e i n j u r y r e q u i r i n g e i t h e r 
i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . C o n s e q u e n t l y , • c l a i m a n t w o u l d n o t be e n t i t l e d t o 
own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s f o u n d r e s p o n s i b l e 
f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

Because t h e Board p r e s e n t l y l a c k s Own M o t i o n j u r i s d i c t i o n 
t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n ,  i t i s w i t h o u t a u t h o r i t y 
t o c o n s e n t t o an o r d e r d e s i g n a t i n g a p a y i n g a g e n t . However, s i n c e 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n i s t h e o n l y i s s u e 
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i n d i s p u t e , t h e Board recommends t h e i s s u a n c e o f an o r d e r 
d e s i g n a t i n g a p a y i n g a g e n t p u r s u a n t t o ORS 6 5 6 . 3 0 7 ( 1 ) ( b ) f o r t h e 
payment o f c l a i m a n t ' s m e d i c a l s e r v i c e s . See OAR 4 3 6 - 6 0 - 1 8 0 ( 1 4 ) . 

CARL W. BENNETT, Claimant WCB 85-01558 
Welch, Bruun & Green, Claimant's Attorneys December 2, 1988 
Wil l i a m s , et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Joh n s o n and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f 
R e f e r e e P o d n a r ' s O r d e r on Remand w h i c h g r a n t e d c l a i m a n t an award o f 
p e r m a n e n t t o t a l d i s a b i l i t y f o r h i s September 9, 1982 back i n j u r y . The 
i s s u e on r e v i e w i s w h e t h e r c l a i m a n t i s e n t i t l e d t o an award o f 
p e r m a n e n t t o t a l d i s a b i l i t y i n c o n n e c t i o n w i t h h i s September 9, 1982 
back i n j u r y c l a i m . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s low back on September 9, 1982 as a 
r e s u l t o f h i s work as a t r u c k d r i v e r f o r P.I.E./Ryder T r a n s p o r t a t i o n 
S e r v i c e s ( h e r e i n a f t e r P . I E . ) . The i n j u r y o c c u r r e d when c l a i m a n t r a n 
i n t o a power p o l e i n t h e c o u r s e o f t r y i n g t o a v o i d b e i n g h i t by 
a n o t h e r t r u c k (Ex. 3 Page 1 and Ex. 4 ) . 

C l a i m a n t i n j u r e d h i s low back i n t h e e a r l y 1970's and a g a i n 
i n 1978. He c o m p l e t e l y r e c o v e r e d f r o m t h e s e i n j u r i e s and had no l o w 
back p r o b l e m s p r i o r t o September 9, 1982 (Ex. 12 Page 2, Ex 34 Page 4, 
and T r . # 1 , Page 3 2 ) . 1 

S i n c e h i s September 1982 work i n j u r y c l a i m a n t has r e c e i v e d 
c o n s e r v a t i v e t r e a t m e n t f o r h i s l o w b a c k , t h e d i a g n o s e s o f w h i c h 
i n c l u d e l u m b a r s t r a i n / s p r a i n and d e g e n e r a t i v e d i s c d i s e a s e o f t h e L4-5 
and L5-S1 l e v e l s w i t h b u l g i n g d i s c s (Ex. 12 Page 4, Ex. 34, Page 6, 
Ex. 37 Page 3, and Ex. 44 Page 4 ) . The d e g e n e r a t i v e d i s c d i s e a s e 
p r e e x i s t e d c l a i m a n t ' s September 1982 work i n j u r y , b u t was 
a s y m p t o m a t i c . C l a i m a n t ' s September 1982 i n j u r y a g g r a v a t e d t h e 
d e g e n e r a t i v e d i s c d i s e a s e and made  i t p e r m a n e n t l y s y m p t o m a t i c . 

A p a r t f r o m h i s l o w back p r o b l e m s c l a i m a n t has numerous o t h e r 
m e d i c a l p r o b l e m s , none o f w h i c h was ca u s e d o r wo r s e n e d by h i s 
September 1982 work i n j u r y : p s o r i a s i s , a r t h r i t i s i n t h e e l b o w s and 
k n e e s , s e x u a l d y s f u n c t i o n , p a r t i a l h e a r i n g l o s s , p e r i p h e r a l 
n e u r o p a t h y , h y p e r t e n s i o n , and c a r d i a c p r o b l e m s i n v o l v i n g a r r y t h m i a and 
a n g i n a . The p s o r i a s i s , e l b o w / k n e e a r t h r i t i s , and s e x u a l d y s f u n c t i o n 
p r o b l e m s a r e n o t d i s a b l i n g . The h e a r i n g l o s s , p e r i p h e r a l n e u r o p a t h y , 
h y p e r t e n s i o n and c a r d i a c p r o b l e m s each c o n t r i b u t e t o c l a i m a n t ' s 
o v e r a l l p h y s i c a l d i s a b i l i t y t o some d e g r e e . The h e a r i n g l o s s 
d i s a b i l i t y has a r i s e n s i n c e c l a i m a n t ' s September 1982 i n j u r y . S a i d 
i n j u r y d i d n o t cause or c o n t r i b u t e t o t h e h e a r i n g d i s a b i l i t y . The 
p e r i p h e r a l n e u r o p a t h y , h y p e r t e n s i o n and c a r d i a c p r o b l e m s a r e a l  l 
c o n d i t i o n s w h i c h p r e e x i s t e d t h e September 1982 i n j u r y b u t w h i c h d i d 
n o t become s y m p t o m a t i c u n t i l a f t e r t h e i n j u r y . C l a i m a n t ' s September 
1982 i n j u r y d i d n o t w o r s e n t h e s e u n d e r l y i n g c o n d i t i o n s n or d i d s a i d 
i n j u r y cause them t o become s y m p t o m a t i c . None o f t h e above r e f e r e n c e d 
c o n d i t i o n s has p r e v e n t e d c l a i m a n t ' s i n j u r y - r e l a t e d back c o n d i t i o n f r o m 

 The t r a n s c r i p t o f t h e September 24, 1985 h e a r i n g w i l l h e r e i n a f t e r 
be r e f e r r e d t o as T r a n s c r i p t # 1 , and t h e t r a n s c r i p t o f t h e F e b r u a r y 9, 
1987 h e a r i n g w i l l be r e f e r r e d t o as T r a n s c r i p t #2. 
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h e a l i n g o r i n t e r f e r e d w i t h t h e t r e a t m e n t o f c l a i m a n t ' s i n j u r y - r e l a t e d 
back c o n d i t i o n . 

C l a i m a n t r e t u r n e d t o work as a t r u c k d r i v e r f o r PIE i n 
F e b r u a r y 1983. He c o n t i n u e d w o r k i n g i n s a i d c a p a c i t y u n t i l November 
1983, a t w h i c h t i m e he s t o p p e d w o r k i n g because he c o u l d no l o n g e r 
e n d u r e t h e r e s u l t i n g l o w back p a i n ( T r . #1 Pages 11 and 2 5 ) . He has 
n o t w o r k e d o r l o o k e d f o r work anywhere s i n c e t h e n . He c u r r e n t l y 
r e c e i v e s a m o n t h l y u n i o n p e n s i o n and s o c i a l s e c u r i t y d i s a b i l i t y 
b e n e f i t s ( T r . #2 Page 3 2 ) . 

C l a i m a n t ' s September 1982 back i n j u r y c l a i m was f i r s t c l o s e d 
by a J u l y 5, 1983 D e t e r m i n a t i o n O r d e r . The c l a i m was r e o p e n e d 
t h e r e a f t e r and t h e n . . c l o s e d a g a i n by a J a n u a r y 28, 1985 D e t e r m i n a t i o n 
O r d e r . C l a i m a n t has been.awarded t e m p o r a r y t o t a l d i s a b i l i t y f r o m 
September 9, 1982 t h r o u g h F e b r u a r y 13, 1983, November 9, 1983 t h r o u g h 
J a n u a r y 7, 1985, and a t o t a l o f 30 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y f o r h i s low back ( E x s . 20 and 4 0 ) . 

C l a i m a n t r e c e i v e d v o c a t i o n a l r e h a b i l i t a t i o n e v a l u a t i o n 
s e r v i c e s i n e a r l y 1984. No j o b s e a r c h s e r v i c e s were p r o v i d e d and no 
v o c a t i o n a l r e t r a i n i n g p r o g r a m was p r o p o s e d ( E x s . 30 and 3 1 ) . 

As a r e s u l t o f h i s September 1982 low back i n j u r y c l a i m a n t 
has c o n s t a n t l o w back p a i n and s u b s t a n t i a l p e r m a n e n t a c t i v i t y 
l i m i t a t i o n s : he i s l i m i t e d t o o n l y v e r y l i g h t l i f t i n g / c a r r y i n g , no 
r e p e t i t i v e b e n d i n g , and he can- o n l y s i t , s t a n d o r w a l k f o r s h o r t 
p e r i o d s o f t i m e b e f o r e n e e d i n g t o r e s t / c h a n g e p o s i t i o n s . 

C l a i m a n t was 62 a t t h e t i m e o f t h e l a s t h e a r i n g i n t h i s 
m a t t e r i n F e b r u a r y 1987. He has c o m p l e t e d t h e 1 2 t h g r a d e . He has no 
o t h e r e d u c a t i o n o r t r a i n i n g . He has w o r k e d as a t r u c k d r i v e r f o r 
a b o u t 30 y e a r s . H i s o n l y o t h e r p a s t work e x p e r i e n c e has been as a 
f a r m l a b o r e r . H i s per m a n e n t l o w back i m p a i r m e n t p r e c l u d e s h i s r e t u r n 
t o t h e work he has done i n t h e p a s t . He has no t r a n s f e r a b l e 
v o c a t i o n a l s k i l l s (Ex. 30 Pages 2-and 4 and T r . #1 Pages 1 0 - 1 1 ) . 

C l a i m a n t r e q u i r e s v o c a t i o n a l r e t r a i n i n g i n o r d e r t o be 
e m p l o y a b l e (Ex. 30 Page 4 ) . L o o k i n g f o r g a i n f u l employment w i t h o u t 
s u c h r e t r a i n i n g w o u l d be f u t i l e . C l a i m a n t has n o t u n r e a s o n a b l y 
r e f u s e d any o f f e r e d v o c a t i o n a l r e t r a i n i n g p r o g r a m . 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f h i s September 1982 i n j u r y c l a i m a n t i s 
p e r m a n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l 
and s u i t a b l e o c c u p a t i o n . 

OPINION AND CONCLUSIONS 

I n o r d e r t o e s t a b l i s h h i s e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y c l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t 
as a r e s u l t o f h i s September 1982 i n j u r y , i n c l u d i n g c o n s i d e r a t i o n o f 
any p r e e x i s t i n g d i s a b i l i t y , he has become p e r m a n e n t l y i n c a p a c i t a t e d 
f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
See ORS 656.206 ( l ) ( a ) . Permanent t o t a l d i s a b i l i t y can be based upon 
t o t a l p h y s i c a l i n c a p a c i t y o r l e s s - t h a n - t o t a l i n c a p a c i t y w h i c h , 
c o m b i n e d w i t h s uch n o n m e d i c a l f a c t o r s as age, e d u c a t i o n , t r a i n i n g , and 
work e x p e r i e n c e , r e n d e r s t h e c l a i m a n t u n a b l e t o p e r f o r m g a i n f u l w o r k . 
See W i l s o n v. W e y e r h a e u s e r , 30 Or App 403 ( 1 9 7 7 ) . 

The e v i d e n c e i n t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t has a 
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number o f m e d i c a l c o n d i t i o n s a p a r t f r o m h i s low back p r o b l e m s : 
p s o r i a s i s , a r t h r i t i s i n t h e e l b o w s and k n e e s , s e x u a l d y s f u n c t i o n , 
p a r t i a l h e a r i n g l o s s , p e r i p h e r a l n e u r o p a t h y , h y p e r t e n s i o n , and c a r d i a c 
p r o b l e m s i n v o l v i n g a r r y t h m i a and a n g i n a . The m e d i c a l e v i d e n c e i n t h e 
r e c o r d does n o t e s t a b l i s h t h a t t h e s e c o n d i t i o n s a r e c a u s a l l y r e l a t e d 
t o c l a i m a n t ' s September 1982 back i n j u r y . The q u e s t i o n i s w h e t h e r any 
o f t h e s e c o n d i t i o n s can n e v e r t h e l e s s be c o n s i d e r e d i n a s s e s s i n g 
c l a i m a n t ' s e n t i t l e m e n t t o p e r m a n e n t t o t a l d i s a b i l i t y . 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t h i s p s o r i a s i s c o n d i t i o n and 
h i s a r t h r i t i s i n h i s e l b o w s and knees do n o t d i s a b l e him i n any way a t 
p r e s e n t ( T r . #2 Pages 33, 35 and 3 6 ) . The o n l y e v i d e n c e i n t h e r e c o r d 
t h a t even s u g g e s t s t h a t c l a i m a n t ' s s e x u a l d y s f u n c t i o n p r o b l e m i s 
d i s a b l i n g i s a comment i n t h e J a n u a r y 7, 1985 r e p o r t o f Dr. Leo 
F r e i e r m u t h , c l a i m a n t ' s t r e a t i n g p h y s i c i a n (Ex. 3 9 ) . T h e r e i n 
Dr. F r e i e r m u t h i m p l i e d t h a t c l a i m a n t ' s s e x u a l d y s f u n c t i o n c o n t r i b u t e s 
t o h i s d i s a b i l i t y . However, he d i d n o t e x p l a i n i n what way s a i d 
p r o b l e m a c t u a l l y d i s a b l e s c l a i m a n t f r o m p e r f o r m i n g any p a r t i c u l a r t y p e 
o f w o r k . We f i n d t h a t t h e e v i d e n c e i n t h e r e c o r d f a i l s t o e s t a b l i s h 
t h a t c l a i m a n t ' s s e x u a l d y s f u n c t i o n p r o b l e m i s d i s a b l i n g . Nor does t h e 
e v i d e n c e e s t a b l i s h t h a t c l a i m a n t ' s p s o r i a s i s , e l b o w / k n e e a r t h r i t i s , or 
s e x u a l d y s f u n c t i o n p r o b l e m s have p r e v e n t e d h i s i n j u r y - r e l a t e d back 
c o n d i t i o n f r o m h e a l i n g o r have i n t e r f e r e d w i t h t r e a t m e n t f o r t h e 
i n j u r y - r e l a t e d back c o n d i t i o n . See Waremart v. W h i t e , 85 Or App 122, 
126-127 ( 1 9 8 7 ) . T h e r e f o r e , t h e r e i s no b a s i s f o r c o n s i d e r i n g any o f 
t h e s e m e d i c a l p r o b l e m s i n a s s e s s i n g c l a i m a n t ' s e n t i t l e m e n t t o 
p e r m a n e n t t o t a l d i s a b i l i t y . 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t he has some d i f f i c u l t y 
h e a r i n g : he has t o t u r n up h i s t e l e v i s i o n s e t a l i t t l  e h i g h e r and he 
has p r o b l e m s h e a r i n g o v e r t h e t e l e p h o n e . A c c o r d i n g t o h i s t e s t i m o n y , 
t h i s p r o b l e m has a r i s e n s i n c e h i s i n j u r y ( T r . #1 Page 1 8 ) . T h e r e i s 
no e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t ' s h e a r i n g p r o b l e m i s c a u s a l l y 
r e l a t e d t o h i s 1982 back i n j u r y . T h e r e f o r e , t h i s p r o b l e m c a n n o t be 
c o n s i d e r e d i n a s s e s s i n g h i s e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y . See Emmons v. SAIF, 34 Or App 603 ( 1 9 7 8 ) . 

The e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s p e r i p h e r a l 
n e u r o p a t h y , h y p e r t e n s i o n , and c a r d i a c c o n d i t i o n s p r o b a b l y p r e e x i s t e d 
h i s 1982 back i n j u r y , a l t h o u g h t h e y d i d n o t m a n i f e s t t h e m s e l v e s u n t i l 
a f t e r t h e i n j u r y (Ex. 3 Pages 6, 7, and 18, Ex. 9, Ex. 2 1 , Ex. 25 Pag? 
1 , Ex. 34 Page 4, T r . #1 Page 27, and T r . #2 Pages 12, 14, 15, 16, 17, 
27, and 2 8 ) . These c o n d i t i o n s , p a r t i c u l a r l y c l a i m a n t ' s c a r d i a c 
p r o b l e m s , do c o n t r i b u t e t o some e x t e n t t o c l a i m a n t ' s o v e r a l l 
d i s a b i l i t y (Ex. 34 Page 7, Ex. 39, and T r . #2 Page 14 l i n e s 17-25 and 
Page 2 4 ) . The m e d i c a l e v i d e n c e i n t h e r e c o r d does n o t e s t a b l i s h t h a t 
t h e s e c o n d i t i o n s a r e c a u s a l l y r e l a t e d t o c l a i m a n t ' s 1982 back i n j u r y . 
The o n l y way t h a t t h e s e c o n d i t i o n s c o u l d be c o n s i d e r e d i n a s s e s s i n g 
c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y i s i f t h e e v i d e n c e e s t a b l i s h e d 
t h a t one o r more o f s a i d c o n d i t i o n s has p r e v e n t e d c l a i m a n t ' s 
i n j u r y - r e l a t e d back c o n d i t i o n f r o m h e a l i n g a n d / o r has i n t e r f e r e d w i t h 
t h e t r e a t m e n t o f t h e i n j u r y - r e l a t e d back c o n d i t i o n . See Waremart v. 
W h i t e , s u p r a a t Pages 126-127. However, such i s n o t e s t a b l i s h e d by 
t h e e v i d e n c e i n t h i s r e c o r d . Dr. F r e i e r m u t h was a s k e d d u r i n g h i s 
t e s t i m o n y i  f t h e c o n d i t i o n t h a t p r e d a t e d c l a i m a n t ' s i n j u r y had any 
e f f e c t on c l a i m a n t ' s a b i l i t y t o r e c o v e r f r o m h i s i n j u r y . He responde< 
a f f i r m a t i v e l y ( T r . #2 Pages 1 2 - 1 3 ) . However, h i s s u b s e q u e n t comments 
i n d i c a t e t h a t he was t e s t i f y i n g w i t h r e g a r d t o c l a i m a n t ' s p r e e x i s t i n g 
d e g e n e r a t i v e back c o n d i t i o n ( T r . #2 Page 13, l i n e s 8 - 1 4 ) . Even i  f 
Dr. F r e i e r m u t h ' s answer c o u l d be c o n s t r u e d as r e f e r r i n g t o c l a i m a n t ' s 
non-back p r e e x i s t i n g c o n d i t i o n s , he d i d n o t c o n v i n c i n g l y e x p l a i n how 
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s a i d c o n d i t i o n s have p r e v e n t e d c l a i m a n t ' s l o w back f r o m h e a l i n g o r 
impeded t h e t r e a t m e n t o f t h e l o w b a c k . Dr. F r e i e r m u t h ' s o n l y o t h e r 
comment w i t h r e g a r d t o t h i s p o i n t c o n c e r n e d c l a i m a n t ' s p e r i p h e r a l 
n e u r o p a t h y . He was a s k e d i  f t h a t c o n d i t i o n a f f e c t e d c l a i m a n t ' s 
a b i l i t y t o d e a l w i t h t h e e f f e c t s o f . h i s 1982 i n j u r y . He r e s p o n d e d 
t h a t t h e n e u r o p a t h y w o u l d p e r h a p s add t o " t h e d i f f i c u l t y " ( T r . #2 Page 
14 l i n e s 2 1 - 2 3 ) . He d i d n o t c l e a r l y e x p l a i n what he meant i n t h i s 
r e g a r d . He d i d n o t s t a t e t h a t he b e l i e v e d t h a t c l a i m a n t ' s . p e r i p h e r a l 
n e u r o p a t h y a f f e c t e d h i s l o w back p r o b l e m s i n t e r m s o f p r e v e n t i n g t h e 
back f r o m h e a l i n g o r i n t e r f e r i n g w i t h t r e a t m e n t f o r t h e b a c k . 

Based upon t h e e v i d e n c e p r e s e n t e d and f o r t h e f o r e g o i n g 
r e a s o n s , we f i n d t h a t t h e p r e s e n t d i s a b l i n g e f f e c t s o f c l a i m a n t ' s 
p e r i p h e r a l n e u r o p a t h y , h y p e r t e n s i o n and c a r d i a c p r o b l e m s c a n n o t be 
c o n s i d e r e d i n a s s e s s i n g h i s e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y . What r e m a i n s t o be d e t e r m i n e d i s c l a i m a n t ' s l o w back 
i m p a i r m e n t . We a r e p e r s u a d e d f r o m t h e e v i d e n c e i n t h i s r e c o r d t h a t 
c l a i m a n t has a v e r y s u b s t a n t i a l d e g r e e o f p e r m a n e n t i m p a i r m e n t 
r e g a r d i n g h i s l o w b a c k . More s p e c i f i c a l l y , he i s l i m i t e d t o o n l y v e r y 
l i g h t l i f t i n g / c a r r y i n g , no r e p e t i t i v e b e n d i n g , and he can o n l y s i t , 
w a l k o r s t a n d f o r s h o r t p e r i o d s o f t i m e b e f o r e n e e d i n g t o r e s t / c h a n g e 
p o s i t i o n s . We base t h i s f i n d i n g on c l a i m a n t ' s c r e d i b l e t e s t i m o n y 
r e g a r d i n g h i s r e s i d u a l p a i n and l i m i t a t i o n s and on t h e m e d i c a l 
e v i d e n c e i n t h e r e c o r d , w h i c h g e n e r a l l y d e s c r i b e s c l a i m a n t ' s r e s i d u a l 
p h y s i c a l c a p a c i t y as b e i n g i n t h e l i g h t - s e d e n t a r y r a n g e a t b e s t (Ex. 
34 Page 7, Ex. 37 Page 3, Ex. 44 Page 4, and T r . #2 Page 1 8 ) . 

We a r e f u r t h e r p e r s u a d e d t h a t c l a i m a n t ' s b a c k - r e l a t e d 
i m p a i r m e n t i s a l  l a t t r i b u t a b l e t o h i s 1982 work i n j u r y . A c c o r d i n g t o 
t h e m e d i c a l e v i d e n c e i n t h e r e c o r d , c l a i m a n t s u f f e r s f r o m s e v e r e d i s c 
d i s e a s e a t t h e L4-5 and L5-S1 l e v e l s . Dr. P u z i s s , t h e o r t h o p e d i c 
s u r g e o n who e v a l u a t e d c l a i m a n t i n J u l y . 1 9 8 4 , has o p i n e d t h a t 
c l a i m a n t ' s September 1982 work i n j u r y c l e a r l y a g g r a v a t e d h i s 
p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e a t t h e L4-5 and L5-S1 l e v e l s 
(Ex. 34 Page 6 ) . The O r t h o p a e d i c C o n s u l t a n t s p a n e l s have n o t o p i n e d 
t o t h e c o n t r a r y . Even i  f t h e m e d i c a l e v i d e n c e d i d n o t s u p p o r t a 
f i n d i n g t h a t c l a i m a n t ' s 1982 i n j u r y w o r s ened h i s d e g e n e r a t i v e d i s c 
d i s e a s e c o n d i t i o n i t s e l f , c l a i m a n t ' s c r e d i b l e t e s t i m o n y — and t h e r e 
i s no c o n t r a r y e v i d e n c e i n t h e r e c o r d  — . e s t a b l i s h e s t h a t he was 
h a v i n g no back p r o b l e m s and was w o r k i n g w i t h o u t any r e s t r i c t i o n s 
r e g a r d i n g h i s back p r i o r . t o h i s September 1982 i n j u r y ( T r . #1 Page 
3 2 ) . The e v i d e n c e i n t h e r e c o r d f u r t h e r e s t a b l i s h e s t h a t t h e 1982 
i n j u r y h a s , a t t h e v e r y l e a s t , p r o d u c e d symptoms r e g a r d i n g c l a i m a n t ' s 
l o w back d e g e n e r a t i v e d i s c d i s e a s e and t h a t t h e s e o n g o i n g symptoms a r e 
t h e b a s i s f o r t h e s u b s t a n t i a l p h y s i c a l i m p a i r m e n t t h a t c l a i m a n t has 
w i t h r e s p e c t t o h i s l o w b a c k . C l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y as 
a r e s u l t o f s u c h back symptoms i s t h e r e f o r e c o m p e n s a b l e . See B a r r e t t 
v. D & H D r y w a l l , 300 Or 325 (1985 ) , and 300 Or 553, 555-556 (1986 ) . 

The r e m a i n i n g q u e s t i o n * i s w h e t h e r c l a i m a n t i s e m p l o y a b l e 
c o n s i d e r i n g h i s l e s s - t h a n - t o t a l , t h o u g h v e r y s u b s t a n t i a l , l o w back 
i m p a i r m e n t c o m b i n e d w i t h t h e p e r t i n e n t n o n m e d i c a l f a c t o r s . C l a i m a n t ' s 
age, 62 a t t h e t i m e o f t h e l a s t h e a r i n g , i s a s i g n i f i c a n t n e g a t i v e 
f a c t o r . He has c o m p l e t e d t h e 1 2 t h g r a d e b u t has had no o t h e r 
e d u c a t i o n o r t r a i n i n g . A l m o s t h i s e n t i r e work h i s t o r y has been as a 
t r u c k d r i v e r and t h e o n l y o t h e r work he has done has been as a f a r m 
l a b o r e r . H i s p e r m a n e n t low back i m p a i r m e n t p r e c l u d e s h i s r e t u r n t o 
s u c h p a s t w o r k . A c c o r d i n g t o t h e o n l y v o c a t i o n a l r e h a b i l i t a t i o n 
c o u n s e l o r who has seen c l a i m a n t , he has no t r a n s f e r a b l e s k i l l s . S a i d 
c o u n s e l o r i n d i c a t e d i n h e r May 1984 e v a l u a t i o n t h a t c l a i m a n t w o u l d 
need a r e t r a i n i n g p r o g r a m i n o r d e r t o become e m p l o y a b l e . W h a t e v e r 
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c l a i m a n t ' s e m p l o y a b i l i t y p r o s p e c t s m i g h t be a f t e r r e t r a i n i n g , t h e y 
c a n n o t be c o n s i d e r e d i n a s s e s s i n g h i s p r e s e n t l e v e l o f d i s a b i l i t y . 
See Gettman v. SAIF, 289 Or 609 ( 1 9 8 0 ) . 

The e m p l o y e r c o n t e n d s t h a t c l a i m a n t has f a i l e d t o s a t i s f y 
ORS 656.206 ( 3 ) because he has n o t made r e a s o n a b l e e f f o r t s t o seek 
work and has s i m p l y r e t i r e d . C l a i m a n t d i d make an e f f o r t t o r e t u r n tc 
work i n 1983, b u t a f t e r w o r k i n g f o r s e v e r a l months he s t o p p e d because 
he c o u l d no l o n g e r e n d u r e t h e r e s u l t i n g l o w back p a i n . S i n c e he 
s t o p p e d w o r k i n g i n l a t e 1983 he has n o t l o o k e d f o r work anywhere 
e l s e . The e v i d e n c e i n t h e r e c o r d i n d i c a t e s t h a t he has i n essence 
r e t i r e d and has been r e c e i v i n g a u n i o n p e n s i o n and s o c i a l s e c u r i t y 
d i s a b i l i t y b e n e f i t s . However, we a r e n o t p e r s u a d e d t h a t t h e s e f a c t s 
bar c l a i m a n t f r o m p e r manent t o t a l d i s a b i l i t y i n t h i s c a s e . Where t h e 
e v i d e n c e e s t a b l i s h e s t h a t g i v e n t h e c l a i m a n t ' s p h y s i c a l i n c a p a c i t y 
c o m b i n e d w i t h t h e p e r t i n e n t n o n m e d i c a l f a c t o r s  i t w o u l d be f u t i l e f o r 
hi m t o seek w o r k , h i s " r e t i r e m e n t " f r o m t h e work f o r c e / f a i l u r e t o seef 
work does n o t b a r pe r m a n e n t t o t a l d i s a b i l i t y . See SAIF v. S c h o l 1 , 92 
Or App 594 ( 1 9 8 8 ) ; SAIF v. Simpson, 88 Or App 61W7 641 (1987 ) . We a r t 
p e r s u a d e d t h a t t h e e v i d e n c e i n t h i s r e c o r d r e f l e c t s j u s t s u c h a 
s i t u a t i o n . C o n s i d e r i n g c l a i m a n t ' s s u b s t a n t i a l i n j u r y - r e l a t e d 
i m p a i r m e n t , h i s age, e d u c a t i o n a l l e v e l , work h i s t o r y , l a c k o f any 
t r a n s f e r a b l e v o c a t i o n a l s k i l l s , and t h e i n d i c a t i o n i n t h e r e c o r d f r o m 
t h e o n l y v o c a t i o n a l c o u n s e l o r who has seen him t h a t he w i l l r e q u i r e 
r e t r a i n i n g i n o r d e r t o be e m p l o y a b l e , we a r e p e r s u a d e d t h a t  i t w o u l d 
have been an e x e r c i s e i n u t t e r f u t i l i t y f o r c l a i m a n t t o l o o k f o r 
g a i n f u l work a f t e r he s t o p p e d t r u c k d r i v i n g i n l a t e 1983. We n o t e 
f u r t h e r t h a t t h e e v i d e n c e does n o t e s t a b l i s h t h a t c l a i m a n t has 
u n r e a s o n a b l y r e f u s e d t o u n d e r t a k e or c o m p l e t e any o f f e r e d v o c a t i o n a l 
r e t r a i n i n g p r o g r a m d e s i g n e d t o make him e m p l o y a b l e . See T a y l o r v. 
SAIF, 67 Or App 193 ( 1 9 8 4 ) . 

Based upon o u r f i n d i n g s o f f a c t and u l t i m a t e f a c t i n t h i s 
c ase and t h e a p p l i c a b l e l a w and f o r t h e f o r e g o i n g r e a s o n s , we c o n c l u d e 
t h a t c l a i m a n t has e s t a b l i s h e d h i s e n t i t l e m e n t t o pe r m a n e n t t o t a l 
d i s a b i l i t y f o r h i s 1982 back i n j u r y . 

ORDER 

The R e f e r e e ' s A p r i l 14, 1987 O p i n i o n and Ord e r on Remand 
i s a f f i r m e d . . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e f o r 
s e r v i c e s on B o a r d r e v i e w i n t h e amount o f $1,500, t o be p a i d by 
t h e s e l f - i n s u r e d e m p l o y e r . A c l i e n t - p a i d f e e , n o t t o e x c e e d $170, 
i s a p p r o v e d . 

ALLEN B. COOPER, C l a i m a n t WCB 86-08226 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s December 2, 1988 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Boar d Members C r i d e r and J o h n s o n . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f 
R e f e r e e S h e b l e y ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s upper 
back c o n d i t i o n and r e l a t e d c h i r o p r a c t i c t r e a t m e n t . On r e v i e w , t h e 
e m p l o y e r c o n t e n d s t h a t t h e R e f e r e e e r r e d i n f i n d i n g t h e c l a i m 
c o m p e n s a b l e under a "new i n j u r y " t h e o r y n o t a r g u e d by c l a i m a n t a t 
h e a r i n g . I f t h e Boar d a g r e e s , c l a i m a n t r e q u e s t s t h a t  i t remand t h e 
case t o t h e R e f e r e e f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . 

We a f f i r m . 
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FINDINGS OF FACT AND ULTIMATE FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s . 

CONCLUSIONS OF LAW AND OPINION 

At h e a r i n g , c l a i m a n t a r g u e d t h a t h i s c u r r e n t back c o n d i t i o n 
was c o m p e n s a b l e as e i t h e r an a g g r a v a t i o n o f a 1983 i n j u r y o r an 
o c c u p a t i o n a l d i s e a s e . The R e f e r e e r e j e c t e d b o t h t h e o r i e s a n d , i n s t e a d , 
f o u n d t h e c o n d i t i o n c o m p e n s a b l e on t h e b a s i s o f a "new i n j u r y " i n 
J a n u a r y 1986. 

On r e v i e w , t h e e m p l o y e r c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
f i n d i n g t h e c o n d i t i o n c o m p e n s a b l e as. a "new i n j u r y . " S p e c i f i c a l l y , i t 
a r g u e s t h a t t h e R e f e r e e was p r e c l u d e d f r o m a d d r e s s i n g t h e new i n j u r y 
t h e o r y b ecause t h e e m p l o y e r had no o p p o r t u n i t y o r r e a s o n t o p r e s e n t 
e v i d e n c e on t h a t i s s u e . We d i s a g r e e . 

I n r e a c h i n g t h i s d e c i s i o n , we a r e aware t h a t a R e f e r e e ' s 
s cope o f r e v i e w i s p r o p e r l y l i m i t e d t o t h e " i s s u e s " r a i s e d by t h e 
p a r t i e s a t h e a r i n g . See S y l v i a M. Evy, 35 Van N a t t a 89 ( 1 9 8 3 ) . C f . 
R u s s e l l v. A & D T e r m i n a l s , 50 Or App 27 ( 1 9 8 1 ) ; M a v i s v. SAIF, 45 Or 
App 1059 ( 1 9 8 0 ) . However, t h e "new i n j u r y " t h e o r y u n d e r l y i n g t h e 
R e f e r e e ' s r u l i n g i n t h i s case was n o t a "new i s s u e . " R a t h e r ,  i t was an 
a l t e r n a t i v e l e g a l t h e o r y on t h e c o m p e n s a b i l i t y i s s u e r a i s e d by c l a i m a n t 
a t h e a r i n g . A c c o r d i n g l y , t h e R e f e r e e ' s r u l i n g was n o t beyond t h e 
p r o p e r scope o f h i s r e v i e w . C f . A n i t a A. Bade, 36 Van N a t t a 1093 
( 1 9 8 4 ) (new l e g a l t h e o r y r a i s e d on B o a r d r e v i e w i s n o t "new i s s u e " and 
B o a r d i s f r e e t o a d d r e s s ) . A c c o r d M a r g a r e t F . B l a k e l e y , 38 Van N a t t a 
515 ( 1 9 8 6 ) . 

F u r t h e r m o r e , we a r e n o t p e r s u a d e d t h a t t h e e m p l o y e r has been 
p r e j u d i c e d by t h e R e f e r e e ' s r u l i n g . We n o t e t h a t e v i d e n c e c o n c e r n i n g 
t h e J a n u a r y 1986 "new i n j u r y " was s u b m i t t e d by b o t h p a r t i e s i n r e g a r d 
t o t h e o c c u p a t i o n a l d i s e a s e t h e o r y a d vanced by c l a i m a n t . See N e e l y v. 
SAIF, 43 Or App 319 ( 1 9 7 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 20, 1987, i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $500 f o r s e r v i c e s on 
Bo a r d r e v i e w , t o be p a i d by t h e i n s u r e r . The B o a r d a p p r o v e s a 
s u p p l e m e n t a l c l i e n t - p a i d f e e f o r t h e s e l f - i n s u r e d e m p l o y e r ' s a t t o r n e y 
f o r s e r v i c e s on B o a r d r e v i e w , n o t t o ex c e e d $150. 

SHARON P. FOWLER, C l a i m a n t WCB 86 - 0 6 7 2 7 , 8 6 - 0 3 4 1 7 & 86-13120 
S. D a v i d E v e s , C l a i m a n t ' s A t t o r n e y December 2, 1988 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members C r i d e r and J o h n s o n . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e M i c h a e l J o h n s o n ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r neck and low back c o n d i t i o n s ; and ( 2 ) 
u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e Company's d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r t h e same c o n d i t i o n . L i b e r t y N o r t h w e s t c r o s s - r e q u e s t s 
r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r t h a t : ( 1 ) awarded an 
i n s u r e r - p a i d a t t o r n e y f e e f o r c l a i m a n t ' s p a r t i c i p a t i o n a t t h e h e a r i n g 
on t h e i s s u e o f r e s p o n s i b i l i t y ; and ( 2 ) f a i l e d t o d i s c u s s payment o f 
d e p o s i t i o n c o s t s . We a f f i r m t h o s e p o r t i o n s o f t h e o r d e r p e r t a i n i n g t o 
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t h e i s s u e s o f r e s p o n s i b i l i t y and a t t o r n e y f e e s and m o d i f y t h a t p o r t i o n 
o f t h e R e f e r e e ' s o r d e r t h a t f a i l e d t o a d d r e s s t h e i s s u e o f t h e 
d e p o s i t i o n c o s t t o t h e e x t e n t t h a t t h e c o s t i s a s s e s s e d a g a i n s t L i b e r t y 
Nor t h w e s t . 

ISSUES 

1. Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n o f h e r 
c o m p e n s a b l e 1981 c o n d i t i o n or a "new i n j u r y " t o t h a t same c o n d i t i o n . 

2. Whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e f o r h i s 
e f f o r t s i n s e t t i n g a s i d e SAIF's r e s p o n s i b i l i t y d e n i a l . I f s o , w h e t h e r 
SAIF or L i b e r t y N o r t h w e s t s h o u l d be a s s e s s e d t h e f e e . 

3. Whether SAIF o r L i b e r t y N o r t h w e s t s h o u l d pay f o r 
Dr. G a l l a n t ' s November 6, 1986 d e p o s i t i o n . 

FINDINGS OF FACT 

R e s p o n s i b i l i t y 

On December 10, 1 9 8 1 , c l a i m a n t , a c e r t i f i e d n u r s e s ' a i d e a t 
t h e t i m e , c o m p e n s a b l y i n j u r e d her head, n e c k , r i g h t s h o u l d e r and l o w 
back when she f e l l down a s t a i r w a y w h i l e w o r k i n g f o r SAIF's i n s u r e d . 
Her c o n d i t i o n was d i a g n o s e d as a c u t e c o n t u s i o n and s p r a i n o f t h e 
c e r v i c a l and l u m b a r s p i n e . Over t h e n e x t s e v e r a l m o n t h s , she r e c e i v e d 
c o n s e r v a t i v e m e d i c a l c a r e f r o m D r s . A b e l , S e r b u , E n g l a n d e r , O t t and 
Roy. On May 18, 1982, she r e t u r n e d t o p a r t - t i m e w o r k . On A u g u s t 6, 
1982, a D e t e r m i n a t i o n awarded her 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . On December 6, 1982, a s t i p u l a t i o n i n c r e a s e d 
t h a t award t o 15 p e r c e n t (48 d e g r e e s ) u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y 
t o h e r neck and l o w b a c k . 

I n A p r i l 1983 c l a i m a n t s u f f e r e d an e x a c e r b a t i o n o f her 
c o m p e n s a b l e c o n d i t i o n w h i l e w o r k i n g as a f l o r a l a r r a n g e r . She saw 
Dr. Arbeene who a u t h o r i z e d t i m e l o s s . I n June 1983 SAIF a c c e p t e d t h e 
a g g r a v a t i o n c l a i m . I n J u l y and A u g u s t 1983 c l a i m a n t was t r e a t e d f o r 
d o r s a l and l u m b a r p a i n . I n August 1983 SAIF d e n i e d c l a i m a n t ' s second 
a g g r a v a t i o n c l a i m and c l a i m a n t d i d n o t a p p e a l t h a t d e n i a l . I n November 
1983 she was a g a i n t r e a t e d f o r head and s h o u l d e r p a i n . 

I n A p r i l 1984 c l a i m a n t s u f f e r e d f r o m a s p o n t a n e o u s i n c r e a s e 
i n her c e r v i c a l , t h o r a c i c and lumbar p a i n . Dr. K a u f f m a n d i a g n o s e d 
s i g n i f i c a n t f u n c t i o n a l o v e r l a y . 

A l t h o u g h c l a i m a n t d i d n o t seek m e d i c a l t r e a t m e n t d u r i n g t h e 
n e x t y e a r and a h a l f , her c e r v i c a l , t h o r a c i c and l u m b a r p a i n d i d n o t 
r e s o l v e . 

I n November 1985 c l a i m a n t r e t u r n e d t o Dr. E n g l a n d e r w i t h 
i n t e r m i t t e n t neck d i s c o m f o r t and o c c a s i o n a l l o w back p a i n . 
Dr. E n g l a n d e r d i a g n o s e d p e r s i s t e n t c e r v i c a l s t r a i n . C l a i m a n t had been 
w o r k i n g as an o f f i c e manager and had n o t m i s s e d work as a r e s u l t o f 
t h a t p a i n . On F e b r u a r y 5, 1986, however, she r e t u r n e d t o her p r e v i o u s 
o c c u p a t i o n o f n u r s e s ' a i d e , w o r k i n g s w i n g s h i f t f o r L i b e r t y N o r t h w e s t ' s 
i n s u r e d . On F e b r u a r y 13, 1986, she r e t u r n e d t o Dr. E n g l a n d e r w i t h 
i n c r e a s e d neck and s h o u l d e r symptoms. 

On t h e e v e n i n g o f F e b r u a r y 13, 1986, c l a i m a n t was pushed by a 
p a t i e n t i n t o a b e d r a i l and n i g h t s t a n d , i n j u r y i n g her l o w b a c k . She d i d 
n o t i m m e d i a t e l y r e p o r t t h e i n c i d e n t because she d i d n o t f e e l t h a t  i t 
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was s e r i o u s . On F e b r u a r y 14 and 18, 1986, c l a i m a n t d i d n o t r e p o r t t o 
work due t o t h e f l u  . On F e b r u a r y 24, 1986, Dr. G a l l a n t d i a g n o s e d 
marked c e r v i c a l and upper t h o r a c i c s p r a i n / s t r a i n w i t h a l a r g e d e g r e e o f 
spasm s e c o n d a r y t o e x a c e r b a t i o n o f her p r e e x i s t i n g c o n d i t i o n . On 
F e b r u a r y 26, 1986, c l a i m a n t f i l e d an i n j u r y r e p o r t r e g a r d i n g t h e 
F e b r u a r y 13, 1986 i n c i d e n t . 

T h r o u g h March and A p r i l 1986 c l a i m a n t c o n t i n u e d t r e a t i n g w i t h 
D r s . G a l l a n t and E n g l a n d e r . I n J u l y 1986 she was e x a m i n e d by 
Dr. M a r t e n s who d i a g n o s e d : ( 1 ) r i g h t l ow back c o n t u s i o n ; ( 2 ) r e c u r r e n t 
c e r v i c o t h o r a c i c s t r a i n ; ( 3 ) m i n i m a l d e g e n e r a t i v e a r t h r i t i s o f t h e 
c e r v i c a l and l u m b o s a c r a l s p i n e ; and ( 4 ) m o d e r a t e o b e s i t y . 

On May 5, 1986, L i b e r t y N o r t h w e s t d e n i e d c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y o f c l a i m a n t ' s back c o n d i t i o n , s t a t i n g t h a t t h e r e was 
i n s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h a t c l a i m a n t had s u s t a i n e d a new 
i n j u r y on F e b r u a r y 13, 1986. 

On September 10, 1986, SAIF d e n i e d r e s p o n s i b i l i t y f o r an 
a g g r a v a t i o n o f c l a i m a n t ' s c o m p e n s a b l e 1981 c o n d i t i o n , s t a t i n g t h a t 
i n f o r m a t i o n i n d i c a t e d t h a t she had s u f f e r e d a new i n j u r y w h i l e employed 
by L i b e r t y N o r t h w e s t ' s i n s u r e d i n F e b r u a r y 1986. SAIF d i d n o t deny t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

On O c t o b e r 7, 1986, t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t 
d e n i e d t h e d e s i g n a t i o n o f a p a y i n g a g e n t p u r s u a n t t o ORS 656.307 s i n c e 
L i b e r t y N o r t h w e s t had r a i s e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m as 
an i s s u e . 

The F e b r u a r y 13, 1986 i n c i d e n t d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e t o a w o r s e n i n g o f c l a i m a n t c e r v i c a l , t h o r a c i c o r l u m b a r 
c o n d i t i o n . 

D e p o s i t i o n 

On J u l y 30, 1986, Dr. M a r t e n s examined c l a i m a n t and o p i n e d 
t h a t she had s u f f e r e d o n l y a s y m p t o m a t i c w o r s e n i n g o f her neck 
c o n d i t i o n , b u t a w o r s e n i n g o f her l o w back c o n d i t i o n . On A u g u s t 20, 
1986, Dr. G a l l a n t i n d i c a t e d t h a t , d e s p i t e a w a x i n g and w a n i n g o f 
symptoms s i n c e c l a i m a n t ' s i n i t i a l 1981 i n j u r y , t h e F e b r u a r y 13, 1986 
i n j u r y d i d w o r s e n h e r u n d e r l y i n g back c o n d i t i o n . When SAIF s e n t 
Dr. G a l l a n t a copy o f Dr. M a r t e n s J u l y 30, 1986 r e p o r t , Dr. G a l l a n t 
c o n c u r r e d w i t h h i s c o n c l u s i o n s . SAIF r e c e i v e d t h a t l e t t e r o f 
c o n c u r r e n c e on O c t o b e r 1 , 1986. 

On O c t o b e r 8, 1986, L i b e r t y N o r t h w e s t ' s c o u n s e l w r o t e 
s e p a r a t e l e t t e r s t o D r s . M a r t e n s and G a l l a n t p r o v i d i n g new m e d i c a l 
i n f o r m a t i o n and p o s i n g numerous q u e s t i o n s i n an a t t e m p t t o e l i c i t 
c o n t r a r y r e s p o n s e s r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n . 

On O c t o b e r .9, 1986, D r s . M a r t e n s and G a l l a n t s e n t n a r r a t i v e 
r e p o r t s t o L i b e r t y N o r t h w e s t . B o t h d o c t o r s r e v e r s e d t h e i r p o s i t i o n s 
r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s l o w back c o n d i t i o n . L i b e r t y 
N o r t h w e s t p r o p o s e d t o o f f e r t h e two new l e t t e r s a t t h e O c t o b e r 13 
h e a r i n g . The h e a r i n g was p o s t p o n e d t o a l l o w SAIF t o c r o s s e xamine t h e 
d o c t o r s . On November 6, 1986, D r s . M a r t e n s and G a l l a n t were d e p o s e d . 

L i b e r t y N o r t h w e s t ' s O c t o b e r 8, 1986 l e t t e r t o Dr. G a l l a n t was 
n o t an a t t e m p t t o m e r e l y seek c l a r i f i c a t i o n o f h i s A u g u s t 20, 1986 
n a r r a t i v e r e p o r t ;  i t was an a t t e m p t t o e l i c i t an e n t i r e l y c o n t r a r y 
o p i n i o n r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n . 
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CONCLUSIONS OF LAW 

R e s p o n s i b i l i t y 

The R e f e r e e c o n c l u d e d t h a t t h e F e b r u a r y 13, 1986 i n c i d e n t 
c o n s t i t u t e d an a g g r a v a t i o n o f her c ompensable 1981 c o n d i t i o n and 
t h e r e f o r e s e t a s i d e SAIF's d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . We a g r e e . 

I n an a g g r a v a t i o n / n e w i n j u r y c o n t e x t , a l l o c a t i o n o f 
r e s p o n s i b i l i t y i s d e p e n d e n t on w h e t h e r c l a i m a n t ' s p r e s e n t c o n d i t i o n i s 
a c o n t i n u a t i o n o f h e r o r i g i n a l i n j u r y o r t h e r e s u l t o f a s u b s e q u e n t 
i n c i d e n t t h a t i n d e p e n d e n t l y c o n t r i b u t e d t o h e r c o n d i t i o n i n a m a t e r i a l 
way. CECO Corp. v. B a i l e y , 71 Or App 782, 785 ( 1 9 8 5 ) . To s h i f t 
r e s p o n s i b i l i t y t o a s u b s e q u e n t e m p l o y e r / i n s u r e r , t h e e v i d e n c e must 
e s t a b l i s h t h a t a s u b s e q u e n t i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o t h e 
c a u s a t i o n o f t h e d i s a b l i n g c o n d i t i o n , i . e . t o a w o r s e n i n g o f t h e 
u n d e r l y i n g c o n d i t i o n . See H e n s e l P h e l p s C o n s t r u c t i o n v. Mi r i c h , 81 Or 
App 290 ( 1 9 8 6 ) . I f t h e second i n c i d e n t m e r e l y a g g r a v a t e s t h e e f f e c t s 
o f t h e f i r s t and r e s u l t s i n a second p e r i o d o f d i s a b i l i t y w i t h o u t 
i n d e p e n d e n t l y c o n t r i b u t i n g t o c l a i m a n t ' s c o n d i t i o n , t h e f i r s t i n s u r e r 
r e m a i n s r e s p o n s i b l e . S m i t h v. Ed's Pancake House, 27 Or App 361 
(19 7 6 ) ; Wayne N. G e n t r y , 39 Van N a t t a 35 ( 1 9 8 7 ) . 

The m e d i c a l e v i d e n c e u n e q u i v o c a l l y e s t a b l i s h e s a p a t t e r n o f 
w a x i n g and w a n i n g o f neck and l o w back symptoms s i n c e t h e c o m p e n s a b l e 
1981 i n j u r y . A t no t i m e p r i o r t o t h e F e b r u a r y 13, 1986 i n c i d e n t d i d 
c l a i m a n t become f r e e o f h e r neck and l o w back symptoms. A l t h o u g h 
c l a i m a n t s u s t a i n e d a l o w back c o n t u s i o n as a r e s u l t o f b e i n g pushed by 
a p a t i e n t i n t o a b e d r a i l and n i g h t s t a n d , h e r u n d e r l y i n g c h r o n i c 
c e r v i c a l and l u m b a r s t r a i n / s p r a i n was n o t w o r s e n e d . 

I n June 1986 Dr. E n g l a n d e r r e p o r t e d t h a t c l a i m a n t ' s , o n l y 
o b j e c t i v e f i n d i n g s s u b s e q u e n t t o t h e F e b r u a r y 1986 i n c i d e n t i n c l u d e d 
some spasm i n t h e t r a p e z i u s p a r a s p i n o u s m u s c l e s , g r e a t e r on t h e r i g h t 
t h a n t h e l e f t . A l t h o u g h he b e l i e v e d t h a t t h e 1986 n u r s i n g home 
i n c i d e n t c o n t r i b u t e d t o c l a i m a n t ' s need f o r m e d i c a l t r e a t m e n t o f h e r 
c o n d i t i o n , Dr. E n g l a n d e r c o n c l u d e d t h a t  i t d i d n o t w o r s e n t h a t 
c o n d i t i o n . 

I n J u l y 1986 Dr. M a r t e n s a l s o o p i n e d t h a t c l a i m a n t ' s 
u n d e r l y i n g neck c o n d i t i o n had n o t w o r sened as a r e s u l t o f t h e 1986 
i n c i d e n t . However, based on a f a u l t y h i s t o r y o f no p r i o r l o w back p a i n 
p r o v i d e d by c l a i m a n t , he f u r t h e r o p i n e d t h a t c l a i m a n t ' s m i n i m a l l u m b a r 
i m p a i r m e n t was due t o t h e 1986 i n j u r y . I n A u g u s t 1986 Dr. G a l l a n t 
s t a t e d t h a t t h e 1986 i n j u r y had r e s u l t e d i n a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g back c o n d i t i o n . Y e t , when L i b e r t y N o r t h w e s t p r o v i d e d an 
a c c u r a t e m e d i c a l h i s t o r y t o D r s . M a r t e n s and G a l l a n t , t h e i r o p i n i o n s 
r e g a r d i n g c a u s a t i o n c h a n g e d . Dr. M a r t e n s r e t r a c t e d h i s o p i n i o n t h a t 
t h e 1986 i n c i d e n t had c a u s e d c l a i m a n t ' s m i n i m a l l u m b a r i m p a i r m e n t , 
w h i l e Dr. G a l l a n t c h a r a c t e r i z e d c l a i m a n t ' s l u m b o s a c r a l c o n d i t i o n as a 
r e c u r r e n t i n j u r y i n an i n d i v i d u a l who w o u l d be s u s c e p t i b l e t o r e c u r r e n t 
i n j u r y b ecause o f t h e p r e e x i s t i n g c o n d i t i o n . 

When we d i s r e g a r d t h e m e d i c a l o p i n i o n s w h i c h were based upon 
an e r r o n e o u s m e d i c a l h i s t o r y p r o v i d e d by c l a i m a n t , t h e r e c o r d 
e s t a b l i s h e s t h a t t h e F e b r u a r y 13, 1986 i n c i d e n t d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e t o a w o r s e n i n g o f h e r u n d e r l y i n g c o n d i t i o n . C o n s e q u e n t l y , 
we c o n c l u d e t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f her c o m p e n s a b l e 
1981 i n j u r y , f o r w h i c h SAIF r e m a i n s r e s p o n s i b l e . 
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A t t o r n e y f ee 

The Referee s t a t e d t h a t "but f o r " the c o m p e n s a b i l i t y d e n i a l 
of L i b e r t y Northwest, a .307 Order would have is s u e d and c l a i m a n t would 
not have r e q u i r e d r e p r e s e n t a t i o n a t h e a r i n g . T h e r e f o r e , he concluded 
t h a t L i b e r t y Northwest, was r e s p o n s i b l e f o r c l a i m a n t ' s a t t o r n e y f e e . We 
agree. 

L i b e r t y Northwest's d e n i a l of c o m p e n s a b i l i t y p r e v e n t e d t h e 
issuance of a .307 Order. Thus, r e s p o n s i b i l i t y was not the s o l e i s s u e 
at h e a r i n g . Moreover, L i b e r t y Northwest's d e n i a l c l e a r l y t h r e a t e n e d 
c l a i m a n t ' s a b i l i t y t o u l t i m a t e l y o b t a i n compensation. Under these 
c i r c u m s t a n c e s , c l a i m a n t i s not c o n s i d e r e d a nominal p a r t y and has 
a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e d . Consequently, she i s e n t i t l e d 
t o an i n s u r e r - p a i d a t t o r n e y ' s fee f o r s e r v i c e s rendered a t the h e a r i n g 
l e v e l . See ORS 656.386(1). 

I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a c l a i m a n t 
f i n a l l y p r e v a i l s from an order or d e c i s i o n denying t he c l a i m f o r 
compensation, a reasonable a t t o r n e y f ee s h a l l be a l l o w e d . ORS 
656.386(1). Where a c l a i m a n t overcomes an i n s u r e r ' s d e n i a l of 
c o m p e n s a b i l i t y , even though another i n s u r e r i s found r e s p o n s i b l e f o r 
compensation, the i n s u r e r t h a t denied c o m p e n s a b i l i t y i s r e s p o n s i b l e f o r 
c l a i m a n t ' s a t t o r n e y f e e . Karen J. Bates, 39 Van N a t t a 42, 43 (1 9 8 7 ) , 
c i t i n g Ronald J. Broussard, 38 Van Nat t a 59, 61 (1 9 8 6 ) , a f f ' d mem. 
Western Employers Insurance, v. Broussard., 82 Or App 550 ( 1986 ) . The 
b a s i c p o l i c y u n d e r l y i n g Bates i s t o encourage c a r r i e r s t o seek or 
accede t o the issuance of a .307 Order  i f they do not s e r i o u s l y c o n t e s t 
the c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation by h o l d i n g out the 
pr o s p e c t t h a t t h e y w i l l be being r e q u i r e d t o pay c l a i m a n t ' s a t t o r n e y 
f e e . Ronald L. Warner, 40 Van N a t t a 1082, 1194 (1988). 

We agree w i t h t he Referee t h a t SAIF i s r e s p o n s i b l e f o r 
c l a i m a n t ' s compensation. However, SAIF o n l y denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c e r v i c a l and lumbar c o n d i t i o n .  I t was L i b e r t y Northwest's 
d e n i a l of c o m p e n s a b i l i t y which prompted c l a i m a n t ' s p a r t i c i p a t i o n a t t h e 
h e a r i n g . Under these c i r c u m s t a n c e s , we f i n d t h a t L i b e r t y Northwest i s 
r e s p o n s i b l e f o r c l a i m a n t ' s e n t i r e a t t o r n e y fee award. 
D e p o s i t i o n c o s t s 

The Referee d i d not address the i s s u e r e g a r d i n g which c a r r i e r 
was r e s p o n s i b l e f o r Dr. G a l l a n t ' s d e p o s i t i o n c o s t s . On r e v i e w , we f i n d 
t h a t L i b e r t y Northwest i s r e s p o n s i b l e f o r the d e p o s i t i o n c o s t s . 

As a g e n e r a l r u l e , d e p o s i t i o n c o s t s are t h e r e s p o n s i b i l i t y of 
t h e p a r t y whose w i t n e s s i s the s u b j e c t of the d e p o s i t i o n . Gregg C. 
So r b e t s , 38 Van N a t t a 39, 40 (198 6 ) , c i t i n g Michael M. McGarry, 34 Van 
N a t t a 1520 ( 1 9 8 0 ) ; see Hanna v. McGrew Bros. S a w m i l l , 44 Or App 189, 
194-95, m o d i f i e d on o t h e r grounds, 45 Or App 757 (19 8 0 ) . A w i t n e s s who 
appears by means of w r i t t e n r e p o r t s , see e.g., ORS 656.210(2), i s t h e 
w i t n e s s of the p a r t y t h a t f i r s t submits t he r e p o r t which g i v e s r i s e t o 
t h e d e p o s i t i o n r e q u e s t . See Hanna v. McGrew Bros. S a w m i l l , supra, 44 
Or App a t 194-95; Michael M. McGarry, supra, 34 Van N a t t a a t 1520. 

I n t h e p r e s e n t case, a d e p o s i t i o n of Dr. G a l l a n t , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , was requested by SAIF. P r i o r t o the d e p o s i t i o n , 
however, SAIF had i n i t i a l l y e l i c i t e d a n a r r a t i v e r e p o r t from 
Dr. G a l l a n t . T h i s i n i t i a l r e p o r t was f o l l o w e d by L i b e r t y Northwest 
p r o v i d i n g Dr. G a l l a n t w i t h a d d i t i o n a l m edical i n f o r m a t i o n and 
a t t e m p t i n g t o produce a second r e p o r t from him w i t h a c o n t r a r y o p i n i o n , 
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w h i c h he p r o v i d e d . As a r e s u l t o f t h a t second r e p o r t , SAIF deposed 
Dr. G a l l a n t . 

The q u e s t i o n , t h e r e f o r e , i s whose w i t n e s s was Dr. G a l l a n t f o r 
p u r p o s e s o f t a k i n g h i s d e p o s i t i o n . We c o n c l u d e t h a t L i b e r t y N o r t h w e s t 
was n o t m e r e l y s e e k i n g t o c r o s s examine Dr. G a l l a n t when i t  : ( 1 ) 
p r o v i d e d him w i t h a d d i t i o n a l m e d i c a l i n f o r m a t i o n ; and ( 2 ) e l i c i t e d a 
m e d i c a l o p i n i o n r e g a r d i n g c a u s a t i o n c o n t r a r y t o t h a t o p i n i o n 'which SAIF 
had p r e v i o u s l y e v o k e d f r o m t h e d o c t o r . A c c o r d i n g l y , SAIF's d e p o s i t i o n 
o f Dr. G a l l a n t was a c r o s s - e x a m i n a t i o n o f L i b e r t y N o r t h w e s t ' s w i t n e s s 
and L i b e r t y N o r t h w e s t r e m a i n e d r e s p o n s i b l e f o r t h e c o s t o f t h a t 
d e p o s i t i o n . 

ORDER 

The R e f e r e e ' s O r d e r d a t e d J a n u a r y 2 2 , 1 9 8 7 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
f a i l e d t o a d d r e s s w h i c h c a r r i e r was r e s p o n s i b l e f o r Dr. G a l l a n t ' s 
d e p o s i t i o n c o s t i s m o d i f i e d t o t h e e x t e n t t h a t L i b e r t y N o r t h w e s t i s 
f o u n d r e s p o n s i b l e f o r t h a t c o s t . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a s s e s s e d f e e 
o f $ 3 0 0 , t o be p a i d by L i b e r t y N o r t h w e s t . A c l i e n t - p a i d f e e , p a y a b l e 
f r o m L i b e r t y N o r t h w e s t t o i t s c o u n s e l , i s a p p r o v e d , n o t t o e x c e e d $ 4 5 . 

RALPH S. NUTTING, C l a i m a n t WCB 87-05355 
W e l c h , Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s December 2, 1988 
Cummins, Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Leahy's o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 

and l e f t a n k l e  J u l y 3 , 1 9 8 6 . He  seen by h i s l o n g - t i m e t r e a t i n g 

l e f t l o w 
c o n s i d e r

 back and h i p c o n d i t i o n .
 a d d i t i o n a l e v i d e n c e . We

 C l a i m a n t moves f o r remand t o 
 deny t h e m o t i o n and a f f i r m t h e o r d e r . 

ISSUES 

The i s s u e s on 
c l a i m a n t ' s low back and

 r e v i e w a r e remand and
 h i p c o n d i t i o n . 

 c o m p e n s a b i l i t y o f 

FINDINGS OF FACT 

C l a i m a n t , 6 3 , s u s t a i n e d an i n j u r y t o h i s l e f t h i p , l e f t knee 
 on  was 

p h y s i c i a n , Dr. N o r q u i s t , a t t h e h o s p i t a l emergency room. Dr. N o r q u i s t 
d i a g n o s e d c o n t u s i o n and s p r a i n o f t h e l e f t h i p , knee and a n k l e , 
s u p e r i m p o s e d on e x t e n s i v e o s t e o a r t h r i t i s . C l a i m a n t ' s a n k l e s p r a i n 
a p p a r e n t l y r e s o l v e d q u i c k l y . 

Dr. N o r q u i s t r e f e r r e d c l a i m a n t t o Dr. B l a c k s t o n e r e g a r d i n g 
h i s knee s p r a i n . Dr. B l a c k s t o n e had seen c l a i m a n t on r e f e r r a l p r i o r 
t o h i s i n j u r y because o f c o m p l a i n t s o f l e f t b u t t o c k p a i n . A f t e r t h e 
i n j u r y , h o w ever, Dr. B l a c k s t o n e d i d n o t t r e a t c l a i m a n t f o r h i s h i p o r 
back p a i n . He t r e a t e d o n l y c l a i m a n t ' s knee, f o r w h i c h he recommended 
a r t h r o s c o p i c s u r g e r y . 

C l a i m a n t was e x a mined by t h e O r t h o p a e d i c C o n s u l t a n t s on 
O c t o b e r 8, 1 9 8 6 . They had a h i s t o r y w h i c h i n c l u d e d Dr. N o r q u i s t ' s 
o r i g i n a l i n j u r y d i a g n o s i s , as w e l l as c l a i m a n t ' s p r i o r h i s t o r y o f low 
back and b u t t o c k p a i n . T h e i r x - r a y s r e v e a l e d s e v e r e l u m b a r s c o l i o s i s , 
s e v e r e o s t e o a r t h r i t i c changes o f t h e l u m b o s a c r a l f a c e t , and m o d e r a t e l y 
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s e v e r e o s t e o a r t h r i t i s o f b o t h h i p s . They d i a g n o s e d a c u t e i n t e r n a l 
d e r a n g e m e n t o f t h e knee, and c o n c u r r e d i n t h e p r o p o s a l f o r 
a r t h r o s c o p i c s u r g e r y . 

A r t h r o s c o p i c s u r g e r y was p e r f o r m e d on c l a i m a n t ' s l e f t knee 
on November 17, 1986. C l a i m a n t ' s knee p a i n l a r g e l y r e s o l v e d f o l l o w i n g 
s u r g e r y . 

J u s t p r i o r t o h i s a r t h r o s c o p i c s u r g e r y , c l a i m a n t ' s 
c o m p l a i n t s o f l e f t h i p p a i n i n c r e a s e d . On F e b r u a r y 18, 1987, he was 
e x a m i n e d by Dr. Hummel, n e u r o l o g i s t . Dr. Hummel recommended a 
m y e l o g r a m , w h i c h was c o n d u c t e d on March 3, 1987. The m y e l o g r a m 
r e v e a l e d e x t r a d u r a l c o m p r e s s i o n a t L3-4 and L4-5 s e c o n d a r y t o 
s c o l i o s i s and l u m b a r s p o n d y l o s i s , as w e l l as g r o s s d e g e n e r a t i v e d i s c 
d i s e a s e f r o m L2-S1 i n c l u s i v e . 

On March 9, 1987, Dr. N o r q u i s t , r e p o r t e d t o t h e i n s u r e r t h a t 
c l a i m a n t ' s p r e s e n t back d i s a b i l i t y d i d n o t r e s u l t f r o m h i s J u l y 3, 
1986 i n j u r y . 

On March 18-, 1987, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f 
t r e a t m e n t and t i m e l o s s ' f o r c l a i m a n t ' s back c o n d i t i o n . The d e n i a l was 
based on t h e m e d i c a l i n f o r m a t i o n t h a t t h e back and h i p c o n d i t i o n was 
due t o c l a i m a n t ' s p r e e x i s t i n g , s e v e r e d e g e n e r a t i v e a r t h r i t i s and s p i n a l 
s t e n o s i s . 

On March 23, 1987, Dr. N o r q u i s t w r o t e t o t h e i n s u r e r t o 
c l a r i f y h i s March 9 r e p o r t . He s t a t e d t h a t c l a i m a n t ' s d i s a b i l i t y 
r e s u l t e d f r o m an a c u t e e x a c e r b a t i o n o f t h e p r e e x i s t i n g c o n d i t i o n , and 
t h a t t h e p r e e x i s t i n g c o n d i t i o n had been a s y m p t o m a t i c p r i o r t o t h e 
J u l y 3, 1986 i n j u r y . 

Dr. Hummel w r o t e t h e i n s u r e r on A p r i l 2, 1987, s a y i n g he had 
"no k n o w l e d g e o f any ' p r e e x i s t i n g c o n d i t i o n ' " , b u t t h a t  i t was c l e a r 
t o h i m t h a t t h e d e s c r i b e d i n j u r y a t l e a s t e x a c e r b a t e d any c o n d i t i o n , 
i f n o t i n f a c t c o n s t i t u t e d a new i n j u r y . 

Dr. Hummel p e r f o r m e d s u r g e r y on June 5, 1987. He p e r f o r m e d 
f o r a m i n o t o m i e s o n L 5 - S l l e f t , a l a t e r a l g u t t e r d e c o m p r e s s i o n , and 
b i l a t e r a l l u m b a r d e c o m p r e s s i o n l a m i n e c t o m y on t h e same d i s c s . 
P o s t o p e r a t i v e l y , he r e p o r t e d t h a t c l a i m a n t had s e v e r e l u m b a r s c o l i o s i s 
and d e g e n e r a t i v e c h a n g e s , w i t h bony g r o w t h s i g n i f i c a n t l y c o m p r o m i s i n g 
t h e e x i t i n g n e r v e r o o t s . 

C l a i m a n t was e x a mined by Dr. R o b e r t Rosenbaum, n e u r o l o g i s t , 
on June 9, 1987. The h i s t o r y he gave Dr. Rosenbaum i n c l u d e d o n l y one 
e p i s o d e o f back o r h i p symptoms p r i o r t o h i s i n j u r y . Dr. Rosenbaum 
d i a g n o s e d S i r a d i c u l o p a t h y , and c o n t i n u i n g n e r v e r o o t i m p i n g e m e n t a t 
l e a s t a t L 5-S1. He f o u n d c l a i m a n t ' s c o n d i t i o n u n r e l a t e d t o h i s 
a c c i d e n t a l i n j u r y . 

H e a r i n g i n t h i s m a t t e r was h e l d on June 15, 1987. On 
November 6, 1987, w h i l e t h i s m a t t e r was p e n d i n g b e f o r e t h e B o a r d , 
c l a i m a n t f i l e d a " M o t i o n t o Remand f o r A d d i t i o n a l E v i d e n c e , " t h a t 
e v i d e n c e b e i n g a September 1987 r e p o r t f r o m Dr. Thomas Rosenbaum, 
n e u r o l o g i s t . 

ULTIMATE FINDING OF FACT 

C l a i m a n t s u f f e r e d f r o m p r e e x i s t i n g c o n d i t i o n s i n h i s l o w 
back and l e f t h i p w h i c h were a g g r a v a t e d by h i s i n j u r y o f 
J u l y 3, 1986. The e x a c e r b a t i o n o f t h e s e p r e e x i s t i n g c o n d i t i o n s by t h e 
i n d u s t r i a l a c c i d e n t i s a m a t e r i a l c o n t r i b u t i n g c a use o f h i s p r e s e n t 
l o w back and h i p c o n d i t i o n s . -1922-



CONCLUSIONS OF LAW AND OPINION 

We may remand i f we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) . We may t h e n remand o n l y i f t h e n e w l y d i s c o v e r e d e v i d e n c e 
was n o t o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o h e a r i n g . George T. 
Cala w a , 38 Van N a t t a 1319 ( 1 9 8 6 ) . H e r e , t h e e v i d e n c e s o u g h t t o be 
a d m i t t e d i s a r e p o r t , f r o m a c o n s u l t i n g p h y s i c i a n . I t was g e n e r a t e d 
a f t e r t h e h e a r i n g , b u t w i t h due d i l i g e n c e c o u l d have been g e n e r a t e d 
p r i o r t o h e a r i n g . We a l s o n o t e t h a t t h i s p h y s i c i a n t e s t i f i e d a t t h e 
h e a r i n g , a f t e r e x a m i n i n g c l a i m a n t . We c o n c l u d e t h a t t h e r e c o r d was 
n o t i n s u f f i c i e n t l y d e v e l o p e d . C l a i m a n t ' s m o t i o n t o remand i s d e n i e d . 

C l a i m a n t a l t e r n a t i v e l y a s s e r t e d a c c i d e n t a l i n j u r y and 
o c c u p a t i o n a l d i s e a s e i n t h i s c l a i m . G e n e r a l l y , i n j u r i e s a r e caused by 
i d e n t i f i a b l e , d i s c r e t e e v e n t s . I n c o n t r a s t , an o c c u p a t i o n a l d i s e a s e 
u s u a l l y has a g r a d u a l o n s e t , and i t s e x i s t e n c e i s o f t e n n o t p e r c e i v e d 
u n t i l a f t e r t h e t i m e o f a f f l i c t i o n . Crowe v. Je l d - W e n , 77 Or App 81 
( 1 9 8 5 ) . I n t h i s c a s e , c l a i m a n t was i n j u r e d by one d i s c r e t e a c t when 
he t w i s t e d t o c a t c h a s h i f t i n g l o a d o f v e n e e r . The f a c t t h a t he a l s o 
s u f f e r e d f r o m p r e e x i s t i n g s p i n a l c o n d i t i o n s does n o t change o u r 
c o n c l u s i o n t h a t he s u f f e r e d an i n j u r y , and n o t an o c c u p a t i o n a l d i s e a s e . 

C l a i m a n t m u s t , t h e r e f o r e , p r o v e t h a t t h e i n j u r y was a 
m a t e r i a l c o n t r i b u t i n g f a c t o r i n h i s d i s a b i l i t y . Summit v. 
W e y e r h a e u s e r , 25 Or App 851 ( 1 9 7 6 ) . C l a i m a n t had a h i s t o r y o f l o w 
back and l e f t h i p symptoms, d a t i n g back t o 1978 and r e p o r t e d r e g u l a r l y 
t o Dr. N o r q u i s t s i n c e 1984. I n A p r i l 1986, Dr. B l a c k s t o n e d i a g n o s e d 
s e v e r e a r t h r i t i s and s c o l i o s i s i n c l a i m a n t ' s l o w b a c k . T h i s d i a g n o s i s 
c o n t i n u e d , w i t h m i n o r v a r i a t i o n s , t h r o u g h c l a i m a n t ' s back s u r g e r y up 
t o t h e d a t e o f h e a r i n g . 

C l a i m a n t , however, was n o t d i s a b l e d by h i s p r e e x i s t i n g 
c o n d i t i o n s . He had wo r k e d f o r t h i s e m p l o y e r s i n c e 1979, a t t h e same 
p o s i t i o n , and had done t h i s same j o b f o r a p r i o r e m p l o y e r . I t was n o t 
u n t i l t h e i n j u r y i n J u l y , 1986, t h a t c l a i m a n t was d i s a b l e d . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n r e p o r t e d t o t h e i n s u r e r i n 
March 1987 t h a t c l a i m a n t ' s t h e n - p r e s e n t back d i s a b i l i t y was n o t a 
r e s u l t o f h i s J u l y 1986 i n j u r y . He t h e n c l a r i f i e d h i s o p i n i o n , s a y i n g 
t h a t t h e d i s a b i l i t y stemmed f r o m a c u t e e x a c e r b a t i o n o f c l a i m a n t ' s 
p r e e x i s t i n g a s y m p t o m a t i c c o n d i t i o n . We a g r e e . The i n s u r e r r e l i e s on 
t h e o p i n i o n o f Dr. Rosenbaum who o p i n e d t h a t c l a i m a n t ' s i n j u r y has 
r e s o l v e d and t h a t h i s p r e s e n t c o n d i t i o n i s due t o p r e e x i s t i n g 
c o n d i t i o n s . We a g r e e t h a t h i s p r e e x i s t i n g c o n d i t i o n s a r e now t h e main 
c a u s e o f h i s l o w back and h i p c o n d i t i o n s . However,  i t was t h e 
e x a c e r b a t i o n o f t h o s e p r e e x i s t i n g c o n d i t i o n s by an i n d u s t r i a l a c c i d e n t 
t h a t l e d t o c l a i m a n t ' s p r e s e n t s t a t e o f d i s a b i l i t y . We f i n d t h a t 
c l a i m a n t has s u s t a i n e d t h e b u r d e n o f p r o o f . Summit v. W e y e r h a e u s e r , 
s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 19, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $500, t o be p a i d by 
t h e i n s u r e r . A c l i e n t - p a i d f e e , n o t t o exceed $247.50, i s a p p r o v e d . 
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SHARON A. OSWALD, C l a i m a n t WCB 87-05405 
Noreen K. S a l t v e i t , C l a i m a n t ' s A t t o r n e y December 2, 1988 
D a v i d S m i t h ( S A I F ) , Defense A t t o r n e y O r d e r on R e v i e w 

R e v i e w e d by B o a r d Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e L i p t o n ' s o r d e r w h i c h 
u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s r i g h t h i p 
c o n d i t i o n . The i s s u e on r e v i e w i s t h e p r o p r i e t y o f s a i d d e n i a l . 

FINDINGS OF FACT 

From o u r r e v i e w o f t h e r e c o r d we a g r e e . w i t h and a d o p t t h e 
R e f e r e e ' s f i n d i n g s r e g a r d i n g t h e c r e d i b i l i t y and r e l i a b i l i t y o f 
c l a i m a n t and t h e o t h e r w i t n e s s e s a t t h e h e a r i n g . 

On December 5, 1983, c l a i m a n t f i l e d a w o r k e r s ' c o m p e n s a t i o n 
c l a i m w i t h h e r e m p l o y e r , SAIF's i n s u r e d , a l l e g i n g t h a t she had i n j u r e d 
her l e f t a n k l e and r i g h t h i p t h a t day when she f e l l a t w o r k , t w i s t i n g 
h e r l e f t f o o t a n d . l a n d i n g on her r i g h t h i p . On J a n u a r y 19, 1984, SAIF 
a c c e p t e d t h e c l a i m . 

S u b s e q u e n t t o her December 1983 work i n j u r y c l a i m a n t 
r e c e i v e d c o n s e r v a t i v e t r e a t m e n t and was e v a l u a t e d by numerous 
p h y s i c i a n s f o r p a i n c o m p l a i n t s i n v o l v i n g her l o w e r b a c k , r i g h t h i p , 
and r i g h t l e g . She c o n t i n u e d w o r k i n g e x c e p t f o r s h o r t p e r i o d s i n t h e 
w i n t e r o f 1984, l a t e summer o f 1984, and w i n t e r o f 1985. Her c l a i m 
was c l o s e d by a J u l y 1 1 , 1985 D e t e r m i n a t i o n O r d e r . She was a w a rded 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o r t h e a f o r e m e n t i o n e d p e r i o d s when 
she was o f f w o r k . I n a d d i t i o n , she was awarded 5 p e r c e n t (16 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

F o l l o w i n g c l a i m c l o s u r e , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
p a i n i n h e r l o w b a c k , r i g h t h i p and l e g . She was t r e a t e d 
c o n s e r v a t i v e l y . 

I n A u g u s t 1986 c l a i m a n t r e c e i v e d , p u r s u a n t t o a s t i p u l a t i o n , 
an a d d i t i o n a l 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r h e r 1983 i n j u r y . 

C l a i m a n t ' s r i g h t h i p symptoms p e r s i s t e d t h e r e a f t e r . She saw 
D r s . G r i t z k a , Zimmerman, and G a v l i c k i n e a r l y 1987 f o r h e r r i g h t h i p 
c o m p l a i n t s . S u r g e r y was recommended: a C h i a r i o s t e o t o m y . SAIF 
t h e r e a f t e r d e n i e d t h e c o m p e n s a b i l i t y , i n c o n n e c t i o n w i t h t h e 1983 
i n j u r y c l a i m , o f c l a i m a n t ' s r i g h t h i p c o n d i t i o n and t h e p r o p o s e d 
s u r g e r y . The C h i a r i o s t e o t o m y was p e r f o r m e d on March 16, 1987. 

C l a i m a n t had a c o n g e n i t a l d y s p l a s i a o f t h e r i g h t h i p w i t h 
d e g e n e r a t i v e a r t h r i t i s t h a t p r e e x i s t e d h e r 1983 work i n j u r y . Her 
r i g h t h i p f i r s t became s y m p t o m a t i c i n a b o u t 1 9 8 1 . At t h a t t i m e she 
began l i m p i n g t o some e x t e n t and had some r i g h t h i p d i s c o m f o r t when 
she was on h e r f e e t a l o t . She r e c e i v e d c o n s e r v a t i v e m e d i c a l 
t r e a t m e n t i n t h e f o r m o f m e d i c a t i o n . Her r i g h t h i p symptoms d i d n o t 
l i m i t her a c t i v i t i e s , on o r o f f t h e j o b , p r i o r t o her 1983 i n j u r y . 

C l a i m a n t ' s r i g h t h i p p a t h o l o g y d i d n o t w o r s e n , due t o e i t h e r 
i n d u s t r i a l o r n o n i n d u s t r i a l c a u s e s , f r o m December 5, 1983 t o e a r l y 
1987. However, c l a i m a n t ' s December 5, 1983 i n j u r y s i g n i f i c a n t l y 
w o r s e n e d her r i g h t h i p symptoms and s a i d symptoms n e v e r r e t u r n e d t o 
t h e p r e i n j u r y l e v e l . 

C l a i m a n t ' s March 1987 r i g h t h i p s u r g e r y was p e r f o r m e d i n 
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o r d e r t o g i v e her p a i n r e l i e f and a l s o t o d e l a y f u t u r e p r o g r e s s i o n o f 
her r i g h t h i p d e g e n e r a t i v e a r t h r i t i s . 

OPINION AND CONCLUSIONS 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f t h e March 19, 
1987 r i g h t h i p s u r g e r y and r e l a t e d t r e a t m e n t and d i s a b i l i t y c l a i m a n t 
must show t h a t t h e s u r g e r y was a t l e a s t m a t e r i a l l y r e l a t e d t o her 
December 1983 i n j u r y . Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , 87 Or App 694, 697-98 ( 1 9 8 7 ) ; J o r d a n v. SAIF, 86 Or App 
29, 32 ( 1 9 8 7 ) . 

The e v i d e n c e does n o t e s t a b l i s h t h a t f r o m December 5, 1983 
t o e a r l y 1987 c l a i m a n t ' s r i g h t h i p p a t h o l o g y w o r s e n e d a t a l l  , e i t h e r 
due t o work o r nonwork s o u r c e s . I n t h i s r e g a r d , we f i n d n o t h i n g i n 
any o f t h e m e d i c a l r e p o r t s t h a t c o n t a i n s any c o m p a r a t i v e a s s e s s m e n t , 
i n t e r m s o f x - r a y s o r o t h e r o b j e c t i v e e v i d e n c e , o f c l a i m a n t ' s r i g h t 
h i p p a t h o l o g y i n 1983 v s . 1987. What t h e l a y and m e d i c a l e v i d e n c e 
does e s t a b l i s h i s t h a t a l t h o u g h c l a i m a n t d i d have some m i l d r i g h t h i p 
symptoms p r i o r t o h e r 1983 work i n j u r y , t h e i n j u r y s i g n i f i c a n t l y 
w o r s e n e d h e r r i g h t h i p symptoms and h e r s y m p t o m a t o l o g y has n e v e r 
r e t u r n e d t o t h e p r e i n j u r y l e v e l . F u r t h e r , c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y and t h e r e p o r t s o f her t r e a t i n g s u r g e o n , Dr. Zimmerman, and 
a c o n s u l t i n g s u r g e o n , Dr. G a v l i c k , e s t a b l i s h t h a t a m a t e r i a l p u r p o s e 
o f c l a i m a n t ' s March 1987 r i g h t h i p s u r g e r y was t o p r o v i d e symptom 
r e l i e f (Ex. 3 1 , Ex. 33A, Page 3, and T r . , Page 18, L i n e s 23-25, Page 
19, L i n e s 1-2, and Page 2 1 , L i n e s 3 - 4 ) . 

We c o n c l u d e t h a t because c l a i m a n t ' s 1983 work i n j u r y c a u s e d 
a s i g n i f i c a n t w o r s e n i n g o f h e r r i g h t h i p symptoms w h i c h n e v e r r e t u r n e d 
t o t h e p r e i n j u r y l e v e l and because a m a t e r i a l p u r p o s e o f t h e 1987 
r i g h t h i p s u r g e r y was t o p r o v i d e symptom r e l i e f , s a i d s u r g e r y i s 
c o m p e n s a b l y r e l a t e d t o c l a i m a n t ' s 1983 work i n j u r y . C l a i m a n t i s 
t h e r e f o r e e n t i t l e d t o have h e r expenses f o r t h e 1987 r i g h t h i p 
s u r g e r y , and any r e l a t e d t r e a t m e n t and d i s a b i l i t y , p a i d by SAIF i n 
c o n n e c t i o n w i t h t h e 1983 i n j u r y c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 20, 1987 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o 
SAIF f o r p r o c e s s i n g a c c o r d i n g t o l a w . C l a i m a n t ' s a t t o r n e y i s awarded 
$1,500 f o r s e r v i c e s a t t h e h e a r i n g l e v e l and $600 f o r s e r v i c e s on 
B o a r d r e v i e w , t o be p a i d by t h e SAIF C o r p o r a t i o n . 

WILLIAM E. WILL INGHAM, C l a i m a n t WCB 86-02793 & 86-00 5 1 5 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s December 2, 1988 
Pau l Mackey, D e f e n s e A t t o r n e y O r d e r on Rev i e w 
Norman C o l e ( S A I F ) , D e f e n s e A t t o r n e y 

Reviewed by Board Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e M u l d e r ' s 
o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l 
d i s e a s e c l a i m s f o r l e a d p o i s o n i n g , h e a r i n g l o s s and t i n n i t u s . We 
r e v e r s e w i t h r e g a r d t o t h e l e a d p o i s o n i n g c l a i m and a f f i r m w i t h r e g a r d 
t o t h e h e a r i n g l o s s and t i n n i t u s c l a i m s . 

ISSUES 

1 . C o m p e n s a b i l i t y o f c l a i m a n t ' s l e a d p o i s o n i n g , h e a r i n g 
l o s s , and t i n n i t u s c l a i m s . 
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(a) Whether c l a i m a n t has proven by a preponderance of 
t h e evidence t h a t he s u f f e r s from l e a d p o i s o n i n g , t h e major 
c o n t r i b u t i n g cause of which was h i s exposure t o l e a d i n the w o r k p l a c e . 

(b) Whether c l a i m a n t has proven t h a t h i s work exposure 
t o n o i s e was the major c o n t r i b u t i n g cause of h i s documented h e a r i n g 
l o s s and h i s t i n n i t u s c o n d i t i o n . 

FINDINGS OF FACT 

Claimant was employed as a scrap i r o n burner and l a b o r e r f o r 
more than f o u r y e a r s . During t h a t t i m e , he was exposed t o i n h a l e d 
t o x i n s i n c l u d i n g asbestos and l e a d . Claimant was a l s o exposed t o h i g h 
n o i s e l e v e l s . A l l exposures were w i t h v a r y i n g f r e q u e n c i e s , exposure 
l e v e l s and d u r a t i o n s . C l a i m a n t , f o r the most p a r t , wore no r e s p i r a t o r 
or- o t h e r s p e c i a l c l o t h i n g or p r o t e c t i v e d e v i c e s . He sometimes wore 
e a r p l u g s . The employer has been c i t e d s e v e r a l times f o r unsafe 
work i n g c o n d i t i o n s , p r i m a r i l y f o r f a i l u r e t o deal p r o p e r l y w i t h 
employee exposure t o asbestos. 

Claimant l e f t work w i t h t h e employer i n A p r i l , 1985, t o 
b e g i n work as a b r i d g e p a i n t e r on a seasonal b a s i s . As a p a i n t e r , he 
r o u t i n e l y worked w i t h lead-based p a i n t s and was exposed t o h i g h n o i s e 
l e v e l s . However, he wore a r e s p i r a t o r and ear p l u g s w h i l e so 
employed. Claimant was l a i d o f f from t h i s j o b a f t e r October, 1985. 

I n August, 1985, c l a i m a n t became concerned about i n c r e a s i n g 
problems w i t h s h o r t n e s s of b r e a t h , p r o d u c t i v e cough, and wheezing. 
Claimant had o t h e r c o m p l a i n t s i n c l u d i n g s h o r t - t e r m memory l o s s , 
f a t i g u e , i n c r e a s e d s l e e p r e q u i r e m e n t s and i n c r e a s e d i r r i t a b i l i t y  . He 
a l s o e x p e r i e n c e d a two-year h i s t o r y of t i n n i t u s . I n a d d i t i o n , he had 
a t h r e e - y e a r h i s t o r y of n o c t u r n a l l e g cramps. These l e g cramps 
disappeared almost c o m p l e t e l y a f t e r c l a i m a n t l e f t h i s j o b w i t h the 
employer and began work as a p a i n t e r . 

As a r e s u l t of h i s h e a l t h concerns, c l a i m a n t was examined a t 
the O c c u p a t i o n a l H e a l t h C l i n i c a t the Oregon H e a l t h Sciences 
U n i v e r s i t y (OHSU) on August 27, 1985 by Drs. S c o t t , Morton and 
F e l d s t e i n . During August and September, 1985, c l a i m a n t underwent 
l a b o r a t o r y and c l i n i c a l t e s t s f o r p o s s i b l e a s b e s t o s i s , h e a r i n g l o s s , 
t i n n i t u s and l e a d i n t o x i c a t i o n . The l a b o r a t o r y data r e v e a l e d e l e v a t e d 
l e a d l e v e l s and a h i g h - f r e q u e n c y h e a r i n g l o s s . Tests f o r a s b e s t o s i s 
were n e g a t i v e . 

I n November, 1985, c l a i m a n t s u b m i t t e d a c l a i m t o SAIF f o r 
" b l o o d , l e g cramps, memory l o s s . " Under the "Describe A c c i d e n t F u l l y " 
s e c t i o n of h i s c l a i m form, c l a i m a n t s t a t e d " [ e x p o s u r e ] t o h i g h n o i s e 
l e v e l s , asbestoses [ s i c ] , leaded p a i n t s , hazdrdous [ s i c ] fumes from 
g a l v a n i z e d i r o n , l e a d , copper, l e a d p a i n t e d s t e e l - aluminum and o t h e r 
m e t a l s . " 

A summary r e p o r t i s s u e d by Dr. Morton i n December, 1985, 
i n d i c a t e d t h a t c l a i m a n t ' s l e v e l of s t o r e d l e a d i n the body r e q u i r e d no 
t r e a t m e n t . 

On January 3, 1986, SAIF is s u e d a d e n i a l of c l a i m a n t ' s c l a i m 
f o r " l u n g , h e a r i n g l o s s , b l o o d , l e g cramps, memory l o s s and asbestos 
exposure." 

The h e a r i n g i n t h i s case was h e l d i n two s e s s i o n s . The 
f i r s t s e s s i o n convened i n December, 1986. I n the process of p r e p a r i n g 
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f o r h i s t e s t i m o n y a t h e a r i n g , Dr. M o r t o n d i s c o v e r e d t h a t c l a i m a n t ' s 
l e a d l e v e l had been i n c o r r e c t l y c a l c u l a t e d i n Sept e m b e r , 1985. 
P r o p e r l y c a l c u l a t e d , c l a i m a n t ' s l e a d l e v e l a t t h e t i m e was 
s u f f i c i e n t l y h i g h t o w a r r a n t t r e a t m e n t . I n J a n u a r y , 1987, a f t e r t h e 
f i r s t h e a r i n g s e s s i o n and p r i o r t o t h e second s e s s i o n , c l a i m a n t was 
a d m i t t e d t o t h e h o s p i t a l f o r t r e a t m e n t i n t h e f o r m o f c h e l a t i o n w h i c h 
a l l o w s i n d i v i d u a l s t o e x c r e t e e x c e s s l e v e l s o f t o x i n s f r o m t h e i r 
s y s t e m s . T r e a t m e n t l a s t e d a p p r o x i m a t e l y f i v e d a y s . 

C l a i m a n t smokes one t o one and o n e - h a l f p a c k s o f c i g a r e t t e s 
p e r day. He smokes m a r i j u a n a two t o t h r e e t i m e s p e r week. He 
consumes f i v e t o sev e n b e e r s p e r week. C l a i m a n t s e r v e d  i n t h e Navy 
f r o m 1973 t o 1976. 

C l a i m a n t u n d e r w e n t an a u d i o g r a m a t OHSU on A u g u s t 28, 1985. 
A se c o n d a u d i o g r a m was a d m i n i s t e r e d by Dr. H i c k s , a u d i o l o g i s t , on 
F e b r u a r y 28, 1986. Dr. H i c k s ' a u d i o g r a m r e v e a l e d n o r m a l h e a r i n g i n 
t h e r i g h t e ar w i t h a s l i g h t h i g h - f r e q u e n c y l o s s i n t h e l e f t e a r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s e x p o s u r e t o l e a d fumes w h i l e a t work was t h e 
m a j o r c o n t r i b u t i n g cause o f h i s e l e v a t e d l e a d b u r d e n r e q u i r i n g m e d i c a l 
s e r v i c e s . 

We a r e u n a b l e t o f i n d t h e c l a i m a n t ' s e x p o s u r e t o h i g h n o i s e 
l e v e l s a t work was t h e m a j o r c o n t r i b u t i n g cause o f h i s t i n n i t u s 
c o n d i t i o n o r h e a r i n g l o s s . 

CONCLUSIONS.OF LAW AND OPINION 

Lead P o i s o n i n g 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , c l a i m a n t 
has t h e b u r d e n o f p r o v i n g t h a t h i s employment as a s c r a p m e t a l b u r n e r 
and l a b o r e r was t h e m a j o r c o n t r i b u t i n g cause o f t h e o n s e t o r a 
p a t h o l o g i c a l w o r s e n i n g o f a c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s o r 
r e s u l t i n g i n d i s a b i l i t y . See f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; 656.804; 
f o r m e r 6 5 6 . 0 0 5 ( 8 ) ; D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) ; 
B l a k e l y V. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . 

C l a i m a n t a r g u e s on r e v i e w t h a t h i s work e x p o s u r e t o l e a d 
fumes r e s u l t e d i n e l e v a t e d l e a d l e v e l s w h i c h , i n t u r n , r e s u l t e d i n 
many o f t h e symptoms he was e x p e r i e n c i n g i n A u g u s t , 1985. SAIF 
c o n t e n d s t h a t c l a i m a n t ' s " low amount o f e x c e s s l e a d " r e s u l t e d i n no 
d i s a b i l i t y and r e q u i r e d no m e d i c a l s e r v i c e s . T h e r e f o r e , SAIF a r g u e s , 
a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e has n o t been p r o v e n . SAIF c i t e s 
Brown v. SAIF C o r p o r a t i o n , 79 Or App 205, 208 ( 1 9 8 6 ) , i n s u p p o r t o f 
i t s p o s i t i o n . 

We t u r n f i r s t t o t h e q u e s t i o n w h e t h e r c l a i m a n t ' s employment 
r e s u l t e d  i n e l e v a t e d l e a d l e v e l s . T e s t s c o n d u c t e d a t OHSU i n 
Septem b e r , 1985 were i n i t i a l l y i n t e r p r e t e d as i n d i c a t i n g a m i l d 
e l e v a t i o n . Dr. M o r t o n s u b s e q u e n t l y t e s t i f i e d t h a t t h e d a t a f r o m t h o s e 
t e s t s was i m p r o p e r l y c o m p u t e d . P r o p e r l y c o m p u t e d , t h e d a t a i n d i c a t e d 
a s u f f i c i e n t l y h i g h l e a d l e v e l t o r e q u i r e t r e a t m e n t . Dr. M o r t o n a l s o 
o p i n e d t h a t c l a i m a n t ' s employment as a s c r a p m e t a l b u r n e r was l i k e l y 
t h e m a j o r c o n t r i b u t i n g cause o f h i s e l e v a t e d l e a d l e v e l . 

C l a i m a n t was examined by Dr. B a y e r , who s p e c i a l i z e s i n 
c l i n i c a l t o x i c o l o g y , on March 3, 1986. He i n t e r p r e t e d c l a i m a n t ' s 
e a r l i e r t e s t s as d i s c l o s i n g a b l o o d l e a d l e v e l w h i c h was s l i g h t l y 
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h i g h e r t h a n t h e average p o p u l a t i o n , but normal when compared w i t h t h e 
average worker p u r s u a n t t o OHSA g u i d e l i n e s . Dr. Morton c h a l l e n g e d 
Dr. Bayer's d i s t i n c t i o n between t h e g e n e r a l p o p u l a t i o n and t h e average 
worker as "an o u t d a t e d concept" w i t h "no medical v a l i d i t y . " I n 
a d d i t i o n , Dr. Bayer moved o u t - o f - s t a t e p r i o r t o Dr. Morton's d i s c o v e r y 
r e g a r d i n g the i n c o r r e c t c o m p u t a t i o n o f c l a i m a n t ' s l e a d l e v e l i n 
September, 1985. 

We need not r e s o l v e the d i s p u t e between Drs. Morton and 
Bayer as t o th e v a l i d i t y of Dr. Bayer's normal p o p u l a t i o n / a v e r a g e 
worker d i s t i n c t i o n . Regardless of the outcome of t h a t d i s p u t e , both 
p h y s i c i a n s agree t h a t c l a i m a n t ' s blood l e a d l e v e l was e l e v a t e d beyond 
what would be expected i n the absence o f an o c c u p a t i o n a l exposure. 
There i s no evidence i n the r e c o r d o f any o f f - w o r k exposure t o l e a d . 
Moreover, Dr. Morton's o p i n i o n t h a t c l a i m a n t ' s work exposure t o le a d 
fumes was t h e major c o n t r i b u t i n g cause of t h a t e l e v a t e d l e a d c o n d i t i o n 
i s e s s e n t i a l l y u n d i s p u t e d . 

SAIF does not deny t h a t c l a i m a n t ' s l e a d l e v e l was a t l e a s t 
s l i g h t l y e l e v a t e d i n 1985. I n s t e a d , SAIF argues t h a t c l a i m a n t ' s 
c o n d i t i o n n e i t h e r r e q u i r e d medical s e r v i c e s nor r e s u l t e d i n 
d i s a b i l i t y . See former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . I n t h i s r e g a r d , SAIF 
argues t h a t c l a i m a n t ' s c h e l a t i o n t r e a t m e n t was not " r e q u i r e d " and t h a t 
a l l o t h e r m e d i c a l s e r v i c e s were d i a g n o s t i c o n l y . SAIF argues t h a t a 
need f o r d i a g n o s t i c s e r v i c e s a l o n e , w i t h o u t a need f o r medical 
t r e a t m e n t , i s i n s u f f i c i e n t t o . e s t a b l i s h a compensable c l a i m . 

We do not agree w i t h SAIF t h a t c l a i m a n t ' s c h e l a t i o n 
t r e a t m e n t i n January, 1987 was.not " r e q u i r e d " as t h a t term i s used i n 
former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . Dr. Morton was s u f f i c i e n t l y concerned about 
c l a i m a n t ' s e l e v a t e d l e a d l e v e l t h a t he r e f e r r e d him t o th e nephrology 
department a t OHSU. Dr. McCarron, n e p h r o l o g i s t , diagnosed c h r o n i c 
l e a d i n t o x i c a t i o n r e s u l t i n g from "a s i g n i f i c a n t body l e a d burden." 
Claimant then underwent f i v e days of h o s p i t a l i z a t i o n and t r e a t m e n t . 
We conclude t h a t c l a i m a n t underwent r e q u i r e d medical t r e a t m e n t t o deal 
w i t h a w o r k - r e l a t e d c o n d i t i o n . 

However,- even assuming t h a t c l a i m a n t ' s c h e l a t i o n t r e a t m e n t 
was not " r e q u i r e d " by h i s c o n d i t i o n , c l a i m a n t n e v e r t h e l e s s underwent 
m u l t i p l e d i a g n o s t i c medical s e r v i c e s t o determine what was wrong w i t h 
him. While SAIF contends t h a t d i a g n o s t i c s e r v i c e s alone do not 
q u a l i f y as " r e q u i r e d medical s e r v i c e s " pursuant t o former ORS 
6 5 6 . 0 0 5 ( 8 ) ( a ) , we do not agree. 

The Court of Appeals has r e c e n t l y addressed t h i s q u e s t i o n . 
I n F inch v. S t a y t o n Canning Co., 93 Or App 168 (19 8 8 ) , c l a i m a n t 
s u f f e r e d from a w o r k - r e l a t e d c a r p a l t u n n e l c o n d i t i o n . Claimant 
r e c e i v e d d i a g n o s t i c s e r v i c e s f o r her c o n d i t i o n . No t r e a t m e n t was 
recommended. We concluded t h a t c l a i m a n t ' s c l a i m was not compensable 
because her c o n d i t i o n r e q u i r e d o n l y d i a g n o s t i c s e r v i c e s . 

On r e v i e w , t h e c o u r t r e v e r s e d . The c o u r t f i r s t r e c i t e d 
language from former ORS 656.005(8)(a) which d e f i n e s a compensable 
i n j u r y as "an a c c i d e n t a l i n j u r y a r i s i n g out of and i n the course o f 
employment r e q u i r i n g medical s e r v i c e s or r e s u l t i n g i n d i s a b i l i t y or 
death." The c o u r t then noted t h a t former ORS 656.0 0 5 ( 8 ) ( a ) makes no 
d i s t i n c t i o n between d i a g n o s i s and t r e a t m e n t . The c o u r t f u r t h e r noted 
t h a t t h e f a c t t h a t no t r e a t m e n t i s a v a i l a b l e f o r an i n j u r y or disease 
does not mean t h a t a c l a i m a n t i s not i n j u r e d or . s i c k . The c o u r t 
concluded t h a t c l a i m a n t ' s d i a g n o s t i c medical s e r v i c e s were compensable 
as they were r e q u i r e d t o determine what was wrong w i t h her, even 
though no t r e a t m e n t was recommended. _Id a t 173. 

-1928-



The same a n a l y s i s a p p l i e s h e r e . C l a i m a n t ' s employment 
e x p o s u r e t o l e a d fumes was t h e m a j o r c o n t r i b u t i n g c a use o f h i s 
e l e v a t e d l e a d l e v e l . C l a i m a n t u n d e r w e n t d i a g n o s t i c m e d i c a l s e r v i c e s 
i n o r d e r t o d e t e r m i n e t h a t was wrong w i t h h i m . P u r s u a n t t o t h e 
c o u r t ' s d e c i s i o n i n F i n c h , s u p r a , c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r l e a d p o i s o n i n g i s c o m p e n s a b l e . See a l s o C o l l i n s v. H y g e n i c 
C o r p . o f O r e gon, 86 Or App 484 ( 1 9 8 7 ) . 

H e a r i n g Loss and T i n n i t u s 

On J a n u a r y 29, 1986, D r s . M o r t o n and F e - l d s t e i n r e p o r t e d t h a t 
i  t was l i k e l y t h a t c l a i m a n t ' s t i n n i t u s and h e a r i n g l o s s were due t o 
h i s e x p o s u r e t o h i g h n o i s e l e v e l s w i t h o u t p r o t e c t i o n w h i l e p e r f o r m i n g 
h i s j o b d u t i e s as a s c r a p m e t a l w o r k e r . Dr. M o r t o n r e i t e r a t e d t h i s 
o p i n i o n a t h e a r i n g . 

Dr. H i c k s d i s a g r e e d . Based upon i n t e r p r e t a t i o n o f t h e 
a u d i o g r a m he a d m i n i s t e r e d , i n c l u d e d h i s f i n d i n g , o f a o n e - s i d e d h i g h 
f r e q u e n c y l o s s , he o p i n e d t h a t c l a i m a n t ' s h e a r i n g l o s s - w a s more 
s u g g e s t i v e o f s p e c i f i c a c o u s t i c t r a u m a s u c h as an i n t e n s e b l a s t o f 
n o i s e r a t h e r t h a n t h e more c o n t i n u a l n o i s e e x p o s u r e c h a r a c t e r i s t i c o f 
an o c c u p a t i o n a l s e t t i n g s uch as c l a i m a n t ' s . ' He t h e o r i z e d t h a t 
c l a i m a n t ' s e x p o s u r e t o weapons f i r e i n t h e m i l i t a r y was a more l i k e l y 
e x p l a n a t i o n o f h i s h e a r i n g l o s s . I n a d d i t i o n , he n o t e d t h a t c l a i m a n t 
p r e s e n t e d s e v e r a l h i g h r i s k f a c t o r s f o r t i n n i t u s i n c l u d i n g d r u g o r 
a l c o h o l abuse and s m o k i n g o f t o b a c c o . He e s s e n t i a l l y c o n c l u d e d t h a t 
i  t was n o t p r o b a b l e t h a t c l a i m a n t ' s work e x p o s u r e was t h e m a j o r cause 
o f h i s t i n n i t u s c o m p l a i n t s . 

We f i n d Dr. H i c k s ' o p i n i o n s more p e r s u a s i v e on t h e s e 
i s s u e s . He i s a s p e c i a l i s t i n e v a l u a t i n g h e a r i n g d i s o r d e r s . I n 
a d d i t i o n , h i s e x p l a n a t i o n o f t h e t r a u m a - i n d u c e d c h a r a c t e r o f 
c l a i m a n t ' s h e a r i n g l o s s i s b e t t e r r e a s o n e d t h a n Dr. M o r t o n ' s more 
c u r s o r y e x p l a n a t i o n o f t h e c a u s a l c o n n e c t i o n b e t w e e n c l a i m a n t ' s 
c o n d i t i o n s and h i s work e x p o s u r e s . W h i l e he t h e o r i z e d t h a t c l a i m a n t ' s 
m i l i t a r y e x p o s u r e s c a u s e d h i s h e a r i n g l o s s , we do n o t i n t e r p r e t h i s 
o p i n i o n as d e p e n d e n t on t h a t t h e o r y . M o r e o v e r , we a r e n o t c o n v i n c e d 
by c l a i m a n t ' s t e s t i m o n y t h a t he was n o t e x p o s e d t o n o i s e w h i l e i n t h e 
Navy. 

I t i s c l a i m a n t ' s b u r d e n t o p r o v e t h e c o m p e n s a b i l i t y o f h i s 
c l a i m . See W i l l i a m s v.. SAIF, 22 Or App 350 ( 1 9 7 5 ) . The e v i d e n c e on 
t h i s q u e s t i o n i s , a t most, i n e q u i p o i s e . C l a i m a n t h a s , t h e r e f o r e , 
f a i l e d t o s u s t a i n h i s b u r d e n on t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 8, 1987, i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . T h a t p o r t i o . n o f t h e R e f e r e e ' s o r d e r t h a t u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s l e a d p o i s o n i n g c l a i m i s 
r e v e r s e d . C l a i m a n t ' s l e a d p o i s o n i n g c l a i m i s remanded t o SAIF f o r 
a c c e p t a n c e and p r o c e s s i n g i n a c c o r d a n c e w i t h l a w . The r e m a i n d e r o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an 
a s s e s s e d f e e o f $1 ,800 f o r s e r v i c e s p r o v i d e d a t h e a r i n g and on review-
i n p r e v a i l i n g on t h e l e a d p o i s o n i n g i s s u e , p a y a b l e by t h e SAIF 
C o r p o r a t i o n . 
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BARBARA J . BATCHELOR, C l a i m a n t WCB 86-12101 
M i n t u r n , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 9, 1988 
R i c h a r d B a r b e r ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

R e v i e w e d by B o a r d Members F e r r i s and J o h n s o n . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e G r u b e r ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m r e l a t i n g t o h e r l o w b a c k . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r t h a t : ( 1 ) 
r e j e c t e d h e r r e q u e s t f o r i n t e r i m c o m p e n s a t i o n ; ( 2 ) r e j e c t e d h e r 
r e q u e s t f o r t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n ; and ( 3 ) r e j e c t e d h e r 
r e q u e s t f o r p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's a l l e g e d l y 
u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n o r t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n . The i s s u e s a r e c o m p e n s a b i l i t y , i n t e r i m 
c o m p e n s a t i o n , t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n , p e n a l t i e s and 
a t t o r n e y f e e s . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e w i t h t h e 
e x c e p t i o n o f t h a t p o r t i o n o f t h e o r d e r w h i c h h e l d t h a t c l a i m a n t was 
n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n because she was n o t 
e n t i t l e d t o i n t e r i m c o m p e n s a t i o n . We a g r e e w i t h t h e R e f e r e e t h a t 
c l a i m a n t was n o t e n t i t l e d t o i n t e r i m c o m p e n s a t i o n because SAIF d i d n o t 
r e c e i v e n o t i c e o f a p o t e n t i a l l y w o r k - r e l a t e d i n j u r y r e s u l t i n g i n 
d i s a b i l i t y u n t i l a f t e r c l a i m a n t had r e c o v e r e d f r o m t h e a c u t e phase o f 
h e r i n j u r y and had r e p o r t e d f o r r e g u l a r w o r k . ORS 6 5 6 . 0 0 5 ( 6 ) 
( f o r m e r l y s u b s e c t i o n ( 7 ) ) ; Donna J . H a l s e y , 39 Van N a t t a 116, 117-18 
( 1 9 8 7 ) ; see Bono v. SAIF, 298 Or 405, 409-10 ( 1 9 8 4 ) . Now t h a t t h e 
c l a i m has been f o u n d c o m p e n s a b l e , h o w e v e r , t h e f a c t t h a t c l a i m a n t was 
n o t e n t i t l e d t o i n t e r i m c o m p e n s a t i o n does n o t p r e c l u d e h e r f r o m 
r e c e i v i n g t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o r any p e r i o d d u r i n g 
w h i c h she was d i s a b l e d due t o t h e c o m p e n s a b l e i n j u r y . See S i l s b y v. 
SAIF, 39 Or App 555, 560-62 ( 1 9 7 9 ) ; see Kosanke v. S A I F , 41 Or App 17, 
21 n.2 ( 1 9 7 9 ) . W h e t h e r and t o what e x t e n t c l a i m a n t may be e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n i s , a t t h i s p o i n t , a c l a i m s 
p r o c e s s i n g m a t t e r f o r S A I F , see ORS 6 56.268, and t h u s w i l l n o t be 
a d d r e s s e d by t h e B o a r d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 12, 1987, as s u p p l e m e n t e d by 
t h e o r d e r d a t e d March 26, 1987, i s r e v e r s e d i n p a r t . T h a t p o r t i o n o f 
t h e o r d e r t h a t h e l d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n i s r e v e r s e d . The r e m a i n d e r o f t h e o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on B o a r d 
r e v i e w on t h e d e n i a l i s s u e , t o be p a i d by SAIF C o r p o r a t i o n , as w e l l as 
25 p e r c e n t o f t h e t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n w h i c h may a c c r u e 
t o c l a i m a n t as a r e s u l t o f t h i s o r d e r , n o t t o e x c e e d $ 1 0 0 . 

BLYTHE A. CHESSELET, C l a i m a n t WCB 86-15161 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s December 7, 1988 
K a t e D o n n e l l y ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

R e v i e w e d by B o a r d Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e F o s t e r ' s o r d e r t h a t : ( 1 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y a ward f o r a l e f t f l a n k i n j u r y f r o m 5 p e r c e n t (16 
d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O r d e r , t o 25 p e r c e n t (80 
d e g r e e s ) ; and ( 2 ) a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's 
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a l l e g e d u n r e a s o n a b l e t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e R e f e r e e ' s 
o r d e r t h a t : ( 1 ) d e c l i n e d t o award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 
b eyond t h a t awarded by a D e t e r m i n a t i o n O r d e r ; and ( 2 ) d e c l i n e d t o 
a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's f a i l u r e t o e a r l i e r 
commence payment o f t e m p o r a r y ' d i s a b i l i t y b e n e f i t s . We a f f i r m , m o d i f y , 
and r e v e r s e . 

ISSUES 

1. E x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

2. E x t e n t o f t e m p o r a r y d i s a b i l i t y . 

3. P e n a l t i e s and a t t o r n e y f e e s f o r u n t i m e l y commencement o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

4. P e n a l t i e s and a t t o r n e y f e e s f o r u n i l a t e r a l t e r m i n a t i o n 
of t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

FINDINGS OF FACT 

C l a i m a n t was compensab.ly i n j u r e d i n May 1985 w h i l e employed 
as a c h o k e r s e t t e r when he was s t r u c k i n t h e s i d e by a l o g . He 
s u b s e q u e n t l y e x p e r i e n c e d f l a n k p a i n and h e m a t u r i a , o r b l o o d i n t h e 
u r i n e . 

C l a i m a n t was o f f work f o r more t h a n one month f o l l o w i n g t h e 
a c c i d e n t . He t h e n r e t u r n e d t o work f o r t h e n e x t s i x m o n t h s , a l t h o u g h 
he c o n t i n u e d t o e x p e r i e n c e l e f t f l a n k p a i n and h e m a t u r i a . 

I n December 1985, he s u f f e r e d a c o m p e n s a b l e r i g h t w r i s t 
i n j u r y . . Dr. Mann, o r t h o p e d i c s u r g e o n , o p e r a t e d on c l a i m a n t ' s w r i s t on 
J a n u a r y 17, 1986. He was o f f work as a r e s u l t o f t h i s i n j u r y u n t i l 
March 1986. 

On March 3, 1986, c l a i m a n t was r e l e a s e d t o r e t u r n t o h i s 
r e g u l a r work by Dr. Mann. He r e t u r n e d t o w o r k , b u t l e f t e i t h e r t h a t 
same day or t h e f o l l o w i n g day f o r r e a s o n s u n r e l a t e d t o e i t h e r i n j u r y . 

C l a i m a n t a p p e a r e d a t t h e h o s p i t a l emergency room on 
June 10, 1986, w i t h c o m p l a i n t s o f s e v e r e f l a n k p a i n . The f o l l o w i n g 
d ay, Dr. P u r v i s , h i s t r e a t i n g n e p h r o l o g i s t , n o t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was becoming more u r g e n t . He r e p e a t e d a p r i o r 
r e c o m m e n d a t i o n f o r d i a g n o s t i c s u r g e r y i n t h e f o r m o f a r e n a l b i o p s y . 

SAIF a u t h o r i z e d t h e s u r g e r y w h i c h was p e r f o r m e d on 
Au g u s t 14, 1986. The r e s u l t s o f t h e b i o p s y were e s s e n t i a l l y n o r m a l . 

Dr. P u r v i s r e e x a m i n e d c l a i m a n t on September 8, 1986. He 
f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y . He c a u t i o n e d a g a i n s t v e r y 
heavy w o r k . 

I n September 1986, SAIF r e o p e n e d t h e c l a i m t o pay t i m e l o s s 
f r o m A u g u s t 14 t o A u g u s t 2 1 , 1986. 

I n O c t o b e r 1986, Dr. P u r v i s c o m p l e t e d a r e l e a s e - f r o m - w o r k 
f o r m r e t r o a c t i v e l y r e l e a s i n g c l a i m a n t f r o m work f o r t h e p e r i o d A u g u s t 
14 t h r o u g h August 2 1 , 1986. 

An O c t o b e r 20, 1986 D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 5 
p e r c e n t u n s c h e d u l e d p ermanent p a r t i a l d i s a b i l i t y and t e m p o r a r y 
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d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d f r o m May 9, 1985 t h r o u g h June 16, 
1986 . T h i s o r d e r was amended t e n days l a t e r by.a D e t e r m i n a t i o n O r d e r 
w h i c h awarded a d d i t i o n a l t e m p o r a r y b e n e f i t s f o r t h e one-week p e r i o d i n 
Au g u s t 1986 when c l a i m a n t was r e c o v e r i n g f r o m t h e r e n a l b i o p s y . 

C l a i m a n t was 29 y e a r s o l d as o f t h e d a t e o f h e a r i n g . He has 
c o m p l e t e d t h e e i g h t h g r a d e i n s c h o o l and has o b t a i n e d a GED. He was a 
s e r g e a n t i n t h e army where he was a t a n k commander and s u p e r v i s e d a 
m o t o r p o o l . H i s p r i m a r y v o c a t i o n a l e x p e r i e n c e s have i n v o l v e d a u t o 
m e c h a n i c s and m e d i u m - t o - h e a v y employment i n t h e woods. 

As o f t h e d a t e o f h e a r i n g , c l a i m a n t had n o t r e t u r n e d t o h i s 
a t - i n j u r y e m p l o y m e n t . He had, however, p e r f o r m e d work f o r an 
i n s u r a n c e company and as a p a r t - t i m e s u r v e y o r on an i r r e g u l a r b a s i s . 
S i n c e l e a v i n g h i s employment, he has a p p l i e d f o r s e v e r a l j o b s b u t 
r e c e i v e d no j o b o f f e r s . These j o b s were p r i m a r i l y i n t h e f i e l d o f 
a u t o m o b i l e s e r v i c e s . 

S i n c e h i s i n j u r y , c l a i m a n t has gone h u n t i n g , has c u t down 
t r e e s w i t h a c h a i n saw, and has t a k e n p a r t i n a t l e a s t one b o x i n g 
c o m p e t i t i o n . He t a k e s n o n p r e s c r i p t i o n p a i n m e d i c a t i o n . E x c e s s i v e 
w a l k i n g and d r i v i n g l o n g d i s t a n c e s r e s u l t i n i n c r e a s e d p a i n . He i s 
now u n a b l e t o p e r f o r m v e r y heavy l a b o r . H i s i m p a i r m e n t "as a r e s u l t o f 
h i s c o m p e n s a b l e i n j u r y i s i n t h e m i l d r a n g e . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s 
t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e c o m p e n s a b l e i n j u r y 
o r c o n d i t i o n . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g t h e l o s s o f e a r n i n g 
c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e o f p h y s i c a l i m p a i r m e n t 
r e s u l t i n g f r o m t h e compe n s a b l e i n j u r y and a l l o f t h e r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e_t s e g . We a p p l y 
t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . 
H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 2 96 Or 50 5, 510 ( 1 9 8 4 ) ; F r a i j o v. 
F r e d N. Bay News Co., 59 Or App 260, 269 ( 1 9 8 2 ) . 

Due t o h i s c o m p e n s a b l e i n j u r y , c l a i m a n t i s u n a b l e t o p e r f o r m 
v e r y heavy p h y s i c a l l a b o r . T h i s p r e c l u d e s him f r o m p e r f o r m i n g h i s 
a t - i n j u r y j o b d u t i e s . However, he r e t a i n s t h e a b i l i t y t o p e r f o r m 
m e d i u m - t o - h e a v y w o r k . He i s , t h e r e f o r e , c a p a b l e o f p e r f o r m i n g a 
v a r i e t y o f a u t o s e r v i c e - t y p e j o b s f o r w h i c h he has t r a i n i n g . H i s 
l i m i t e d e d u c a t i o n a l b a c k g r o u n d a d v e r s e l y a f f e c t s h i s e a r n i n g 
c a p a c i t y . However, h i s r e l a t i v e y o u t h i s a m o d e r a t e l y p o s i t i v e 
f a c t o r . A f t e r c o n s i d e r i n g t h e s e f a c t o r s , a l o n g w i t h h i s m i l d 
i m p a i r m e n t , we c o n c l u d e t h a t t h e 25 p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y awarded by t h e R e f e r e e a p p r o p r i a t e l y 
c o m p e n s a t e s c l a i m a n t f o r h i s compen s a b l e i n j u r y . 

T e m porary D i s a b i l i t y I s s u e s 

The R e f e r e e f o u n d t h a t , p r o c e d u r a l l y , SAIF s h o u l d have 
c o n t i n u e d t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m A u g u s t 2 1 , 1986 
u n t i l i s s u a n c e o f t h e O c t o b e r 30, 1986 D e t e r m i n a t i o n O r d e r . However, 
t h e R e f e r e e f u r t h e r f o u n d t h a t c l a i m a n t was n o t s u b s t a n t i v e l y e n t i t l e d 
t o t e m p o r a r y b e n e f i t s d u r i n g t h a t t i m e . He, t h e r e f o r e , o r d e r e d SAIF 
t o make payment o f t e m p o r a r y b e n e f i t s f o r t h e p e r i o d f r o m A u g u s t 2 1 , 
1986 t o O c t o b e r 30, 1986, b u t t h e n a l l o w e d an o f f s e t o f t h a t payment 
a g a i n s t t h e i n c r e a s e d p e r m a n e n t d i s a b i l i t y a warded i n h i s o r d e r . He 
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a l s o a s s e s s e d a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e a g a i n s t SAIF f o r 
u n i l a t e r a l l y t e r m i n a t i n g payment o f t e m p o r a r y b e n e f i t s as o f . 
A u g u s t 20, 1986. -

On r e v i e w , SAIF a r g u e s t h a t c l a i m a n t was r e l e a s e d t o r e t u r n 
t o work by Dr. P u r v i s as o f A u g u s t 2 1 , 1986, and, t h e r e f o r e , t h a t SAIF 
p r o p e r l y t e r m i n a t e d h i s b e n e f i t s as o f t h a t d a t e . C l a i m a n t , on t h e 
o t h e r hand, c o n t e n d s t h a t he was e n t i t l e d t o t e m p o r a r y b e n e f i t s f r o m 
June 1 1 , 1986, t h e d a t e upon w h i c h Dr. P u r v i s r e p o r t e d t h a t h i s 
c o n d i t i o n was becoming "more u r g e n t " and a g a i n recommended d i a g n o s t i c 
s u r g e r y , t h r o u g h September 8, 1986, t h e d a t e on w h i c h Dc. P u r v i s f o u n d 
c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y . C l a i m a n t f u r t h e r a r g u e s t h a t 
SAIF's f a i l u r e t o commence payment o f t e m p o r a r y b e n e f i t s as o f 
June 1 1 , 1986 was u n r e a s o n a b l e a n d, t h e r e f o r e , s u b j e c t t o a s s e s s m e n t 
o f a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

We f i r s t e xamine c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o 
t e m p o r a r y b e n e f i t s commencing June 1 1 , 1986. Whether c l a i m a n t i s 
e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y commencing June 1 1 , 1986 
depends on w h e t h e r t h e e v i d e n c e shows t h a t he was d i s a b l e d as o f t h a t 
d a t e due t o t h e co m p e n s a b l e c l a i m . ORS 656.210; B o t e f u r v. C i t y o f 
C r e s w e l l , 84 Or App 627 ( 1 9 8 7 ) . I n t h i s r e g a r d , c l a i m a n t r e l i e s upon 
Dr. P u r v i s 1 June 1 1 , 1986 l e t t e r t o s u p p o r t h i s c l a i m t o e n t i t l e m e n t . 
Dr. P u r v i s n o t e d t h a t c l a i m a n t had been seen t h e n i g h t b e f o r e a t a 
h o s p i t a l emergency room f o r " s e v e r e l e f t f l a n k , p a i n . " Dr. P u r v i s 
d e t e r m i n e d t h a t " t h e s i t u a t i o n [ w a s ] becoming more u r g e n t i n t r y i n g t o 
gee t o t h e d i a g n o s i s and d e t e r m i n e t h e c a u s a l i t y o f h i s p r o b l e m and 
t h e a p p r o p r i a t e t r e a t m e n t . " He r e p e a t e d a p r i o r r e c o m m e n d a t i o n t h a t a 
r e n a l b i o p s y be p e r f o r m e d . 

SAIF a r g u e s t h a t Dr. Mann r e l e a s e d c l a i m a n t t o r e t u r n t o h i s 
r e g u l a r work as o f March 3, 1986, t h a t c l a i m a n t m e r e l y s u f f e r e d a 
s h o r t - t e r m , . t e m p o r a r y f l a r e - u p o f h i s symptoms on June 10, 1986, and 
t h a t t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s c o n d i t i o n w o r s e n e d 
s u b s e q u e n t t o Dr. Mann's r e l e a s e t o r e t u r n t o w o r k . 

However, Dr. Mann was t r e a t i n g c l a i m a n t f o r h i s r i g h t w r i s t 
i n j u r y . C o n s e q u e n t l y , h i s March 3, 1986 r e t u r n - t o - w o r k r e l e a s e i s 
d i r e c t e d t o c l a i m a n t ' s w r i s t p r o b l e m and n o t h i s f l a n k c o m p l a i n t s . 
M o r e o v e r , a p h y s i c i a n ' s r e l e a s e t o r e t u r n t o r e g u l a r work does n o t 
c o n c l u s i v e l y e s t a b l i s h t h a t c l a i m a n t i s a b l e t o r e t u r n t o h i s r e g u l a r 
w o r k . F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s ' , 91 Or App 592, 595 
( 1 9 8 8 ) . H e r e , s u b s e q u e n t t o h i s June 1 1 , 1986 l e t t e r , Dr. P u r v i s 
c a u t i o n e d c l a i m a n t a g a i n s t v e r y heavy w o r k . I n December 1986, he 
r e j e c t e d a c h o k e r s e t t e r j o b d e s c r i p t i o n as " t o o h e a v y . " I n F e b r u a r y 
1987, he r e p o r t e d t h a t he had n o t r e l e a s e d c l a i m a n t t o h i s a t - i n j u r y 
e m p l oyment. T h e r e i s no i n d i c a t i o n i n t h e r e c o r d o f a w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n b e t w e e n June 1 1 , 1986 and t h e s e l a t e r 
p r o n o u n c e m e n t s . We c o n c l u d e t h a t c l a i m a n t was d i s a b l e d f r o m 
p e r f o r m i n g h i s r e g u l a r j o b as a c h o k e r s e t t e r as o f June 1 1 , 1986. 
T h e r e f o r e , he i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s as o f t h a t 
d a t e . 

We n e x t a d d r e s s c l a i m a n t ' s a r g u m e n t t h a t SAIF's f a i l u r e t o 
commence payment o f t e m p o r a r y b e n e f i t s as o f June 1 1 , 1986 was 
u n r e a s o n a b l e a n d, c o n s e q u e n t l y , w a r r a n t s a s s e s s m e n t o f a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) . F o l l o w i n g h i s 
co m p e n s a b l e i n j u r y , c l a i m a n t r e t u r n e d t o w o r k . He c o n t i n u e d t o work 
a t h i s r e g u l a r j o b u n t i l December 1985 when he i n j u r e d h i s w r i s t . 
A f t e r s u r g e r y and a p e r i o d o f c o n v a l e s c e n c e , c l a i m a n t was r e l e a s e d t o 
r e t u r n t o h i s r e g u l a r work on March 3, 1986. He r e t u r n e d t o work f o r 
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o n l y a day or t w o b e f o r e l e a v i n g work f o r r e a s o n s u n r e l a t e d t o h i s 
i n j u r y . I n A p r i l 1986, he t o o k p a r t i n a l o c a l b o x i n g c o m p e t i t i o n . 
I n May 1986, Dr. P u r v i s r e p o r t e d t h a t he was u n c o n v i n c e d t h a t 
c l a i m a n t ' s p e r s i s t e n t h e m a t u r i a was r e l a t e d t o h i s c o m p e n s a b l e 
i n j u r y . He recommended a r e n a l b i o p s y and s t a t e d t h a t i  f t h e b i o p s y 
d i s c l o s e d n o r m a l r e n a l f u n c t i o n , t h e n he d o u b t e d t h a t any o t h e r 
t h e r a p y w o u l d be p r o v i d e d . H i s June 1 1 , 1986 r e p o r t d i d n o t e x p r e s s l y 
s t a t e t h a t c l a i m a n t was u n a b l e t o p e r f o r m h i s r e g u l a r j o b d u t i e s . 
M o r e o v e r , he e x p r e s s e d u n c e r t a i n t y as t o w h e t h e r c l a i m a n t ' s c o n t i n u i n g 
p r o b l e m s were r e l a t e d t o h i s c o m p e n s a b l e i n j u r y . 

SAIF a u t h o r i z e d t h e r e q u e s t e d b i o p s y . We have d e t e r m i n e d , 
b ased upon o u r r e t r o s p e c t i v e e x a m i n a t i o n o f t h e m e d i c a l r e c o r d , t h a t 
c l a i m a n t was e n t i t l e d t o t e m p o r a r y b e n e f i t s commencing June 1 1 , 1986. 
However, under t h e s e c i r c u m s t a n c e s , we f i n d t h a t SAIF's f a i l u r e t o 
commence payment o f t e m p o r a r y b e n e f i t s as o f t h a t d a t e was n o t 
u n r e a s o n a b l e . C o n s e q u e n t l y , i m p o s i t i o n o f a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e i s n o t w a r r a n t e d . 

We n e x t c o n s i d e r w h e t h e r SAIF p r o p e r l y t e r m i n a t e d c l a i m a n t ' s 
t e m p o r a r y b e n e f i t s as o f A u g u s t 2 1 , 1986. SAIF a r g u e s i n t h i s r e g a r d 
t h a t Dr. P u r v i s ' O c t o b e r 3, 1986 r e t r o a c t i v e a u t h o r i z a t i o n o f t i m e 
l o s s f r o m A u g u s t 14 t o A u g u s t 2 1 , 1986 i n d i c a t e s , by n e g a t i v e 
i n f e r e n c e , t h a t Dr. P u r v i s r e l e a s e d c l a i m a n t t o r e g u l a r work 
s u b s e q u e n t t o A u g u s t 2 1 , 1986. C l a i m a n t c o n t e n d s t h a t SAIF's 
i n t e r p r e t a t i o n o f Dr. P u r v i s 1 r e p o r t i s i n c o r r e c t . However, we need 
n o t r e s o l v e t h i s q u e s t i o n because SAIF's l e g a l p r e m i s e t h a t  i t may 
u n i l a t e r a l l y t e r m i n a t e b e n e f i t s as o f t h e d a t e c l a i m a n t i s r e l e a s e d t o 
r e t u r n t o r e g u l a r work i s i n c o r r e c t . 

The c o u r t r e c e n t l y h e l d i n F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , s u p r a , t h a t ORS 656.268 does n o t p e r m i t u n i l a t e r a l 
t e r m i n a t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s u n l e s s t h e c l a i m a n t 
i s b o t h r e l e a s e d f o r work and m e d i c a l l y s t a t i o n a r y . 91 Or App a t 
595. The r e c o r d i s c l e a r t h a t Dr. P u r v i s d i d n o t f i n d c l a i m a n t t o be 
m e d i c a l l y s t a t i o n a r y u n t i l September 8, 1986. T h e r e f o r e , p u r s u a n t t o 
t h e c o u r t ' s h o l d i n g i n F a z z o l a r i , s u p r a , SAIF c o u l d n o t t e r m i n a t e 
payment o f t e m p o r a r y b e n e f i t s u n t i l t h a t d a t e . 

The R e f e r e e a s s e s s e d a p e n a l t y and a t t o r n e y f e e f o r SAIF's 
u n i l a t e r a l t e r m i n a t i o n o f t i m e l o s s as o f A u g u s t 2 1 , 1986. SAIF 
a r g u e s t h a t i t s c o n d u c t was n o t u n r e a s o n a b l e . We a g r e e . We n o t e i n 
t h i s r e g a r d t h a t t h e c o u r t ' s d e c i s i o n i n F a z z o l a r i , s u p r a , was n o t 
i s s u e d u n t i l June 22, 1988, w e l l a f t e r SAIF's a l l e g e d u n r e a s o n a b l e 
c o n d u c t . P r i o r t o t h a t d a t e , we had c o n s i s t e n t l y i n t e r p r e t e d t h e 
Supreme C o u r t ' s d e c i s i o n i n J a c k s o n v. SAIF, 7 Or App 109 ( 1 9 7 1 ) , t o 
p e r m i t u n i l a t e r a l t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s w h ere 
c l a i m a n t had e i t h e r r e t u r n e d t o r e g u l a r work or_ had been r e l e a s e d t o 
r e t u r n t o r e g u l a r w o r k . We had n o t r e q u i r e d , as F a z z o l a r i d o e s , t h a t 
c l a i m a n t a l s o be f o u n d t o be m e d i c a l l y s t a t i o n a r y p r i o r t o t e r m i n a t i o n 
o f t e m p o r a r y b e n e f i t s . See, e.g., D a v i d E. N o b l e , 39 Van N a t t a 1035, 
1036 ( 1 9 8 7 ) . M o r e o v e r ,  i t was o n l y upon r e v i e w o f Dr. P u r v i s ' 
s u b s e q u e n t r e p o r t s t h a t we have d e t e r m i n e d t h a t c l a i m a n t was u n a b l e t o 
r e t u r n t o h i s c h o k e r s e t t e r d u t i e s d u r i n g t h e p e r i o d i n q u e s t i o n . 
C o n s e q u e n t l y , SAIF's b e l i e f a t t h e t i m e t h a t c l a i m a n t was o n l y 
d i s a b l e d f r o m r e g u l a r work d u r i n g t h e p e r i o d o f c o n v a l e s c e n c e f r o m h i s 

1986. We a g r e e t h a t  o f f s e t i s a p p r o p r i a t e . However, i n a c c o r d a n c e 

b i o p s y was r e a s o n a b l e . 

The R e f e r e e d e t e r m i n e d t h a t SAIF was e n t i t l e d t o an o f f s e t 
o f o v e r p a i d t e m p o r a r y d i s a b i l i t y f r o m A u g u s t 2 1 , 1986 t o O c t o b e r 30, 

 an 
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w i t h o u r d e c i s i o n h e r e i n , t h e a u t h o r i z e d o f f s e t w i l l be r e d u c e d t o 
i n c l u d e o n l y t h e p e r i o d f r o m t h e September 8, 1986 m e d i c a l l y 
s t a t i o n a r y d a t e t o O c t o b e r 30, 1986. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 20, 1987 i s a f f i r m e d  i n p a r t , 
r e v e r s e d i n p a r t , and m o d i f i e d i n p a r t . I n l i e u o f t h e R e f e r e e ' s 
award o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , c l a i m a n t  i s awarded 
t e m p o r a r y t o t a l d i s a b i l i t y f r o m June 11 , 1986. t h r o u g h A u g u s t 13, 1986 
and f r o m A u g u s t 2 1 , 1986 t h r o u g h September 7, 1986. C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n awarded h e r e i n , p a y a b l e o u t o f c o m p e n s a t i o n , n o t t o 
exceed $3,800. The R e f e r e e ' s p e r m a n e n t p a r t i a l d i s a b i l i t y award i s 
a f f i r m e d . The SAIF C o r p o r a t i o n i s a u t h o r i z e d t o o f f s e t o v e r p a i d 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o r t h e p e r i o d f r o m September 8, 
1986 t h r o u g h O c t o b e r 10, 1986, a g a i n s t t h e i n c r e a s e d p e r m a n e n t p a r t i a 
d i s a b i l i t y awarded by t h e R e f e r e e . The R e f e r e e ' s award o f a p e n a l t y 
and a t t o r n e y f e e f o r SAIF's a l l e g e d u n r e a s o n a b l e t e r m i n a t i o n o f 
t e m p o r a r y d i s a b i l i t y i s r e v e r s e d . C l a i m a n t ' s a t t o r n e y  i s awarded an 
a s s e s s e d f e e o f $850, t o be p a i d by SAIF, f o r p r e v a i l i n g on t h e e x t e n 
o f p e r m a n e n t p a r t i a l d i s a b i l i t y i s s u e on B o a r d r e v i e w . 

JAMES A. COOPER, Claimant WCB TP-87022 
Hayner, et a l . , Claimant's Attorneys December 7, 1988 
Roberts, et a l . , Defense Attorneys Order Withdrawing Abatement Order 
Rankin, e t a l . , Defense Attorneys 

On November 15, 1988, we a b a t e d o u r T h i r d P a r t y Order 
d a t e d September 29, 1988, as amended O c t o b e r 19, 1988, t o c o n s i d e r 
c l a i m a n t ' s r e q u e s t : f o r r e c o n s i d e r a t i o n .  I t has come t o o u r 
a t t e n t i o n t h a t , on November 1 , 1988, t h e p a y i n g agency f i l e d a 
p e t i t i o n f o r j u d i c i a l r e v i e w o f our September 29, 1988 o r d e r , as 
amended. 

J u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r v e s t e d w i t h t h e 
C o u r t o f A p p e a l s upon t h e f i l i n g o f c l a i m a n t ' s a p p e a l . Inasmuch as 
c l a i m a n t had p e r f e c t e d her a p p e a l p r i o r t o t h e i s s u a n c e o f our 
ab a t e m e n t o r d e r , o u r November 15, 1988 o r d e r i s a n u l l i t y . 

We have p r e v i o u s l y h e l d t h a t  i t i s p o s s i b l e t o w i t h d r a w 
an o r d e r a f t e r t h e f i l i n g o f a p e t i t i o n f o r j u d i c i a l r e v i e w . Dan 
W. H e d r i c k , 38 Van N a t t a 208, 209 ( 1 9 8 6 ) . However, we e x e r c i s e 
t h i s a u t h o r i t y r a r e l y . R o n a l d D. C h a f f e e , 39 Van N a t t a 1135 ( 1 9 8 7 ) . 

Under t h e s e c i r c u m s t a n c e s , we d e c l i n e t o w i t h d r a w o u r 
September 29, 1988 T h i r d P a r t y O r d e r , as amended. The i s s u a n c e o f 
t h i s o r d e r n e i t h e r " s t a y s " o u r p r i o r o r d e r nor e x t e n d s t h e t i m e f o r 
s e e k i n g r e v i e w . I n t e r n a t i o n a l Paper Company v. W r i g h t , 80 Or App 
444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656 ( 1 9 8 5 ) . 

IT IS SO ORDERED. 
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GLEN L. EDENS, Claimant WCB 84-07667, 82-09893, 82-09894 
Francesconi & Cash, Claimant's Attorneys & 84-10890 
Dan Steel hammer (SAIF), Defense Attorney December 7, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

R e v i e w e d by B o a r d Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e B a k e r ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
low back and r i g h t s a c r o i l i a c c o n d i t i o n s and ( 2 ) d i r e c t e d  i t t o pay 
c l a i m a n t ' s a t t o r n e y a t o t a l f e e o f $3,000 i n c o n n e c t i o n w i t h i t s 
d e n i a l o f c l a i m a n t ' s l o w back and s a c r o i l i a c c o n d i t i o n s and i t s d e n i a l 
o f a p s y c h o l o g i c a l c o n d i t i o n w h i c h was t h e s u b j e c t o f a d i s p u t e d c l a i m 
s e t t l e m e n t p e n d i n g B o a r d r e v i e w . We a f f i r m w i t h t h e f o l l o w i n g 
e x c e p t i o n . 

ISSUES 

1. R e s p o n s i b i l i t y f o r c l a i m a n t ' s l o w back c o n d i t i o n . 

2. Whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
c a r r i e r - p a i d f e e i n c o n n e c t i o n w i t h SAIF's d e n i a l o f c l a i m a n t ' s l o w 
back and s a c r o i l i a c c o n d i t i o n s . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d b o t h o f h i s knees i n t h e l a t e 1970's i n t h e 
c o u r s e o f h i s employment as a warehouse w o r k e r w i t h a company i n s u r e d 
by Fremont I n d e m n i t y Company ( F r e m o n t ) . Fremont a c c e p t e d and 
p r o c e s s e d c l a i m a n t ' s c l a i m s f o r t h e s e i n j u r i e s . I n e a r l y 1983, 
c l a i m a n t began t o e x p e r i e n c e l o w back and l e f t s a c r o i l i a c p a i n as a 
r e s u l t o f t h e a l t e r e d g a i t a s s o c i a t e d w i t h h i s knee i n j u r i e s . X - r a y s 
t a k e n i n June 1983 showed a g r a d e I s p o n d y l o l i s t h e s i s a t L5-S1 . 

I n A u g u s t 1983, c l a i m a n t began r e c e i v i n g v o c a t i o n a l 
a s s i s t a n c e f r o m t h e V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n o f t h e 
D e p a r t m e n t o f Human R e s o u r c e s i n c o n n e c t i o n w i t h h i s knee i n j u r i e s . 
The v o c a t i o n a l c o u n s e l o r n o t e d t h a t c l a i m a n t had w o r k e d on a v o l u n t e e r 
b a s i s f o r t h e U m a t i l l a C o u n t y S h e r i f f ' s O f f i c e f o r s e v e r a l y e a r s and 
e x h i b i t e d a s t r o n g i n t e r e s t i n l a w e n f o r c e m e n t . The c o u n s e l o r began 
t o d e v e l o p a a u t h o r i z e d t r a i n i n g p r o g r a m (ATP) f o r c l a i m a n t i n t h i s 
a r e a . 

B e f o r e t h e ATP was f i n a l i z e d , c l a i m a n t was h i r e d as an 
a u x i l i a r y o f f i c e r by t h e U m a t i l l a C o u n t y S h e r i f f ' s O f f i c e f o r a 
f o u r - d a y p e r i o d d u r i n g t h e P e n d l e t o n Roundup. The S h e r i f f ' s O f f i c e 
was i n s u r e d by SAIF. D u r i n g c l a i m a n t ' s f i r s t s h i f t i n t h i s p o s i t i o n 
on September 15, 1983, t h e p a t r o l c a r i n w h i c h he was a p a s s e n g e r was 
i n v o l v e d i n a h i g h speed c h a s e , f a i l e d t o n e g o t i a t e a "T" i n t e r s e c t i o n 
and f l i p p e d end o v e r end s e v e r a l t i m e s . C l a i m a n t s u s t a i n e d a 
c o m p r e s s i o n f r a c t u r e o f T12. Ever s i n c e t h a t i n j u r y , c l a i m a n t has 
e x p e r i e n c e d p a i n i n h i s m i d - b a c k and h i p s and i n c r e a s e d p a i n i n h i s 
low b a c k . (See_ T r . 29-30 , 34 , 37-38, 40-41 , 48-49, 51-52 ) . 

A f t e r an i n i t i a l r e c o v e r y p e r i o d f o l l o w i n g t h e September 
1983 p a t r o l c a r a c c i d e n t , c l a i m a n t p r o c e e d e d w i t h h i s ATP i n l a w 
e n f o r c e m e n t under t h e knee c l a i m s . As p a r t o f t h e ATP, c l a i m a n t began 
t r a i n i n g a t a p o l i c e academy i n A p r i l 1984. W i t h i n a c o u p l e o f weeks 
o f b e g i n n i n g t h i s t r a i n i n g , c l a i m a n t e x p e r i e n c e d d i s a b l i n g l o w back 
and r i g h t s a c r o i l i a c p a i n . The p a i n was a s s o c i a t e d w i t h c l a i m a n t ' s 
i n c r e a s e d p h y s i c a l a c t i v i t y a t t h e p o l i c e academy, b u t n o t w i t h any 
p a r t i c u l a r t r a u m a t i c e v e n t . -1936-



I n J u l y 1984, SAIF i s s u e d a d e n i a l o f r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s l o w back and s a c r o i l i a c e p i s o d e and i m m e d i a t e l y r e q u e s t e d 
t h a t t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t i s s u e an o r d e r p u r s u a n t t o 
f o r m e r ORS 656.307. Fremont j o i n e d i n t h i s r e q u e s t a few days l a t e r 
and a .307 o r d e r was i s s u e d on J u l y 18, 1984. SAIF l a t e r i s s u e d a 
p a r t i a l d e n i a l o f a p s y c h o l o g i c a l c o n d i t i o n w h i c h c l a i m a n t c l a i m e d was 
r e l a t e d t o h i s September 1983 i n j u r y . 

A t t h e b e g i n n i n g o f t h e h e a r i n g , b o t h SAIF and Fremont 
i n d i c a t e d t h a t t h e y w o u l d c o n t e s t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l o w 
back and s a c r o i l i a c c o n d i t i o n s as w e l l as r e s p o n s i b i l i t y . The R e f e r e e 
h e l d c l a i m a n t ' s c o n d i t i o n s c ompensable and a s s i g n e d r e s p o n s i b i l i t y t o 
SAIF. He a l s o s e t a s i d e SAIF's p a r t i a l d e n i a l o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . He a s s e s s e d a s i n g l e a t t o r n e y f e e o f $3,000 
p a y a b l e by SAIF i n c o n n e c t i o n w i t h t h e l o w b a c k , s a c r o i l i a c and 
p s y c h o l o g i c a l d e n i a l s . SAIF r e q u e s t e d Board r e v i e w on t h e 
r e s p o n s i b i l i t y and a t t o r n e y f e e i s s u e s . 

P e n d i n g B o a r d r e v i e w , c l a i m a n t and SAIF e n t e r e d i n t o a 
d i s p u t e d c l a i m s e t t l e m e n t r e g a r d i n g c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n . As p a r t o f t h a t a g r e e m e n t , c l a i m a n t and SAIF a l l o c a t e d 
h a l f o f t h e $3,000 a t t o r n e y f e e a s s e s s e d by t h e R e f e r e e t o t h e 
p s y c h o l o g i c a l d e n i a l and t h e o t h e r h a l f t o t h e d e n i a l o f t h e low back 
and s a c r o i l i a c c o n d i t i o n s . 

ULTIMATE FINDINGS OF FACT 

1 . C l a i m a n t ' s September 1983 a c c i d e n t m a t e r i a l l y w o r s e n e d 
h i s u n d e r l y i n g l o w back and r i g h t s a c r o i l i a c c o n d i t i o n s . C l a i m a n t ' s 
a c t i v i t y a t t h e p o l i c e academy i n A p r i l 1984 d i d n o t wor-sen h i s 
u n d e r l y i n g l o w back and r i g h t s a c r o i l i a c c o n d i t i o n s . 

2. The c o m p e n s a b i l i t y o f c l a i m a n t ' s l o w back and s a c r o i l i a c 
c o n d i t i o n s was a t i s s u e a t t h e h e a r i n g . 

CONCLUSIONS OF LAW 

R e s p o n s i b i l i t y 

R e s p o n s i b i l i t y i n s u c c e s s i v e i n j u r y c a s e s i s g o v e r n e d by t h e 
" l a s t i n j u r i o u s e x p o s u r e r u l e . " Champion I n t e r n a t i o n a l v. C a s t i l l e j a , 
91 Or App 556, 560 ( 1 9 8 8 ) . Under t h a t r u l e , t h e l a s t c a r r i e r whose 
employment m a t e r i a l l y c o n t r i b u t e d t o a w o r s e n i n g o f t h e c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n i s l i a b l e f o r t h e wh o l e c o n d i t i o n . H e n s e l P h e l p s 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) . 

Two m e d i c a l p r o f e s s i o n a l s gave o p i n i o n s r e l e v a n t t o t h e 
r e s p o n s i b i l i t y i s s u e . Dr. Weeks, c l a i m a n t ' s t r e a t i n g o r t h o p e d i c 
s u r g e o n , and Dr. Newby, a c o n s u l t i n g n e u r o s u r g e o n , b o t h o p i n e d t h a t 
c l a i m a n t ' s September 1983 c o m p r e s s i o n f r a c t u r e p e r m a n e n t l y a l t e r e d t h e 
s t r e s s e s on h i s L5-S1 s p o n d y l o l i s t h e s i s , t h e r e b y c a u s i n g a p e r m a n e n t 
w o r s e n i n g o f t h e symptoms o f t h a t c o n d i t i o n . (See Ex. 247, 252, R - l 
a t 5 & 1 2 ) . Dr. Newby a l s o i n d i c a t e d t h a t t h e r i g h t s a c r o i l i a c 
symptoms were r e l a t e d t o t h e w o r s e n i n g o f t h e s p o n d y l o l i s t h e s i s . (See 
Ex. R - l a t 9 ) . B o t h d o c t o r s a r e l e s s c l e a r r e g a r d i n g t h e e f f e c t o f 
c l a i m a n t ' s a c t i v i t i e s a t t h e p o l i c e academy i n A p r i l 1984, b u t appear 
t o say t h a t t h e a c t i v i t i e s w o r s ened t h e symptoms o f t h e c o n d i t i o n s 
t e m p o r a r i l y w i t h o u t w o r s e n i n g t h e u n d e r l y i n g c o n d i t i o n s . (See Ex. 
160, 252, R - l a t 6 t o 7 ) . C l a i m a n t ' s t e s t i m o n y s u p p o r t s t h e above 
c o n c l u s i o n s . (See T r . 29-30, 34, 37-38, 4 0 - 4 1 , 48-49, 5 1 - 5 2 ) . 

I n v i e w o f t h e above e v i d e n c e , we c o n c l u d e t h a t c l a i m a n t ' s 
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September 1983 a c c i d e n t w o r s e n e d c l a i m a n t ' s u n d e r l y i n g 
s p o n d y l o l i s t h e s i s and s a c r o i l i a c c o n d i t i o n s , b u t t h a t c l a i m a n t ' s 
a c t i v i t i e s a t t h e p o l i c e academy i n A p r i l 1984 d i d n o t cause any 
f u r t h e r w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n s . Under t h e l a s t 
i n j u r i o u s e x p o s u r e r u l e , t h e r e f o r e , we c o n c l u d e t h a t SAIF, t h e c a r r i e r 
on t h e r i s k a t t h e t i m e o f t h e September 1983 a c c i d e n t , i s t h e 
r e s p o n s i b l e c a r r i e r . 

A t t o r n e y Fees 

SAIF c o n t e n d s t h a t t h e R e f e r e e e r r e d i n o r d e r i n g  i t t o pay 
an a t t o r n e y f e e i n c o n n e c t i o n w i t h i t s " r e s p o n s i b i l i t y d e n i a l " o f 
c l a i m a n t ' s l o w back and r i g h t s a c r o i l i a c c o n d i t i o n s . As n o t e d i n our 
f i n d i n g s o f f a c t , b o t h c a r r i e r s r a i s e d t h e i s s u e o f c o m p e n s a b i l i t y a t 
t h e b e g i n n i n g o f t h e h e a r i n g . D e s p i t e t h e i s s u a n c e o f a .307 o r d e r , 
t h e r e f o r e , c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n was a t i s s u e 
and a c a r r i e r - p a i d f e e under ORS 6 5 6 . 3 8 6 ( 1 ) was a p p r o p r i a t e . Hanna v. 
McGrew B r o t h e r s S a w m i l l , I n c . , 45 Or App 757 ( 1 9 8 0 ) . I r r a c c o r d a n c e 
w i t h t h e d i s p u t e d c l a i m s e t t l e m e n t between c l a i m a n t and SAIF, we 
a l l o c a t e $1,500 o f t h e $3,000 a s s e s s e d by t h e R e f e r e e t o t h e d e n i a l o f 
t h e l o w back and s a c r o i l i a c c o n d i t i o n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 23, 1986 i s a f f i r m e d , 
w i t h t h e e x c e p t i o n o f t h o s e p o r t i o n s o f t h e o r d e r a f f e c t e d by t h e 
d i s p u t e d c l a i m s e t t l e m e n t a p p r o v e d on A p r i l 5, 1988. 

JAMES M. FREAR, Claimant WCB 87-14904 
Bischoff & Strooband, Claimant's Attorneys December 7, 1988 
David 0. Home, Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M i l l e r ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f home c a r e s e r v i c e s . We a f f i r m . 

ISSUE 

1 . Whether c l a i m a n t ' s c l a i m f o r home c a r e s e r v i c e s i s 
c o m p e n s a b l e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s F i n d i n g s , as s u p p l e m e n t e d by t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s o f f a c t . 

C l a i m a n t has f a i l e d t o p r o v e t h a t home c a r e s e r v i c e s a r e 
t h e r e a s o n a b l e and n e c e s s a r y r e s u l t o f h i s 1973 c o m p e n s a b l e i n j u r y . 

CONCLUSIONS OF LAW 

C l a i m a n t a s s e r t s e n t i t l e m e n t t o home c a r e s e r v i c e s . 
Such s e r v i c e s a r e " o t h e r r e l a t e d " m e d i c a l s e r v i c e s f o r p u r p o s e s o f 
OAR 4 3 6 - 1 0 - 0 0 5 ( 1 7 ) . See A l b e r t H u n t l e y , 39 Van N a t t a 120 ( 1 9 8 7 ) ; 
W i l l i a m H. Brown, 38 Van N a t t a 1466 (1986 ) . Thus,  i t i s 
c l a i m a n t ' s b u r d e n t o p r o v e t h a t , t h e home c a r e he se e k s i s t h e 
r e a s o n a b l e and n e c e s s a r y r e s u l t o f h i s 1973 c o m p e n s a b l e i n j u r y . 
We f i n d t h a t  i t i s n o t . 

The e v i d e n c e most f a v o r a b l e t o c l a i m a n t i s n o t 
p e r s u a s i v e . F i r s t , t h e o n l y m e d i c a l s u p p o r t f o r t h e c l a i m comes 
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f r o m Dr. Womack's b r i e f n o t e , s t a t i n g t h a t c l a i m a n t needs home 
h e a l t h c a r e because, he i s p e r m a n e n t l y and, t o t a l l y d i s a b l e d . 
Womack's opini'on''does 'not e x p l a i n wheth'eiT cTalnMrft:1 s need f o r such 
c a r e i s t h e r e s u l t o f h i s compensable i n j u r y . N e i t h e r can we 
d e t e r m i n e f r o m ther.enja^.nder o f t h e re c o r d - w h e t h e r c l a i m a n t ' s need 
f o r home car e ' l i a t e ' r i a i ' i ' y ' " f l o w s f r o m the ' i n j u r y 1 t h a t o c c u r r e d 15 
y e a r s ago. We f i n d Womack's c o n c l u s o r y o p i n i o n a l o n e i n s u f f i c i e n t 
t o s u s t a i n c l a i m a n t ' s b u r d e n o f p r o o f . See Moe v. C e i l i n g 
S y s t e m s , 44 Or App 429 ( 1 9 8 0 ) . 

Second, c l a i m a n t ' s t e s t i m o n y and t h a t o f h i s w i t n e s s e s , 
w h i l e p r o b a t i v e , G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) , a r e 
i n s u f f i c i e n t t o s u s t a i n t h i s c l a i m f o r m e d i c a l s e r v i c e s , t h e 
r e s o l u t i o n o f w h i c h we f i n d t o be a m a t t e r o f e x p e r t m e d i c a l 
a n a l y s i s . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 145 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 18, 1988 i s a f f i r m e d . 

ALLAN L. HARTNESS, Claimant WCB 86-15765 
Lester R. Huntsinger (SAIF), Defense Attorney December 7, 1988 

Order on Review 
Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f R e f e r e e Emerson's o r d e r 
t h a t a f f i r m e d a D e t e r m i n a t i o n Order o f November 7, 1986 w h i c h d i d n o t 
award h i m a d d i t i o n a l s c h e d u l e d o r u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
b eyond t h a t awarded by S t i p u l a t i o n d a t e d O c t o b e r 13, 1983. No 
r e s p o n d e n t ' s b r i e f was f i l e d . We a f f i r m . 

ISSUE 

E x t e n t o f s c h e d u l e d and u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t as o u r own. 

CONCLUSIONS OF LAW AND OPINION 

Permanent d i s a b i l i t y 

C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o an award o f 
pe r m a n e n t d i s a b i l i t y f o r h i s s e s a m o i d e c t o m y . He i s e n t i t l e d t o an 
award o f p e r m a n e n t d i s a b i l i t y b e n e f i t s o n l y when p e r m a n e n t l o s s o f use 
r e s u l t s . ORS 656 . 214 ( 1 ) ( a ) . The m e d i c a l e v i d e n c e i n d i c a t e s t h a t t h e 
s u r g e r y was s u c c e s s f u l , and has r e s o l v e d w i t h no p e r m a n e n t l o s s o f 
use. An award o f p e r m a n e n t d i s a b i l i t y f o r t h a t c o n d i t i o n i s t h e r e f o r e 
n o t a p p r o p r i a t e . 

He f u r t h e r r e q u e s t s an i n c r e a s e i n h i s award o f s c h e d u l e d 
and u n s c h e d u l e d d i s a b i l i t y . I n 1983, c l a i m a n t s i g n e d a S t i p u l a t i o n 
a c c e p t i n g an award o f 25 p e r c e n t s c h e d u l e d d i s a b i l i t y f o r each a n k l e , 
and 10 p e r c e n t u n s c h e d u l e d d i s a b i l i t y f o r h i s l o w bac k . T h a t 
S t i p u l a t i o n has become f i n a l . 

I n o r d e r t o p r o v e e n t i t l e m e n t t o an i n c r e a s e i n d i s a b i l i t y 
now, c l a i m a n t must show t h a t h i s c o n d i t i o n has w o r s e n e d due t o h i s 
co m p e n s a b l e i n j u r y s i n c e 1983. Weyerhaeuser Co. v. B e t t i n , 84 Or App 
140 ( 1 9 8 7 ) . H i s s e s a m o i d f r a c t u r e has r e s o l v e d . The m e d i c a l r e p o r t s 
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o f Dr. H o f f , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , i n d i c a t e s t h a t w h a t e v e r 
d e g r e e o f i n s t a b i l i t y he s t i l  l s u f f e r s has n o t w o r s e n e d s i n c e 1983. 

C l a i m a n t t e s t i f i e d t h a t he has h u r t v a r i o u s o t h e r p a r t s o f 
h i s body, i n c l u d i n g some f i n g e r s and h i s w r i s t , i n f a l l s c a u s e d by h i s 
u n s t a b l e a n k l e s . The R e f e r e e c o n s i d e r e d t h e e n t i r e r e c o r d i n c l u d i n g 
c l a i m a n t ' s t e s t i m o n y . The R e f e r e e f o u n d and c o n c l u d e d t h a t t h e 
c o m p l a i n t s o f " d i f f u s e s y m p t o m o l o g y i n v o l v i n g n e a r l y h i s e n t i r e body" 
were n o t r e l a t e d t o t h e i n d u s t r i a l i n j u r y . We a d o p t t h e R e f e r e e ' s 
f i n d i n g s and c o n c l u s i o n s on t h i s p o i n t . He i s t h e r e f o r e n o t e n t i t l e d 
t o an a d d i t i o n a l award o f per m a n e n t d i s a b i l i t y . 

O verpayment 

C l a i m a n t c o n t e n d s t h a t t h e r e was no o v e r p a y m e n t o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . The t r a n s c r i p t o f t h e h e a r i n g i n d i c a t e s t h a t , a t 
h e a r i n g , c l a i m a n t c o nceded b o t h t h e f a c t and t h e amount o f t h e 
o v e r p a y m e n t . Because  i t was c o n c e d e d , we w i l l no u n d e r t a k e t o 
r e d e t e r m i n e t h e i s s u e . 

V o c a t i o n a l a s s i s t a n c e 

C l a i m a n t r a i s e s t h e i s s u e o f e n t i t l e m e n t t o v o c a t i o n a l 
a s s i s t a n c e f o r t h e f i r s t t i m e on r e v i e w . Because t h e i s s u e was 
n o t r a i s e d b e f o r e t h e D i r e c t o r f i r s t , we have no j u r i s d i c t i o n t o 
r e a c h  i t now. ORS 6 5 6 . 2 8 3 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 27, 1987 i s a f f i r m e d . 

DENNIS J. HARVEY, Claimant WCB TP-88028 
Malagon & Moore, Claimant's Attorney December 7, 1988 
MacMillan & Scholz, Defense Attorneys T h i r d Party Order on Review 

The p a y i n g agency has p e t i t i o n e d t h e B o a r d t o r e s o l v e a 
d i s p u t e c o n c e r n i n g t h e p r o p e r d i s t r i b u t i o n o f t h e p r o c e e d s f r o m a 
p r o p o s e d t h i r d - p a r t y s e t t l e m e n t . See ORS 656.593. The p a y i n g 
agency c o n t e n d s t h a t c l a i m a n t ' s e n t i t l e m e n t t o a s h a r e o f t h e 
p r o c e e d s o f t h e p r o p o s e d s e t t l e m e n t i s t o be d e t e r m i n e d i n 
a c c o r d a n c e w i t h t h e d i s t r i b u t i o n scheme e s t a b l i s h e d p u r s u a n t t o ORS 
6 5 6 . 5 9 1 ( 2 ) . C l a i m a n t a s s e r t s t h a t he i s e n t i t l e d t o a s h a r e o f t h e 
p r o c e e d s o f t h e p r o p o s e d s e t t l e m e n t p u r s u a n t t o t h e d i s t r i b u t i o n 
scheme e s t a b l i s h e d i n ORS 6 5 6 . 5 9 3 ( 1 ) . C l a i m a n t f u r t h e r a r g u e s t h a t 
t h e p a y i n g a g e n c y ' s l i e n s h o u l d n o t a p p l y t o t h a t p o r t i o n o f t h e 
p r o p o s e d s e t t l e m e n t w h i c h r e p r e s e n t s a r e c o v e r y o f g e n e r a l damages. 

We c o n c l u d e t h a t : ( 1 ) c l a i m a n t i s deemed t o have 
a s s i g n e d h i s " t h i r d p a r t y " r i g h t s t o t h e p a y i n g a g e n c y ; t h e 
ag e n c y ' s l i e n a p p l i e s t o t h e e n t i r e amount o f t h e s e t t l e m e n t ; and 
( 3 ) t h e s e t t l e m e n t p r o c e e d s s h o u l d be d i s t r i b u t e d i n a c c o r d a n c e 
w i t h ORS 656.591 ( 2) . 

FINDINGS OF FACT 

I n December 1985, w h i l e p e r f o r m i n g h i s employment d u t i e s 
as a t r u c k e r , c l a i m a n t was i n j u r e d when he t r i p p e d and f e l l due t o 
a t o r n c a r p e t on t h e p r e m i s e s o f a t h i r d p a r t y . As a r e s u l t o f t h e 
i n c i d e n t , c l a i m a n t s u s t a i n e d i n j u r i e s t o h i s l e f t knee. The c l a i m 
was a c c e p t e d by t h e e m p l o y e r ' s i n s u r e r . 

On March 3, 1986, t h e p a y i n g agency s e n t an " e l e c t i o n 
n o t i c e " t o c l a i m a n t by c e r t i f i e d m a i l . As r e l e v a n t , t h a t " e l e c t i o n 
n o t i c e " s t a t e d : -1940-



" T h i s l e t t e r w i l l c o n s t i t u t e an e l e c t i o n 
n o t i c e . You have two a l t e r n a t i v e s : You 
may e l e c t t o r e c o v e r damages y o u r s e l f o r 
you may e l e c t t o s i g n [ s i c ] y o u r 
t h i r d - p a r t y r i g h t s t o [ t h e p a y i n g a g e n c y ] . 
I f you a s s i g n y o u r r i g h t s t o [ t h e p a y i n g 
a g e n c y ] , or do n o t e l e c t a t a l l  , y o u l o s e 
a l l r i g h t s and v o i c e i n t h e h a n d l i n g and 
s e t t l e m e n t o f t h i s c l a i m . You have 60 days 
by l a w t o a d v i s e us i n w r i t i n g as t o 
w h e t h e r o r n o t you w i l l p u r s u e [ t h e 
t h i r d - p a r t y a c t i o n ] y o u r s e l f . " ( E m p h a s i s 
i n o r i g i n a l ) . 

C l a i m a n t r e c e i v e d t h i s l e t t e r on o r a b o u t March 5, 1986. 
He d i d n o t make a w r i t t e n e l e c t i o n w i t h i n 60 d a y s . 

On F e b r u a r y 10, 1987, t h e p a y i n g agency s e n t a second 
l e t t e r t o c l a i m a n t . T h i s l e t t e r s t a t e d t h a t , because c l a i m a n t had 
n o t a c t e d on t h e f i r s t l e t t e r , t h e p a y i n g agency was a s s u m i n g t h a t 
he was a s s i g n i n g h i s . t h i r d p a r t y r i g h t s t o i t  . The p a y i n g agency 
i n d i c a t e d t h a t  i t w o u l d p u r s u e t h e t h i r d p a r t y a c t i o n i t s e l f . 

On March 9, 1987, c l a i m a n t i n f o r m e d t h e p a y i n g a g e n c y ' s 
c l a i m s r e p r e s e n t a t i v e t h a t he d i d n o t want t o "mess w i t h " a t h i r d 
p a r t y a c t i o n . 

A September 28, 1987 i n t e r o f f i c e memorandum d r a f t e d by a 
r e p r e s e n t a t i v e o f t h e p a y i n g agency i n d i c a t e d t h a t c l a i m a n t had 
e x p e r i e n c e d a s i m i l a r o n - t h e - j o b i n j u r y i n a p p r o x i m a t e l y 1983. 
S e t t l e m e n t o f a t h i r d p a r t y a c t i o n a t t h a t t i m e had r e s u l t e d i n a 
r e c o v e r y o f $500 by c l a i m a n t . C l a i m a n t i n d i c a t e d t o t h e 
r e p r e s e n t a t i v e t h a t t h e t h i r d p a r t y a c t i o n was a " b i g h a s s l e " and 
t h a t he d i d n o t w i s h t o go t h r o u g h t h e same t h i n g a g a i n . 

I n O c t o b e r 1987, t h e p a y i n g agency engaged l e g a l c o u n s e l 
t o b r i n g a c i v i l a c t i o n a g a i n s t t h e t h i r d p a r t y d e f e n d a n t . C o u n s e l 
s e n t a l e t t e r t o c l a i m a n t , d a t e d November 16, 1987, i n f o r m i n g 
c l a i m a n t o f t h e need t o f i l  e a l a w s u i t p r i o r t o e x p i r a t i o n o f t h e 
s t a t u t e o f l i m i t a t i o n s . C o u n s e l ' s l e t t e r i n d i c a t e d a d e s i r e t o 
d i s c u s s t h e case w i t h c l a i m a n t and s u g g e s t e d t h e p o s s i b i l i t y o f 
i n c l u d i n g a c l a i m f o r g e n e r a l damages on b e h a l f o f c l a i m a n t . 

A c i v i l a c t i o n was commenced i n c l a i m a n t ' s name on 
December 29, 1987. C o u n s e l w r o t e t o c l a i m a n t on December 30, 1987 
t o e x p l a i n t h a t a l a w s u i t had been f i l e d , and t o r e q u e s t h i s 
c o o p e r a t i o n . A " b l i n d " p o s t s c r i p t a t t h e b o t t o m o f t h a t l e t t e r 
d i r e c t e d t o t h e p a y i n g agency i n d i c a t e d t h a t c l a i m a n t was n o t 
i n t e r e s t e d i n p u r s u i n g t h e a c t i o n . 

A t e n t a t i v e s e t t l e m e n t a g r e e m e n t has been r e a c h e d b e t w e e n 
t h e p a y i n g a gency and t h e i n s u r e r f o r t h e t h i r d p a r t y d e f e n d a n t . 
The amount o f t h a t p r o p o s e d s e t t l e m e n t i s $40,500. The p a y i n g 
agency a s s e r t s a c u r r e n t l i e n o f $53,324. C l a i m a n t ' s c o n s e n t t o 
t h e p r o p o s e d s e t t l e m e n t i s r e q u i r e d b e f o r e t h e t h i r d p a r t y 
d e f e n d a n t w i l l a g r e e t o e x e c u t e t h e a g r e e m e n t . C l a i m a n t r e f u s e s t o 
c o n s e n t t o t h e a g r e e m e n t under t h e d i s t r i b u t i o n scheme p r e s e n t l y 
a d v a n c e d by t h e p a y i n g a g e n c y . 
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CONTENTIONS 

The p a y i n g agency c o n t e n d s t h a t c l a i m a n t ' s f a i l u r e t o 
n o t i f y  i t w i t h i n 60 days o f t h e " e l e c t i o n n o t i c e " o p e r a t e s t o 
a s s i g n h i s t h i r d p a r t y a c t i o n t o t h e p a y i n g agency as a "m a t t e r o f 
l a w . See ORS 6 5 6 . 5 8 3 ( 2 ) . T h e r e f o r e , t h e p a y i n g agency a r g u e s , t h e 
p r o c e e d s o f t h e s e t t l e m e n t o f t h a t a c t i o n a r e t o be d i s t r i b u t e d i n 
a c c o r d a n c e w i c h ORS 6 5 6 . 5 9 1 ( 2 ) . 

C l a i m a n t a s s e r t s t h a t he was l e d t o b e l i e v e by 
r e p r e s e n t a t i v e s o f t h e p a y i n g agency t h a t h i s i n t e r e s t s w o u l d be 
p r o t e c t e d  i f he a s s i g n e d h i s cause o f a c t i o n t o t h e p a y i n g a g e n c y . 
He a l s o s t a t e s t h a t he was c o n c e r n e d t h a t he w o u l d l o s e h i s r i g h t 
t o c o n t i n u i n g m e d i c a l b e n e f i t s s h o u l d he e l e c t t o p u r s u e t h e t h i r d 
p a r t y a c t i o n h i m s e l f . C l a i m a n t c o n c l u d e d t h a t i n t h e i n t e r e s t o f 
" s u b s t a n t i a l j u s t i c e , " he s h o u l d be awarded o n e - t h i r d o f t h e 
p r o c e e d s f r o m t h e p r o p o s e d s e t t l e m e n t . C l a i m a n t f u r t h e r a r g u e s 
t h a t t h e p r o p o s e d s e t t l e m e n t n e c e s s a r i l y i n c l u d e s a r e c o v e r y o f 

n e g l i g e n c e or wrong o f a t h i r d  n o t i n t h e same e m p l o y , t h e 

g e n e r a l damages, and t h a t t h e p a y i n g a g e n c y ' s l i e n 
t o t h a t p o r t i o n o f t h e r e c o v e r y . 

 s h o u l d n o t a p p l y 

CONCLUSIONS OF LAW AND OPINION 

I f a w o r k e r s u f f e r s a compe n s a b l e i n j u r y due t o t h e 
 p e r s o n 

w o r k e r s h a l l e l e c t w h e t h e r t o r e c o v e r damages f r o m such t h i r d 
p e r s o n . ORS 656.578. The p a y i n g agency may r e q u i r e t h e w o r k e r t o 
e x e r c i s e t h e r i g h t o f e l e c t i o n p r o v i d e d i n ORS 656.578 by s e r v i n g a 
w r i t t e n demand by r e g i s t e r e d o r c e r t i f i e d m a i l o r by p e r s o n a l 
s e r v i c e upon s u c h w o r k e r . ORS 6 5 6 . 5 8 3 ( 1 ) . U n l e s s s u c h e l e c t i o n i s 
made w i t h i n 60 days f r o m t h e r e c e i p t o f s e r v i c e o f s u c h demand, t h e 
w o r k e r i s deemed t o have a s s i g n e d t h e cause o f a c t i o n t o t h e p a y i n g 
a g e n c y . ORS 6 5 6 . 5 8 3 ( 2 ) . The w o r k e r i s e n t i t l e d t o any sum 
r e c o v e r e d by t h e p a y i n g agency i n e x c e s s o f t h e ex p e n s e s i n c u r r e d 
i n m a k i n g s u c h r e c o v e r y and t h e amount expended by t h e p a y i n g 
agency f o r c o m p e n s a t i o n , f i r s t a i d o r o t h e r m e d i c a l - r e l a t e d 
s e r v i c e , t o g e t h e r w i t h t h e p r e s e n t w o r t h o f f u t u r e m o n t h l y p a y m e n t s 
o f c o m p e n s a t i o n . ORS 6 5 6 . 5 9 1 ( 2 ) . 

On t h e o t h e r hand, when t h e w o r k e r e l e c t s t o r e c o v e r 
damages f r o m t h e t h i r d p a r t y , t h e p r o c e e d s o f any r e c o v e r y s h a l l be 
d i s t r i b u t e d as s e t f o r t h i n ORS 6 5 6 . 5 9 3 ( 1 ) . P u r s u a n t t o t h a t 
p r o v i s i o n , c o s t s and a t t o r n e y f e e s i n c u r r e d s h a l l be i n i t i a l l  y 
d i s b u r s e d . ORS 6 5 6 . 5 9 3 ( 1 ) . Then, t h e w o r k e r s h a l l r e c e i v e a t 
l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y . ORS 
6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and r e t a i n t h e 
b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t  i t i s c o m p e n s a t e d f o r 
i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d or o t h e r m e d i c a l , 
s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s 
r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n and 
o t h e r c o s t s o f t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656.794. 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e 
w o r k e r . ORS 656 . 593( 1 ) ( d ) . 

I t i s u n d i s p u t e d t h a t t h e p a y i n g agency s e r v e d c l a i m a n t 
by c e r t i f i e d m a i l w i t h w r i t t e n demand t o e x e r c i s e t h e r i g h t o f 
e l e c t i o n e s t a b l i s h e d i n ORS 656.578.  I t i s e q u a l l y u n d i s p u t e d t h a t 
c l a i m a n t d i d n o t e x e r c i s e t h a t r i g h t o f e l e c t i o n w i t h i n 60 d a y s . 
On i t s f a c e , ORS 6 5 6 . 5 8 3 ( 2 ) r e q u i r e s a c o n c l u s i o n t h a t c l a i m a n t had 
de f a c t o a s s i g n e d h i s t h i r d p a r t y a c t i o n t o t h e p a y i n g a g e n c y . 
C o n s e q u e n t l y , t h e d i s t r i b u t i o n scheme s e t f o r t h i n ORS 6 5 6 . 5 9 1 ( 2 ) 
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w o u l d be a p p l i c a b l e . Because  i t a p p e a r s t h e p a y i n g a g e n c y ' s 
c u r r e n t l i e n e x c e e d s t h e amount o f t h e p r o p o s e d s e t t l e m e n t , 
c l a i m a n t w o u l d t h e r e b y t a k e n o t h i n g f r o m t h e s e t t l e m e n t . 

C l a i m a n t a r g u e s , however, t h a t " s u b s t a n t i a l j u s t i c e " 
r e q u i r e s t h a t t h e p r o c e e d s o f t h e p r o p o s e d s e t t l e m e n t be 
d i s t r i b u t e d i n a c c o r d a n c e w i t h ORS 656.593, p u r s u a n t t o w h i c h he 
w o u l d r e c e i v e o n e - t h i r d o f t h e r e m a i n i n g s e t t l e m e n t p r o c e e d s a f t e r 
d e d u c t i o n o f t h e p a y i n g a g e n c y ' s c o s t s i n c u r r e d i n o b t a i n i n g t h a t 
s e t t l e m e n t . C l a i m a n t a s s e r t s i n t h i s r e g a r d t h a t he was c o n f u s e d 
and i l l - i n f o r m e d as t o t h e c o n s e q u e n c e s o f h i s r i g h t o f e l e c t i o n . 
S p e c i f i c a l l y , he a s s e r t s by a f f i d a v i t t h a t he was c o n c e r n e d t h a t 
h i s r i g h t t o c o n t i n u i n g m e d i c a l b e n e f i t s w o u l d t e r m i n a t e s h o u l d he 
e l e c t t o p u r s u e t h e t h i r d p a r t y a c t i o n h i m s e l f . C l a i m a n t f u r t h e r 
a s s e r t s t h a t he e x p r e s s e d t h i s c o n c e r n t o t h e p a y i n g a g e n c y ' s 
c l a i m s r e p r e s e n t a t i v e . 

I n r e p l y , t h e p a y i n g agency s u b m i t s t h e a f f i d a v i t o f t h e 
c l a i m s r e p r e s e n t a t i v e i n c h a r g e o f c l a i m a n t ' s f i l e . The c l a i m s 
r e p r e s e n t a t i v e s t a t e s t h a t c l a i m a n t was e x p l i c i t l y i n f o r m e d t h a t 
h i s r i g h t t o t i m e l o s s and m e d i c a l b e n e f i t s w o u l d be u n a f f e c t e d by 
h i s e l e c t i o n t o p u r s u e a t h i r d p a r t y a c t i o n . The a f f i a n t e x p r e s s l y 
d e n i e s h a v i n g s t a t e d a n y t h i n g t o t h e c o n t r a r y . A l s o s u b m i t t e d were 
c o n t e m p o r a n e o u s f i l e memoranda i n d i c a t i n g t h a t c l a i m a n t d i d n o t 
d e s i r e t o p u r s u e a t h i r d p a r t y a c t i o n h i m s e l f due t o a p r i o r 
u n r e l a t e d t h i r d p a r t y a c t i o n f r o m w h i c h he had r e c e i v e d 
u n s a t i s f a c t o r y r e s u l t s . The u n s a t i s f a c t o r y r e s u l t s were a l l e g e d l y -
c a u s e d by p o o r l e g a l r e p r e s e n t a t i o n . 

We a r e p e r s u a d e d by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t 
c l a i m a n t chose n o t t o p u r s u e a t h i r d p a r t y r e c o v e r y b e cause o f h i s 
p r i o r , u n s a t i s f a c t o r y e x p e r i e n c e w i t h t h i r d p a r t y c l a i m s . Our 
c o n c l u s i o n i s s u p p o r t e d , a t l e a s t i n p a r t , by c l a i m a n t ' s own 
a f f i d a v i t w h e r e i n he s t a t e s : 

"As a r e s u l t o f t h a t l a w s u i t and my 
e x p e r i e n c e w i t h t h a t a t t o r n e y , I have been 
u n w i l l i n g t o seek a d d i t i o n a l l e g a l s e r v i c e s 
and have been f r i g h t e n e d t o a g g r e s s i v e l y 
p e r s u e [ s i c ] t h i s c l a i m f o r f e a r t h a t a 
s i m i l a r r e s u l t m i g h t o c c u r . " 

T h i s c o n c l u s i o n i s a l s o s u p p o r t e d by: ( 1 ) t h e March 9, 
1987 s t a t e m e n t t o t h e c l a i m s r e p r e s e n t a t i v e t h a t c l a i m a n t d i d n o t 
w i s h t o "mess w i t h " a t h i r d p a r t y a c t i o n ; ( 2 ) t h e September 29, 
1987 p a y i n g agency i n t e r o f f i c e memorandum t o t h e same e f f e c t ; and 
( 3 ) t h e " b l i n d " p o s t s c r i p t c o n t a i n e d on t h e December 30, 1987 
l e t t e r f r o m c o u n s e l f o r t h e p a y i n g agency t o c l a i m a n t t o t h e e f f e c t 
t h a t c l a i m a n t had no i n t e r e s t i n t h e l a w s u i t f i l e d by t h e p a y i n g 
a g e n c y . 

C o n v e r s e l y , we a r e u n p e r s u a d e d t h a t c l a i m a n t f e a r e d l o s s 
o f h i s c o n t i n u i n g w o r k e r s ' c o m p e n s a t i o n b e n e f i t s s h o u l d he e l e c t t o 
p r o c e e d a g a i n s t t h e t h i r d p a r t y d e f e n d a n t . We n o t e i n t h i s r e g a r d 
t h a t t h e p a y i n g a g e n c y ' s e l e c t i o n l e t t e r c o n t a i n e d no s u c h 
s u g g e s t i o n . C f . James A. Cooper, 40 Van N a t t a 1201 ( 1 9 8 8 ) 
( c l a i m a n t may r e s c i n d e l e c t i o n where e l e c t i o n f o r m i s o b j e c t i v e l y 
m i s l e a d i n g ) . 

M o r e o v e r , c l a i m a n t ' s a f f i d a v i t does n o t a s s e r t t h a t t h e 
p a y i n g a g e n c y ' s c l a i m s r e p r e s e n t a t i v e a f f i r m a t i v e l y m i s l e d h i m 
r e g a r d i n g h i s r i g h t t o c o n t i n u i n g b e n e f i t s . R a t h e r , a s s u m i n g t h e 
t r u t h o f t h e a s s e r t i o n , t h e most t h a t can be s a i d f r o m c l a i m a n t ' s 
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a f f i d a v i t i s t h a t t h e c l a i m s r e p r e s e n t a t i v e f a i l e d t o d i s p e l 
c l a i m a n t ' s c o n f u s i o n r e g a r d i n g t h i s q u e s t i o n . We need n o t d e c i d e 
w h e t h e r such a l l e g e d n o n f e a s a n c e w o u l d be s u f f i c i e n t t o p e r m i t 
r e s c i s s i o n o f c l a i m a n t ' s d_e f a c t o a s s i g n m e n t , because we a r e n o t 
p e r s u a d e d t h a t c l a i m a n t d i d , i n f a c t , i n f o r m t h e c l a i m s 
r e p r e s e n t a t i v e o f h i s c o n c e r n . I n a d d i t i o n , t h e c l a i m s 
r e p r e s e n t a t i v e s t a t e d t h a t c l a i m a n t was i n f o r m e d o f h i s r i g h t t o 
c o n t i n u i n g b e n e f i t s . F u r t h e r , we have a l r e a d y c o n c l u d e d t h a t 
c l a i m a n t e x p l a i n e d h i s r e l u c t a n c e t o p u r s u e a t h i r d p a r t y a c t i o n on 
t h e b a s i s o f h i s p r i o r u n s a t i s f a c t o r y e x p e r i e n c e w i t h s u c h a c t i o n s . 

We c o n c l u d e t h a t c l a i m a n t chose n o t t o p u r s u e t h e t h i r d 
p a r t y a c t i o n f o r r e a s o n s u n r e l a t e d t o any c o n c e r n o v e r l o s i n g h i s 
r i g h t t o c o n t i n u i n g b e n e f i t s . Even a s s u m i n g t h a t t h e c l e a r 
d i c t a t e s o f t h e s t a t u t e c o u l d be a v o i d e d i n o r d e r t o a d v a n c e t h e 
a i m o f " s u b s t a n t i a l j u s t i c e , " we do n o t f i n d t h a t c l a i m a n t ' s p r i o r 
u n s a t i s f a c t o r y e x p e r i e n c e w i t h t h i r d p a r t y a c t i o n s i s a s u f f i c i e n t 
b a s i s f o r e s t a b l i s h i n g e n t i t l e m e n t t o s uch r e l i e f . I n sum, we 
d e c l i n e t o a l l o w c l a i m a n t t o r e s c i n d h i s p r i o r de_ f a c t o a s s i g n m e n t 
o f h i s cause o f a c t i o n t o t h e p a y i n g a g e n c y . 

C l a i m a n t a l s o c o n t e n d s t h a t t h e p a y i n g a g e n c y ' s l i e n 
s h o u l d n o t a p p l y t o t h a t p o r t i o n o f t h e p r o c e e d s o f t h e p r o p o s e d 
s e t t l e m e n t w h i c h r e p r e s e n t r e c o v e r y o f g e n e r a l damages. We 
a d d r e s s e d t h i s same ar g u m e n t under s i m i l a r c i r c u m s t a n c e s i n K e n n e t h 
Owens, 40 Van N a t t a 1049 ( 1 9 8 8 ) . We h e l d t h a t , p u r s u a n t t o t h e 
" c l e a r and u n ambiguous" l a n g u a g e o f ORS 6 5 6 . 5 9 3 ( 1 ) , a p a y i n g 
a g e n c y ' s l i e n a p p l i e s t o t h e p r o c e e d s o f any damages r e c o v e r e d f r o m 
t h e t h i r d p a r t y r e g a r d l e s s o f t h e c o m p o s i t i o n o f t h e j u d g m e n t . 

H e r e , i n a c c o r d a n c e w i t h o u r d e c i s i o n , t h e p a y i n g 
a g e n c y ' s l i e n r e s u l t s f r o m t h e o p e r a t i o n o f ORS 6 5 6 . 5 9 1 ( 2 ) . T h a t 
p r o v i s i o n e s t a b l i s h e s t h a t t h e p a y i n g a g e n c y ' s l i e n a p p l i e s t o "any 
sum r e c o v e r e d " by t h e p a y i n g a g e n c y . We f i n d t h a t t h i s l a n g u a g e i s 
as c l e a r and unambiguous as t h e l a n g u a g e c o n s i d e r e d i n Owens, 
s u p r a . M o r e o v e r , we f i n d no p o l i c y r e a s o n t o c o n c l u d e t h a t t h e 
p a y i n g a g e n c y ' s l i e n s h o u l d be t r e a t e d d i f f e r e n t l y u n d e r t h e t w o 
s t a t u t e s . We c o n c l u d e t h a t t h e p a y i n g a g e n c y ' s l i e n a p p l i e s t o t h e 
e n t i r e amount o f t h e p r o p o s e d s e t t l e m e n t p r o c e e d s r e g a r d l e s s o f t h e 
c h a r a c t e r i z a t i o n o f t h o s e p r o c e e d s . 

A c c o r d i n g l y , t h e p a y i n g agency i s a u t h o r i z e d t o p r o c e e d 
w i t h s e t t l e m e n t and d i s t r i b u t i o n o f t h e p r o c e e d s o f t h e t h i r d p a r t y 
a c t i o n p u r s u a n t t o ORS 6 5 6 . 5 9 1 ( 2 ) . 

I T IS SO ORDERED. 

PATRICIA A. HASELW00D, Claimant WCB 87-13576, 87-12629 & 87-09815 
Bloom, et a l . , Claimant's Attorneys December 7, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members F e r r i s and J o h n s o n . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e J a c o b s o n ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s c l a i m f o r m e n t a l s t r e s s . The e m p l o y e r a l s o s e e k s 
remand t o t h e R e f e r e e f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . 
C l a i m a n t opposes remand and a s k s t h a t t h e e m p l o y e r ' s b r i e f be 
s t r i c k e n as u n t i m e l y f i l e d . We r e v e r s e on t h e m e r i t s o f 
c l a i m a n t ' s m e n t a l s t r e s s c l a i m . 
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ISSUES 

1 . Whether t h e s e l f - i n s u r e d e m p l o y e r ' s b r i e f s h o u l d be 
s t r i c k e n as h a v i n g been u n t i m e l y f i l e d . 

2. Whether c l a i m a n t ' s c l a i m f o r m e n t a l s t r e s s i s 
c o m p e n s a b l e . 

3. I f t h e c l a i m i s o t h e r w i s e c o m p e n s a b l e , w h e t h e r t h i s 
c ase s h o u l d be remanded t o t h e H e a r i n g s D i v i s i o n f o r t h e 
c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e . 

FINDINGS OF FACT 

C l a i m a n t became employed by t h e s e l f - i n s u r e d e m p l o y e r i n 
t h e e a r l y 1970's. She c o n t i n u e d w o r k i n g u n t i l March 17, 1987. 
D u r i n g h er empl o y m e n t , c l a i m a n t f i l e d s i x c l a i m s f o r w o r k e r s ' 
c o m p e n s a t i o n . The l a s t , w h i c h was f i l e d on t h e l a s t day o f 
c l a i m a n t ' s e m p l o y m e n t , a l l e g e d t h e d e v e l o p m e n t o f m e n t a l s t r e s s as 
a r e s u l t o f l o n g - t e r m h a r a s s m e n t . 

C l a i m a n t has l o n g s t a n d i n g m e n t a l / e m o t i o n a l p r o b l e m s . 
D u r i n g t h e c l a i m p e r i o d , she was examined by t h r e e p s y c h i a t r i s t s . 
She c u r r e n t l y s u f f e r s f r o m an a d j u s t m e n t d i s o r d e r w i t h m i x e d 
e m o t i o n a l f e a t u r e s , a l o n g w i t h p a r a n o i d and h i s t r i o n i c p e r s o n a l i t y 
t r a i t s . Based on t h e r e p o r t o f Dr. C o l b a c h , t h e e m p l o y e r i s s u e d a 
d e n i a l o f c l a i m a n t ' s m e n t a l s t r e s s c l a i m on J u l y 24, 1987. 

The e m p l o y e r t i m e l y f i l e d i t s b r i e f on May 19, 1988 
p u r s u a n t t o OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( c ) . 

The e m p l o y e r o f f e r e d t h r e e a d d i t i o n a l e x h i b i t s a f t e r t h e 
h e a r i n g r e c o r d was c l o s e d . One was a p s y c h i a t r i c r e p o r t a u t h o r e d 
i n 1979. The o t h e r s were p s y c h i a t r i s t s ' r e s p o n s e s t o t h a t r e p o r t . 

C l a i m a n t ' s employment was n o t t h e m a j o r c o n t r i b u t i n g 
c a u s e o f t h e d e v e l o p m e n t o f her m e n t a l d i s o r d e r . 

CONCLUSIONS OF LAW 

1. Whether t h e e m p l o y e r ' s b r i e f s h o u l d be s t r i c k e n as 
u n t i m e l y f i l e d 

C l a i m a n t a s s e r t s t h a t t h e e m p l o y e r d i d n o t c o m p l y w i t h 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) when  i t f i l e d i t s b r i e f , and t h a t t h e b r i e f 
was, t h e r e f o r e , u n t i m e l y f i l e d . The r u l e c i t e d by c l a i m a n t , 
h o w ever, p e r t a i n s t o r e q u e s t s f o r h e a r i n g and r e q u e s t s f o r Board 
r e v i e w o f R e f e r e e ' s o r d e r s . For a l l o t h e r t h i n g s f i l e d , t h e 
a p p l i c a b l e r u l e i s OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( c ) , w h i c h p r o v i d e s t h a t 
f i l i n g may be a c c o m p l i s h e d by m a i l i n g by f i r s t c l a s s m a i l . An 
a t t o r n e y ' s c e r t i f i c a t e t h a t a t h i n g was d e p o s i t e d i n t h e m a i l on a 
s t a t e d d a t e i s p r o o f o f m a i l i n g on t h e d a t e . I n t h e p r e s e n t c a s e , 
t h e e m p l o y e r ' s b r i e f was due on May 19, 1988. The e m p l o y e r ' s 
c o u n s e l ' s c e r t i f i c a t e c e r t i f i e s t h a t m a i l i n g was a c c o m p l i s h e d on 
t h e due d a t e . The e m p l o y e r ' s b r i e f was, t h e r e f o r e , t i m e l y f i l e d . 

2. Whether c l a i m a n t ' s c l a i m f o r m e n t a l s t r e s s i s 
com p e n s a b l e 

C l a i m a n t a s s e r t s t h a t h er w o r k i n g c o n d i t i o n s c a u s e d t h e 
d e v e l o p m e n t o f a co m p e n s a b l e m e n t a l d i s o r d e r . She p r e s e n t s h e r 
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c l a i m a l t e r n a t i v e l y as one f l o w i n g f r o m a c o m p e n s a b l e i n j u r y o r 
one based on a t h e o r y o f o c c u p a t i o n a l d i s e a s e . The d i s t i n c t i o n i s 
i m p o r t a n t , f o r i  f t h e c l a i m i s c h a r a c t e r i z e d as f l o w i n g f r o m an 
i n j u r y , c l a i m a n t need o n l y p r o v e t h a t h e r i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e d e v e l o p m e n t o f her m e n t a l d i s o r d e r . See 
P a t i t u c c i v. B o i s e Cascade C o r p . , 8 Or App 503 ( 1 9 7 2 ) . On t h e 
o t h e r hand, i  f c l a i m a n t ' s c l a i m i s c h a r a c t e r i z e d as one f o r 
o c c u p a t i o n a l d i s e a s e , she must p r o v e t h a t r e a l o n - t h e - j o b e v e n t s 
or c o n d i t i o n s were t h e m a j o r c o n t r i b u t i n g c a use o f h e r m e n t a l 
d i s o r d e r . McGarrah v. SAIF, 296 Or 145 ( 1 9 8 3 ) . 

A f t e r r e v i e w i n g t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t ' s 
i n j u r y i s p r o p e r l y c h a r a c t e r i z e d as one f o r o c c u p a t i o n a l d i s e a s e . 
A l t h o u g h her s t r e s s c l a i m d i d f o l l o w an a c c e p t e d c l a i m f o r an 
a c c i d e n t a l i n j u r y ,  i t i s c l e a r t h a t c l a i m a n t i s a s s e r t i n g t h a t h e r 
s t r e s s a r o s e f r o m h a r a s s m e n t , r a t h e r t h a t t h e e f f e c t s o f h e r 
c o m p e n s a b l e i n j u r y . We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t must 
meet t h e t e s t o u t l i n e d i n McGarrah, s u p r a , i n o r d e r t o s u s t a i n her 
b u r d e n o f p r o o f . 

A t h e a r i n g , c l a i m a n t o u t l i n e d a s e r i e s o f e v e n t s t h a t , 
i f r e a l , were c l e a r l y c a p a b l e o f p r o d u c i n g s t r e s s . They i n c l u d e d , 
among o t h e r t h i n g s , o n g o i n g s e x u a l h a r a s s m e n t , r e l i g i o u s 
p e r s e c u t i o n , t h r e a t s o f s e r i o u s b o d i l y harm, and s e v e r a l a t t e m p t s 
on c l a i m a n t ' s l i f e . She r e l a t e d t h e s e same i n c i d e n t s t o t h e 
e x a m i n i n g p s y c h i a t r i s t s . The R e f e r e e f o u n d c l a i m a n t c r e d i b l e i n 
t h a t she " t e s t i f i e d t r u t h f u l l y c o n c e r n i n g h e [ r ] p e r c e p t i o n o f t h e 
n a t u r e and e x t e n t o f t h e h a r a s s m e n t . " Because t h e e m p l o y e r d i d 
n o t a p p e a r a t h e a r i n g , e i t h e r i n p e r s o n o r t h r o u g h c o u n s e l , t h e 
R e f e r e e a l s o f o u n d c l a i m a n t ' s t e s t i m o n y u n r e b u t t e d . T h e r e f o r e , 
a l t h o u g h t h e R e f e r e e a c k n o w l e d g e d t h a t t h e e v e n t s o u t l i n e d by 
c l a i m a n t were " h a r d t o i m a g i n e , " she c o n c l u d e d t h a t c l a i m a n t ' s 
work c a u s e d t h e d e v e l o p m e n t o f her m e n t a l d i s o r d e r . 

C l a i m a n t ' s c o n d i t i o n i n v o l v e s a complex i s s u e o f m e d i c a l 
c a u s a t i o n . We, t h e r e f o r e , f i n d t h a t a r e s o l u t i o n o f t h i s 
c o n t r o v e r s y can b e s t be a c h i e v e d t h r o u g h an a p p r a i s a l o f t h e 
m e d i c a l o p i n i o n s . L i n d a C. V i l e s , 39 Or App 14 (1987 ) a f f ' d mem 
V i l e s v. SAIF, 89 Or App 569 ( 1 9 8 8 ) . We have n o t d i s c o u n t e d 
c l a i m a n t ' s t e s t i m o n y , b u t f i n d t h a t t h e p s y c h i a t r i s t s ' e v a l u a t i o n s 
o f c l a i m a n t ' s r e p r e s e n t a t i o n s a r e a t l e a s t , i  f n o t more, c r i t i c a l 
t h a n c l a i m a n t ' s t e s t i m o n y . 

The e x a m i n i n g p s y c h i a t r i s t s a c k n o w l e d g e t h a t c l a i m a n t i s 
a l t e r n a t e l y " a l m o s t d e l u s i o n a l , " "somewhat p s y c h o t i c , " and 
" p a r a n o i d . " Each has q u e s t i o n e d w h e t h e r her h i s t o r y o f s e v e r e 
p e r s e c u t i o n on t h e j o b i s a c c u r a t e . Dr. C o l b a c h f i n d s  i t " h a r d t o 
a c c e p t " t h a t c l a i m a n t c o u l d have been s u b j e c t e d t o t h e h a r a s s m e n t 
she c l a i m s . He b e l i e v e s c l a i m a n t " o v e r r e a c t e d t o t h i n g s and 
m i s r e a d s i t u a t i o n s . " He f e l t t h a t t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c l a i m depended on w h e t h e r she was, i n f a c t , s u b j e c t e d 
t o t h e e v e n t s she d e s c r i b e d . A f t e r r e v i e w i n g more i n f o r m a t i o n , he 
f o u n d t h a t he c o u l d n o t c o n c l u d e t h a t c l a i m a n t ' s employment was 
t h e m a j o r c o n t r i b u t i n g f a c t o r i n t h e d e v e l o p m e n t o f h e r m e n t a l 
d i s o r d e r . Because o f t h e e x p e r t a n a l y s i s o f f e r e d by Dr. C o l b a c h , 
we a c c e p t h i s o p i n i o n as most p e r s u a s i v e . 

The e m p l o y e r a s s e r t s t h a t c l a i m a n t m i s p e r c e i v e d t h e 
e v e n t s she e n c o u n t e r e d on t h e j o b and t h a t t h e y w e r e , t h e r e f o r e , 
n o t " r e a l , " as t h a t t e r m i s used i n McGar r a h , s u p r a . See L e a r y v. 
P a c i f i c N o r t h w e s t B e l l , 67 Or App 766 ( 1 9 8 4 ) . C l a i m a n t r e s p o n d s 
t h a t w h e t h e r h e r p e r c e p t i o n o f e v e n t s was r e a s o n a b l e o r 
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u n r e a s o n a b l e i s i r r e l e v a n t t o a d e t e r m i n a t i o n o f c o m p e n s a b i l i t y , 
so l o n g as t h e e v e n t s she e n c o u n t e r e d were o b j e c t i v e l y r e a l . See 
Duran v. SAIF, 87 Or App 509 ( 1 9 8 7 ) ; P e t e r s e n v. SAIF, 78.Or App 
167 ( 1 9 8 6 ) . 

I n B a r b a r a T. C h i l l a , 39 Van N a t t a 284 ( 1 9 8 7 ) , a f f ' d mem 
C h i l l a v. Coos Bay S c h o o l D i s t r i c t #9, 90 Or App 193 ( 1 9 8 8 ) . We 
d i s c u s s e d t h e " r e a l v s . m i s p e r c e p t i o n " i s s u e . I n C h i l l a , t h e 
c l a i m a n t b e l i e v e d t h a t t h e r e was a c o n s p i r a c y t o remove h e r f r o m 
h e r j o b . She o u t l i n e d s e v e r a l e v e n t s t h a t she c l a i m e d were " r e a l " 
and a r g u e d t h a t w h e t h e r t h e y were c a p a b l e o f p r o d u c i n g s t r e s s was 
e n t i r e l y d e p e n d e n t on h e r s u b j e c t i v e r e a c t i o n t o t h o s e e v e n t s . An 
i n d e p e n d e n t e x a m i n i n g p s y c h i a t r i s t f o u n d t h a t t h e c l a i m a n t 
m i s p e r c e i v e d h e r own a c t i o n s , as w e l l as t h e a c t i o n s o f o t h e r s . 
We h e l d t h a t t o a l l o w a c l a i m a n t ' s p u r e l y s u b j e c t i v e r e a c t i o n t o 
d e t e r m i n e c o m p e n s a b i l i t y w o u l d be i n c o n s i s t e n t w i t h t h e t e s t s e t 
f o r t h i n McGarrah, s u p r a . 

A f t e r r e v i e w i n g c l a i m a n t ' s t e s t i m o n y and t h e r e p o r t s o f 
t h e e x a m i n i n g p s y c h i a t r i s t s , we c o n c l u d e t h a t c l a i m a n t has f a i l e d 
t o s u s t a i n her b u r d e n o f p r o o f . As n o t e d , Dr. C o l b a c h ' s o p i n i o n 
i s t h a t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m depends on t h e 
a c c u r a c y o f her h i s t o r y . Y e t , c l a i m a n t ' s p r e s e n t a t i o n i s r e p l e t e 
w i t h d e l u s i o n s , m i s p e r c e p t i o n s , p a r a n o i a and p o s s i b l e p s y c h o s i s . 
I t i s , t h e r e f o r e , i m p o s s i b l e t o d e t e r m i n e w h e t h e r t h e e v e n t s t h a t 
c l a i m a n t t e s t i f i e d t o a c t u a l l y o c c u r r e d or w h e t h e r t h e y a r e 
m a n i f e s t a t i o n s o f .her m e n t a l i l l n e s s . I  t i s c l a i m a n t ' s b u r d e n o f 
p r o o f , and we f i n d t h a t under t h e p r e s e n t c i r c u m s t a n c e s , t h e c l a i m 
f a i l s w i t h o u t i n d e p e n d e n t v e r i f i c a t i o n o f t h e e v e n t s o u t l i n e d i n 
c l a i m a n t ' s t e s t i m o n y . Dr. C o l b a c h needed such v e r i f i c a t i o n i n 
o r d e r t o s u p p o r t a f i n d i n g o f c o m p e n s a b i l i t y . C l a i m a n t has 
o f f e r e d none. The c l a i m i s n o t c o m p e n s a b l e . 

3. Whether c l a i m a n t ' s c l a i m s h o u l d be remanded 

Because o f our c o n c l u s i o n r e g a r d i n g c o m p e n s a b i l i t y , t h e 
remana q u e s t i o n i s moot. We f i n d , h o w ever, t h a t had  i t been 
n e c e s s a r y t o d e t e r m i n e t h e remand q u e s t i o n , we w o u l d have d e n i e d 
t h e e m p l o y e r ' s r e q u e s t f o r remand. We f i n d t h a t t h e e v i d e n c e 
o f f e r e d p o s t - h e a r i n g c o u l d have been d i s c o v e r e d and p r o d u c e d p r i o r 
t o or a t t h e t i m e o f t h e h e a r i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 1 , 1988 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t s e t 
a s i d e t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r 
m e n t a l s t r e s s i s r e v e r s e d and t h e e m p l o y e r ' s d e n i a l i s 
r e i n s t a t e d . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . A 
c l i e n t - p a i d f e e n o t t o exceed $3,856.25, i s a p p r o v e d . 

ELSIE L. HOBKIRK, Claimant WCB 85-12353 
Roberts, et a l . , Claimant's Attorneys December 7, 1988 
Rick Barber (SAIF), Defense Attorney Second Order on Reconsideration 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f our O r d e r on 
R e c o n s i d e r a t i o n d a t e d J u l y 5, 1988 w h i c h : ( 1 ) a d h e r e d t o o u r 
November 10, 1987 o r d e r a f f i r m i n g a R e f e r e e ' s award o f p e r m a n e n t 
t o t a l d i s a b i l i t y ; and ( 2 ) d e n i e d t h e SAIF C o r p o r a t i o n ' s r e q u e s t , 
on B o a r d r e v i e w , f o r a u t h o r i z a t i o n t o o f f s e t p e r m a n e n t p a r t i a l 
d i s a b i l i t y b e n e f i t s p a i d p u r s u a n t t o a D e t e r m i n a t i o n O r d e r a g a i n s t 
p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s p a y a b l e o v e r t h e same p e r i o d 
under a R e f e r e e ' s o r d e r . See E l s i e L. H o b k i r k , 40 Van N a t t a 778 
( 1 9 8 8 ) . C l a i m a n t c o n t e n d s t h a t her c o u n s e l , i s e n t i t l e d t o an 
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" a t t o r n e y f e e award i n l i n e w i t h t h e b e n e f i t s a t s t a k e and t h e 
e f f o r t s e x p ended" on B o a r d r e v i e w f o r p r e v a i l i n g a g a i n s t SAIF's 
c o n t e n t i o n s t h a t she was n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d a n d , 
i  f she was, t h a t SAIF s h o u l d be p e r m i t t e d t o a p p l y t h e r e q u e s t e d 
o f f s e t . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r c l a i m a n t ' s 
r e q u e s t f o r an i n c r e a s e d a t t o r n e y f e e f r o m t h e $500 awarded i n o u r 
i n i t i a  l o r d e r , we w i t h d r e w our o r d e r and g r a n t e d SAIF an 
o p p o r t u n i t y t o r e s p o n d . Inasmuch as t h e t i m e f o r s u b m i t t i n g a 
r e s p o n s e has e x p i r e d , we p r o c e e d t o a d d r e s s c l a i m a n t ' s r e q u e s t . 

I f a r e q u e s t f o r B o a r d r e v i e w i s i n i t i a t e d by an 
e m p l o y e r or i n s u r e r and t h e B o a r d f i n d s t h a t t h e c o m p e n s a t i o n 
awarded t o c l a i m a n t s h o u l d n o t be d i s a l l o w e d or r e d u c e d , t h e 
e m p l o y e r or i n s u r e r s h a l l be r e q u i r e d t o pay a r e a s o n a b l e a t t o r n e y 
f e e i n an amount s e t by t h e B o a r d . ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s 
d e f i n e d as an " a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . 

H e r e , c l a i m a n t has p r e v a i l e d a g a i n s t SAIF's a t t e m p t s t o 
d i s a l l o w or r e d u c e her c o m p e n s a t i o n . T h e r e f o r e , she i s e n t i t l e d 
t o an a s s e s s e d f e e f o r her c o u n s e l ' s s e r v i c e s on B o a r d r e v i e w . 
Upon f u r t h e r r e f l e c t i o n , we c o n c l u d e t h a t t h e f e e s h o u l d be 
i n c r e a s e d f r o m t h e $500 p r e v i o u s l y a warded. 

A f t e r r e v i e w o f t h e s t a t e m e n t o f s e r v i c e s and t h e 
r e t a i n e r a g r e e m e n t , as s u b m i t t e d by c l a i m a n t ' s c o u n s e l , and 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we 
c o n c l u d e t h a t a r e a s o n a b l e a s s e s s e d f e e f o r s e r v i c e s b e f o r e t h e 
B o a r d i s $1,242.50. C o n s e q u e n t l y , c l a i m a n t ' s a t t o r n e y i s awarded 
$1,242.50, t o be p a i d by SAIF. T h i s f e e i s i n l i e u o f , r a t h e r 
t h a n i n a d d i t i o n t o , t h e $500 a t t o r n e y f e e awarded i n o u r 
November 10, 1987 O r d e r on Review. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , e x c e p t as m o d i f i e d 
h e r e i n , we a d h e r e t o and r e p u b l i s h o u r J u l y 5, 1988 O r d e r on 
R e c o n s i d e r a t i o n i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l 
s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

KENNETH K. KESSEL, Claimant WCB 85-03895 
Michael B. Dye, Claimant December 7, 1988 
Brian R. Whitehead, Claimant's Attorney Order on Review 
M e r r i l y McCabe (SAIF), Defense Attorney 

R e v i ewed by B o a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e N i c h o l s ' o r d e r on remand t h a t : ( 1 ) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n ; ( 2 ) d e c l i n e d t o 
award c l a i m a n t i n t e r i m c o m p e n s a t i o n b e n e f i t s f o r t h r e e months b e g i n n i n g 
March 1983 and f o r one week i n November 1984; and ( 3 ) d e c l i n e d t o award 
a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r SAIF's a l l e g e d u n r e a s o n a b l e 
f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n . We a f f i r m . 

ISSUES 

1 . Whether c l a i m a n t ' s low back c o n d i t i o n i s c o m p e n s a b l e as 
e i t h e r an i n j u r y or o c c u p a t i o n a l d i s e a s e . 

2. Whether c l a i m a n t i s e n t i t l e d t o i n t e r i m c o m p e n s a t i o n 
b e n e f i t s f o r t h r e e months b e g i n n i n g March 1983 and f o r one week i n 
November 1984. -1948-
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3. Whether c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y 
f e e s f o r SAIF's a l l e g e d u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m 
c o m p e n s a t i o n . 

FINDINGS OF FACT 

C l a i m a n t i n i t i a l l y i n j u r e d h i s back i n 1968 w h i l e l i f t i n g t h e 
t o n g u e o f a t r a i l e r . The i n j u r y o c c u r r e d when c l a i m a n t was i n t h e 
armed s e r v i c e s . He was t r e a t e d w i t h m u s c l e r e l a x a n t s and 10 days i n 
p e l v i c c r a c t i o n . He r e c e i v e d 10 p e r c e n t s e r v i c e - r e l a t e d d i s a b i l i t y due 
t o h i g h f r e q u e n c y h e a r i n g l o s s and l u m b o s a c r a l s t r a i n . As o f t h e d a t e 
o f h e a r i n g , c l a i m a n t was engaged i n an a p p e a l p r o c e s s b e f o r e t h e 
V e t e r a n ' s A d m i n i s t r a t i o n i n an a t t e m p t t o o b t a i n an i n c r e a s e i n t h e 
d i s a b i l i t y r a t i n g o f h i s l o w back. 

C l a i m a n t was d i s c h a r g e d f r o m t h e s e r v i c e i n F e b r u a r y 1975. 
D u r i n g t h e months f o l l o w i n g h i s d i s c h a r g e , he was e m p l o y e d a t a v a r i e t y 
o f j o b s , i n c l u d i n g s e r v i c e s t a t i o n a t t e n d a n t , . a r m o r e d t r u c k d r i v e r and 
dock hand. Each o f t h e s e j o b s r e q u i r e d some r e p e t i t i v e l i f t i n  g and 
b e n d i n g , b u t c l a i m a n t was a b l e t o a v o i d any s i g n i f i c a n t -back p r o b l e m s . 
P r i o r t o 1 9 8 1 , heavy p h y s i c a l l a b o r c a u s e d c l a i m a n t t o . e x p e r i e n c e 
o c c a s i o n a l m u s c l e spasms l a s t i n g anywhere f r o m one.day t o a week. H i s 
back p r o b l e m s r e m a i n e d m i n i m a l as l o n g as he used p r o p e r body m e c h a n i c s 
and c o n t i n u e d t o do h i s back e x e r c i s e s . 

C l a i m a n t was i n i t i a l l y e mployed by SAIF's i n s u r e d f r o m 1976 
t h r o u g h 1978 as a g e n e r a l m e c h a n i c . He was d i s m i s s e d i n 1978 when he 
r e f u s e d t o work on S a t u r d a y s . I n November 1 9 8 1 , a f t e r a p e r i o d o f 
s e l f - e m p l o y m e n t , c l a i m a n t r e t u r n e d t o work f o r SAIF's i n s u r e d as a shop 
manager. H i s j o b d u t i e s , w h i c h i n c l u d e d c u s t o m e r s e r v i c e , s u p e r v i s i n g 
company p e r s o n n e l , p u l l i n g e n g i n e s and p e r f o r m i n g t u n e - u p s , r e q u i r e d 
him t o work 40 t o 60 h o u r s p e r week. 

One m o r n i n g i n J a n u a r y 1983 c l a i m a n t awoke w i t h p a i n b e h i n d 
h i s l e f t t h i g h . The p a i n soon i n c r e a s e d t o i n c l u d e h i s l o w back and 
e n t i r e l e f t l e g . I n F e b r u a r y 1983 c l a i m a n t was seen and t r e a t e d by 
Dr. Freeman, c h i r o p r a c t o r , who d i a g n o s e d an a c u t e m o d e r a t e l u m b o s a c r a l 
s t r a i n . C l a i m a n t gave no h i s t o r y o f any cause f o r h i s c o m p l a i n t s . 

C l a i m a n t was t h e n r e f e r r e d t o Dr. W h i t e , n e u r o l o g i c a l 
s u r g e o n , who d i a g n o s e d an a c u t e d i s c h e r n i a t i o n and p e r f o r m e d a 
l a m i n e c t o m y a t L5-S1 on t h e l e f t w i t h e x c i s i o n o f e x t r u d e d d i s c 
f r a g m e n t s . C l a i m a n t ' s work a c t i v i t i e s a t SAIF's i n s u r e d were n o t t h e 
m a j o r c o n t r i b u t i n g c a u s e - o f h i s d i s c h e r n i a t i o n . 

C l a i m a n t i m p r o v e d w i t h t h e s u r g e r y and r e t u r n e d t o h i s j o b as 
a m e c h a n i c and shop f o r e m a n , p e r f o r m i n g f u l l - t i m e l i g h t d u t y w o r k . He 
d i c i n o t f i l  e a w o r k e r s ' c o m p e n s a t i o n i n j u r y or o c c u p a t i o n a l d i s e a s e 
c l a i m a t t h a t t i m e ; i n s t e a d , he had h i s p r i v a t e h e a l t h c a r e i n s u r e r pay 
f o r t h e s u r g e r y . By J u l y 1983 c l a i m a n t began t o have renewed 
c o m p l a i n t s o f s t i f f n e s s and a c h i n g a l o n g t h e l e n g t h o f h i s back and 
r e t u r n e d t o t h e c a r e o f Dr. W h i t e . Dr. W h i t e f o u n d no o b j e c t i v e 
e v i d e n c e t o s u p p o r t c l a i m a n t ' s c o m p l a i n t s , b u t n o t e d t h a t he was 
d e p r e s s e d and s u s p e c t e d j o b d i s s a t i s f a c t i o n . An e x a m i n a t i o n p e r f o r m e d 
i n A u g u s t 1983 by Dr. W h i t e a g a i n r e v e a l e d no o b j e c t i v e b a s i s f o r 
c l a i m a n t ' s c o m p l a i n t s . 

I n September 1983 c l a i m a n t was b e i n g h e l p e d down f r o m a 
h y d r a u l i c h o i s t when t h e c o - w o r k e r l o s t h i s g r i p and d r o p p e d him t h r e e 
o r f o u r f e e t t o t h e f l o o r . C l a i m a n t d i d n o t e x p e r i e n c e an i n c r e a s e i n 
h i s symptoms as a r e s u l t o f t h i s i n c i d e n t . He d i d n o t f i l  e a w o r k e r s ' 
c o m p e n s a t i o n c l a i m a t t h a t t i m e , b u t he d i d a p p l y t o t h e V e t e r a n ' s 
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D e p a r t m e n t f o r an i n c r e a s e i n che award f o r h i s s e r v i c e - c o n n e c t e d back 
c o n d i t i o n . The i n c r e a s e d award was d e n i e d because o f t h e m i l d f i n d i n g s 
on e x a m i n a t i o n . C l a i m a n t a p p e a l e d t h a t d e n i a l . 

On O c t o b e r 24, 1983, c l a i m a n t was i n v o l v e d i n a r e a r - e n d 
c o l l i s i o n w h i l e t e s t d r i v i n g a c u s t o m e r ' s t r u c k . He was t h r o w n a r o u n d 
i n t h e cab o f t h e t r u c k and h i t h i s upper body on t h e s t e e r i n g w h e e l , 
c a u s i n g h i s back t o f e e l s t i f f and s o r e . S u bsequent t o t h e a c c i d e n t , 
c l a i m a n t r e t u r n e d t o h i s r e g u l a r j o b d u t i e s . He m i s s e d no t i m e f r o m 
work as a r e s u l t o f e i t h e r t h e h o i s t i n c i d e n t o r t h e r e a r - e n d c o l l i s i o n . 

On J a n u a r y 9, 1984, c l a i m a n t a g a i n r e t u r n e d t o t h e c a r e o f 
Dr. W h i t e w i t h c o m p l a i n t s o f r e c u r r e n t l o w back p a i n and a c h i n g i n h i s 
l e f t l e g . C l a i m a n t d i d n o t i n f o r m Dr. W h i t e o f e i t h e r t h e h o i s t 
i n c i d e n t o r t h e r e a r - e n d c o l l i s i o n w h i c h o c c u r r e d i n t h e f a l l o f 1983. 
N e i t h e r c l a i m a n t ' s work a c t i v i t i e s n or any new e v e n t o r s p e c i f i c t r a u m a 
c a u s e d t h i s i n c r e a s e i n h i s low back symptoms. 

On F e b r u a r y 6, 1984, c l a i m a n t u n d e r w e n t a CT s c a n w h i c h 
Dr. W h i t e r e v i e w e d and f o u n d t o be u n r e m a r k a b l e . N o n e t h e l e s s , 
c l a i m a n t ' s symptoms c o n t i n u e d t o w o r s e n . On March 12, 1984, a 
my e l o g r a m was p e r f o r m e d w h i c h , e x c e p t f o r m i l d a n n u l u s b u l g e s a t L4-5 
and L5-S1, was a l s o f o u n d t o be u n r e m a r k a b l e . F i n a l l y , on November 4, 
1984, a second CT scan i n d i c a t e d t h a t c l a i m a n t was s u f f e r i n g f r o m a 
r e c u r r e n t d i s c h e r n i a t i o n a t L5-S1. 

I n March 1984 c l a i m a n t was g i v e n a w o r k e r s ' c o m p e n s a t i o n f o r m 
t o f i l e , b u t a t t h a t t i m e he d i d n o t make a c l a i m .  I t was n o t u n t i l 
November 15, 1984 t h a t c l a i m a n t f i l e d a w o r k e r s ' c o m p e n s a t i o n c l a i m 
f o r m , a l l e g i n g t h a t h i s l e f t l e g and back c o n d i t i o n was due t o e i t h e r : 
( 1 ) t h e September 1983 h o i s t i n c i d e n t ; ( 2 ) t h e O c t o b e r 1983 a u t o m o b i l e 
a c c i d e n t ; ( 3 ) t h e c o n t i n u o u s p u s h i n g o f c a r s w h i l e on t h e j o b ; o r ( 4 ) 
some c o m b i n a t i o n o f t h e above. 

On November 23, 1984, Dr. W h i t e p e r f o r m e d : ( 1 ) a l a m i n e c t o m y 
a t L5-S1 and a t L4-5 on t h e r i g h t ; ( 2 ) a m i d l i n e e x p l o r a t i o n and 
f o r a m i n o t o m i e s a t b o t h l e v e l s ; and ( 3 ) f a t p e d i c l e g r a f t s . No 
a b n o r m a l i t y was d i s c o v e r e d d u r i n g s u r g e r y and no d i s c o p e r a t i o n was 
done. I n f a c t , c l a i m a n t ' s back c o n d i t i o n had n o t changed o r w o r s e n e d 
b e t w e e n March 1983 and November 1984. Sub s e q u e n t t o t h e s u r g e r y , 
c l a i m a n t ' s symptoms d i d n o t a b a t e . To a c c o u n t f o r c l a i m a n t ' s 
c o n t i n u i n g symptoms i n t h e absence o f . a n y e x i s t i n g back p a t h o l o g y , 
Dr. W h i t e d i a g n o s e d h i s c o n d i t i o n as e n t i r e l y f u n c t i o n a l i n n a t u r e . 

Dr. W h i t e r e l e a s e d c l a i m a n t t o r e g u l a r work as o f 
F e b r u a r y 14, 1985. 

On F e b r u a r y 26, 1985, c l a i m a n t changed p h y s i c i a n s f r o m 
Dr. W h i t e t o Dr. P o u l s o n , o r t h o p e d i c s u r g e o n . Dr. P o u l s o n a t t r i b u t e d 
c l a i m a n t ' s c o n t i n u i n g symptoms t o u n s t a b l e j o i n t s i n c l a i m a n t ' s s p i n e . 
C l a i m a n t d i d n o t i n i t i a l l y g i v e a h i s t o r y o f t h e h o i s t i n c i d e n t o r 
r e a r - e n d c o l l i s i o n t o Dr. P o u l s o n . On May 13, 1985, Dr. P o u l s o n 
p e r f o r m e d f u s i o n s a t t h e L5-S1 and L4-L5 l e v e l s . C l a i m a n t r e p o r t e d a 
t o t a l r e m i s s i o n o f p a i n f o r a b o u t s i x weeks a f t e r t h e s u r g e r y , f o l l o w e d 
by i n c r e a s i n g l ow back and l e g p a i n . As o f September 1985, c l a i m a n t 
c o n t i n u e d t o e x p e r i e n c e p a i n i n t h e l e f t l o w e r e x t r e m i t y b u t was 
s h o w i n g some g r a d u a l i m p r o v e m e n t . Dr. P o u l s o n e x p e c t e d t h a t c o m p l e t e 
h e a l i n g and a good r e s u l t w o u l d n o t be a p p a r e n t f o r s i x t o t w e l v e 
months f o l l o w i n g s u r g e r y . 
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CONCLUSIONS OF LAW 

The R e f e r e e d i s c o u n t e d t h e o p i n i o n s o f Dr. P o u l s o n i n r e g a r d 
t o t h e cause o f c l a i m a n t ' s l o w back d i f f i c u l t i e s and r e l i e d i n s t e a d 
upon t h e c o n c l u s i o n s o f Dr. W h i t e i n f i n d i n g t h a t n e i t h e r . c l a i m a n t ' s 
work a c t i v i t i e s w i t h SAIF's i n s u r e d nor t h e s e p a r a t e i n c i d e n t s i n t h e 
f a l  l o f . 1 9 8 3 were t h e cause o f c l a i m a n t ' s need f o r m e d i c a l c a r e . She 
d i s c o u n t e d t h e o p i n i o n s o f Dr. P o u l s o n by r e a s o n i n g t h a t t h e y were 
based on i n a c c u r a t e f a c e s . 

The R e f e r e e a l s o c o n c l u d e d t h a t s i n c e c l a i m a n t d i d n o t f i l e a 
c l a i m u n t i l November 15, 1984 and Dr. W h i t e n e v e r i n f o r m e d SAIF o f a 
c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s l o w back c o n d i t i o n and h i s 
e m p l o y m e n t , c l a i m a n t was n o t e n t i t l e d t o i n t e r i m c o m p e n s a t i o n b e n e f i t s 
i n March 1983. We a g r e e on b o t h a c c o u n t s . 

C r e d i b i l i t y 

The R e f e r e e f o u n d a l l o f t h e w i t n e s s e s who t e s t i f i e d t o be 
c r e d i b l e w i t h t h e e x c e p t i o n o f Pam V o r s e t h , B r y o n A n d e r s o n and 
c l a i m a n t . She made no f i n d i n g on t h e c r e d i b i l i t y o f Ms. V o r s e t h . She 
f o u n d t h a t b o t h c l a i m a n t and t h e e m p l o y e r l a c k e d c r e d i b i l i t y and shaded 
t h e i r t e s t i m o n y t o b e s t r e p r e s e n t t h e i r p o s i t i o n s i n t h e m a t t e r . As a 
r e s u l t , she c o n c l u d e d t h a t t h e i r t e s t i m o n y was n o t t o t a l l y r e l i a b l e . 
A f t e r r e v i e w i n g t h e r e c o r d , we d e f e r t o t h e R e f e r e e ' s c r e d i b i l i t y 
f i n d i n g s . 

C o m p e n s a b i l i t y 

To e s t a b l i s h a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e , c l a i m a n t has 
t h e b u r d e n o f p r o v i n g t h a t t h e work a c t i v i t i e s were t h e m a j o r 
c o n t r i b u t i n g c a use o f e i t h e r t h e o n s e t or w o r s e n i n g o f h i s d i s e a s e . 
See f o r m e r ORS 656 . 802 ( 1 ) (a ) ; D e t h l e f s v. H y s t e r Co. 295 Or 298 , 310 
( 1 9 8 3 ) ; B l a k e l y v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . " M a j o r 
c o n t r i b u t i n g c a u s e " means an a c t i v i t y or e x p o s u r e or c o m b i n a t i o n o f 
a c t i v i t i e s or e x p o s u r e s w h i c h c o n t r i b u t e s more t o t h e o n s e t o r 
w o r s e n i n g t h a n a l  l o t h e r a c t i v i t i e s or e x p o s u r e s c o m b i n e d . See 
McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) . 

To e s t a b l i s h a c ompensable i n d u s t r i a l i n j u r y , c l a i m a n t has 
t h e b u r d e n o f p r o v i n g t h a t a work e v e n t or s e r i e s o f e v e n t s w i t h i n a 
d i s c r e t e t i m e p e r i o d was a m a t e r i a l c o n t r i b u t i n g c a use o f h i s 
d i s a b i l i t y or need f o r m e d i c a l s e r v i c e s . See H a r r i s v. A l b e r t s o n ' s , 
I n c . , 65 Or App 254, 256-7 ( 1 9 8 3 ) . 

C l a i m a n t a r g u e s t h a t h i s c l a i m i s c o m p e n s a b l e u n d e r e i t h e r o r 
b o t h o f t h e above t h e o r i e s . F i r s t , he c o n t e n d s t h a t t h e work 
a c t i v i t i e s a t SAIF's i n s u r e d were t h e m a j o r c o n t r i b u t i n g c a use o f h i s 
i n i t i a l L5-S1 d i s c h e r n i a t i o n i n e a r l y 1983. Second, he c o n t e n d s t h a t 
t h e O c t o b e r 1983 h o i s t i n c i d e n t a n d / o r t h e November 1983" r e a r - e n d 
c o l l i s i o n were m a t e r i a l c o n t r i b u t i n g c a u s e s o f h i s need f o r m e d i c a l 
s e r v i c e s i n 1984 and 1985. The r e c o r d , h o wever, does n o t p e r s u a d e us 
t h a t c l a i m a n t ' s u s t a i n e d e i t h e r a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e o r 
i n d u s t r i a l i n j u r y . 

Dr. W h i t e was c l a i m a n t ' s t r e a t i n g p h y s i c i a n f r o m March 1983 
t h r o u g h F e b r u a r y 1985 and p e r f o r m e d t h e i n i t i a l l a m i n e c t o m y and second 
s u r g e r y i n November 1984 . Dr. P o u l s o n , on t h e o t h e r , h and, has been 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n s i n c e F e b r u a r y 1985. Each d o c t o r o f f e r e d 
c o n t r a r y o p i n i o n s r e g a r d i n g t h e cause o f c l a i m a n t ' s l o w back c o n d i t i o n 
and need f o r m e d i c a l c a r e . Where t h e r e i s a d i s p u t e b e t w e e n m e d i c a l 
e x p e r t s , more w e i g h t i s g i v e n t o t h o s e o p i n i o n s w h i c h a r e b o t h 
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w e l l - r e a s o n e d and based on c o m p l e t e i n f o r m a t i o n . Somers v. SAIF , 77 Or 
App 259 ( 1 9 8 6 ) . I n t h e p r e s e n t c a s e , we a g r e e w i t h t h e R e f e r e e t h a t 
Dr. W h i t e ' s o p i n i o n s a r e based on more c o m p l e t e i n f o r m a t i o n and a r e 
t h e r e f o r e more p e r s u a s i v e t h a n t h e o p i n i o n s o f Dr. P o u l s o n . 

When c l a i m a n t f i r s t saw Dr. P o u l s o n i n F e b r u a r y 1985, he gave 
a h i s t o r y o f a r e a r - e n d c o l l i s i o n i n O c t o b e r 1984. C l a i m a n t made no 
m e n t i o n o f e i t h e r t h e r i g o r o u s n a t u r e o f h i s work a c t i v i t i e s or t h e 
h o i s t i n c i d e n t as p o s s i b l e c a u s e s c o n t r i b u t i n g t o h i s back p r o b l e m s . 
The c o r r e c t h i s t o r y was o b t a i n e d by Dr. P o u l s o n t h r o u g h t h e o f f i c e o f 
c l a i m a n t ' s a t t o r n e y s h o r t l y b e f o r e h i s d e p o s i t i o n was t a k e n i n t h i s 
m a t t e r . W i t h t h e c o r r e c t h i s t o r y i n m i n d ,  i t was Dr. P o u l s o n ' s b e l i e f 
t h a t c l a i m a n t ' s work a c t i v i t i e s were a m a j o r c o n t r i b u t i n g c a use o f t h e 
d e g e n e r a t i o n o f t h e d i s c w h i c h e v e n t u a l l y r u p t u r e d i n 1983. He f u r t h e r 
o p i n e d t h a t t h e work a c t i v i t i e s p l a y e d a m a j o r r o l e i n t h e h e r n i a t i o n 
o f t h e d i s c , t h e r e b y r e q u i r i n g s u r g e r y . F i n a l l y , Dr. P o u l s o n b e l i e v e d 
t h a t t h e 1983 s u r g e r y was a m a t e r i a l c o n t r i b u t i n g f a c t o r i n c l a i m a n t ' s 
s u b s e q u e n t need f o r m e d i c a l t r e a t m e n t . 

We do n o t a d o p t Dr. P o u l s o n ' s o p i n i o n f o r a number o f 
r e a s o n s . F i r s t , Dr. P o u l s o n e x p r e s s e d h i s b e l i e f s u nder t h e a s s u m p t i o n 
t h a t c l a i m a n t was engaged i n c o n t i n u o u s r e p e t i t i v e b e n d i n g - a n d l i f t i n g 
on t h e j o b f r o m 1981 t o 1983. I n f a c t , c l a i m a n t was n o t engaged i n 
c o n t i n u o u s b e n d i n g and l i f t i n g and d i d n o t e x p e r i e n c e any s i g n i f i c a n t 
l o w back d i f f i c u l t i e s u n t i l J a n u a r y 1983. Second, Dr. W h i t e spoke 
w i t h , e x a mined and t r e a t e d c l a i m a n t when he f i r s t began h a v i n g t h o s e 
l o w back symptoms. T h e r e f o r e , he was i n a b e t t e r p o s i t i o n t o t a k e an 
a c c u r a t e h i s t o r y f r o m c l a i m a n t and f o r m u l a t e an a p p r o p r i a t e d i a g n o s i s . 
Dr. P o u l s o n even a g r e e d i n h i s d e p o s i t i o n t h a t Dr. W h i t e was i n a 
b e t t e r p o s i t i o n t o d e t e r m i n e t h e cause o f c l a i m a n t ' s need f o r s u r g e r y 
i n March 1983 and November 1984. 

Dr. W h i t e d i d n o t r e l a t e t h e 1983 and 1984 s u r g e r i e s t o 
c l a i m a n t ' s work a c t i v i t i e s . He o b t a i n e d a h i s t o r y o f c l a i m a n t w a k i n g 
one m o r n i n g i n J a n u a r y 1983 w i t h back p a i n . He was aware t h a t c l a i m a n t 
d i d some s t o o p i n g and b e n d i n g on t h e j o b , b u t he d i d n o t b e l i e v e t h a t 
c l a i m a n t ' s r u p t u r e d d i s c was t h e r e s u l t o f h i s wo r k . Whren c l a i m a n t saw 
Dr. W h i t e i n J a n u a r y 1984, he d i d . n o t t e l l h im a b o u t t h e h o i s t a c c i d e n t 
o r t h e a u t o m o b i l e c o l l i s i o n . T h i s l a c k o f c o n c e r n by c l a i m a n t a b o u t 
t h o s e i n c i d e n t s p l u s t h e f a c t t h a t he s o u g h t no m e d i c a l t r e a t m e n t f r o m 
September 1983 u n t i l J a n u a r y 1984 c o n v i n c e d Dr. W h i t e t h a t n e i t h e r t h e 
h o i s t a c c i d e n t n o r t h e a u t o m o b i l e c o l l i s i o n were m a t e r i a l c a u s e s o f h i s 
low back c o n d i t i o n . 

Dr. W h i t e a l s o d i d n o t b e l i e v e c l a i m a n t ' s c o n d i t i o n had 
wor s e n e d b e t w e e n March 1983 and November 1984. He n o t e d t h a t d u r i n g 
t h e November 1984 s u r g e r y he f o u n d no e v i d e n c e o f a r u p t u r e d d i s c n or 
any o t h e r p h y s i c a l e x p l a n a t i o n f o r c l a i m a n t ' s symptoms. A t t h a t t i m e , 
Dr. W h i t e f e l t t h a t c l a i m a n t ' s symptoms were e n t i r e l y f u n c t i o n a l i n 
n a t u r e and n o t r e l a t e d t o any e x i s t i n g back p a t h o l o g y . 

We r e l y upon t h e f u l l y i n f o r m e d and w e l l - r e a s o n e d o p i n i o n s o f 
Dr. W h i t e i n c o n c l u d i n g t h a t c l a i m a n t ' s work a c t i v i t i e s a t SAIF's 
i n s u r e d p r i o r t o 1983 were n o t t h e m a j o r c o n t r i b u t i n g c a use o f h i s l o w 
back c o n d i t i o n . L i k e w i s e , we a l s o c o n c l u d e t h a t t h e two i n c i d e n t s i n 
t h e f a l l o f 1983, e i t h e r s e p a r a t e l y o r t o g e t h e r , were n o t a m a t e r i a l 
cause o f c l a i m a n t ' s need f o r m e d i c a l c a r e . The t o t a l i t y o f t h e 
e v i d e n c e s u p p o r t s n e i t h e r a comp e n s a b l e o c c u p a t i o n a l d i s e a s e c l a i m n o r 
a c o m p e n s a b l e i n d u s t r i a l i n j u r y c l a i m . 

I n t e r i m c o m p e n s a t i o n 

ORS 6 5 6 . 2 6 2 ( 4 ) r e q u i r e s an e m p l o y e r t o make i n t e r i m 
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c o m p e n s a t i o n payments no l a t e r t h a n t h e 1 4 t h day a f t e r t h e s u b j e c t 
e m p l o y e r has n o t i c e o r know l e d g e o f t h e c l a i m u n t i l t h e c l a i m i s e i t h e r 
a c c e p t e d o r d e n i e d . Jones v.. Emanuel H o s p i t a l , 280 Or 147 ( 1 9 7 7 ) . Any 
c l a i m f o r a d i s a b l i n g c o m p e n s a b l e i n j u r y w i l l t r i g g e r t h e ORS 
6 5 6 . 2 6 2 ( 4 ) p a y m e n t s . Bono v. SAIF, 66 Or App 138 ( 1 9 8 3 ) . 

We a r e n o t p e r s u a d e d t h a t c l a i m a n t a t t e m p t e d t o f i l  e a c l a i m 
i n March 1983. I n t e r i m c o m p e n s a t i o n b e n e f i t s a r e n o t due u n t i l a c l a i m 
h a s b e e n f i l e d . 

A c l a i m may be f i l e d by a d o c t o r as w e l l as by c l a i m a n t . 
Dr. W h i t e , h owever, d i d n o t b e l i e v e t h a t c l a i m a n t ' s c o n d i t i o n was 
w o r k - r e l a t e d . Even t h o u g h c l a i m a n t saw two o t h e r d o c t o r s b e f o r e he saw 
Dr. W h i t e , t h e r e a r e no m e d i c a l r e p o r t s w h i c h i n d i c a t e t h a t h i s back 
c o n d i t i o n was w o r k - r e l a t e d . 

C l a i m a n t was due i n t e r i m c o m p e n s a t i o n f r o m November 15, 1984, 
t h e d a t e o f n o t i c e o f t h e c l a i m . S i n c e he was p a i d on t h a t b a s i s , 
t h e r e a r e no i n t e r i m c o m p e n s a t i o n b e n e f i t s due t o him because- o f t h i s 
c l a i m . 

P e n a l t i e s and a t t o r n e y f e e s 

S i n c e SAIF d i d n o t u n r e a s o n a b l y f a i l t o pay c l a i m a n t i n t e r i m 
c o m p e n s a t i o n b e n e f i t s , he i s a l s o n o t e n t i t l e d t o a p e n a l t y and r e l a t e d 
a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 6, 1987,  i s a f f i r m e d . 

THEODORE W. LINCICUM, Claimant WCB 87-05611 
Pozzi, e t a l . , Claimant's Attorneys December 7, 1988 
Scheminske & Lyons, Defense Attorneys Order on Review 

Reviewed by Bo a r d Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e T. L a v e r e 
J o h n s o n ' s o r d e r t h a t : ( 1 ) awarded t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s p u r s u a n t t o a p r i o r R e f e r e e ' s o r d e r ; and ( 2 ) a s s e s s e d 
p e n a l t i e s and a c c o m p a n y i n g a t t o r n e y f e e s f o r a f a i l u r e t o com p l y 
w i t h t h e a f o r e m e n t i o n e d o r d e r . On r e v i e w , t h e i n s u r e r c o n t e n d s 
t h a t t h e R e f e r e e e r r e d i n e n f o r c i n g t h e p r i o r R e f e r e e ' s o r d e r . The 
i n s u r e r a r g u e s t h a t t h e p r i o r R e f e r e e l a c k e d j u r i s d i c t i o n t o e n t e r 
h i s o r d e r . A l t e r n a t i v e l y , t h e i n s u r e r a r g u e s t h a t c l a i m a n t was 
e n t i t l e d t o t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s , r a t h e r t h a n 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , and t h a t t e m p o r a r y p a r t i a l 
d i s a b i l i t y b e n e f i t s a r e n o t p a y a b l e p e n d i n g r e v i e w . The i n s u r e r 
r e q u e s t e d l e a v e t o p r e s e n t o r a l a r g u m e n t i n t h i s m a t t e r . We deny 
t h e r e q u e s t f o r o r a l a r g u m e n t and a f f i r m t h e R e f e r e e on t h e m e r i t s . 

ISSUES 

1 . R e q u e st f o r o r a l a r g u m e n t . 

2. E n f o r c e m e n t o f p r i o r o r d e r a w a r d i n g t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . 

3. P e n a l t i e s and a t t o r n e y f e e s . 
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FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s F i n d i n g s o f F a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

By O r d e r on Review d a t e d O c t o b e r 3 1 , 1988, t h e Board 
r e v e r s e d R e f e r e e F i n k ' s March 6, 1987 o r d e r w h i c h s e t a s i d e t h e 
i n s u r e r ' s A u g u s t 29, 1986 d e n i a l . T h e o d o r e W. L i n c i c u m , 40 Van 
N a t t a 1760 ( O c t o b e r 3 1 , 1 9 8 8 ) . 

CONCLUSIONS OF LAW AND OPINION 

Req u e s t f o r O r a l Argument 

The i n s u r e r r e q u e s t s t h a t we e n t e r t a i n o r a l a r g u m e n t s i n 
t h i s m a t t e r . We n o r m a l l y do n o t e n t e r t a i n o r a l a r g u m e n t s . OAR 
4 3 8 - 1 1 - 0 1 5 ( 2 ) . We f i n d t h a t t h i s m a t t e r has been f u l l y d e v e l o p e d 
and b r i e f e d . C o n s e q u e n t l y , o r a l a r g u m e n t w i l l n o t be n e c e s s a r y . 
The i n s u r e r ' s r e q u e s t i s d e n i e d . 

Payment P e n d i n g B o a r d Review 

The q u e s t i o n we must d e c i d e i s w h e t h e r ORS 6 5 6 . 3 1 3 ( 1 ) i s 
a p p l i c a b l e t o t h e f a c t s o f t h i s c a s e . ORS 6 5 6 . 3 1 3 ( 1 ) p r o v i d e s : 

" F i l i n g by an e m p l o y e r or t h e i n s u r e r o f a 
r e q u e s t f o r r e v i e w o r c o u r t a p p e a l s h a l l 
n o t s t a y payment o f c o m p e n s a t i o n t o a 
c l a i m a n t . " 

I f ORS 6 5 6 . 3 1 3 ( 1 ) i s a p p l i c a b l e , and i f t h e r e c o v e r y 
awarded by R e f e r e e F i n k i s " c o m p e n s a t i o n " w i t h i n t h e mea n i n g o f t h e 
s t a t u t o r y p r o v i s i o n , t h e n t h e i n s u r e r i m p r o p e r l y w i t h h e l d payment 
o f c o m p e n s a t i o n p e n d i n g a p p e a l . 

( 1 ) J u r i s d i c t i o n a l a r g u ment 

The i n s u r e r a s s e r t s t h a t R e f e r e e F i n k l a c k e d j u r i s d i c t i o n 
t o i s s u e h i s March 6, 1987 o r d e r , and t h a t c o m p e n s a t i o n need n o t be 
p a i d p e n d i n g a p p e a l o f a R e f e r e e ' s o r d e r where t h e R e f e r e e who 
i s s u e d t h e o r d e r l a c k e d j u r i s d i c t i o n t o do so. The i n s u r e r c i t e s a 
s e r i e s o f cas e s c u l m i n a t i n g i n t h e C o u r t o f A p p e a l s ' d e c i s i o n i n 
C a s t r o v. SAIF, 60 Or App 112 ( 1 9 8 3 ) , r e v den 294 Or 491 ( 1 9 8 3 ) ,  i n 
s u p p o r t o f i t s p o s i t i o n . 

I n C a s t r o , SAIF had d e n i e d a c l a i m as n o t c o m p e n s a b l e . 
C l a i m a n t r e q u e s t e d a h e a r i n g . A R e f e r e e a g r e e d t h a t t h e c l a i m was 
n o t c o m p e n s a b l e . The Bo a r d a f f i r m e d . On a p p e a l , t h e C o u r t o f 
A p p e a l s r e v e r s e d . 44 Or App 296 ( 1 9 8 0 ) . SAIF p e t i t i o n e d f o r 
Supreme C o u r t r e v i e w . The Supreme C o u r t a c c e p t e d t h e case f o r 
r e v i e w . The C o u r t o f A p p e a l s w i t h h e l d i s s u a n c e o f i t s mandate 
u n t i l t h e Supreme C o u r t c o m p l e t e d i t s r e v i e w . 

SAIF d i d n o t pay any c o m p e n s a t i o n w h i l e t h e Supreme C o u r t 
had t h e case u n d e r r e v i e w . C l a i m a n t r e q u e s t e d a h e a r i n g , 
c o n t e n d i n g t h a t , p u r s u a n t t o ORS 6 5 6 . 3 1 3 ( 1 ) , SAIF was o b l i g e d t o 
b e g i n p a y i n g c o m p e n s a t i o n p e n d i n g f u r t h e r r e v i e w . I n an 
e n f o r c e m e n t p r o c e e d i n g , t h e R e f e r e e o r d e r e d SAIF t o b e g i n p a y i n g 
c o m p e n s a t i o n . The Bo a r d a f f i r m e d . 

On r e v i e w , t h e C o u r t o f A p p e a l s r e v e r s e d . The c o u r t 
r e a s o n e d t h a t a c l a i m a n t may n o t e n f o r c e an a p p e l l a t e c o u r t 
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d e c i s i o n u n t i l t h e mandate i s r e c e i v e d , o r a t l e a s t u n t i l  i t i s 
i s s u e d ; and t h a t a c t i o n t a k e n by a l o w e r c o u r t b e f o r e t h e r e c e i p t 
o r i s s u a n c e o f a mandate i s v o i d . 60 Or App a t 116. 

The i n s u r e r a r g u e s t h a t t h e case b e f o r e us i s a n a l o g o u s 
t o t h e s i t u a t i o n i n v o l v e d i n t h e C a s t r o c a s e s . We do n o t a g r e e . 
The c o u r t ' s h o l d i n g i n C a s t r o was t h a t SAIF need n o t pay 
c o m p e n s a t i o n p e n d i n g a p p e a l o f t h e c o u r t ' s d e c i s i o n on t h e m e r i t s 
b e c a u s e t h e c o u r t had n o t i s s u e d i t s mandate i n t h e d e c i s i o n on t h e 
m e r i t s . Because no mandate had been' I s s u e d , no e n f o r c e a b l e o r d e r 
t o pay c o m p e n s a t i o n e x i s t e d . '60 Or App a t 116. 

H e r e , by c o n t r a s t , R e f e r e e F i n k has i s s u e d a l i t i g a t i o n 
o r d e r d i r e c t i n g t h e i n s u r e r t o pay c o m p e n s a t i o n . No mandate need 
f i r s t i s s u e as a p r e r e q u i s i t e t o e n f o r c e a b i l i t y . The o r d e r i s 
e n f o r c e a b l e upon i s s u a n c e . P u r s u a n t t o t h e o r d e r , t h e i n s u r e r i s 
r e q u i r e d t o pay c o m p e n s a t i o n w i t h i n ' 14 days o f t h e d a t e o f t h e 
o r d e r . OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) . ' The i n s u r e r has f a i l e d t o ' do so. 

The i n s u r e r n e v e r t h e l e s s a r g u e s t h a t R e f e r e e F i n k l a c k e d 
j u r i s d i c t i o n t o e n t e r h i s o r d e r because he d e c i d e d t h e case on t h e 
b a s i s o f an i s s u e n o t r a i s e d by t h e p a r t i e s . To t h e c o n t r a r y , t h e 
R e f e r e e e x p r e s s l y d e c l i n e d t o d e c i d e t h e case on t h e b a s i s o f 
p r e m a t u r e c l o s u r e because t h a t i s s u e had n o t been r a i s e d by t h e 
p a r t i e s . I n s t e a d , he d e c i d e d t h e case on t h e b a s i s o f t h e i s s u e 
r a i s e d by t h e p a r t i e s - - a g g r a v a t i o n . On r e v i e w , we d i d n o t f i n d 
t h a t t h e R e f e r e e ' s o r d e r was v o i d f o r l a c k o f j u r i s d i c t i o n or f o r 
any o t h e r r e a s o n . I n s t e a d , we c o n c l u d e d t h a t t h e R e f e r e e ' s 
c o n c l u s i o n was l e g a l l y i n c o r r e c t . U n l i k e t h e s i t u a t i o n i n C a s t r o , 
s u p r a , R e f e r e e F i n k ' s o r d e r was an e n f o r c e a b l e l i t i g a t i o n o r d e r 
w i t h w h i c h t h e i n s u r e r s h o u l d have c o m p l i e d . 

We a r e n o t u n m i n d f u l o f t h e p r a c t i c a l c o n s e q u e n c e s o f o u r 
d e c i s i o n t o t h e i n s u r e r . S h o u l d our d e c i s i o n on t h e m e r i t s p r e v a i l 
on any s u b s e q u e n t a p p e a l , t h e n t h e r u l e o f t h e c a se w i l l be t h a t 
c l a i m a n t was n o t s u b s t a n t i v e l y e n t i t l e d t o r e c o v e r y o f t h e 
t e m p o r a r y b e n e f i t s awarded by R e f e r e e F i n k . And y e t , t h e i n s u r e r 
w i l l have p a i d t h o s e b e n e f i t s and w i l l n o t be a b l e t o r e c o v e r them 
•from c l a i m a n t . ORS 656. 313 ( 2 ) . ' 

However, t h i s r e s u l t must have been c o n t e m p l a t e d by t h e 
l e g i s l a t u r e when  i t e n a c t e d ORS 6 5 6 . 3 1 3 ( 1 ) and. ( 2 ) . M o r e o v e r , as 
we s t a t e d i n Oscar L. Drew, 38 Van N a t t a 934, 936 ( 1 9 8 6 ) : . 

°[T]o f o l l o w t h e [ i n s u r e r ' s ] c o n t e n t i o n s we 
w o u l d be o v e r l o o k i n g i t s d e f i a n c e o f a 
c l e a r d i r e c t i o n f r o m a p r i o r R e f e r e e t o pay 
c o m p e n s a t i o n . . . . S h o u l d we accede t o s u c h 
an a r g u m e n t we w o u l d be s e n d i n g a message 
t h a t  i t i s n o t a l w a y s n e c e s s a r y t o c o m p l y 
w i t h a R e f e r e e ' s o r d e r . T h i s i s a message 
w h i c h c o u l d have s e v e r e r e p e r c u s s i o n s t o a 
s y s t e m w h i c h r e l i e s , t o a g r e a t e x t e n t , on 
t h e b a s i c p r i n c i p l e t h a t R e f e r e e ' s o r d e r s 
w i l l be f o l l o w e d . " 

We c o n c l u d e t h a t ORS.656.313 i s a p p l i c a b l e t o R e f e r e e 
F i n k ' s March 6, 1987 o r d e r . 

( 2 ) T emporary b e n e f i t s 

A l t e r n a t i v e l y , t h e i n s u r e r a r g u e s t h a t R e f e r e e F i n k ' s 
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o r d e r i n c o r r e c t l y awarded t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . The 
i n s u r e r a s s e r t s t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y p a r t i a l 
d i s a b i l i t y b e n e f i t s r a t h e r t h a n t o t a l d i s a b i l i t y b e n e f i t s . Such 
p a r t i a l b e n e f i t s , t h e i n s u r e r c o n t e n d s , need n o t be p a i d p e n d i n g 
a p p e a l . 

C l a i m a n t a r g u e s t h a t t h e i n s u r e r i s b a r r e d f r o m 
c o n t e s t i n g R e f e r e e F i n k ' s c h a r a c t e r i z a t i o n o f h i s e n t i t l e m e n t t o 
b e n e f i t s as e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 
C l a i m a n t a s s e r t s t h a t t h e i n s u r e r s h o u l d have r a i s e d t h i s i s s u e i n 
i t s a p p e a l o f R e f e r e e F i n k ' s o r d e r w h i c h c u l m i n a t e d i n o u r 
O c t o b e r 3 1 , 1988 O r d e r on Review. However, o u r c o n c l u s i o n w i t h 
r e g a r d t o t h e i n s u r e r ' s a r g u ment r e n d e r s a d e c i s i o n on c l a i m a n t ' s 
c o n t e n t i o n u n n e c e s s a r y . 

The i n s u r e r r e l i e s upon ORS 6 5 6 . 3 1 3 ( 4 ) i n s u p p o r t o f i t s 
a r g u m e n t t h a t t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s need n o t be 
p a i d p e n d i n g r e v i e w . T h a t s e c t i o n p r o v i d e s : 

" N o t w i t h s t a n d i n g ORS 656.005, f o r t h e 
p u r p o s e o f t h i s s e c t i o n , " c o m p e n s a t i o n " 
means b e n e f i t s p a y a b l e p u r s u a n t t o t h e 
p r o v i s i o n s o f ORS 656.204 t o 656.208, 
656.210 and 656.214 and does n o t i n c l u d e 
t h e payment o f m e d i c a l s e r v i c e s . " 

The i n s u r e r n o t e s t h a t t e m p o r a r y p a r t i a l d i s a b i l i t y i s 
d e a l t w i t h a t ORS 656.212. Because t h a t s t a t u t e i s n o t among t h e 
s t a t u t e s e n u m e r a t e d i n ORS 6 5 6 . 3 1 3 ( 4 ) , t h e i n s u r e r c o n t e n d s t h a t 
t e m p o r a r y p a r t i a l d i s a b i l i t y i s e x c l u d e d f r o m t h e d e f i n i t i o n o f 
" c o m p e n s a t i o n " f o r p u r p o s e s o f ORS 6 5 6 . 3 1 3 ( 1 ) . 

The p r o p e r i n t e r p r e t a t i o n o f ORS 6 5 6 . 3 1 3 ( 4 ) was r e c e n t l y 
a d d r e s s e d by t h e Supreme C o u r t i n G e o r g i a - P a c i f i c v. Hughes, 305 Or 
286 ( 1 9 8 8 ) . The i s s u e was w h e t h e r , p u r s u a n t t o ORS 6 5 6 . 3 1 3 ( 4 ) , an 
e m p l o y e r o r i n s u r e r must pay an award o f " i n t e r i m c o m p e n s a t i o n " 
p e n d i n g a p p e a l o f t h e a w a r d . G e o r g i a - P a c i f i c a r g u e d t h a t i n t e r i m 
c o m p e n s a t i o n i s p a i d p u r s u a n t t o ORS 656.262 r a t h e r t h a n one o f t h e 
s t a t u t e s s p e c i f i c a l l y e n u m e r a t e d i n ORS 656.313 (4 ) , and f o r t h i s 
r e a s o n  i t i s n o t s u b j e c t t o ORS 6 5 6 . 3 1 3 ( 1 ) . The C o u r t r e j e c t e d 
G e o r g i a - P a c i f i c ' s a r g u m e n t . The C o u r t f o u n d , i n t e r a l i a , t h a t t h e 
l e g i s l a t u r e i n t e n d e d t o e x c l u d e o n l y m e d i c a l s e r v i c e s , and no o t h e r 
f o r m o f " c o m p e n s a t i o n , " f r o m t h e d i c t a t e s o f ORS 6 5 6 . 3 1 3 ( 1 ) . 305 
Or a t 292-93. 

T e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s c l e a r l y a r e a f o r m 
o f c o m p e n s a t i o n u n d e r t h e w o r k e r s ' c o m p e n s a t i o n l a w s . The i n s u r e r 
does n o t a r g u e o t h e r w i s e . P u r s u a n t t o t h e C o u r t ' s r e a s o n i n g i n 
G e o r g i a - P a c i f i c v. Hughes, s u p r a , we c o n c l u d e t h a t t e m p o r a r y 
p a r t i a l d i s a b i l i t y b e n e f i t s must be p a i d p e n d i n g a p p e a l . 

P e n a l t i e s and A t t o r n e y Fees 

R e f e r e e J o h n s o n a s s e s s e d a 25 p e r c e n t p e n a l t y r e s u l t i n g 
f r o m t h e i n s u r e r ' s f a i l u r e t o comply w i t h R e f e r e e F i n k ' s p r i o r 
o r d e r . The i n s u r e r a r g u e s t h a t  i t r e a s o n a b l y b e l i e v e d t h a t i t s 
r e f u s a l t o comply w i t h R e f e r e e F i n k ' s o r d e r was l e g a l l y s u p p o r t e d . 
I t  , t h e r e f o r e , c o n t e n d s t h a t no p e n a l t y o r a t t o r n e y f e e s s h o u l d be 
a s s e s s e d . 

F a i l u r e t o pay c o m p e n s a t i o n i n t h e f a c e o f a c l e a r o r d e r 
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co do so i s an u n r e a s o n a b l e d e l a y o r r e f u s a l i n t h e payment o f 
c o m p e n s a t i o n and expos e s an e m p l o y e r o r i n s u r e r t o l i a b i l i t y f o r 
p e n a l t i e s and a t t o r n e y f e e s . ORS 656.262 ( 10 ) ; 656.. 382 ( l ) . The 
i n s u r e r h e r e c o u l d n o t have been u n c e r t a i n as t o i t s d u t i e s under 
R e f e r e e F i n k ' s o r d e r . See I r e n e M. G o n z a l e z , 38.Van N a t t a 954 
(1 9 8 6 ) ( a m b i g u o u s o r d e r may g i v e r i s e t o r e a s o n a b l e u n c e r t a i n t y as 
t o o b l i g a t i o n s ) . The i n s u r e r ' s d u t i e s under R e f e r e e F i n k ' s o r d e r 
were, c l e a r . The i n s u r e r chose n o t t o com p l y w i t h t h a t o r d e r . We 
c o n c l u d e t h a t t h e R e f e r e e ' s award o f a 25 p e r c e n t p e n a l t y was 
a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r . 1 , 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $850, p a y a b l e by 
t h e i n s u r e r . The Board a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed 
$800. 

DONALD E. LOWRY, Claimant WCB 87-01224 
Mai agon & Moore, Claimant's Attorneys December 7, 1988 
P h i l l i p Nyburg, Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and J o h n s o n . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e P e t e r s o n ' s o r d e r w h i c h : ( 1 ) c o n c l u d e d t h a t t h e i n s u r e r had 
e r r o n e o u s l y c a l c u l a t e d h i s t i m e l o s s r a c e ; and ( 2 ) a s s e s s e d a p e n a l t y 
and a t t o r n e y ' s f e e f o r t h e i n s u r e r ' s f a i l u r e t o pay t h e c o r r e c t t i m e 
l o s s r a c e . We r e v e r s e . 

ISSUES 

The p r i m a r y i s s u e i s w h e t h e r t h e i n s u r e r p r o p e r l y c a l c u l a t e d 
c l a i m a n t ' s cime l o s s r a t e based on OAR 436-60-020. The s e c o n d a r y 
i s s u e i s w h e t h e r c l a i m a n t i s e n t i t l e d t o a p e n a l t y and a s s o c i a t e d 
a t c o r n e y ' s f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e c a l c u l a t i o n o f 
che t i m e l o s s r a t e . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n : C l a i m a n t ' s wages were based upon t h e 
number o f h o u r s he a c t u a l l y w o r k e d . 

ULTIMATE FINDINGS 

C l a i m a n t was r e g u l a r l y e m p l o y e d by t h i s e m p l o y e r . 
C l a i m a n t ' s r e m u n e r a t i o n was n o t based s o l e l y upon a d a i l y o r w e e k l y 
wage. 

CONCLUSIONS 

ORS 656.210 ( 2.) ( c ) s t a t e s : 

"As used i n t h i s s u b s e c t i o n , ' r e g u l a r l y 
e m p l o y e d ' means a c t u a l employment o r 
a v a i l a b i l i t y f o r such employment. For 
w o r k e r s n o t r e g u l a r l y e m p loyed and f o r 
w o r k e r s w i t h no r e m u n e r a t i o n o r whose 
r e m u n e r a t i o n i s n o t based s o l e l y upon d a i l y 
o r w e e k l y wages, t h e d i r e c t o r by r u l e , may 
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p r e s c r i b e methods f o r e s t a b l i s h i n g t h e 
w o r k e r ' s w e e k l y wage." 

The i n s u r e r a r g u e s t h a t even t h o u g h c l a i m a n t was r e g u l a r l y 
e m p l o y e d as t h a t p h r a s e i s used i n ORS 656.210,  i t i s e n t i t l e d t o 
compute h i s t i m e l o s s r a t e based on OAR 436-60-020. I t a r g u e s t h a t 
c l a i m a n t ' s r e m u n e r a t i o n i s based upon t h e a c t u a l h o u r s w o r k e d and n o t 
upon a s p e c i f i e d d a i l y o r w e e k l y wage. C o n s e q u e n t l y ,  i t i s e n t i t l e d 
co c a l c u l a t e h i s a v e r a g e w e e k l y wage based on t h e f o r m u l a c o n t a i n e d i n 
OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( c ) . 

The s t a t u t e c o n t e m p l a t e s t h a t t h e D i r e c t o r may, by r u l e , 
e s t a b l i s h a f o r m u l a f o r c a l c u l a t i n g t i m e l o s s r a t e s i  f a w o r k e r i s 
r e g u l a r l y e m p l o y e d and does n o t r e c e i v e a l l r e m u n e r a t i o n based upon a 
d a i l y o r w e e k l y wage. 

OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) p r o v i d e s t h e mechanism f o r c o m p u t i n g t i m e 
l o s s r a t e s f o r w o r k e r s w i t h " u n s c h e d u l e d , i r r e g u l a r o r no e a r n i n g s . " 
B e f o r e J a n u a r y 1 , 1986, t h e s t a t u t e p r o v i d e d no a u t h o r i t y f o r t h e 
D i r e c t o r ' s m a k i n g r u l e s s e t t i n g t i m e l o s s r a t e s . N e v e r t h e l e s s , t h e 
s u b s t a n c e o f t h i s r u l e had been p r o m u l g a t e d . S i n c e t h a t t i m e , t h e 
r u l e has been r e p u b l i s h e d . C o n s e q u e n t l y , we c o n c l u d e t h a t t h e c u r r e n t 
v e r s i o n o f t h e r u l e i s w i t h i n t h e D i r e c t o r ' s a u t h o r i t y . We a l s o a g r e e 
w i t h t h e i n s u r e r ' s a r g u m e n t t h a t t h e l e g i s l a t u r e ' s a c t i o n i n g r a n t i n g 
t h e D i r e c t o r a u t h o r i t y t o p r o m u l g a t e r u l e s c o n c e r n i n g r a t e s o f t i m e 
l o s s was an a t t e m p t t o have t i m e l o s s r a t e s more a c c u r a t e l y r e f l e c t ' 
t h e a c t u a l wage t h a t i n j u r e d w o r k e r s were e a r n i n g a t t h e t i m e o f 
i n j u r y . 

I n C h a r l e s M. P o o l e , 40 Van N a t t a 41 ( 1 9 8 8 ) , we h e l d t h a t t h e 
mere f a c t t h a t a c l a i m a n t i s an h o u r l y w o r k e r does n o t mean t h a t h i s 
t i m e l o s s r a t e s h o u l d be c a l c u l a t e d under OAR 436-60-020. An h o u r l y 
w o r k e r who w o r k s a r e g u l a r s h i f t w i t h a c o n s i s t e n t l e n g t h i s , i n 
e f f e c t , p a i d by t h e day. However, i n t h i s c a s e , even t h o u g h c l a i m a n t 
was e x p e c t e d t o work a f i v e day week, t h e e m p l o y e r and e m p l o y e e knew 
t h a t due t o t h e n a t u r e o f t h e work he w o u l d be w o r k i n g v a r y i n g days 
and h o u r s . I n t h i s s i t u a t i o n t h e a d m i n i s t r a t i v e r u l e a p p l i e s . 
A c c o r d i n g l y , t h e i n s u r e r p r o p e r l y c a l c u l a t e d c l a i m a n t ' s t i m e l o s s r a t e 
u nder t h e a p p l i c a b l e a d m i n i s t r a t i v e r u l e . 

Because we f i n d t h a t t h e i n s u r e r ' s a c t i o n was r e a s o n a b l e , t h e 
p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e w i l l be s e t a s i d e . 

The i n s u r e r does n o t c h a l l e n g e t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r w h i c h a s s e s s e d an a t t o r n e y ' s f e e f o r l a t e d i s c o v e r y . 
A c c o r d i n g l y , t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w i l l be a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r s o f O c t o b e r 1 , 1987 and A u g u s t 24, 1987 
a r e a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r s w h i c h r e q u i r e d t o t h e i n s u r e r t o pay a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y b e n e f i t s and w h i c h a s s e s s e d a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e f o r t h e f a i l u r e t o pay t h o s e b e n e f i t s a r e 
r e v e r s e d . Those p o r t i o n s o f t h e R e f e r e e ' s o r d e r w h i c h a w arded an 
a t t o r n e y ' s f e e f o r l a t e d i s c o v e r y a r e a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o e x c e e d $200, i s a p p r o v e d . 
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PAMELA D. NEVIUS, Claimant WCB 86-16919 
Gal t o n , et a l . , Claimant's Attorneys December 7, 1988 
Meyers & T e r r a l l , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e Knapp's 
o r d e r t h a t s e t a s i d e a d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r m e n t a l s t r e s s . We a f f i r m . 

ISSUE 

C o m p e n s a b i l i t y o f c l a i m a n t ' s m e n t a l s t r e s s c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t , 26 a t h e a r i n g , began w o r k i n g f o r t h e e m p l o y e r i n 
December 1985. I n J a n u a r y 1986 she v o l u n t a r i l y e n r o l l e d i n an 
i n p a t i e n t a l c o h o l t r e a t m e n t p r o g r a m f o r 30 d a y s . T h e r e a f t e r , she 
r e t u r n e d t o work i n t h e e m p l o y e r ' s " d e l i " d e p a r t m e n t . 

Because o f management and p r o f i t a b i l i t y p r o b l e m s a t t h e s t o r e 
a t w h i c h c l a i m a n t w o r k e d , a new manager was a s s i g n e d i n A u g u s t 1986. 
The manager was a d e d i c a t e d company employee who i n s t i t u t e d a 
management s t y l e and p l a n w h i c h he c o n s i d e r e d e f f e c t i v e and e f f i c i e n t . 
S e v e r a l i n c i d e n t s o c c u r r e d between c l a i m a n t and t h e manager w h i c h were 
s t r e s s f u l . Because o f her d i f f i c u l t i e s w i t h t h e manager, c l a i m a n t 
s o u g h t a t r a n s f e r t o a n o t h e r s t o r e . The t r a n s f e r d i d n o t t a k e p l a c e . 
C l a i m a n t w o u l d l e a v e work a t n i g h t s h a k i n g and weepy because o f h e r 
i n t e r a c t i o n s w i t h t h e manager. 

On September 23, 1986, c l a i m a n t saw her f a m i l y o s t e o p a t h , Dr. 
L e v e n b e r g . He a u t h o r i z e d t i m e l o s s f o r one day. On September 24, 
1986, he a u t h o r i z e d t i m e l o s s f o r an i n d e f i n i t e p e r i o d . The t i m e l o s s 
a u t h o r i z a t i o n was made because o f c l a i m a n t ' s s e v e r e a c u t e a n x i e t y 
r e a c t i o n . C l a i m a n t was o f f work f o r t e n d a y s . She t h e n r e t u r n e d t o 
w o r k , and m i s s e d no more t i m e due t o s t r e s s . 

C l a i m a n t was examined by Dr. T u r c o , p s y c h i a t r i s t , on December 
4, 1986. She was examined by Dr. C o l b a c h , p s y c h i a t r i s t , on May 2 1 , 
1987. Dr. C o l b a c h ' s t e s t i n g i n d i c a t e d t h a t c l a i m a n t had s u f f e r e d f r o m 
an a d j u s t m e n t d i s o r d e r w i t h a n x i e t y and d e p r e s s i o n , and t h a t she had 
d e p e n d e n t and i n a d e q u a t e p e r s o n a l i t y t r a i t s . 

C l a i m a n t i s a s i n g l e m o t h e r o f t h r e e . Her d i v o r c e f r o m h er 
husband became f i n a l i n September 1986. She has a h i s t o r y o f d i f f i c u l t 
r e l a t i o n s h i p s w h i c h have f o s t e r e d a sense o f i n a d e q u a c y . 

C l a i m a n t was t e m p o r a r i l y d i s a b l e d by her r e a c t i o n t o work 
s t r e s s o r s . 

CONCLUSIONS OF LAW AND OPINION 

I t i s c l a i m a n t ' s b u r d e n t o p r o v e by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e a co m p e n s a b l e m e n t a l s t r e s s c l a i m . A s t r e s s c l a i m i s 
co m p e n s a b l e i f t h e c l a i m a n t e s t a b l i s h e s t h a t she has s u f f e r e d a m e n t a l 
d i s o r d e r , t h e m a j o r c o n t r i b u t i n g cause o f w h i c h i s h e r r e a c t i o n t o r e a l 
o n - t h e - j o b e v e n t s o r c o n d i t i o n s . McGarrah v. SAIF, 296 OR 145 ( 1 9 8 3 ) . 
T h a t i s t o s a y , t h e s t r e s s - c a u s i n g work c o n d i t i o n s must be " o b j e c t i v e " 
i n t h e sense t h a t t h e c o n d i t i o n s must be r e a l , n o t i m a g i n a r y , and a r e 
c a p a b l e o f p r o d u c i n g s t r e s s . T h e i r m e d i c a l e f f e c t on c l a i m a n t , however 
i s measured by t h e a c t u a l r e a c t i o n , r a t h e r t h a n by. an o b j e c t i v e 
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s t a n d a r d o f w h e t h e r t h e c o n d i t i o n s w o u l d have c a u s e d d i s a b i l i t y o f an 
a v e r a g e w o r k e r . Duran v. SAIF, 87 Or App 509 ( 1 9 8 7 ) . 

The e v e n t s w h i c h c a u s ed c l a i m a n t s t r e s s a c t u a l l y d i d o c c u r . 
The manager and c l a i m a n t a g r e e t h a t c l a i m a n t was d i r e c t e d n o t t o l o o k 
a t her work s c h e d u l e d u r i n g work t i m e , and t h a t t h i s was a change f r o m 
t h e p o l i c y o f t h e p r e v i o u s manager. B o t h a g r e e t h a t c l a i m a n t r e q u e s t e d 
a t r a n s f e r t o a n o t h e r s t o r e , and t h a t t h e manager's r e s p o n s e i n c l u d e d 
an u n p r o f e s s i o n a l remark a b o u t n o t t r a n s f e r r i n g " t u r k e y s . " C l a i m a n t 
was g i v e n a d d i t i o n a l work d u t i e s , and was g i v e n s e v e r a l w a r n i n g s t h a t 
she w o u l d be f i r e d i f her work p e r f o r m a n c e d i d n o t i m p r o v e . C l a i m a n t 
r e a c t e d a d v e r s e l y t o t h e s e e v e n t s . 

O t h e r employees f e l t , and c l a i m a n t a g r e e d , t h a t c l a i m a n t i s a 
s e n s i t i v e i n d i v i d u a l . By o b s e r v a t i o n a t h e a r i n g , t h e R e f e r e e 
c o r r o b o r a t e d t h i s . He a l s o o b s e r v e d t h e manager, and f o u n d t h a t t h e 
manager p r o j e c t e d an image w h i c h was r i g i d , i n f l e x i b l e , and 
c o n f r o n t a t i o n a l . 

Dr. L e v e n b e r g t r e a t e d c l a i m a n t f o r her r e a c t i o n by 
a u t h o r i z i n g a p e r i o d o f t i m e l o s s . H i s d i a g n o s i s was s e v e r e a d j u s t m e n t 
r e a c t i o n t o work s t r e s s o r s . C l a i m a n t was o f f work f o r t e n d a y s , and 
was t h e n a b l e t o r e t u r n t o work w i t h o u t s u b s e q u e n t d i s a b l i n g 
d i f f i c u l t i e s . 

Dr. T u r c o and Dr. C o l b a c h b o t h e x amined c l a i m a n t a f t e r 
h e r c o n d i t i o n had r e s o l v e d . Dr. T u r c o o p i n e d t h a t c l a i m a n t had 
had a p s y c h o s o m a t i c r e a c t i o n w i t h a n x i e t y and d e p r e s s i o n as a 
r e s u l t o f work s t r e s s . Dr. C o l b a c h d i a g n o s e d a d j u s t m e n t d i s o r d e r 
w i t h a n x i e t y and d e p r e s s i o n . He l a t e r d o w n p l a y e d t h i s d i a g n o s i s 
by r e p o r t i n g t h a t c l a i m a n t s u f f e r e d f r o m t e m p o r a r y o n - t h e - j o b 
a n x i e t y w h i c h soon p a s s e d . 

The l a w does n o t r e q u i r e t h a t c l a i m a n t s u f f e r p e r m a n e n t 
d i s a b i l i t y i n o r d e r t o have a c o m p e n s a b l e c l a i m . We f i n d t h a t 
c l a i m a n t d i d s u f f e r a m e n t a l d i s o r d e r , a t l e a s t i  f n o t h i n g e l s e , 
t e m p o r a r i l y . 

The e m p l o y e r c o n t e n d s t h a t c l a i m a n t ' s l i f e away f r o m 
work was f u l l o f s t r e s s , and t h a t her work was n o t t h e m a j o r . . 
c o n t r i b u t i n g f a c t o r o f her d i s o r d e r . C l a i m a n t ' s l i f e i s n o t 
e a s y . She i s a s i n g l e p a r e n t . She has a t e n d e n c y t o abuse 
a l c o h o l , w h i c h she i s now a b l e t o c o n t r o l . She s e p a r a t e d f r o m h e r 
husband i n e a r l y 1986, and her d i v o r c e became f i n a l i n September 
1986. However, t h e e v i d e n c e shows t h a t she coped w i t h t h o s e f a c t s 
o f her l i f e p r i o r t o A u g u s t 1986 and t h e a r r i v a l o f t h e new 
manager. Dr. T u r c o o p i n e d o n l y t h a t t h e o f f - w o r k s t r e s s o r s 
p r e d i s p o s e d h e r t o s e n s i t i v i t y . Dr. C o l b a c h r e p o r t e d t h a t h e r 
c o p i n g s k i l l s were s t r e t c h e d . But b o t h c o r r e c t l y n o t e d t h a t she 
was a b l e t o work w i t h o u t d i f f i c u l t y p r i o r t o A u g u s t 1986. We f i n d 
h e r work s t r e s s o r s , and n o t her o f f - t h e - j o b s t r e s s o r s , t o be t h e 
m a j o r c o n t r i b u t i n g f a c t o r o f her m e n t a l d i s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 10, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $700, t o be p a i d 
by t h e s e l f - i n s u r e d e m p l o y e r . 
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BETTY J. RETHERFORD, Claimant WCB 85-14392 
Mai agon & Moore, Claimant's Attorneys December 7, 1988 
Kevin L. Mannix, Defense Attorney Order on Review 

Reviewed by Board Members J o h n s o n and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f c h a t p o r t i o n o f * 
R e f e r e e B a k e r ' s o r d e r t h a t s e t a s i d e i t s "backup" d e n i a l o f c l a i m a n t ' s 
back i n j u r y c l a i m . We a f f i r m . 

ISSUE 

Whether t h e i n s u r e r ' s "backup" d e n i a l i s s u p p o r t e d by 
m a t e r i a l m i s r e p r e s e n t a t i o n . 

FINDINGS OF FACT 

On A p r i l 25, 1984, c l a i m a n t f i l e d an 801 c l a i m f o r i n j u r y 
f o r m , and a l l e g e d t h a t she i n j u r e d h er back on March 24, 1984 w h i l e 
b e n d i n g o v e r a r o l l e r t r a y a t work. The e m p l o y e r r e p o r t e d on t h a t f o r m 
t h a t she d o u b t e d t h e v a l i d i t y o f t h e c l a i m b e c a u s e : ( 1 ) c l a i m a n t had 
i n j u r e d h e r s e l f w h i l e l i f t i n g f u r n i t u r e on A p r i l 7 or 8, 1984; and ( 2 ) 
c l a i m a n t ' s back had been i n j u r e d s i n c e t h e b i r t h o f her l a s t c h i l d 21 
y e a r s ago. A l t h o u g h t h e e m p l o y e r t o l d t h e i n s u r e r t h a t c l a i m a n t had 
i n j u r e d her back m o v i n g f u r n i t u r e a t home p r i o r t o March 24, 1984, she 
t o o k t h e i n s u r e r ' s a d v i c e and w r o t e A p r i l 7-8 on t h e 801 f o r m . 

The i n s u r e r i n v e s t i g a t e d t h e c l a i m by t a l k i n g w i t h t h e 
e m p l o y e r and i n t e r v i e w i n g c l a i m a n t . C l a i m a n t t o l d t h e i n v e s t i g a t o r 
t h a t she e x p e r i e n c e d l o w back p a i n 21 y e a r s ago f o l l o w i n g t h e b i r t h o f 
her c h i l d and t h a t she f u r t h e r i n j u r e d h er back t h e weekend o f 
A p r i l 7-8, 1984 w h i l e m oving f u r n i t u r e a t home. The e m p l o y e r , however, 
was aware o f e v i d e n c e t h a t c l a i m a n t i n j u r e d h e r back w h i l e m o v i n g 
f u r n i t u r e a t home p r i o r t o March 24, 1984. She i m m e d i a t e l y i n f o r m e d 
t h e i n s u r e r t h a t t h e c l a i m s h o u l d be d e n i e d on t h a t b a s i s and o f f e r e d 
s e v e r a l w i t n e s s e s t o p r o v e t h a t c l a i m a n t ' s back i n j u r y happened o f f t h e 
j o b p r i o r t o March 24, 1984. The i n s u r e r i g n o r e d t h e e m p l o y e r ' s 
i n f o r m a t i o n and c o n d u c t e d no f u r t h e r i n v e s t i g a t i o n i n t o t h e m a t t e r . 

Dr. C a r r o l l ' s c h a r t n o t e d a t e d May 8, 1984, w h i c h was m a i l e d 
t o t h e i n s u r e r , d e s c r i b e d a h i s t o r y o f a t t a c k s o f l o w back and r i g h t 
l e g p a i n a b o u t e v e r y two t o t h r e e y e a r s s i n c e t h e b i r t h o f c l a i m a n t ' s 
l a s t c h i l d 21 y e a r s ago. 

The i n s u r e r s u b s e q u e n t l y a c c e p t e d t h e c l a i m . C l a i m a n t 
u n d e r w e n t two l u m b a r l a m i n e c t o m i e s and t h e c l a i m was p r o c e s s e d t o 
c l o s u r e by D e t e r m i n a t i o n O r d e r d a t e d November 4, 1985. 

On O c t o b e r 20, 1986, t h e i n s u r e r i s s u e d a "backup" d e n i a l o f 
t h e a c c e p t e d March 24, 1984 i n j u r y on t h e b a s i s t h a t c l a i m a n t i n j u r e d 
her back a t home mo v i n g f u r n i t u r e , r a t h e r t h a n a t w o r k . 

When t h e i n s u r e r a c c e p t e d c l a i m a n t ' s c l a i m f o r l o w back 
i n j u r y ,  i t was aware o f t h e e m p l o y e r ' s b e l i e f , and t h e p o t e n t i a l 
w i t n e s s e s t o c o r r o b o r a t e t h a t b e l i e f , t h a t c l a i m a n t i n j u r e d h er back 
w h i l e m o v i n g f u r n i t u r e a t home p r i o r t o March 24, 1984. 

CONCLUSIONS OF LAW 

We a d o p t p a r a g r a p h s 2 t h r o u g h 5 o f t h e R e f e r e e ' s o r d e r as our 
c o n c l u s i o n s o f l a w . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 30, 1987 i s a f f i r m e d . The 
B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o e x c e e d $139. C l a i m a n t ' s 
a t t o r n e y i s awarded an a s s e s s e d f e e o f $800, t o be p a i d by t h e i n s u r e r . 

LISA L. ROSS, Claimant WCB 86-05253 
A l l a n Coons, Claimant's Attorney December 7, 1988 
Chuck L i s l e (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members J o h n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e M o n g r a i n ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o a s s e s s p e n a l t i e s 
and r e l a t e d a t t o r n e y f e e s f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d 
u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n ; ( 2 ) awarded 10 
p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a ward f o r a 
l o w back i n j u r y whereas a D e t e r m i n a t i o n O r d e r had awarded no 
p e r m a n e n t d i s a b i l i t y ; ( 3 ) d e c l i n e d t o g r a n t c l a i m a n t a s c h e d u l e d 
d i s a b i l i t y award f o r her r i g h t w r i s t i n j u r y ; and ( 4 ) a s s e s s e d a 
c o m b i n e d a t t o r n e y f e e o f $75 f o r SAIF's u n r e a s o n a b l e f a i l u r e t o 
t i m e l y pay two m e d i c a l b i l l s . We r e v e r s e and m o d i f y t h o s e p o r t i o n s 
o f t h e R e f e r e e ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o g r a n t c l a i m a n t a 
s c h e d u l e d d i s a b i l i t y award f o r her r i g h t w r i s t i n j u r y ; and ( 2 ) 
a s s e s s e d a $75 a t t o r n e y f e e f o r SAIF's u n r e a s o n a b l e f a i l u r e t o 
t i m e l y pay two m e d i c a l b i l l s . We a f f i r m t h e r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r . 

ISSUES 

1 . Whether c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and r e l a t e d 
a t t o r n e y f e e s f o r SAIF's a l l e g e d u n r e a s o n a b l e f a i l u r e t o pay 
i n t e r i m c o m p e n s a t i o n . 

2. Whether c l a i m a n t i s e n t i t l e d t o i n c r e a s e d a wards o f 
p e r m a n e n t d i s a b i l i t y , e i t h e r s c h e d u l e d o r u n s c h e d u l e d . 

3. Whether t h e R e f e r e e ' s award o f a $75 a t t o r n e y f e e t o 
c l a i m a n t f o r SAIF's u n r e a s o n a b l e f a i l u r e t o t i m e l y pay two m e d i c a l 
b i l l s was a d e q u a t e . 

FINDINGS OF FACT 

On J u l y 24, 1985, c l a i m a n t , 21 y e a r s o l d a t t h e t i m e o f 
h e a r i n g , f e l l on some s t a i r s w h i l e p e r f o r m i n g c l e r i c a l w o r k f o r h e r 
e m p l o y e r . As a r e s u l t o f t h e f a l l  , c l a i m a n t s u s t a i n e d c e r v i c a l and 
l u m b a r s t r a i n s and de Q u e r v a i n ' s d i s e a s e ( t e n d i n i t i s ) a t t h e base 
o f t h e r i g h t thumb and i n t h e r i g h t w r i s t . C l a i m a n t was t r e a t e d 
c o n s e r v a t i v e l y by D r s . M c C a r t h y , K e n d a l l , M c i n t o s h , C o r s o n , and 
I n k r o t e , a c h i r o p r a c t o r . C l a i m a n t was r e f e r r e d by Dr. M c C a r t h y t o 
Dr. K e n d a l l i n l a t e A u g u s t 1985 and was seen by Dr. K e n d a l l on 
A u g u s t 28, 1985. On September 3, 1985, c l a i m a n t was see~n by Dr. 
S t r u k e l , Dr. K e n d a l l ' s p a r t n e r . On September 10, 1985, Dr. K e n d a l l 
d i a g n o s e d s i g n i f i c a n t f u n c t i o n a l o v e r l a y , d e c l i n e d t o p e r f o r m 
a d d i t i o n a l d i a g n o s t i c s t u d i e s , and recommended p s y c h i a t r i c 
c o n s u l t a t i o n a n d / o r a p a i n c e n t e r r e f e r r a l . On O c t o b e r 9, 1985, a t 
SAIF's r e q u e s t , c l a i m a n t was seen by Dr. S t r u k e l i n a f o l l o w - u p 
e x a m i n a t i o n . On November 5, 1985, she was a g a i n seen by 
Dr. K e n d a l l . 

On September 27, 1985, SAIF p a i d Dr. K e n d a l l ' s o f f i c e 
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$225.95. On O c t o b e r 23, 1985, SAIF p a i d $27 t o h i s o f f i c e . On 
November 2 1 , 1985, SAIF p a i d $354 t o h i s o f f i c e . However, SAIF d i d 
n o t pay Dr. K e n d a l l ' s o f f i c e f o r h i s November 5, 1985 e x a m i n a t i o n 
b e cause c l a i m a n t f a i l e d t o r e t u r n an "829" change o f a t t e n d i n g 
p h y s i c i a n f o r m . On November 25, 1985, c l a i m a n t s i g n e d an .829 f o r m . 

On March 14, 1986, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
t e m p o r a r y d i s a b i 1 i t y ' b e n e f i t s f r o m Au'gust 5 , 1985 co F e b r u a r y 25, 
1986 b u t awarded no p e r m a n e n t d i s a b i l i t y . 

I n J u l y 1986 c l a i m a n t , 9 months p r e g n a n t , was t w i c e seen 
by Dr. C o r s o n due t o l o w back p a i n . On A u g u s t 2, 1986, 
Dr. M c i n t o s h d i a g n o s e d a c o n v e r s i o n r e a c t i o n and recommended t h a t 
c l a i m a n t r e c e i v e p s y c h i a t r i c h e l p . On September 22, 1986, 
Dr. C o r s o n d i a g n o s e d m e c h a n i c a l l o w back p a i n due t o l o s s o f 
c l a i m a n t ' s a b d o m i n a l m u s c l e s d u r i n g p r e g n a n c y and s u b s e q u e n t 
c e s a r e a n s e c t i o n . On November 5, 1986, Dr. C o r s o n a d d i t i o n a l l y 
d i a g n o s e d a low g r a d e de Q u e r v a i n ' s d i s e a s e and c h r o n i c s p r a i n 
syndrome o f t h e MP j o i n t w i t h o u t g r o s s i n s t a b i l i t y o f t h e u l n a r 
c o l l a t e r a l l i g a m e n t . 

C l a i m a n t ' s a t t o r n e y a d v i s e d SAIF by l e t t e r o f 
November 12, 1986 t h a t c l a i m a n t was c l a i m i n g an a g g r a v a t i o n o f h e r 
c o n d i t i o n . On November 19, 1986, Dr. C o r s o n r e q u e s t e d SAIF t o 
r e o p e n c l a i m a n t ' s c l a i m . He d i d n o t a u t h o r i z e t i m e l o s s o r s t a t e 
t h a t c l a i m a n t was d i s a b l e d f r o m w o r k . On December 23, 1986, SAIF 
r e o p e n e d c l a i m a n t ' s c l a i m due t o t h e w o r s e n i n g o f her c o m p e n s a b l e 
l o w back and r i g h t thumb and w r i s t c o n d i t i o n s . 

As o f O c t o b e r 3, 1986, SAIF c o n t i n u e d t o h o l d payment o f 
Dr. C o r s o n ' s b i l  l f o r s e r v i c e s r e n d e r e d on J u l y 9, 1986, p e n d i n g 
r e c e i p t o f an 829 form.. On F e b r u a r y 20, 1987, c l a i m a n t was a d v i s e d 
t h a t SAIF had r e f u s e d t o pay f o r $551.60 i n c h a r g e s f r o m 
Dr. C o r s o n ' s o f f i c e g e n e r a t e d b e t w e e n J u l y 9, 1986 and December 29, 
1986 because an 829 f o r m had n o t been s i g n e d . On March 14, 1987, 
c l a i m a n t was b i l l e d f o r t h o s e c h a r g e s . On March 25, 1987, c l a i m a n t 
s i g n e d an 829 f o r m , c i t i n g Dr. C o r s o n as her a t t e n d i n g p h y s i c i a n , 
and she has n o t been b i l l e d f o r t h o s e m e d i c a l c h a r g e s a g a i n . 

By December 3 1 , 1986, c l a i m a n t ' s de Q u e r v a i n ' s d i s e a s e i n 
h e r r i g h t thumb and w r i s t had r e s o l v e d w h i l e she c o n t i n u e d t o 
s u f f e r f r o m m i l d m e c h a n i c a l l o w back p a i n . 

On F e b r u a r y 3, 1987, a D e t e r m i n a t i o n O r d e r awarded 
c l a i m a n t t e m p o r a r y d i s a b i l i t y f o r t h e p e r i o d o f September 22, 1986 
t h r o u g h December 29, 1986. 

No e v i d e n c e was p r e s e n t e d by e i t h e r p a r t y r e g a r d i n g t h e 
payment or nonpayment o f " i n t e r i m " t e m p o r a r y d i s a b i l i t y b e n e f i t s 
p e n d i n g t h e d e c i s i o n by SAIF t o r e o p e n c l a i m a n t ' s c l a i m on 
December 23, 1986. 

D u r i n g t h e s p r i n g o f 1987 c l a i m a n t a t t e m p t e d t o work f o r 
"Bear Essence," g l u i n g t o g e t h e r s o f t t e d d y b e a r s and c u t t i n g away 
e x c e s s g l u e w i t h s c i s s o r s . She was o n l y a b l e t o p e r f o r m t h i s j o b 
f o r two days b e f o r e she q u i t due t o p a i n i n her r i g h t thumb and 
r i g h t w r i s t . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t was e x p e r i e n c i n g p a i n i n 
her low back and h i p s w i t h some o c c a s i o n a l r a d i a t i o n i n t o h e r 
l e g s . She was a l s o e x p e r i e n c i n g o c c a s i o n a l a c h i n g i n her neck and 
h e a d a c h e s . Her r i g h t thumb and w r i s t became s o r e and s t i f  f i  f she 
moved them much o r a p p l i e d p r e s s u r e . 
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CONCLUSIONS OF LAW 

P e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r SAIF's a l l e g e d u n r e a s o n a b l e 
f a i l u r e t o pay " i n t e r i m " c o m p e n s a t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o 
p e n a l t i e s and a t t o r n e y f e e s s i n c e no e v i d e n c e was p r e s e n t e d t h a t 
SAIF d i d n o t i n f a c t pay " i n t e r i m " c o m p e n s a t i o n a f t e r b e i n g a d v i s e d 
by Dr. C o r s o n t h a t c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n o f her 
co m p e n s a b l e c o n d i t i o n . We,agree. 

C l a i m a n t ' s s u p p l e m e n t a l r e q u e s t f o r h e a r i n g , d a t e d -
November 6, 1986, i n t e r a l i a , r a i s e d t h e i s s u e o f p e n a l t i e s and 
a t t o r n e y f e e s due t o " i n t e r i m t i m e l o s s n o t p a i d p e n d i n g 
a c c e p t a n c e / d e n i a l o f a g g r a v a t i o n c l a i m . " On December 2, 1986, SAIF 
r e s p o n d e d by a l l e g i n g , i n t e r a l i a , t h a t : ( 1 ) c l a i m a n t was n o t 
e n t i t l e d t o a d d i t i o n a l i n t e r i m c o m p e n s a t i o n ; and ( 2 ) t h e r e was no 
known b a s i s f o r an award o f p e n a l t i e s and a t t o r n e y f e e s . 

C l a i m a n t a r g u e s i n her b r i e f t h a t t h e b u r d e n was' w i t h 
SAIF t o p r o v e t h a t she was n o t e n t i t l e d t o p e n a l t i e s and a t t o r n e y 
f e e s . We d i s a g r e e . The b u r d e n o f p r o o f i s upon t h e p r o p o n e n t o f a 
f a c t o r p o s i t i o n , t h e p a r t y who w o u l d be u n s u c c e s s f u l i f no 
e v i d e n c e were i n t r o d u c e d on e i t h e r s i d e . H a r r i s v. SAIF, 292 Or 
683, 690 ( 1 9 8 2 ) . C l a i m a n t r a i s e d t h e i s s u e o f e n t i t l e m e n t t o an 
award o f p e n a l t i e s and a t t o r n e y f e e s based on t h e a l l e g e d 
u n r e a s o n a b l e f a i l u r e o f SAIF t o pay i n t e r i m c o m p e n s a t i o n . SAIF 
d e f e n d e d i t s p o s i t i o n r e g a r d i n g i n t e r i m c o m p e n s a t i o n p a y m e n t s by 
d e n y i n g t h a t c l a i m a n t was e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s . 
W i t h o u t p r o o f o f SAIF's f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n , 
c l a i m a n t c a n n o t be s u c c e s s f u l on t h e p e n a l t y and f e e i s s u e . 
T h e r e f o r e , c l a i m a n t f a i l e d t o c a r r y h e r b u r d e n o f p r o o f . C l a i m a n t 
i s n o t e n t i t l e d t o a p e n a l t y and a t t o r n e y f e e . 

U n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t , due t o t h e i n c o n s i s t e n c i e s 
b e t w e e n t h e m e d i c a l r e p o r t s and c l a i m a n t ' s t e s t i m o n y r e g a r d i n g t h e 
s e v e r i t y o f h e r symptoms, c l a i m a n t was p r o b a b l y e x a g g e r a t i n g t h o s e 
symptoms t o a g r e a t e x t e n t . A c c o r d i n g l y , he awarded h e r 10 p e r c e n t 
u n s c h e d u l e d d i s a b i l i t y due t o h er i n a b i l i t y t o p e r f o r m heavy l a b o r 
o r l a b o r r e q u i r i n g e x t r e m e l y r e p e t i t i o u s use o f h e r bac k . We a g r e e 
and a d o p t t h e R e f e r e e ' s f i n d i n g s w i t h t h e f o l l o w i n g s u p p l e m e n t . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , we c o n s i d e r h e r l o s s o f e a r n i n g c a p a c i t y and p h y s i c a l 
i m p a i r m e n t a t t r i b u t a b l e t o t h e compen s a b l e i n j u r y , and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 
e t s e q . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e 
m e c h a n i c a l f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 
505, 510 ( 1 9 8 4 ) ; F r a i j o v. F r e d N. Bay News Co., 59 Or App 260 
( 1 9 8 2 ) . 

We a r e more p e r s u a d e d by t h e c o n t e m p o r a n e o u s m e d i c a l 
r e p o r t s o f Dr. C o r s o n , w h i c h d e s c r i b e c l a i m a n t as s u f f e r i n g f r o m 
m i l d m e c h a n i c a l l o w back p a i n , t h a n c l a i m a n t ' s t e s t i m o n y o f more 
s e v e r e n e c k , l ow back and h i p p a i n . C l a i m a n t ' s c o m p l a i n t s a t 
h e a r i n g were s i g n i f i c a n t l y w o r s e t h a n t h e y had been p r i o r t o 
h e a r i n g and we a g r e e w i t h t h e R e f e r e e t h a t t h e y were p r o b a b l y 
e x a g g e r a t e d . 
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T h e r e f o r e , f o l l o w i n g o u r r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , and c o n s i d e r i n g c l a i m a n t ' s m i l d p h y s i c a l i m p a i r m e n t , age, 
e d u c a t i o n and work e x p e r i e n c e , a d a p t a b i l i t y t o l i g h t e r o c c u p a t i o n s , 
a v e r a g e m e n t a l c a p a c i t y , and e m o t i o n a l and p s y c h o l o g i c a l c o n d i t i o n , 
we c o n c l u d e t h a t an award o f 10 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y a p p r o p r i a t e l y c ompensates c l a i m a n t f o r her c o m p e n s a b l e 
back i n j u r y . 

S c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t due t o t h e d i f f i c u l t y c l a i m a n t 
w o u l d have p e r f o r m i n g some heavy a c t i v i t i e s w i t h h e r r i g h t hand, he 
awarded h e r 15 p e r c e n t s c h e d u l e d d i s a b i l i t y f o r l o s s o f use o f h e r 
r i g h t thumb. However, he d e c l i n e d t o award s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r t h e r i g h t w r i s t . 

When p e r m a n e n t p a r t i a l d i s a b i l i t y r e s u l t s f r o m an i n j u r y , 
t h e c r i t e r i a f o r t h e r a t i n g o f d i s a b i l i t y s h a l l be t h e p e r m a n e n t 
l o s s o f use o r f u n c t i o n o f each i n j u r e d member due t o t h e 
i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . Lay t e s t i m o n y , w i t h o u t m e d i c a l 
i n p u t , may e s t a b l i s h p e r m a n e n t d i s a b i l i t y . G a r b u t t v. &AIF, 297 Or 
148 ( 1 9 8 4 ) . 

A l t h o u g h c l a i m a n t ' s t e s t i m o n y a t h e a r i n g r e g a r d i n g t h e 
s e v e r i t y o f her symptoms was e x a g g e r a t e d , t h e r e i s ample e v i d e n c e 
t o s u p p o r t c l a i m a n t ' s p o s i t i o n t h a t she s u f f e r e d p e r m a n e n t 
d i s a b i l i t y t o b o t h h e r r i g h t thumb and r i g h t w r i s t . T h e r e f o r e , t h e 
R e f e r e e e r r e d i n n o t g r a n t i n g c l a i m a n t a p e r m a n e n t d i s a b i l i t y award 
f o r t h e l o s s o f use o f h e r r i g h t w r i s t . I n d e t e r m i n i n g t h e 
a p p r o p r i a t e a w a r d , we use t h e G u i d e l i n e s f o r R a t i n g Permanent 
D i s a b i l i t y . I n o r d e r t o s i m p l i f y t h e c o m b i n e d a w a r d s , we choose t o 
c o n v e r t c l a i m a n t ' s r i g h t . t h u m b and w r i s t d i s a b i l i t i e s t o one award 
f o r t h e l o s s o f use o f her r i g h t f o r e a r m . 

We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t s u s t a i n e d a 15 
p e r c e n t i m p a i r m e n t o f her r i g h t thumb. T h a t i m p a i r m e n t c o n v e r t s t o 
a 6 p e r c e n t h a n d / f o r e a r m i m p a i r m e n t . Based upon t h e m e d i c a l and 
l a y e v i d e n c e , we a l s o f i n d t h a t c l a i m a n t has s u f f e r e d a 10 p e r c e n t 
l o s s o f use o f h e r r i g h t w r i s t ( f o r e a r m ) . We use t h e s e f i g u r e s 
o n l y as a g u i d e l i n e and, a f t e r c o m b i n i n g t h e i m p a i r m e n t v a l u e s o f 
t h e r i g h t thumb and r i g h t w r i s t , award c l a i m a n t 15 p e r c e n t 
s c h e d u l e d d i s a b i l i t y f o r t h e l o s s o f use o f her r i g h t f o r e a r m . 

Adequacy o f a t t o r n e y f e e s 

The R e f e r e e c o n c l u d e d t h a t SAIF's r e f u s a l t o pay 
Dr. K e n d a l l ' s b i l l f o r h i s November 25, 1985 e x a m i n a t i o n and a 
s e p a r a t e b i l l o f $551.60 f r o m Dr. C o r s o n ' s o f f i c e due t o c l a i m a n t ' s 
f a i l u r e t o f i l e an 829 f o r m was u n r e a s o n a b l e . T h e r e f o r e , SAIF was 
a s s e s s e d a 25 p e r c e n t p e n a l t y and a $75 a t t o r n e y f e e . 

I n d e t e r m i n i n g t h e r e a s o n a b l e n e s s o f a t t o r n e y f e e s , 
s e v e r a l f a c t o r s must be c o n s i d e r e d . OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) . See a l s o 
B a r b a r a A. W h e e l e r , 37 Van N a t t a 122, 123 ( 1 9 8 7 ) . These f a c t o r s 
i n c l u d e : ( 1 ) t i m e d e v o t e d t o t h e c a s e ; ( 2 ) c o m p l e x i t y o f t h e 
i s s u e s i n v o l v e d ; ( 3 ) v a l u e o f t h e i n t e r e s t i n v o l v e d ; ( 4 ) s k i l l and 
s t a n d i n g o f t h e a t t o r n e y s ; ( 5 ) n a t u r e o f t h e p r o c e e d i n g s ; ( 6 ) 
r e s u l t s e c u r e d f o r t h e r e p r e s e n t e d p a r t y ; ( 7 ) r i s k i n a p a r t i c u l a r 
c a s e t h a t an a t t o r n e y ' s e f f o r t s may go u n c o m p e n s a t e d ; and ( 8 ) 
a s s e r t i o n o f f r i v o l o u s i s s u e s or d e f e n s e s . 
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A f t e r f u r t h e r r e v i e w , we c o n c l u d e t h a t c l a i m a n t ' s 
a t t o r n e y ' s f e e s h o u l d be i n c r e a s e d . However, u n l i k e t h e c l a i m a n t ' s 
a t t o r n e y i n . C l i f f o r d D. H o w e r t o n , 38 Van N a t t a 1425 ( 1 9 8 6 ) , l i t t l  e 
p r e p a r a t i o n was r e q u i r e d by c l a i m a n t ' s c o u n s e l i n t h e p r e s e n t c a s e 
i n o r d e r t o p r o v e t h a t SAIF u n r e a s o n a b l y r e q u i r e d c l a i m a n t t o 
s u p p l y  i t w i t h an 829 f o r m b e f o r e payment o f two m e d i c a l b i l l s was 
made. C o n s e q u e n t l y , a f t e r c o n s i d e r i n g t h e e f f o r t s expended and t h e 
r e s u l t s o b t a i n e d i n e s t a b l i s h i n g t h e u n r e a s o n a b l e n e s s o f SAIF's 
r e f u s a l t o pay f o r c e r t a i n m e d i c a l s e r v i c e s , we c o n c l u d e t h a t an 
a t t o r n e y ' s f e e o f $300 i s a r e a s o n a b l e award f o r s e r v i c e s r e n d e r e d 
a t t h e h e a r i n g l e v e l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 14, 1987 i s r e v e r s e d , 
m o d i f i e d , and a f f i r m e d . T h a t p o r t i o n o f t h e o r d e r w h i c h d e c l i n e d 
co award s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n 
o f t h e r i g h t w r i s t i s r e v e r s e d . I n a d d i t i o n , t h e R e f e r e e ' s award 
of 15 p e r c e n t (7.2 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s 
o f use o r f u n c t i o n o f t h e r i g h t thumb i s m o d i f i e d . S p e c i f i c a l l y , 
i n l i e u o f t h e R e f e r e e ' s a w a r d o f s c h e d u l e d p e r m a n e n t d i s a b i l i t y , 
c l a i m a n t ' i s awarded 15 p e r c e n t (22.5 d e g r e e s ) s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m . 
C l a i m a n t ' s . a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
c o m p e n s a t i o n c r e a t e d by t h i s o r d e r . However, t h e t o t a l o f a t t o r n e y 
f e e s a p p r o v e d t h e R e f e r e e ' s and our' o r d e r s h a l l n o t ex c e e d $3,800. 
Th a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t awarded a $75 a t t o r n e y f e e 
f o r SAIF's u n r e a s o n a b l e f a i l u r e t o t i m e l y pay two m e d i c a l b i l l s i s 
a l s o m o d i f i e d . I n l i e u o f t h e R e f e r e e ' s $75 a t t o r n e y f e e a w a r d , 
c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $300, t o be p a i d 
by t h e SAIF C o r p o r a t i o n . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r  i s 
a f f i r m e d . 

ELMIRA K. SATCHER, Claimant WCB 85-07300 
Pa t r i c k K. Mackin, Claimant's Attorney December 7, 1988 
Nelson, e t a l . , Defense Attorneys Order on Remand (Remanding) 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . Wacker S i l t r o n i c C o r p o r a t i o n v. S a t c h e r , 91 Or App 
654 ( 1 9 8 8 ) . The c o u r t c o n c l u d e d t h a t t h e amount " t h e n due" f o r 
p u r p o s e s o f a s s e s s i n g a p e n a l t y f o r an u n r e a s o n a b l y l a t e d e n i a l 
s h o u l d be d e t e r m i n e d as o f t h e t i m e o f t h e d e n i a l . C o n s e q u e n t l y , 
t h e c o u r t has' remanded w i t h i n s t r u c t i o n s " t o d e t e r m i n e t h e amount 
t h a t was due a t t h a t t i m e and t o a s s e s s an a p p r o p r i a t e p e n a l t y . " 

The r e c o r d c o n c e r n i n g t h e a f o r e m e n t i o n e d i s s u e c o n s i s t s 
o f a copy o f a l e d g e r a c c o u n t f r o m Dr. S c o t t , c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r . E x c e p t f o r t h i s e x h i b i t , t h e r e c o r d i s s i l e n t 
r e g a r d i n g t h e amounts " t h e n due" a t t h e t i m e o f t h e d e n i a l . 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e r e c o r d has 
been i n c o m p l e t e l y and i n s u f f i c i e n t l y d e v e l o p e d . T h e r e f o r e , we 
c o n c l u d e c h a t t h i s m a t t e r s h o u l d be remanded t o t h e R e f e r e e . See 
ORS 6 5 6 . 2 9 5 ( 5 ) . On remand, t h e R e f e r e e i s i n s t r u c t e d t o cake 
f u r t h e r e v i d e n c e t o d e t e r m i n e t h e amounts " t h e n due" a t t h e t i m e 
o f t h e u n r e a s o n a b l y l a t e d e n i a l and t o a s s e s s an a p p r o p r i a t e 
p e n a l t y on t h o s e a m o u n t s ,  i f any. 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o R e f e r e e Tuhy f o r 
a c t i o n n o t i n c o n s i s t e n t w i t h t h e c o u r t ' s o p i n i o n and t h i s o r d e r . 

I T I S SO ORDERED. 
-1966-



CANDACE A. SAXBERG, Claimant WCB 85-08185 & 85-09235 
Roll & Westmoreland, Claimant's Attorneys December 7, 1988 
Rankin, VavRosky, et a l . , Defense Attorneys Order on Review 
Beers, et a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and J o h n s o n . 

EBI Companies r e q u e s t s r e v i e w o f R e f e r e e S t . M a r t i n ' s o r d e r 
t h a t awarded c l a i m a n t a $500 a t t o r n e y f e e , $250 t o be p a i d by each 
i n s u r e r . L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n c r o s s - r e q u e s t s 
r e v i e w , t o r e d u c e c l a i m a n t ' s a t t o r n e y f e e . C l a i m a n t a l s o 
c r o s s - r e q u e s t s r e v i e w o f t h e R e f e r e e ' s o r d e r , s e e k i n g an i n c r e a s e i n 
t h e a t t o r n e y f e e award. .On r e v i e w , t h e s o l e i s s u e i s t h e amount o f 
c l a i m a n t ' s a t t o r n e y f e e . We l a c k j u r i s d i c t i o n t o hear t h e m a t t e r and 
d i s m i s s . 

FINDINGS OF FACT 

On A p r i l 5, 1983, c l a i m a n t i n j u r e d her r i g h t w r i s t w h i l e 
w o r k i n g f o r EBI's i n s u r e d . On May 2, 1983, Dr. S i l v e r d i a g n o s e d r i g h t 
c a r p a l t u n n e l syndrome. On J u l y 15, 1983, Dr. W i l s o n d i a g n o s e d 
p r o b a b l e t e n o s y n o v i t i s ; t h e n e u r o l o g i c a l and r a d i c u l a r component o f t h e 
c o n d i t i o n , however, s u g g e s t e d c a r p a l t u n n e l syndrome a n d / o r G uyon 1 s 
c a n a l i n v o l v e m e n t o f t h e u l n a r n e r v e . EBI a c c e p t e d t h i s c o n d i t i o n as a 
d i s a b l i n g i n j u r y . 

On December 14, 1984, c l a i m a n t d e v e l o p e d r i g h t f o r e a r m p a i n 
w h i l e w o r k i n g f o r L i b e r t y N o r t h w e s t ' s i n s u r e d . T e n d o n i t i s was 
d i a g n o s e d . L i b e r t y N o r t h w e s t a c c e p t e d t h i s c l a i m as n o n d i s a b l i n g . 

On June 6, 1985, EBI d e n i e d t h a t c l a i m a n t ' s c u r r e n t hand and 
s h o u l d e r p r o b l e m s were r e l a t e d t o t h e A p r i l 5, 1983 i n j u r y . 

C l a i m a n t t i m e l y f i l e d a h e a r i n g r e q u e s t and d u r i n g t h e n e x t 
two y e a r s h er a t t o r n e y r e p e a t e d l y a t t e m p t e d t o d i s c o v e r t h e s p e c i f i c 
c o n d i t i o n s , t h a t EBI and L i b e r t y N o r t h w e s t had a c c e p t e d . 

P r i o r t o h e a r i n g , t h e p a r t i e s , r e s o l v e d a l l i s s u e s e x c e p t t h e 
amount o f a t t o r n e y f e e t o be p a i d t o c l a i m a n t f o r c o u n s e l ' s e f f o r t s i n 
c l a r i f y i n g t h e scope o f t h e two c l a i m s w i t h EBI and L i b e r t y N o r t h w e s t . 

On June 9, 1987, C l a i m a n t f i l e d a P e t i t i o n f o r E x t r a o r d i n a r y 
Fee i n t h e sum o f $1,550.00 f o r c o u n s e l ' s e f f o r t s i n s e t t i n g a s i d e t h e 
i n s u r e r s ' "de f a c t o " d e n i a l s o f c o n t i n u e d m e d i c a l s e r v i c e s f o r a c c e p t e d 
c o m p e n s a b l e c o n d i t i o n s . On June 10, 1987, EBI f i l e d i t s Response t o 
P e t i t i o n f o r E x t r a o r d i n a r y Fee and, on June 19, 1987, L i b e r t y N o r t h w e s t 
f i l e d i t s r e s p o n s e . 

The s o l e i s s u e a t h e a r i n g was t h e amount o f c l a i m a n t ' s 
a t t o r n e y f e e . On J u l y 18, 1987, p u r s u a n t t o R e f e r e e S t . M a r t i n ' s 
o r d e r , c l a i m a n t was awarded a $500 a t t o r n e y f e e , $250 t o be p a i d by 
each i n s u r e r . The R e f e r e e ' s c h a r a c t e r i z a t i o n o f t h e i n s u r e r s ' d e l a y i n 
c l a r i f y i n g c l a i m a n t ' s a c c e p t e d c o n d i t i o n s as "de f a c t o " d e n i a l s 
p r o v i d e d a b a s i s f o r c l a i m a n t ' s a t t o r n e y f e e award u n d e r ORS 656.386. 

On J u l y 22, 1987, EBI t i m e l y r e q u e s t e d r e v i e w o f t h e 
R e f e r e e ' s o r d e r . On J u l y 30, 1987, c l a i m a n t t i m e l y c r o s s - r e q u e s t e d 
r e v i e w o f t h e R e f e r e e ' s o r d e r . F i n a l l y , on A u g u s t 12, 1987, L i b e r t y 
N o r t h w e s t t i m e l y c r o s s - r e q u e s t e d r e v i e w , a l s o . The o n l y i s s u e on Board 
r e v i e w i s t h e amount o f c l a i m a n t ' s a t t o r n e y f e e . 
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CONCLUSIONS OF LAW 

I n G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or'530, 533-4 
( 1988 ) , t h e C o u r t r u l e d t h a i : when a c l a i m a n t p r e v a i l s b e f o r e a R e f e r e e 
on t h e d e n i a l o f a c l a i m f o r c o m p e n s a t i o n and t h e R e f e r e e awards t h e 
c l a i m a n t ' s a t t o r n e y a f e e under ORS 6 5 6 . 3 8 6 ( 1 ) , t h e Board i s w i t h o u t 
j u r i s d i c t i o n t o e n t e r t a i n ah a p p e a l r e g a r d i n g t h e amount o f t h e f e e i f 
t h e d e n i a l was n o t a l s o a p p e a l e d on t h e m e r i t s . Review o f t h e a t t o r n e y 
f e e i n such c a s e s must i n s t e a d be s o u g h t i n t h e a p p r o p r i a t e c i r c u i t 
c o u r t under ORS 6 5 6 . 3 8 8 ( 2 ) . I d . 

The R e f e r e e i n t h e p r e s e n t case awarded c l a i m a n t ' s a t t o r n e y 
two c a r r i e r - p a i d f e e s i n c o n n e c t i o n w i t h t h e de f a c t o d e n i a l s o f .EBI 
and L i b e r t y N o r t h w e s t . The R e f e r e e c i t e d no a u t h o r i t y f o r h i s a c t i o n , 
b u t t h e o n l y a u t h o r i t y f o r such a f e e w o u l d be ORS 6 5 6 . 3 8 6 ( 1 ) . E B I , 
L i b e r t y N o r t h w e s t and c l a i m a n t . a l l s o u g h t -Board r e v i e w o n l y on t h e 
i s s u e o f t h e amount o f t h e a t t o r n e y f e e awarded by t h e R e f e r e e . Under 
t h e s e c i r c u m s t a n c e s , G r e e n s l i t t mandates d i s m i s s a l o f t h e r e q u e s t s f o r 
r e v i e w . A r b r a W i l l i a m s , 40 Van N a t t a ' 506, 507 ( 1 9 8 8 ) . A c l i e n t - p a i d 
f e e , p a y a b l e f r o m L i b e r t y N o r t h w e s t t o i t s c o u n s e l , i s a p p r o v e d , n o t t o 
exceed $113. 

I T IS SO ORDERED. 

MICHELE D. SMITH, Claimant WCB 86-09065 & 86-08241 
Emmons, et a l . , Claimant's Attorneys December 7, 1988 
Gary Wallmark (SAIF.), Defense Attorney Order on Review 
C l i f f , e t a l . , Defense Attorneys 

R e v i ewed by Board Members C r i d e r and J o h n s o n . 

I n d u s t r i a l I n d e m n i t y Company r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e N i c h o l s ' o r d e r t h a t s e t a s i d e i t s a g g r a v a t i o n 
and r e s p o n s i b i l i t y d e n i a l s r e l a t i n g t o c l a i m a n t ' s l o w back 
c o n d i t i o n . 

The Board a f f i r m and a d o p t s t h e o r d e r o f t h e R e f e r e e 
w i t h t h e f o l l o w i n g com:r.^nt. I n v i e w o f t h e f a c t t h a t I n d u s t r i a l 
I n d e m n i t y a c c e d e d  t r - : he i s s u a n c e o f an o r d e r p u r s u a n t t o f o r m e r 
ORS 656.307, i  t i : p r e c l u d e d under t h e r u l e o f Bauman v. SAIF, 295 
Or 788 (1983 ) f_ s u b s e q u e n t l y c o n t e n d i n g t h a t c l a i m a n t d i d - n o t 
s u s t a i n a c o r . :.able a g g r a v a t i o n a b s e n t e v i d e n c e o f f r a u d , 
m i s r e p r e s e n t .on or o t h e r i l l e g a l a c t i v i t y . See Judy Witham, 40 
Van N a t t a 1982 (WCB Case Nos. 87-00640, 86-13903, I s s u e d t h i s 
d a t e ) . No such f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y 
was shown i n t h i s c a s e . 

C l a i m a n t ' s a t t o r n e y , i s e n t i t l e d t o a f e e p a y a b l e by 
I n d u s t r i a l I n d e m n i t y f o r s e r v i c e s r e n d e r e d on Board r e v i e w . See 
ORS 656.382 ( 2 ) . No s t a t e m e n t o f s e r v i c e s , however., has been 
r e c e i v e d f r o m c l a i m a n t ' s a t t o r n e y and t h u s no f e e can be awarded 
a t t h i s t i m e . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 22, 1987 i s a f f i r m e d . 
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SHARON A. STERN, Claimant WCB 87-14737 
Pozzi, et al ., Claimant's Attorneys December 7, 1988 
S t a f f o r d H a z elett, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Knapp's o r d e r t h a t : ( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f h e r 
s c l e r o d e r m a c o n d i t i o n ; and ( 2 ) d e c l i n e d t o a s s e s s p e n a l t i e s and 
a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g . 

The Board r e v e r s e s i n p a r t . 

ISSUES 

1. Whether c l a i m a n t ' s s c l e r o d e r m a c o n d i t i o n i s 
c o m p e n s a b l e . 

2. Whether c l a i m a n t i s e n t i t l e d t o i n t e r i m c o m p e n s a t i o n . 

3. Whether p e n a l t i e s and a t t o r n e y f e e s s h o u l d be 
a s s e s s e d . 

FINDINGS OF FACT 

C l a i m a n t , a 47 - y e a r o l d c u s t o d i a n , f i l e d an i n d u s t r i a l 
i n j u r y c l a i m f o r " i n f e c t e d f i n g e r s " on J a n u a r y 15, 1986. The 
i n s u r e r i n i t i a l l y d e f e r r e d a c c e p t a n c e o f her c l a i m . On March 10, 
1986, she was examined by Dr. C l i f t o n , M.D. C l i f t o n d i a g n o s e d h e r 
i n j u r y as i n c l u d i n g i n f e c t i o n , u l c e r s , s c l e r o d e r m a , and Raynaud's 
d i s e a s e . L a t e r t h a t m o n t h , t h e i n s u r e r a c c e p t e d h er c l a i m by way 
o f a N o t i c e o f C l a i m A c c e p t a n c e . The r e c o r d does n o t i n d i c a t e 
what t h e i n s u r e r a c c e p t e d . 

I n June 1986, c l a i m a n t began t o t r e a t w i t h Dr. G r i f f i n , 
a r h e u m a t o l o g i s t . G r i f f i n c o n f i r m e d a d i a g n o s i s o f s c l e r o d e r m a 
and t r e a t e d c l a i m a n t ' s i n f e c t i o n s w i t h m e d i c a t i o n . 

C l a i m a n t d e v e l o p e d c e l l u l i t i s i n her l e f t m i d d l e f i n g e r 
i n May 1987. S h o r t l y t h e r e a f t e r , she q u i t w o r k i n g and f i l e d a 
second i n d u s t r i a l i n j u r y c l a i m f o r " [ i I n f e c t i o n " t o her " M i d d l e 
f i n g e r o f l e f t hand." The i n s u r e r a c c e p t e d h e r c l a i m by way o f a 
w r i t t e n n o t i c e m a i l e d on June 8, 1987. A g a i n , t h e recw-d does n o t 
i n d i c a t e what t h e i n s u r e r a c c e p t e d . 

I n a l e t t e r d a t e d June 26, 1987, t h e i n s u r e r i n f o r m e d 
c l a i m a n t t h a t  i t had " c a n c e l l e d " her r e c e n t c l a i m f o r i n j u r y t o 
her l e f t m i d d l e f i n g e r , because  i t had i n a d v e r t e n t l y e s t a b l i s h e d 
two c l a i m s f o r t h e same i n j u r y . 

I n September 1987, c l a i m a n t was examined by Dr. Moyer, a 
d e r m a t o l o g i s t . L a t e r t h a t m o n t h , t h e i n s u r e r i s s u e d a d e n i a l o f 
c o m p e n s a b i l i t y . The d e n i a l d e n i e d c o m p e n s a b i l i t y o f s c l e r o d e r m a . 
I t d i d n o t i n d i c a t e t h a t  i t was a p a r t i a l d e n i a l ;  i t d i d n o t 
i n d i c a t e t h a t t h e r e was an a c c e p t e d c l a i m ; and  i t d i d n o t s p e c i f y 
what p a r t s o f t h e o r i g i n a l c l a i m had been a c c e p t e d . 

C l a i m a n t ' s s c l e r o d e r m a c o n d i t i o n i s an u n d e r l y i n g 
d i s e a s e , w h i c h makes c l a i m a n t s u s c e p t i b l e t o i n f e c t i o n s on and 
a b o u t her f i n g e r s . 
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The e m p l o y e r f i r s t knew o f c l a i m a n t ' s-.hand i n f e c t i o n s on 
June 15, 1985. S h o r t l y t h e r e a f t e r ,  i t began p a y i n g c l a i m a n t 
t e m p o r a r y d i s a b i l i t y b e n e f i t s and c o n t i n u e d t o do so t h r o u g h t h e 
d a t e o f t h e h e a r i n g . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

A f t e r a c c e p t i n g a c l a i m f o r c o m p e n s a t i o n , an i n s u r e r may 
n o t " back-up" and deny t h e same c l a i m i n t h e absence o f f r a u d , 
m i s r e p r e s e n t a t i o n , o r o t h e r i l l e g a l a c t i v i t y . Bauman v. SAIF, 295 
Or 788, 794 ( 1 9 8 3 ) . Bauman i s l i m i t e d t o a c l a i m " s p e c i f i c a l l y " 
o r " o f f i c i a l l y " a c c e p t e d . J o h n s o n v. S p e c t r a P h y s i c s , 303 Or 49, 
55 ( 1 9 8 7 ) . The R e f e r e e c o n c l u d e d t h a t Bauman was n o t a p p l i c a b l e 
b e c ause t h e i n s u r e r had n o t s p e c i f i c a l l y a c c e p t e d t h e s c l e r o d e r m a 
c o n d i t i o n . We d i s a g r e e . 

An i n s u r e r may " p a r t i a l l y deny" a c o n d i t i o n w h i c h has 
n o t been s p e c i f i c a l l y a c c e p t e d ; however, i n o r d e r t o do s o ,  i t 
must s p e c i f y w h i c h i n j u r i e s o r c o n d i t i o n s  i t a c c e p t s and w h i c h i t 
d e n i e s . J o h n s o n , s u p r a a t 58. I n t h i s c a s e , t h e i n s u r e r f a i l e d 
t o s p e c i f y what c o n d i t i o n s  i t had a c c e p t e d and w h i c h c o n d i t i o n s i t 
was d e n y i n g . A c c o r d i n g l y , t h e d e n i a l i s n o t a p a r t i a l d e n i a l . As 
t h e C o u r t s t a t e d i n J o h n s o n : 

"T h a t s p e c i f i c i t y . w h i c h p r o m o t e s t i m e l y 
c l o s u r e o f a c c e p t e d c o n d i t i o n s and p r o m p t s 
a p p e a l s o f d e n i e d c o n d i t i o n s , i s t h e e s s e n c e 
o f a p a r t i a l d e n i a l . " I d . 

We c o n c l u d e t h a t a b s e n t t h e s p e c i f i c i t y r e q u i r e d by J o h n s o n , a 
d e n i a l such as t h i s one i s , i n e f f e c t , a d e n i a l o f t h e e n t i r e 
c l a i m . As s u c h , i  t i s p r e c l u d e d under Bauman. 

T h e r e i s no e v i d e n c e t h a t t h e o r i g i n a l a c c e p t a n c e was 
p r o m p t e d by f r a u d , m i s r e p r e s e n t a t i o n , o r o t h e r i l l e g a l 
a c t i v i t y . A c c o r d i n g l y , we c o n c l u d e t h a t t h e i n s u r e r ' s d e n i a l o f 
September 1987 was an i m p e r m i s s i b l e " b a c k - u p " d e n i a l . 

I n t e r i m C o m p e n s a t i o n 

On t h i s r e c o r d , c l a i m a n t has f a i l e d t o p r o v e t h a t t h e 
i n s u r e r d e c l i n e d t o pay i n t e r i m c o m p e n s a t i o n . I n f a c t , h e r 
t e s t i m o n y i n d i c a t e s o t h e r w i s e . ( T r . 2 0 ) . 

P e n a l t i e s and A t t o r n e y Fees 

P e n a l t i e s and a t t o r n e y f e e s may be a s s e s s e d when an 
i n s u r e r u n r e a s o n a b l y d e l a y s o r r e f u s e s t h e payment o f 
c o m p e n s a t i o n or t h e t i m e l y a c c e p t a n c e o r d e n i a l o f a c l a i m . ORS 
6 5 6 . 2 6 2 ( 6 ) & ( 1 0 ) . A " c l a i m " i n c l u d e s "any co m p e n s a b l e i n j u r y 
o f w h i c h a s u b j e c t e m p l o y e r has n o t i c e o r k n o w l e d g e . " Former 
ORS 6 5 6 . 0 0 5 ( 7 ) . 

We a r e p e r s u a d e d t h a t t h e i n s u r e r ' s p r o c e s s i n g o f 
c l a i m a n t ' s c l a i m s was u n r e a s o n a b l e . The i n s u r e r a c k n o w l e d g e d on 
c l a i m a n t ' s i n i t i a l " 8 0 1 " c l a i m f o r m t h a t  i t " f i r s t knew o f 
[ c l a i m a n t ' s ] i n j u r y " on June 15, 1985.  I t had 60 days 
t h e r e a f t e r i n w h i c h t o t i m e l y a c c e p t o r deny t h e c l a i m . Former 
ORS 6 5 6 . 0 0 5 ( 7 ) ; ORS 6 5 6 . 2 6 2 ( 6 ) .  I t d i d n o t do s o . Not u n t i l 
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March 27, 1986, o r w e l l a f t e r t h e 60-day p e r i o d , d i d t h e i n s u r e r 
f i n a l l y a c c e p t t h e c l a i m . 

M o r e o v e r , t h e i n s u r e r ' s l e t t e r o f June 26, 1987, 
e x p r e s s l y " c a n c e l l e d " i t s p r e v i o u s a c c e p t a n c e o f c l a i m a n t ' s May 
1987 c l a i m . I n e f f e c t , t h e i n s u r e r ' s c a n c e l l a t i o n o f a 
p r e v i o u s l y a c c e p t e d c l a i m was. a "back-up" d e n i a l . Y e t , i t s 
l e t t e r p r o v i d e d no n o t i c e o f a p p e a l r i g h t s t o c l a i m a n t , . - see ORS 
6 5 6 . 2 6 2 ( 8 ) , and went so f a r as t o i n f o r m h er t h a t s u c h a c t i o n 
w o u l d have "no i m p a c t on t h e e v e n t u a l outcome [ o f her c l a i m ] . " 

D e s p i t e o u r f i n d i n g t h a t t h e i n s u r e r ' s c l a i m s 
p r o c e s s i n g was u n r e a s o n a b l e , a p e n a l t y , u n l i k e an a t t o r n e y f e e , 
can be a s s e s s e d o n l y  i f t h e r e a r e "amounts [ o f c o m p e n s a t i o n ] 
t h e n due." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; M i s c h e l v. P o r t l a n d G e n e r a l 
E l e c t r i c , 89 Or App 140, 142 ( 1 9 8 7 ) ; S p i v e y v. SAIF, 79 Or App 
568, 572 ( 1 9 8 6 ) . On t h i s r e c o r d , t h e r e  i s no c o m p e n s a t i o n t h e n 
due f o r t h e p u r p o s e s o f a p e n a l t y . ( T r . 2 0 ) . A c c o r d i n g l y , a 
r e a s o n a b l e a t t o r n e y f e e can be awar d e d . 

A l t h o u g h c l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o 
a' r e a s o n a b l e a s s e s s e d f e e f o r h i s s e r v i c e s a t t h e h e a r i n g and on 
Bo a r d r e v i e w , ORS 656.386 ( 1 ) ; OAR 438-15-055 (.2 ) , because no 
S t a t e m e n t o f S e r v i c e s have been r e c e i v e d t o d a t e , t h e Board 
c a n n o t a u t h o r i z e an a s s e s s e d f e e . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 4, 1988, i s r e v e r s e d 
i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t a f f i r m e d t h e 
i n s u r e r ' s d e n i a l o f September 18, 1987, i s r e v e r s e d . . The 
i n s u r e r ' s d e n i a l i s s e t a s i d e and t h e c l a i m  i s remanded t o t h e 
i n s u r e r f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o l a w . The r e m a i n d e r 
o f t h e o r d e r i s a f f i r m e d . 

NORMAN M. TH0MASS0N, Claimant WCB 86-18246 
Charles D. Maier, Claimant's Attorney December 7, 1988 
Cummins, et a l . , Defense Attorneys Order on Review 
Reviewed by Bo a r d Members Johnson and C r i d e r ( s p e c i a l c o n c u r r e n c e ) . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e M c C u l l o u g h ' s o r d e r w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c h i r o p r a c t i c t r e a t m e n t  i n e x c e s s o f t h e a d m i n i s t r a t i v e g u i d e l i n e s ; and 
( 2 ) awarded an a t t o r n e y ' s f e e , f o r t h e i n s u r e r ' s l a t e a c c e p t a n c e . We 
a f f i r m . 

ISSUES 

The p r i m a r y i s s u e i s c o m p e n s a b i l i t y o f c h i r o p r a c t i c 
t r e a t m e n t s i n e x c e s s o f t h e a d m i n i s t r a t i v e g u i d e l i n e s . The i n s u r e r 
c o n t e n d s t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t c h i r o p r a c t i c 
t r e a t m e n t s i n e x c e s s o f t h e a d m i n i s t r a t i v e g u i d e l i n e s a r e r e a s o n a b l e 
and n e c e s s a r y . 

The i n s u r e r a l s o c o n t e n d s t h a t i t s l a t e a c c e p t a n c e o f t h e 
c l a i m was n o t u n r e a s o n a b l e ; t h e r e f o r e , no a t t o r n e y ' s f e e s h o u l d have 
been a s s e s s e d f o r l a t e a c c e p t a n c e . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s low back and l e f t h i p on 
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O c t o b e r 23, 1986 i n a m o t o r v e h i c l e a c c i d e n t . T h e r e i s no q u e s t i o n , 
and n e v e r has been any q u e s t i o n , t h a t c l a i m a n t was i n j u r e d i n t h e 
a c c i d e n t o r t h a t t h e a c c i d e n t was i n t h e c o u r s e and scope o f 
c l a i m a n t ' s e m ployment. A c l a i m was f i l e d on t h e day o f t h e i n j u r y . 
The i n s u r e r d i d n o t a c c e p t t h e c l a i m u n t i l J a n u a r y 15, 1987. The' 

:i n s u r e r ' s j u s t i f i c a t i o n f o r n o t a c c e p t i n g t h e c l a i m i s t h a t  i t was 
a t t e m p t i n g t o g e t a s t a t e m e n t - f r o m c l a i m a n t c o n c e r n i n g • t h e e x t e n t o f 
h i s i n j u r y , any p r i o r m e d i c a l p r o b l e m s and wh e t h e r , t h e r e was any t h i r d 
p a r t y i n v o l v e m e n t . C l a i m a n t r e s i s t e d g i v i n g a . s t a t e m e n t . 

C l a i m a n t has t r e a t e d w i t h Dr. A r d e n , a c h i r o p r a c t o r , s i n c e 
t h e c o m p e n s a b l e i n j u r y . On May 4, 1987, t h e i n s u r e r d e n i e d 
c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f t h e a d m i n i s t r a t i v e g u i d e l i n e s . 

C h i r o p r a c t i c t r e a t m e n t s a l l e v i a t e c l a i m a n t ' s p a i n and make 
i t e a s i e r f o r him t o wo r k . 

CONCLUSIONS OF LAW 

U n r e a s o n a b l e d e l a y 

Because t h e r e was n e v e r any d o u b t t h a t c l a i m a n t ' s c l a i m was 
c o m p e n s a b l e , t h e i n s u r e r ' s d e s i r e t o i n t e r v i e w c l a i m a n t does n o t 
p r o v i d e a r e a s o n a b l e e x c u s e f o r i t s d e l a y i n a c c e p t i n g t h e c l a i m . 

C h i r o p r a c t i c t r e a t m e n t s 

We a d o p t t h e f o l l o w i n g c o n c l u s i o n s f r o m t h e R e f e r e e ' s o r d e r : 

"The i n s u r e r has c o n c e d e d , by t h e way t h a t 
t h e i s s u e was f r a m e d a t t h e h e a r i n g , t h a t 
t h e r e i s no d i s p u t e r e g a r d i n g a c a u s a l 
c o n n e c t i o n between c l a i m a n t ' s O c t o b e r 23, 
1986 i n j u r y and t h e c o n d i t i o n f o r w h i c h he 
has been r e c e i v i n g , t r e a t m e n t f r o m 
Dr. A r d e n . The o n l y i s s u e i s w h e t h e r f o u r 
t r e a t m e n t s p e r month, r a t h e r t h a n , t h e two 
v i s i t p e r month g u i d e l i n e , i s r e a s o n a b l e and 
n e c e s s a r y . 

* * * 

. "Based upon c l a i m a n t ' s c r e d i b l e t e s t i m o n y 
and- Dr. A r d e n ' s o p i n i o n I f i n d t h a t 
c l a i m a n t has e s t a b l i s h e d t h a t h i s t r e a t m e n t 
f r e q u e n c y s i n c e t h e May 1987 d e n i a l has been 
r e a s o n a b l e and n e c e s s a r y t o g i v e him 
t e m p o r a r y p a i n r e l i e f and t o h e l p him t o 
c o n t i n u e w o r k i n g . " 

ORDER 

The R e f e r e e ' s o r d e r o f November 4, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y ' s f e e o f $650 f o r 
s e r v i c e s on B o a r d r e v i e w i n c o n n e c t i o n w i t h t h e d e n i a l i s s u e . A 
c l i e n t p a i d f e e , n o t t o exceed $778.50, i s a p p r o v e d . 
B o a r d Member C r i d e r , s p e c i a l l y c o n c u r r i n g . 

I c o n c u r t h a t t h e R e f e r e e ' s o r d e r s e a t i n g a s i d e t h e 
i n s u r e r ' s d e n i a l o f a l l c h i r o p r a c t i c t r e a t m e n t i n e x c e s s o f two p e r 
month a f t e r t h e d a t e o f t h e d e n i a l s h o u l d be a f f i r m e d . 
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C h a i r m a n J o h n s o n c o n c l u d e s t h a t c h i r o p r a c t i c t r e a t m e n t was 
e f f i c a c i o u s and t h a t Dr. Duncan's c o n t r a r y o p i n i o n d i d n o t s u p p o r t t h e 
i n s u r e r ' s p o s i t i o n t h a t two t r e a t m e n t s p e r month a r e r e a s o n a b l e and 
n e c e s s a r y b u t t h a t f o u r p e r month a r e n o t . W h i l e I f i n d Dr. Duncan's 
o p i n i o n c h a t no m a n i p u l a t i v e t r e a t m e n t i s i n f a c t v a l u a b l e  i n t h e 
t r e a t m e n t o f c l a i m a n t ' s a c c e p t e d c o n d i t i o n w o r t h y o f c o n s i d e r a t i o n , 
t h e i n s u r e r has n o t d e n i e d m a n i p u l a t i v e t r e a t m e n t f o r c l a i m a n t ' s 
c o n d i t i o n as o f t h e d a t e o f t h e d e n i a l . I n s t e a d , t h e i n s u r e r conceded 
t h a t m a n i p u l a t i o n was a p p r o p r i a t e and s o u g h t , w i t h o u t m e d i c a l s u p p o r t , 
t o l i m i t o n l y i t s f r e q u e n c y . For t h i s r e a s o n a l o n e , I c o n c u r w i t h 
C h a i r m a n J o h n s o n ' s o p i n i o n . 

I a l s o b e l i e v e t h e d e n i a l must be s e t a s i d e because  i t i s 
p u r e l y p r o s p e c t i v e i n n a t u r e ;  i t does n o t a d d r e s s any t r e a t m e n t f o r 
w h i c h a c l a i m has been made and i n s t e a d d e n i e s a l l f u t u r e t r e a t m e n t i n 
e x c e s s o f two p e r month w i t h o u t r e g a r d t o any changes t h a t may o c c u r 
i n c l a i m a n t ' s c o n d i t i o n . The Boar d has p e r i o d i c a l l y o b & c r v e d t h a t a 
d e n i a l s p e a k s o n l y t o t r e a t m e n t c l a i m e d t o t h e d a t e o f t h e d e n i a l . 
A r l e n e S. P e t t i t , 40 Van N a t t a ( O c t o b e r 1 0 1 9 8 8 )•;• P a t r i c i a M.Dees, 35 
Van N a t t a 120 ( 1 9 8 3 ) . T h i s d e n i a l a d d r e s s e s no c l a i m f o r t r e a t m e n t 
b u t s i m p l y s eeks t o c u t o f f c l a i m a n t ' s e n t i t l e m e n t t o f u t u r e t r e a t m e n t 
on an a c c e p t e d c l a i m . I t i s , t h e r e f o r e ^ , v o i d . June J e l e n , 40 Van 
N a t t a 1175 ( 1 9 8 8 ) . 

CHERRY WALKER, Claimant WCB 86-10937 
S. David Eves, Claimant's Attorney December 7, 1988 
Nelson, e t al ., Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Gary P e t e r s o n ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t a c c i d e n t a l i n j u r y c l a i m f o r a 
low back c o n d i t i o n . I  t a l s o c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
a d m i t t i n g an e x h i b i t . We a f f i r m on t h e e v i d e n t i a r y i s s u e , b u t r e v e r s e 
on t h e i s s u e o f c o m p e n s a b i l i t y . 

ISSUES 

1. The a d m i s s i b i l i t y o f E x h i b i t 1 1 . 

2. The c o m p e n s a b i l i t y o f c l a i m a n t ' s l o w back c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g as an a c t i v i t y a s s i s t a n t f o r t h e 
e m p l o y e r , a n u r s i n g home, i n J u l y 1983. I n t h i s p o s i t i o n , c l a i m a n t 
h e l p e d p l a n and c o o r d i n a t e a c t i v i t i e s f o r t h e n u r s i n g home r e s i d e n t s . 
The work g e n e r a l l y was l i g h t i n n a t u r e . I n November 1985, however, 
a f t e r one o f t h e a c t i v i t i e s was s c h e d u l e d i n t h e l u n c h room, c l a i m a n t 
and h er c o - w o r k e r s had t o move a b o u t a dozen l a r g e t a b l e s w e i g h i n g 
a p p r o x i m a t e l y 40 t o 60 pounds a p i e c e t w i c e p e r day; once t o c l e a r t h e 
room f o r t h e a c t i v i t y and a g a i n t o p u t t h e t a b l e s back i n p l a c e . 

C l a i m a n t s u s t a i n e d a n o n i n d u s t r i a l i n j u r y t o her low back 
p r i o r t o her employment a t t h e n u r s i n g home and u n d e r w e n t a 
l a m i n e c t o m y a t L3-4 i n 1 9 7 1 . (See T r . 8; see a l s o r e f e r e n c e t o s c a r 
t i s s u e a t L3-4 i n Ex. 1 - 1 6 ) . S i n c e t h a t t i m e , she had p e r i o d i c b o u t s 
o f l o w back and r i g h t l e g p a i n . (See Ex. 7 ) . D u r i n g e a r l y 1986, 
c l a i m a n t e x p e r i e n c e d a m i l d i n c r e a s e i n l o w back p a i n . She m e n t i o n e d 
t h i s p a i n t o her s u p e r v i s o r i n l a t e J a n u a r y 1986, b u t t o l d him i t was 
n o t work r e l a t e d . ( T r . 4 1 ) . 
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C l a i m a n t c o n t r a c t e d t h e f l u on J a n u a r y 3 1 , 1986 and was o f f 
work f o r a b o u t two weeks. I m m e d i a t e l y a f t e r r e c o v e r i n g f r o m t h i s 
i l l n e s s , she s o u g h t t r e a t m e n t f r o m a c h i r o p r a c t o r , Dr. P u l l e n , f o r l o w 
back p a i n . C l a i m a n t t o l d Dr. P u l l e n t h a t her p a i n had begun a b o u t two 
weeks p r e v i o u s l y d u r i n g h e r i l l n e s s . (See Ex. 6 ) . C h i r o p r a c t i c 
t r e a t m e n t d i d n o t i m p r o v e c l a i m a n t ' s c o n d i t i o n and she began t r e a t i n g 
w i t h Dr. Buza, a n e u r o s u r g e o n , i n March 1986. C l a i m a n t t o l d Dr. Buza 
t h a t her back p a i n had begun a f t e r an e p i s o d e o f c o u g h i n g a b o u t f i v e 
weeks' e a r l i e r ( i . e . d u r i n g her i l l n e s s ) . (Ex. 1-4; see a l s o 
Ex. 1 - 2 5 ) . A f t e r a m y e l o g r a m , w h i c h r e v e a l e d a h e r n i a t e d d i s c at. 
L3-4, c l a i m a n t u n d e r w e n t s u r g e r y a t t h a t l e v e l i n mi d - M a r c h 1986. . She 
f i l e d h er c l a i m w i t h t h e e m p l o y e r a b o u t t w o months l a t e r . (See Ex. 
2 - 1 , 9; T r . 1 4 - 1 6 ) . 

The h e a r i n g was h e l d on November 5, 1986. At t h e b e g i n n i n g 
o f t h e h e a r i n g , t h e p a r t i e s a g r e e d t o l e a v e ' t h e r e c o r d open f o r 
r e c e i p t o f a r e p o r t f r o m Dr.- Buza, s u b j e c t t o t h e i n s u r e r ' s r i g h t t o 
c r o s s - e x a m i n e h i m . ( T r . 1 - 3 ) . A r e p o r t by Dr. Buza d a t e d November 4, 
1986 was r e c e i v e d by c l a i m a n t ' s a t t o r n e y a s h o r t t i m e a f t e r t h e 
h e a r i n g and was f o r w a r d e d t o t h e R e f e r e e . (See Ex. 1 0 ) . 
S u b s e q u e n t l y , c l a i m a n t ' s a t t o r n e y o b t a i n e d an a d d i t i o n a l r e p o r t f r o m 
Dr. Buza and s u b m i t t e d  i t as w e l l . ( Ex. 1 1 ) . C l a i m a n t ' s a t t o r n e y 
r e c e i v e d t h e r e p o r t on December,17, 1986., The H e a r i n g s D i v i s i o n 
r e c e i v e d t h e r e p o r t f i v e days l a t e r . The i n s u r e r o b j e c t e d t o t h i s 
s e c o n d r e p o r t , ( s e e Ex. 1 2 ) , b u t t h e R e f e r e e a d m i t t e d  i t a l o n g w i t h 
Dr. Buza's f i r s t r e p o r t a f t e r c l o s i n g a r g u m e n t s on December 3 1 , 1986. 
The i n s u r e r made no r e q u e s t t o c r o s s - e x a m i n e Dr. Buza. 

The c o u g h i n g e p i s o d e a s s o c i a t e d w i t h c l a i m a n t ' s b o u t w i t h 
t h e f l u i n l a t e J a n u a r y and e a r l y F e b r u a r y 1986 was t h e cause o f t h e 
h e r n i a t i o n o f her L3-4 d i s c . Her work a c t i v i t y was n o t a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e c o n d i t i o n . 

CONCLUSIONS OF LAW 

E v i dence 

A t t h e t i m e o f t h e h e a r i n g i n t h i s c a s e , s u b m i s s i o n o f 
documents a t h e a r i n g s was g o v e r n e d by f o r m e r OAR 438-07-005. Under 
p a r a g r a p h ( 3 ) ( b ) o f t h a t s e c t i o n , R e f e r e e s were r e q u i r e d t o a d m i t any 
document s u b m i t t e d by a p a r t y w i t h i n s even days o f t h e p a r t y ' s r e c e i p t 
o f t h e document r e g a r d l e s s o f w h e t h e r t h e document was s u b m i t t e d i n 
a c c o r d a n c e w i t h t h e d e a d l i n e s o t h e r w i s e i m p o sed by t h e s e c t i o n . See 
John M. Bowman, 37 Van N a t t a 1626 ( 1 9 8 5 ) ; M e r l e B a r r y , 37 Van N a t t a 
1492 ( 1 9 8 5 ) . O t h e r s u b s e c t i o n s gave R e f e r e e s b r o a d d i s c r e t i o n t o 
a d m i t any e v i d e n c e u n t i m e l y s u b m i t t e d w h e t h e r b e f o r e o r a f t e r c l o s u r e 
o f t h e r e c o r d . Former OAR 4 3 8 - 0 7 - 0 0 5 ( 4 ) ; 4 3 8 - 0 7 - 0 2 5 ( 1 ) . The B o a r d 
and. t h e c o u r t s have l o n g e n c o u r a g e d t h e e x e r c i s e o f d i s c r e t i o n i n 
e v i d e n t i a r y m a t t e r s i n f a v o r o f a d m i s s i o n so l o n g as t h e f u n d a m e n t a l 
f a i r n e s s o f t h e p r o c e e d i n g i s n o t c o m p r o m i s e d . See Lu c k e v . 
C o m p e n s a t i o n D e p a r t m e n t , 254 Or 439, 442-43 ( 1 9 6 9 ) ; C r i s t o f a n o v. 
SAIF, 19 Or App 272, 273, 275 ( 1 9 7 4 ) ; James A l b e r s , 34 Van N a t t a 1 6 2 1 , 
1623 ( 1 9 8 2 ) . 

C l a i m a n t ' s a t t o r n e y s u b m i t t e d E x h i b i t 11 t o t h e R e f e r e e 
w i t h i n s e v e n days o f r e c e i v i n g i t  . The r e c o r d was s t i l  l open a t t h a t 
t i m e and r e m a i n e d open u n t i l t h e c o m p l e t i o n o f c l o s i n g a r g u m e n t s . I f 
t h e R e f e r e e was n o t r e q u i r e d t o a d m i t t h e e x h i b i t under f o r m e r OAR 
4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) , he c e r t a i n l y had d i s c r e t i o n t o do s o . The R e f e r e e 
gave t h e i n s u r e r t h e o p p o r t u n i t y t o c r o s s - e x a m i n e t h e a u t h o r o f t h e 
e x h i b i t , b u t t h e i n s u r e r d e c l i n e d t o do so. Under t h e s e 
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c i r c u m s t a n c e s , t h e a d m i s s i o n o f E x h i b i t 11 d i d n o t compromise t h e 
f u n d a m e n t a l f a i r n e s s o f t h e p r o c e e d i n g and t h e i n s u r e r has no b a s i s 
f o r i t s o b j e c t i o n . See R i c h a r d 0. B i r k m a i e r , 38 Van N a t t a 450 
( 1 9 8 6 ) . 

C o m p e n s a b i l i t y 

The R e f e r e e f o u n d c l a i m a n t ' s low back c o n d i t i o n c o m p e n s a b l e 
u s i n g an a c c i d e n t a l i n j u r y a n a l y s i s . T h e . i n s u r e r c o n t e n d s on B o a r d 
r e v i e w t h a t t h e c a se s h o u l d be a n a l y z e d under an o c c u p a t i o n a l d i s e a s e 
s t a n d a r d . We need n o t d e c i d e t h i s q u e s t i o n because we c o n c l u d e t h a t 
u n d e r e i t h e r a n a l y s i s , c l a i m a n t ' s c o n d i t i o n i s n o t c o m p e n s a b l e . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h e r c o n d i t i o n on an 
o c c u p a t i o n a l d i s e a s e t h e o r y , c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t 
her work a c t i v i t y f o r t h e e m p l o y e r was t h e m a j o r c o n t r i b u t i n g cause o f 
e i t h e r t h e o n s e t or a w o r s e n i n g o f her c o n d i t i o n . See f o r m e r ORS 
6 5 6 . 8 0 2 ( l ) ( a ) ; D e t h l e f s v. H y s t e r Co., 295 Or 29 8, 310 ( 1 9 8 3 ) ; B l a k e l y 
v. SAIF, 89 Or App 653, 656 ( I 9 d b ) . "Major c o n t r i b u t i n g c a u s e " means 
an a c t i v i t y or e x p o s u r e o r c o m b i n a t i o n o f a c t i v i t i e s o r e x p o s u r e s 
w h i c h c o n t r i b u t e s more t o t h e o n s e t o r w o r s e n i n g t h a n a l l o t h e r 
a c t i v i t i e s or e x p o s u r e s c o m b i n e d . See McGarrah v. SAIF, 296 Or 145, 
166 ( 1 9 8 3 ) ; D e t h l e f s v. H y s t e r Co., s u p r a , 295 Or a t 309-10; C l a r k v. 
Erdman Meat P a c k i n g , 88 Or App 1 , 5 ( 1 9 8 7 ) . " W o r s e n i n g " i n t h e 
o c c u p a t i o n a l d i s e a s e c o n t e x t means p a t h o l o g i c a l e x a c e r b a t i o n o f t h e 
u n d e r l y i n g c o n d i t i o n . See Wheeler v. B o i s e Cascade C o r p . , 298 Or 452, 
457 ( 1 9 8 5 ) ; W e l l e r v. U n i o n C a r b i d e C o r p . , 288 Or 27, 31-35 ( 1 9 7 9 ) . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c o n d i t i o n on an 
a c c i d e n t a l i n j u r y t h e o r y , c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t her 
work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f h e r d i s a b i l i t y o r 
need f o r m e d i c a l s e r v i c e s . See H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 
254, 256-57 ( 1 9 8 3 ) . " M a t e r i a l c o n t r i b u t i n g c a u s e " means a s u b s t a n t i a l 
c a u s e , b u t n o t n e c e s s a r i l y t h e s o l e cause or even t h e most s i g n i f i c a n t 
c a u s e . See Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or 
App 694, 698 ( 1 9 8 7 ) ; L o b a t o v. SAIF, 7 5 Or App 488, 492 ( 1 9 8 5 ) . 
C l a i m a n t need n o t show a p a t h o l o g i c a l e x a c e r b a t i o n o f h e r p r e e x i s t i n g 
c o n d i t i o n i n o r d e r t o p r e v a i l on an a c c i d e n t a l i n j u r y t h e o r y . H a r r i s 
v. A l b e r t s o n ' s , I n c . , s u p r a , 65 Or App a t 256-57. 

T h e r e i s no q u e s t i o n t h a t c l a i m a n t ' s l o w back c o n d i t i o n 
p a t h o l o g i c a l l y w o r sened and t h a t t h e w o r sened c o n d i t i o n r e s u l t e d i n 
d i s a b i l i t y and r e q u i r e d m e d i c a l s e r v i c e s . The f o c u s o f t h e i n q u i r y , 
t h e r e f o r e , i s w h e t h e r t h e r e i s a t l e a s t a m a t e r i a l c a u s a l c o n n e c t i o n 
b e t w e e n t h e w o r s e n i n g and c l a i m a n t ' s work a c t i v i t y . Becfause t h e 
w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n was n o t d i r e c t l y a s s o c i a t e d w i t h any 
p a r t i c u l a r e v e n t a t work and o c c u r r e d w h i l e c l a i m a n t was a t home w i t h 
t h e f l u , t h e q u e s t i o n o f t h e c o n t r i b u t i o n o f c l a i m a n t ' s work a c t i v i t y 
t o t h e w o r s e n i n g i s p r i m a r i l y a m e d i c a l q u e s t i o n w h i c h r e q u i r e s e x p e r t 
m e d i c a l a n a l y s i s . See U r i s v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 
424-26 ( 1 9 6 5 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 
( 1985 ) . 

The c o n t e m p o r a r y m e d i c a l r e c o r d s a t t r i b u t e t h e w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n s o l e l y t o her b o u t w i t h t h e f l u . (Ex. 1-4, 1-25, 
6 ) . The o n l y m e d i c a l e v i d e n c e w h i c h s u g g e s t s any work c o n t r i b u t i o n 
was Dr. Buza's p o s t - h e a r i n g r e p o r t . I n t h a t r e p o r t , Dr. Buza e n d o r s e d 
a s t a t e m e n t p r e p a r e d by c l a i m a n t ' s a t t o r n e y t o t h e e f f e c t t h a t 
c l a i m a n t ' s work a c t i v i t y was "a m a t e r i a l c o n t r i b u t i n g f a c t o r " i n t h e 
w o r s e n i n g o f her low back c o n d i t i o n . (Ex. 1 1 ) . We do n o t f i n d t h i s 
o p i n i o n p e r s u a s i v e , h o wever, because t h e f a c t u a l b a s i s o f t h e o p i n i o n 
was i n a c c u r a t e . 
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Dr. Bu'za assumed f o r p u r p o s e s o f h i s o p i n i o n t h a t c l a i m a n t 
had n e v e r e x p e r i e n c e d r i g h t l e g p a i n b e f o r e November 1985 and t h a t 
t h i s p a i n g r a d u a l l y a p p e a r e d i n c o n n e c t i o n w i t h h er work a c t i v i t y 
a f t e r t h a t t i m e . (See Ex. 10, 1 1 ) . C l a i m a n t ' s t e s t i m o n y on d i r e c t 
e x a m i n a t i o n was t o t h e same e f f e c t . ( T r . 1 2 ) . On c r o s s - e x a m i n a t i o n , 
h o w e v e r , c l a i m a n t conceded t h a t t h i s h i s t o r y was i n a c c u r a t e and t h a t 
she had e x p e r i e n c e d r i g h t l e g p a i n s i n c e a t l e a s t June o f 1979. 
( T r . 2 4 - 2 5 ) . T h i s c o n c e s s i o n i s f u r t h e r c o n f i r m e d by t h e c h a r t n o t e s 
o f Dr. P u l l e n . (See Ex. 7 ) . The i n a c c u r a t e f a c t u a l b a s i s o f 
Dr. Buza's o p i n i o n n u l l i f i e s any p r o b a t i v e v a l u e  i t m i g h t o t h e r w i s e / 
have had. See Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . T h e r e  i s 
t h u s no p r o b a t i v e m e d i c a l s u p p o r t f o r c l a i m a n t ' s c l a i m . 

To t h e e x t e n t t h a t c l a i m a n t ' s own t e s t i m o n y may be c i t e d i n 
f a v o r o f her c l a i m , we f i n d t h a t t e s t i m o n y u n r e l i a b l e . C l a i m a n t d i d 
n o t a t t e m p t t o a t t r i b u t e h e r c o n d i t i o n t o work a c t i v i t y u n t i l two 
months a f t e r h e r s u r g e r y . She l a t e r t o l d Dr. P u l l e n t h a t she had n o t 
f i l e d a c l a i m s o o n e r because she was a f r a i d t h a t h er employment w o u l d 
be t e r m i n a t e d i f she d i d . (Ex. 6 ) . She abandoned t h i s a s s e r t i o n a t 
t h e h e a r i n g and conceded t h a t she had f i l e d a p r e v i o u s c l a i m w i t h t h e 
e m p l o y e r . (Tr.. 1 0 ) . I n s t e a d , she a s s e r t e d t h a t she had n o t f i l e d h e r 
c l a i m s o o n e r because she d i d n o t t h i n k she was e l i g i b l e f o r w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s due t o her p r i o r n o n c o m p e n s a b l e l o w back 
s u r g e r y . ( T r . 1 4 - 1 5 ) . These i n c o n s i s t e n c i e s , a l o n g w i t h t h e 
i n c o n s i s t e n c y c o n c e r n i n g her „right l e g symptoms m e n t i o n e d i n t h e 
p r e v i o u s p a r a g r a p h , p r e v e n t us f r o m r e l y i n g on c l a i m a n t ' s t e s t i m o n y . 
We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o c a r r y h er b u r d e n o f p r o v i n g a 
co m p e n s a b l e i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 23, 1987, as s u p p l e m e n t e d 
by t h e Orde r on R e c o n s i d e r a t i o n d a t e d F e b r u a r y 20, 1987, i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . 

ADOLPH W. WENDE, Claimant WCB 36-16961 
Brothers, Drew & T i k t i n , Claimant's Attorneys December 7, 1988 
Schwabe, et a l . , Defense Attorneys Order Denying Request 

The i n s u r e r ' s c o u n s e l seeks Board a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w w h i c h c u l m i n a t e d 
i n our F e b r u a r y 22, 1988 Orde r on Review. The r e q u e s t i s d e n i e d . 

FINDINGS 

The B o a r d ' s F e b r u a r y 22, 1988 o r d e r a f f i r m e d a R e f e r e e ' s 
o r d e r ' t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m 
and d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d 
u n r e a s o n a b l e d e n i a l . The o r d e r , w h i c h d i d n o t a d d r e s s e i t h e r t h e 
amount o f , o r e n t i t l e m e n t t o , a c l i e n t - p a i d f e e , has n o t been 
a p p e a l e d , a b a t e d , s t a y e d , o r r e p u b l i s h e d . 

On A p r i l 22, 1988, t h e i n s u r e r ' s c o u n s e l s o u g h t 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on B o a r d 
r e v i e w . The r e q u e s t d i d n o t i n c l u d e an e x e c u t e d r e t a i n e r 
a g r e e m e n t . 

CONCLUSIONS 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f s u c h 
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o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been a b a t e d , s t a y e d , or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 (1986T 

Y e t , t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a w o r k e r ' s r i g h t t o , or amount o f , c o m p e n s a t i o n 
due. F armers I n s . Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 
F u r t h e r m o r e , t h e C o u r t has s u g g e s t e d t h a t t h e a t t o r n e y f e e award 
need n o t accompany an o r d e r r e g a r d i n g t h e m e r i t s o f t h e c a s e . 
G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 534-35 & n. 3 
( 1 9 8 8 ) ; F armers I n s . Group v. SAIF, s u p r a . 

R e l y i n g upon t h e s e a u t h o r i t i e s , we have p r e v i o u s l y h e l d 
t h a t we have j u r i s d i c t i o n t o c o n s i d e r r e q u e s t s f o r a u t h o r i z a t i o n 
o f c l i e n t - p a i d f e e s where our O r d e r on Review d i d n o t a d d r e s s t h e 
i s s u e o f e i t h e r t h e i n s u r e r ' s c o u n s e l ' s e n t i t l e m e n t t o , o r t h e 
amount o f , a c l i e n t - p a i d f e e . Jane E. S t a n l e y , 40 Van N a t t a 831 
( 1 9 8 8 ) . However, we have c o n c l u d e d t h a t t o r e c e i v e a u t h o r i z a t i o n , 
t h e r e q u e s t must be i n c o m p l i a n c e w i t h t h e B o a r d r u l e s . S t a n l e y , 
s u p r a . 

C o n s e q u e n t l y , r e q u e s t s must be a c c o m p a n i e d by an 
e x e c u t e d r e t a i n e r a g r e e m e n t and a s t a t e m e n t o f s e r v i c e s , w h i c h 
s h a l l be f i l e d w i t h i n 15 days a f t e r t h e f i l i n g o f t h e l a s t b r i e f 
t o t h e B o a r d . OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) ; 4 3 8 - 1 5 - 0 1 0 ( 5 ) ; 
4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . These r u l e s a p p l y t o a l l c a s e s p e n d i n g b e f o r e 
t h e B o a r d , e f f e c t i v e J a n u a r y 1 , 1988. OAR 438-05-010; 438-15-003; 
S t a n l e y , s u p r a . 

H e r e , t h e a u t h o r i z a t i o n r e q u e s t has n o t been a c c o m p a n i e d 
by an e x e c u t e d r e t a i n e r a g r e e m e n t or a t t o r n e y r e f e r r a l l e t t e r . 
Under such c i r c u m s t a n c e s , a u t h o r i z a t i o n c a n n o t be g i v e n . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 1 ) . Even had a c c e p t a b l e d o c u m e n t a t i o n e s t a b l i s h i n g 
l e g a l r e p r e s e n t a t i o n been s u b m i t t e d , t h e r e q u e s t w o u l d s t i l  l n o t 
r e c e i v e o u r a u t h o r i z a t i o n . We r e a c h t h i s c o n c l u s i o n because t h e 
i n s u r e r ' s c o u n s e l has s u b m i t t e d a s t a t e m e n t o f s e r v i c e s 
a p p r o x i m a t e l y two months a f t e r t h e i s s u a n c e o f t h e B o a r d ' s 
F e b r u a r y 22, 1988 o r d e r . C o n s e q u e n t l y ,  i t i s u n t i m e l y . See OAR 
438-15-027 ( 1 ) ( d ) ; S t a n l e y , s u p r a . 

As s t a t e d i n S t a n l e y , we r e c o g n i z e t h a t a d m i n i s t r a t i v e 
p r o b l e m s have a r i s e n as p a r t i e s become a c c u s t o m e d t o t h e B o a r d ' s 
r u l e s a nd, p a r t i c u l a r l y , t h e a p p l i c a t i o n o f t h e r u l e s t o a l  l 
p e n d i n g c a s e s . However, we c o n t i n u e t o b e l i e v e t h a t t h e 
d i f f i c u l t i e s o c c a s i o n e d by t h i s a d j u s t m e n t s h o u l d n o t c ause us t o 
i g n o r e t h e v e r y r u l e s w h i c h have been i m p l e m e n t e d . 

A c c o r d i n g l y , because t h e r e q u e s t f o r a c l i e n t - p a i d f e e 
does n o t c omply w i t h t h e B o a r d ' s r u l e s c o n c e r n i n g t h e 
a u t h o r i z a t i o n o f such a f e e and s i n c e our o r d e r . o n t h e m e r i t s has 
become f i n a l by o p e r a t i o n o f l a w , we d e c l i n e to- a u t h o r i z e t h e 
i n s u r e r ' s c o u n s e l ' s r e q u e s t . 

I T IS SO ORDERED. 
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MICHAEL F. WEST, Claimant WCB 85-08532 & 86-02729 
Vick & Gutzler, Claimant's Attorneys December 7, 1988 
Brian L. Pocock, Defense Attorney Order on Review 
G a r r e t t , et a l . , Defense Attorneys 
Acker, Underwood, et a l . , Attorneys 

R eviewed by Board Members Johnson and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f 
t h a t p o r t i o n o f R e f e r e e P e t e r s o n ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s back c o n d i t i o n . We a f f i r . m . 

, ISSUE 

R e s p o n s i b i l i t y f o r c l a i m a n t ' s back c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t , 28 a t h e a r i n g , was o r i g i n a l l y i n j u r e d w h i l e 
w o r k i n g f o r L i b e r t y N o r t h w e s t 1 s i n s u r e d . He s p r a i n e d t h e 
t h o r a c o l u m b a r a r e a o f h i s back w h i l e l i f t i n g a wooden s t o o l on May 1 , 
1964. He r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f r o m Dr. M a r t e n s , 
o r t h o p e d i s t , and r e t u r n e d t o work on May 14, 1984. Dr. M a r t e n s 
r e l e a s e d him t o work w i t h o u t r e s t r i c t i o n s . He r e c e i v e d no award o f 
pe r m a n e n t d i s a b i l i t y . 

I n O c t o b e r 1984, c l a i m a n t began w o r k i n g f o r an e l e c t r i c a l 
c o n t r a c t o r . A t t h a t t i m e , and u n t i l A p r i l 1 , 1985, t h e c o n t r a c t o r was 
i n s u r e d by S t a t e Farm I n s u r a n c e . A f t e r A p r i l 1 , 1985, t h e i n s u r e r a t 
r i s k was A e t n a T e c h n i c a l S e r v i c e s . 

C l a i m a n t ' s work d u t i e s f o r t h e c o n t r a c t o r were l i g h t t o 
medium, and i n c l u d e d s o r t i n g s m a l l e l e c t r i c a l p a r t s , p u l l i n g w i r e 
o v e r h e a d , d i g g i n g l i g h t p o l e h o l e s , d r i v i n g t r u c k , and o c c a s i o n a l 
c a r r y i n g o f 25 t o 50 pound l i g h t f i x t u r e s . 

S i n c e h i s o r i g i n a l i n j u r y , c l a i m a n t ' s symptoms o f back p a i n 
and spasms have p r o g r e s s i v e l y w o r s e n e d . The w o r s e n i n g i s n o t t i e d t o 
h i s work a c t i v i t i e s f o r t h e e l e c t r i c a l c o n t r a c t o r ; non-work a c t i v i t i e s 
a g g r a v a t e h i s symptoms as w e l l . As a r e s u l t , c l a i m a n t has f o r e g o n e 
most o f h i s a c t i v e l e i s u r e - t i m e h o b b i e s . 

I n m i d - A p r i l 1985, c l a i m a n t was t e m p o r a r i l y l a i d o f f . A t 
a b o u t t h e same t i m e , he became aware t h a t he c o u l d r e c e i v e m e d i c a l 
t r e a t m e n t f o r h i s back i n j u r y , and he r e t u r n e d t o Dr. M a r t e n s . 
Dr. Martens- t o l d c l a i m a n t t h a t he had no t r e a t m e n t t o o f f e r . C l a i m a n t 
t h e n went t o Dr. H o l z a p f e l , c h i r o p r a c t o r . Dr. H o l z a p f e l t o o k c l a i m a n t 
o f f work and began a c o u r s e o f r e g u l a r c h i r o p r a c t i c t r e a t m e n t . 
C l a i m a n t has not. r e t u r n e d t o w o r k . 

C l a i m a n t ' s u n d e r l y i n g c o n d i t i o n has n o t w o r s e n e d , b u t t h e 
symptoms of. h i s o r i g i n a l i n j u r y have w o r s e n e d . 

CONCLUSIONS OF LAW AND OPINION 

The i n s u r e r on t h e r i s k a t t h e t i m e o f t h e c o m p e n s a b l e 
i n j u r y r e m a i n s r e s p o n s i b l e f o r t h e i n j u r y u n l e s s work a c t i v i t y a t a 
t i m e when a s u b s e q u e n t i n s u r e r i s on t h e r i s k i n d e p e n d e n t l y 
c o n t r i b u t e s t o a w o r s e n i n g o f . t h e u n d e r l y i n g c o n d i t i o n . B o i s e Cascade 
v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) . A mere w o r s e n i n g o f symptoms i s 
i n s u f f i c i e n t t o c o n s t i t u t e a new i n j u r y , and t o s h i f t r e s p o n s i b i l i t y 
t o a l a t e r i n s u r e r . H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 
290 (1986 ) . 1 f V 7 0 



L i b e r t y c o n t e n d s t h a t , under t h e l a s t i n j u r i o u s e x p o s u r e 
r u l e , A e t n a b e a r s t h e b u r d e n o f p r o v i n g t h a t work a c t i v i t y w h i l e  i t 
was on t h e r i s k d i d n o t w o r s e n c l a i m a n t ' s u n d e r l y i n g . c o n d i t i o n . I  t 
f u r t h e r c o n t e n d s t h a t A e t n a has n o t met t h a t b u r d e n o f p r o o f . The 
C o u r t o f A p p e a l s has r e c e n t l y a t t e m p t e d t o c l a r i f y t h e a p p l i c a t i o n o f 
t h e l a s t i n j u r i o u s e x p o s u r e r u l e t o r e s p o n s i b i l i t y c a s e s i n v o l v i n g 
a c c i d e n t a l i n j u r i e s . Champion I n t e r n a t i o n a l v. C a s t i l l e j a , 91 Or App 
556 ( 1 9 8 8 ) . I n C a s t i l l e j a , t h e c o u r t s t a t e d t h a t where t h e e v i d e n c e 
shows o n l y w o r k - r e l a t e d n e s s , b u t f a i l s t o e s t a b l i s h a c t u a l 
r e s p o n s i b i l i t y , t h e f i n d i n g i s a g a i n s t t h e l a s t i n s u r e r . However, i  f 
t h e e v i d e n c e c o n v i n c e s t h e t r i e r o f f a c t t h a t t h e d i s a b i l i t y was 
a c t u a l l y caused by t h e e a r l i e r employment and t h a t t h e l a t e r 
e mployment d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o i t  , s uch a f i n d i n g may 
be made. Such i s t h e case h e r e . 

C l a i m a n t was f i r s t i n j u r e d w h i l e w o r k i n g as a j a n i t o r f o r 
L i b e r t y ' s i n s u r e d . He s u f f e r e d a t h o r a c o l u m b a r s t r a i n w h i c h c a u s ed 
him t o be o f f work f o r two weeks. T h e r e a f t e r , he r e t u r n e d t o w o r k . 
H i s t r e a t i n g p h y s i c i a n , Dr. M a r t e n s , t o l d him t h a t h i s symptoms w o u l d 
g r a d u a l l y r e s o l v e . They d i d n o t . I n s t e a d , t h e y g r a d u a l l y w o r s e n e d . 
H i s m u s c l e spasms began o c c u r r i n g more f r e q u e n t l y , and he began t o 
l o s e s l e e p because o f them. 

I n t h e f a l l o f 1984, c l a i m a n t t o o k a new j o b as an 
e l e c t r i c i a n ' s a s s i s t a n t . He p e r f o r m e d a v a r i e t y o f t a s k s f o r t h e 
e l e c t r i c i a n s , f r o m s o r t i n g p a r t s t o d e l i v e r i n g i n v e n t o r y t o d i g g i n g 
h o l e s and p u l l i n g w i r e . Dr. M a r t e n s t e s t i f i e d t h a t t h e more s t r e n u o u s 
o f t h e s e a c t i v i t i e s p r o b a b l y c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m a n t ' s 
c o n d i t i o n . However, he a l s o t e s t i f i e d t h a t a t e m p o r a l c o n n e c t i o n 
b e t w e e n a c t i v i t i e s and p a i n d i d n o t n e c e s s a r i l y c o n s t i t u t e a c a u s a l 
c o n n e c t i o n , and t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was n o t w o rse 
f o l l o w i n g h i s employment as an e l e c t r i c i a n ' s a s s i s t a n t . We f i n d t h a t , 
t a k e n as a w h o l e , Dr. M a r t e n s ' t e s t i m o n y i s t h a t c l a i m a n t ' s s e c o n d j o b 
c o u l d have c o n t r i b u t e d t o h i s c o n d i t i o n b u t t h a t t h e r e i s no p r o o f 
t h a t  i t d i d . T h i s i s i n s u f f i c i e n t t o s h i f t t h e b u r d e n o f 
r e s p o n s i b i l i t y f r o m L i b e r t y ' s i n s u r e d . 

C l a i m a n t ' s s e c o nd t r e a t i n g p h y s i c i a n , Dr. H o l z a p f e l , 
c o n c u r r e d w i t h Dr. M a r t e n s r e g a r d i n g p r o b a b l e c o n t r i b u t i o n o f 
c l a i m a n t ' s second j o b t o h i s c o n d i t i o n . He a d m i t t e d , h o w e v e r , t h a t he 
d i d n o t t r e a t c l a i m a n t f o l l o w i n g h i s o r i g i n a l c o m p e n s a b l e i n j u r y , and 
he t h e r e f o r e d e c l i n e d t o o p i n e w h e t h e r c l a i m a n t had an a g g r a v a t i o n or 
a new i n j u r y . 

C l a i m a n t h i m s e l f d i d n o t c o n s i d e r t h a t t h e r e was a c a u s a l 
r e l a t i o n s h i p b e t w e e n h i s w o r s e n i n g symptoms and h i s work f o r t h e 
e l e c t r i c a l c o n t r a c t o r . He had spasms and p a i n as f r e q u e n t l y o f f - w o r k 
as o n - w o r k . He a l s o n o t e d no p a r t i c u l a r l i n k b e t w e e n t h e 
s t r e n u o u s n e s s o f h i s day's a c t i v i t i e s and t h e s e v e r i t y o f h i s symptoms. 

We f i n d t h e e v i d e n c e c o n v i n c i n g t h a t c l a i m a n t ' s symptoms 
r e m a i n c a u s a l l y r e l a t e d t o h i s c ompensable i n j u r y w h i l e L i b e r t y was on 
t h e r i s k . We t h e r e f o r e d e c l i n e t o i n v o k e t h e l a s t i n j u r i o u s e x p o s u r e 
r u l e t o s h i f t r e s p o n s i b i l i t y t o A e t n a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 1 , 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , p a y a b l e f r o m A e t n a t o i t s c o u n s e l , i s a p p r o v e d , n o t 
t o e x c e e d $455. 

-1979-



DAVID L. WHITLOW, C l a i m a n t WCB TP-88014 
R o b e r t H. G r a n t , C l a i m a n t ' s A t t o r n e y December 7, 1988 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s T h i r d P a r t y P a r t i a l D i s t r i b u t i o n 

O r d e r 
C l a i m a n t has p e t i t i o n e d t h e Board t o r e s o l v e a c o n f l i c t 

c o n c e r n i n g t h e d i s t r i b u t i o n o f p r o c e e d s f r o m a t h i r d p a r t y 
s e t t l e m e n t . See ORS 6 5 6 . 5 9 3 ( 3 ) . We f i n d t h a t t h e p a y i n g a gency 
i s e n t i t l e d t o r e c e i v e r e i m b u r s e m e n t f o r i t s a c t u a l c l a i m c o s t s . 
However, d i s b u r s e m e n t o f f u t u r e c l a i m c o s t s i s d e f e r r e d as 
p r e m a t u r e . 

FINDINGS OF FACT 

I n S eptember, 1983, c l a i m a n t s u s t a i n e d a c o m p e n s a b l e 
i n j u r y t o h i s low back. A f t e r a c o u r s e o f c o n s e r v a t i v e m e d i c a l 
t r e a t m e n t , h i s c l a i m was e v e n t u a l l y c l o s e d by a D e t e r m i n a t i o n 
O r d e r on O c t o b e r 9, 1986, w h i c h awarded p e r i o d s o f t e m p o r a r y 
d i s a b i l i t y and 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . C l a i m a n t r e q u e s t e d a. h e a r i n g and a R e f e r e e awarded 
him an a d d i t i o n a l 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , f o r a t o t a l award o f 20 p e r c e n t (64 d e g r e e s ) . 
T h e r e a f t e r , c l a i m a n t r e q u e s t e d Board r e v i e w . The i s s u e o f h i s 
e x t e n t o f p e r m a n e n t d i s a b i l i t y i s p r e s e n t l y p e n d i n g r e v i e w by t h e 
B o a r d . 

I n a d d i t i o n t o f i l i n g a w o r k e r s ' c o m p e n s a t i o n c l a i m , 
c l a i m a n t e l e c t e d t o p u r s u e a t h i r d p a r t y a c t i o n . See ORS 656.576, 
e t s e q . A f t e r f i l i n g a c i v i l s u i t a g a i n s t t h e t h i r d p a r t y , he and 
t h e t h i r d . p a r t y ' s i n s u r e r a g r e e d t o s e t t l e t h e case f o r $50,000. 
The p a y i n g a g e n c y , A r g o n a u t I n s u r a n c e Companies ( " A r g o n a u t " ) , 
a p p r o v e d t h e s e t t l e m e n t . A f t e r d e d u c t i n g c l a i m a n t ' s c o s t s , 
a t t o r n e y ' s f e e s , and h i s 1/3 s h a r e i n a c c o r d a n c e w i t h ORS 
656 . 5 9 3 ( 1 ) ( a ) & ( b ) , t h e b a l a n c e r e m a i n i n g was $20 , 179 . 88. 

T h e r e a f t e r , A r g o n a u t e n t e r e d i n t o n e g o t i a t i o n s o v e r 
d i s b u r s e m e n t o f t h e $20,179.88. On September 30, 1986, c l a i m a n t 
t e n d e r e d a check t o A r g o n a u t i n t h e amount o f $9,395.37, w h i c h 
r e i m b u r s e d A r g o n a u t f o r i t s a c t u a l e x p e n d i t u r e s t h r o u g h t h a t d a t e . 

A r g o n a u t ' s a c t u a l c l a i m c o s t s i n c u r r e d t h r o u g h 
September 30, 1986, t o t a l l e d $9,395.37. T h e r e a f t e r ,  i t i n c u r r e d 
a d d i t i o n a l c l a i m c o s t s o f $6,039.29. 

CONCLUSIONS OF LAW 

I f t h e w o r k e r or b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h p a y i n g agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o 
a c c e p t as i t s s h a r e o f t h e p r o c e e d s "an amount w h i c h i s j u s t and 
p r o p e r , " p r o v i d e d t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o w h i c h 
he i s e n t i t l e d u nder ORS 6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . ORS. 6 5 6 . 5 9 3 ( 3 ) ; 
E s t a t e o f T r o y Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . 
Any c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " 
s h a l l be r e s o l v e d by t h e B o a r d . ORS 6 5 6 . 5 9 3 ( 3 ) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by j u d g m e n t , ORS 6 5 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y 
a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by s e t t l e m e n t . R o b e r t L. C a v i l , 39 Van N a t t a 721 ( 1.987 ) . ORS 
6 5 6 . 5 9 3 ( 1 ) p r o v i d e s i n e x a c t d e t a i l how, and i n what o r d e r , t h e 
p r o c e e d s o f any damages s h a l l be d i s t r i b u t e d . 
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https://6,039.29
https://9,395.37
https://9,395.37
https://20,179.88


P u r s u a n t t o ORS 656. 593 ( 1 ) ( a ) , c o s t s and a t t o r n e y f e e s 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, t h e w o r k e r s h a l l 
r e c e i v e a t l e a s e 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . T h e r e a f t e r , t h e p a y i n g agency s h a l l be p a i d 
and r e t a i n che b a l a n c e o f t h e - r e c o v e r y , b u t o n l y t o t h e e x c e n c 
chac  i t i s c o mpensated f o r i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , 
f i r s  t a i d or o t h e r m e d i c a l , s u r g i c a l or h o s p i t a l s e r v i c e , and f o r 
t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e 
e x p e n d i t u r e s f o r c o m p e n s a t i o n and o t h e r c o s t s o f t h e w o r k e r ' s 
c l a i m under ORS 656.001 t o 656.794. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Such 
o t h e r c o s t s do n o t i n c l u d e any c o m p e n s a t i o n w h i c h may become 
p a y a b l e under ORS 656.273 o r 656.278. Id. Any r e m a i n i n g b a l a n c e 
s h a l l be p a i d t o t h e w o r k e r . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

The p a r t i e s d i s a g r e e as t o w h e t h e r t h e $9,395.37 payment 
r e i m b u r s e d A r g o n a u t t h r o u g h o n l y J u l y 3 1 , 1986, or t h r o u g h 
September 30, 1986. A r g o n u a t a s s e r t s t h a t  i t expended $329 i n 
m e d i c a l expenses b e t w e e n A u g u s t 27, 1986, and September 16, 1986, 
w h i c h were n o t i n c l u d e d i n t h e $9,395.37 payment. C l a i m a n t , on 
t h e o t h e r hand, c o n t e n d s t h a t t h e $9,395.37 payment c o v e r e d a l  l o f 
A r g o n a u t ' s expenses t h r o u g h September 30, 1986. 

A r g o n a u t has p r e s e n t e d no p e r s u a s i v e e v i d e n c e t h a t w o u l d 
e s t a b l i s h t h a t t h e $9,395.37 payment d i d n o t r e i m b u r s e i t . f o r a l l 
o f c l a i m a n t ' s m e d i c a l expenses t h a t had a c c r u e d t h r o u g h 
September 30, 1986. I n t h e absence o f such e v i d e n c e , we c o n c l u d e 
t h a t t h e $9,395.37 payment i n c l u d e d r e i m b u r s e m e n t t o A r g o n a u t f o r 
t h e d i s p u t e d $329 i n m e d i c a l expenses i n c u r r e d b e t w e e n A u g u s t 27, 
1986 and September 16, 1986. T h e r e f o r e , t h e r e m a i n i n g b a l a n c e f o r 
d i s b u r s e m e n t p u r p o s e s i s $ 1 0 , 7 8 4 . 5 1 . 

The p a r t i e s a g r e e t h a t a f t e r September 30/ 1986, 
A r g o n a u t p a i d o u t $6,039.29 i n p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n 
and m e d i c a l b e n e f i t s . T h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d 
t o pay t o A r g o n a u t , as r e i m b u r s e m e n t f o r i t s a c t u a l c l a i m c o s t s 
i n c u r r e d t o d a t e , beyond t h e i n i t i a  l r e i m b u r s e m e n t o f 
September 30, 1986, t h e sum o f $6,039.29. 

Because c l a i m a n t ' s e x t e n t o f p e r m a n e n t d i s a b i l i t y i s 
p r e s e n t l y ' p e n d i n g B o a r d r e v i e w , t h e r e has been no f i n a l 
d e t e r m i n a t i o n o f t h a t i s s u e . We, t h e r e f o r e , d e f e r r u l i n g on t h e 
q u e s t i o n o f A r g o n a u t ' s e n t i t l e m e n t t o a l i e n f o r a n t i c i p a t e d 
f u t u r e c l a i m c o s t s . John T. E l i c k e r , 40 Van N a t t a 68 ( 1 9 8 8 ) . . 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s b u r s e 
$6,039.29 t o A r g o n a u t I n s u r a n c e Companies, as r e i m b u r s e m e n t f o r 
i t s a c t u a l c l a i m c o s t s i n c u r r e d t o d a t e . The r e m a i n i n g b a l a n c e o f 
t h e p r o c e e d s f r o m t h e t h i r d p a r t y s e t t l e m e n t , $4,745.22, s h a l l be 
h e l d by c l a i m a n t ' s a t t o r n e y i n t r u s t p e n d i n g a f i n a l d e t e r m i n a t i o n 
c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y . Upon 
f i n a l r e s o l u t i o n o f t h e d i s a b i l i t y i s s u e , t h e p a r t i e s s h a l l n o t i f y 
t h e B o a r d o f t h e i r r e s p e c t i v e p o s i t i o n s . S h o u l d a d i s p u t e 
c o n t i n u e t o e x i s t , t h e B o a r d w i l l o r d e r d i s t r i b u t i o n o f t h e 
r e m a i n i n g b a l a n c e . 

I T IS SO ORDERED. 
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JUDY WITHAM, C l a i m a n t WCB 87-00640 & 86-13903 
B r i n k , Moore, e t a l .  , C l a i m a n t ' s A t t o r n e y s December 7, 1988 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 1 

E dward C. O l s o n , D e f e n s e A t t o r n e y 
Reviewed by Board Members C r i d e r and J o h n s o n . • 

N o r t h P a c i f i c I n s u r a n c e Company ( N o r t h P a c i f i c ) r e q u e s t s 
r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e N e a l ' s o r d e r t h a t : ( 1 ) s e t 
a s i d e i t s d e n i a l s o f r e s p o n s i b i l i t y and c o m p e n s a b i l i t y o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r her l o w back and c e r v i c a l 
c o n d i t i o n s ; and ( 2 ) a s s e s s e d p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . 
We a f f i r m . 

ISSUES 

1 . Whether c l a i m a n t ' s l o w back and c e r v i c a l c o n d i t i o n s 
a r e c o m p e n s a b l e . 

3. Whether c l a i m a n t ' s low back and c e r v i c a l c o n d i t i o n s 
a r e t h e r e s u l t o f an a g g r a v a t i o n o f a p r i o r c o m p e n s a b l e i n j u r y o r 
a r e new i n j u r i e s . 

3. Whether c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s f o r t h e l a s t e m p l o y e r ' s f a i l u r e t o p r o v i d e a 
c l a i m f o r m . • 

FINDINGS OF FACT 

On A p r i l 28, 1980, c l a i m a n t , a n u r s e ' s a i d e f o r an 
e m p l o y e r i n s u r e d by EBI Companies,' c o m p e n s a b l y i n j u r e d h er neck • 
and l o w back w h i l e l i f t i n g a p a t i e n t . C l a i m a n t e x p e r i e n c e d 
i m m e d i a t e neck and low back p a i n w h i c h r a d i a t e d down h e r l e f t arm 
and l e f t l e g . She t r e a t e d c o n s e r v a t i v e l y w i t h Dr. Thomas, 
o r t h o p e d i s t , and t h e n Dr. B l a y l o c k . I n December 1980 a m y e l o g r a m 
r e v e a l e d a s m a l l h e r n i a t e d ' d i s c a t C5-6 on t h e l e f t and a b u l g i n g 
L4-5 d i s c . 

I n F e b r u a r y 1 9 8 1 , Dr. Nash, n e u r o s u r g e o n , p e r f o r m e d a 
c e r v i c a l l a m i n o t o m y a t t h e C5-C6 l e v e l w i t h a f a c e t e c t o m y f o r r o o t 
r e l i e f and a p o s t e r i o r w i r e s t a b i l i z a t i o n o f t h e C4-5-6 s p i n o u s 
p r o c e s s e s . F o l l o w i n g s u r g e r y , c l a i m a n t c o n t i n u e d t o t r e a t w i t h 
Dr. B l a y l o c k . I n J u l y 1981 a CT s c a n , o f c l a i m a n t ' s l u m b a r s p i n e 
was n e g a t i v e f o r f o c a l d i s c l e s i o n . D u r i n g 1981 c l a i m a n t moved t o 
Texas and was t r e a t e d c o n s e r v a t i v e l y f o r neck and back p a i n . She 
r e t u r n e d t o Oregon n e a r t h e end o f 1 9 8 1 . I n December 1981 
Dr. Nash r e v i e w e d a m u l t i p l e l e v e l m y e l o g r a m and d i a g n o s e d d e f e c t s 
i n t h e c e r v i c a l a r e a and a b u l g i n g d i s c a t L4-5. 

On A p r i l 8, 1982, c l a i m a n t ' s c l a i m was c l o s e d by a 
D e t e r m i n a t i o n O r d e r t h a t g r a n t e d h e r 20 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y r e s u l t i n g f r o m i n j u r y t o her neck. As a 
r e s u l t o f t h a t i n j u r y , she was u n a b l e t o r e t u r n t o her f o r m e r 
o c c u p a t i o n as a n u r s e ' s a i d e . 

C l a i m a n t was e v a l u a t e d a t t h e C a l l a h a n C e n t e r and 
r e f e r r e d f o r v o c a t i o n a l a s s i s t a n c e and an a u t h o r i z e d t r a i n i n g 
p r o g r a m t o h e l p her i n r e t u r n i n g t o l i g h t w o r k . C l a i m a n t t o o k 
c o u r s e s a t t h e co m m u n i t y c o l l e g e . i n t y p i n g and math. She 
c o n t i n u e d t o have neck p a i n t h a t r a d i a t e d down h e r l e f t arm and 
l e s s s e v e r e l ow back p a i n t h a t r a d i a t e d down b o t h h e r l e g s a t 
t i m e s , a l t h o u g h m a i n l y down her l e f t l e g . 
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I n t h e f a l l o f 1982 Dr. F i s h e r , n e u r o l o g i s t , r e p o r t e d 
t h a t c l a i m a n t e x h i b i t e d a s e v e r e d e p r e s s i o n o f her l e f t a n k l e 
r e f l e x . Dr. Nash s t a t e d t h a t c l a i m a n t was n o t m e d i c a l l y 
s t a t i o n a r y as a r e s u l t o f her h e r n i a t e d L4-5 d i s c , b u t he d i d n o t 
recommend s u r g e r y a t t h e t i m e . I n s t e a d , he s u g g e s t e d t h a t she be 
r e f e r r e d t o t h e N o r t h w e s t P a i n C e n t e r (NWPC). 

I n November 1982 c l a i m a n t was e v a l u a t e d a t t h e NWPC, b u t 
was n o t a d m i t t e d t o t h e p r o g r a m due t o her f o c u s on o b t a i n i n g 
a d d i t i o n a l s u r g e r y t o her neck and low b a c k . 

I n December 1982 Dr. M i l l e s o n , r a d i o l o g i s t , r e v i e w e d 
x - r a y s o f c l a i m a n t ' s c e r v i c a l a r e a and d i a g n o s e d s m a l l a n t e r i o r 
e x t r a d u r a l d e f e c t s a t C5-6 and C6-7. I n J a n u a r y 1983, Dr. Nash 
p e r f o r m e d s u r g e r y t o remove t h e w i r e , w h i c h had b r o k e n f r o m 
c l a i m a n t ' s n e c k . 

On September 20, 1983, a second D e t e r m i n a t i o n O r d e r 
i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y o f h e r neck 
t o 40 p e r c e n t . On November 2, 1984, her u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y award was i n c r e a s e d by s t i p u l a t i o n t o ' 52.5 p e r c e n t . 

I n March 1984 c l a i m a n t f i n i s h e d her b a s i c s k i l l s 
" b r u s h - u p " c o u r s e and " e n t r y c l e r i c a l " c l a s s e s a t t h e c o m m u n i t y 
c o l l e g e and began l o o k i n g f o r employment. At t h a t t i m e , she 
c o n t i n u e d t o e x p e r i e n c e o c c a s i o n a l l o w back and neck p a i n . 

I n May 1984 c l a i m a n t began w o r k i n g two j o b s . She w o r k e d 
f u l l - t i m e as a r e t a i l s a l e s d e m o n s t r a t o r f o r a n o t h e r e m p l o y e r 
u n t i l a p p r o x i m a t e l y J a n u a r y 1986, m a i n t a i n i n g i n v e n t o r y , s t o c k i n g 
s h e l v e s and d e m o n s t r a t i n g p r o d u c t s t o t h e p u b l i c . She a l s o w o r k e d 
p a r t - t i m e f o r a p i z z a p a r l o r , b a r t e n d i n g and b u s s i n g t a b l e s . A t 
t h e s t a r t o f 1986 she w o r k e d a t a c o n v e n i e n c e s t o r e , s t o c k i n g 
s h e l v e s and w a i t i n g on c u s t o m e r s . D u r i n g t h a t e n t i r e p e r i o d , 
c l a i m a n t s o u g h t no m e d i c a l t r e a t m e n t and had no s e r i o u s r e c u r r e n t 
neck o r low back p a i n w h i c h l i m i t e d h e r a b i l i t y t o p e r f o r m t h o s e 
j o b s . She e x p e r i e n c e d o c c a s i o n a l l o w back and neck p a i n w i t h no 
r a d i a t i n g p a i n i n t o her e x t r e m i t i e s . She a l s o had m i l d b i m o n t h l y 
h e a d a c h e s . 

On May 1 , 1986, c l a i m a n t began w o r k i n g f o r I n t e r n a t i o n a l 
B u l k Wines ( I B W ) , i n s u r e d by N o r t h P a c i f i c . Her d u t i e s i n c l u d e d 
l i g h t c l e r i c a l and warehouse w o r k . The warehouse work i n v o l v e d 
s t a c k i n g 30 pound c a s e s o f w i n e . They were s t a c k e d i n t h e 
w a r e h o u s e on p a l l e t s w h i c h a v e r a g e d t h r e e f e e t i n h e i g h t . P a l l e t s 
were s t a c k e d one on t o p o f a n o t h e r . I n o r d e r t o r e t r i e v e c a s e s o f 
w i n e f r o m t h e s e s t a c k e d p a l l e t s , c l a i m a n t was r e q u i r e d t o c l i m b up 
t h e s i d e w i t h o u t t h e a i d o f a l a d d e r and s l i d e t h e c a s e s o f f t h e 
t o p . A c a r t was a v a i l a b l e t o move t h e cases o f w i n e f r o m t h e 
w a rehouse t o t h e s t a g i n g a r e a . The work a t IBW was o n l y s l i g h t l y 
more p h y s i c a l l y demanding t h a n c l a i m a n t ' s t h r e e p r i o r j o b s . 

C l a i m a n t had been w o r k i n g f o r IBW f o r a p p r o x i m a t e l y two 
and a h a l f weeks when she began t o d e v e l o p i n c r e a s i n g s h a r p p a i n 
a n d . b u r n i n g i n t h e l o w b a c k , m u s c l e spasms i n her neck and 
w o r s e n i n g headaches. No s p e c i f i c i n c i d e n t o c c u r r e d t o a c c o u n t f o r 
t h i s i n c r e a s e i n symptoms. Ab o u t a week p r i o r t o h e r t e r m i n a t i o n 
f r o m IBW, c l a i m a n t r e p o r t e d t o her s u p e r v i s o r t h a t she had 
headaches or d i d n o t f e e l w e l l . C l a i m a n t , h o wever, d i d n o t r e l a t e 
t h e s e symptoms t o her w o r k . On June 2, 1986, h e r back and neck 
p a i n w o r s e n e d a f t e r s t a c k i n g c a s e s o f w i n e . On June 3, 1986, 
c l a i m a n t ' s e m p l o y e r d i s c u s s e d her p o o r j o b p e r f o r m a n c e w i t h h e r . 
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On June 4, 1986, c l a i m a n t was t e r m i n a t e d f r o m h e r 
p o s i t i o n b e cause o f h e r i n a b i l i t y t o h a n d l e t h e c l e r i c a l t a s k s . 
C l a i m a n t f e l t f a i r l y w e l l t h a t day, a l t h o u g h she had e x p e r i e n c e d 
headaches and l o w back p a i n t h e n i g h t b e f o r e . F o l l o w i n g 
c l a i m a n t ' s t e r m i n a t i o n , she i n f o r m e d her e m p l o y e r t h a t she had 
e x p e r i e n c e d headaches and back p a i n w h i l e m o v i n g c a s e s o f w i n e . 
C l a i m a n t a s k e d her e m p l o y e r f o r an i n j u r y c l a i m f o r m , b u t was t o l d 
t h a t t h e r e were no f o r m s a t t h e o f f i c e and t h e e m p l o y e r needed t o 
see a d o c t o r ' s r e p o r t b e f o r e one w o u l d be p r o v i d e d . 

, , C l a i m a n t i m m e d i a t e l y s o u g h t t r e a t m e n t f r o m Dr. O t t , 
o s t e o p a t h . He d i a g n o s e d an a c u t e c e r v i c a l and back s t r a i n w i t h a 
p r e v i o u s h i s t o r y o f a c e r v i c a l l a m i n e c t o m y . He t r e a t e d c l a i m a n t 
t w i c e a week w i t h m e d i c a t i o n , m a n i p u l a t i o n and p h y s i c a l t h e r a p y . 
N o t w i t h s t a n d i n g Dr. O t t ' s t r e a t m e n t , c l a i m a n t ' s symptoms r e m a i n e d 
c o n s t a n t . She s u f f e r e d p a i n f u l headaches t h r e e t o f o u r t i m e s p e r 
week and her l o w back p a i n r a d i a t e d i n t o b o t h l e g s , a l t h o u g h 
m a i n l y i n t h e l e f t . 

On June 27, 1986, c l a i m a n t s i g n e d a work i n j u r y f o r m 
w h i c h she had o b t a i n e d t h r o u g h t h e W o r k e r s ' C o m p e n s a t i o n 
D e p a r t m e n t . On J u l y 7, 1986, N o r t h P a c i f i c , IBW's i n s u r e r , 
r e c e i v e d t h e f o r m . 

On J u l y 29, 1986, c l a i m a n t was examined by Dr. F i s h e r , 
n e u r o l o g i s t , who f o u n d f o c a l t e n d e r n e s s a t C5-6, o v e r t h e 
l u m b o s a c r a l j u n c t i o n and t h e g r e a t e r s c i a t i c n o t c h on t h e l e f t . 
G i v e n t h e s e p o s i t i v e f i n d i n g s , Dr. F i s h e r r e f e r r e d c l a i m a n t back 
t o Dr. Nash. 

On September -26, 1986, N o r t h P a c i f i c d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n , c o n t e n d i n g t h a t m e d i c a l 
i n f o r m a t i o n i n d i c a t e d t h a t  i t was an a g g r a v a t i o n o f her 1980 
c o m p e n s a b l e i n j u r y w i t h E B I . 

By t h e f a l l o f 1986, c l a i m a n t e x h i b i t e d : ( 1 ) an a b s e n t 
a n k l e r e f l e x on t h e l e f t ; and ( 2 ) weakness o f t h e l e f t p o s t e r i o r 
t i b i a l m u s c u l a t u r e . A l t h o u g h c l a i m a n t had e x h i b i t e d a s e v e r e 
d e p r e s s i o n o f her l e f t a n k l e r e f l e x i n November 1984, n e i t h e r o f 
t h e s e two p o s i t i v e f i n d i n g s e x i s t e d p r i o r t o c l a i m a n t ' s employment 
w i t h IBW. 

On O c t o b e r 6, 1986, Dr. Q u i l i c i , r a d i o l o g i s t , r e v i e w e d a 
n u c l e a r m a g n e t i c i m a g i n g s t u d y (MRI) o f c l a i m a n t ' s l u m b a r s p i n e 
and d i a g n o s e d a b r o a d - b a s e d d i s c b u l g e a t L4-5, more p r o m i n e n t t o 
t h e l e f t o f m i d l i n e , w i t h m i l d l e f t f o r a m i n a l s t e n o s i s and a m i l d 
d i s c p r o t r u s i o n on t h e l e f t a t L5-S1. 

On J a n u a r y 9, 1987, EBI d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n based upon m e d i c a l i n f o r m a t i o n w h i c h 
i n d i c a t e d t h a t c l a i m a n t had s u s t a i n e d a new i n j u r y . 

On J a n u a r y 12, 1987, a t t h e r e q u e s t o f N o r t h P a c i f i c , an 
ORS 656.307 O r d e r was i s s u e d which': ( 1 ) s t a t e d t h a t b o t h i n s u r e r s 
a g r e e d r e s p o n s i b i l i t y was t h e o n l y i s s u e ; and ( 2 ) d e s i g n a t e d EBI 
as p a y i n g a g e n t . 

On A p r i l 9, 1987, N o r t h P a c i f i c m o d i f i e d i t s d e n i a l o f 
r e s p o n s i b i l i t y t o deny c o m p e n s a b i l i t y as w e l l . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t , who was a c r e d i b l e 
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w i t n e s s , had f i n i s h e d her c o u r s e o f p h y s i c a l t h e r a p y . She was n o t 
w o r k i n g n o r had she been r e l e a s e d t o wo r k . She was w e a r i n g a 
c e r v i c a l c o l l a r on t h e a d v i c e o f Dr. Nash. 

C l a i m a n t ' s work a c t i v i t i e s a t IBW were t h e s o l e cause o f 
h e r L5-S1 d i s c h e r n i a t i o n and w o r s e n i n g l o w back symptoms. Those 
same work a c t i v i t i e s i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s 
c e r v i c a l d i s a b i l i t y . 

CONCLUSIONS OF LAW . 

C o m p e n s a b i l i t y o f c l a i m a n t ' s l o w back and neck c o n d i t i o n s 

The R e f e r e e f o u n d t h a t c l a i m a n t had p r o v e n t h e 
c o m p e n s a b i l i t y o f her c o n d i t i o n s i n c e she had worked f o r a l m o s t 
two y e a r s w i t h o u t e i t h e r p h y s i c a l p r o b l e m s or need f o r m e d i c a l 
t r e a t m e n t , b u t a f t e r June 1986 needed t r e a t m e n t a g a i n , was n o t 
s t a t i o n a r y and had o b j e c t i v e e v i d e n c e o f i n j u r y . We a g r e e t h a t 
c l a i m a n t ' s c l a i m was c o m p e n s a b l e , b u t f o r d i f f e r e n t r e a s o n s . 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y c a s e s , t h e t h r e s h o l d 
i s s u e i s c o m p e n s a b i l i t y . J o s e p h L. Woodward, 39 Van N a t t a 1163, 
1164 ( 1 9 8 7 ) . I f t h e c l a i m i s c o m p e n s a b l e , t h e n t h e t r i e r o f f a c t 
must a d d r e s s t h e i s s u e o f r e s p o n s i b i l i t y . See R u n f t v. SAIF, 303 
Or 493, 498-99 ( 1 9 8 7 ) . B e f o r e p r o c e e d i n g t o t h e i s s u e o f 
c o m p e n s a b i l i t y , h o wever, we f i r s t must d e t e r m i n e w h e t h e r 
c o m p e n s a b i l i t y i s even a t i s s u e . 

ORS 656 . 307 ( 1) (c ) , i n e f f e c t a t p e r t i n e n t t i m e s h e r e i n , 
s t a t e d t h a t where t h e r e i s an i s s u e r e g a r d i n g r e s p o n s i b i l i t y 
b e t w e e n two or more e m p l o y e r s or t h e i r i n s u r e r s i n v o l v i n g payment 
o f c o m p e n s a t i o n f o r two or more a c c i d e n t a l i n j u r i e s , t h e d i r e c t o r 
s h a l l , by o r d e r , d e s i g n a t e who s h a l l pay t h e c l a i m , i f t h e c l a i m 
i s o t h e r w i s e c o m p e n s a b l e . 

OAR 4 3 6 - 6 0 - 1 9 0 ( 5 ) , i n e f f e c t a t p e r t i n e n t t i m e s h e r e i n , 
s t a t e d t h a t when t h e c o m p e n s a b i l i t y o f a c l a i m becomes an i s s u e 
s u b s e q u e n t t o t h e d e s i g n a t i o n o f a p a y i n g a g e n t , t h e C o m p l i a n c e 
D i v i s i o n s h a l l o r d e r t e r m i n a t i o n o f any f u r t h e r b e n e f i t s due f r o m 
t h e o r i g i n a l o r d e r d e s i g n a t i n g a p a y i n g a g e n t . A l t h o u g h t h e r u l e 
a l l o w s t h e w i t h d r a w a l o f a .307 O r d e r p r i o r t o h e a r i n g ,  i t does 
n o t s p e c i f y under what c i r c u m s t a n c e s , i f a ny, t h a t w i t h d r a w a l may 
be e f f e c t u a t e d . To answer t h a t q u e s t i o n , we t u r n t o t h e c a s e l a w . 

I n Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , SAIF s p e c i f i c a l l y 
a c c e p t e d a c l a i m as compe n s a b l e by p r o v i d i n g t h e c l a i m a n t w i t h an 
a c c e p t a n c e l e t t e r and s u b s e q u e n t l y p a y i n g m e d i c a l b e n e f i t s f o r a 
t h r e e - y e a r p e r i o d . I d . a t 793 .'. I t was o n l y a f t e r c l a i m a n t 
a t t e m p t e d t o r e o p e n hTs c l a i m f o r a g g r a v a t i o n t h a t SAIF s u d d e n l y 
r e v e r s e d i t s d e c i s i o n and d e n i e d c o m p e n s a b i l i t y f o r t h e o r i g i n a l 
c l a i m . Id. The c o u r t c o n c l u d e d t h a t SAIF c o u l d n o t s u b s e q u e n t l y 
deny t h e c l a i m , s i n c e t o a l l o w o r e n c o u r a g e t h e e m p l o y e r o r i n s u r e r 
t o engage i n such v a c i l l a t i n g a c t i v i t y w o u l d e n c o u r a g e d e g r e e s o f 
i n s t a b i l i t y i n t h e w o r k e r ' s c o m p e n s a t i o n s y s t e m t h a t t h e y d i d n o t 
b e l i e v e t h e s t a t u t e c o n t e m p l a t e d . I_d. See E b b t i d e E n t e r p r i s e s v. 
T u c k e r , 303 Or 459, 463 ( 1 9 8 7 ) . The C o u r t h e l d t h a t i f t h e 
i n s u r e r o f f i c i a l l y n o t i f i e s t h e c l a i m a n t t h a t t h e c l a i m has been 
a c c e p t e d , t h e i n s u r e r may n o t , a f t e r t h e 60 days f r o m n o t i c e o f 
t h e c l a i m have e l a p s e d , deny t h e c o m p e n s a b i l i t y o f t h e c l a i m 
u n l e s s t h e r e i s a s h o w i n g o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r 
i l l e g a l a c t i v i t y . ( Emphasis a d d e d ) . I_d. a t 794 . See J o h n s o n v. 
S p e c t r a P h y s i c s , 303 Or 49 ( 1 9 8 7 ) . 
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On September 26, 1986, N o r t h P a c i f i c , d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s neck and low back c o n d i t i o n s i n c e 
m e d i c a l i n f o r m a t i o n i n d i c a t e d t h a t her c o n d i t i o n was n o t a new 
i n j u r y , b u t r a t h e r an a g g r a v a t i o n o f h e r 1980 c o m p e n s a b l e i n j u r y . ' 
On J a n u a r y 9, 1987, EBI a l s o d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
neck and low back c o n d i t i o n . B o t h i n s u r e r s c o nceded t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s neck and l o w back c l a i m . On 
J a n u a r y 12, 1987, as a r e s u l t o f t h o s e c o n c e s s i o n s , t h e d i r e c t o r 
i s s u e d a .307 O r d e r d e s i g n a t i n g EBI as t h e p a y i n g a g e n t u n t i l t h e 
i s s u e o f r e s p o n s i b i l i t y c o u l d be r e s o l v e d . B o t h i n s u r e r s 
s p e c i f i c a l l y a g r e e d t h a t r e s p o n s i b i l i t y was t h e o n l y i s s u e . On 
A p r i l 9, 1987, however, N o r t h P a c i f i c amended i t s d e n i a l o f 
r e s p o n s i b i l i t y t o i n c l u d e c o m p e n s a b i l i t y as w e l l . 

The D i r e c t o r ' s i s s u a n c e o f t h e .307 O r d e r , w h i c h 
s p e c i f i c a l l y s t a t e d t h a t b o t h i n s u r e r s a g r e e d r e s p o n s i b i l i t y was 
t h e o n l y i s s u e , m e m o r i a l i z e d a s p e c i f i c a c c e p t a n c e o f t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s neck and low back c o n d i t i o n by b o t h 
i n s u r e r s . When N o r t h P a c i f i c amended i t s d e n i a l o f r e s p o n s i b i l i t y 
t o i n c l u d e c o m p e n s a b i l i t y , more t h a n 60 days had e l a p s e d s i n c e i t  ' 
had r e c e i v e d n o t i c e o f c l a i m a n t ' s c l a i m . I  t c o u l d n o t t h e r e a f t e r 
deny t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m u n l e s s  i t e s t a b l i s h e d 
f r a u d , m i s r e p r e s e n t a t i o n o r some o t h e r i l l e g a l a c t i v i t y . The 
i s s u a n c e o f a .307 O r d e r c o n s t i t u t e s a s p e c i f i c f o r m a l a c c e p t a n c e 
by b o t h i n s u r e r s . The i n s u r e r s c o u l d n o t s u b s e q u e n t l y deny t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n because such v a c i l l a t i o n 
w o u l d e n c o u r a g e a d e g r e e o f i n s t a b i l i t y i n t h e w o r k e r s ' 
c o m p e n s a t i o n s y s t e m t h a t t h e s t a t u t e does n o t c o n t e m p l a t e . See 
J o h n s o n v. S p e c t r a P h y s i c s , s u p r a a t 54. 

T h e r e f o r e , where t h e i n s u r e r s concede c o m p e n s a b i l i t y and 
a .307 s u b s e q u e n t l y i s s u e s , t h e B o a r d w i l l t r e a t t h a t o r d e r as a 
f i n a l r e s o l u t i o n o f t h e c o m p e n s a b i l i t y i s s u e . An i n s u r e r may back 
o u t o f i t s a c c e p t a n c e o f c o m p e n s a b i l i t y , as f o r m a l i z e d by t h e .307 
o r d e r , and s u c c e s s f u l l y r a i s e a c o m p e n s a b i l i t y i s s u e , o n l y i  f one 
o f t h e Bauman e x c e p t i o n s i s e s t a b l i s h e d . 

I n t h e p r e s e n t c a s e , a l t h o u g h c l a i m a n t d i d n o t 
i m m e d i a t e l y i n f o r m her e m p l o y e r a t IBW when she i n i t i a l l y began t o 
e x p e r i e n c e i n c r e a s i n g neck and back p a i n , we a g r e e w i t h t h e 
R e f e r e e t h a t c l a i m a n t d i d have i n c r e a s e d p r o b l e m s on June 2, 1986, 
e s p e c i a l l y i n h e r l o w b a c k , a f t e r l i f t i n g c a s e s o f w i n e . C l a i m a n t 
s p e c i f i c a l l y gave a h i s t o r y t o p h y s i c i a n s and i n v e s t i g a t o r s o f 
i n c r e a s e d p a i n a f t e r l i f t i n g boxes on t h a t d a t e . S i n c e she 
o r d i n a r i l y f i l l e d t h e s t a g i n g a r e a w i t h w i n e c a s e s b e f o r e t h e 
e m p l o y e r o r t h e s u p e r v i s o r r e p o r t e d t o w o r k , t h e y may n o t have 
known i f c l a i m a n t l i f t e d w i n e on t h a t d a t e . We a c c e p t c l a i m a n t ' s 
t e s t i m o n y t h a t she d i d . F i n a l l y , c l a i m a n t had n o t had m e d i c a l 
t r e a t m e n t f o r h e r c o n d i t i o n and had w o r k e d f o r a l m o s t two y e a r s 
w i t h o u t p r o b l e m s . A f t e r June 1986, h o w e v e r , she needed t r e a t m e n t 
a g a i n , was n o t s t a t i o n a r y and had o b j e c t i v e e v i d e n c e o f i n j u r y . 
The e m p l o y e r p r e s e n t e d no e v i d e n c e t o e s t a b l i s h f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y by c l a i m a n t . 
T h e r e f o r e , t h e c o m p e n s a b i l i t y i s s u e d c a n n o t be l i t i g a t e d . 

A s s uming a r g u e n d o t h a t t h e i s s u a n c e o f t h e .307 O r d e r 
d i d n o t c o n s t i t u t e a f o r m a l a c c e p t a n c e o f c o m p e n s a b i l i t y , c l a i m a n t 
s t i l  l p r o v e d by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t h e r neck and 
l o w back c o n d i t i o n i s c o m p e n s a b l e . T h e r e f o r e , i n e i t h e r c a s e , 
t h e c l a i m i s c o m p e n s a b l e . 
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R e s p o n s i b i l i t y 

• The R e f e r e e f o u n d N o r t h P a c i f i c t o be t h e r e s p o n s i b l e 
i n s u r e r f o r c l a i m a n t ' s neck and l o w back c o n d i t i o n . She based her 
c o n c l u s i o n t h a t c l a i m a n t had s u s t a i n e d a new i n j u r y upon t h e 
m e d i c a l e v i d e n c e and c l a i m a n t ' s t e s t i m o n y . We a g r e e t h a t c l a i m a n t 
s u f f e r e d new i n j u r i e s t o her low back and n e c k . 

R e s p o n s i b i l i t y w i l l s h i f t t o t h e l a s t e m p l o y e r i f t h e 
s e c o n d i n c i d e n t c o n t r i b u t e s i n d e p e n d e n t l y t o t h e i n j u r y . H e n s e l 
P h e l p s C o n s t , v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) . Worsened 
symptoms a l o n e a r e n o t enough t o p l a c e r e s p o n s i b i l i t y on t h e 
s e c o n d e m p l o y e r ; t h e r e must be a w o r s e n i n g o f t h e u n d e r l y i n g 
c o n d i t i o n . I d . 

R e s p o n s i b i l i t y f o r low back c o n d i t i o n 

When c l a i m a n t ' s c l a i m was c l o s e d by s t i p u l a t i o n " i n 
November 1984, she was e x h i b i t i n g a s e v e r e d e p r e s s i o n o f her l e f t 
a n k l e r e f l e x as w e l l as a b u l g i n g d i s c a t t h e L4-5 l e v e l . T h e re 
was no e v i d e n c e o f l u m b a r n e r v e r o o t compromise n o r a d i s c 
i n v o l v e m e n t a t t h e L5-S1 l e v e l . I n June 1986, however, c l a i m a n t ' s 
l e f t a n k l e r e f l e x was c o m p l e t e l y a b s e n t and she e x h i b i t e d a d i s c 
p r o t r u s i o n a t L5-S1 as w e l l as L4-5. 

I n i t i a l l y f o l l o w i n g t h e June 1986 i n j u r y , Dr. Nash 
b e l i e v e d t h a t c l a i m a n t had m e r e l y s u f f e r e d an a g g r a v a t i o n o f her 
c o m p e n s a b l e l o w back c o n d i t i o n . However, a t t h a t t i m e , Dr. Nash 
had n o t seen c l a i m a n t s i n c e March 1983. Based upon a c o m p l e t e 
r e v i e w o f t h e m e d i c a l r e c o r d s , w h i c h c h r o n i c l e d c l a i m a n t ' s 
c o n d i t i o n f r o m 1983 t o 1986, s p e c i f i c a l l y t h o s e f r o m t h e 
O r t h o p a e d i c C o n s u l t a n t s , Dr. Nash l a t e r c o n c l u d e d t h a t c l a i m a n t ' s 
l o w back c o n d i t i o n was due e n t i r e l y t o t h e 1986 i n j u r y a t IBW. 
T h a t o p i n i o n was based upon c l a i m a n t ' s 1986 p o s i t i v e o b j e c t i v e 
f i n d i n g s o f an a b s e n t l e f t a n k l e r e f l e x and a p r e v i o u s l y 
u n r e c o r d e d b u l g i n g d i s c a t t h e L5-S1 l e v e l . On O c t o b e r 2, 1986, 
Dr. Nash o p i n e d t h a t c l a i m a n t had s i g n s and symptoms o f 
p r e f o r a m i n a l a n d / o r f o r a m i n a l n e r v e r o o t c o m p r e s s i o n i n v o l v i n g t h e 
L5 "nerve r o o t on t h e l e f t . 

C l a i m a n t h e r s e l f t e s t i f i e d t h a t she had e x p e r i e n c e d no 
s i g n i f i c a n t l o w back d i f f i c u l t y f o r a p p r o x i m a t e l y two y e a r s p r i o r 
t o June 1986. A l t h o u g h she f e l t o c c a s i o n a l p a i n ,  i t d i d n o t l i m i t 
h e r a c t i v i t i e s and she n e v e r s o u g h t m e d i c a l c a r e d u r i n g t h a t 
t i m e . A p p r o x i m a t e l y two weeks a f t e r s t a r t i n g work f o r IBW, 
h o w e v e r , c l a i m a n t began t o n o t i c e i n c r e a s i n g s h a r p p a i n and 
b u r n i n g i n t h e l o w back and l e g s and w o r s e n i n g h e a d a c h e s . 
S t a c k i n g c a s e s o f w i n e c a u s e d t h i s i n c r e a s e i n symptoms. On June 
2, 1986, a f t e r s t a c k i n g c ases o f w i n e , c l a i m a n t e x p e r i e n c e d a 
s i g n i f i c a n t w o r s e n i n g o f her l o w back symptoms and f i n a l l y s o u g h t 
m e d i c a l t r e a t m e n t on June 4, 1986. 

Based upon t h e p o s i t i v e o b j e c t i v e changes i n c l a i m a n t ' s 
l o w back and c l a i m a n t ' s c r e d i b l e t e s t i m o n y t h a t she e x p e r i e n c e d no 
d i s a b l i n g symptoms p r i o r t o her work a t IBW, we a r e p e r s u a d e d t h a t 
t h e work a c t i v i t i e s a t
c a u s a t i o n o f c l a i m a n t ' s

 IBW i n d e p e n d e n t l y c o n t r i b u t e d
 low back c o n d i t i o n and N o r t h

 t o t h e 
 P a c i f i c i s 

now r e s p o n s i b l e f o r t h a t c o n d i t i o n . 

R e s p o n s i b i l i t y f o r neck c o n d i t i o n 

I n 1981 Dr. Nash p e r f o r m e d a c e r v i c a l l a m i n o t o m y a t C5-6 
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on t h e l e f t w i t h a m e d i a l f a c e t e c t o m y a t C5-6 on t h e l e f t f o r r o o t 
r e l i e f and a p o s t e r i o r w i r e s t a b i l i z a t i o n o f t h e C4-5-6 s p i n o u s 
p r o c e s s e s . I n F e b r u a r y 1982 t h e O r t h o p a e d i c C o n s u l t a n t s 
d i a g n o s e d , among o t h e r t h i n g s , c h r o n i c c e r v i c a l s t r a i n syndrome 
w i t h r a d i a t i o n o f p a i n i n t o t h e l e f t u pper e x t r e m i t y . I n 1982 
Dr. M i l l e s o n r e v i e w e d a c e r v i c a l m y elogram and d i a g n o s e d s m a l l 
a n t e r i o r e x t r a d u r a l d e f e c t s a t C5-6 and C6-7. I n 1983 Dr. Nash 
removed t h e w i r e i n c l a i m a n t ' s neck. I n November 1983 c l a i m a n t 
r e c e i v e d a t o t a l o f 52.5 p e r c e n t u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y 
t o h er ne c k . At t h a t t i m e , her symptoms i n c l u d e d b i m o n t h l y 
headaches and p a i n and numbness i n her n e c k , r a d i a t i n g down her. 
l e f t arm. I n March 1984 t h e O r t h o p a e d i c C o n s u l t a n t s a g a i n 
d i a g n o s e d c h r o n i c c e r v i c a l s t r a i n . 

D u r i n g t h e n e x t two y e a r s c l a i m a n t c o n t i n u e d t o 
e x p e r i e n c e t h e headaches and neck p a i n . However, she was a b l e t o 
f u n c t i o n and w o r k e d a t t h r e e d i f f e r e n t j o b s , a l t h o u g h a l  l t h r e e 
i n v o l v e d b e n d i n g , s t a n d i n g and l i f t i n g . She d i d n o t m i s s work due 
t o her neck c o n d i t i o n nor d i d she seek m e d i c a l t r e a t m e n t . 
C l a i m a n t ' s c r e d i b l e t e s t i m o n y was c o r r o b o r a t e d by t h e t e s t i m o n y o f 
her d a u g h t e r and a f o r m e r s u p e r v i s o r . 

When c l a i m a n t began w o r k i n g f o r IBW, her headaches 
g r a d u a l l y i n c r e a s e d . When she f i n a l l y s o u g h t m e d i c a l t r e a t m e n t on 
June 4, 1986, i t was f o r b o t h h er low back symptoms and h e a d a c h e s . 

On June 4, 1986, Dr. H o r n i c k r e v i e w e d c e r v i c a l s p i n e 
x - r a y s and o b s e r v e d no a b n o r m a l i t i e s . On June 5, 1986, Dr. O t t , 
d i a g n o s e d a c u t e c e r v i c a l s t r a i n and a t t r i b u t e d t h i s c o n d i t i o n t o a 
d a t e o f i n j u r y o f June 3, 1986. On J u l y 29, 1986, Dr. Nash f o u n d 
t h a t c l a i m a n t had f o c a l t e n d e r n e s s a t C5-6 and d i m i n i s h e d c e r v i c a l 
m o t i o n o f a l l p a r a m e t e r s due t o p a i n . On March 24, 1987, Dr. 
L e w i n , r a d i o l o g i s t , r e v i e w e d a CT sc a n o f c l a i m a n t ' s c e r v i c a l 
s p i n e and o b s e r v e d no a b n o r m a l i t i e s . 

Based upon t h e m e d i c a l . a n d l a y e v i d e n c e , we a r e 
p e r s u a d e d t h a t c l a i m a n t ' s work a c t i v i t i e s a t IBW i n d e p e n d e n t l y 
c o n t r i b u t e d t o t h e c a u s a t i o n o f her c e r v i c a l c o n d i t i o n . H e n s e l 
P h e l p s v. M i r i c h , s u p r a . For two y e a r s p r i o r t o her j o b a t IBW, 
she had f u n c t i o n e d w e l l w i t h o n l y s l i g h t neck p a i n and o c c a s i o n a l 
h e a d a c h e s . She s o u g h t no m e d i c a l t r e a t m e n t d u r i n g t h a t t i m e n o r 
d i d she m i s s any work as a r e s u l t o f t h a t p a i n . C l a i m a n t had been 
w o r k i n g f o r IBW f o r a p p r o x i m a t e l y two and a h a l f weeks when she 
began t o d e v e l o p m u s c l e spasms i n her neck and w o r s e n i n g 
h e a d a c h e s , o c c u r r i n g a t a r a t e o f t h r e e t o f o u r t i m e s p e r week. 
On June 5, 1986, Dr. O t t v e r i f i e d an a c u t e c e r v i c a l s t r a i n . Even 
t h o u g h c l a i m a n t ' s c e r v i c a l c o n d i t i o n w o u l d p r o b a b l y have been much 
l e s s s e v e r e i n t h e absence o f her p r i o r c o n d i t i o n , and even t h o u g h 
t h e p r i o r i n j u r y c o n t r i b u t e d t h e m a j o r p a r t t o t h e f i n a l 
c o n d i t i o n , we f i n d t h a t t h e work a c t i v i t i e s a t IBW i n d e p e n d e n t l y 
c o n t r i b u t e d t o t h e i n j u r y by c a u s i n g an a c u t e c e r v i c a l s t r a i n . 
T h e r e f o r e , r e s p o n s i b i l i t y f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n s h i f t s 
t o N o r t h P a c i f i c . 

P e n a l t i e s and a t t o r n e y f e e s 

The R e f e r e e a s s e s s e d a p e n a l t y and a t t o r n e y f e e s a g a i n s t 
N o r t h P a c i f i c f o r t h e u n r e a s o n a b l e f a i l u r e o f i t s i n s u r e d t o 
p r o v i d e c l a i m a n t w i t h a c l a i m f o r m . We a g r e e . 

ORS 6 5 6 . 2 6 2 ( 1 ) s t a t e s t h a t a l  l e m p l o y e r s s h a l l a s s i s t 
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t h e i r i n s u r e r s i n p r o c e s s i n g c l a i m s . S u b s e c t i o n ( 3 ) s t a t e s t h a t 
e m p l o y e r s s h a l l , i m m e d i a t e l y and n o t l a t e r t h a n f i v e days a f t e r 
n o t i c e o r k n o w l e d g e o f any c l a i m s or a c c i d e n t s w h i c h may r e s u l t i n 
a c o m p e n s a b l e i n j u r y c l a i m , r e p o r t t h e same t o t h e i r i n s u r e r . 
F a i l u r e t o c o m p l y w i t h t h o s e p r o v i s i o n s s u b j e c t s t h e o f f e n d i n g 
e m p l o y e r t o a c h a r g e f o r r e i m b u r s i n g t h e i n s u r e r f o r any p e n a l t y 
t h e i n s u r e r i s r e q u i r e d t o pay under ORS 656. 262 (.10 ) . ORS 
6 5 6 . 2 6 2 ( 1 0 ) a l l o w s f o r a p e n a l t y up t o 25 p e r c e n t o f amounts t h e n 
due f o r u n r e a s o n a b l e d e l a y s o r r e f u s a l t o pay c o m p e n s a t i o n , and 
u n r e a s o n a b l e d e l a y s i n a c c e p t i n g or d e n y i n g a c l a i m . 

C l a i m a n t ' s c o m p e n s a t i o n payments were n e c e s s a r i l y l a t e 
s i n c e N o r t h P a c i f i c d i d n o t r e c e i v e t h e c l a i m u n t i l J u l y 7, 1986, 
and t h e e m p l o y e r f i r s t had knowledge o f t h e c l a i m on June 4, 
1986. The f i r s t i n s t a l l m e n t o f c o m p e n s a t i o n i s due 14 days a f t e r 
t h e e m p l o y e r has n o t i c e o r knowledge o f t h e c l a i m . N o r t h 
P a c i f i c ' s d e n i a l on September 26, 1986 was l a t e s i n c e  i t was n o t 
f i l e d w i t h i n 60 days o f t h e d a t e t h e e m p l o y e r had n o t i c e o r 
k n o w l e d g e o f t h e c l a i m . T h e r e f o r e , we a g r e e w i t h t h e R e f e r e e t h a t 
c l a i m a n t i s e n t i t l e d t o a 25 p e r c e n t p e n a l t y o f t h e u n t i m e l y p a i d 
t i m e l o s s c o m p e n s a t i o n and a s e p a r a t e a t t o r n e y f e e o f $150. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 27, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $550, t o be p a i d 
by N o r t h P a c i f i c . The Board a l s o a p p r o v e s a c l i e n t p a i d f e e f r o m 
EBI t c i t s c o u n s e l , n o t t o exceed $150. 

KAR0L K. WOOD, C l a i m a n t WCB 85-06272 & 86-01877 
Ackerman, e t a l . , C l a i m a n t ' s A t t o r n e y s December 7, 1988 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e N i c h o l s ' o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l i n s o f a r as 
i  t d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s upper e x t r e m i t y and neck and 
back c o n d i t i o n s ; and ( 2 ) f o u n d t h a t c l a i m a n t ' s J a n u a r y 1984 i n j u r y 
c l a i m was p r e m a t u r e l y c l o s e d by a September 5, 1984 D e t e r m i n a t i o n 
O r d e r . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r 
t h a t u p h e l d t h e e m p l o y e r ' s p a r t i a l d e n i a l o f her c l a i m f o r a mood and 
s l e e p d i s o r d e r . Should, we f i n d t h a t h er upper e x t r e m i t y , neck and 
back c o n d i t i o n s a r e n o t c o m p e n s a b l e , c l a i m a n t a l s o c o n t e n d s t h a t t h e 
e m p l o y e r ' s d e n i a l i s an i m p r o p e r " b a c k - u p " d e n i a l . I n a d d i t i o n , 
s h o u l d we' f i n d t h a t her c l a i m . w a s n o t p r e m a t u r e l y c l o s e d , c l a i m a n t 
c o n t e n d s t h a t : ( 1 ) she e x p e r i e n c e d a compe n s a b l e a g g r a v a t i o n o f her 
c o n d i t i o n i n A u g u s t 1984; ( 2 ) she i s e n t i t l e d t o a p e n a l t y and 
a t t o r n e y f e e f o r t h e e m p l o y e r ' s a l l e g e d u n r e a s o n a b l e f a i l u r e t o 
p r o c e s s her a g g r a v a t i o n c l a i m ; and ( 3 ) she i s e n t i t l e d t o s c h e d u l e d 
and u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d s , f o r her hands, f o r e a r m s , 
n e c k , back and p s y c h i a t r i c c o n d i t i o n s , i n a d d i t i o n t o her c u r r e n t 
award o f 5 p e r c e n t (16 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r 
her back c o n d i t i o n . 

On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p r o p r i e t y o f t h e 
e m p l o y e r ' s d e n i a l , p r e m a t u r e c l o s u r e , p e n a l t i e s , a t t o r n e y f e e s and 
e x t e n t o f pe r m a n e n t d i s a b i l i t y . 

We r e v e r s e t h e R e f e r e e ' s r u l i n g on t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s mood and s l e e p d i s o r d e r . We a f f i r m on t h e r e m a i n i n g i s s u e s . 
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FINDINGS OF FACT. 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t e x c e p t f o r the. 
f i n d i n g t h a t a c a r p a l t u n n e l r e l e a s e was p e r f o r m e d on c l a i m a n t ' s l e f t 
h a nd. We i n s t e a d f i n d t h a t t h e s u r g e r y was p e r f o r m e d on t h e r i g h t 
hand. We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t has w o r k e d i n t h e e m p l o y e r ' s m i l l s i n c e 1977. i n 
l a t e 1982, she d e v e l o p e d b i l a t e r a l c a r p a l t u n n e l syndrome. Her c l a i m 
f o r t h a t c o n d i t i o n was a c c e p t e d as a w o r k - r e l a t e d i n j u r y . She 
a g g r a v a t e d her c a r p a l t u n n e l c o n d i t i o n when she s t r a i n e d h e r w r i s t s i n 
November 1983. The c l a i m f o r t h a t i n j u r y was c l o s e d by N o t i c e o f 
C l o s u r e i s s u e d on A u g u s t 9, 1984. 

C l a i m a n t ' s w o r k - r e l a t e d f a l l i n J a n u a r y 1984 was p r o c e s s e d 
as a new i n j u r y . As a r e s u l t o f t h a t f a l l  , she s u s t a i n e d a new, 
s t r a i n - t y p e i n j u r y t o her n e c k , a d d i t i o n a l s t r a i n s i n her w r i s t and 
back and f u r t h e r a g g r a v a t i o n o f her c a r p a l t u n n e l c o n d i t i o n . 

F o l l o w i n g c l a i m a n t ' s , s y m p t o m a t i c f l a r e - u p i n A u g u s t 1984, 
she was d i a g n o s e d w i t h a f i b r o s i t i s c o n d i t i o n i n h e r neck and b a c k . 
F i b r o s i t i s i s a c o n d i t i o n i n v o l v i n g s u b j e c t i v e m u s c u l a r p a i n w i t h 
m i n i m a l or no o b j e c t i v e p h y s i c a l f i n d i n g s . T h i s c o n d i t i o n may be 
i n i t i a t e d by p h y s i c a l i n j u r y o r e m o t i o n a l f a c t o r s , and once d e v e l o p e d , 
i t can be s e l f - p e r p e t u a t i n g , even i n t h e absence o f o n g o i n g i n j u r y , 
and even i  f the. i n i t i a l i n j u r y i s r e s o l v e d . 

F o l l o w i n g her A u g u s t 1984 s y m p t o m a t i c . f l a r e - u p , , she 
d e v e l o p e d a mood d i s o r d e r c h a r a c t e r i z e d by symptoms o f d e p r e s s i o n and 
a n x i e t y . She a l s o began e x p e r i e n c i n g s l e e p i n g p r o b l e m s on a r e g u l a r 
b a s i s . I n t h e f a l l o f 1984, Dr. R a n d l e began t r e a t i n g c l a i m a n t ' s mood 
and s l e e p d i s o r d e r s w i t h a n t i - d e p r e s s a n t s . C l a i m a n t had been 
p r e v i o u s l y d i a g n o s e d w i t h a d e p r e s s i v e d i s o r d e r i n 1983. However, 
t h a t d e p r e s s i o n was o f s h o r t d u r a t i o n , and she d i d n o t e x p e r i e n c e any 
f u r t h e r mood d i s o r d e r u n t i l t h e f a l l o f 1984. She had p r e v i o u s l y 
r e p o r t e d t r o u b l e s l e e p i n g on one o c c a s i o n i n e a r l y J a n u a r y 1984. 

C l a i m a n t d e v e l o p e d her f i b r o s i t i s c o n d i t i o n and s l e e p and 
mood d i s o r d e r a t a t i m e when she was e x p e r i e n c i n g i n j u r y - r e l a t e d 
e m o t i o n a l s t r e s s o r s , i n c l u d i n g c h r o n i c neck and back p a i n , l o s s o f her 
j o b a t i n j u r y b ecause o f p h y s i c a l r e s t r i c t i o n s r e l a t e d t o h e r 
f i b r o s i t i s and c a r p a l t u n n e l c o n d i t i o n s , and a r e l a t e d l o s s o f 
f i n a n c i a l s e c u r i t y . She c o n t i n u e d t o e x p e r i e n c e t h o s e s t r e s s o r s t o a 
l e s s e r d e g r e e up t o t h e t i m e o f h e a r i n g . C l a i m a n t had a l s o r e c e n t l y 
e x p e r i e n c e d s i g n i f i c a n t e m o t i o n a l s t r e s s o v e r t h e t e r m i n a t i o n o f a 
p e r s o n a l r e l a t i o n s h i p i n t h e f a l l o f 1983. However, she had come t o 
t e r m s w i t h t h e end o f t h a t r e l a t i o n s h i p by t h e s p r i n g o f 1984. 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e September 5, 1984 
D e t e r m i n a t i o n O r d e r . The 5 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
a w arded under t h a t o r d e r was f o r c l a i m a n t ' s back c o n d i t i o n . 

The e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s p s y c h i a t r i c , f i b r o s i t i s 
and c a r p a l t u n n e l c o n d i t i o n s was i s s u e d on J u l y 26, 1985. T h a t d e n i a l 
e x p r e s s l y d e n i e d any p s y c h i a t r i c or f i b r o s i t i s c o n d i t i o n f o r w h i c h 
c l a i m a n t had r e c e i v e d t r e a t m e n t . She r e q u e s t e d a h e a r i n g on t h e 
d e n i a l . 

C l a i m a n t c r e d i b l y t e s t i f i e d r e g a r d i n g her work i n j u r i e s , 
o n g o i n g symptoms and p h y s i c a l l i m i t a t i o n s . A t t h e t i m e o f h e a r i n g , 
c l a i m a n t c o n t i n u e d t o e x p e r i e n c e d i s c o m f o r t i n her neck and b a c k , and 
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o c c a s i o n a l f l a r e - u p s o f p a i n i n her hands and w r i s t s b r o u g h t on by 
r e p e t i t i v e , heavy l i f t i n g and c o l d w e a t h e r . She had no -numbness o r 
t i n g l i n g s e n s a t i o n i n her hands b u t d i d have a l o s s o f g r i p s t r e n g t h . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c u r r e n t w r i s t symptoms a r e a t t r i b u t a b l e t o a 
co m p e n s a b l e b i l a t e r a l c a r p a l t u n n e l syndrome d a t i n g back t o 1982. 

The r e s i d u a l s o f c l a i m a n t ' s c o m p e n s a b l e i n j u r i e s i n 1982, 
1983 and 1984 m a t e r i a l l y c o n t r i b u t e d t o t h e c a u s a t i o n o f her 
f i b r o s i t i s c o n d i t i o n and t h e s y m p t o m a t i c w o r s e n i n g o f her u n d e r l y i n g 
s l e e p and mood d i s o r d e r s . 

C l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y when h e r J a n u a r y 1984 
i n j u r y c l a i m was c l o s e d by t h e September 1984 D e t e r m i n a t i o n O r d e r . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f Neck and Back C o n d i t i o n 

We a d o p t t h e R e f e r e e ' s o p i n i o n on t h i s i s s u e w i t h t h e 
f o l l o w i n g comment. 

We a g r e e w i t h t h e e m p l o y e r ' s c o n t e n t i o n t h a t Dr. Holmes' 
o p i n i o n was based on an i n a c c u r a t e h i s t o r y , and we d i s c o u n t h i s 
o p i n i o n f o r t h a t r e a s o n . The e m p l o y e r a l s o c o r r e c t l y n o t e s t h a t t h e 
R e f e r e e e r r e d i n f i n d i n g t h a t Dr. V o i s s was t h e o n l y d o c t o r who d i d 
n o t r e l a t e c l a i m a n t ' s neck and back symptoms t o her i n j u r y . We n o t e 
t h a t t h e D i a g n o s t i c P a n e l a p p a r e n t l y s h a r e d Dr. V o i s s ' o p i n i o n . 

N o t w i t h s t a n d i n g o ur d i s a g r e e m e n t w i t h t h e R e f e r e e i n t h e s e 
a r e a s , we a f f i r m h er u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t ' s f i b r o s i t i s 
c o n d i t i o n was c o m p e n s a b l e . I n r e a c h i n g t h i s d e c i s i o n , we r e l y on t h e 
o p i n i o n s o f D r s . R a n d l e and Henderson t h a t c l a i m a n t ' s c o m p e n s a b l e 
i n j u r i e s m a t e r i a l l y c o n t r i b u t e d t o her c u r r e n t f i b r o s i t i s c o n d i t i o n . 
C o n t r a r y t o t h e e m p l o y e r ' s a s s e r t i o n , t h e i r r e p o r t s a r e n o t based on 
an i n a c c u r a t e h i s t o r y . B o t h d o c t o r s c o n f i r m e d t h e i r o p i n i o n s a f t e r 
r e v i e w i n g t h e i n d e p t h d i s c u s s i o n o f c l a i m a n t ' s p e r s o n a l l i f e and 
o f f - w o r k s t r e s s o r s c o n t a i n e d i n Dr. V o i s s ' r e p o r t o f A u g u s t 7, 1985 . 

F u r t h e r m o r e , as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. R a n d l e 
has had t h e g r e a t e s t o p p o r t u n i t y t o o b s e r v e h e r c o n d i t i o n . The 
o p i n i o n s o f b o t h p h y s i c i a n s a r e w e l l - r e a s o n e d and c o n s i s t e n t w i t h t h e 
r e c o r d as a w h o l e . I n p a r t i c u l a r , b o t h d o c t o r s a c k n o w l e d g e d t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l makeup and p r i o r e m o t i o n a l p r o b l e m s may have 
p r e d i s p o s e d h er t o becoming more d i s a b l e d by h e r i n d u s t r i a l i n j u r i e s . 
N e v e r t h e l e s s , t h e y b o t h c o n c l u d e d t h a t t h e s e q u e l a e o f her compen s a b l e 
i n j u r i e s a g g r a v a t e d any p r e e x i s t i n g e m o t i o n a l i n s t a b i l i t y and 
m a t e r i a l l y c o n t r i b u t e d t o her c u r r e n t f i b r o s i t i s c o n d i t i o n . 

M o r e o v e r , c o n t r a r y t o t h e e m p l o y e r ' s c o n t e n t i o n , t h e i r 
o p i n i o n i s s h a r e d by Dr. P a r v a r e s h . He t e s t i f i e d t h a t c l a i m a n t used 
her i n d u s t r i a l i n j u r i e s as a v e h i c l e f o r s o m a t i z i n g h e r e m o t i o n a l 
p r o b l e m s i n t o p h y s i c a l c o m p l a i n t s . Under t h o s e c i r c u m s t a n c e s , s u c h a 
r e a c t i o n w o u l d be c o m p e n s a b l e . See K o b a y o s h i v. S i u s l a w Care C e n t e r , 
e t a l , 76 Or App 320 ( 1 9 8 5 ) . 

F i n a l l y , t h e c o n t r a r y o p i n i o n e x p r e s s e d by Dr. V o i s s and t h e 
D i a g n o s t i c P a n e l i s n o t as w e l l - r e a s o n e d . I n p a r t i c u l a r , Dr. V o i s s 
a t t a c h e d g r e a t s i g n i f i c a n c e t o t h e e m o t i o n a l s t r e s s c l a i m a n t 

-1991-



e x p e r i e n c e d as a r e s u l t , o f t h e t e r m i n a t i o n o f a p e r s o n a l 
r e l a t i o n s h i p . However, c l a i m a n t c r e d i b l y t e s t i f i e d t h a t she had come 
t o t e r m s w i t h t h e end o f t h a t r e l a t i o n s h i p by t h e s p r i n g o f 1984 — 
f u l l y f i v e months b e f o r e h e r f i b r o s i t i s c o n d i t i o n was d i a g n o s e d . 

A c c o r d i n g l y , we a g r e e w i t h t h e
f i b r o s i t i s c o n d i t i o n i s c o m p e n s a b l e . 

 R e f e r e e t h a t c l a i m a n t ' s 

C o m p e n s a b i l i t y o f Upper E x t r e m i t y C o n d i t i o n 

The R e f e r e e s e t a s i d e t h e e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s 
'c u r r e n t upper e x t r e m i t y c o n d i t i o n . Her d e c i s i o n was based, oh a 

c o n t i n u i n g m a t e r i a l r e l a t i o n s h i p between c l a i m a n t ' s c o n d i t i o n and h e r 
w o rk i n j u r i e s , i n c l u d i n g her c ompensable w r i s t s p r a i n s i n 1983 and 
1984 and her c a r p a l t u n n e l c o n d i t i o n . On r e v i e w , t h e e m p l o y e r 
c o n t e n d s t h a t c l a i m a n t ' s w r i s t s p r a i n s had t o t a l l y r e s o l v e d when i t 
i s s u e d i t s d e n i a l i n J u l y 1985. 

The r e c o r d s u p p o r t s t h e e m p l o y e r ' s c o n t e n t i o n . 
N e v e r t h e l e s s , t h e R e f e r e e a l s o based her d e c i s i o n on a c o n t i n u i n g 
m a t e r i a l c o n t r i b u t i o n f r o m c l a i m a n t ' s c o m p e n s a b l e c a r p a l t u n n e l 
c o n d i t i o n . The r e c o r d s u p p o r t s t h a t r e l a t i o n s h i p . 

I n r e a c h i n g t h i s d e c i s i o n , we a r e aware t h a t c l a i m a n t ' s 
c a r p a l t u n n e l c o n d i t i o n i n i t i a l l y r e s o l v e d w i t h r e s t and c o n s e r v a t i v e 
t r e a t m e n t . However, t h e r e c o r d i n d i c a t e s t h a t she has e x p e r i e n c e d 
r e p e a t e d s y m p t o m a t i c f l a r e - u p s a s s o c i a t e d w i t h r e p e t i t i v e o r s t r e n u o u s 
use o f her f o r e a r m s . D r s . B a m f o r t h and Rosenbaum b o t h o p i n e d t h a t t h e 
same work a c t i v i t y w h i c h r e s u l t e d i n c l a i m a n t ' s c o m p e n s a b l e s t r a i n s 
a l s o r e s u l t e d i n a m i l d a g g r a v a t i o n o f her c a r p a l t u n n e l c o n d i t i o n . 
C l a i m a n t e x p e r i e n c e d an a d d i t i o n a l f l a r e - u p o f c a r p a l t u n n e l symptoms 
when she s u b s e q u e n t l y r e t u r n e d t o a l i g h t d u t y p o s i t i o n r e q u i r i n g 
r e p e t i t i v e s w e e p i n g . She d e m o n s t r a t e d o b j e c t i v e f i n d i n g s o f her 
c a r p a l t u n n e l d i s e a s e as r e c e n t l y as June 1985, when she was examined 
by Dr. N a t h a n . M o r e o v e r , c o n t r a r y t o t h e e m p l o y e r ' s c o n t e n t i o n , b o t h 
D r s . N a t h a n and J e w e l l a t t r i b u t e d c l a i m a n t ' s c u r r e n t symptoms t o her 
work a c t i v i t i e s . 

A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e ' s u l t i m a t e c o n c l u s i o n 
t h a t c l a i m a n t ' s c u r r e n t w r i s t c o n d i t i o n i s c o m p e n s a b l e . 

Back-up D e n i a l 

As we have a f f i r m e d t h e R e f e r e e ' s d e c i s i o n t h a t c l a i m a n t ' s 
u pper e x t r e m i t y and neck and back c o n d i t i o n s a r e c o m p e n s a b l e ,  i t i s 
n o t n e c e s s a r y t o r e a c h t h e a l t e r n a t i v e "back-up d e n i a l " i s s u e r a i s e d 
by c l a i m a n t . 

C o m p e n s a b i l i t y o f Mood and S l e e p D i s o r d e r 

On r e v i e w , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
u p h o l d i n g t h e e m p l o y e r ' s d e n i a l o f "any p s y c h i a t r i c . •. . c o n d i t i o n " 
f o r w h i c h c l a i m a n t had r e c e i v e d t r e a t m e n t . We a g r e e . 

The r e c o r d i n d i c a t e s t h a t c l a i m a n t had a p r i o r b o u t o f 
d e p r e s s i o n i n 1983. F u r t h e r m o r e , she r e p o r t e d s l e e p p r o b l e m s i n e a r l y 
1984, s e v e r a l days p r i o r t o her work i n j u r y on J a n u a r y 13, 1984. As a 
r e s u l t , we a r e p e r s u a d e d t h a t h e r s l e e p and mood d i s o r d e r p r e - e x i s t e d 
her work i n j u r i e s i n 1984. She m u s t , t h e r e f o r e , d e m o n s t r a t e t h a t t h e 
s e q u e l a e o f h e r 1984 work i n j u r i e s c o n t r i b u t e d t o a w o r s e n i n g o f her 
e m o t i o n a l d i s o r d e r . J e l d - W e n , I n c . v. Page, 73 Or App 136, 139 ( 1 9 8 5 ) . 
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H e r e , c l a i m a n t c r e d i b l y t e s t i f i e d t h a t she d i d n o t have a 
r e g u l a r p r o b l e m w i t h s l e e p i n g u n t i l September 1984, t h e r e c o r d 
c o n t a i n s no f u r t h e r r e p o r t o f s l e e p i n g p r o b l e m s b e t w e e n e a r l y 1984 and 
O c t o b e r o f t h a t y e a r , and her t r e a t i n g p h y s i c i a n s d i d n o t f e e l t h a t 
h e r s l e e p i n g p r o b l e m w a r r a n t e d t r e a t m e n t u n t i l O c t o b e r 1984. 
S i m i l a r l y , t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s b o u t o f d e p r e s s i o n i n 
1983 was o f s h o r t d u r a t i o n , and t h e r e i s no d o c u m e n t a t i o n o f any 
f u r t h e r s i g n i f i c a n t mood d i s o r d e r p r i o r t o her r e p o r t o f d e p r e s s i v e 
symptoms i n O c t o b e r 1984. I n l i g h t o f t h e s e f a c t o r s , we a r e p e r s u a d e d 
t h a t c l a i m a n t ' s e x p e r i e n c e d a w o r s e n i n g o f her u n d e r l y i n g s l e e p and 
mood d i s o r d e r . 

We f u r t h e r c o n c l u d e t h a t c l a i m a n t ' s work i n j u r i e s m a t e r i a l l y 
c o n t r i b u t e d t o t h a t w o r s e n i n g . I n r e a c h i n g t h i s d e c i s i o n , we r e l y on 
t h e o p i n i o n o f D r . . H e n d e r s o n , c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , and 
Dr., R a n d l e , t h e t r e a t i n g n e u r o l o g i s t . They o p i n e d t h a t t h e s e q u e l a e 
o f c l a i m a n t ' s work i n j u r i e s m a t e r i a l l y c o n t r i b u t e d t o her c u r r e n t mood 
and s l e e p d i s o r d e r . B o t h d o c t o r s a l s o b e l i e v e d t h a t c l a i m a n t ' s 
d i s o r d e r was i n t e r f e r i n g w i t h her r e c o v e r y f r o m her i n j u r i e s and 
r e q u i r e d t r e a t m e n t . M o r e o v e r , as r e c e n t l y as December 1985, b o t h 
d o c t o r s o p i n e d t h a t c l a i m a n t ' s d i s o r d e r had n o t t o t a l l y r e s o l v e d and 
r e q u i r e d f u r t h e r c u r a t i v e t r e a t m e n t . 

We d e f e r t o t h e o p i n i o n o f D r s . R a n d l e and Henderson f o r 
many o f t h e same r e a s o n s we r e l i e d on t h e i r o p i n i o n r e g a r d i n g t h e 
e m o t i o n a l a s p e c t s o f c l a i m a n t ' s f i b r o s i t i s c o n d i t i o n . As t r e a t i n g 
p h y s i c i a n s , b o t h d o c t o r s have had s i g n i f i c a n t o p p o r t u n i t y t o o b s e r v e 
c l a i m a n t . I n a d d i t i o n , b o t h d o c t o r s c o n f i r m e d t h e i r o p i n i o n a f t e r 
g i v i n g f u l l c o n s i d e r a t i o n t o c l a i m a n t ' s p r e e x i s t i n g p e r s o n a l i t y 
d i s o r d e r and o f f - w o r k e m o t i o n a l s t r e s s o r s . 

F u r t h e r m o r e , t h e c o n t r a r y o p i n i o n s r e n d e r e d by i n d e p e n d e n t 
p s y c h i a t r i c e x a m i n e r s P a r a v e s h and V o i s s a r e l e s s p e r s u a s i v e . These 
d o c t o r s o p i n e d t h a t c l a i m a n t ' s e m o t i o n a l d i s o r d e r s a r e t o t a l l y 
a t t r i b u t a b l e t o p r e e x i s t i n g p e r s o n a l i t y p r o b l e m s and non-work 
s t r e s s o r s . We d i s c o u n t t h e i r o p i n i o n s b o t h b ecause t h e y have had l e s s 
o p p o r t u n i t y t o o b s e r v e c l a i m a n t and because t h e i r o p i n i o n s a r e n o t as 
w e l l - r e a s o n e d . I n p a r t i c u l a r , b o t h d o c t o r s a t t a c h g r e a t s i g n i f i c a n c e 
t o c l a i m a n t ' s p r e v i o u s b o u t o f d e p r e s s i o n and her r e c e n t e m o t i o n a l 
d i s t r e s s o v e r t h e t e r m i n a t i o n o f a p e r s o n a l r e l a t i o n s h i p . However, as 
n o t e d a b o v e , c l a i m a n t has n o t r e c e i v e d t r e a t m e n t o r been d i a g n o s e d 
w i t h a d e p r e s s i v e d i s o r d e r s i n c e 1983. M o r e o v e r , c l a i m a n t c r e d i b l y 
t e s t i f i e d t h a t she had come t o t e r m s w i t h t h e end o f t h a t p e r s o n a l 
r e l a t i o n s h i p f u l l y f i v e months b e f o r e she began r e p o r t i n g symptoms o f 
d e p r e s s i o n i n t h e f a l l o f 1984. 

We, t h e r e f o r e , d e f e r t o t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n s , and we a n a l y z e t h e R e f e r e e ' s o r d e r f o r c o n s i s t e n c y w i t h 
t h a t o p i n i o n . The R e f e r e e c o n c l u d e d t h a t c l a i m a n t e x p e r i e n c e d a 
co m p e n s a b l e d e p r e s s i v e d i s o r d e r f o l l o w i n g h e r s y m p t o m a t i c e x a c e r b a t i o n 
i n A u g u s t 1 9 8 4 , and she d i r e c t e d t h e e m p l o y e r t o pay f o r 
Dr. H e n d e r s o n ' s t r e a t m e n t . N e v e r t h e l e s s , she u p h e l d t h e e m p l o y e r ' s 
d e n i a l because she was p e r s u a d e d t h a t c l a i m a n t ' s e m o t i o n a l p r o b l e m s 
had r e s o l v e d w i t h o u t p e r m a n e n t i m p a i r m e n t a t t h e t i m e o f t h e 
e m p l o y e r ' s J u l y 1985 d e n i a l . 

The o p i n i o n o f t h e t r e a t i n g p h y s i c i a n s s u p p o r t s t h e 
R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t e x p e r i e n c e d a c o m p e n s a b l e 
d e p r e s s i v e d i s o r d e r f o l l o w i n g her s y m p t o m a t i c e x a c e r b a t i o n i n A u g u s t 
1984. However, t h e i r r e p o r t s do n o t s u p p o r t her f i n d i n g t h a t 
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c l a i m a n t ' s e m o t i o n a l p r o b l e m s had r e s o l v e d a t t h e t i m e o f • t h e J u l y 
1985 d e n i a l . To t h e c o n t r a r y , b o t h d o c t o r s c o n t i n u e d t o recommend 
c u r a t i v e t r e a t m e n t as r e c e n t l y as December 1985. I n a d d i t i o n , t h e , 
q u e s t i o n o f w h e t h e r c l a i m a n t s u s t a i n e d p e r m a n e n t i m p a i r m e n t i s . 
i r r e l e v a n t t o t h e i s s u e o f c o m p e n s a b i l i t y . F u r t h e r m o r e , o r d e r i n g t h e 
e m p l o y e r t o pay f o r Dr. Henderson's t r e a t m e n t i s l o g i c a l l y 
i n c o n s i s t e n t w i t h h er d e c i s i o n t o u p h o l d t h e e m p l o y e r ' s d e n i a l o f a l l 
p s y c h i a t r i c c o n d i t i o n s f o r w h i c h c l a i m a n t had been t r e a t e d . 

A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e on t h i s i s s u e and s e t 
a s i d e t h e e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s s l e e p and mood d i s o r d e r . 

P r e m a t u r e C l o s u r e 

We a d o p t t h e R e f e r e e ' s . o p i n i o n on t h i s i s s u e w i t h t h e 
f o l l o w i n g comment. On r e v i e w , t h e e m p l o y e r a r g u e s t h a t t h e v a l i d i t y 
o f a D e t e r m i n a t i o n O r d e r must be j u d g e d by t h e e v i d e n c e " a v a i l a b l e a t 
t h e t i m e o f c l o s u r e . S i n c e Dr. B a m f o r t h s ' s l e t t e r and Dr. Gosch's 
Form 827 were n o t r e c e i v e d u n t i l a f t e r t h e September 1985 
D e t e r m i n a t i o n O r d e r i s s u e d ,  i t a r g u e s t h a t t h e i r r e p o r t s a r e 
i r r e l e v a n t i n d e t e r m i n i n g w h e t h e r c l a i m a n t ' s c l a i m was p r e m a t u r e l y 
c l o s e d . We d i s a g r e e . The R e f e r e e a p p r o p r i a t e l y c o n s i d e r e d any 
e v i d e n c e a v a i l a b l e a t t h e t i m e o f h e a r i n g . See S c h e u n i n g v. J . R. 
S i m p l o t & Company, 84 Or App 622 ( 1 9 8 7 ) . 

A g g r a v a t i o n , E x t e n t o f Permanent D i s a b i l i t y , P e n a l t i e s and A t t o r n e y 
Fees 

As we have a f f i r m e d t h e R e f e r e e ' s r u l i n g t h a t c l a i m a n t ' s 
i n j u r y c l a i m was p r e m a t u r e l y c l o s e d ,  i t i s n o t n e c e s s a r y t o a d d r e s s , 
t h e r e m a i n i n g i s s u e s r a i s e d by c l a i m a n t . 

A t t o r n e y Fees on Boar d Review 

F i n a l l y , , c l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Boar d 
r e v i e w r e g a r d i n g c o m p e n s a b i l i t y o f c l a i m a n t ' s s l e e p and 
mood d i s o r d e r . Such a f e e i s d e f i n e d as an " a s s e s s e d f e e . " 
See OAR 438-15-005 ( 2 ) . However, we.cannot a u t h o r i z e an a s s e s s e d f e e 
u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o 
date,- an a s s e s s e d f e e f o r s e r v i c e s on Boar d r e v i e w s h a l l n o t be 
a u t h o r i z e d . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER . 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 16, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t u p h e l d t h e 
s e l f - i n s u r e d . e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s s l e e p and mood d i s o r d e r s 
i s r e v e r s e d . The d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o 
t h e e m p l o y e r f o r p r o c e s s i n g a c c o r d i n g t o . l a w . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an 
a s s e s s e d f e e o f $1,250 f o r s e r v i c e s a t h e a r i n g r e g a r d i n g t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s s l e e p and mood d i s o r d e r s . The B o a r d 
a p p r o v e s a s u p p l e m e n t a l c l i e n t - p a i d f e e , n o t t o e x c e e d $177.50. 
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DONALD J. BIDNEY, Claimant WCB 87-04132 
Bloom, et a l . , Claimant's Attorneys December 9, 1988 
Judy L. Johnson (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H i g a s h i ' s o r d e r t h a t 
d e n i e d h i s r e q u e s t f o r " s e p a r a t e a d j u d i c a t i o n " o f a F e b r u a r y 25, 1976 
upper back i n j u r y c l a i m on t h e b a s i s t h a t t h e i s s u e s had been 
p r e v i o u s l y a d j u d i c a t e d p u r s u a n t t o an O c t o b e r 6, 1975 l o w back i n j u r y 
c l a i m , o r , a s s u m i n g t h a t t h e i s s u e s had n o t been p r e v i o u s l y 
a d j u d i c a t e d , were b a r r e d f r o m c u r r e n t l i t i g a t i o n by a p p l i c a t i o n o f t h e 
d o c t r i n e o f r e s j u d i c a t a . The SAIF C o r p o r a t i o n f i l e d no b r i e f on 
r e v i e w . 

ISSUES 

1. Whether c l a i m a n t ' s r e q u e s t e d r e l i e f i s b a r r e d by 
a p p l i c a t i o n o f t h e d o c t r i n e o f r e s j u d i c a t a . 

2. I f n o t , w h e t h e r SAIF i m p r o p e r l y t r e a t e d c l a i m a n t ' s 
F e b r u a r y 25, 1976 upper back i n j u r y c l a i m as an e x a c e r b a t i o n o f h i s 
p r i o r c l a i m f o r an O c t o b e r 6, 1975 l o w back i n j u r y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 54 y e a r s o l d a t t h e t i m e o f h e a r i n g , c o m p e n s a b l y 
i n j u r e d h i s l o w back on O c t o b e r 6, 1975 w h i l e e m p l o y e d as a l u m b e r 
g r a d e r . He c o n t i n u e d w o r k i n g f o r s e v e r a l months f o l l o w i n g t h e i n j u r y 
w i t h o u t s e e k i n g m e d i c a l t r e a t m e n t . However, on J a n u a r y 19, 1976, he 
commenced t r e a t m e n t w i t h Dr. B u t t , c h i r o p r a c t o r and n a t u r o p a t h , due t o 
p r o g r e s s i v e r i g h t l e g , g r o i n and l o w back p a i n . Dr. B u t t d i a g n o s e d 
l u m b o s a c r a l s p r a i n w i t h s u s p e c t e d i n t e r v e r t e b r a l d i s c d e r a n g e m e n t and 
c o n c u r r e n t s p o n d y l o l i s t h e s i s o f L-5 on S - l . 

C l a i m a n t s u b s e q u e n t l y f i l e d a c l a i m f o r an i n j u r y t o h i s 
"back" w h i c h was a c c e p t e d by SAIF as a d i s a b l i n g i n j u r y ( " f i r s t 
c l a i m " ) . The c l a i m was a s s i g n e d c l a i m number D-135901. 

Dr. B u t t t o o k c l a i m a n t o f f w o r k . On F e b r u a r y 4, 1976, SAIF 
p a i d c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d 
J a n u a r y 20, 1976 t h r o u g h J a n u a r y 26, 1976. Upon r e t u r n i n g t o work i n 
l a t e J a n u a r y 1976, c l a i m a n t a l t e r e d t h e manner i n w h i c h he p e r f o r m e d 
h i s j o b d u t i e s . S p e c i f i c a l l y , he r e l i e d upon h i s u p p e r "body t o a 
g r e a t e r e x t e n t t h a n he had p r i o r t o t h e i n j u r y . 

On F e b r u a r y 25, 1976, c l a i m a n t l e f t work due t o r i g h t u p p e r 
back c o m p l a i n t s . He was e x a mined by h i s f a m i l y p h y s i c i a n , 
Dr. W i l l e f o r d , t h e f o l l o w i n g day. Dr. W i l l e f o r d n o t e d c l a i m a n t ' s 
r i g h t u p p e r back c o m p l a i n t s and d i a g n o s e d m y o s i t i s . 

A p p r o x i m a t e l y one week l a t e r , on March 4, 1976, c l a i m a n t was 
e x a m i n e d by Dr. Gambee, o r t h o p e d i c s u r g e o n . C l a i m a n t r e p o r t e d t o 
Dr. Gambee t h a t h i s back symptoms were l o c a t e d i n h i s l o w b a c k . 
Upper back c o m p l a i n t s a r e n o t m e n t i o n e d i n t h e r e p o r t . Nor a r e u p p e r 
back or neck c o m p l a i n t s m e n t i o n e d i n any o f t h e m e d i c a l r e p o r t s f o r 
t h e e n s u i n g f i v e y e a r s . 

On March 5, 1976, c l a i m a n t s u b m i t t e d a s e c o n d i n j u r y c l a i m 
t o SAIF. T h i s c l a i m was numbered D-144080 ("second c l a i m " ) . The 
c l a i m f o r m i n d i c a t e d a F e b r u a r y 25, 1976 i n j u r y d a t e and a g a i n s t a t e d 
t h a t c l a i m a n t ' s "back" was t h e body p a r t a f f e c t e d . The c l a i m f o r m 
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f u r t h e r n o t e d t h a t " [ c l a i m a n t ] was g r a d i n g l u m b e r and f e l t p r e s s u r e on 
h i s r i g h t u pper b a c k . " 

By l e t t e r d a t e d March 8, 1976, Dr. B u t t i n f o r m e d SAIF t h a t 
he had e x a m i n e d c l a i m a n t on March 5, 1976. He r e p o r t e d t h a t c l a i m a n t 
had a f l a r e - u p o f h i s l o w back' c o n d i t i o n w h i c h .was "an e x a c e r b a t i o n o f 
h i s o r i g i n a l i n j u r y s i t e . " 

On March 10, 1976, a f t e r r e c e i v i n g Dr. B u t t ' s r e p o r t , SAIF. 
" k i l l e d and c o m b i n e d " t h e second c l a i m i n t o t h e f i r s t c l a i m . 
T h e r e a f t e r , a l  l b e n e f i t s , i n c l u d i n g t i m e l o s s o c c a s i o n e d by t h e 
F e b r u a r y 25, 1976 i n c i d e n t , were p r o v i d e d t o c l a i m a n t under t h e f i r s t 
c l a i m . SAIF n o t i f i e d t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t o f t h i s 
f a c t , b u t c l a i m a n t was n o t o f f i c i a l l y n o t i f i e d . 

I n September 1977, t h e e m p l o y e r r e q u e s t e d r e i m b u r s e m e n t f r o m 
t h e Second I n j u r y R e s e r v e f o r a l  l h o s p i t a l i z a t i o n and t i m e l o s s s i n c e 
F e b r u a r y 25, 1976. The r e c o r d does n o t r e f l e c t t h e d i s p o s i t i o n o f 
t h i s r e q u e s t . 

The f i r s t c l a i m (now combined w i t h t h e s e c o n d c l a i m ) was 
c l o s e d by an O c t o b e r 13, 1978 D e t e r m i n a t i o n O r d e r a w a r d i n g 20 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y " r e s u l t i n g f r o m i n j u r y t o 
[ c l a i m a n t ' s ] l o w b a c k . " The D e t e r m i n a t i o n O r d e r r e f e r r e d t o t h e 
O c t o b e r 6, 1975 i n j u r y d a t e . 

C l a i m a n t a p p e a l e d t h e D e t e r m i n a t i o n O r d e r . A h e a r i n g was 
h e l d on A p r i l 5, 1979. The R e f e r e e ' s o p i n i o n , i s s u e d A p r i l 13, 1979, 
n o t e d t h a t c l a i m a n t was a p p e a l i n g t h e D e t e r m i n a t i o n O r d e r w h e r e i n 
c l a i m a n t was awarded 20 p e r c e n t u n s c h e d u l e d d i s a b i l i t y r e s u l t i n g f r o m 
" i n j u r y t o h i s l o w back o c c a s i o n e d by i n j u r i e s o f Octobe-r 6, 1975 and 
F e b r u a r y 25, 1976." The o r d e r , w h i c h n o t e d o n l y l o w back c o m p l a i n t s , 
awarded c l a i m a n t an a d d i t i o n a l 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y f o r i m p a i r m e n t t o h i s b a c k . 

F o l l o w i n g a r e q u e s t f o r r e v i e w by SAIF, we r e v e r s e d t h e 
o r d e r o f t h e R e f e r e e , f i n d i n g t h e award e x c e s s i v e . We r e f e r r e d i n our 
o r d e r t o b o t h t h e O c t o b e r 6, 1975 i n j u r y and t h e F e b r u a r y 25, 1976 
i n j u r y . 

C l a i m a n t c o n t i n u e d t o s u f f e r low back and r i g h t l e g 
p r o b l e m s . H i s c l a i m was opened and c l o s e d by a second D e t e r m i n a t i o n 
O r d e r on A p r i l 16, 1 9 8 1 . A l a t e r c l a i m f o r a g g r a v a t i o n was d e n i e d on 
December 1 , 1 9 8 1 . C l a i m a n t a p p e a l e d t h e d e n i a l , and t h e m a t t e r was 
u l t i m a t e l y s e t t l e d by an i n c r e a s e d award o f 44.4 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y , f o r a t o t a l award t o t h a t d a t e o f 64.4 
p e r c e n t . 

R e f e r e n c e s i n t h e m e d i c a l r e c o r d s t o t h o r a c i c and c e r v i c a l 
p a i n began t o a p p e a r i n 1 9 8 1 . X - r a y s o f t h e t h o r a c i c s p i n e i n J u l y 
1981 r e v e a l e d m i n i m a l d e g e n e r a t i v e c h a n g e s . C l a i m a n t r e p o r t e d t o h i s 
t r e a t i n g p s y c h o l o g i s t i n O c t o b e r 1982 t h a t h i s u p p e r back p a i n was 
g r e a t e r t h a n h i s l o w back p a i n . 

C l a i m a n t began t r e a t i n g w i t h Dr. Nash, n e u r o s u r g e o n , i n J u l y 
1983. I n a d d i t i o n t o l u m b o s a c r a l f i n d i n g s , Dr. Nash d i a g n o s e d 
c e r v i c a l s p o n d y l o s i s w i t h c e r v i c a l n e u r o r a d i c u l o p a t h y . 

By l e t t e r d a t e d November 1 , 1983, SAIF d e n i e d r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s t h o r a c i c , c e r v i c a l , s c a p u l a r and neck symptoms and f o r 
any t r e a t m e n t d i r e c t e d t o t h o s e a r e a s . The l e t t e r went on t o s t a t e : 

-1996-



"Your c l a i m was e s t a b l i s h e d f o r a l o w back 
i n j u r y o n l y on O c t o b e r 6, 1975, and t h e r e 
i s no m e d i c a l e v i d e n c e i n y o u r f i l e t h a t 
e s t a b l i s h e s o r s u p p o r t s any r e l a t i o n s h i p o f 
y o u r mid and upper body symptoms t o y o u r 
l o w back i n j u r y . . . . " 

A h e a r i n g was h e l d i n J u l y 1985. The p r o p r i e t y o f t h e 
d e n i a l was one o f s e v e r a l i s s u e s a t h e a r i n g . A p r i o r R e f e r e e f o u n d 
t h a t SAIF had, i n 1976, e l e c t e d t o t r e a t t h e d i s a b i l i t y p e r i o d , 
f o l l o w i n g t h e F e b r u a r y 25, 1976 i n c i d e n t , as an a g g r a v a t i o n o f t h e 
O c t o b e r 6, 1975 i n j u r y . He f u r t h e r c o n c l u d e d , " A l l m e d i c a l b e n e f i t s 
and t i m e l o s s were p a i d . SAIF's c o n d u c t amounted t o an a c c e p t a n c e o f 
t h e c l a i m . " C i t i n g Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , t h e R e f e r e e 
f u r t h e r r e a s o n e d t h a t a f t e r a c c e p t i n g t h e c l a i m , SAIF c o u l d 
s u b s e q u e n t l y deny t h e c l a i m o n l y by p r o o f o f f r a u d , m i s r e p r e s e n t a t i o n 
o r o t h e r i l l e g a l a c t i v i t y , none o f w h i c h had been a l l e g e d o r p r o v e n . 
The R e f e r e e s e t a s i d e t h e d e n i a l and o r d e r e d t h a t t h e c l a i m be 
remanded t o SAIF " f o r a c c e p t a n c e and payment o f b e n e f i t s r e q u i r e d by 
l a w . " 

By l e t t e r t o c l a i m a n t ' s a t t o r n e y d a t e d A u g u s t 27, 1985, SAIF 
n o t e d t h a t t h e R e f e r e e had o r d e r e d  i t t o a c c e p t t h e c e r v i c a l 
c o n d i t i o n . SAIF c o n t e n d e d t h a t i n o r d e r t o r e o p e n " t h e c l a i m " 
c l a i m a n t w o u l d need t o p e t i t i o n t h e B o a r d f o r Own M o t i o n r e l i e f . See 
656.278. 

On September 19, 1985, Dr. Nash r e p o r t e d t o SAIF t h e 
s u r g e r i e s he f e l t were r e q u i r e d t o c o r r e c t c l a i m a n t ' s c e r v i c a l 
p r o b l e m s . 

By l e t t e r t o t h e B o a r d d a t e d O c t o b e r 9, 1985, c l a i m a n t ' s 
c o u n s e l n o t e d t h a t c l a i m a n t had u n d e r g o n e s u r g e r y by Dr. Nash on 
O c t o b e r 1 , 1985. C l a i m a n t ' s a t t o r n e y r e q u e s t e d t h a t t h e B o a r d 
e x e r c i s e i t s Own M o t i o n j u r i s d i c t i o n and r e o p e n t h e c l a i m . The l e t t e r 
r e f e r r e d t o t h e F e b r u a r y 25, 1976 "upper back" i n j u r y d a t e . 

The r e q u e s t was g r a n t e d on F e b r u a r y 14, 1986. C l a i m a n t was 
awa r d e d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d o f t i m e he 
was d i s a b l e d due t o t h e s u r g e r y . The c l a i m was c l o s e d by an A p r i l 23, 
1986 Own M o t i o n D e t e r m i n a t i o n g r a n t i n g c l a i m a n t a t o t a l award o f 85 
p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . The c a p t i o n o f t h e 
Own M o t i o n D e t e r m i n a t i o n r e f e r e n c e d o n l y t h e O c t o b e r 6, 1975 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

I n N o r t h Clackamas S c h o o l D i s t . v. W h i t e , 305 Or 48, 52 
( 1 9 8 8 ) , t h e Supreme C o u r t c o n s i d e r e d t h e a p p l i c a t i o n o f r e s j u d i c a t a 
p r i n c i p l e s t o w o r k e r s ' c o m p e n s a t i o n c a s e s . The C o u r t a d o p t e d t h e 
p h r a s e o l o g y f o u n d i n t h e R e s t a t e m e n t (Second) o f Judgments w h i c h 
r e f e r s t o t h e p r e c l u s i v e e f f e c t o f r e s j u d i c a t a p r i n c i p l e s on t h e 
c l a i m as " c l a i m p r e c l u s i o n " and t h e p r e c l u s i v e e f f e c t on an i s s u e as 
" i s s u e p r e c l u s i o n . " See R e s t a t e m e n t (Second) o f J u d g m e n t s , 
I n t r o d u c t i o n a t 1-5 ( 1 9 8 0 ) . H e r e , a l t h o u g h n o t e x p r e s s l y so s t a t i n g , 
t h e R e f e r e e a p p l i e d b o t h c l a i m p r e c l u s i o n and i s s u e p r e c l u s i o n 
p r i n c i p l e s t o bar a d j u d i c a t i o n o f t h e i s s u e s r a i s e d by c l a i m a n t . We 
a f f i r m t h e R e f e r e e i n s o f a r as he f o u n d t h a t c l a i m a n t ' s c l a i m i s b a r r e d 
by t h e p r i n c i p l e o f c l a i m p r e c l u s i o n . 

The r u l e o f c l a i m p r e c l u s i o n o p e r a t e s t o b a r s u b s e q u e n t 
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l i t i g a t i o n c o n c e r n i n g c l a i m s w h i c h c o u l d have b e e n , b u t were n o t , 
l i t i g a t e d i n a p r i o r p r o c e e d i n g . C a r r v. A l l i e d P l a t i n g Co., 81 Or 
App 306, 309 ( 1 9 8 6 ) . The r u l e a p p l i e s " t o e v e r y c l a i m , w h i c h c o u l d 
have been a l l e g e d under t h e same ' a g g r e g a t e o f o p e r a t i v e f a c t s w h i c h 
compose a s i n g l e o c c a s i o n f o r j u d i c i a l r e l i e f . ' [ c i t a t i o n s 
o m i t t e d ] . " M i l l i o n v. SAIF, 45 Or App 1097, 1102 ( 1 9 8 0 ) . . 

C l a i m a n t ' s h e a r i n g r e q u e s t l i s t s t e n i s s u e s . The R e f e r e e , 
s u m m a r i z i n g t h o s e i s s u e s , c h a r a c t e r i z e d c l a i m a n t ' s p o s i t i o n as a 
c h a l l e n g e t o SAIF's a c t i o n i n c o m b i n i n g t h e two i n j u r y c l a i m s and as a 
r e q u e s t f o r r e m e d i e s f o r SAIF's f a i l u r e t o p r o c e s s t h e second c l a i m 
s e p a r a t e l y t o c l o s u r e . We c o n c u r w i t h t h i s c h a r a c t e r i z a t i o n . 

C l a i m a n t a r g u e s t h a t he c o u l d n o t have r a i s e d t h i s i s s u e any 
s o o n e r t h a n he d i d . I n t h i s r e g a r d , he a s s e r t s t h a t he d i d n o t have 
an o p p o r t u n i t y t o d e a l w i t h h i s upper back c l a i m u n t i l he had n o t i c e 
o f i t s a c t u a l s t a t u s w h i c h , he a s s e r t s , was n o t r e v e a l e d t o him u n t i l 
a f t e r t h e A u g u s t 8, 1985 R e f e r e e ' s o r d e r w h i c h d i r e c t e d SAIF t o a c c e p t 
t h e s e c o n d c l a i m . We f i n d , h o w ever, t h a t c l a i m a n t had n o t i c e o f t h e 
s t a t u s o f h i s second c l a i m ' n o t l a t e r t h a n A p r i l 13, 1979. T h i s i s t h e 
d a t e on w h i c h a R e f e r e e ' s o r d e r i s s u e d a w a r d i n g h i m an a d d i t i o n a l 20 
p e r c e n t p e r m a n e n t d i s a b i l i t y r e s u l t i n g f r o m b o t h t h e O c t o b e r 6, 1975 
i n j u r y and t h e F e b r u a r y 25, 1976 i n j u r y . 

C l a i m a n t n o t e s t h a t t h e A p r i l 13, 1979 R e f e r e e ' s o r d e r 
r e f e r s o n l y t o c l a i m a n t ' s l o w back c o n d i t i o n .  I t i s a p p a r e n t , 
h o w e v e r , t h a t , c l a i m a n t s u b m i t t e d no e v i d e n c e a t t h a t h e a r i n g o f any 
c o m p l a i n t s o t h e r t h a n l o w back c o m p l a i n t s . The m e d i c a l r e c o r d s do n o t 
m e n t i o n upper back c o m p l a i n t s u n t i l two y e a r s a f t e r t h e h e a r i n g . 
F u r t h e r , c l a i m a n t ' s t e s t i m o n y , as r e c i t e d i n t h e o r d e r , d i s c u s s e s o n l y 
l o w back c o m p l a i n t s . I n sum, t h e o r d e r does n o t r e f e r t o c l a i m a n t ' s 
u pper back because c l a i m a n t p r e s e n t e d no e v i d e n c e o f upp e r back 
c o m p l a i n t s . 

As p r e v i o u s l y m e n t i o n e d , SAIF r e q u e s t e d B o a r d r e v i e w o f t h e 
R e f e r e e ' s A p r i l 13, 1979 o r d e r . On r e v i e w , we t o o • r e f e r e n c e d b o t h t h e 
O c t o b e r 1975 and t h e F e b r u a r y 1976 i n j u r i e s . C l a i m a n t d i d n o t a p p e a l 
e i t h e r t h e A p r i l 13, 1979 R e f e r e e ' s o r d e r or o u r s u b s e q u e n t o r d e r on 
r e v i e w . We c o n c l u d e t h a t c l a i m a n t t h e n had n o t i c e t h a t h i s two c l a i m s 
had been c o m b i n e d f o r p u r p o s e s o f p r o c e s s i n g . C l a i m a n t ' s a s s e r t i o n 
r e g a r d i n g t h e a l l e g e d i m p r o p r i e t y o f SAIF's c o n d u c t was r a i s a b l e a t 
t h a t t i m e . C l a i m a n t d i d n o t r a i s e t h e i s s u e . He i s , t h e r e f o r e , 
p r e c l u d e d f r o m d o i n g so now. 

E v e n t s s u b s e q u e n t t o t h e o n s e t o f documented u p p e r back and 
neck c o m p l a i n t s i n 1981 a l s o s u p p o r t t h e R e f e r e e ' s c o n c l u s i o n t h a t 
c l a i m a n t i s p r e c l u d e d f r o m p u r s u i n g h i s c l a i m s . 

SAIF i s s u e d i t s d e n i a l o f c l a i m a n t ' s p r o g r e s s i v e u p p e r back 
c o m p l a i n t s i n 1983. The d e n i a l went t o h e a r i n g i n J u l y 1985. 
C l a i m a n t d i d n o t r a i s e t h e p r o p r i e t y o f SAIF's c o n d u c t as an i s s u e a t 
t h a t h e a r i n g . M o r e o v e r , t h e R e f e r e e ' s s u b s e q u e n t o r d e r e s t a b l i s h e s 
p o s i t i v e l y t h a t c l a i m a n t was on n o t i c e t h a t SAIF had c o m b i n e d h i s 
c l a i m s f o r p u r p o s e s o f p r o c e s s i n g . We c o n c l u d e t h a t t h e 1985 h e a r i n g 
i n v o l v e d t h e same " a g g r e g a t e o f o p e r a t i v e f a c t s " and t h a t c l a i m a n t ' s 
f a i l u r e t o r a i s e h i s p r e s e n t c l a i m a t t h a t t i m e b a r s h i m f r o m d o i n g so 
now. 

I n c o n c l u s i o n , we f i n d t h a t t h e d o c t r i n e o f c l a i m p r e c l u s i o n 
i s a p p l i c a b l e . C l a i m a n t ' s f a i l u r e t o r a i s e t h e i s s u e o f t h e p r o p r i e t y 
o f SAIF's c o n d u c t a t e i t h e r t h e 1979 h e a r i n g o r t h e 1985 h e a r i n g 
o p e r a t e s t o p r e c l u d e him f r o m r a i s i n g t h e i s s u e now. We c o n c l u d e t h a t 
c l a i m a n t i s n o t e n t i t l e d t o t h e r e l i e f he s e e k s . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 12, 1987 i s a f f i r m e d . 

DONALD J. BIDNEY, Claimant Own Motion 87-0721M 
Bloom, e t a l . , Claimant's Attorneys December 9, 1988 
Judy L. Johnson (SAIF), Defense Attorney Own Motion Order on Reconsideration 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r J a n u a r y 2 1 , 
1988 Own. M o t i o n O r d e r w h i c h c o n c l u d e d t h a t we l a c k e d a u t h o r i t y t o 
g r a n t c l a i m a n t ' s r e q u e s t f o r p e r m a n e n t t o t a l d i s a b i l i t y . We r e a s o n e d 
t h a t b e cause c l a i m a n t ' s i n j u r y c l a i m was c u r r e n t l y c l o s e d , h i s r e q u e s t 
f o r Own M o t i o n r e l i e f must be c o n s i d e r e d u n d e r t h e p r e s e n t v e r s i o n o f 
ORS 656 . 2 7 8 ( 1 ) ( a ) , w h i c h became e f f e c t i v e J a n u a r y 1 , 1988. Inasmuch 
as we l a c k a u t h o r i t y t o award p e r m a n e n t p a r t i a l o r p e r m a n e n t t o t a l 
d i s a b i l i t y u nder t h e a f o r e m e n t i o n e d s t a t u t e , we d e n i e d c l a i m a n t ' s 
r e q u e s t . 

C l a i m a n t c o n t e n d s t h a t t h e B o a r d f a i l e d t o c o n s i d e r t h e law 
i n e f f e c t a t t h e t i m e o f h i s 1975 and 1976 i n j u r i e s . I n s u p p o r t o f 
h i s c o n t e n t i o n , c l a i m a n t c i t e s ORS 6 5 6 . 2 0 2 ( 2 ) , w h i c h p r o v i d e s t h a t : 

" E x c e p t as o t h e r w i s e p r o v i d e d by l a w , 
payment o f b e n e f i t s f o r i n j u r i e s o r d e a t h s 
under ORS 656.001 t o 656.794 s h a l l be 
c o n t i n u e d as a u t h o r i z e d , and i n t h e amounts 
p r o v i d e d f o r , by t h e l a w i n f o r c e a t t h e 
t i m e t h e i n j u r y g i v i n g r i s e t o t h e r i g h t t o 
c o m p e n s a t i o n o c c u r r e d . " 

F u r t h e r m o r e , c l a i m a n t s u b m i t s t h a t House B i l l 2900 ( w h i c h 
became Oregon Laws 1987, C h a p t e r 884) d i d n o t amend, m o d i f y o r 
o t h e r w i s e a l t e r t h e a f o r e m e n t i o n e d s t a t u t e . C o n s e q u e n t l y , c l a i m a n t 
a s s e r t s t h a t t h e B o a r d ' s Own M o t i o n a u t h o r i t y i n t h i s . 
c l a i m i s n o t l i m i t e d by S e c t i o n 37 o f C h a p t e r 884. (Which amended ORS 
6 5 6 . 2 7 8 ( 1 ) by l i m i t i n g d i s a b i l i t y awards t o t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r 
u n d e r g o e s o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s c o n d i t i o n becomes 
m e d i c a l l y s t a t i o n a r y as d e t e r m i n e d by t h e B o a r d ) . 

C o n t e n d i n g t h a t t h e B o a r d had a u t h o r i t y t o award a d d i t i o n a l 
p e r m a n e n t p a r t i a l o r p e r m a n e n t t o t a l d i s a b i l i t y a t t h e t i m e o f h i s 
1975 and 1976 i n j u r i e s and a t t h e t i m e o f h i s 1987 r e q u e s t f o r Own 
M o t i o n r e l i e f , c l a i m a n t a r g u e s t h a t t h e B o a r d i s empowered t o g r a n t 
h i s r e q u e s t . We d i s a g r e e . 

S e c t i o n 37 o f C h a p t e r 884, w h i c h amended ORS 6 5 6 . 2 7 8 ( 1 ) as 
p r e v i o u s l y d e s c r i b e d , became o p e r a t i v e J a n u a r y 1 , 1988. See S e c t i o n 
63. M o r e o v e r , t h e s e amendments became o p e r a t i v e on J a n u a r y 1 , 1988, 
" [ n ] o t w i t h s t a n d i n g ORS 656.202." See Oregon Laws 1987, C h a p t e r 884, 
S e c t i o n 62. (Emphasis a d d e d ) . 

I n a d d i t i o n t o t h e amendments t o ORS 6 5 6 . 2 7 8 ( 1 ) , C h a p t e r 884 
a l s o c r e a t e d ORS 656.625, t h e "Reopened C l a i m s R e s e r v e . " See Oregon 
Laws 1987, C h a p t e r 884, S e c t i o n 39. ORS 6 5 6 . 6 2 5 ( 1 ) p r o v i d e s t h a t t h e 
D i r e c t o r " s h a l l e s t a b l i s h a Reopened C l a i m s R e s e r v e w i t h i n t h e 
I n s u r a n c e and F i n a n c e Fund f o r t h e p u r p o s e o f r e i m b u r s i n g t h e 
a d d i t i o n a l amounts o f c o m p e n s a t i o n p a y a b l e t o i n j u r e d w o r k e r s t h a t 
r e s u l t s f r o m any award made by t h e b o a r d p u r s u a n t t o ORS 656.278 a f t e r 
J a n u a r y 1 , 1988." ORS 6 5 6 . 6 2 5 ( 2 ) f u r t h e r s t a t e s t h a t 
" [ n ] o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f l a w , any r e i m b u r s e m e n t f r o m 
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t h e Reopened C l a i m s R e s e r v e s h a l l be i n such amounts as t h e b o a r d 
p r e s c r i b e s and o n l y t o t h e e x t e n t t h a t f u n d s a r e a v a i l a b l e i n t h e 
r e s e r v e . " As w i t h t h e o t h e r s e c t i o n s o f C h a p t e r 884, S e c t i o n 39 
became o p e r a t i v e J a n u a r y 1 , 1988. See C h a p t e r 884, S e c t i o n 63. 

The l a n g u a g e o f t h e a f o r e m e n t i o n e d s t a t u t e s u n a m b i g u o u s l y 
e x p r e s s e s t h e i n t e n t o f t h e l e g i s l a t u r e t h a t t h e B o a r d ' s a u t h o r i t y t o 
award c o m p e n s a t i o n f o r p o s t 1966 i n j u r i e s a f t e r J a n u a r y 1 , 1988 i s 
l i m i t e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . Thus,  i t i s n o t n e c e s s a r y 
t o r e s o r t t o s t a t u t o r y c o n s t r u c t i o n p r i n c i p l e s o r t o l e g i s l a t i v e 
h i s t o r y t o d e t e r m i n e t h e i n t e n t o f t h e l e g i s l a t u r e . W h i p p l e v. 
Howser, 291 Or 475 ( 1 9 8 1 ) . Even a s s u m i n g t h a t a m b i g u i t i e s e x i s t , t h e 
l e g i s l a t i v e h i s t o r y s u p p o r t s t h e c o n c l u s i o n t h a t t h e l e g i s l a t u r e 
i n t e n d e d t o l i m i t a l l awards f o r c l a i m s f i l e d on p o s t 1966 i n j u r i e s i n 
w h i c h t h e w o r k e r ' s a g g r a v a t i o n r i g h t s had e x p i r e d t o t e m p o r a r y 
d i s a b i l i t y o n l y and t o c r e a t e a r e s e r v e f o r t h e payment o f su c h 
b e n e f i t s . See M i n u t e s , S e n a t e C o m m i t t e e on L a b o r , Pages 30-35, ( J u n e 
10, 1 9 8 7 ) . 

C l a i m a n t a l s o a r g u e s t h a t , p u r s u a n t t o h i s December 9, 1987 
Own M o t i o n r e q u e s t , he " i n v o k e d " o u r j u r i s d i c t i o n p r i o r t o t h e 
e f f e c t i v e d a t e o f S e c t i o n 37 o f C h a p t e r 884. We n o t e i n t h i s r e g a r d 
t h a t t h e B o a r d , " i n t h e e x e r c i s e o f i t s c o n t i n u i n g j u r i s d i c t i o n ... 
a l o n e can o r i g i n a t e p r o c e e d i n g s . t o m o d i f y f o r m e r o r d e r s . " V e r b a n v. 
I n d . Acc. Com., 168 Or 394 ,. 404 (1942 ) . We c o n c l u d e t h a t c l a i m a n t has 
no r i g h t t o " i n v o k e " o u r Own M o t i o n j u r i s d i c t i o n . 

F i n a l l y , c l a i m a n t o b j e c t s t o t h e i s s u a n c e ' o f o u r o r d e r w i t h 
n o t i c e o f a p p e a l r i g h t s p u r s u a n t t o O R S 6 5 6 . 2 7 8 ( 3 ) . A t a minimum, 
c l a i m a n t s u g g e s t s t h a t o u r o r d e r be m o d i f i e d t o a l l o w him t h e r i g h t t o 
p e t i t i o n f o r j u d i c i a l r e v i e w . We a r e w i t h o u t a u t h o r i t y t o g r a n t 
c l a i m a n t ' s r e q u e s t . 

I n a s m u c h as c l a i m a n t has r e q u e s t e d r e l i e f u n d e r o u r Own 
M o t i o n a u t h o r i t y , we a r e o b l i g e d t o i s s u e an o r d e r p u r s u a n t t o t h a t 
a u t h o r i t y . T h e r e f o r e , i n a c c o r d a n c e w i t h ORS 6 5 6 . 2 7 8 ( 3 ) , we a r e 
r e q u i r e d t o a d v i s e t h e p a r t i e s o f t h e i r r e s p e c t i v e r i g h t s o f a p p e a l 
f r o m o u r Own M o t i o n o r d e r . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On 
r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h 
o u r J a n u a r y 2 1 , 1988 o r d e r , e f f e c t i v e t h i s d a t e . 

' I T IS SO ORDERED. 

DONALD D. DAVIS, Claimant WCB 86-12438, 86-07689 & 86-09720 
Pozzi, et a l . , Claimant's Attorneys December 9, 1988 
Raymond Smitke (SAIF), Defense Attorney Order on Review 
Kevin Mannix, Defense Attorney 
Davis, e t a l . , Defense Attorneys 

R e v i ewed by Bo a r d Members C r i d e r and F e r r i s . 

Aetna. C a s u a l t y Company r e q u e s t s • r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e N e a l ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s e l b o w c o n d i t i o n s ; and ( 2 ) d i r e c t e d 
i  t t o pay c l a i m a n t ' s a t t o r n e y a n ; a s s o c i a t e d . a t t o r n e y f e e o f 
$1,900. C l a i m a n t f i l e d a n o n s p e c i f i c c r o s s - r e q u e s t f o r B o a r d 
r e v i e w , b u t i n h i s b r i e f a r g u e s t h a t t h e R e f e r e e ' s o r d e r s h o u l d be 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y a l s o has s u b m i t t e d a s t a t e m e n t o f 
s e r v i c e s p e r f o r m e d on Board r e v i e w and r e q u e s t s a c a r r i e r - p a i d f e e 
f o r t h o s e s e r v i c e s . 
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ISSUES 

1. R e s p o n s i b i l i t y f o r c l a i m a n t ' s e l b o w c o n d i t i o n s . 

2. The e n t i t l e m e n t o f c l a i m a n t ' s a t t o r n e y t o a 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s a t t h e h e a r i n g . 

3. The e n t i t l e m e n t o f c l a i m a n t ' s a t t o r n e y t o a 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s on B o a r d r e v i e w . 

FINDINGS OF FACT 

R e s p o n s i b i l i t y 

The Board a d o p t s t h e second page and t h e f i r s t two 
p a r a g r a p h s o f t h e t h i r d page o f t h e R e f e r e e ' s O p i n i o n and O r d e r . 
I n a d d i t i o n , t h e Board makes t h e f o l l o w i n g f i n d i n g s . 

The e m p l o y e r was i n s u r e d by A e t n a C a s u a l t y Company f r o m 
t h e d a t e t h a t c l a i m a n t began h i s employment t h r o u g h March 3 1 , 
1984, by SAIF C o r p o r a t i o n f r o m A p r i l 1 , 1984 t h r o u g h March 30, 
1985 and by L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n from- March 3 1 , 
1985 t h r o u g h t h e d a t e o f t h e h e a r i n g . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e e p i s o d e s o f p a i n and 
s w e l l i n g i n h i s e l b o w s a f t e r t h e c l o s u r e o f h i s c l a i m i n December 
1982 and o c c a s i o n a l l y r e c e i v e d m e d i c a l t r e a t m e n t . H i s e l b o w 
c o n d i t i o n s i m p r o v e d a f t e r he was t r a n s f e r r e d f r o m h i s r e g u l a r work 
t o a j a n i t o r i a l p o s i t i o n i n e a r l y 1983 b u t d i d n o t f u l l y r e s o l v e . 

t o t h e r e s p o n s i b i l i t y d i s p u t e , c l a i m a n t r e t a i n e d an a t t o r n e y and 

w o r s e n 
C l a i m a n t ' s work a c t i v i t y

 h i s u n d e r l y i n g c o n d i t i o n s . 
 a f t e r March 3 1 , 1984 d i d n o t 

A t t o r n e y Fees 

A f t e r t h e e p i s o d e o f i n c r e a s e d symptoms w h i c h gave r i s e 

f i l e d a c l a i m a g a i n s t L i b e r t y N o r t h w e s t . L i b e r t y N o r t h w e s t i s s u e d 
a d e n i a l o f r e s p o n s i b i l i t y on May 14, 1986 and l a t e r r e q u e s t e d 
t h a t t h e C o m p l i a n c e D i v i s i o n i s s u e an o r d e r p u r s u a n t t o f o r m e r ORS 
656.307. I n J u l y 1986, t h e C o m p l i a n c e D i v i s i o n i n f o r m e d A e t n a o f 
c l a i m a n t ' s c l a i m and i n q u i r e d r e g a r d i n g i t s p o s i t i o n on t h e i s s u e 
o f c o m p e n s a b i l i t y . On J u l y 7, 1986, A e t n a d e n i e d r e s p o n s i b i l i t y 
f o r b o t h o f c l a i m a n t ' s e l b o w c o n d i t i o n s and a l s o d e n i e d t h e 
c o m p e n s a b i l i t y o f t h e l e f t e l b o w c o n d i t i o n . C l a i m a n t f i l e d a 
r e q u e s t f o r h e a r i n g on t h i s d e n i a l on J u l y 16, 1986. On J u l y 2 1 , 
1986, t h e C o m p l i a n c e D i v i s i o n i s s u e d an o r d e r d e n y i n g t h e 
d e s i g n a t i o n o f a p a y i n g a g e n t on t h e g r o u n d t h a t A e t n a had d e n i e d 
c o m p e n s a b i l i t y . SAIF d i d n o t l e a r n o f t h e c l a i m u n t i l September 
1986. I  t i s s u e d a d e n i a l o f r e s p o n s i b i l i t y on September 12, 1986 
and on t h e same d a t e i n f o r m e d t h e C o m p l i a n c e D i v i s i o n t h a t  i t 
w o u l d accede t o t h e i s s u a n c e o f a .307 o r d e r . 

Dr. Wisdom, c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , was d e p osed 
a t A e t n a ' s r e q u e s t on November 2 1 , 1986. C l a i m a n t ' s a t t o r n e y 
p a r t i c i p a t e d i n t h e d e p o s i t i o n . I n December 1986, A e t n a i n f o r m e d 
t h e C o m p l i a n c e D i v i s i o n t h a t  i t was d e n y i n g r e s p o n s i b i l i t y o n l y 
and r e q u e s t e d t h e d e s i g n a t i o n o f a p a y i n g a g e n t . The C o m p l i a n c e 
D i v i s i o n i s s u e d a .307 o r d e r on December 29, 1986. 

The case came t o h e a r i n g on F e b r u a r y 25, 1987. None o f 
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t h e i n s u r e r s r a i s e d t h e i s s u e o f c o m p e n s a b i l i t y . C l a i m a n t ' s 
a t t o r n e y t o o k no c l e a r p o s i t i o n r e g a r d i n g w h i c h i n s u r e r was 
r e s p o n s i b l e , b u t p a r t i c i p a t e d i n t h e h e a r i n g by q u e s t i o n i n g 
c l a i m a n t on d i r e c t e x a m i n a t i o n . D u r i n g c l o s i n g a r g u m e n t s , 
c l a i m a n t ' s a t t o r n e y made some comments w h i c h s u g g e s t t h a t he 
t h o u g h t r e s p o n s i b i l i t y s h o u l d be a s s i g n e d t o L i b e r t y N o r t h w e s t . ' 
The R e f e r e e h e l d A e t n a r e s p o n s i b l e and awarded c l a i m a n t ' s a t t o r n e y 
a f e e o f $1,900, p a y a b l e by A e t n a . 

A e t n a r e q u e s t e d B o a r d r e v i e w and r a i s e d t h e i s s u e s o f 
r e s p o n s i b i l i t y and a t t o r n e y f e e s i n i t s b r i e f s . I n h i s 
r e s p o n d e n t ' s b r i e f , c l a i m a n t s t a t e d t h a t he t o o k no p o s i t i o n on 
t h e r e s p o n s i b i l i t y i s s u e , b u t u r g e d t h a t t h e a t t o r n e y f e e awarded 
by t h e R e f e r e e be a f f i r m e d . C l a i m a n t ' s a t t o r n e y a l s o f i l e d a 
s t a t e m e n t o f s e r v i c e s r e n d e r e d on B o a r d r e v i e w and r e q u e s t s a 
c a r r i e r - p a i d f e e f o r t h o s e s e r v i c e s . 

C l a i m a n t ' s w e e k l y t e m p o r a r y t o t a l d i s a b i l i t y r a t e on t h e 
A e t n a c l a i m i s $293.05. The r a t e on t h e SAIF and L i b e r t y 
N o r t h w e s t c l a i m s i s $311.09. 

CONCLUSIONS OF LAW 

R e s p o n s i b i l i t y 

The B o a r d a d o p t s t h e f i r s t f i v e p a r a g r a p h s o f t h e 
R e f e r e e ' s " O p i n i o n " s e c t i o n w i t h t h e f o l l o w i n g comment. A t one 
p o i n t , t h e R e f e r e e s t a t e d : 

" [ R ] e s p o n s i b i l i t y r e m a i n s w i t h t h e f i r s t 
e m p l o y e r u n l e s s a second p e r i o d o f 
employment c o n t r i b u t e s i n d e p e n d e n t l y t o 
c l a i m a n t ' s c o n d i t i o n , o r wor s e n s h i s 
u n d e r l y i n g c o n d i t i o n ; B o i s e Cascade Co r p . v. 
S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; w o r s e n i n g o f 
symptoms a l o n e i s n o t s u f f i c i e n t t o s h i f t 
r e s p o n s i b i l i t y t o a l a t e r e m p l o y e r ; H e n s e l 
P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 

H(1986 )  . 

The R e f e r e e ' s s t a t e m e n t o f t h e l a w was i n a c c o r d w i t h , 
o u r d e c i s i o n i n Eva L. ( D o n e r ) S t a l e y , 38 Van N a t t a 1280 ( 1 9 8 6 ) . 
We r u l e d i n tha't c a s e t h a t t h e b u r d e n o f p e r s u a s i o n i n a 
s u c c e s s i v e i n j u r y r e s p o n s i b i l i t y d i s p u t e i s on t h e f i r s t o r 
a g g r a v a t i o n c a r r i e r , and a b s e n t s u f f i c i e n t p r o o f o f an a c t u a l 
c o n t r i b u t i o n t o a w o r s e n i n g o f t h e c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n 
by employment a c t i v i t y c o v e r e d by a s u b s e q u e n t c a r r i e r , t h e 
a g g r a v a t i o n c a r r i e r r e m a i n s r e s p o n s i b l e . I d . a t 1281-82. 

S i n c e t h e R e f e r e e i s s u e d h er o r d e r , t h e C o u r t o f A p p e a l s 
e f f e c t i v e l y o v e r r u l e d o u r S t a l e y d e c i s i o n i n Champion 
I n t e r n a t i o n a l v. C a s t i l l e j a , 91 Or App 556 (19 8 8 ) . I n t h a t c a s e , 
t h e c o u r t r u l e d t h a t when t h e t r i e r o f f a c t i s c o n v i n c e d t h a t a 
c l a i m a n t ' s d i s a b i l i t y was caused by s u c c e s s i v e w o r k - r e l a t e d 
e x p o s u r e s b u t i s u n c o n v i n c e d t h a t any one employment i s t h e more 
l i k e l y c a u se o f t h e d i s a b i l i t y , t h e l a s t i n j u r i o u s e x p o s u r e r u l e 
o p e r a t e s t o p l a c e l i a b i l i t y on t h e l a s t e m p l o y e r . I d . a t 560. I n 
e f f e c t , t h e c o u r t ' s d e c i s i o n p l a c e s t h e b u r d e n o f p e r s u a s i o n i n 
s u c c e s s i v e i n j u r y c a s e s on t h e l a s t c a r r i e r . A b s e n t s u f f i c i e n t 
p r o o f by t h e l a s t c a r r i e r o f t h e l a c k o f an i n d e p e n d e n t 
c o n t r i b u t i o n t o a w o r s e n i n g o f t h e c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n , r e s p o n s i b i l i t y r e m a i n s w i t h t h e l a s t c a r r i e r . 
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A l t h o u g h C a s t i l l e j a r e q u i r e s t h i s c a v e a t ,  i t does n o t 
r e q u i r e t h a t we a l t e r t h e r e s u l t r e a c h e d by t h e R e f e r e e . L i b e r t y 
N o r t h w e s t was t h e l a s t c a r r i e r w i t h p o t e n t i a l l y c a u s a l c o n d i t i o n s 
and t h u s i n i t i a l l y i s deemed r e s p o n s i b l e under t h e l a s t i n j u r i o u s 
e x p o s u r e r u l e . However, L i b e r t y N o r t h w e s t s u c c e s s f u l l y 
e s t a b l i s h e d t h a t work a c t i v i t y d u r i n g i t s p e r i o d o f c o v e r a g e d i d 
n o t w o r s e n c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . I n , d o i n g s o ,  i t may 
n o t be h e l d r e s p o n s i b l e . SAIF, t h e n , i s t h e l a s t p o t e n t i a l l y -
r e s p o n s i b l e e m p l o y e r . The e v i d e n c e l i k e w i s e e s t a b l i s h e d t h a t 
c l a i m a n t ' s work a c t i v i t y d u r i n g SAIF's p e r i o d o f c o v e r a g e d i d n o t 
w o r s e n c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . Thus, A e t n a , h a v i n g 
c o n c e d e d c o m p e n s a b i l i t y , i s r e s p o n s i b l e . 

A t t o r n e y Fee f o r t h e H e a r i n g L e v e l 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y a f e e p a y a b l e by 
A e t n a f o r " h i s e f f o r t s i n o v e r t u r n i n g A e t n a ' s d e n i a l . " The 
R e f e r e e c i t e d no a u t h o r i t y f o r t h i s a w a r d , b u t t h e o n l y p o t e n t i a l 
a u t h o r i t y i s ORS 6 5 6 . 3 8 6 ( 1 ) . The a t t o r n e y f e e p r o v i s i o n o f ORS 
6 5 6 . 3 0 7 ( 5 ) d i d n o t become e f f e c t i v e u n t i l J a n u a r y 1 , 1988, see 
Or Laws 1987, ch 713, §§ 5, 8, and t h u s i s i n a p p l i c a b l e . 

Under ORS 6 5 6 . 3 8 6 ( 1 ) , an a t t o r n e y f e e may be awarded f o r 
s e r v i c e s a t t h e h e a r i n g l e v e l i f t h e c l a i m a n t p r e v a i l s f i n a l l y i n 
a " r e j e c t e d c a s e . " A r e j e c t e d case i s a case i n w h i c h t h e 
c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n , as opposed t o t h e 
amount o f c o m p e n s a t i o n o r t h e e x t e n t o f d i s a b i l i t y , i s a t i s s u e . 
S h o r t v. SAIF, 305 Or 5 4 1 , 545-46 ( 1 9 8 8 ) ; see O h l i g v. FMC M a r i n e 
& R a i l E q u i p m e n t , 291 Or 586, 591-98 ( 1 9 8 1 ) ; see a l s o S h o u l d e r s v. 
S A I F , 300 Or 606, 611-16 ( 1 9 8 6 ) . But see SAIF v. P h i p p s , 85 Or 
App 436 ( 1987 ) . 

C l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n i n t h i s 
c ase was r e s o l v e d p r i o r t o t h e h e a r i n g t h r o u g h t h e i s s u a n c e o f a 
.307 o r d e r . See f o r m e r ORS 6 5 6 . 3 0 7 ( 1 ) ; Hunt v. G a r r e t t 
F r e i g h t l i n e r s , 92 Or App 40, 42 ( 1 9 8 8 ) ; W i l s o n v. Geddes, 90 Or 
App 64, 66 ( 1 9 8 8 ) ; A n f o r a v. L i b e r t y C o m m u n i c a t i o n s , 88 Or App 30, 
32-33 ( 1 9 8 7 ) ; Petshow v. Farm B u r e a u I n s u r a n c e Co., 76 Or App 563, 
569 ( 1 9 8 5 ) , r e v den 300 Or 722 ( 1 9 8 6 ) . A f t e r t h e i s s u a n c e o f t h e 
.307 o r d e r , c o m p e n s a b i l i t y was n o t a t i s s u e . Thus, no f e e may be 
a warded f o r s e r v i c e s a t h e a r i n g on t h e c o m p e n s a b i l i t y i s s u e . 
M o r e o v e r , i f a c l a i m a n t i s e v e r e n t i t l e d t o a 6 5 6 . 3 8 6 ( 1 ) f e e i n a 
p u r e r e s p o n s i b i l i t y c a s e , he i s n o t h e r e ; f o r he d i d n o t p r e v a i l 
on t h e r e s p o n s i b i l i t y i s s u e . Petshow v. Farm B u r e a u , I n c . , 76 Or 
App 503 ( 1 9 8 5 ) . To t h e e x t e n t , t h e r e f o r e , t h a t t h e R e f e r e e 
awarded a c a r r i e r - p a i d f e e under ORS 6 5 6 . 3 8 6 ( 1 ) f o r s e r v i c e s 
r e n d e r e d a f t e r t h e i s s u a n c e o f t h e .307 o r d e r , t h e R e f e r e e e r r e d . 

A l t h o u g h c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a 
c a r r i e r - p a i d f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) f o r s e r v i c e s r e n d e r e d a f t e r 
t h e i s s u a n c e o f t h e .307 o r d e r , we c o n c l u d e t h a t s u c h a f e e i s 
a p p r o p r i a t e f o r s e r v i c e s r e n d e r e d b e f o r e t h e i s s u a n c e o f t h e .307 
o r d e r . A e t n a ' s o r i g i n a l d e n i a l r a i s e d an i s s u e o f c o m p e n s a b i l i t y 
as w e l l as r e s p o n s i b i l i t y . O n l y a f t e r c l a i m a n t ' s a t t o r n e y 
r e q u e s t e d a h e a r i n g on A e t n a ' s d e n i a l and p a r t i c i p a t e d i n t h e 
d e p o s i t i o n o f Dr. Wisdom d i d A e t n a concede c o m p e n s a b i l i t y and 
a c cede t o t h e i s s u a n c e o f a .307 o r d e r . The e f f o r t s o f c l a i m a n t ' s 
a t t o r n e y were i n s t r u m e n t a l i n o v e r c o m i n g A e t n a ' s d e n i a l o f 
c o m p e n s a b i l i t y and i n s e c u r i n g c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
c o m p e n s a t i o n t h r o u g h t h e i s s u a n c e o f a .307 o r d e r . A f e e p a y a b l e 
by A e t n a f o r t h o s e s e r v i c e s i s a p p r o p r i a t e under ORS 6 5 6 . 3 8 6 ( 1 ) . 

-2003-



See f o r m e r OAR 438-47-015; D e n n i s S. C u r r e n t , 38 Van N a t t a 858, 
859 ( 1 9 8 6 ) . G i v e n t h e c i r c u m s t a n c e s o f t h i s case and c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we award a f e e o f $500. 

A t t o r n e y Fee f o r B o a r d Review 

Under ORS 6 5 6 . 3 8 2 ( 2 ) , a c a r r i e r - p a i d a t t o r n e y f e e may be 
awarded when a c a r r i e r i n i t i a t e s a r e q u e s t f o r B o a r d r e v i e w and 
t h e B o a r d d e t e r m i n e s t h a t " t h e c o m p e n s a t i o n awarded t o t h e 
c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r r e d u c e d . " A e t n a i n i t i a t e d 
B o a r d r e v i e w on two i s s u e s , r e s p o n s i b i l i t y and a t t o r n e y f e e s . We 
c o n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r 
s e r v i c e s on B o a r d r e v i e w on e i t h e r o f t h e s e i s s u e s u n d e r t h e 
c i r c u m s t a n c e s o f t h i s c a s e . 

The r e s p o n s i b i l i t y i s s u e d i d n o t pose a t h r e a t e i t h e r t o 
c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n or t o t h e amount o f 
t h a t c o m p e n s a t i o n . C l a i m a n t ' s e n t i t l e m e n t t o c o m p e n s a t i o n was 
s e c u r e d by a .307 o r d e r and was n o t q u e s t i o n e d by any o f t h e 
c a r r i e r s , e i t h e r a t t h e h e a r i n g o r on Board r e v i e w . The amount o f 
c l a i m a n t ' s c o m p e n s a t i o n was n o t t h r e a t e n e d because A e t n a had t h e 
l o w e s t t e m p o r a r y d i s a b i l i t y r a t e . Had A e t n a been s u c c e s s f u l i n 
s h i f t i n g r e s p o n s i b i l i t y f r o m i t s e l f t o SAIF o r L i b e r t y N o r t h w e s t , 
c l a i m a n t ' s c o m p e n s a t i o n w o u l d have been i n c r e a s e d , n o t d e c r e a s e d . 
ORS 6 5 6 . 3 8 2 ( 2 ) does n o t c o n t e m p l a t e an award o f a t t o r n e y f e e s i f 
n e i t h e r t h e c l a i m a n t ' s e n t i t l e m e n t t o c o m p e n s a t i o n n o r t h e amount 
o f t h a t c o m p e n s a t i o n i s t h r e a t e n e d . See B a h l e r v. M a i l - W e l l 
E n v e l o p e Co., 60 Or App 90, 93-94 ( 1 9 8 2 ) . 

R e g a r d i n g t h e a t t o r n e y f e e i s s u e , t h e a t t o r n e y f e e 
awarded by t h e R e f e r e e was n o t c o m p e n s a t i o n . D o t s o n v. Bohemia, 
I n c . , 80 Or App 233, 236, r e v den 302 Or 35 ( 1 9 8 6 ) . A e t n a ' s 
c h a l l e n g e t o t h a t f e e , t h e r e f o r e , d i d n o t t h r e a t e n c l a i m a n t ' s 
c o m p e n s a t i o n and no f e e may be a s s e s s e d under ORS 6 5 6 . 3 8 2 ( 2 ) on 
t h e a t t o r n e y f e e i s s u e . I d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 9, 1987 i s a f f i r m e d  i n 
p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e * ^ o r d e r 
t h a t a warded c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e o f $1,900 p a y a b l e 
by A e t n a i s m o d i f i e d . The a t t o r n e y f e e award i s r e d u c e d f r o m 
$1,900 t o $500. The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r  i s 
a f f i r m e d . A c l i e n t - p a i d f e e , p a y a b l e f r o m L i b e r t y N o r t h w e s t t o 
i t s c o u n s e l , n o t t o ex c e e d $300, i s a p p r o v e d . 

CHRISTOPHER GASTALDI, Claimant Own Motion 88-0758M 
Mai agon, et a l . , Claimant's Attorneys December 9, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s 
c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s June 29, 1978 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
a c c e p t e d r e s p o n s i b i l i t y f o r t h e r e c e n t l e g s u r g e r y , b u t c o n t e n d s 
c l a i m a n t has s u b m i t t e d i n s u f f i c i e n t p r o o f o f employment a n d , 
t h e r e f o r e , i s n o t e n t i t l e d t o c o m p e n s a t i o n f o r t e m p o r a r y 
d i s a b i l i t y d u r i n g h i s r e c o v e r y f r o m s u r g e r y . 

P u r s u a n t t o ORS 656 . 278( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
com p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
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s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e wo r k e r i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

C l a i m a n t compensable c o n d i t i o n d i d worsen and s u r g e r y 
was p e r f o r m e d on Oc t o b e r 10, 1988. He has s u b m i t t e d a l e t t e r i n 
w h i c h he s t a t e s t h e t y p e and amount o f work he has done o v e r t h e 
p a s t two y e a r s . The Board f i n d s t h a t a l t h o u g h c l a i m a n t has n o t 
worked a s i g n i f i c a n t amount r e c e n t l y , he has n o t removed h i m s e l f 
f r o m t h e work f o r c e . A c c o r d i n g l y , c l a i m a n t c l a i m i s reopened w i t h 
t e m p o r a r y d i s a b i l i t y b e n e f i t s t o commence Oc t o b e r 10, 1988 and t o 
c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r 
wage or i s m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . C l a i m a n t ' s 
a t t o r n e y i s awarded 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by 
t h i s o r d e r , n o t t o exceed $400 as a r e a s o n a b l e a t t o r n e y ' s f e e . 
Reimbursement f r o m t h e Reopened C l a i m s Reserve i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r 
p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

WILLIAM WARNER, Claimant Own Motion 88-0642M 
Mel Kosta, Claimant's Attorney December 9, 1988 
SAIF, Insurance C a r r i e r Own Motion Order 

The Board i s s u e d an Own M o t i o n D e t e r m i n a t i o n on 
November 9, 1988 whereby c l a i m a n t ' s c l a i m was c l o s e d w i t h an 
i n c r e a s e d award e q u a l t o 10 p e r c e n t f o r a t o t a l award o f 55 
p e r c e n t u n s c h e d u l e d d i s a b i l i t y t o h i s back. C l a i m a n t has asked 
t h e Board t o a b a t e t h e November 9 o r d e r t o a l l o w him t h e 
o p p o r t u n i t y t o p r e s e n t f u r t h e r e v i d e n c e t o s u p p o r t h i s c o n t e n t i o n 
t h a t he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

The Board has c o n s i d e r e d c l a i m a n t ' s r e q u e s t and d e c l i n e s 
t o a b a t e t h e o r d e r t o a l l o w f u r t h e r c o n s i d e r a t i o n o f c l a i m a n t ' s 
permanent d i s a b i l i t y s t a t u s . We r e c e n t l y r u l e d i n Donald W i n c e r , 
Own M o t i o n D e t e r m i n a t i o n on R e c o n s i d e r a t i o n , September 28, 1988, 
t h a t a l l r e q u e s t s f o r f u r t h e r own m o t i o n r e l i e f on c l o s e d c l a i m s 
a r e s u b j e c t t o t h e new own m o t i o n l a w . The Board has d e t e r m i n e d 
t h a t t h e new law l i m i t s i t s a u t h o r i t y t o t h e g r a n t i n g o f m e d i c a l 
s e r v i c e s i n pr e - 1 9 6 6 c l a i m s and t e m p o r a r y d i s a b i l i t y b e n e f i t s 
under c e r t a i n s p e c i f i e d c i r c u m s t a n c e s . See O r v i l l e D. Shipman, 40 
Van N a t t a 537 ( 1 9 8 8 ) . C l a i m a n t ' s c l a i m i s c u r r e n t l y i n a c l o s e d 
s t a t u s . We have no a u t h o r i t y t o g r a n t permanent d i s a b i l i t y awards 
under t h e new own m o t i o n l a w . ORS 65 6 . 2 7 8 ( 1 ) (a ) . T h e r e f o r e , 
c l a i m a n t ' s r e q u e s t f o r f u r t h e r b e n e f i t s i s d e n i e d . 

I T IS SO ORDERED. 

KURT DUPRE, Claimant WCB 87-12966 
Royce, et a l . , Claimant's Attorneys December 14, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and John s o n . 

The s e l f - i n s u r e d e m p l o yer r e q u e s t s r e v i e w o f R e f e r e e 
S c h u l t z ' s o r d e r w h i c h : ( 1 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 25 p e r c e n t 
(80 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O r d e r , t o 60 p e r c e n t 
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(192 d e g r e e s ) ; and ( 2 ) a s s e s s e d a p e n a l t y and a t t o r n e y f e e f o r i t s 
f a i l u r e t o p r o v i d e t i m e l y d i s c o v e r y . 

ISSUES 

1. E x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o w 
back i n j u r y . 

2. P e n a l t y and a t t o r n e y f e e f o r f a i l u r e t o p r o v i d e 
t i m e l y d i s c o v e r y . 

We a f f i r m t h e R e f e r e e ' s u n s c h e d u l e d d i s a b i l i t y a w a r d , 
b u t we m o d i f y h i s ass e s s m e n t o f a p e n a l t y and r e l a t e d a t t o r n e y f e e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t and make t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s : C l a i m a n t f i l e d h i s h e a r i n g r e q u e s t 
on A u g u s t 20, 1987, demanding a l l documents p e r t a i n i n g t o h i s 
c l a i m w h i c h were t h e n , o r came t o be, i n t h e e m p l o y e r ' s 
p o s s e s s i o n . D e s p i t e t h e demand, c l a i m a n t r e c e i v e d . n o documents 
f r o m t h e e m p l o y e r b e t w e e n June 22 and December 1 1 , 1987. On t h e 
l a t t e r d a t e , c l a i m a n t r e c e i v e d a copy o f t h e e m p l o y e r ' s e x h i b i t 
l i s t  , w h i c h c o n t a i n e d 67 e x h i b i t s . P r i o r t o t h a t d a t e , c l a i m a n t 
had n o t been p r o v i d e d w i t h c o p i e s o f 15 o f t h o s e e x h i b i t s . As o f 
December 18, 1987, t h e h e a r i n g d a t e , c l a i m a n t had n o t y e t r e c e i v e d 
c o p i e s o f l e d g e r s h e e t s i n d i c a t i n g t h e d a t e s and amounts o f 
c o m p e n s a t i o n p a y m e n t s , d e s p i t e h i s s p e c i f i c r e q u e s t f o r t h o s e 
d ocuments on December 4, 1987. 

FINDINGS OF ULTIMATE FACT 

The e m p l o y e r ' s d e l a y i n p r o v i d i n g f u l l d i s c l o s u r e o f 
documents p e r t a i n i n g t o c l a i m a n t ' s c l a i m was u n r e a s o n a b l e . We do 
n o t f i n d , h o w e v e r , t h a t t h e r e were any amounts o f c o m p e n s a t i o n due 
d u r i n g t h i s d e l a y . 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s c o n c l u s i o n s and o p i n i o n on t h e 
e x t e n t o f d i s a b i l i t y i s s u e . 

We t u r n t o t h e p e n a l t y i s s u e . The e m p l o y e r c l e a r l y d i d 
n o t c o m p l y w i t h t h e d i s c l o s u r e r e q u i r e m e n t s o f f o r m e r OAR 
4 3 8 - 0 7 - 0 1 5 ( 2 ) and ( 4 ) , and gave no r e a s o n a b l e e x p l a n a t i o n f o r 
f a i l i n g t o do so. Under t h o s e p r o v i s i o n s , n o n c o m p l i a n c e "may be 
c o n s i d e r e d u n r e a s o n a b l e d e l a y o r r e f u s a l under ORS 6 5 6 . 2 6 2 ( 1 0 ) . " 
T h a t s t a t u t o r y p r o v i s i o n p r o v i d e s f o r t h e a s s e s s m e n t o f a p e n a l t y 
"up t o 25 p e r c e n t o f t h e amounts t h e n due" p l u s a r e l a t e d a t t o r n e y 
f e e . To a s s e s s a p e n a l t y , t h e r e must be an u n p a i d amount o f 
c o m p e n s a t i o n " t h e n due." Wacker S i l t r o n i c C o r p o r a t i o n v. S a t c h e r , 
91 Or App 654, 658 ( 1 9 8 8 ) . 

H e r e , t h e r e c o r d i s d e v o i d o f e v i d e n c e t h a t t h e r e were 
any amounts o f c o m p e n s a t i o n due or owed c l a i m a n t a t t h e t i m e o f 
t h e v i o l a t i o n . I n d e e d , t h e c l a i m documents i n t h e r e c o r d i n d i c a t e 
t h a t t h e e m p l o y e r c o n t i n u e d t o pay c o m p e n s a t i o n a t l e a s t t h r o u g h 
J u l y , 1987. A b s e n t e v i d e n c e o f any "amounts t h e n due," a p e n a l t y 
s h o u l d n o t have been a s s e s s e d . I n any e v e n t , c l a i m a n t i s e n t i t l e d 
t o an e m p l o y e r - p a i d a t t o r n e y f e e f o r t h e e m p l o y e r ' s u n r e a s o n a b l e 
d e l a y i n p r o v i d i n g f u l  l d i s c l o s u r e . See S p i v e y v. SAIF, 79 Or App 
568, 572 ( 1 9 8 6 ) . -2006-

http://received.no


ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 19, 1988 i s m o d i f i e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r w h i c h 
a s s e s s e d a $250 p e n a l t y and r e l a t e d a t t o r n e y f e e i s m o d i f i e d t o 
e x c l u d e t h e p e n a l t y . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an as s e s s e d f e e o f $900, 
t o be p a i d by t h e s e l f - i n s u r e d e m p l o y e r . The Board a p p r o v e s a 
c l i e n t - p a i d f e e , n o t t o exceed $800. 

ALBERTO FL0RES, Claimant WCB 88-07819 
Michael Dye, Claimant's Attorney December 14, 1988 
Beers, et a l . , Defense Attorneys Order of Dismissal (Remanding) 

The i n s u r e r has r e q u e s t e d Board r e v i e w o f R e f e r e e 
B e n n e t t ' s September 14, 1988 o r d e r , as r e c o n s i d e r e d September 27, 
1988. C l a i m a n t has moved f o r an o r d e r d i s m i s s i n g t h e i n s u r e r ' s 
r e q u e s t on t h e g r o u n d t h a t  i t was u n t i m e l y f i l e d . We deny 
c l a i m a n t ' s m o t i o n . However, because we c o n c l u d e t h a t t h e r e q u e s t 
i s p r e m a t u r e , we remand t o t h e R e f e r e e . 

FINDINGS OF FACT 

The R e f e r e e ' s O p i n i o n and Order i s s u e d September 14, 
1988. The R e f e r e e a f f i r m e d a D e t e r m i n a t i o n Order award o f 50 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y , a s s e s s e d a p e n a l t y f o r 
t h e i n s u r e r ' s l a t e payment o f i n t e r i m c o m p e n s a t i o n , and d e c l i n e d 
t h e i n s u r e r ' s r e q u e s t f o r a u t h o r i z a t i o n t o o f f s e t an a l l e g e d 
o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y . 

On September 2 1 , 1988, c l a i m a n t r e q u e s t e d 
r e c o n s i d e r a t i o n . E n c l o s i n g a s t a t e m e n t o f s e r v i c e s , he s o u g h t an 
a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s a t t e m p t t o 
red u c e t h e D e t e r m i n a t i o n Order award and f o r e f f o r t s expended 
c o n c e r n i n g t h e p e n a l t y i s s u e . 

On September 27, 1988, t h e R e f e r e e i s s u e d an "Order on 
R e c o n s i d e r a t i o n . " The R e f e r e e s t a t e d t h a t a p e n a l t y - a s s o c i a t e d 
a t t o r n e y f e e had n o t p r e v i o u s l y been awarded because a s t a t e m e n t 
o f s e r v i c e s had n o t been s u b m i t t e d . S i n c e t h e s t a t e m e n t had now 
been r e c e i v e d , t h e R e f e r e e c o n c l u d e d t h a t a f e e s h o u l d be 
awarded. C o n s e q u e n t l y , t h e R e f e r e e awarded i n s u r e r - p a i d a t t o r n e y 
f e e s , f o r t h e p e n a l t y and permanent d i s a b i l i t y i s s u e s . As w i t h 
t h e September 14, 1988 o r d e r , t h e R e f e r e e ' s Order on 
R e c o n s i d e r a t i o n c o n t a i n e d a s t a t e m e n t e x p l a i n i n g t h e p a r t i e s ' 
r i g h t s o f a p p e a l under ORS 656.289 and 656.295. 

On September 30, 1988, t h e i n s u r e r r e q u e s t e d 
r e c o n s i d e r a t i o n o f t h e R e f e r e e ' s o r d e r s . The i n s u r e r c o n t e n d e d 
t h a t t h e a t t o r n e y f e e awards were e x c e s s i v e , t h e permanent 
d i s a b i l i t y award s h o u l d be r e d u c e d , and t h a t c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y b e n e f i t s had been o v e r p a i d . On Oc t o b e r 10, 1988, 
c l a i m a n t r e s p o n d e d t o t h e i n s u r e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n . 

On O c t o b e r 19, 1988, t h e Board r e c e i v e d t h e i n s u r e r ' s 
r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s September 14, 1988 and 
September 27, 1988 o r d e r s . The r e q u e s t was n o t m a i l e d by 
c e r t i f i e d o r r e g i s t e r e d m a i l . A c e r t i f i c a t e o f s e r v i c e , s u b m i t t e d 
w i t h t h e r e q u e s t , i n d i c a t e d t h a t c o p i e s o f t h e r e q u e s t had been 
m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g . A l s o on O c t o b e r 19, 
1988, t h e R e f e r e e a b a t e d h i s September 14, 1988 and September 27, 
1988 o r d e r s t o c o n s i d e r t h e i n s u r e r ' s m o t i o n f o r r e c o n s i d e r a t i o n . 
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CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r B o a r d r e v i e w s h a l l be m a i l e d t o t h e 
Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r c o n t i n u e s t o 
r u n , u n l e s s t h e o r d e r has been s t a y e d , w i t h d r a w n , o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r 
v. SAIF, 76 Or App 656, 659 ( 1 9 8 5 ) . I n o r d e r t o a b a t e and a l l o w 
r e c o n s i d e r a t i o n o f an o r d e r i s s u e d under ORS 6 5 6 . 2 8 9 ( 1 ) , a t t h e 
v e r y l e a s t , t h e l a n g u a g e o f t h e second o r d e r must be s p e c i f i c . 
F a r m e r s I n s u r a n c e Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 

H e r e , t h e R e f e r e e ' s September 14, 1988 o r d e r was n e i t h e r 
a b a t e d , s t a y e d , n o r w i t h d r a w n . However, t h e o r d e r was e x p r e s s l y 
m o d i f i e d by t h e R e f e r e e ' s September 27, 1988 Orde r on 
R e c o n s i d e r a t i o n . S p e c i f i c a l l y , t h e R e f e r e e s t a t e d t h a t t h e 
September 14, 1988 o r d e r had n o t awarded an i n s u r e r - p a i d a t t o r n e y 
f e e f o r c l a i m a n t ' s a t t o r n e y ' s e f f o r t s c o n c e r n i n g t h e i s s u e s o f 
p e n a l t i e s and p e r m a n e n t d i s a b i l i t y . Y e t , on September 27, 1988, 
a f t e r c o n s i d e r i n g c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n and 
s t a t e m e n t o f s e r v i c e s , t h e R e f e r e e c o n c l u d e d t h a t an a t t o r n e y f e e 
award f o r t h e s e i s s u e s was a p p r o p r i a t e . 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e R e f e r e e ' s 
September 14, 1988 o r d e r was m o d i f i e d by t h e September 27, 1988 
Or d e r on R e c o n s i d e r a t i o n . Inasmuch as t h e r e c o n s i d e r a t i o n o r d e r 
c o n t a i n e d a n o t i c e o f a p p e a l r i g h t s , we c o n c l u d e t h a t t h e 30-day 
s t a t u t o r y p e r i o d f r o m w h i c h t o a p p e a l t h e R e f e r e e ' s o r d e r s 
commenced September 27, 1988, t h e d a t e o f t h e r e c o n s i d e r a t i o n 
o r d e r . 

S i n c e t h e i n s u r e r ' s r e q u e s t f o r r e v i e w was n o t 
a c c o m p l i s h e d by r e g i s t e r e d o r c e r t i f i e d m a i l ,  i t was f i l e d on 
O c t o b e r 19, 1988, t h e d a t e  i t was r e c e i v e d by t h e B o a r d . See OAR 
4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . Because t h e r e q u e s t was f i l e d w i t h i n 30 days o f 
t h e R e f e r e e ' s September 27, 1988 o r d e r , j u r i s d i c t i o n t o c o n s i d e r 
t h i s m a t t e r w o u l d g e n e r a l l y r e s t w i t h u s. However, a l s o on 
O c t o b e r 19, 1988, t h e R e f e r e e had i s s u e d an O r d e r o f A b a t e m e n t t o 
c o n s i d e r t h e i n s u r e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n . 

Where s i m u l t a n e o u s a c t s a f f e c t t h e v e s t i n g o f 
j u r i s d i c t i o n i n t h i s f o r u m , i n t h e i n t e r e s t o f a d m i n i s t r a t i v e 
economy and s u b s t a n t i a l j u s t i c e , we w i l l g i v e e f f e c t t o t h e a c t 
t h a t r e s u l t s i n t h e r e s o l u t i o n o f t h e c o n t r o v e r s y a t t h e l o w e s t 
p o s s i b l e l e v e l . James D. W h i t n e y , 37 Van N a t t a 1463 ( 1 9 8 5 ) . 

Inasmuch as t h e R e f e r e e a b a t e d h i s o r d e r s i m u l t a n e o u s l y 
w i t h t h e i n s u r e r ' s r e q u e s t f o r B o a r d r e v i e w , we s h a l l g i v e e f f e c t 
t o t h e O r d e r o f A b a t e m e n t . A c c o r d i n g l y , t h e r e q u e s t f o r r e v i e w i s 
d i s m i s s e d as p r e m a t u r e . T h i s m a t t e r i s remanded t o R e f e r e e 
B e n n e t t f o r f u r t h e r c o n s i d e r a t i o n . 

I T IS SO ORDERED. 
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JANET E. HARGIS, Claimant WCB 87-18946 
Welch, et a l . , Claimant's Attorneys December 14, 1988 
Cooney, Moscato & Crew, Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t l e f t 
knee c o n d i t i o n . The i s s u e on r e v i e w i s w h e t h e r c l a i m a n t ' s 
a c c e p t e d 1983 l e f t knee n o n d i s a b l i n g i n j u r y r e m a i n s a m a t e r i a l 
c o n t r i b u t i n g f a c t o r i n her c u r r e n t need f o r m e d i c a l s e r v i c e s . We 
a f f i rm. 

FINDINGS OF FACT 

I n 1978 c l a i m a n t s u s t a i n e d an i n j u r y t o t h e l a t e r a l 
a s p e c t o f her l e f t knee when she s t r u c k  i t a g a i n s t a bed. The 
i n j u r y r e s u l t e d i n a b r u i s e w h i c h s u b s i d e d a f t e r a p p r o x i m a t e l y one 
week. C l a i m a n t d i d n o t seek m e d i c a l a t t e n t i o n o r l o s e t i m e f r o m 
w o r k . C l a i m a n t worked f o r t h e employer as a d e l i v e r y d r i v e r f r o m 
O c t o b e r t h r o u g h December o f 1980 and a g a i n f r o m March 1981 t h r o u g h 
September 1983. On A p r i l 7, 1983, c l a i m a n t s o u g h t m e d i c a l 
t r e a t m e n t f r o m Dr. So u t h f o r s w e l l i n g and d i s c o m f o r t i n t h e 
p o s t e r i o r l e f t knee. A c l a i m was made and a c c e p t e d f o r a 
n o n d i s a b l i n g i n j u r y . On O c t o b e r 5, 1983, c l a i m a n t a g a i n s o u g h t 
m e d i c a l t r e a t m e n t f r o m Dr. Pos t f o r p a i n i n t h e p o p l i t e a l and 
p o s t e r i o r l a t e r a l l e f t knee. 

For t h e n e x t two y e a r s c l a i m a n t a t t e n d e d c o l l e g e and 
d a i l y commuted s i x m i l e s r o u n d t r i p on a b i c y c l e . She a l s o r i d e s 
b i c y c l e s r e c r e a t i o n a l l y an a v e r a g e o f 20 m i l e s p e r week. I n 1985, 
1986 and 1987 she p a r t i c i p a t e d i n a b i c y c l e r i d e f r o m S e a t t l e , 
W a s h i n g t o n t o P o r t l a n d , Oregon, a d i s t a n c e o f a b o u t 200 m i l e s . 
P r i o r t o t h e r i d e s she engaged i n t r a i n i n g f o r s e v e r a l months. I n 
1986 she t o u r e d E a s t e r n Oregon on her b i c y c l e , t r a v e l i n g a b o u t 450 
m i l e s i n one week. I n September 1987 c l a i m a n t engaged i n r o w i n g 
t w i c e a week f o r t h r e e weeks. A l l o f t h e s e a c t i v i t i e s r e s u l t i n a 
s w o l l e n and u n c o m f o r t a b l e s e n s a t i o n i n c l a i m a n t ' p o s t e r i o r l e f t 
k nee. C l a i m a n t a g a i n s o u g h t m e d i c a l t r e a t m e n t f o r l e f t knee 
s w e l l i n g and d i s c o m f o r t f r o m Dr. Erde on J u l y 14, 1987. 

C l a i m a n t has a p o p l i t e a l c y s t i n t h e l e f t knee w h i c h  i s 
r e c u r r e n t based upon t h e l e v e l o f her a c t i v i t y . The l e f t knee 
p o p l i t e a l c y s t d e v e l o p e d as a r e s u l t o f t h e 1978 l e f t knee t r a u m a . 

FINDING OF ULTIMATE FACT 

The a c c e p t e d 1983 n o n d i s a b l i n g i n j u r y i s n o t a m a t e r i a l 
c o n t r i b u t i n g f a c t o r t o c l a i m a n t ' s c u r r e n t need f o r m e d i c a l 
s e r v i c e s f o r l e f t knee s w e l l i n g and d i s c o m f o r t . 

CONCLUSIONS AND OPINION 

There r e a l l y i s no d i s p u t e as t o t h e m a t e r i a l f a c t s . 
The cause o f c l a i m a n t ' s c u r r e n t need f o r m e d i c a l t r e a t m e n t i s a 
m a t t e r f o r e x p e r t m e d i c a l o p i n i o n . I n t h i s case t h e r e i s 
d i s a g r e e m e n t between Dr. Er d e , t h e a t t e n d i n g p h y s i c i a n , and Dr. 
M a r t e n s , t h e i n d e p e n d e n t m e d i c a l e x a m i n e r who examined c l a i m a n t on 
t h e i n s u r e r ' s b e h a l f . O r d i n a r i l y we w o u l d d e f e r t o t h e o p i n i o n o f 
t h e a t t e n d i n g p h y s i c i a n , a b s e n t p e r s u a s i v e r e a s o n s t o t h e 
c o n t r a r y . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . We 
c o n c l u d e t h a t such p e r s u a s i v e r e a s o n s a r e p r e s e n t i n t h i s c a s e . 
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Dr. E r de  i s a f a m i l y p r a c t i t i o n e r and Dr. M a r t e n s  i s a 
b o a r d c e r t i f i e d o r t h o p e d i c s u r g e o n . W h i l e Dr. Erd e ' s c o m p e t e n c y 
t o g i v e a m e d i c a l o p i n i o n  i s u n q u e s t i o n e d , we f i n d h e r o p i n i o n 
u n p e r s u a s i v e . Dr. Erde f o r m e d her o p i n i o n o r i g i n a l l y on t h e b a s i s 
o f a m e d i c a l h i s t o r y t h a t was d e f i c i e n t i n two m a t e r i a l r e s p e c t s : 
( 1 ) l a c k o f i n f o r m a t i o n a b o u t t h e 1978 t r a u m a ; and ( 2 ) l a c k o f 
i n f o r m a t i o n a b o u t c l a i m a n t ' s e x t e n s i v e p h y s i c a l a c t i v i t i e s  i n 
b i c y c l i n g and r o w i n g . Dr. M a r t e n s ' o p i n i o n was f o r m e d w i t h f u l l 
k n o w l e d g e o f c l a i m a n t ' s c o r r e c t m e d i c a l h i s t o r y and was based upon 
h i s 20 y e a r s o f e x p e r i e n c e as an o r t h o p e d i c s u r g e o n . We a c c e p t as 
more p e r s u a s i v e Dr. M a r t e n s ' o p i n i o n t h a t , i n p r o b a b i l i t y , 
c l a i m a n t d e v e l o p e d p o p l i t e a l p r o b l e m s as a r e s u l t o f t h e 1978 
tr a u m a and t h a t s u b s e q u e n t a c t i v i t i e s c a u s e d a need f o r m e d i c a l 
s e r v i c e s a t i n t e r v a l s . W h i l e c l a i m a n t ' s employment i n A p r i l o f 
1983 c a u s e d h er t o seek m e d i c a l s e r v i c e s she o r d i n a r i l y w o u l d n o t 
have r e q u i r e d , and t h u s was compen s a b l e a t t h e t i m e , we c o n c l u d e 
t h a t c l a i m a n t ' s c u r r e n t need f o r m e d i c a l s e r v i c e s i s r e l a t e d t o 
her e x t e n s i v e p h y s i c a l a c t i v i t i e s and n o t t o t h e t e m p o r a r y 
e x a c e r b a t i o n  i n A p r i l o f 1983. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 18, 1988  i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $366, i s a p p r o v e d . 

WESLEY R. HARGROVE, Claimant WCB 87-02858 & 87-14778 
Pozzi, e t a l . , Claimant's Attorneys December 14, 1988 
Wil l i a m B l i t z (SAIF), Defense Attorney Order on Review 
E. Jay Perry, Defense Attorney 

R e v i ewed by Board Members C r i d e r and J o h n s o n . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e P a u l u s ' 
o r d e r t h a t h e l d  i t r e s p o n s i b l e f o r c l a i m a n t ' s h e r n i a t e d l u m b a r 
d i s c c l a i m and awarded c l a i m a n t an a t t o r n e y f e e . The i s s u e s on 
r e v i e w a r e r e s p o n s i b i l i t y between e m p l o y e r s and a t t o r n e y f e e s . We 
r e v e r s e . ' 

FINDINGS OF FACT 

The r e l e v a n t e m p l o y e r s a r e Bohemia, I n c . , i n s u r e d by 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , and D a i l e y B r o t h e r s , 
i n s u r e d by t h e SAIF C o r p o r a t i o n . C l a i m a n t began w o r k i n g f o r 
Bohemia  i n 1976. H i s p r i m a r y work was as a c h o k e r s e t t e r b u t he 
a l s o p e r f o r m e d o t h e r h e a v y - l o g g i n g w o r k . On J u l y 27, 1984, he 
s u s t a i n e d a t w i s t i n g i n j u r y t o t h e low back when p u l l i n g a 
c h o k e r . The c l a i m was a c c e p t e d as a d i s a b l i n g i n j u r y . C l a i m a n t 
was t r e a t e d c o n s e r v a t i v e l y and l o s t 30 days o f w o r k . X - r a y s 
r e v e a l e d an u n u s u a l c o n f i g u r a t i o n o f t h e L4 and L5 v e r t e b r a e w i t h 
d i s c s paces w i t h i n n o r m a l l i m i t s . No o t h e r d i a g n o s t i c a p p r o a c h e s 
were t a k e n . C l a i m a n t ' s symptoms were p r i m a r i l y l o w back p a i n b u t 
he a l s o had some p a i n i n t o b o t h l e g s t o t h e knee s . He was 
r e l e a s e d t o r e t u r n t o h i s n o r m a l work as o f A u g u s t 27, 1984 and 
d i d s o . H i s c l a i m was c l o s e d w i t h o u t p e r m a n e n t d i s a b i l i t y . 

C l a i m a n t c o n t i n u e d t o work as a c h o k e r s e t t e r f o r 
Bohemia u n t i l he was l a i d o f f i n F e b r u a r y 1985. He c o n t i n u e d t o 
e x p e r i e n c e l o w back and b i l a t e r a l l e g p a i n b u t d i d n o t l o s e any 
t i m e f r o m work and d i d n o t c o m p l a i n t o h i s c o w o r k e r s o r 
s u p e r v i s o r s . A f t e r t h e l a y o f f c l a i m a n t w o r k e d f o r a n o t h e r 
e m p l o y e r as a c h o k e r s e t t e r f o r a b o u t two months. I n t h e summer 
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o f 1985 he began w o r k i n g f o r D a i l e y B r o t h e r s as a l o g marker and 
b u c k e r . He a l s o p e r f o r m e d o t h e r heavy work a s s o c i a t e d w i t h 
l o g g i n g . He c o n t i n u e d t o e x p e r i e n c e low back and b i l a t e r a l l e g 
p a i n d e p e n d i n g upon h i s a c t i v i t y . He o c c a s i o n a l l y m e n t i o n e d t h e 
p a i n t o h i s e m p l o y e r s . 

On September 29, 1986, c l a i m a n t jumped o f f a l o g w h i l e 
w o r k i n g f o r D a i l e y B r o t h e r s and e x p e r i e n c e d an a c u t e i n c r e a s e i n 
lo w back and l e g p a i n and numbness. A few days l a t e r he s o u g h t 
m e d i c a l a t t e n t i o n and l o s t t h r e e days o f work. He t h e n r e t u r n e d 
t o h i s n o r m a l work. I n December 1986 c l a i m a n t e x p e r i e n c e d a n o t h e r 
a c u t e i n c r e a s e i n low back and l e g p a i n and numbness when he 
p i c k e d up a l a r g e l o g f o r a c a m p f i r e . He s t o p p e d w o r k i n g as o f 
December 24, 1986. When h i s symptoms d i d n o t a b a t e , he s o u g h t 
t r e a t m e n t f r o m Dr. B e r t , o r t h o p e d i c s u r g e o n . A myelogram 
d i s c l o s e d a c o m p l e t e e x t r a d u r a l b l o c k due t o a h e r n i a t e d L4-5 
d i s c . Dr. B e r t p e r f o r m e d an L4-5 d i s c e c t o m y and r e l a t e d 
p r o c e d u r e s on F e b r u a r y 3, 1987. The s u r g e r y r e l i e v e d c l a i m a n t ' s 
symptoms. C l a i m a n t was r e l e a s e d t o h i s r e g u l a r work as o f May 5, 
1987 . 

CONCLUSIONS AND OPINION 

The R e f e r e e r e j e c t e d Dr. B e r t ' s o p i n i o n t h a t c l a i m a n t ' s 
d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s i n J a n u a r y 1987 was 
r e l a t e d t o h i s 1984 low back i n j u r y a t Bohemia, I n c . , as 
i n c o n s i s t e n t w i t h t h e c h r o n o l o g y o f c l a i m a n t ' s work i n c i d e n t s and 
m e d i c a l h i s t o r y . We do n o t a g r e e . W h i l e Dr. B e r t ' s n a r r a t i v e 
o p i n i o n i s b r i e f and c o n c l u s o r y , r e a d t o g e t h e r w i t h t h e 
n e u r o l o g i c a l workup by Dr. B e r n s t e i n , Dr. B e r t ' s o p e r a t i v e r e p o r t 
and Dr. Hosack's p a t h o l o g y r e p o r t ,  i t c l e a r l y e s t a b l i s h e s t h a t 
c l a i m a n t ' s h e r n i a t e d L4-5 d i s c s i g n i f i c a n t l y p r e d a t e d t h e 
i n c i d e n t s t h a t o c c u r r e d i n September and December o f 1986. There 
i s no m e d i c a l e v i d e n c e t o t h e c o n t r a r y . C l a i m a n t had no o t h e r 
i n j u r i e s between 1984 and 1986. H i s and h i s spouse's t e s t i m o n y 
t h a t c l a i m a n t had c o n t i n u o u s low back and l e g p a i n a f t e r t h e 1984 
i n j u r y i s u n r e b u t t e d and i s e n t i r e l y c o n s i s t e n t w i t h t h e h i s t o r i e s 
g i v e n Dr. B e r t and Dr. B e r n s t e i n i n J a n u a r y 1987. I t i s v e r y 
a p p a r e n t f r o m t h e e n t i r e r e c o r d t h a t c l a i m a n t i s a p e r s o n who does 
n o t seek m e d i c a l t r e a t m e n t l i g h t l y and c o n t i n u e s t o work w i t h as 
much p a i n as he can t o l e r a t e . 

We c o n c l u d e t h a t t h i s i s a case i n w h i c h c l a i m a n t 
s u s t a i n e d a back i n j u r y i n 1984 w h i c h was f o l l o w e d by a p e r i o d o f 
work w i t h c o n t i n u i n g symptoms i n d i c a t i n g a c o n t i n u a t i o n o f t h e 
c o n d i t i o n , f o l l o w e d by a s u b s e q u e n t p e r i o d o f d i s a b i l i t y 
p r e c i p i t a t e d by n o r m a l a c t i v i t i e s . The l a s t o f t h e s e 
p r e c i p i t a t i n g a c t i v i t i e s o c c u r r e d i n December 1986 when c l a i m a n t 
l i f t e d a l o g f o r a c a m p f i r e . The o n l y e v i d e n c e i n t h e r e c o r d 
a b o u t t h i s i n c i d e n t i s p r o b a t i v e t h a t  i t o c c u r r e d o f f t h e j o b . 
T h e re i s no p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t ' s employment w i t h 
D a i l e y B r o t h e r s i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y 
and need f o r m e d i c a l s e r v i c e s . We c o n c l u d e t h a t L i b e r t y N o r t h w e s t 
I n s u r a n c e C o r p o r a t i o n i s r e s p o n s i b l e f o r c l a i m a n t ' s 1987 s u r g e r y 
and d i s a b i l i t y as an a g g r a v a t i o n o f t h e 1984 a c c e p t e d l o w back 
i n j u r y . 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e 
o f $1,620 t o be p a i d by t h e SAIF C o r p o r a t i o n . As we have a s s i g n e d 
r e s p o n s i b i l i t y t o L i b e r t y N o r t h w e s t ,  i t f o l l o w s t h a t SAIF s h o u l d 
n o t have t o pay c l a i m a n t ' s a t t o r n e y f e e . The c o m p e n s a b i l i t y o f 
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c l a i m a n t ' s c o n d i t i o n was i n i s s u e a t t h e h e a r i n g and no o r d e r 
d e s i g n a t i n g p a y i n g a g e n t was e n t e r e d . C l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o an a s s e s s e d a t t o r n e y f e e f o r s e r v i c e s a t t h e h e a r i n g , 
p a y a b l e by L i b e r t y N o r t h w e s t , p u r s u a n t t o ORS 656 . 386( 1 ).. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 18, 1988  i s 
r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l d a t e d September 1 , 1987 
i s r e i n s t a t e d and u p h e l d . L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n ' s d e n i a l d a t e d F e b r u a r y 9, 1987 i s s e t a s i d e and 
c l a i m a n t ' s c l a i m i s remanded t o L i b e r t y N o r t h w e s t f o r a c c e p t a n c e 
as a c l a i m f o r a g g r a v a t i o n o f t h e J u l y 27, 1984 i n j u r y . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a s s e s s e d a t t o r n e y f e e 
f o r s e r v i c e s a t h e a r i n g i n t h e amount o f $1,620, t o be p a i d by 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n i n a d d i t i o n t o c l a i m a n t ' s 
c o m p e n s a t i o n . C o u n s e l f o r L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n 
i s a u t h o r i z e d a c l i e n t - p a i d a t t o r n e y f e e n o t t o exceed $816 f o r 
s e r v i c e s on B o a r d r e v i e w . 

DAVID W. HUNTLEY, Claimant WCB 87-02893 
B o t t i n i , et a!., Claimant's Attorneys December 14, 1988 
Lester Huntsinger (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Tenenbaum's o r d e r 
w h i c h : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f 
p s y c h i a t r i c t r e a t m e n t ; ( 2 ) f o u n d t h a t c l a i m a n t ' s back i n j u r y c l a i m 
was n o t p r e m a t u r e l y c l o s e d ; ( 3 ) a f f i r m e d a D e t e r m i n a t i o n O r d e r 
t h a t d i d n o t award any u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h i s 
back i n j u r y ; and ( 4 ) d e c l i n e d t o a d m i t two r e p o r t s o f f e r e d by 
c l a i m a n t i n t o e v i d e n c e . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y 
o f m e d i c a l t r e a t m e n t , p r e m a t u r e c l o s u r e , e x t e n t o f p e r m a n e n t 
d i s a b i l i t y , and a d m i s s i o n o f e v i d e n c e . We a g r e e w i t h t h e 
R e f e r e e ' s e v i d e n t i a r y r u l i n g , b u t r e v e r s e t h e r e m a i n d e r o f t h e 
d e c i s i o n s . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t ' s A u g u s t 1984 compensable i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t m e d i c a l l y 
s t a t i o n a r y . 

CONCLUSIONS OF LAW 

A t t h e o u t s e t , c l a i m a n t a r g u e s t h a t t h e R e f e r e e e r r e d i n 
e x c l u d i n g two documents f r o m t h e r e c o r d . Those documents were a 
March 27, 1987 m e d i c a l r e p o r t and a J u l y 1 , 1987 r e p o r t f r o m 
Dr. Thompson. B o t h documents were s u b m i t t e d i n v i o l a t i o n o f 
f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) . The R e f e r e e made a f i n d i n g on t h e 
r e c o r d t h a t good cause d i d n o t e x i s t f o r t h i s l a t e s u b m i s s i o n and 
e x c l u d e d t h e e x h i b i t s p u r s u a n t t o f o r m e r OAR 4 3 8-07-00 5 ( 4 ) . We 
a g r e e w i t h t h e R e f e r e e ' s d e c i s i o n based on t h e f o l l o w i n g r e a s o n i n g . 
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C l a i m a n t a r g u e s t h a t t h e March 27, 1987 r e p o r t s h o u l d 
have been a d m i t t e d as: ( 1 ) t h e l a t e s u b m i s s i o n was made 
i n a d v e r t e n t l y ; ( 2 ) SAIF was i n p o s s e s s i o n o f t h e r e p o r t ; and 
( 3 ) SAIF was n o t p r e j u d i c e d . We a r e n o t p e r s u a d e d by c l a i m a n t ' s 
a r g u m e n t . I n a d v e r t e n c e does n o t r i s e t o t h e l e v e l o f good c a u s e . 
F u r t h e r , under f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( a ) , an i n s u r e r was n o t 
r e q u i r e d t o s u b m i t a l l documents r e l e v a n t t o t h e c l a i m as 
e x h i b i t s , b u t r a t h e r o n l y t h o s e upon w h i c h  i t i n t e n d e d t o r e l y . 
F i n a l l y , a l t h o u g h  i t may be t r u e t h a t SAIF w o u l d n o t be 
p r e j u d i c e d , c o n s i d e r a t i o n o f p r e j u d i c e i s recommended, b u t n o t 
r e q u i r e d . A c c o r d i n g l y , t h e R e f e r e e was w i t h i n her d i s c r e t i o n t o 
e x c l u d e t h e March 27, 1987 r e p o r t . 

I n r e g a r d t o t h e J u l y 1 , 1987 r e p o r t ,  i t was s u b m i t t e d 
a p p r o x i m a t e l y 3 days p r i o r t o t h e h e a r i n g . I t was a u t h o r e d by 
Dr. Thompson, and c o u l d have been r e q u e s t e d a t a more t i m e l y 
d a t e . A c c o r d i n g l y , under f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) , t h e r e p o r t 
s h o u l d n o t have been a d m i t t e d and t h e R e f e r e e d i d n o t e r r i n 
e x c l u d i n g i t  . Under t h e s e c i r c u m s t a n c e s , t h e R e f e r e e was w i t h i n 
her d i s c r e t i o n i n r e f u s i n g t o a d m i t t h e a f o r e m e n t i o n e d r e p o r t s . 
See f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 4 ) . A c c o r d i n g l y , we have n o t c o n s i d e r e d 
t h e s e documents on r e v i e w . We now p r o c e e d t o t h e m e r i t s o f t h e 
c a s e . 

Based on a t o t a l i t y o f t h e e v i d e n c e , t h e R e f e r e e 
c o n c l u d e d t h a t c l a i m a n t ' s compensable i n j u r y was n o t a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s p s y c h o l o g i c a l c o n d i t i o n . We d i s a g r e e . 

To e s t a b l i s h c o m p e n s a b i l i t y o f h i s p s y c h o l o g i c a l 
c o n d i t i o n , c l a i m a n t must p r o v e , by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e , t h a t h i s compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s p s y c h o l o g i c a l c o n d i t i o n . Grace v. SAIF, 76 Or App 
511 ( 1 9 8 5 ) . F o l l o w i n g our de novo r e v i e w o f t h e e v i d e n c e , we 
c o n c l u d e t h a t c l a i m a n t has met t h a t b u r d e n . 

I n r e n d e r i n g her d e c i s i o n , t h e R e f e r e e was p e r s u a d e d by 
t h e o p i n i o n o f Dr. K l e i n , r a t h e r t h a n t h e o p i n i o n o f c l a i m a n t ' s 
t r e a t i n g p s y c h o l o g i s t , Dr. Flemming. Dr. K l e i n o p i n e s t h a t t h e 
i n d u s t r i a l i n j u r y was n o t a m a t e r i a l c o n t r i b u t i n g f a c t o r t o 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . Y e t , Dr. K l e i n examined 
c l a i m a n t once, and by her own a d m i s s i o n was u n a b l e t o p e r f o r m an 
a d e q u a t e exam due t o c l a i m a n t ' s anger and n o n c o o p e r a t i o n . G i v e n 
t h e s e f a c t s , we f i n d her o p i n i o n u n p e r s u a s i v e . See W e i l a n d v. 
SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 

C o n v e r s e l y , Dr. Flemming, p s y c h o l o g i s t , t r e a t e d 
c l a i m a n t b e f o r e and a f t e r h i s i n d u s t r i a l i n j u r y . A l t h o u g h 
c l a i m a n t does have p r e e x i s t i n g p e r s o n a l i t y p r o b l e m s ,  i t i s 
Dr. Flemming's o p i n i o n c l a i m a n t has s i g n i f i c a n t p s y c h o l o g i c a l 
p r o b l e m s d i r e c t l y a t t r i b u t a b l e t o t h e c o n t i n u i n g p r o b l e m s he 
e x p e r i e n c e s as a r e s u l t o f t h e compensable i n j u r y . I n l i g h t o f 
t h e f a c t t h a t Dr. Flemming has t r e a t e d c l a i m a n t on numerous 
o c c a s i o n s , b o t h p r i o r t o and f o l l o w i n g t h e o r i g i n a l i n j u r y , we 
f i n d h i s w e l l - r e a s o n e d o p i n i o n p e r s u a s i v e . See Kienow's Food 
S t o r e s v. L y s t e r , 79 Or App 416, 421 ( 1 9 8 6 ) . 

S i n c e we have c o n c l u d e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n i s compensable, we now t u r n t o t h e i s s u e o f p r e m a t u r e 
c l o s u r e .  I t i s a p p a r e n t f r o m t h e r e c o r d t h a t a l t h o u g h c l a i m a n t ' s 
p h y s i c a l c o n d i t i o n may be s t a t i o n a r y , h i s p s y c h o l o g i c a l c o n d i t i o n 
i s n o t . B o t h D r s . Thompson and Flemming i n d i c a t e t h a t f u r t h e r 
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p s y c h o l o g i c a l t r e a t m e n t i s needed b e f o r e c l a i m a n t ' s c o n d i t i o n can 
r e a c h a s t a t i o n a r y s t a t u s . F u r t h e r , SAIF has r e c o g n i z e d t h a t 
c l a i m a n t i s u n a b l e t o r e t u r n t o work w i t h o u t f u r t h e r t r e a t m e n t . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s c l a i m was c l o s e d 
p r e m a t u r e l y . Rogers v. T r i - M e t , 75 Or App 470, 473 ( 1 9 8 5 ) . 

As we have f o u n d c l a i m a n t ' s c l a i m t o have been c l o s e d 
p r e m a t u r e l y , we do n o t r e a c h t h e i s s u e o f p e r m a n e n t d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 1 1 , 1987 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r 
p r o c e s s i n g a c c o r d i n g t o l a w . The March 9, 1987 D e t e r m i n a t i o n 
O r d e r i s s e t a s i d e as p r e m a t u r e . C l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e a s s e s s e d f e e o f $1,900 f o r s e r v i c e s a t t h e H e a r i n g and 
B o a r d l e v e l s , t o be p a i d by SAIF. 

JAN H. KATAFIAS, Claimant WCB 87-10694 
Durham, et a l . , Claimant's Attorneys December 14, 1988 
Mark B. Will i a m s , Defense Attorney Order on Review 

R e v i e w e d by t h e Board en banc. 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
G a l l o w a y ' s o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f a l l e r g i c 
p o l l e n o s i s , c h r o n i c s i n u s i t i s and b r o n c h i a l asthma. The o n l y 
i s s u e i s c o m p e n s a b i l i t y o f t h e d e n i e d c o n d i t i o n s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a 4 4 - y e a r o l d c o r r e c t i o n s s u p e r v i s o r , who 
has w o r k e d f o r t h i s e m p l o y e r s i n c e December 1 9 7 1 . He has a 
l i f e l o n g h i s t o r y o f a l l e r g i c p o l l e n o s i s e x p r e s s e d by a l l e r g i c 
r h i n i t i s ( h a y f e v e r ) and a l l e r g i c c o n j u n c t i v i t i s . He a l s o has a 
l i f e l o n g h i s t o r y o f b r o n c h i a l asthma w i t h a l l e r g i c c omponent. He 
e x p e r i e n c e s t h e w o r s t symptoms d u r i n g h i g h p o l l e n t i m e s o f t h e 
y e a r , u s u a l l y f r o m l a t e s p r i n g u n t i l e a r l y autumn. He t a k e s b o t h 
o r a l and i n j e c t e d m e d i c a t i o n f o r t h e s e c o n d i t i o n s . P r i o r t o 
December 1986 he used t h e i n j e c t i o n s o n l y f o r s i x months o u t o f 
t h e y e a r , d u r i n g t h e heavy p o l l e n s e a s o n . S i n c e December 1986 he 
has used t h e i n j e c t i o n s y e a r a r o u n d . 

C l a i m a n t does n o t smoke, has n e v e r smoked a n d, t o t h e 
g r e a t e s t e x t e n t p o s s i b l e , i s n o t a r o u n d p e o p l e who smoke when he 
i s away f r o m h i s j o b . When he i s on t h e j o b he i s exposed t o 
heavy c o n c e n t r a t i o n s o f c i g a r e t t e smoke. On o r a b o u t December 8, 
1986 c l a i m a n t d e v e l o p e d an upper r e s p i r a t o r y v i r a l i l l n e s s w h i c h 
e x p r e s s e d as a s o r e t h r o a t , l a r y n g i t i s and s i n u s i t i s . The v i r a l 
i l l n e s s c o m b i n e d w i t h h i s p r e e x i s t i n g c o n d i t i o n s were e x a c e r b a t e d 
by t h e e x p o s u r e t o c i g a r e t t e smoke, r e s u l t i n g i n a r e s p i r a t o r y 
a n n oyance and i r r i t a t i o n a l syndrome. On J u l y 6, 1987, t h e 
s e l f - i n s u r e d e m p l o y e r a c c e p t e d r e s p o n s i b i l i t y f o r t h e r e s p i r a t o r y 
a n n oyance and i r r i t a t i o n a l syndrome and d e n i e d r e s p o n s i b i l i t y f o r 
t h e p r e e x i s t i n g c o n d i t i o n s o f a l l e r g i c p o l l e n o s i s , c h r o n i c 
s i n u s i t i s and b r o n c h i a l asthma. 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s work e x p o s u r e t o c i g a r e t t e smoke d i d n o t 
c a u s e o r w o r s e n t h e p a t h o l o g y o f h i s p r e e x i s t i n g a l l e r g i c 
p o l l e n o s i s , c h r o n i c s i n u s i t i s o r b r o n c h i a l a s thma. 
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CONCLUSIONS OF LAW 

C l a i m a n t s u g g e s t e d a t t h e h e a r i n g t h a t t h e e m p l o y e r ' s 
p a r t i a l d e n i a l was i n v a l i d as a m a t t e r o f l a w . ( T r . 67.) We 
r e j e c t t h a t a r g u m e n t . See Johnson v. S p e c t r a P h y s i c s , 303 Or 49 
( 1 9 8 7 ) . 

T h i s i s a c l a i m f o r o c c u p a t i o n a l d i s e a s e . To p r e v a i l , 
c l a i m a n t must e s t a b l i s h by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t 
t h e d e n i e d c o n d i t i o n s e i t h e r were caused by e x p o s u r e a t work or 
t h a t t h e p r e e x i s t i n g c o n d i t i o n s were worsened p a t h o l o g i c a l l y by 
h i s work e x p o s u r e . Wheeler v. B o i s e Cascade Co r p . , 298 Or 452 
( 1 9 8 5 ) . The m e d i c a l and l a y e v i d e n c e i s unanimous t h a t c l a i m a n t 
has p r e e x i s t i n g a l l e r g i c p o l l e n o s i s , c h r o n i c s i n u s i t i s and 
b r o n c h i a l asthma. The m e d i c a l e v i d e n c e a l s o i s unanimous t h a t 
c l a i m a n t ' s work e x p o s u r e d i d n o t cause any o f t h e s e c o n d i t i o n s . 
The q u e s t i o n i s w h e t h e r t h e o n - t h e - j o b e x p o s u r e t o c i g a r e t t e smoke 
p a t h o l o g i c a l l y worsened any o f t h e s e c o n d i t i o n s . We v i e w t h i s as 
a complex m e d i c a l q u e s t i o n . 

Dr. Bardana v i e w s t h e o n s e t o f c l a i m a n t ' s v i r a l i l l n e s s 
as n o n o c c u p a t i o n a l . The symptoms o f t h e p r e e x i s t i n g c o n d i t i o n s , 
a c c o r d i n g t o Dr. Bardana, i n c r e a s e d a f t e r a c q u i s i t i o n o f t h e v i r a l 
i l l n e s s , making c l a i m a n t more v u l n e r a b l e t o t h e c i g a r e t t e smoke, 
r e s u l t i n g i n t h e symptom complex he d e s c r i b e s as r e s p i r a t o r y 
annoyance and i r r i t a t i o n a l syndrome. I t i s t h i s l a s t syndrome 
o n l y t h a t he a s c r i b e s t o c l a i m a n t ' s o n - t h e - j o b e x p o s u r e t o 
c i g a r e t t e smoke. Dr. Bardana does n o t , as c l a i m a n t a r g u e s , a s s i g n 
t h e d e v e l o p m e n t o f t h e v i r a l i l l n e s s t o t h e e x p o s u r e t o smoke.  I t 
was i n s t e a d t h e c o m b i n a t i o n o f t h e v i r a l i l l n e s s w i t h t h e 
u n d e r l y i n g c o n d i t i o n s t h a t , when t h e smoke was added, r e s u l t e d i n 
t h e syndrome t h a t t h e employer has a c c e p t e d . Dr. O ' H a l l o r a n , 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , a l s o n o t e s t h a t t h e i r r i t a n t 
e f f e c t s o f c o n t i n u o u s e x p o s u r e t o a i r b o r n e c i g a r e t t e smoke worsen 
t h e symptoms o f c o n d i t i o n s such as c l a i m a n t ' s . N e i t h e r p h y s i c i a n 
has s t a t e d t h a t t h e u n d e r l y i n g c o n d i t i o n s t h e m s e l v e s have worsened 
o t h e r t h a n s y m p t o m a t i c a l l y . 

The symptom complex t h a t a c t u a l l y was caused by t h e 
o n - t h e - j o b e x p o s u r e has been a c c e p t e d w i t h o u t r e s e r v a t i o n by t h e 
e m p l o y e r . C l a i m a n t has n o t p r o v e n t h a t h i s p r e e x i s t i n g a l l e r g i c 
p o l l e n o s i s , c h r o n i c s i n u s i t i s and b r o n c h i a l asthma have worsened 
o t h e r t h a n s y m p t o m a t i c a l l y . We c o n c l u d e t h a t t h e p a r t i a l d e n i a l 

r e i n s t a t e d and u p h e l d . 

was c o r r e c t . 

ORDER 

The 
The R e f e r e e ' s o r d e r d a t e d

 s e l f - i n s u r e d e m p l o y e r ' s p a r t i a l
 J a n u a r y 12, 1988 i s r e v e r s e d . 
 d e n i a l d a t e d J u l y 6, 1987 i s 

Board Member C r i d e r d i s s e n t i n g . 

C l a i m a n t f i l e d a c l a i m f o r r e s p i r a t o r d i s e a s e r e s u l t i n g 
f r o m e n v i r o n m e n t a l smoke i n t h e w o r k p l a c e . The em p l o y e r a c c e p t e d 
what  i t d e s c r i b e d as "upper r e s p i r a t o r y annoyance and i r r i t a t i o n a l 
syndrome" b u t d e n i e d " a l l e r g i c p o l l e n o s i s , c h r o n i c s i n u s i t i s and 
b r o n c h i a l asthma." The R e f e r e e s e t a s i d e t h e d e n i a l . The Board 
r e v e r s e s . I d i s s e n t . 

The e v i d e n c e u n e q u i v o c a l l y e s t a b l i s h e s t h a t c l a i m a n t naa 
s u f f e r e d f o r many y e a r s f r o m a l l e r g i c p o l l e n o s i s , a t l e a s t d u r i n g 
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t h e summer m o n t h s , and f r o m b r o n c h i a l a s t h m a , a l t h o u g h t h e l a t t e r 
was w e l l c o n t r o l l e d i n r e c e n t y e a r s .  I t i s a l s o c l e a r t h a t 
c l a i m a n t ' s " c h r o n i c " s i n u s i t i s d i d n o t d e v e l o p u n t i l December, 
1986, as a r e s u l t o f a v i r a l i n f e c t i o n . Ex. 4-8. E x p o s u r e t o 
smoke i n t e r a c t e d w i t h t h e i n f e c t i o n . A c c o r d i n g t o Dr. B a r d a n a , 
upon whom t h e m a j o r i t y r e l i e s , " i t i s p r o b a b l e t h a t t h i s 
i r r i t a n t - i n d u c e d i n f l a m m a t i o n i n t e n s i f i e d t h e i n f e c t i o n and 
t e m p o r a r i l y w o r s e n e d t h e r h i n o - s i n u s i t i s " . Ex. 6-2. 

On t h e b a s i s o f Dr. Bardana's o p i n i o n , t h e s e l f - i n s u r e d 
e m p l o y e r a c c e p t e d a symptom complex w h i c h  i t d e s c r i b e d as 
" r e s p i r a t o r y annoyance and i r r i t a t i o n a l s yndrome." 

The m a j o r i t y w o u l d p e r m i t t h e e m p l o y e r t o a c c e p t , as an 
o c c u p a t i o n a l d i s e a s e , t h i s symptom complex w h i c h , a c c o r d i n g t o t h e 
m e d i c a l e v i d e n c e , r e p r e s e n t s a w o r s e n i n g o f an i d e n t i c a l symptom 
complex w h i c h  i t c h a r a c t e r i z e s as p r e e x i s t i n g . The p r e e x i s t i n g 
c o n d i t i o n i s d e s c r i b e d by Dr. Bardana a t one p o i n t as " c h r o n i c 
s i n u s i t i s " o f r e c e n t e t i o l o g y (Ex. 4) and a t a n o t h e r as 
" r h i n o - s i n u s i t i s " o f l o n g s t a n d i n g d u r a t i o n ( E x . 6 - 1 ) . W h i c h e v e r 
i t i s ,  i t i s o b v i o u s t h a t t h e p r e e x i s t i n g c o n d i t i o n i s i d e n t i c a l 
t o t h e c o n d i t i o n w h i c h t h e e m p l o y e r a c c e p t e d , a l b e i t p e r h a p s l e s s 
s e v e r e . 

The e m p l o y e r a p p a r e n t l y b e l i e v e d , based on t h e o p i n i o n 
o f Dr. B a r d a n a , t h a t t h e i r r i t a n t - i n d u c e d w o r s e n i n g o f c l a i m a n t ' s 
s i n u s i t i s o r r h i n i t i s , was t e m p o r a r y and "would have r e s o l v e d " i n 
f o u r t o s i x weeks. Ex. 6-1. I f t h e e m p l o y e r i n f a c t b e l i e v e s 
c l a i m a n t ' s a c c e p t e d c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y and has 
r e s o l v e d , t h e e m p l o y e r s h o u l d s u b m i t t h e a c c e p t e d c l a i m f o r 
c l o s u r e . A t t h a t p o i n t , t h e E v a l u a t i o n S e c t i o n may d e t e r m i n e 
w h e t h e r or n o t t h e r e a r e p e r m a n e n t r e s i d u a l s . The e m p l o y e r s h o u l d 
n o t be p e r m i t t e d t o s h o r t c i r c u i t t h e c l a i m c l o s u r e p r o c e s s by 
a c c e p t i n g a c o n d i t i o n , p o s t u l a t i n g t h a t  i t i s o n l y t e m p o r a r y , and 
a t t h e same t i m e d e n y i n g an i d e n t i c a l c o n d i t i o n , p o s t u l a t i n g t h a t 
t h e d e n i e d component i s p e r m a n e n t . T h i s p r e c l o s u r e p a r t i a l d e n i a l 
o f an a c c e p t e d i n s e p a r a b l e c o n d i t i o n must be s e t a s i d e . 
A c q u i l l o n v. CNA I n s u r a n c e , 60 Or App 231 ( 1 9 8 2 ) . 

I o b s e r v e t h a t t h e m a j o r i t y i s drawn i n t o e r r o r by 
a s k i n g t h e wrong q u e s t i o n . The m a j o r i t y a s k s w h e t h e r o r n o t 
c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n has w o r s e n e d . T h i s i s t h e wrong 
q u e s t i o n because t h e e m p l o y e r has a l r e a d y a c c e p t e d t h e w o r s e n i n g . 
The q u e s t i o n i s n o t w h e t h e r t h e e m p l o y e r was l e g a l l y r e q u i r e d t o 
have a c c e p t e d t h e w o r s e n i n g b u t w h e t h e r , once a c c e p t e d , t h e 
e m p l o y e r may t u r n a r o u n d and deny t h e same symptom c o m p l e x t h a t i t 
has a c c e p t e d w i t h o u t a l l o w i n g c l a i m a n t t o e s t a b l i s h v i a t h e 
c l o s u r e p r o c e s s what p o r t i o n o f h i s p e r m a n e n t symptoms a r e r e l a t e d 
t o t h e a c c e p t e d c o n d i t i o n and what p o r t i o n t o t h e p r e e x i s t i n g 
c o n d i t i o n . The answer t o t h a t q u e s t i o n i s no. 

For t h i s r e a s o n , I w o u l d a f f i r j n t h e R e f e r e e ' s o r d e r . 
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NORMAN F. LAMOTTE, Claimant WCB 86-02227 
David C. Force, Claimant's Attorney December 14, 1988 
William B l i t z (SAIF), Defense Attorney Order on Review (Remanding) 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s Board r e v i e w o f R e f e r e e D a u g h t r y ' s 
o r d e r w h i c h d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t f o r t h e r e a s o n 
t h a t no r e s p o n s e was r e c e i v e d f r o m c l a i m a n t s u b s e q u e n t t o an Order 
t o Show Cause. 

ISSUES 

1 . Whether c l a i m a n t t i m e l y r e q u e s t e d Board r e v i e w . 

2. Whether t h e R e f e r e e p r o p e r l y d i s m i s s e d c l a i m a n t ' s 
case f o r h i s f a i l u r e t o show cause. 

FINDINGS OF FACT 

On F e b r u a r y 13, 1986, c l a i m a n t r e q u e s t e d a h e a r i n g and 
s u b m i t t e d h i s a p p l i c a t i o n t o s c h e d u l e . On F e b r u a r y 19, 1986, t h e 
Wo r k e r s ' Compensation Board a c k n o w l e d g e d r e c e i p t o f t h e r e q u e s t 
and a p p l i c a t i o n . On May 6, 1986, c o p i e s o f t h e N o t i c e o f H e a r i n g , 
s e t f o r A u g u s t 28, 1986, were i s s u e d and m a i l e d t o t h e p a r t i e s . 
On September 17, 1986, c l a i m a n t ' s c l a i m was p l a c e d  i n i n a c t i v e 
s t a t u s u n t i l June 17, 1987 due t o p e n d i n g c o n c u r r e n t l i t i g a t i o n , 
t h e outcome o f w h i c h c o u l d m a t e r i a l l y a f f e c t c l a i m a n t ' s h e a r i n g . 
The o r d e r r e q u i r e d c l a i m a n t t o s u b m i t an a p p l i c a t i o n t o s c h e d u l e 
or a r e q u e s t f o r e x t e n s i o n o f i n a c t i v e s t a t u s p r i o r t o June 17, 
1987 . 

On J u l y 2, 1987, R e f e r e e D a u g h t r y i s s u e d an Order t o 
Show Cause, i f any, w i t h i n 30 days o f t h e Order why t h e case 
s h o u l d n o t be d i s m i s s e d as abandoned.  I t f u r t h e r s t a t e d t h a t "an 
A p p l i c a t i o n t o Sc h e d u l e a H e a r i n g d a t e i n d i c a t i n g a p r e s e n t 
r e a d i n e s s t o p r o c e e d i s NOT an a d e q u a t e r e s p o n s e t o t h i s O r d e r . 
YOU MUST SHOW WHY THE DELAY OCCURRING PRIOR TO THE ENTRY OF THIS 
ORDER SHOULD NOT RESULT IN DISMISSAL."" (Emphasis  i n o r i g i n a l ) . 

On Augus t 2 1 , 1987, R e f e r e e D a u g h t r y e n t e r e d an Order o f 
D i s m i s s a l s i n c e c l a i m a n t had n o t res p o n d e d t o t h e Order t o Show 
Cause. The D i s m i s s a l Order s t a t e d t h a t i f c l a i m a n t was 
d i s s a t i s f i e d w i t h t h e d e c i s i o n , he c o u l d , n o t l a t e r t h a n 30 days 
a f t e r t h e m a i l i n g d a t e o f t h e O r d e r , r e q u e s t a r e v i e w by t h e 
W o r k e r s ' Compensation B o a r d .  I t f u r t h e r s t a t e d t h a t f a i l u r e t o 
m a i l such a r e q u e s t f o r r e v i e w w i t h i n 30 days a f t e r t h e m a i l i n g 
d a t e o f t h e Order w o u l d r e s u l t i n h i s "LOSS OF RIGHT TO APPEAL 
FROM THIS ORDER." 

On August 24, 1987, c l a i m a n t ' s c o u n s e l m a i l e d a l e t t e r 
t o R e f e r e e D a u g h t r y r e q u e s t i n g t h a t t h e Order o f D i s m i s s a l be s e t 
a s i d e and t h a t t h e m a t t e r be s c h e d u l e d f o r h e a r i n g . A l o n g w i t h 
t h a t l e t t e r , c o u n s e l a t t a c h e d a copy o f a l e t t e r d a t e d J u l y 3 1 , 
1987, a d d r e s s e d t o R e f e r e e D a u g h t r y and w r i t t e n by c o u n s e l i n 
re s p o n s e t o t h e Order t o Show Cause. The r e c o r d does n o t i n d i c a t e 
w h e t h e r t h e J u l y 31 l e t t e r was m a i l e d by c l a i m a n t ' s c o u n s e l t o t h e 
R e f e r e e p r i o r t o August 24, 1987 and, i f s o , when. 

I n t h e J u l y 3 1 , 1987 l e t t e r , c l a i m a n t ' s c o u n s e l s t a t e d 
t h a t c l a i m a n t ' s case had been p l a c e d  i n i n a c t i v e s t a t u s so t h a t he 
c o u l d undergo a d d i t i o n a l m e d i c a l t e s t i n g r e g a r d i n g h i s c l a i m . 
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C o u n s e l e x p l a i n e d t h a t a l i v e r b i o p s y was r e c e n t l y a c c o m p l i s h e d 
and t h e t e s t r e s u l t s were r e c e i v e d by c l a i m a n t on J u l y 1 , 1987. 
T h e r e f o r e , c l a i m a n t was a t t h a t t i m e r e a d y t o p r o c e e d t o h e a r i n g . 

On September 2 1 , 1987, C l a i m a n t ' s c o u n s e l m a i l e d a 
Request f o r Review t o t h e W o r k e r s ' C o m p e n s a t i o n B o a r d r e q u e s t i n g 
t h a t t h e B o a r d r e v i e w t h e R e f e r e e ' s A u g u s t 2 1 , 1987 O r d e r o f 
D i s m i s s a l . 

CONCLUSIONS OF LAW 

Board j u r i s d i c t i o n 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w u n d e r ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
B o a r d and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

I f f i l i n g o f a r e q u e s t f o r B o a r d r e v i e w o f a R e f e r e e ' s 
o r d e r i s a c c o m p l i s h e d by m a i l i n g ,  i t s h a l l be presumed t h a t t h e 
r e q u e s t was m a i l e d on t h e d a t e shown on a r e c e i p t f o r r e g i s t e r e d 
o r c e r t i f i e d m a i l b e a r i n g t h e stamp o f t h e U n i t e d S t a t e s P o s t a l 
S e r v i c e s h o w i n g t h e d a t e o f m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

H e r e , t h e t h i r t i e t h day a f t e r t h e R e f e r e e ' s A u g u s t 2 1 , 
1987 O r d e r o f D i s m i s s a l was September 20, 1987, a Sunday. 
T h e r e f o r e , t h e l a s t day t o t i m e l y f i l e a r e q u e s t f o r B o a r d r e v i e w 
was Monday, September 2 1 , 1987. See ORS 174.120. C l a i m a n t ' s 
September 2 1 , 1987 r e q u e s t f o r Boar d r e v i e w o f t h e R e f e r e e ' s 
A u g u s t 2 1 , 1987 O r d e r o f D i s m i s s a l was s e n t by c e r t i f i e d m a i l on 
September 2 1 , 1987. T h e r e f o r e , t h e r e q u e s t was t i m e l y . See 
W a l t e r D. H e n n e b e r g , 40 Van N a t t a 109 ( 1 9 8 8 ) . 

P r o p r i e t y o f t h e R e f e r e e ' s O r d e r o f D i s m i s s a l 

C l a i m a n t c o n t e n d s , c o n t r a r y t o t h e R e f e r e e ' s s t a t e m e n t 
i n t h e O r d e r o f D i s m i s s a l t h a t , by h i s l e t t e r t o R e f e r e e D a u g h t r y , 
d a t e d J u l y 3 1 , 1987, he d i d show good cause why h i s c l a i m s h o u l d 
n o t be d i s m i s s e d as abandoned. No h e a r i n g was h e l d and t h e r e i s 
n o t h i n g i n t h e r e c o r d t o i n d i c a t e t h a t R e f e r e e D a u g h t r y e v e r 
r e c e i v e d t h a t l e t t e r . 

C l a i m a n t c o n t e n d s t h a t he m a i l e d h i s J u l y 3 1 , 1987 
l e t t e r t o R e f e r e e D a u g h t r y w i t h i n 30 days o f t h e J u l y 2, 1987 
Or d e r t o Show Cause. R e f e r e e D a u g h t r y i s s u e d h i s Order o f 
D i s m i s s a l because he had r e c e i v e d no r e s p o n s e t o t h e Orde r t o Show 
Cause. We c a n n o t d i s c e r n f r o m t h e r e c o r d w h e t h e r c l a i m a n t ' s 
J u l y 3 1 , 1987 l e t t e r was m a i l e d w i t h i n t h e s t a t u t o r y t i m e l i m i t s 
s i n c e c l a i m a n t has n o t p r o v i d e d p r o o f f r o m t h e p o s t o f f i c e o f t h e 
m a i l i n g d a t e . 

On r e v i e w o f t h e r e c o r d b e f o r e u s , we c o n c l u d e t h a t t h e 
case has been i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 
See ORS 6 5 6 . 2 9 5 ( 5 ) . A c c o r d i n g l y , t h e O r d e r o f D i s m i s s a l s h a l l be 
v a c a t e d and s e t a s i d e and t h e case s h a l l be remanded t o t h e 
H e a r i n g s D i v i s i o n f o r a h e a r i n g t o d e t e r m i n e w h e t h e r o r n o t 
c l a i m a n t ' s J u l y 3 1 , 1987 l e t t e r was a t i m e l y and s u f f i c i e n t 
r e s p o n s e t o t h e J u l y 2, 1987 Orde r t o Show Cause. 
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ORDER 

The A u g u s t 2 1 , 1987 Order o f D i s m i s s a l i s v a c a t e d . T h i s 
m a t t e r i s remanded t o t h e H e a r i n g s D i v i s i o n f o r a h e a r i n g t o 
d e t e r m i n e w h e t h e r o r n o t c l a i m a n t ' s J u l y 3 1 , 1987 r e s p o n s e t o 
R e f e r e e D a u g h t r y ' s Order t o Show Cause was t i m e l y f i l e d . I f t h e 
re s p o n s e was t i m e l y f i l e d , t h e R e f e r e e i s d i r e c t e d t o d e c i d e t h e 
s u f f i c i e n c y o f t h a t r e s p o n s e . 

GARY G. LEMERE, Claimant WCB 87-02647 
Peter 0. Hansen, Claimant's Attorney December 14, 1988 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e T. L a v e r e Johnson's 
o r d e r t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s u l c e r c o n d i t i o n ; and ( 2 ) d e c l i n e d t o assess a p e n a l t y f o r 
a l l e g e d u n r e a s o n a b l e c o n d u c t , b u t awarded c l a i m a n t an a t t o r n e y f e e . 
N e i t h e r p a r t y f i l e d b r i e f s i n t h i s m a t t e r . We a f f i r m i n p a r t and 
m o d i f y i n p a r t . 

ISSUES 

1 . Whether c l a i m a n t ' s u l c e r c o n d i t i o n was m a t e r i a l l y caused 
or worsened by h i s compensable low back i n j u r y . 

2. Whether c l a i m a n t i s e n t i t l e d t o a p e n a l t y and r e l a t e d 
a t t o r n e y f e e f o r SAIF's a l l e g e d u n r e a s o n a b l e d e l a y i n payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

FINDINGS OF FACT 

On O c t o b e r 20, 1986, c l a i m a n t compensably i n j u r e d h i s back 
w h i l e employed a t SAIF's i n s u r e d . The c o n d i t i o n was d i a g n o s e d as a 
lumbar s t r a i n and a d i s c h e r n i a t i o n a t L4-5, r i g h t , w i t h 
r a d i c u l o p a t h y . On May 29, 1987, s u r g e r y was p e r f o r m e d t o c o r r e c t t h e 
c o n d i t i o n . The c l a i m r e m a i n e d i n open s t a t u s a t t h e t i m e o f t h e 
h e a r i n g o f August 14, 1987. 

C l a i m a n t has e x p e r i e n c e d symptoms o f back p a i n s i n c e t h e 
i n d u s t r i a l i n j u r y . The symptom complex has r e s u l t e d i n l i m i t a t i o n s on 
h i s a c t i v i t i e s o f b e n d i n g , s t o o p i n g and s t a n d i n g . The use o f c r u t c h e s 
has been r e q u i r e d t h r o u g h o u t t h e c o u r s e o f c l a i m a n t ' s m e d i c a l 
t r e a t m e n t . 

C l a i m a n t has e x p e r i e n c e d m e n t a l d i s t r e s s because o f : ( 1 ) 
h i s symptom complex; ( 2 ) i n a b i l i t y t o r e t u r n t o work; and ( 3 ) t h e 
i m p a c t t h e i n d u s t r i a l i n j u r y has had on h i s p r e s e n t and f u t u r e 
p r o s p e c t i v e f i n a n c i a l c o n d i t i o n . 

C l a i m a n t was h o s p i t a l i z e d d u r i n g November 1986 and d u r i n g 
J a n u a r y 1987 f o r a b d o m i n a l c o m p l a i n t s o f p a i n , nausea and v o m i t i n g . 
M e d i c a l a t t e n t i o n was r e c e i v e d f o r t h e c o m p l a i n t s . The c o n d i t i o n was 
d i a g n o s e d v a r i o u s l y as r e c u r r i n g p a n c r e a t i t i s , a c u t e g a s t r o - e n t i t i s 
and a d u o d e n a l u l c e r . C l a i m a n t had a p r i o r h i s t o r y o f p a n c r e a t i t i s . 

On F e b r u a r y 23, 1987, SAIF d e n i e d c l a i m a n t ' s d u o d e n a l u l c e r 
c l a i m and s t a t e d t h a t t h e c o n d i t i o n was n e i t h e r caused n or worsened by 
t h e i n d u s t r i a l i n j u r y o r i t s s e q u e l a e . 
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C l a i m a n t has e x h i b i t e d f u n c t i o n a l o v e r l a y and p r o b a b l e 
m a n i p u l a t i v e m o t i v e s t h r o u g h o u t t h e c o u r s e o f h i s m e d i c a l t r e a t m e n t . 

Time l o s s b e n e f i t s were p a i d t o c l a i m a n t on t h e a c c e p t e d 
back c l a i m . The f i r s t payment o f t i m e l o s s b e n e f i t s was made on 
O c t o b e r 3 1 , 1986 i n t h e sum o f $1 2 8 . 0 1 . The second payment o f t i m e 
l o s s b e n e f i t s was made on November 17, 1986, two days l a t e , i n t h e 
amount o f $256.02. 

C l a i m a n t ' s d u o d e n a l u l c e r c o n d i t i o n was n e i t h e r m a t e r i a l l y 
c a u s e d nor w o r s e n e d by h i s compensable i n j u r y o r i t s s e q u e l a e . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o p r o v e a c a u s a l 
r e l a t i o n s h i p b etween h i s compensable back i n j u r y o r i t s s e q u e l a e and 
h i s d u o d e n a l u l c e r c o n d i t i o n . We a g r e e and a d o p t t h e R e f e r e e ' s 
c o n c l u s i o n s w i t h t h e f o l l o w i n g s u p p l e m e n t . 

Dr. Ward, a c h i r o p r a c t i c p h y s i c i a n , c a u s a l l y r e l a t e d 
c l a i m a n t ' s c o n d i t i o n d i a g n o s e d as a d u o d e n a l u l c e r t o t h e i n d u s t r i a l 
i n j u r y , i n t e r m s o f t h e c o n d i t i o n b e i n g s e c o n d a r y t o t h e p h y s i c a l and 
e m o t i o n a l s t r e s s o f t h e i n j u r y . Dr. B u l g e r d i d n o t ; he b e l i e v e d t h a t 
t h e c o n d i t i o n was caused by a s e v e r e a n x i e t y r e s p o n s e w h i c h was n o t 
a t t r i b u t a b l e t o any a c c i d e n t , i n j u r y o r p r e e x i s t i n g c o n d i t i o n . I n 
s h o r t , Dr. B u l g e r f e l t t h a t t h e c o n d i t i o n was an " e x p r e s s i o n o f an 
i n d i v i d u a l ' s p a r t i c u l a r p e r s o n a l i t y and c h a r a c t e r i s t i c b e h a v i o r . " 
Dr. G i r o d , a s p e c i a l i s t c e r t i f i e d i n i n t e r n a l m e d i c i n e and i n f e c t i o u s 
d i s e a s e s , a l s o d i d n o t r e l a t e t h e c o n d i t i o n t o t h e i n d u s t r i a l i n j u r y 

 p e n a l t y when  i t u n r e a s o n a b l y d e l a y s t h e payment o f c o m p e n s a t i o n , 

o r i t s s e q u e l a e , a l t h o u g h he conceded t h a t m e n t a l 
e x a c e r b a t e t h e symptoms o f an u l c e r c o n d i t i o n . 

 s t r e s s c o u l d 

P e n a l t i e s and a t t o r n e y f e e s 

P u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) , an i n s u r e r s h a l l be l i a b l e f o r 
a 
p l u s an a t t o r n e y f e e w h i c h may be a s s e s s e d u n d e r ORS 656.382. 

SAIF's November 17, 1986 payment o f $256.02 was t w o days 
l a t e . A l t h o u g h t h e R e f e r e e awarded c l a i m a n t an a t t o r n e y f e e f o r SAIF's 
u n r e a s o n a b l e c o n d u c t , he d e c l i n e d t o award a p e n a l t y , c o n c l u d i n g t h a t 
no amounts were t h e n due upon w h i c h t o a s s e s s a p e n a l t y . We m o d i f y . 

For p u r p o s e s o f a s s e s s i n g a p e n a l t y , t h e amount " t h e n due" 
i s c a l c u l a t e d as o f t h e t i m e o f t h e d e n i a l , n o t t h e t i m e o f h e a r i n g . 
See Wacker S i l t r o n i c C o r p o r a t i o n v. S a t c h e r , 91 Or App 654, 658 
( 1 9 8 8 ) . T h e r e f o r e , t h e amount t h e n due t o c l a i m a n t was $256.02. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 28, 1987 i s a f f i r m e d i n p a r t and 
m o d i f i e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t d e c l i n e d 
t o award c l a i m a n t a p e n a l t y f o r t h e SAIF C o r p o r a t i o n ' s u n r e a s o n a b l e 
d e l a y i n t h e payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s i s m o d i f i e d . 
SAIF i s a s s e s s e d a 10 p e r c e n t p e n a l t y based on i t s l a t e payment o f 
$256.02. The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
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MELANIE D. MONROE, Claimant WCB 87-00543, 87-05910, 87-08026 
Bischoff & Strooband, Claimant's Attorneys & 87-08027 
Cowling & Heysell, Defense Attorneys December 14, 1988 
Scheminske & Lyons, Defense Attorneys Order on Review 
Acker, et a l . , Defense Attorneys 

Reviewed by Board Members F e r r i s and C r i d e r . 

F i r e m a n ' s Fund I n s u r a n c e r e q u e s t s r e v i e w o f R e f e r e e 
M e l l u m ' s o r d e r w h i c h s e t a s i d e i t s "de f a c t o " d e n i a l o f s u r g e r y . 
We a f f i r m . 

ISSUES 

The s o l e i s s u e i s wh e t h e r c l a i m a n t has p r o v e n by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t p r o p o s e d s u r g e r y i s r e a s o n a b l e 
and n e c e s s a r y and t h e r e f o r e compensable under ORS 656.245. 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her low back on 
November 16, 1979. Fir e m a n ' s Fund a c c e p t e d a back i n j u r y . The 
i n i t i a  l d i a g n o s e s were c e r v i c a l and lumbar s p r a i n s . 

C l a i m a n t has had p e r s i s t e n t c h r o n i c l o w back p a i n w i t h 
r a d i a t i n g r i g h t l e g p a i n . Numerous c o n s e r v a t i v e t r e a t m e n t s have 
been t r i e d w i t h no s u c c e s s . D i a g n o s t i c s t u d i e s have been somewhat 
i n c o n c l u s i v e ; however, c l a i m a n t has a t r o p h y o f her r i g h t c a l f . 
S t u d i e s p e r f o r m e d i n F e b r u a r y 1985 d e m o n s t r a t e t h a t t h e r e  i s 
p r o b a b l y i m p i n g e m e n t o f t h e L5 n e r v e r o o t b e n e a t h t h e p e d i c l e o r 
f a c e t j o i n t s . (Ex. 7 1 ) . D r s . Maukonen, Yamodis and P e t e r s o n a r e 
a l l i n v o l v e d i n c l a i m a n t ' s t r e a t m e n t . A l l t h r e e recommend 
s u r g e r y . D r s . Rosenbaum and L a n g s t o n and t h e O r t h o p a e d i c 
C o n s u l t a n t s , a l  l i n d e p e n d e n t e x a m i n e r s , a l  l recommend a g a i n s t 
s u r g e r y . 

I n v i e w o f c l a i m a n t ' s c l i n i c a l f i n d i n g s , i n c r e a s e d 
d i s a b i l i t y and i n c r e a s e d p r o b l e m s p e r f o r m i n g a c t i v i t i e s o f d a i l y 
l i v i n g , s u r g e r y i s w a r r a n t e d t o t r y t o r e l i e v e c l a i m a n t ' s 
d i s a b i l i t y . (Ex. 7 4 ) . C l a i m a n t ' s c u r r e n t l o w back p r o b l e m s and 
need f o r s u r g e r y a r e caused by her compensable i n j u r y . 

ULTIMATE FINDING OF FACT 

The p r o p o s e d s u r g e r y i s a r e a s o n a b l e and n e c e s s a r y 
t r e a t m e n t f o r c l a i m a n t ' s compensable i n j u r y . 

CONCLUSIONS 

The Board a d o p t s t h e R e f e r e e ' s o p i n i o n . 

ORDER 

The R e f e r e e ' s o r d e r o f F e b r u a r y 1 1 , 1988 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y ' s f e e o f $300 
f o r s e r v i c e s on Board r e v i e w , t o be p a i d by Fir e m a n ' s Fund. A 
c l i e n t - p a i d f e e p a y a b l e f r o m F i reman's Fund t o i t s c o u n s e l , n o t t o 
exceed $1,326.50, i s a p p r o v e d . 
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JOHN PARTIBLE, Claimant WCB 87-14305 & 87-08931 
Tamblyn & Bush, Claimant's Attorneys December 14, 1988 
Norman Cole (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Knapp's o r d e r t h a t : 
( 1 ) h e l d t h a t c l a i m a n t ' s J u l y 9, 1986 i n j u r y was n o t an 
a g g r a v a t i o n o f h i s December 6, 1979 i n j u r y ; ( 2 ) h e l d t h a t 
c l a i m a n t ' s J u l y 9, 1986 neck and upper back i n j u r y was merged w i t h 
h i s a c c e p t e d F e b r u a r y 7, 1980 l o w back i n j u r y c l a i m ; ( 3 ) h e l d t h a t 
t h e March 30, 1987 s t i p u l a t i o n s e t t l e d a l l c l a i m s a r i s i n g o u t o f 
t h e J u l y 9, 1986 i n j u r y and d e n i e d c l a i m a n t ' s r e q u e s t t o s e t a s i d e 
t h e s t i p u l a t i o n ; and ( 4 ) d e n i e d c l a i m a n t ' s r e q u e s t f o r a p e n a l t y 
and a t t o r n e y f e e f o r nonpayment o f m e d i c a l s e r v i c e s . We r e v e r s e 
i n p a r t and a f f i r m i n p a r t . 

ISSUES ON REVIEW 

1 . Whether c l a i m a n t ' s J u l y 9, 1986 neck and uppe r back 
i n j u r y was c o r r e c t l y p r o c e s s e d as a p a r t o f t h e F e b r u a r y 7, 1980 
low back i n j u r y c l a i m . 

2. Whether t h e March 30, 1987 s t i p u l a t i o n s e t t l e d a l l 
i s s u e s a r i s i n g o u t o f t h e J u l y 9, 1986 i n j u r y a n d , i f s o , w h e t h e r 
t h e s t i p u l a t i o n s h o u l d be s e t a s i d e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a n o n d i s a b l i n g neck i n j u r y on 
December 6, 1979. The c l a i m was a c c e p t e d by t h e SAIF C o r p o r a t i o n 
as n o n d i s a b l i n g . C l a i m a n t has s i x l u m b a r v e r t e b r a e . On 
F e b r u a r y 7, 1980, he s l i p p e d and t w i s t e d h i s l o w back r e s u l t i n g i n 
t r a u m a t i c a g g r a v a t i o n o f a s p o n d y l o l y s t h e s i s a t L6-S1. The c l a i m 
was a c c e p t e d by SAIF as d i s a b l i n g . C l a i m a n t was n o t an a c c e p t a b l e 
s u r g i c a l c a n d i d a t e and a l  l i n i t i a l t r e a t m e n t was c o n s e r v a t i v e . 
The f i r s t . c l a i m c l o s u r e was by D e t e r m i n a t i o n O r d e r d a t e d A p r i l 16, 
1 9 8 1 . C l a i m a n t e n t e r e d an e x t e n d e d p e r i o d o f v o c a t i o n a l 
a s s i s t a n c e p r o g r a m s . T r a i n i n g was suspended i n A u g u s t 1982 and 
c l a i m a n t u n d e r w e n t a l u m b o s a c r a l f u s i o n . As o f May 17, 1984, 
c l a i m a n t had been awarded c o m p e n s a t i o n o f 192 d e g r e e s f o r 60 
p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r i n j u r y t o t h e 
lo w b a c k . By v i r t u e o f a d i s p u t e d c l a i m s e t t l e m e n t a p p r o v e d 
May 17, 1984, c l a i m a n t a g r e e d t h a t h i s t h e n p e n d i n g c l a i m f o r 
a g g r a v a t i o n and h i s c l a i m f o r b e n e f i t s on a c c o u n t o f a 
p s y c h o l o g i c a l c o n d i t i o n were n o t c o m p e n s a b l e . 

C l a i m a n t began an a u t h o r i z e d t r a i n i n g p r o g r a m as a s h o r t 
o r d e r cook i n J a n u a r y 1986. The p r o g r a m was i n t e r r u p t e d and 
resumed i n June 1986. C l a i m a n t ' s l o w back c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y as o f June 4, 1986. On J u l y 9, 1986 c l a i m a n t s u s t a i n e d 
a neck and uppe r back i n j u r y w h i l e e m p t y i n g a m i l k c o n t a i n e r i n t o 
a v a t w h i l e engaged i n h i s a u t h o r i z e d t r a i n i n g p r o g r a m . SAIF 
a c c e p t e d r e s p o n s i b i l i t y f o r t h e neck and uppe r back i n j u r y as a 
p a r t o f t h e 1980 low back i n j u r y c l a i m . C l a i m a n t c o m p l e t e d t h e 
a u t h o r i z e d t r a i n i n g p r o g r a m i n December 1986. On J a n u a r y 14, 
1987, a D e t e r m i n a t i o n O r d e r c l o s e d t h e l o w back c l a i m and awarded 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n d u r i n g t h e p e r i o d o f t r a i n i n g . 

I n March 1987 c l a i m a n t u n d e r t o o k u n r e p r e s e n t e d 
n e g o t i a t i o n s w i t h John Hayenga, a SAIF c l a i m s e x a m i n e r . The 
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r e s u l t was a s t i p u l a t i o n t h a t was a p p r o v e d by a p r i o r R e f e r e e on 
March 30, 1987. The s t i p u l a t i o n r e f e r s o n l y t o c l a i m a n t ' s 1980 
i n j u r y and t h e D e t e r m i n a t i o n Order d a t e d J a n u a r y 14, 1987. 
C l a i m a n t was i n f o r m e d by Mr. Hayenga t h a t any i s s u e s r e l a t i n g t o 
t h e J u l y 9, 1986 i n j u r y w o u l d n o t be d i s c u s s e d d u r i n g n e g o t i a t i o n s 
and w o u l d be t h e s u b j e c t o f a n o t h e r c a s e . The s t i p u l a t i o n 
p r o v i d e d t h a t c l a i m a n t w o u l d r e c e i v e a d d i t i o n a l u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y c o m p e n s a t i o n o f 59.68 d e g r e e s f o r 
18.65 p e r c e n t f o ra t o t a l award o f 251.68 d e g r e e s f o r 78.65 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y " t o c l a i m a n t ' s 
l o w back," s u b j e c t t o t h e o f f s e t o f an ov e r p a y m e n t o f $3,033.98, 
and t h a t , "The D e t e r m i n a t i o n Order d a t e d J a n u a r y 14, 1987 i s 
o t h e r w i s e a p p r o v e d i n a l l r e s p e c t s and a l l i s s u e s r a i s e d o r 
r a i s a b l e a r e h e r e b y r e s o l v e d . " (Ex. 162.) 

CONCLUSIONS AND OPINION 

1 . P r o c e s s i n g o f t h e 1986 i n j u r y c l a i m . 

SAIF concedes t h a t  i t has some r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s J u l y 9, 1986 i n j u r y . I  t r e l i e s upon F i r k u s v. A l d e r 
Cr. L b r , 48 Or App 251 ( 1 9 8 0 ) , t o s u p p o r t i t s c o n t e n t i o n t h a t t h e 
1986 i n j u r y became a p a r t o f t h e 1980 c l a i m . C l a i m a n t a l s o r e l i e s 
on F i r k u s v. A l d e r Cr. L b r . , s u p r a , b u t c o n t e n d s t h a t F i r k u s 
a d d r e s s e s o n l y t h e q u e s t i o n o f r e s p o n s i b i l i t y f o r i n j u r i e s 
i n c u r r e d d u r i n g a u t h o r i z e d t r a i n i n g p r ograms and i s s i l e n t on how 
t h e s e k i n d s o f c l a i m s s h o u l d be p r o c e s s e d . The R e f e r e e r u l e d i n 
a c c o r d a n c e w i t h SAIF's p o s i t i o n . B o t h p a r t i e s a g r e e t h a t t h i s i s 
a m a t t e r o f f i r s t i m p r e s s i o n . 

The F i r k u s c o u r t h e l d t h a t , where a second i n j u r y o c c u r s 
d u r i n g an a u t h o r i z e d t r a i n i n g p r o g r a m s p o n s o r e d by a c l a i m f o r an 
e a r l i e r i n j u r y , t h e i n j u r e d w o r k e r i s e n t i t l e d t o seek 
c o m p e n s a t i o n f o r t h e second i n j u r y f r o m t h e o r i g i n a l i n s u r e r under 
t h e d o c t r i n e e x p r e s s e d i n Wood v. SAIF, 30 Or App 1103 (19 7 7 ) r e v 
den 282 Or 189 ( 1 9 7 8 ) . N e i t h e r F i r k u s n o r Wood d i r e c t l y a d d r e s s e d 
t h e q u e s t i o n r a i s e d i n t h i s c a s e , i . e . i s t h e second e v e n t i n 
e f f e c t merged w i t h t h e o r i g i n a l i n j u r y f o r p u r p o s e s o f p r o c e s s i n g 
and c a l c u l a t i o n o f a g g r a v a t i o n r i g h t s , o r i s t h e second e v e n t 
e v a l u a t e d and p r o c e s s e d e i t h e r as an a g g r a v a t i o n o f t h e o r i g i n a l 
i n j u r y o r as a new i n j u r y w i t h a t t e n d a n t a g g r a v a t i o n r i g h t s o f i t s 
own. 

We c o n c l u d e t h a t t h e second e v e n t must be e v a l u a t e d 
i n d e p e n d e n t l y and, d e p e n d i n g on t h e f a c t s o f t h e c a s e , p r o c e s s e d 
e i t h e r as an a g g r a v a t i o n o f t h e f i r s t i n j u r y o r as a new i n j u r y 
w i t h new a g g r a v a t i o n r i g h t s . I n r e a c h i n g t h i s c o n c l u s i o n we a r e 
g u i d e d i n p a r t by t h e c o u r t ' s s t a t e m e n t i n Wood v. SAIF, s u p r a , 30 
Or App a t 1107, t h a t t h e f a c t s o f t h e Wood case e s t a b l i s h e d t h a t 
t h e r e was a new i n j u r y and t h a t t h e o r i g i n a l i n s u r e r was n o t 
l i a b l e f o r c o m p e n s a t i o n on a t h e o r y o f a g g r a v a t i o n . We i n f e r f r o m 
t h a t s t a t e m e n t t h a t t h e o r i g i n a l i n s u r e r was l i a b l e f o r a new 
i n j u r y . The f a c t s o f t h i s case c l e a r l y e s t a b l i s h t h a t c l a i m a n t 
s u s t a i n e d a new i n j u r y . There was a d i s c r e t e a c c i d e n t t h a t 
r e s u l t e d i n i n j u r y t o a d i f f e r e n t p a r t o f c l a i m a n t ' s body. 

SAIF's p o s i t i o n i s t h a t  i t i s t h e o r i g i n a l c l a i m t h a t 
b e a r s r e s p o n s i b i l i t y f o r t h e new i n j u r y . Under t h i s t h e o r y , any 
s u b s e q u e n t compensable i n j u r y w o u l d r e l a t e back t o t h e d a t e o f t h e 
o r i g i n a l i n j u r y f o r a l l p u r p o s e s . As an i l l u s t r a t i o n o f t h e 
p o t e n t i a l e x t r e m i t y o f SAIF's a p p r o a c h , i f t h e s u b s e q u e n t i n j u r y 
r e s u l t e d i n a w o r k e r ' s d e a t h , t h e w o r k e r w o u l d be deemed t o have 
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d i e d as o f t h e d a t e o f t h e o r i g i n a l i n j u r y . T h i s w o u l d p l a c e t h e 
m a j o r i t y o f t h e r i s k o f f u t u r e i n j u r y i n an a u t h o r i z e d t r a i n i n g 
p r o g r a m upon t h e w o r k e r , w i t h t h e r i s k i n c r e a s i n g w i t h t h e p a s s a g e 
o f t i m e . The r e s u l t i n t h i s c a s e , i  f SAIF's r e a s o n i n g i s 
a c c e p t e d , w o u l d be t h a t  i t i s l i a b l e f o r n e i t h e r an a g g r a v a t i o n 
n o r a new i n j u r y . 

We c o n c l u d e t h a t t h i s a p p r o a c h i s i n c o n s i s t e n t w i t h t h e 
p u r p o s e o f t h e W o r k e r s ' C o m p e n s a t i o n Law, as s e t f o r t h i n ORS 
6 5 6 . 0 1 2 ( 2 ) . The b e t t e r a p p r o a c h , w h i c h we a d o p t , i s t h a t a 
s u b s e q u e n t e v e n t r e m a i n s t h e r e s p o n s i b i l i t y o f t h e o r i g i n a l 
i n s u r e r , b u t t h a t w h e t h e r  i t r e l a t e s t o t h e o r i g i n a l c l a i m depends 
upon w h e t h e r t h e s u b s e q u e n t e v e n t i s an a g g r a v a t i o n o r a new 
i n j u r y . I f  i t i s a new i n j u r y , as  i t i s i n t h i s c a s e ,  i t i s a new 
c l a i m , w i t h a l  l o f t h e a t t e n d a n t a t t r i b u t e s , i n c l u d i n g a new 
a g g r a v a t i o n p e r i o d . We c o n c l u d e t h a t t h e J u l y 9, 1986 i n j u r y 
s h o u l d have been a c c e p t e d and p r o c e s s e d as a a c l a i m f o r a new 
i n j u r y . 

2. E f f e c t o f t h e March 30, 1987 S t i p u l a t i o n . 

C l a i m a n t t e s t i f i e d t h a t he u n d e r s t o o d t h e s t i p u l a t i o n 
was i n t e n d e d t o r e s o l v e o n l y t h e m a t t e r o f t h e e x t e n t o f h i s 
p e r m a n e n t d i s a b i l i t y t o t h e l o w back under t h e 1980 c l a i m . He 
f u r t h e r t e s t i f i e d t h a t , when he a s k e d t h e e x a m i n e r a b o u t t h e 1986 
i n j u r y d u r i n g t h e c o u r s e o f d i s c u s s i o n s , he was t o l d t h a t t h e 1986 
i n j u r y was n o t a p a r t o f t h e d i s c u s s i o n s and w o u l d have t o be 
d e a l t w i t h s e p a r a t e l y . C l a i m a n t ' s t e s t i m o n y i s n o t c o n t r o v e r t e d . 
C l a i m a n t a s k s t h a t t h e s t i p u l a t i o n be s e t a s i d e on a c c o u n t o f a 
m a t e r i a l m i s r e p r e s e n t a t i o n r e g a r d i n g i t s e f f e c t upon t h e 1986 
i n j u r y . The R e f e r e e f o u n d t h a t t h e s t i p u l a t i o n was e x e c u t e d i n 
good f a i t h w i t h f u l l u n d e r s t a n d i n g by t h e p a r t i e s and d e c l i n e d t o 
s e t  i t a s i d e . 

C l a i m a n t ' s v e r s i o n o f e v e n t s i s e n t i r e l y c o n s i s t e n t w i t h 
o u r f i n d i n g t h a t t h e 1986 i n j u r y i s a c l a i m s e p a r a t e f r o m t h e 1980 
c l a i m . I f we had a d o p t e d SAIF's p r o c e s s i n g t h e o r y , i . e . t h a t t h e 
1986 i n j u r y merged i n t o t h e 1980 c l a i m , c l a i m a n t ' s a r g u m e n t m i g h t 
be p e r s u a s i v e . As we have c o n c l u d e d t h a t t h e 1980 and 1986 
i n j u r i e s s h o u l d have been t h e s u b j e c t s o f s e p a r a t e c l a i m s , we need 
n o t f u r t h e r p u r s u e c l a i m a n t ' s a r g u m e n t . 

We a d d r e s s e d a s i m i l a r s i t u a t i o n i n Tana L. W i l s o n , 40 
Van N a t t a 476, 478 ( 1 9 8 8 ) , i n w h i c h we c o n c l u d e d t h a t a c l a i m 
w h i c h was n o t a d d r e s s e d i n a d i s p u t e d c l a i m s e t t l e m e n t was n o t 
b a r r e d by t h e s e t t l e m e n t . The o p e r a t i v e l a n g u a g e o f t h e 
s e t t l e m e n t i n t h i s c a s e i s as f o l l o w s : "The D e t e r m i n a t i o n O r d e r 
d a t e d J a n u a r y 14, 1987 i s o t h e r w i s e a p p r o v e d i n a l  l r e s p e c t s and 
a l l i s s u e s r a i s e d o r r a i s a b l e a r e h e r e b y r e s o l v e d . " (Ex. 162-2.) 
We c o n c l u d e t h a t t h e s t i p u l a t i o n r e s o l v e d o n l y i s s u e s r e l a t i n g t o 
t h e 1980 i n j u r y c l a i m , w h i c h was c l o s e d by t h e J a n u a r y 14, 1987 
D e t e r m i n a t i o n O r d e r . The 1980 c l a i m was f o r a low back i n j u r y . 
C l a i m a n t does n o t a t t a c k t h e s t i p u l a t i o n i n s o f a r as  i t d e a l s w i t h 
t h e l o w back c l a i m . We c o n c l u d e t h a t i s s u e s r e l a t e d t o t h e 1986 
i n j u r y were n e i t h e r r a i s e d n o r r a i s a b l e i n c o n n e c t i o n w i t h t h e 
s e t t l e m e n t o f t h e J a n u a r y 14, 1987 D e t e r m i n a t i o n O r d e r . For t h i s 
r e a s o n , we a f f i r m t h e R e f e r e e ' s d e c i s i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 26, 1988 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
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h o l d i n g t h a t c l a i m a n t ' s 1986 i n j u r y merged w i t h t h e 1980 low back 
c l a i m i s r e v e r s e d . The SAIF C o r p o r a t i o n i s o r d e r e d t o a c c e p t t h e 
J u l y 9, 1986 i n j u r y as a new i n j u r y c l a i m and p r o c e s s  i t i n 
a c c o r d a n c e w i t h l a w . C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 25 
p e r c e n t o f t h e c o m p e n s a t i o n f o r t e m p o r a r y and permanent d i s a b i l i t y 
r e s u l t i n g f r o m t h i s o r d e r under t h e 1986 i n j u r y c l a i m , n o t t o 
e xceed $3,800, as an a t t o r n e y f e e t o be p a i d o u t o f c l a i m a n t ' s 
c o m p e n s a t i o n and n o t i n a d d i t i o n t h e r e t o . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

MICHELLE RABIDEAU, Claimant WCB 87-08860 & 87-11499 
Velure & Yates, Claimant's Attorneys December 14, 1988 
Jim Northrup (SAIF), Defense Attorney Order on Review 
Fenner, et a l . , Attorneys 
Nelson, et a l . , Defense Attorneys 

Reviewed by Board Members F e r r i s and J ohnson. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w 
o f t h a t p o r t i o n o f R e f e r e e M i l l s ' o r d e r w h i c h s e t a s i d e i t s d e n i a l 
o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l arm 
c o n d i t i o n . We r e v e r s e i n p a r t . 

ISSUES 

C o m p e n s a b i l i t y o f b i l a t e r a l arm c o n d i t i o n . 

FACTS 

C l a i m a n t worked f o r t h e e m p l o y e r , a p o u l t r y p r o c e s s i n g 
f i r m , d u r i n g two p e r i o d s f r o m December o f 1983 t h r o u g h June 19, 
1984 and f r o m September 13, 1985 t h r o u g h O c t o b e r 23, 1985. 
Between t h o s e p e r i o d s , c l a i m a n t was on m a t e r n i t y l e a v e . The SAIF 
C o r p o r a t i o n i n s u r e d t h e e m p l oyer d u r i n g t h e f i r s t p e r i o d o f 
employment and L i b e r t y N o r t h w e s t was t h e i n s u r e r d u r i n g t h e second 
p e r i o d . 

D u r i n g t h e f i r s t p e r i o d o f employment, c l a i m a n t worked 
i n a c o l d room as a p r o d u c t i o n w o r k e r r e s p o n s i b l e f o r c h i c k e n 
p r o c e s s i n g and p a c k a g i n g . I n t h a t c a p a c i t y , she r o t a t e d among 
s e v e r a l p o s i t i o n s w i t h a v a r i e t y o f s p e c i a l i z e d t a s k s . These 
t a s k s r e q u i r e d heavy l i f t i n g and r a p i d and r e p e t i t i v e use o f her 
hands, w r i s t s , arms and s h o u l d e r s . D u r i n g t h i s t i m e , she 
d e v e l o p e d s h a r p p a i n s and numbness r a d i a t i n g f r o m t h e hands 
t h r o u g h t h e arms and i n t o t h e s h o u l d e r s . She c o m p l a i n e d t o her 
s u p e r v i s o r and was g i v e n w r i s t bands t o wear d u r i n g t h e day and 
w r i s t b r a c e s t o wear a t n i g h t . She wore them r e g u l a r l y , b u t t h e y 
p r o v i d e d no r e l i e f . 

The symptoms p e r s i s t e d a f t e r she l e f t work i n June o f 
1984 and t h r o u g h o u t h e r m a t e r n i t y l e a v e , y e t she d i d n o t seek 
t r e a t m e n t f o r t h i s c o n d i t i o n . When she r e t u r n e d t o work i n 
September o f 1985, she was a s s i g n e d t o a k i t c h e n where c h i c k e n s 
were s k i n n e d , deboned and p r o c e s s e d f o r c h i c k e n n u g g e t s and o t h e r 
s p e c i a l t y c u t s . W h i l e d e b o n i n g , she used her r i g h t hand t o 
m a n i p u l a t e t h e k n i f e w h i l e her l e f t hand s u p p o r t e d and m a n i p u l a t e d 
t h e c h i c k e n . The j o b r e q u i r e d heavy l i f t i n  g and r e p e t i t i v e use o f 
t h e hands and w r i s t s . Her symptoms worsened d u r i n g t h i s t i m e , b u t 
she wore no w r i s t bands or b r a c e s . She e v e n t u a l l y l e f t t h e j o b 
due t o symptoms and s c h e d u l i n g d i f f i c u l t i e s . She has n o t worked 
s i n c e O c t o b e r o f 1985. 
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The symptoms n e v e r t h e l e s s p e r s i s t e d a f t e r she l e f t 
work. She f i n a l l y sought medical t r e a t m e n t f o r these symptoms on 
May 15, 1987, when she saw Dr. Throop f o r a n e u r o l o g i c a l 
c o n s u l t a t i o n . Throop examined her upper and lower e x t r e m i t i e s and 
conducted e l e c t r o d i a g n o s t i c t e s t s on the r i g h t arm, and found no 
n e u r o l o g i c a l a b n o r m a l i t i e s . He noted t h a t c l a i m a n t was 
o v e r w e i g h t , p a r t i c u l a r l y about the shoulder g i r d l e s , and diagnosed 
" v a s c u l a r t h o r a c i c o u t l e t syndrome due t o t i g h t n e s s of t h e 
musc u l a t u r e about t he shoulder g i r d l e s b i l a t e r a l l y worsened by 
[ c l a i m a n t ' s ] body h a b i t u s . " He a l s o noted d i f f u s e j o i n t 
t enderness and p a i n on movement which he a t t r i b u t e d t o a 
d e g e n e r a t i v e or a r t h r i t i c process. He r e l e a s e d c l a i m a n t f o r 
m o d i f i e d work t h a t r e q u i r e d no r e p e t i t i v e hand movement. 
Dr. Throop has n e i t h e r t r e a t e d nor reexamined c l a i m a n t s i n c e t h e 
s o l e e x a m i n a t i o n on May 15, 1987. 

On October 15, 1987, c l a i m a n t underwent an independent 
m e d i c a l e x a m i n a t i o n (IME) by Dr. Nathan, a hand surgeon. Nathan 
examined both upper e x t r e m i t i e s and r e f e r r e d c l a i m a n t f o r nerve 
c o n d u c t i o n s t u d i e s of both arms and a hand f u n c t i o n e v a l u a t i o n . 
He diagnosed b i l a t e r a l c a r p a l t u n n e l syndrome, l o n g - t e r m and 
i d i o p a t h i c , and f o c a l s l o w i n g i n the r i g h t u l n a r nerve a t t h e 
elbow, m i l d and i d i o p a t h i c . 

Claimant f i l e d o c c u p a t i o n a l disease c l a i m s f o r t h i s 
c o n d i t i o n w i t h SAIF and L i b e r t y Northwest. Each i n s u r e r denied 
the c o m p e n s a b i l i t y o f and r e s p o n s i b i l i t y f o r the c l a i m . 

We do not f i n d t h a t c l a i m a n t ' s b i l a t e r a l arm c o n d i t i o n 
i s r e l a t e d t o her work a c t i v i t i e s . 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t t h e c l a i m was compensable and 
t h a t L i b e r t y Northwest was the r e s p o n s i b l e i n s u r e r . On r e v i e w , 
L i b e r t y Northwest contends t h a t t h e c l a i m was not compensable. We 
agree and re v e r s e a c c o r d i n g l y . 

Claimant must prove an o c c u p a t i o n a l disease by a 
preponderance o f the evidence. Former ORS 656. 802 ( 1 ) ( a ) ; C l a r k v. 
Erdman Meat Packing, 88 Or App 1, 5 (1 9 8 7 ) , rev den 305 Or 102 
(19 8 8 ) . There are two p r e r e q u i s i t e s f o r e s t a b l i s h i n g an 
o c c u p a t i o n a l d i s e a s e : (1) The disease must a r i s e o u t of and i n 
the scope o f employment; and (2) the disease must be one t o which 
the employe i s not o r d i n a r i l y s u b j e c t e d or exposed o t h e r than 
d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment t h e r e i n . Former ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) . The f i r s t p r e r e q u i s i t e i n v o l v e s the a p p l i c a t i o n of 
a u n i t a r y w o r k - c o n n e c t i o n a n a l y s i s t o determine whether t he 
disease i s s u f f i c i e n t l y w o r k - r e l a t e d . SAIF v. N o f f s i n g e r , 80 Or 
App 640, 645, rev den 302 Or 342 (1986). I n a p p l y i n g t h i s 
a n a l y s i s , we c o n s i d e r i d i o p a t h i c f a c t o r s , i n a d d i t i o n t o 
o n - t h e - j o b and o f f - t h e - j o b a c t i v i t i e s and exposures. I f t h e f i r s t 
p r e r e q u i s i t e i s s a t i s f i e d , c l a i m a n t must then prove t h a t work 
a c t i v i t i e s or exposures, when compared t o non-work a c t i v i t i e s or 
exposures, were t he major c o n t r i b u t i n g cause of the d i s e a s e . 
D e t h l e f s v. Hyster Co., 295 Or 298, 310 (1 9 8 3 ) ; SAIF v. 
N o f f s i n g e r , supra, 80 Or App a t 645-656; C l a r k v. Erdman Meat 
Packing, supra. 

The c a u s a t i o n of c l a i m a n t ' s c o n d i t i o n p r e s e n t s a complex 
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m e d i c a l q u e s t i o n . Hence, a l t h o u g h h e r c r e d i b l e t e s t i m o n y i s 
p r o b a t i v e , r e s o l u t i o n o f t h i s case t u r n s l a r g e l y on t h e m e d i c a l 
e v i d e n c e . U r i s v. Compensation D e p a r t m e n t , 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

The m e d i c a l e v i d e n c e i s e v e n l y d i v i d e d . Dr. T h r o o p 
d i a g n o s e d v a s c u l a r t h o r a c i c o u t l e t syndrome, based p r i m a r i l y on a 
p o s i t i v e Adson's maneuver. I n i t i a l l y , he r e l a t e d t h e c o n d i t i o n t o 
c l a i m a n t ' s b u i l d and t h e d i s t r i b u t i o n o f her body w e i g h t . He 
c o u l d n o t d e t e r m i n e "whether t h e j o i n t p r o b l e m s were e x a c e r b a t e d 
o r b r o u g h t on by [ w o r k ] a c t i v i t i e s , " b u t he n o t e d t h a t t h o r a c i c 
o u t l e t syndrome can be b r o u g h t on by e x c e s s i v e o v e r h e a d s h o u l d e r 
g i r d l e a c t i v i t y . L a t e r , he o p i n e d by c h e c k - t h e - b o x r e s p o n s e s on 
Forms 827 ( F i r s t M e d i c a l R e p o r t ) t h a t c l a i m a n t ' s c o n d i t i o n was 
work r e l a t e d . 

Dr. N a t h a n , on t h e o t h e r hand, d i a g n o s e d b i l a t e r a l 
c a r p a l t u n n e l syndrome and m i l d f o c a l s l o w i n g i n t h e r i g h t u l n a r 
n e r v e a t t h e e l b o w , based on n e r v e c o n d u c t i o n s t u d i e s . He n o t e d 
t h e p e r s i s t e n c e o f symptoms even a f t e r c l a i m a n t q u i t work i n 1985 
and o p i n e d t h a t t h e p r e s e n c e o f n e r v e e n t r a p m e n t s i n b o t h median 
n e r v e s s t r o n g l y s u g g e s t e d t h a t she had an i d i o p a t h i c p r o c e s s . He 
o p i n e d t h a t t h e c o n d i t i o n was n o t r e l a t e d t o work a c t i v i t i e s . 
N athan a l s o q u e s t i o n e d t h e r e l i a b i l i t y o f Dr. T hroop's d i a g n o s i s , 
s t a t i n g t h a t a f i n d i n g o f p o s i t i v e Adson's maneuver i s f r e q u e n t l y 
p r e s e n t i n p e r s o n s w i t h o u t t h o r a c i c o u t l e t syndrome. T h r o o p 
r e s p o n d e d by r e i t e r a t i n g h i s d i a g n o s i s o f v a s c u l a r t h o r a c i c o u t l e t 
syndrome based on t h e p o s i t i v e Adson's maneuver and by o p i n i n g 
t h a t n e r v e c o n d u c t i o n s t u d i e s were w i t h i n n o r m a l l i m i t s . 

The R e f e r e e gave two r e a s o n s f o r h i s d e c i s i o n . F i r s t , 
he a s s i g n e d g r e a t e r w e i g h t t o Dr. T hroop's o p i n i o n , based on t h e 
f i n d i n g t h a t T h r oop was t h e t r e a t i n g p h y s i c i a n . Second, he 
d i s c o u n t e d t h e p e r s u a s i v e n e s s o f Dr. Nathan's o p i n i o n , d i s a g r e e i n g 
w i t h Nathan's c o n c l u s i o n t h a t t h e c o n d i t i o n was e n t i r e l y 
i d i o p a t h i c . We d i s a g r e e w i t h b o t h r e a s o n s f o r t h e d e c i s i o n . 

We f i n d no r e a s o n t o a s s i g n Dr. T h roop t h e s t a t u s o f 
t r e a t i n g p h y s i c i a n . T h roop examined c l a i m a n t o n l y o n c e , on 
r e f e r r a l f r o m Dr. G i b b e n s , and a d m i n i s t e r e d no t r e a t m e n t . 
M o r e o v e r , t h a t e x a m i n a t i o n t o o k p l a c e more t h a n one y e a r a f t e r 
c l a i m a n t q u i t her j o b . C o n s e q u e n t l y , Throop's o p i n i o n i s n o t 
e n t i t l e d t o g r e a t e r w e i g h t . 

A f t e r r e v i e w i n g t h e m e d i c a l e v i d e n c e on t h e q u e s t i o n o f 
w h e t h e r c l a i m a n t ' s c o n d i t i o n i s work r e l a t e d , we c o n c l u d e t h a t 
Dr. Nathan's o p i n i o n i s a t l e a s t as w e l l e x p l a i n e d as 
Dr. T h r o o p ' s . I n d e e d , T h r o o p ' s c h e c k - t h e - b o x o p i n i o n l a c k s any 
e x p l a n a t i o n o r a n a l y s i s . We can o n l y presume t h a t T h r oop based 
h i s o p i n i o n on t h e t e m p o r a l r e l a t i o n s h i p between c l a i m a n t ' s 
symptoms and work a c t i v i t i e s . However, we d e c l i n e t o i n f e r 
c a u s a t i o n f r o m mere c h r o n o l o g i c a l sequence where, as h e r e , t h e r e 
i s m e d i c a l e v i d e n c e o f a l t e r n a t i v e causes f o r t h e c o n d i t i o n . See 
Bradshaw v. SAIF, 69 Or App 587, 589-90 ( 1 9 8 4 ) ; Edwards v. SAIF, 
30 Or App 2 1 , 24, r e v den 279 Or 301 ( 1 9 7 7 ) . Nathan r e l a t e d t h e 
c o n d i t i o n t o an i d i o p a t h i c p r o c e s s . T h roop h i m s e l f i n i t i a l l y 
r e l a t e d t h e c o n d i t i o n t o c l a i m a n t ' s b u i l d and d i s t r i b u t i o n o f 
w e i g h t . We c o n c l u d e , t h e r e f o r e , t h a t t h e e v i d e n c e on work 
r e l a t i o n i s , a t b e s t , i n e q u i p o i s e . C o n s e q u e n t l y , c l a i m a n t has 
n o t s u s t a i n e d her b u r d e n o f p r o v i n g t h a t her c o n d i t i o n i s work 
r e l a t e d . Because we do n o t f i n d t h e b i l a t e r a l arm c o n d i t i o n t o be 
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work r e l a t e d , we c o n c l u d e t h a t  i t i s n o t a com p e n s a b l e 
o c c u p a t i o n a l d i s e a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 1, 1 9 8 8  i s r e v e r s e d 
i n p a r t . L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l d a t e d 
June 4, 1 9 8 7 i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s award o f an 
a s s e s s e d f e e on t h e d e n i a l i s d i s a l l o w e d . The r e m a i n d e r o f t h e 
o r d e r  i s a f f i r m e d . A c l i e n t - p a i d f e e , p a y a b l e f r o m L i b e r t y 
N o r t h w e s t t o i t s c o u n s e l , i s a p p r o v e d n o t t o ex c e e d $ 1 , 4 8 7 8 . 5 0 . 

JOSE RODRIGUEZ, C l a i m a n t WCB 87-02745 
Welch, Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s December 14, 1988 
G a i l Gage ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Bo a r d Members F e r r i s and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r 
h i s g r o i n and back c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e remand and 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

We a f f i r m and a d o p t t h e R e f e r e e ' s o p i n i o n and o r d e r w i t h t h e 
f o l l o w i n g comment: 

C l a i m a n t r e q u e s t s remand t o t h e R e f e r e e on t h e g r o u n d s t h a t 
c e r t a i n t r a n s l a t e d s t a t e m e n t s o f t h e c l a i m a n t a r e so d i s j o i n t e d by t h e 
t r a n s l a t i o n as t o be " u n i n t e l l i g i b l e . " He p a r t i c u l a r l y o b j e c t s t o t h e 
a d m i s s i o n o f a r e c o r d e d s t a t e m e n t o f c l a i m a n t d a t e d J a n a u r y 3 0 , 1 9 8 7 . 
We n o t e t h a t c l a i m a n t d i d n o t o b j e c t t o t h e a d m i s s i o n o f t h i s 
s t a t e m e n t a t h e a r i n g . F u r t h e r , we do n o t a g r e e t h a t t h e e v i d e n c e 
r e g a r d i n g c l a i m a n t ' s i n j u r y  i s e i t h e r u n i n t e l l i g i b l e o r t h e r e c o r d 
i n s u f f i c i e n t l y d e v e l o p e d . See ORS 6 5 6 . 2 9 5 ( 5 ) . C o n s e q u e n t l y , t h e 
r e q u e s t i s . d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2 7 , 1 9 8 7 i s a f f i r m e d . 

EWART W. SMITH, C l a i m a n t WCB 86-07029 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s December 14, 1988 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Bo a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s o r d e r t h a t u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m on b e h a l f o f 
a n o n c o m p l y i n g e m p l o y e r . C l a i m a n t a s s e r t s t h a t he was a s u b j e c t 
w o r k e r o f t h e e m p l o y e r and t h a t he c o m p e n s a b l y i n j u r e d h i s l o w back i n 
September 1 9 8 5 . We a f f i r m . 

ISSUE 

The c o m p e n s a b i l i t y o f c l a i m a n t ' s a l l e g e d l o w back i n j u r y . 

FINDINGS OF FACT 

The e m p l o y e r owns a home i n T i l l a m o o k C o u n t y . She and h e r 
husband o p e r a t e b u s i n e s s e s o u t o f s t a t e , and a d a i r y f a r m  i n Oregon. 
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I n m id-1985, t h e em p l o y e r h i r e d c l a i m a n t t o p a i n t a deck and t o do 
o t h e r m i n o r m a i n t e n a n c e w o r k , such as p u l l i n g weeds. The emp l o y e r 
a l s o h i r e d two o t h e r men, who a l s o d i d r o u t i n e m a i n t e n a n c e . A g a r a g e 
was b e i n g b u i l t on t h e e m p l o y e r ' s p r e m i s e s a t t h e t i m e c l a i m a n t d i d 
m a i n t e n a n c e work. However, n e i t h e r he nor t h e o t h e r two men worked on 
th e g a r a g e , a l t h o u g h Mr. Dunigan d i d c o n s t r u c t i o n l a b o r . Mr. K i n g 
w o r k e d on t h e e m p l o y e r ' s d a i r y f a r m a t one t i m e , a l t h o u g h c l a i m a n t d i d 
n o t . 

On September 25, 1985, c l a i m a n t was p a i n t i n g t h e e m p l o y e r ' s 
deck. I n o r d e r t o r e a c h t h e a r e a n e e d i n g p a i n t , he c l i m b e d on t o p o f 
a t r a c t o r p a r k e d n e x t t o t h e s t r u c t u r e . The em p l o y e r and Dave 
D u n i g a n , c l a i m a n t ' s b r o t h e r - i n - l a w , saw c l a i m a n t c l i m b down o f f t h e 
t r a c t o r and w a l k t o t h e e m p l o y e r ' s house. C l a i m a n t spoke w i t h t h e 
em p l o y e r and t o l d h er he had f a l l e n f r o m t h e t r a c t o r o n t o h i s l o w 
ba c k . The employer t o l d him t o go home and r e s t . 

C l a i m a n t v i s i t e d an emergency room f o r t h r e e c o n s e c u t i v e 
days a f t e r h i s a l l e g e d a c c i d e n t . Because t h e emergency room r e p o r t s 
a r e n o t i n e v i d e n c e ,  i t i s u n c l e a r w h a t , i  f any, t r e a t m e n t c l a i m a n t 
r e c e i v e d . C l a i m a n t s o u g h t no f u r t h e r m e d i c a l a t t e n t i o n u n t i l 
a p p r o x i m a t e l y s i x weeks a f t e r h i s a l l e g e d f a l l  , when he r e c e i v e d a few 
c h i r o p r a c t i c t r e a t m e n t s i n Texas. 

A few days a f t e r c l a i m a n t ' s a l l e g e d f a l l , he c a l l e d t h e 
e m p l o y e r and t o l d her t h a t he w o u l d " f o r g e t " t h e a c c i d e n t i  f he were 
p a i d $500. He a l s o r e p r e s e n t e d t h a t he had r u p t u r e d h i s s p l e e n as a 
r e s u l t o f h i s f a l l . 

C l a i m a n t was n o t a s u b j e c t w o r k e r a t t h e t i m e o f h i s a l l e g e d 
f a l l . 

C l a i m a n t n e i t h e r f e l l f r o m t h e e m p l o y e r ' s t r a c t o r n or 
i n j u r e d h i s low back on September 25, 1985. 

CONCLUSIONS OF LAW 

C l a i m a n t a s s e r t s t h a t he was a s u b j e c t w o r k e r on 
September 25, 1985 and t h a t he compensably i n j u r e d h i s l o w back as a 
r e s u l t o f f a l l i n g f r o m t h e e m p l o y e r ' s t r a c t o r . I t i s c l a i m a n t ' s 
b u r d e n t o p r o v e t h e c o m p e n s a b i l i t y o f h i s c l a i m . H u t c h e s o n v. 
Weyerhaeuser Co., 288 Or 51 ( 1 9 7 9 ) . A f t e r r e v i e w i n g t h i s r e c o r d , we 
c o n c l u d e t h a t c l a i m a n t has f a i l e d t o meet h i s b u r d e n o f p r o o f . 

Under ORS 6 5 6 . 0 2 7 ( 2 ) , a w o r k e r employed t o do g a r d e n i n g , 
m a i n t e n a n c e , r e p a i r , r e m o d e l i n g or s i m i l a r work i n o r a b o u t t h e 
p r i v a t e home o f t h e p e r s o n e m p l o y i n g t h e w o r k e r i s e x c l u d e d f r o m 
c o v e r a g e under t h e Wo r k e r s ' Compensation A c t . Thus, i  f c l a i m a n t 
p e r f o r m e d o n l y t h e m a i n t e n a n c e t a s k s o f p a i n t i n g a deck and p u l l i n g 
weeds, he was n o t a s u b j e c t employee. C l a i m a n t a s s e r t s , however, t h a t 
he p e r f o r m e d c a r p e n t r y on t h e e m p l o y e r ' s g a r a g e , w h i c h was under 
c o n s t r u c t i o n a t t h e t i m e o f t h e a l l e g e d i n j u r y . The e m p l o y e r r e f u t e s 
c l a i m a n t ' s a s s e r t i o n . 

The R e f e r e e i m p l i e d l y f o u n d c l a i m a n t n o t c r e d i b l e when he 
s t a t e d : " T h e r e f o r e , w h e t h e r or n o t [ c l a i m a n t ] f e l l (and I d o n ' t 
b e l i e v e he d i d ) he i s n o t e n t i t l e d t o W o r k e r s ' Compensation 
b e n e f i t s . " A l t h o u g h we c a n n o t d e t e r m i n e f r o m t h e R e f e r e e ' s o r d e r 
w h e t h e r he f o u n d c l a i m a n t n o t c r e d i b l e based on demeanor, s u b s t a n c e o r 
b o t h , we g i v e d e f e r e n c e t o h i s f i n d i n g o f n o n c r e d i b i l i t y . See e.g., 
Bush v. SAIF, 68 Or App 230 ( 1 9 8 4 ) . C o n s i d e r i n g t h a t f i n d i n g , and t h e 
t e s t i m o n y o f t h e emp l o y e r and Mr. D u n i g a n , w h i c h d i r e c t l y r e f u t e 
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c l a i m a n t ' s v e r s i o n o f t h e f a c t s , we f i n d t h a t c l a i m a n t was h i r e d t o do 
o n l y m a i n t e n a n c e work and t h a t he was n o t a s u b j e c t employee a t t h e 
t i m e o f h i s a l l e g e d i n j u r y . 

C l a i m a n t a s s e r t s t h a t because t h e e m p l o y e r had m u l t i p l e 
p l o y e e s , one o f whom wo r k e d on t h e e m p l o y e r ' s d a i r y f a r m , t h e e n t i r e 

w o r k f o r c e was composed o f s u b j e c t e m p l o y e e s . C l a i m a n t c i t e s 
A n f i l o f i e f f v. SAIF, 52 Or App 127 ( 1 9 8 1 ) , as a u t h o r i t y . I n 
A n f i l o f i e f f , h o w ever, t h e c l a i m a n t was a c t u a l l y h i r e d t o p e r f o r m b o t h 
s u b j e c t and n o n s u b j e c t employment. When he s u s t a i n e d an i n j u r y w h i l e 
p e r f o r m i n g employment t h a t w o u l d have been n o n s u b j e c t , t h e c o u r t f o u n d 
t h e work " i n c i d e n t a l " t o t h e s u b j e c t employment and f o u n d t h e i n j u r y 
c o m p e n s a b l e . By c o n t r a s t , t h e p r e s e n t c l a i m a n t was h i r e d o n l y t o do 
n o n s u b j e c t work and h i s i n j u r y d u r i n g t h a t employment i s n o t 
c o m p e n s a b l e . 

We a l s o a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t d i d n o t s u f f e r 
an i n j u r y on t h e e m p l o y e r ' s p r e m i s e s on September 25, 1985. A g a i n , 
c l a i m a n t i s n o t c r e d i b l e and h i s t e s t i m o n y i s d i r e c t l y r e f u t e d by two 
e y e w i t n e s s e s t o t h e e v e n t s t o w h i c h c l a i m a n t t e s t i f i e d . T h e r e f o r e , 
even i f c l a i m a n t was a s u b j e c t w o r k e r on September 25, 1985, he d i d 
n o t s u f f e r an i n j u r y t h a t w o u l d e n t i t l e him t o c o m p e n s a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 2, 1987 i s a f f i r m e d . 

The B e n e f i c i a r i e s o f 
JOHN L. TOYCEN, C l a i m a n t WCB 86-12684 
R o y c e , e t a l . , C l a i m a n t ' s A t t o r n e y s December 14, 1988 
W i l l i a m s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by B o a r d Members Johnson and F e r r i s . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s 
o r d e r t h a t s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m . The e m p l o y e r c o n t e n d s t h a t c l a i m a n t i s f o r e c l o s e d 
f r o m r e c e i v i n g f u r t h e r b e n e f i t s by v i r t u e o f a May 14, 1985 D i s p u t e d 
C l a i m S e t t l e m e n t . I n h i s b r i e f on r e v i e w , c l a i m a n t r a i s e s t h e i s s u e 
o f p e n a l t i e s and a t t o r n e y f e e s f o r t h e e m p l o y e r ' s a l l e g e d l y 
u n r e a s o n a b l e d e n i a l . T h i s i s s u e was r a i s e d a t h e a r i n g , b u t n o t 
d e c i d e d by t h e R e f e r e e . The i s s u e s a r e m e d i c a l s e r v i c e s and p e n a l t i e s 
and a t t o r n e y f e e s . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e w i t h 
r e g a r d t o t h e m e d i c a l s e r v i c e s i s s u e . See D a v i d Niemann, 39 Van N a t t a 
150 ( 1 9 8 7 ) . 

F u r t h e r m o r e , we f i n d t h a t t h e e m p l o y e r ' s r e f u s a l t o pay 
m e d i c a l s e r v i c e s was n o t u n r e a s o n a b l e . The d e n i a l was a p p a r e n t l y 
p r e c i p i t a t e d by a m e d i c a l r e p o r t f r o m c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
i n d i c a t i n g a need f o r f u r t h e r c e r v i c a l s u r g e r y . " A p r i o r i n d e p e n d e n t 
m e d i c a l e x a m i n e r had o p i n e d t h a t s u r g e r y was n o t i n d i c a t e d . 

The e m p l o y e r c o n t e n d s t h a t t h e recommended s u r g e r y was 
c o n t e m p l a t e d by t h e p r i o r d i s p u t e d c l a i m s e t t l e m e n t and t h a t , 
t h e r e f o r e , t o r u l e i n c l a i m a n t ' s f a v o r w o u l d be t o r e q u i r e t h e 
e m p l o y e r t o pay a g a i n f o r what  i t has a l r e a d y p a i d . See P r o c t o r v. 
SAIF C o r p o r a t i o n , 68 Or App 333 ( 1 9 8 4 ) . We do n o t a g r e e w i t h t h e 
e m p l o y e r ' s i n t e r p r e t a t i o n o f t h e s e t t l e m e n t a g r e e m e n t . We f i n d , 
h o w e v e r , t h a t t h e s e t t l e m e n t a g r e e m e n t i s s u f f i c i e n t l y a mbiguous so as 
n o t t o w a r r a n t i m p o s i t i o n o f a p e n a l t y and a t t o r n e y f e e s . 
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C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e c a r r i e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on r e v i e w c o n c e r n i n g t h e m e d i c a l 
s e r v i c e s i s s u e . ORS 6 5 6 . 3 8 2 ( 2 ) . However, we c a n n o t such a f e e u n l e s s 
c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Inasmuch as no s t a t e m e n t has been r e c e i v e d , an 
a t t o r n e y f e e s h a l l n o t be awarded. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 15, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $ 1 6 1 , i s a p p r o v e d . 

The B e n e f i c i a r i e s o f 
JOHN L. TOYCEN, C l a i m a n t Own Motion 86-0698M 
Royce, e t a l . , C l a i m a n t ' s A t t o r n e y s December 14, 1988 
W i l l i a m s , e t a l . , D e f e n s e A t t o r n e y s Own Motion O r d e r 

C l a i m a n t r e q u e s t e d t h a t t h e Board e x e r c i s e i t s own m o t i o n 
a u t h o r i t y and reop e n h i s c l a i m f o r a 1972 i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . Because o f a p e n d i n g h e a r i n g (WCB 
86 - 1 2 6 8 4 ) , t h e Board r e f e r r e d t h i s m a t t e r t o t h e R e f e r e e f o r a 
c o n s o l i d a t e d h e a r i n g . John L. Toycen, WCB No 86-0698M; Own M o t i o n 
O r d e r d a t e d F e b r u a r y 5, 1987. The R e f e r e e was asked t o d e t e r m i n e 
w h e t h e r c l a i m a n t ' s t h e n c u r r e n t c o n d i t i o n was r e l a t e d t o h i s 1972 
i n j u r y and w h e t h e r t h e c o n d i t i o n had m a t e r i a l l y worsened so as t o 
j u s t i f y t h e r e o p e n i n g o f h i s c l a i m . 

The l i t i g a t i o n p r o c e e d e d t o h e a r i n g . On May 15, 1987, 
R e f e r e e F i n k f o u n d t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o h i s 1972 
i n j u r y and t h a t h i s c o n d i t i o n had worsened. C o n s e q u e n t l y , t h e R e f e r e e 
recommended t h a t c l a i m a n t ' s r e q u e s t f o r Own M o t i o n r e l i e f be g r a n t e d . 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a g r e e w i t h t h e 
R e f e r e e t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t i n g f r o m h i s 1972 compensable 
i n j u r y had worsened. However, our i n q u i r y does n o t end t h e r e . 

P u r s u a n t t o t h e p r o v i s i o n o f ORS 656 . 2 7 8 ( 1 ) (a ) , c l a i m a n t i s 
e n t i t l e d t o r e c e i v e t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n o n l y i f h i s 
w o r s ened c o n d i t i o n r e q u i r e s i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r 
t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . The r e c o r d does n o t s u p p o r t a 
f i n d i n g t h a t c l a i m a n t u n d e r w e n t e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y 
or h o s p i t a l i z a t i o n . 

We n o t e f u r t h e r t h a t c l a i m a n t had n o t been g a i n f u l l y 
employed s i n c e 1980 and had e f f e c t i v e l y removed h i m s e l f f r o m t h e work 
f o r c e . A c l a i m a n t who has v o l u n t a r i l y removed h i m s e l f f r o m t h e l a b o r 
m a r k e t i s n o t e n t i t l e d t o c o m p e n s a t i o n f o r t e m p o r a r y d i s a b i l i t y . 
C u t r i g h t v. Weyerhaeuser Company, 299 Or 290 ( 1 9 8 5 ) . 

We c o n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o have h i s c l a i m 
r e o p e n e d . A c c o r d i n g l y , t h e r e q u e s t f o r own m o t i o n r e l i e f i s d e n i e d . 

I T I S SO ORDERED. 
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P A T R I C I A A. WASHBISH, C l a i m a n t WCB 87-18851 
B l a c k , e t a l . , C l a i m a n t ' s A t t o r n e y s December 14, 1988 
A r t S t e v e n s ( S A I F ) , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M i r a s s o u ' s o r d e r 
w h i c h c o n c l u d e d t h a t t h e SAIF C o r p o r a t i o n d i d n o t pay t e m p o r a r y 
d i s a b i l i t y b e n e f i t s a t an i n c o r r e c t r a t e . 

ISSUES 

C l a i m a n t c o n t e n d s t h a t h er t i m e l o s s r a t e s h o u l d have 
been based on h e r c o m p e n s a t i o n f o r work a t b o t h t h e U n i o n C l u b 
where h e r i n j u r y o c c u r r e d and t h e a d j a c e n t b u s i n e s s , S a l l y ' s 
P l a c e . C l a i m a n t c o n t e n d s t h a t t h e two b u s i n e s s e s a r e , i n f a c t 
one. SAIF c o n t e n d s t h a t t h e two b u s i n e s s e s a r e s e p a r a t e and t h a t 
t h e r a t e o f t i m e l o s s was p r o p e r l y based o n l y on c l a i m a n t ' s 
c o m p e n s a t i o n a t t h e U n i o n C l u b . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t . 

CONCLUSIONS 

The B o a r d a d o p t s t h e R e f e r e e ' s o p i n i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1 7 , 1 9 8 8 i s a f f i r m e d . 

B o a r d Member C r i d e r , d i s s e n t i n g : 

I a g r e e w i t h t h e R e f e r e e and t h e Boa,rd m a j o r i t y t h a t 
U n i o n C l u b ( t h e C l e a r w a t e r s ) and S a l l y ' s P l a c e ( t h e Thomas') a r e 
s e p a r a t e b u s i n e s s e s ; b u t I do n o t t h i n k t h a t t f y a t s e p a r a t e n e s s 
d i s p o s e s o f t h i s c a s e . For  i f U n i o n C l u b and S a l l y ' s P l a c e a r e 
j o i n t e m p l o y e r s f o r p u r p o s e s o f e m p l o y i n g c l a i m a n t o r , 
a l t e r n a t i v e l y ,  i f c l a i m a n t i s r e a l l y o n l y an employe o f U n i o n C l u b 
a l t h o u g h a p a r t o f her s a l a r y i s p a i d by S a l l y ' s P l a c e by v i r t u e 
o f an a g r e e m e n t b e t w e e n U n i o n C l u b and S a l l y ' s P l a c e , t h e n 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s s h o u l d be based on 
th e t o t a l o f t h e wages she was p a i d by t h e two b u s i n e s s e n t i t i e s . 

T h i s r e c o r d i s s k e t c h i e r t h a n  i t o u g h t t o b e ; 
n e v e r t h e l e s s , I b e l i e v e  i t i s i n c u m b e n t on t h e Bo a r d t o f o c u s on 
t h e n a t u r e o f t h e employment r e l a t i o n s h i p b e t w e e n c l a i m a n t and 
U n i o n C l u b and S a l l y ' s r a t h e r t h a n on t h e n a t u r e o f t h e b u s i n e s s 
r e l a t i o n s h i p b e t w e e n t h e two b u s i n e s s e s . 

C l a i m a n t t e s t i f i e d , w i t h o u t c o n t r a d i c t i o n , t h a t she was 
h i r e d by C l e a r w a t e r and a d v i s e d by C l e a r w a t e r r e g a r d i n g what h e r 
s a l a r y w o u l d be f r o m each e n t i t y . She engaged i n no n e g o t i a t i o n s 
w i t h Thomas r e g a r d i n g h e r t e r m s and c o n d i t i o n s , o f emp l o y m e n t . T r . 
8, 1 0 . She wo r k e d a t b o t h p l a c e s o f b u s i n e s s each t i m e she came 
i n t o w o r k ; she d i d n o t keep t r a c k o f h e r h o u r s . The o n l y 
e v i d e n c e o f any r e l a t i o n s h i p b etween S a l l y ' s ( t h e Thomas') and 
c l a i m a n t i s t h e e v i d e n c e t h a t , on a r e g u l a r b a s i s , c l a i m a n t 
r e c e i v e d c a s h d i r e c t l y f r o m S a l l y ' s i n a d d i t i o n t o h e r check f r o m 
U n i o n C l u b . 
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The e v i d e n c e t h a t t h e two b u s i n e s s e s d e s i r e d t o d e f i n e 
and s e p a r a t e t h e i r f i n a n c i a l . a f f a i r s and t h a t c l a i m a n t r e c e i v e d 
two s i m u l t a n e o u s s e p a r a t e payments i s i n s u f f i c i e n t t o o u t w e i g h t h e 
e v i d e n c e t h a t c l a i m a n t ' s work f o r t h e b u s i n e s s e s was p e r f o r m e d a t 
t h e b e h e s t o f C l e a r w a t e r a l o n e and was e s s e n t i a l l y i n s e p a r a b l e . 
T h i s i s p a r t i c u l a r l y so s i n c e t h e l e a s e agreement between t h e 
C l e a r w a t e r s and Thomas' seems t o i n d i c a t e t h a t t h e C l e a r w a t e r s as 
l e s s o r s w o u l d be r e s p o n s i b l e f o r h a n d l i n g u t i l i t i e s and j a n i t o r i a l 
w h i l e t h e Thomas' w o u l d s h a r e i n t h e c o s t . 

T h e r e f o r e , c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t 
s h o u l d be c a l c u l a t e d based on t h e t o t a l o f her r e g u l a r payments 
f r o m each b u s i n e s s . 

ANNA L E I N , C l a i m a n t WCB 86-16887 
R o b e r t Webber, C l a i m a n t ' s A t t o r n e y December 15, 1988 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Brown's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f t h e c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r her s h o u l d e r and neck c o n d i t i o n . We a f f i r m . 

ISSUE 

Whether c l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r 
c o n t r i b u t i n g cause o f her s h o u l d e r and neck c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r her e m p l o y e r , an e l e c t r o n i c s 
f i r m , i n March 1 9 8 5 . She worked i n t h e f i n i s h i n g d e p a r t m e n t u n t i l 
J u l y 1 9 8 6 , a t w h i c h t i m e she t r a n s f e r r e d t o t h e s c r e e n d e p a r t m e n t . I n 
t h e s c r e e n d e p a r t m e n t , one o f her j o b d u t i e s i n v o l v e d a s s e m b l i n g r a d i o 
a n t e n n a s . T h i s was a c c o m p l i s h e d by d r i l l i n g h o l e s i n t h e ends o f t h e 
a n t e n n a and p o u n d i n g d r i v e s crews i n t o t h e h o l e s . Two o f t h e h o l e s 
were d r i l l e d w h i l e t h e a n t e n n a was f u l l y s u p p o r t e d ; d r i l l i n g t h e t h i r d 
h o l e r e q u i r e d h er t o s w i n g t h e l o n g end o f t h e a n t e n n a up b e h i n d her 
and h o l d  i t v e r t i c a l l y under t h e d r i l l p r e s s . She h e l d t h e upper p a r t 
o f t h e a n t e n n a w i t h her l e f t hand e l e v a t e d above her s h o u l d e r s ; her 
r i g h t hand p o s i t i o n e d t h e a n t e n n a a g a i n s t t h e f e n c e on t h e d r i l l 
p r e s s . A f t e r d r i l l i n g t h e h o l e , she t u r n e d and c a r r i e d t h e a n t e n n a 
a b o u t two f e e t t o a b l o c k where she i n s e r t e d a d r i v e p i n and pounded 
i  t home. Each a n t e n n a i s made up o f two "U" shaped s e c t i o n s . Three 
h o l e s a r e d r i l l e d i n each l e g o f t h e "U", t h e two s e c t i o n s a r e j o i n e d 
t o g e t h e r t o f o r m an o v a l , and t h e r e m a i n i n g s i x h o l e s a r e d r i l l e d and 
scr e w s d r i v e n . The c o m p l e t e d a n t e n n a w e i g h s 9.7 pounds; t h e one h a l f 
t h a t i s d r i l l e d f i r s t w e i g h s l e s s t h a n h a l f as much. 

I n summary, f o r each a n t e n n a a s s e m b l e d , c l a i m a n t d r i l l e d and 
d r o v e 1 2 s c r e w s ; two were d r i l l e d w h i l e she l i f t e d and s u p p o r t e d l e s s 
t h a n f i v e pounds w i t h her l e f t hand; two were d r i l l e d and d r i v e n w h i l e 
l i f t i n g and s u p p o r t i n g 9.7 pounds. A l t h o u g h employees w o r k e d a t t h e i r 
own p a c e , on a good day, c l a i m a n t assembled 40 a n t e n n a s . Due t o t h e 
n a t u r e o f t h e work and t h e s m a l l work f o r c e , a n t e n n a s were p r o d u c e d i n 
b a t c h e s o f 4 0 t o 60 r a t h e r t h a n a t one a t a t i m e . 

C l a i m a n t a l s o l i f t e d 7 t o 10 pound s c r e e n s w i t h h er l e f t 
hand w h i l e she d r i l l e d h o l e s i n them w i t h her r i g h t hand. About 1 5 0 
s c r e e n s were assembled e v e r y f o u r t o s i x weeks, d e p e n d i n g on t h e 
m a r k e t and t h e p e r s o n n e l demands e l s e w h e r e i n t h e p l a n t . 
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T h e r e were many o t h e r d r i l l i n g , b e n d i n g and a s s e m b l y 
f u n c t i o n s i n v o l v e d i n t h e s c r e e n d e p a r t m e n t . The a b o v e - d e s c r i b e d 
a c t i v i t i e s were t h e o n l y o v e r h e a d l e f t - h a n d e d a c t i v i t i e s . 

I n December 1984, p r i o r t o c l a i m a n t ' s e m p l o y m e n t , she 
d e v e l o p e d p a i n i n h e r f i n g e r s , hands and l e f t s h o u l d e r w h i l e f e e d i n g a 
d r y e r a t a p l y w o o d m i l l . I n March 1985 Dr. W o r l a n d , s u r g e o n , 
d i a g n o s e d b i l a t e r a l t e n o v a g i n i t i s , worse on t h e r i g h t t h a n t h e l e f t , 
and recommended a b i l a t e r a l t e n o v a g i n o t o m y o f t h e thumbs. 

On May 17, 1985, Dr. P e t e r s o n , s u r g e o n , p e r f o r m e d a 
b i l a t e r a l t r i g g e r thumb r e l e a s e . P o s t - o p e r a t i v e l y , c l a i m a n t ' s r i g h t 
hand p a i n was r e l i e v e d w h i l e she c o n t i n u e d t o e x h i b i t m i n i m a l 
t r i g g e r i n g o f t h e l e f t thumb. C l a i m a n t had p a i n i n t h e r i g h t thumb 
when she began t o work f o r t h e e m p l o y e r . 

I n A u g u s t 1986, a p p r o x i m a t e l y t h r e e weeks a f t e r c l a i m a n t 
began work i n t h e s c r e e n d e p a r t m e n t , she began t o n o t i c e b i l a t e r a l 
s h o u l d e r and neck p a i n . No s p e c i f i c i n c i d e n t c a u s e d t h e o c c u r r e n c e o f 
t h i s p a i n . 

On O c t o b e r 24, 1986, c l a i m a n t s o u g h t m e d i c a l t r e a t m e n t f r o m 
Dr. P e t e r s o n , who had been t r e a t i n g h e r f o r t h e u n r e l a t e d t r i g g e r 
thumb c o n d i t i o n . Her symptoms i n c l u d e d o n g o i n g numbness i n b o t h 
thumbs and t h e r e c e n t d e v e l o p m e n t o f numbness i n v o l v i n g b o t h u p p e r 
e x t r e m i t i e s , i n c l u d i n g h a nds, f o r e a r m s and arms. Dr. P e t e r s o n 
r e f e r r e d h e r t o Dr. M e l s o n , a n e u r o l o g i s t , who d i a g n o s e d : ( 1 ) 
c e r v i c a l c e p h a l g i a ; and ( 2 ) a n x i e t y - t e n s i o n s t a t e . 

A r o u n d t h e t i m e t h a t c l a i m a n t ' s neck and s h o u l d e r p r o b l e m s 
d e v e l o p e d i n 1986, h e r husband had been o f f work f o r a p p r o x i m a t e l y two 
y e a r s f o l l o w i n g s u r g e r y f o r a h e r n i a t e d d i s c . They had two c h i l d r e n 
and were e x p e r i e n c i n g s e v e r e f i n a n c i a l h a r d s h i p . They were a l s o 
e x p e r i e n c i n g m a r i t a l p r o b l e m s a t t h e t i m e . By t r a n s f e r r i n g t o t h e 
s c r e e n d e p a r t m e n t , c l a i m a n t had hoped t o i n c r e a s e h e r s a l a r y . 

As c l a i m a n t ' s c o n d i t i o n g r a d u a l l y w o r s e n e d , she became l e s s 
p r o f i c i e n t a t w o r k . On O c t o b e r 28, 1986, she was t r a n s f e r r e d f r o m t h e 
s c r e e n d e p a r t m e n t back t o t h e f i n i s h i n g d e p a r t m e n t due t o t h e p o o r 
q u a l i t y o f h e r w o r k . T h r e e days l a t e r , she was a d m i t t e d t o t h e 
h o s p i t a l by Dr. Maukonen, a n e u r o l o g i s t , f o r s e v e r e neck and l e f t arm 
p a i n and he a d a c h e s . Dr. Maukonen d i a g n o s e d an o v e r u s e s y n d r o m e , o r 
more s p e c i f i c a l l y : ( 1 ) c e r v i c a l s t r a i n ; and ( 2 ) t h o r a c i c o u t l e t 
syndrome on t h e l e f t . 

On November 14, 1986, c l a i m a n t f i l e d an i n j u r y r e p o r t w i t h 
h e r e m p l o y e r , s t a t i n g t h a t on A u g u s t 5, 1986 she s t r a i n e d h e r neck and 
s h o u l d e r w h i l e l i f t i n  g heavy s c r e e n s and p o u n d i n g d r i v e s c r e w s i n t o 
m e t a l . 

The e v i d e n c e does n o t i n d i c a t e t h a t c l a i m a n t ' s work 
a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f h e r neck and s h o u l d e r 
p r o b l e m s i n t h e summer and f a l l o f 1986. 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t Dr. Maukonen d i d n o t have an 
a c c u r a t e u n d e r s t a n d i n g o f c l a i m a n t ' s work a c t i v i t y when he o p i n e d t h a t 
her neck and s h o u l d e r p r o b l e m s were w o r k - r e l a t e d . We a g r e e . 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , c l a i m a n t 
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has t h e b u r d e n o f p r o v i n g t h a t t h e work a c t i v i t i e s were t h e m a j o r 
c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t o r w o r s e n i n g o f her d i s e a s e . 
See f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 
( 1 9 8 3 ) ; B l a k e l y v. SAIF, 89 Or App 653, 656 (1988 ) . "Major 
c o n t r i b u t i n g c a u s e" means an a c t i v i t y o r e x p o s u r e o r c o m b i n a t i o n o f 
a c t i v i t i e s o r e x p o s u r e s w h i c h c o n t r i b u t e s more t o t h e o n s e t or 
w o r s e n i n g t h a n a l  l o t h e r a c t i v i t i e s or e x p o s u r e s combined. See 
McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; D e t h l e f s v. H y s t e r Co., 
s u p r a , 295 Or a t 309-10; C l a r k v. Erdman Meat P a c k i n g , 88 Or App 1 , 5 
( 1 9 8 7 ) . 

C o m p e n s a b i l i t y must be p r o v e n by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e . Summitt v. Weyerhaeuser Co., 25 Or App 8 5 1 , 856 ( 1 9 7 6 ) . 
C o n t r a r y t o c l a i m a n t ' s a s s e r t i o n ,  i t i s a f u n d a m e n t a l p r i n c i p l e o f t h e 
W o r k e r s ' Compensation Law t h a t t h e b u r d e n o f p r o o f r e s t s w i t h t h e 
c l a i m a n t . I_d. Lay t e s t i m o n y c o n c e r n i n g c a u s a t i o n i s p r o b a t i v e 
e v i d e n c e . G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) . However,  i t may n o t be 
p e r s u a s i v e when t h e c l a i m i n v o l v e s a complex m e d i c a l q u e s t i o n . U r i s 
v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 7 6"Or App 105, 109 ( 1 9 8 5 ) . 

The p r e s e n t c l a i m i n v o l v e s a complex m e d i c a l q u e s t i o n . 
T h e r e f o r e , a l t h o u g h we do n o t d i s r e g a r d c l a i m a n t ' s t e s t i m o n y a t 
h e a r i n g , we r e l y more h e a v i l y upon t h e m e d i c a l o p i n i o n s r e g a r d i n g 
c a u s a t i o n . 

I n a March 30, 1987 d e p o s i t i o n t a k e n on b e h a l f o f c l a i m a n t , 
Dr. Maukonen o f f e r e d t h e o n l y o p i n i o n r e g a r d i n g t h e c a u s a t i o n o f 
c l a i m a n t ' s neck and s h o u l d e r p a i n . Dr. Maukonen saw c l a i m a n t f o r t h e 
f i r s  t t i m e on O c t o b e r 3 1 , 1986 i n t h e emergency room. A c c o r d i n g t o 
Dr. Maukonen, her symptoms a t t h a t t i m e i n c l u d e d p a i n i n t h e neck and 
l e f t arm, numbness and t i n g l i n g i n her hands and headaches. 

C l a i m a n t p r o v i d e d Dr. Maukonen w i t h t h e f o l l o w i n g 
i n f o r m a t i o n . She s t a t e d t h a t she had r e c e n t l y changed j o b s and was 
p u t t i n g t o g e t h e r a n t e n n a s , h o l d i n g t h e a n t e n n a w i t h t h e l e f t arm and 
p o u n d i n g t h e hammer w i t h t h e r i g h t arm. Based on t h a t h i s t o r y and t h e 
e r r o n e o u s b e l i e f t h a t c l a i m a n t d i d n o t e x p e r i e n c e b i l a t e r a l s h o u l d e r 
p a i n , Dr. Maukonen d i a g n o s e d an o v e r u s e syndrome ( c h a r a c t e r i z e d by 
h o l d i n g an o b j e c t i n a f i x e d p o s i t i o n f o r a l o n g p e r i o d o f t i m e ) and 
t h o u g h t t h a t t h e work a c t i v i t y was t h e cause o f her p r o b l e m . 

On c r o s s e x a m i n a t i o n , however, Dr. Maukonen a d m i t t e d t h a t : 
( 1 ) he d i d n o t know t h e e x t e n t o f t h e r e p e t i t i v e n a t u r e o f t h e a n t e n n a 
a s s e m b l y ; ( 2 ) he d i d n o t know how much o v e r h e a d work was i n v o l v e d ; ( 3 ) 
he d i d n o t know how much w e i g h t c l a i m a n t l i f t e d ; ( 4 ) he was under t h e 
i m p r e s s i o n t h a t p r i o r t o c l a i m a n t ' s work i n t h e s c r e e n d e p a r t m e n t she 
had n e v e r e x p e r i e n c e d n e c k , s h o u l d e r or arm p r o b l e m s ; ( 5 ) when 
c l a i m a n t i n i t i a l l  y d e v e l o p e d t h e neck and s h o u l d e r p r o b l e m s  i t was n o t 
b i l a t e r a l i n n a t u r e ; and ( 6 ) i f c l a i m a n t had e x p e r i e n c e d b i l a t e r a l 
n e c k , s h o u l d e r and arm p a i n , t h e n a n o t h e r p o s s i b l e e t i o l o g y was a 
m e n t a l t e n s i o n s t a t e . 

Mr. M atsen, c l a i m a n t ' s s u p e r v i s o r and o n l y c o - w o r k e r i n t h e 
s c r e e n d e p a r t m e n t , d e m o n s t r a t e d t h e work a c t i v i t y a t h e a r i n g . He 
e s t i m a t e d t h a t  i t t o o k him 20 seconds t o d r i l  l t h r e e h o l e s and d r i v e 
t h r e e s c r e w s ; c l a i m a n t was n o t as f a s t . Assuming t h a t  i t t o o k 
c l a i m a n t one m i n u t e t o a c c o m p l i s h what Mr. Matsen a c c o m p l i s h e d i n 40 
s e c o n d s , each a n t e n n a w o u l d t a k e her f o u r m i n u t e s t o d r i l  l and d r i v e 
12 s c r e w s . She had t o l i f  t and h o l d l e s s t h a n 5 pounds w i t h her l e f t 
hand f o r two o f t h o s e screws and 9.7 pounds f o r two o t h e r s c r e w s , an 
a v e r a g e o f 80 seconds f o r each a n t e n n a . A t 40 a n t e n n a s p e r day, she 
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w o u l d r a i s e h e r arm f o r a t o t a l o f 53 1/3 m i n u t e s , 20 seconds a t a 
t i m e . I n a 4 week p e r i o d , she w o u l d r a i s e h e r arms 600 t i m e s f o r a 
t o t a l o f t h r e e h o u r s and 20 m i n u t e s . 

A d o c t o r ' s o p i n i o n i s p e r s u a s i v e o n l y t o t h e e x t e n t t h a t t h e 
h i s t o r y r e l i e d upon i s a c c u r a t e . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 
28 Or App 473, 476 ( 1 9 7 7 ) . 

Dr. Maukonen e x p l a i n e d t h a t an o v e r u s e syndrome was c a u s e d 
by h o l d i n g an o b j e c t i n a s i n g l e f i x e d p o s i t i o n f o r a l o n g p e r i o d o f 
t i m e w h i c h i n t u r n c a u s e d m u s c l e t i g h t e n i n g a n d , u l t i m a t e l y , m u s c l e 
spasm.  I t i s c l e a r f r o m c l a i m a n t ' s t e s t i m o n y a t h e a r i n g and 
Dr. Maukonen's d e p o s i t i o n t e s t i m o n y t h a t he had l i t t l  e i d e a o f what 
c l a i m a n t was a c t u a l l y h o l d i n g , where she was h o l d i n g  i t and f o r how 
l o n g . We c o n c l u d e t h a t h o l d i n g between 5 and 10 pounds o v e r h e a d f o r a 
t o t a l o f l e s s t h a n 3 and a h a l f h o u r s d u r i n g a month's t i m e does n o t 
c o n s t i t u t e what Dr. Maukonen c h a r a c t e r i z e d as a s i n g l e f i x e d p o s i t i o n 
f o r a l o n g p e r i o d o f t i m e . T h e r e f o r e , Dr. Maukonen's o p i n i o n t h a t 
c l a i m a n t ' s work a c t i v i t i e s c a u s e d h e r neck and s h o u l d e r p r o b l e m s was 
n o t based on a c o m p l e t e o r a c c u r a t e h i s t o r y and i s n o t p e r s u a s i v e . We 
a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t has n o t c a r r i e d h e r b u r d e n o f 
p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 29, 1987 i s a f f i r m e d . The 
B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $504. 

Boa r d Member C r i d e r d i s s e n t i n g . 

T h e r e i s no d o u b t t h a t c l a i m a n t s u f f e r e d f r o m a neck and 
l e f t s h o u l d e r c o n d i t i o n . The q u e s t i o n i s w h e t h e r c l a i m a n t ' s c o n d i t i o n 
was w o r k - r e l a t e d . I b e l i e v e  i t was and w o u l d s e t a s i d e t h e d e n i a l . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Maukonen, who o f f e r e d t h e 
o n l y m e d i c a l o p i n i o n i n t h e r e c o r d , t e s t i f i e d t h a t c l a i m a n t ' s 
c o n d i t i o n was an o v e r u s e syndrome c a u s e d by h e r a c t i v i t y a t w o r k . The 
R e f e r e e d e c l i n e d t o r e l y on  i t on t h e g r o u n d t h a t t h e d o c t o r d i d n o t 
u n d e r s t a n d t h e n a t u r e o f c l a i m a n t ' s w o r k . The B o a r d m a j o r i t y r e j e c t s 
i  t f o r t h a t r e a s o n and a l s o b e c a u s e , i n t h e i r v i e w , t h e d o c t o r ' s 
o p i n i o n was based on t h e e r r o n e o u s b e l i e f t h a t c l a i m a n t s u f f e r e d 
u n i l a t e r a l r a t h e r t h a n b i l a t e r a l arm p a i n and t h a t c l a i m a n t had n o t 
s u f f e r e d neck and s h o u l d e r d i f f i c u l t i e s b e f o r e b e g i n n i n g work i n t h e 
s c r e e n d e p a r t m e n t . 

The m a j o r i t y ' s c r i t i c i s m s o f t h e d o c t o r ' s o p i n i o n a r e 
w i t h o u t m e r i t . 

A l t h o u g h t h e d o c t o r , i n d e p o s i t i o n , c o u l d n o t d e s c r i b e t h e 
work c l a i m a n t d i d i n t h e same d e t a i l t h a t c l a i m a n t and h e r s u p e r v i s o r 
d i d a t h e a r i n g , he was a b l e t o d e s c r i b e  i t g e n e r a l l y . C o n t r a r y t o t h e 
R e f e r e e ' s c o n t e n t i o n , t h e d o c t o r d i d n o t s t a t e t h a t c l a i m a n t h e l d h e r 
l e f t arm o v e r h e a d c o n s t a n t l y . I n f a c t , he s i m p l y s t a t e d t h a t she h e l d 
h e r l e f t arm o v e r h e a d as l o n g as  i t t o o k t o d r i v e t h e s c r e w . Ex. 6-11 
and -12. He d i d n o t p u r p o r t t o e s t i m a t e how l o n g t h a t p r o c e s s t o o k . 
C l a i m a n t d e s c r i b e d h e r work h o n e s t l y and a c c u r a t e l y a t h e a r i n g ; I see 
no b a s i s f o r an a s s u m p t i o n t h a t she d i d n o t d e s c r i b e  i t so t o her own 
p h y s i c i a n . The d o c t o r ' s o p i n i o n c a n n o t p r o p e r l y be a t t a c k e d on t h e 
g r o u n d t h a t he m i s u n d e r s t o o d c l a i m a n t ' s work a c t i v i t i e s . 
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The m a j o r i t y c o r r e c t l y o b s e r v e s t h a t t h e d o c t o r c o n c l u d e d 
t h a t c l a i m a n t ' s p r o b l e m was caused by o v e r u s e a t work r a t h e r t h a n t o 
s t r e s s i n p a r t because her symptoms were u n i l a t e r a l . Ex. 6 - 1 4 and 
- 1 5 . The m a j o r i t y e r r s , however, i n s u g g e s t i n g t h a t t h e symptoms were 
b i l a t e r a l . W h i l e she r e p o r t e d b i l a t e r a l thumb numbness r a d i a t i n g i n t o 
t h e f o r e a r m s on O c t o b e r 2 4 , 1 9 8 6 , t h e s e symptoms were r e p o r t e d on 
f o l l o w - u p o f b i l a t e r a l thumb s u r g e r y r e s u l t i n g f r o m a p r i o r i n j u r y . 
Ex. O - L - l , 0 - 1 - 4 . C l a i m a n t ' s u n r e f u t e d t e s t i m o n y a t h e a r i n g was t h a t 
i  t was l e f t s h o u l d e r p a i n t h a t she s u f f e r e d a f t e r w o r k i n g i n t h e 
s c r e e n d e p a r t m e n t . T r . 7, 1 7 . T h a t i s e n t i r e l y c o n s i s t e n t w i t h t h e 
m e d i c a l r e c o r d . When she went t o a h o s p i t a l emergency room w i t h 
s e v e r e p a i n and when she was h o s p i t a l i z e d on O c t o b e r 3 1 , 1 9 8 6 , she 
r e p o r t e d " s e v e r e n e c k , l e f t arm p a i n and headache." Ex. 2 - 1 , 5 - 1 . 
Her November 2 4 , 1 9 8 6 8 0 1 f o r m r e p o r t s neck and l e f t s h o u l d e r p a i n . 
Ex. 1. Dr. Melson r e p o r t e d , on November 5, 1 9 8 6 , an absence o f r e f l e x 
on t h e l e f t . Ex. 2 - 4 . There i s s i m p l y no m e n t i o n o f b i l a t e r a l 
s h o u l d e r or arm p a i n . Thus, t h e r e i s no r e a s o n t o d o u b t 
Dr. Maukonen's r e a s o n i n g based on t h e u n i l a t e r a l n a t u r e o f c l a i m a n t ' s 
s h o u l d e r symptoms. 

The m a j o r i t y ' s c r i t i c i s m o f t h e d o c t o r ' s a s s u m p t i o n t h a t 
c l a i m a n t had no p r e e x i s t i n g s h o u l d e r d i f f i c u l t i e s i s a l s o m i s p l a c e d . 
T h ere i s no e v i d e n c e c l a i m a n t had any k i n d o f s h o u l d e r p r o b l e m when 
she commenced work f o r t h e i n s u r e d . There i s a December 1 9 , 1 9 8 4 , 
n o t e i n t h e r e c o r d t o t h e e f f e c t t h a t c l a i m a n t ' s s h o u l d e r 
( u n s p e c i f i e d ) h u r t i m m e d i a t e l y a f t e r t h e i n d u s t r i a l i n j u r y t h a t caused 
t h e e n d u r i n g thumb p r o b l e m (Ex. OA) and t h a t her arm was p u t i n a 
s l i n g a t t h a t t i m e (Ex. OC-1). However, t h e s h o u l d e r p r o b l e m was 
n e v e r a g a i n m e n t i o n e d i n t h e m e d i c a l s and a p p a r e n t l y r e c e d e d . T h i s 
h i s t o r y i n no way u n d e r c u t s t h e d o c t o r ' s o p i n i o n r e g a r d i n g c a u s a t i o n . 

The s o l e m e d i c a l o p i n i o n i s p e r s u a s i v e ;  i t s u p p o r t s a 
f i n d i n g o f c o m p e n s a b i l i t y . I w o u l d r e v e r s e . 

ROGER G. PRUSAK, C l a i m a n t WCB 86-11067 & 87-02027 
MacMurray & Emerson, C l a i m a n t ' s A t t o r n e y s December 15, 1988 
B e e r s , et a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s 

Reviewed by Board Members Johnson & C r i d e r . 

I t has come t o our a t t e n t i o n t h a t a t y p o g r a p h i c a l e r r o r 
a p p e a r s i n our Order on Review d a t e d December 1 4 , 1 9 8 8 . 
S p e c i f i c a l l y , a p p r o x i m a t e l y f o u r l i n e s on page 3 o f our d e c i s i o n 
have been o m i t t e d . I n o r d e r t o c o r r e c t t h i s e r r o r , our 
December 1 4 , 1 9 8 8 o r d e r i s w i t h d r a w n and r e p l a c e d by t h e f o l l o w i n g 
o r d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
G r u b e r ' s o r d e r t h a t d i s m i s s e d h i s r e q u e s t s f o r h e a r i n g on EBI 
Companies' d e n i a l o f an a g g r a v a t i o n c l a i m r e l a t i n g t o h i s upper 
b a c k , neck and r i g h t s h o u l d e r . I n i t s r e s p o n d e n t ' s b r i e f , EBI 
c o n t e n d s t h a t t h e R e f e r e e e r r e d i n o r d e r i n g  i t t o pay: ( 1 ) 
i n t e r i m c o m p e n s a t i o n f o r t h e p e r i o d f r o m June 1 9 t h r o u g h 
O c t o b e r 7, 1 9 8 6 ; ( 2 ) an a s s o c i a t e d p e n a l t y and a t t o r n e y f e e ; and 
( 3 ) a n o t h e r p e n a l t y and a t t o r n e y f e e f o r l a t e d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . We r e v e r s e i n p a r t and m o d i f y i n p a r t . 

ISSUES 

1. The t i m e l i n e s s o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
a g a i n s t E B I . -2037-



2. A g g r a v a t i o n o f c l a i m a n t ' s upper b a c k , neck and r i g h t 
s h o u l d e r c o n d i t i o n s . 

r i g h t s h o u l d e r i n May 1983 i n t h e  o f h i s employment as 

t h r o u g h 
3. I n t e r i m c o m p e n s a t i o n f o r t h e p e r i o d f r o m

 O c t o b e r 7, 1986. 
 June 19 

4. 
c o m p e n s a t i o n . 

 P e n a l t y and a t t o r n e y f e e f o r l a t e payment o f i n t e r i m 

5. P e n a l t y and a t t o r n e y f e e f o r l a t e 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

 d e n i a l o f 

FINDINGS OF FACT 

C l a i m a n t o r i g i n a l l y i n j u r e d h i s u p p e r b a c k , neck and 
 c o u r s e  a 

g a r b a g e c o l l e c t o r f o r EBI's i n s u r e d . L a t e r , he a l s o e x p e r i e n c e d 
h e a d a c h e s . He s o u g h t t r e a t m e n t f r o m Dr. W i l l i a m s , a c h i r o p r a c t o r , 
and t h e c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r i n A p r i l 1984 w i t h 
no award o f p e r m a n e n t p a r t i a l d i s a b i l i t y . C l a i m a n t d i d n o t a p p e a l 
t h e D e t e r m i n a t i o n O r d e r . A f t e r c l a i m c l o s u r e , c l a i m a n t c o n t i n u e d 
t o e x p e r i e n c e p e r i o d i c f l a r e u p s o f upper b a c k , neck and s h o u l d e r 
p a i n and h e a d a c h e s . He s o u g h t t r e a t m e n t f o r one s u c h f l a r e u p i n 
1984 . 

I n March 1985, c l a i m a n t began w o r k i n g as a punch p r e s s 
o p e r a t o r f o r a company i n s u r e d by F i r e m a n ' s Fund I n s u r a n c e 
Company. A y e a r l a t e r , i n March 1986, he began t r e a t i n g w i t h Dr. 
Spady, a c h i r o p r a c t o r , f o r c o m p l a i n t s o f i n c r e a s e d upper b a c k , 
neck and r i g h t s h o u l d e r p a i n and h eadaches. Dr. Spady c o m p l e t e d 
an 829 f o r m a d d r e s s e d t o EBI on A p r i l 1 , 1986. The f o r m was 
r e c e i v e d by EBI as e v i d e n c e d by a p e r f o r a t i o n - t y p e d a t e stamp a t 
t h e b o t t o m o f t h e f o r m . The d a t e i s v e r y d i f f i c u l t t o r e a d on t h e 
copy o f t h e f o r m i n c l u d e d i n t h e r e c o r d , b u t we f i n d t h e d a t e t o 
be A p r i l 4, 1986. The f o r m i n d i c a t e d t h a t c l a i m a n t had 
e x p e r i e n c e d an " a c u t e e x a c e r b a t i o n " o f h i s May 1983 i n d u s t r i a l 
i n j u r y , t h a t he was n o t m e d i c a l l y s t a t i o n a r y and t h a t a b o u t t h r e e 
months o f c h i r o p r a c t i c m a n i p u l a t i o n and p h y s i o t h e r a p y w o u l d be 
r e q u i r e d . 

Dr. Spady l e f t h i s p r a c t i c e i n A p r i l 1986 and 
Dr. Z u r f l u , an a s s o c i a t e o f Dr. Spady, assumed c l a i m a n t ' s 
t r e a t m e n t . By l e t t e r t o EBI d a t e d June 19, 1986, Dr. Z u r f l u 
s t a t e d t h a t he had t a k e n c l a i m a n t o f f work f o r one week b e g i n n i n g 
June 16 due t o h i s u p p e r back and neck p a i n . T h i s l e t t e r was 
r e c e i v e d by EBI on June 26. Dr. Z u r f l u r e l e a s e d c l a i m a n t f o r 
l i m i t e d work on June 23. The e m p l o y e r was u n a b l e t o employ 
c l a i m a n t w i t h i n t h e r e s t r i c t i o n s s t a t e d by Dr. Z u r f l u and 
t e r m i n a t e d h i s e m ployment. 

On A u g u s t 1 1 , 1986, c l a i m a n t ' s a t t o r n e y m a i l e d t o t h e 
B o a r d a r e q u e s t f o r h e a r i n g and a p p l i c a t i o n t o s c h e d u l e w h i c h 
r a i s e d i s s u e s o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n , m e d i c a l 
s e r v i c e s , a g g r a v a t i o n , p e n a l t i e s and a t t o r n e y f e e s . EBI i s s u e d a 
f o r m a l d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m on September 8, 
1986. C l a i m a n t t h e n f i l e d a new i n j u r y c l a i m a g a i n s t h i s most 
r e c e n t e m p l o y e r , w h i c h was d e n i e d by F i r e m a n ' s Fund on November 4, 
1986. C l a m a n t d i d n o t f i l e a r e q u e s t f o r h e a r i n g on t h e F i r e m a n ' s 
Fund c l a i m u n t i l F e b r u a r y 5, 1987 (93 days a f t e r t h e d e n i a l ) . On 
t h e same day (150 days a f t e r EBI's f o r m a l d e n i a l ) , he a l s o f i l e d 
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an amended a p p l i c a t i o n t o s c h e d u l e on t h e EBI c l a i m w h i c h marked 
a g g r a v a t i o n as one o f t h e i s s u e s . On F e b r u a r y 20, c l a i m a n t f i l e d 
a r e q u e s t f o r h e a r i n g w h i c h s p e c i f i c a l l y m e n t i o n e d EBI's f o r m a l 
a g g r a v a t i o n d e n i a l (165 days a f t e r t h e d e n i a l ) . 

FINDINGS OF ULTIMATE FACT 

1. Dr. Spady's A p r i l 1 , 1986 r e p o r t i n d i c a t e d t h a t 
c l a i m a n t ' s c o n d i t i o n had worsened and t h a t c l a i m a n t was i n need o f 
a d d i t i o n a l m e d i c a l t r e a t m e n t . C l a i m a n t f i l e d h i s i n i t i a l r e q u e s t 
f o r h e a r i n g on t h e EBI a g g r a v a t i o n c l a i m more t h a n 60 days a f t e r 
EBI r e c e i v e d Dr. Spady's r e p o r t . 

2. C l a i m a n t ' s compensable upper back, neck and r i g h t 
s h o u l d e r c o n d i t i o n worsened i n March 1986. 

3. C l a i m a n t was u n a b l e t o p e r f o r m h i s r e g u l a r work f r o m 
June 16 t h r o u g h a t l e a s t September 8, 1986. 

4. EBI u n r e a s o n a b l y f a i l e d t o pay i n t e r i m c o m p e n s a t i o n 
i n t i m e l y f a s h i o n . 

5. EBI u n r e a s o n a b l y f a i l e d t o deny c l a i m a n t ' s 
a g g r a v a t i o n c l a i m i n t i m e l y f a s h i o n . 

CONCLUSIONS OF LAW 

T i m e l i n e s s 

A t t h e h e a r i n g , b o t h EBI and Fir e m a n ' s Fund moved t o 
d i s m i s s c l a i m a n t ' s r e q u e s t s f o r h e a r i n g on t i m e l i n e s s g r o u n d s . 
The R e f e r e e t o o k t h e m o t i o n s under a d v i s e m e n t and d e v e l o p e d t h e 
r e c o r d on t h e m e r i t s o f t h e a g g r a v a t i o n and new i n j u r y i s s u e s as 
w e l l as t h e o t h e r p r o c e d u r a l i s s u e s r a i s e d by c l a i m a n t . 

I n h i s o r d e r , t h e R e f e r e e g r a n t e d t h e i n s u r e r s ' m o t i o n s 
t o d i s m i s s . R e g a r d i n g t h e EBI c l a i m , he c o n c l u d e d t h a t c l a i m a n t 
had f i l e d an a g g r a v a t i o n c l a i m a g a i n s t EBI on June 19, 1986, t h e 
d a t e o f Dr. Z u r f l u ' s l e t t e r t o EBI w h i c h i n d i c a t e d t h a t c l a i m a n t 
was u n a b l e t o work. Because c l a i m a n t had f i l e d h i s r e q u e s t f o r 
h e a r i n g l e s s t h a n 60 days l a t e r , t h e R e f e r e e c o n c l u d e d t h a t t h e 
r e q u e s t was p r e m a t u r e and t h u s v o i d on t h e a g g r a v a t i o n i s s u e . See 
ORS 6 5 6 . 2 6 2 ( 6 ) ; Syphers v. K-W L o g g i n g , I n c . , 51 Or App 769, r e v 
den 291 Or 151 ( 1 9 8 1 ) . The R e f e r e e n o t e d t h a t c l a i m a n t had f i l e d 
a n o t h e r r e q u e s t f o r h e a r i n g on EBI's d e n i a l more t h a n 60 b u t l e s s 
t h a n 180 days a f t e r t h e d e n i a l . He h e l d , however, t h a t c l a i m a n t 
had f a i l e d t o show good cause f o r f a i l i n g t o f i l e t h e r e q u e s t 
w i t h i n 60 da y s . See ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . R e g a r d i n g t h e Fireman's 
Fund c l a i m , t h e R e f e r e e f o u n d t h a t c l a i m a n t had f i l e d h i s r e q u e s t 
f o r h e a r i n g more t h a n 60 b u t l e s s t h a n 180 days a f t e r t h e d e n i a l , 
b u t , as w i t h t h e EBI c l a i m , h e l d t h a t c l a i m a n t had f a i l e d t o show 
good cause f o r t h e l a t e r e q u e s t . 

On Board r e v i e w , c l a i m a n t a p p e a l s o n l y t h e R e f e r e e ' s 
r u l i n g on t h e EBI c l a i m . He makes two a r g u m e n t s . F i r s t , he 
c o n t e n d s t h a t because h i s i n i t i a l r e q u e s t f o r h e a r i n g was v a l i d 
w i t h r e g a r d t o t h e i n t e r i m c o m p e n s a t i o n , p e n a l t y and a t t o r n e y f e e 
i s s u e s ,  i t a l s o gave t h e H e a r i n g s D i v i s i o n j u r i s d i c t i o n on the' 
a g g r a v a t i o n c l a i m . Second, he c o n t e n d s t h a t he was j u s t i f i a b l y 
c o n f u s e d a b o u t t h e need f o r a r e q u e s t f o r h e a r i n g a f t e r EBI i s s u e d 
i t s f o r m a l d e n i a l and t h a t t h i s j u s t i f i a b l e c o n f u s i o n was "good 
cause" f o r h i s t a r d y second h e a r i n g r e q u e s t . 
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We need n o t a d d r e s s c l a i m a n t ' s a r g u m e n t s because o u r 
r e v i e w o f t h e r e c o r d l e a d s us t o c o n c l u d e t h a t t h e R e f e r e e 
i n c o r r e c t l y s e t t h e d a t e o f t h e a g g r a v a t i o n c l a i m . A c c o r d i n g t o 
ORS 6 5 6 . 2 7 3 ( 3 ) : "A p h y s i c i a n ' s r e p o r t i n d i c a t i n g a need f o r 
m e d i c a l s e r v i c e s or a d d i t i o n a l c o m p e n s a t i o n i s a c l a i m f o r 
a g g r a v a t i o n . " The r e p o r t , by i t s e l f , need n o t be s u f f i c i e n t t o 
e s t a b l i s h a c o m p e n s a b l e a g g r a v a t i o n ;  i t need o n l y i n d i c a t e a 
change i n t h e c l a i m a n t ' s c o n d i t i o n and a need f o r m e d i c a l 
s e r v i c e s . K r a j a c i c v. B l a z i n g O r c h a r d s , 84 Or App 127, 130, 
m o d i f i e d , 85 Or App 477, remanded f o r r e c o n s i d e r a t i o n on o t h e r 
g r o u n d s , 304 Or 436 ( 1 9 8 7 ) , f o r m e r o p i n i o n a d h e r e d t o , 90 Or App 
593 ( 1 9 8 8 ) ; H a r e t v. SAIF, 72 Or App 668, 671-72, r e v den 299 Or 
313 ( 1 9 8 5 ) . The r e p o r t need n o t i n d i c a t e t h a t t h e c l a i m a n t i s 
u n a b l e t o w o r k . See S m i t h v. SAIF, 302 Or 396, 401 ( 1 9 8 6 ) . 

The "829" f o r m c o m p l e t e d by Dr. Spady on A p r i l 1 , 1986 
s a t i s f i e d t h e s e r e q u i r e m e n t s . The r e p o r t s t a t e d t h a t c l a i m a n t had 
e x p e r i e n c e d an " a c u t e e x a c e r b a t i o n " o f h i s c o m p e n s a b l e c o n d i t i o n 
and t h a t m e d i c a l t r e a t m e n t was r e q u i r e d . EBI r e c e i v e d t h i s r e p o r t 
on A p r i l 4. As o f t h a t d a t e , t h e r e f o r e , EBI had a d u t y t o p r o c e s s 
t h e r e p o r t as a c l a i m f o r a g g r a v a t i o n . B a r r v. EBI Companies, 88 
Or App 132, 136 ( 1 9 8 7 ) . C l a i m a n t f i l e d h i s i n i t i a l r e q u e s t f o r 
h e a r i n g 129 days l a t e r on A u g u s t 1 1 , 1986. T h e r e i s no t i m e l i m i t 
f o r t h e f i l i n g o f a r e q u e s t f o r h e a r i n g on a "de f a c t o " d e n i a l . 
C l a i m a n t ' s i n i t i a  l r e q u e s t f o r h e a r i n g , t h e r e f o r e , was n e i t h e r 
p r e m a t u r e n o r l a t e and v e s t e d j u r i s d i c t i o n i n t h e H e a r i n g s 
D i v i s i o n on h i s a g g r a v a t i o n c l a i m . 

A g g r a v a t i o n 

I t i s u n d i s p u t e d t h a t c l a i m a n t ' s w o r s e n e d symptoms a f t e r 
March 1986 r e l a t e d t o h i s c o m p e n s a b l e May 1983 i n d u s t r i a l i n j u r y . 
C l a i m a n t had r e c e i v e d no award o f p e r m a n e n t p a r t i a l d i s a b i l i t y f o r 
t h i s i n j u r y . Any p e r i o d o f t o t a l d i s a b i l i t y , t h e r e f o r e , 
r e p r e s e n t s a c o m p e n s a b l e a g g r a v a t i o n . See Gwynn v. S A I F , 304 Or 
345, 352 ( 1 9 8 7 ) ; S m i t h v. SAIF, s u p r a , 302 Or a t 4 0 0 - 0 1 . 
C l a i m a n t ' s w o r s e n e d symptoms r e s u l t e d i n a p e r i o d o f t o t a l 
d i s a b i l i t y b e g i n n i n g June 16, 1986 and c o n t i n u i n g t h r o u g h a t l e a s t 
September 8, 1986. We, c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t ' s 
c o n d i t i o n w o r s e n e d w i t h i n t h e meaning o f ORS 6 5 6 . 2 7 3 ( 1 ) and t h a t 
E BI's a g g r a v a t i o n d e n i a l s h o u l d be s e t a s i d e . 

I n t e r i m C o m p e n s a t i o n 

The R e f e r e e o r d e r e d EBI t o pay i n t e r i m c o m p e n s a t i o n f r o m 
June 19 t h r o u g h O c t o b e r 7, 1986. EBI makes two a r g u m e n t s 
r e g a r d i n g t h e l a t t e r o f t h e s e d a t e s . F i r s t ,  i t c o n t e n d s t h a t t h e 
R e f e r e e s h o u l d n o t have o r d e r e d payment o f i n t e r i m c o m p e n s a t i o n 
p a s t t h e date' o f i t s f o r m a l d e n i a l on September 8 , 1986. T h i s 
a r g u m e n t i s w e l l t a k e n . See ORS 6 5 6 . 2 6 2 ( 2 ) . Second,  i t c o n t e n d s 
t h a t t h e R e f e r e e s h o u l d n o t have o r d e r e d  i t t o pay i n t e r i m 
c o m p e n s a t i o n p a s t A u g u s t 1 1 , 1986, t h e d a t e when c l a i m a n t 
r e q u e s t e d a h e a r i n g on a "de f a c t o " d e n i a l t h e o r y . I n s u p p o r t o f 
t h i s a r g u m e n t , EBI c i t e s o u r d e c i s i o n i n J o y c e A. Morgan, 36 Van 
N a t t a 114, 118, a f f ' d mem., 70 Or App 616 ( 1 9 8 4 ) . We t a k e t h i s 
o p p o r t u n i t y t o r e e x a m i n e t h a t d e c i s i o n . 

I n Morgan, t h e c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on a 
"de f a c t o " d e n i a l t h e o r y a few days a f t e r t h e e x p i r a t i o n o f t h e 
60-day d e a d l i n e f o r a c c e p t a n c e o r d e n i a l imposed by ORS 
6 5 6 . 2 6 2 ( 6 ) . The i n s u r e r d i d n o t i s s u e a f o r m a l d e n i a l b e t w e e n 
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t h a t d a t e and t h e d a t e o f t h e h e a r i n g some n i n e months l a t e r . The 
R e f e r e e a s s e s s e d a p e n a l t y a g a i n s t t h e i n s u r e r f o r i t s f a i l u r e t o 
i s s u e a f o r m a l d e n i a l . The Board r e v e r s e d . 

I n r e v e r s i n g t h e R e f e r e e , t h e Board r e v i e w e d s e v e r a l 
p r i o r cases i n w h i c h  i t h e l d t h a t t h e c a r r i e r ' s f a i l u r e t o i s s u e a 
f o r m a l d e n i a l d i d n o t w a r r a n t a p e n a l t y f o r c o m p e n s a t i o n due a f t e r 
t h e c l a i m a n t l e a r n e d o f t h e d e n i a l t h r o u g h i n f o r m a l c h a n n e l s . I n 
T e r r y D o r s e y , 31 Van N a t t a 14 ( 1 9 8 1 ) , t h e c a r r i e r i s s u e d a t i m e l y 
w r i t t e n d e n i a l , b u t f a i l e d t o i n c l u d e t h e r e q u i r e d n o t i c e o f 
a p p e a l r i g h t s . The c l a i m a n t n o n e t h e l e s s t i m e l y r e q u e s t e d a 
h e a r i n g . The Board c o n c l u d e d t h a t no p e n a l t y was w a r r a n t e d f o r 
t h e c a r r i e r ' s f a i l u r e t o i n c l u d e t h e n o t i c e o f a p p e a l r i g h t s 
because t h e c l a i m a n t had n o t been p r e j u d i c e d . I n A n g e l a V. Clow, 
34 Van N a t t a 1632 ( 1 9 8 2 ) , t h e c a r r i e r i s s u e d no f o r m a l d e n i a l b u t 
o r a l l y i n f o r m e d t h e c l a i m a n t ' s a t t o r n e y t h a t t h e c l a i m a n t ' s c l a i m 
was d e n i e d . The a t t o r n e y t h e n r e q u e s t e d a h e a r i n g . The Board 
c o n c l u d e d t h a t no p e n a l t y was w a r r a n t e d f o r t h e c a r r i e r ' s f a i l u r e 
t o i s s u e a f o r m a l d e n i a l because t h e c l a i m a n t had n o t been 
harmed. I n M a r t h a A B a u s t a i n , 35 Van N a t t a 1287 ( 1 9 8 3 ) , t h e 
c a r r i e r f a i l e d t o i s s u e a. f o r m a l d e n i a l and t h e c l a i m a n t r e q u e s t e d 
a h e a r i n g on a "de f a c t o " d e n i a l t h e o r y . I n a r e s p o n s e t o t h e 
r e q u e s t f o r h e a r i n g , t h e c a r r i e r a l l e g e d t h a t t h e c l a i m a n t ' s c l a i m 
was n o t compensable. The Board c o n c l u d e d t h a t a p e n a l t y was 
w a r r a n t e d f o r t h e c a r r i e r ' s f a i l u r e t o i s s u e a f o r m a l d e n i a l , b u t 
l i m i t e d t h e p e n a l t y p e r i o d t o t h e d a t e o f t h e c a r r i e r ' s r e s p o n s e 
t o t h e c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

A f t e r r e v i e w i n g t h e s e c a s e s , t h e Board i n Morgan 
commented: 

"The o n l y a p p a r e n t d i f f e r e n c e between t h e 
c u r r e n t case and t h o s e c i t e d above i s t h a t 
i n a l l o f t h e p r i o r cases t h e r e was some 
f o r m o f n o t i f i c a t i o n r e c e i v e d by t h e 
c l a i m a n t o r t h e c l a i m a n t ' s a t t o r n e y w h i c h 
was u n d e r s t o o d t o be, or r e a s o n a b l y s h o u l d 
have been u n d e r s t o o d t o be, t h e e q u i v a l e n t 
o f a d e n i a l . I n t h i s c a s e , t h e r e was no 
s i m i l a r n o t i f i c a t i o n . However, c l a i m a n t ' s 
a t t o r n e y was f a m i l i a r w i t h t h e 'de f a c t o ' 
d e n i a l c o n c e p t and f i l e d a r e q u e s t f o r 
h e a r i n g on t h a t b a s i s a l m o s t i m m e d i a t e l y 
a f t e r e x p i r a t i o n o f t h e 60 day p e r i o d . I f a 
'de f a c t o ' d e n i a l i s s u f f i c i e n t t o i n v o k e 
t h e j u r i s d i c t i o n o f t h i s agency, c_f Syphers 
v. K-W L o g g i n g , I n c . , 51 Or App 769 (1 9 8 1 ) , 
we t h i n k t h a t a c l a i m a n t who e l e c t s t o 
r e q u e s t a h e a r i n g on a 'de f a c t o ' d e n i a l 
must be deemed t o have r e c e i v e d a t l e a s t 
some f o r m o f n o t i f i c a t i o n o f t h e p o s i t i o n o f 
t h e e m p l o y e r / i n s u r e r . We t h i n k  i t f o l l o w s 
t h a t r e q u i r i n g an e m p l o y e r / i n s u r e r t o i s s u e 
a f o r m a l d e n i a l w i t h n o t i c e o f h e a r i n g 
r i g h t s o r f a c e p e n a l t i e s even a f t e r a 
r e q u e s t f o r h e a r i n g on a 'de f a c t o ' d e n i a l 
has been f i l e d w o u l d be . . . an e l e v a t i o n 
o f f o r m o v e r s u b s t a n c e . " 36 Van N a t t a a t 
117-18. 

The Board t h u s r u l e d t h a t a r e q u e s t f o r h e a r i n g on a "de 
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f a c t o " d e n i a l i s t h e e q u i v a l e n t o f a f o r m a l d e n i a l and t e r m i n a t e s t h e 
p e r i o d f o r w h i c h a p e n a l t y may be im p o s e d . L a t e r c a s e s employed 
Morgan t o r u l e t h a t a h e a r i n g r e q u e s t on a "de f a c t o " d e n i a l a l s o 
t e r m i n a t e s a c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m c o m p e n s a t i o n . W i l l i a m 
W. S o d e r w a l l , 38 Van N a t t a 544, 546 ( 1 9 8 6 ) ; James E. N e l s o n , 37 Van 
N a t t a 645, 647 ( 1 9 8 5 ) . But see D a n i e l L. J o r d a n , 37 Van N a t t a 1600, 
1601 ( 1 9 8 5 ) (Morgan l i m i t s a c a r r i e r s l i a b i l i t y f o r p e n a l t i e s b u t n o t 
f o r i n t e r i m c o m p e n s a t i o n ) . 

The u n d e r l y i n g p r e m i s e s o f Morgan and t h e d e c i s i o n s upon 
w h i c h  i t r e l i e d a r e t h a t a c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y f o r a 
c l a i m s p r o c e s s i n g v i o l a t i o n u n l e s s t h e c l a i m a n t i s somehow harmed o r 
p r e j u d i c e d by  i t and t h a t a c l a i m a n t i s n o t p r e j u d i c e d by a c a r r i e r ' s 

p r o c e s s i n g v i o l a t i o n a t one t i m e . See Newman v. Murphy P a c i f i c C o r p . , 

f a i l u r e t o i s s u e a f o r m a l d e n i a l  i f he r e c e i v e s a c t u a l n o t i c e o f 
d e n i a l . We d i s a g r e e w i t h b o t h p r e m i s e s . 

F i r s t , p r e j u d i c e a p p a r e n t l y was an e l e m e n t o f a c l a i m s 

20 Or App 17, 23 ( 1 9 7 5 ) . T h a t rule"]: However, has s i n c e been e x p r e s s l y 
r e p u d i a t e d . L e s t e r v. Weyerhaeuser Co., 70 Or App 307, 3 1 1 , r e v den 
298 Or 427 ( 1 9 8 4 ) . Second, a c l a i m a n t i s p r e j u d i c e d by a c a r r i e r ' s 
f a i l u r e t o i s s u e a f o r m a l d e n i a l ; f o r , by s t a t u t e , a f o r m a l d e n i a l n o t 
o n l y r e g i s t e r s t h e c a r r i e r ' s u n w i l l i n g n e s s t o pay b u t a l s o must s t a t e 
t h e f a c t u a l and l e g a l bases f o r t h a t u n w i l l i n g n e s s . ORS 6 5 6 . 2 6 2 ( 6 ) ; 
see a l s o R u n f t v. SAIF, 303 Or 493, 496 n . l ( 1 9 8 7 ) . The f o r m a l d e n i a l 
e q u i p s t h e c l a i m a n t t o d e c i d e w h e t h e r o r n o t  i t s h o u l d be c o n t e s t e d . 
H a v i n g f a i l e d t o i s s u e s u c h a d e n i a l , t h e c a r r i e r ' s d u t y t o pay 
c o m p e n s a t i o n i s n o t e x t i n g u i s h e d . 

I n l i g h t o f t h e above d i s c u s s i o n , we c o n c l u d e t h a t t h e 
t h e o r e t i c a l b a s i s o f Morgan i s gone and t h a t  i t i s no l o n g e r t h e l a w . 
We h e r e b y e x p r e s s l y d i s a v o w i t  . A c a r r i e r i s r e q u i r e d t o pay i n t e r i m 
c o m p e n s a t i o n u n t i l  i t a c t u a l l y f u l f i l l s i t s d u t y t o i s s u e a f o r m a l 
d e n i a l . I n t h e p r e s e n t c a s e , t h i s means t h a t EBI i s l i a b l e f o r 
i n t e r i m c o m p e n s a t i o n t h r o u g h September 8, 1986, t h e d a t e o f i t s f o r m a l 
d e n i a l . 

P e n a l t y and A t t o r n e y Fee f o r L a t e Payment o f I n t e r i m C o m p e n s a t i o n 

A p e n a l t y and a t t o r n e y f e e may be a s s e s s e d u n d e r ORS 
6 5 6 . 2 6 2 ( 1 0 ) and 6 5 6 . 3 8 2 ( 1 ) a g a i n s t a c a r r i e r w h i c h u n r e a s o n a b l y d e l a y s 
payment o f c o m p e n s a t i o n . I n t h i s c a s e , EBI f a i l e d t o t i m e l y pay 
i n t e r i m c o m p e n s a t i o n f o r t h e p e r i o d f r o m June 19 t h r o u g h September 8, 
1986.  I t o f f e r s no e x c u s e f o r t h e i n t e r i m c o m p e n s a t i o n due b e t w e e n 
June 19 and A u g u s t 1 1 . I t s f a i l u r e t o pay t h a t c o m p e n s a t i o n t i m e l y , 
t h e r e f o r e , was u n r e a s o n a b l e . A l t h o u g h i n t e r i m c o m p e n s a t i o n was i n 
f a c t due bet w e e n A u g u s t 11 and September 8, t h e B o a r d ' s d e c i s i o n s i n 
J o y c e A. Morgan and s u b s e q u e n t cases p r o v i d e d a r e a s o n a b l e b a s i s f o r 
EBI t o c o n c l u d e t h a t c o m p e n s a t i o n was n o t due f o r t h a t p e r i o d . E B I ' s 
f a i l u r e t o pay c o m p e n s a t i o n f o r t h a t p e r i o d , t h e r e f o r e , w h i l e 
i n c o r r e c t , was n o t u n r e a s o n a b l e . See F o r n e y v. W e s t e r n S t a t e s 
P l y w o o d , 297 Or 628, 633 ( 1 9 8 4 ) . We t h u s c o n c l u d e t h a t a p e n a l t y i s 
a p p r o p r i a t e o n l y on t h e i n t e r i m c o m p e n s a t i o n due f r o m June 19 t o 
A u g u s t 1 1 , 1986. We o t h e r w i s e a f f i r m t h e 15 p e r c e n t p e n a l t y and $200 
a t t o r n e y f e e a s s e s s e d by t h e R e f e r e e . 
P e n a l t y and A t t o r n e y Fee f o r L a t e D e n i a l 

A p e n a l t y and a t t o r n e y f e e may a l s o be a s s e s s e d u n d e r ORS 
6 5 6 . 2 6 2 ( 1 0 ) and 6 5 6 . 3 8 2 ( 1 ) a g a i n s t a c a r r i e r w h i c h u n r e a s o n a b l y d e l a y s 
a c c e p t a n c e o r d e n i a l o f a c l a i m . Under ORS 6 5 6 . 2 6 2 ( 6 ) , a c a r r i e r has 
60 days w i t h i n w h i c h t o a c c e p t or deny a c l a i m . EBI r e c e i v e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m on A p r i l 4, 1986. C l a i m a n t r e q u e s t e d a 
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h e a r i n g on a "de f a c t o " d e n i a l t h e o r y on A u g u s t 1 1 , 1986 (129 days 
a f t e r EBI r e c e i v e d h i s c l a i m ) . EBI d i d n o t i s s u e i t s f o r m a l d e n i a l 
u n t i l September 8, 1986. EBI o f f e r s no excuse f o r i t s t a r d i n e s s o t h e r 
t h a n t h e Board's d e c i s i o n i n Joyce A. Morgan. Even a p p l y i n g t h e r u l e 
o f t h a t c a s e , however, EBI o f f e r s no excuse f o r t h e 69 days p r i o r t o 
A u g u s t 1 1 . We c o n c l u d e t h a t i t s f a i l u r e t o i s s u e a t i m e l y d e n i a l was 
u n r e a s o n a b l e . We a f f i r m t h e 10 p e r c e n t p e n a l t y and $200 a t t o r n e y f e e 
a s s e s s e d by t h e R e f e r e e , e x c e p t t h a t once a g a i n we l i m i t t h e 
c a l c u l a t i o n o f t h e p e n a l t y t o t h e p e r i o d f r o m June 19 t h r o u g h 
A u g u s t 1 1 , 1986. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 19, 1987 i s r e v e r s e d i n p a r t 
and m o d i f i e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t d i s m i s s e d 
c l a i m a n t ' s r e q u e s t s f o r h e a r i n g on EBI Companies' a g g r a v a t i o n d e n i a l 
i s r e v e r s e d . The d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o EBI 
f o r p r o c e s s i n g a c c o r d i n g t o l a w . C l a i m a n t ' s a t t o r n e y i s awarded 
$1,200 as an a t t o r n e y f e e f o r s e r v i c e s t h r o u g h t h e h e a r i n g l e v e l , t o 
be p a i d by E B I . Those p o r t i o n s o f t h e R e f e r e e ' s o r d e r r e q u i r i n g EBI 
t o pay i n t e r i m c o m p e n s a t i o n f o r t h e p e r i o d f r o m June 19 t h r o u g h 
O c t o b e r 7, 1986 and a s s e s s i n g p e n a l t i e s based upon t h i s c o m p e n s a t i o n 
p e r i o d a r e m o d i f i e d . EBI s h a l l pay c l a i m a n t i n t e r i m c o m p e n s a t i o n f o r 
t h e p e r i o d f r o m June 19 t h r o u g h September 8, 1986. The p e n a l t i e s f o r 
l a t e payment o f i n t e r i m c o m p e n s a t i o n and l a t e d e n i a l s h a l l be based 
upon t h e c o m p e n s a t i o n p e r i o d f r o m June 19 t h r o u g h A u g u s t 1 1 , 1986. 
The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded $1,000 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by E B I . 
C o u n s e l f o r F i r e m a n ' s Fund I n s u r a n c e Company i s a u t h o r i z e d t o c h a r g e a 
c l i e n t - p a i d f e e o f up t o $176 f o r s e r v i c e s on Board r e v i e w . 

RICARD0 C. RAMIREZ, Claimant WCB 86-16529 
Welch, et a l . , Claimant's Attorneys December 15, 1988 
David Smith (SAIF), Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e P e t e r s o n ' s o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n Order g r a n t i n g 
c l a i m a n t 55 p e r c e n t (176 d e g r e e s ) u n s c h e d u l e d p ermanent d i s a b i l i t y f o r 
a low back i n j u r y and 5 p e r c e n t (7.5 d e g r e e s ) s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o f h i s r i g h t l e g . We a f f i r m . 

ISSUE 

Whether c l a i m a n t i s e n t i t l e d t o i n c r e a s e d awards f o r 
p e r m a n e n t d i s a b i l i t y , b o t h s c h e d u l e d and u n s c h e d u l e d . 

FINDINGS OF FACT 

C l a i m a n t i s a 42 y e a r o l d s h e e t m e t a l machine o p e r a t o r and 
w e l d e r who s u d d e n l y e x p e r i e n c e d back p a i n on December 2, 1980, when he 
t u r n e d t o l o o k back w h i l e o p e r a t i n g a f o r k l i f  t t r u c k . Dr. P e t e r s , 
M.D., d i a g n o s e d back s t r a i n and t r e a t e d c l a i m a n t c o n s e r v a t i v e l y . 

On June 2, 1 9 8 1 , c l a i m a n t ' s c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order w i t h o u t an award o f permanent d i s a b i l i t y . 

On J u l y 10, 1 9 8 1 , c l a i m a n t r e t u r n e d t o see Dr. F i n l e y , M.D. 
He recommended t r i g g e r p o i n t t h e r a p y and u l t r a s o u n d . On A u g u s t 20, 
1 9 8 1 , a t t h e r e q u e s t o f Dr. F i n l e y , c l a i m a n t saw Dr. C o t t r e l l , M.D. 
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He d i a g n o s e d t r a u m a t i c n e u r a l g i a ana a s c i a t i c n e r v e i n j u r y on t h e 
r i g h t b u t i n d i c a t e d t h a t no t r e a t m e n t was n e c e s s a r y . C l a i m a n t 
c o n t i n u e d t o work f o r t h e e m p l o y e r u n t i l t h e company c l o s e d i n 1982. 
I n e a r l y 1982 c l a i m a n t began t o e x p e r i e n c e i n c r e a s e d r i g h t l e g p a i n . 
T h e r e f o r e , on A p r i l 27, 1982, he was seen by Dr. P a r s o n s , 
n e u r o s u r g e o n , who recommended a myelogram. C l a i m a n t , h o wever, r e f u s e d 
t o u n d e r g o t h e p r o c e d u r e and r e t u r n e d t o t h e c a r e o f Dr. F i n l e y . On 
December 20, 1983, Dr. F i n l e y d i a g n o s e d L5, S I r a d i c u l i t i s w i t h r i g h t 
l e g e x t e n s i o n n e u r a l g i a g r a d e I I I  , p a r e s t h e s i a , h y p e r t h e s i a a n e s t h e s i a . 

On June 27, 1984, a second D e t e r m i n a t i o n O r d e r a w a r d e d 
c l a i m a n t 40 p e r c e n t u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o h i s l o w ba c k . 

On September 17, 1984, c l a i m a n t began w o r k i n g a t t h e 
p o s i t i o n o f t r a f f i c s i g n a l c o n t r o l a s s e m b l y b u t was d i s c h a r g e d on 
September 26, 1984 due t o j o b i n t e r f e r e n c e f r o m h i s c o n t i n u i n g l o w 
back and r i g h t l e g p a i n . 

On November 5, 1984, Dr. J o n e s , M.D., r e v i e w e d a l u m b a r CT 
sca n and r e p o r t e d a b n o r m a l f i n d i n g s a t b o t h L4-5 and L5-S1. On 
November 12, 1984, Dr. P a r s o n s r e v i e w e d t h e CT scan and d i a g n o s e d a 
l a r g e b i l a t e r a l d e f e c t s e c o n d a r y t o a p r o t r u d e d l u m b a r d i s c a t L4-5. 
He recommended a l u m b a r l a m i n e c t o m y a t L4-5 b i l a t e r a l l y , w h i c h was 

t i m e o f h e a r i n g , r e m a i n e d i n t h e p e n i t e n t i a r y . A t t h e p e n i t e n t i a r y , 

p e r f o r m e d on F e b r u a r y 15, 1985. 

s e t a s i d e 
On A p r i l 10, 1985, t h e June 27, 1984 D e t e r m i n a t i o n

 by s t i p u l a t i o n and c l a i m a n t ' s c l a i m was r e o p e n e d . 
 O r d e r was 

On A p r i l 23, 1985, c l a i m a n t was i n c a r c e r a t e d a n d, a t t h e 

c l a i m a n t came und e r t h e c a r e o f Dr. B e c k e r , o r t h o p e d i c s u r g e o n , who 
d i a g n o s e d l u m b o s a c r a l s p r a i n w i t h s i g n i f i c a n t f u n c t i o n a l o v e r l a y . 

D u r i n g May 1985 c l a i m a n t was seen by Dr. C o l l a d a , 
n e u r o s u r g e o n , who d i a g n o s e d r i g h t s c i a t i c a w i t h m u s c l e spasms and 
recommended t r a c t i o n , m u s c l e r e l a x a n t s and a n t i - i n f l a m m a t o r y 
m e d i c a t i o n . 

On November 14, 1986, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
55 p e r c e n t (176 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r i n j u r y 
t o h i s l o w back and 5 p e r c e n t (7.5 d e g r e e s ) p e r m a n e n t d i s a b i l i t y f o r 
l o s s o f use o f h i s r i g h t l e g . 

On June 18, 1987, Dr. Beck e r d i a g n o s e d a c h r o n i c l u m b a r 
s a c r a l s t r a i n w i t h r a d i c u l a r c o m p l a i n t s i n t o t h e r i g h t l o w e r e x t r e m i t y 
w i t h o u t h a r d o r d e f i n i t e n e r v e r o o t c o m p r e s s i o n , s t a t u s p o s t l u m b a r 
l a m i n e c t o m y . 

C l a i m a n t has no f o r m a l e d u c a t i o n e x c e p t f o r two c l a s s e s he 
t o o k i n E n g l i s h a f t e r m o v i n g t o t h e U n i t e d S t a t e s f r o m M e x i c o . He has 
w o r k e d as a f a r m l a b o r e r , n u r s e r y m a n , r o a d c o n s t r u c t i o n l a b o r e r , s u g a r 
m i l l w o r k e r , m o b i l e home assemblyman, f o r k l i f t o p e r a t o r , w e l d e r , s h e e t 
m e t a l m a c h i n e o p e r a t o r , f u r n i t u r e u p h o l s t e r e r , s a w m i l l w o r k e r , and a 
c o m p u t e r p a r t s assemblyman. He i s a b l e t o r e a d some l i m i t e d S p a n i s h 
and E n g l i s h . He i s a b l e t o speak o n l y l i m i t e d E n g l i s h . D u r i n g t h e 
e i g h t months p r i o r t o h e a r i n g , he had w o r k e d 42 h o u r s a week i n t h e 
p r i s o n c a f e t e r i a . C l a i m a n t c o u l d r e t u r n t o h i s p r i o r j o b s o f c o m p u t e r 
assemblyman o r w e l d i n g . 

As a r e s u l t o f c l a i m a n t ' s c o m p e n s a b l e back i n j u r y , he i s 
l i m i t e d t o l i g h t o r s e d e n t a r y w o r k . He i s r e s t r i c t e d f r o m s t o o p i n g o r 
r e p e t i t i v e l i f t i n g w i t h t w i s t i n g . He has c o n t i n u o u s l o w back p a i n 
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w h i c h i n c r e a s e s i f he bends, t w i s t s , s t o o p s , s i t s f o r more t h a n 30 
m i n u t e s , c l i m b s s t a i r s , s t a n d s f o r more t h a n one h o u r , o r i s t o o 
a c t i v e . H i s r i g h t l e g i s weak and he f a v o r s  i t because  i t i s p a i n f u l 
when he p u t s w e i g h t on i t  ; he o f t e n uses c r u t c h e s t o a s s i s t h i s r i g h t 
l e g b u t n o t when he works i n t h e p r i s o n c a f e t e r i a . He wears a back 
c o r s e t e v e r y day b u t t a k e s no m e d i c a t i o n e x c e p t T y l e n o l . He e x e r c i s e s 
d a i l y and uses a h o t t o w e l on h i s low back e v e r y o t h e r day f o r 
r e d u c t i o n o f p a i n . He has d i f f i c u l t y s l e e p i n g as a r e s u l t o f t h e p a i n . 

CONCLUSIONS OF LAW 

The R e f e r e e d e c l i n e d t o award c l a i m a n t any permanent 
d i s a b i l i t y , e i t h e r s c h e d u l e d o r u n s c h e d u l e d , i n excess o f t h a t awarded 
by D e t e r m i n a t i o n Order o f November 14, 1986. C o n c l u d i n g t h a t c l a i m a n t 
had e x a g g e r a t e d t h e s e v e r i t y o f h i s symptoms, t h e R e f e r e e based h i s 
d e c i s i o n p r i m a r i l y upon t h e o p i n i o n o f Dr. B e c k e r , who had t r e a t e d 
c l a i m a n t a t t h e p e n i t e n t i a r y f o r a p p r o x i m a t e l y two y e a r s . We a g r e e 
and a d o p t t h e R e f e r e e ' s c o n c l u s i o n s w i t h t h e f o l l o w i n g comments. 

C l a i m a n t c o n t e n d s t h a t we s h o u l d g i v e no d e f e r e n c e t o 
Dr. B e c k e r ' s o p i n i o n s inasmuch as c l a i m a n t had no c h o i c e i n s e l e c t i n g 
him. He c i t e s 6 5 6 . 2 4 5 ( 3 ) i n s u p p o r t o f h i s c o n t e n t i o n . We a g r e e w i t h 
SAIF's c o u n s e l t h a t c l a i m a n t has m i s i n t e r p r e t e d t h e p u r p o s e o f t h e 
s t a t u t e . ORS 6 5 6 . 2 4 5 ( 3 ) was d e s i g n e d t o s u p p l e m e n t t h e i n t e n t o f 
6 5 6 . 2 4 5 ( 1 ) w h i c h r e q u i r e s i n s u r e r s t o p r o v i d e m e d i c a l s e r v i c e s f o r 
compensable i n j u r i e s . 6 5 6 . 2 4 5 ( 3 ) g u a r a n t e e s t h a t t h e i n s u r e r c a n n o t 
c i r c u m v e n t i t s s t a t u t o r y d u t i e s v i a a f a v o r e d s e l e c t i o n o f c l a i m a n t ' s 
d o c t o r . 6 5 6 . 2 4 5 ( 3 ) g i v e s c l a i m a n t t h e r i g h t t o choose h i s own 
d o c t o r . See Reynaga v. N o r t h w e s t Farm B u r e a u , 300 Or 255 ( 1 9 8 5 ) . I n 
o t h e r w o r d s , t h e p r o v i s i o n s o f 65 6 . 2 4 5 ( 3 ) r e l a t e t o t h e i s s u e o f 
compensable m e d i c a l expenses and n o t t o a d m i n i s t r a t i v e d e f e r e n c e t o 
m e d i c a l o p i n i o n s . 

The f a c t t h a t c l a i m a n t ' s i n c a r c e r a t i o n l i m i t e d h i s c h o i c e o f 
an a t t e n d i n g p h y s i c i a n t o Dr. Becker does n o t mean t h a t Dr. Becker was 
n o t c l a i m a n t ' s p r i m a r y t r e a t i n g p h y s i c i a n f o r more t h a n two y e a r s 
p r i o r t o h e a r i n g . T h e r e f o r e , t h e R e f e r e e was c o r r e c t t o d e f e r t o h i s 
o p i n i o n s a b s e n t p e r s u a s i v e r e a s o n s n o t t o . W e i l a n d v. SAIF, 64 Or App 
810 ( 1 9 8 3 ) . 

I n June 1987 Dr. Becker examined c l a i m a n t and f o u n d 
c o n t i n u e d h y s t e r i c a l f e a t u r e s b u t w o u l d n o t "go so f a r as t o say 
[ c l a i m a n t was] m a l i n g e r i n g . " He c o n c l u d e d t h a t b e n e a t h t h e 
e x a g g e r a t e d symptoms c l a i m a n t d i d a c t u a l l y have some low back 
i m p a i r m e n t and recommended he be l i m i t e d t o s e d e n t a r y and l i g h t w o r k , 
n o t i n v o l v i n g p r o l o n g e d s t o o p i n g o r r e p e t i t i o u s l i f t i n  g w i t h 
t w i s t i n g . There were no o t h e r m e d i c a l o p i n i o n s t h a t a t t e m p t e d t o 
measure t h e e x t e n t o f c l a i m a n t ' s p h y s i c a l i m p a i r m e n t . 

C l a i m a n t a l s o a r g u e s t h a t i f we a c c e p t Dr. B e c k e r ' s 
d i a g n o s i s o f s i g n i f i c a n t f u n c t i o n a l o v e r l a y , we must f i n d t h a t 
c o n d i t i o n compensable s i n c e  i t d e v e l o p e d as a r e s u l t o f h i s 
compensable back i n j u r y . We d i s a g r e e . 

F u n c t i o n a l o v e r l a y i s "an a i l m e n t i n a d d i t i o n t o an a l r e a d y 
e x i s t i n g c o n d i t i o n w h i c h i s n o t caused by a s t r u c t u r a l d e f e c t . " 
B a r r e t t v. Coast Range Pl y w o o d , 294 Or 6 4 1 , 644 ( 1 9 8 3 ) . The s p e c i f i c 
c a u s e o f t h a t a i l m e n t , however, i s a f a c t u a l q u e s t i o n t o be d e t e r m i n e d 
by each i n d i v i d u a l r e c o r d . The p r e s e n t case l a c k s any m e d i c a l 
e v i d e n c e e s t a b l i s h i n g a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 
compensable back i n j u r y and t h e f u n c t i o n a l o v e r l a y . Dr. Becker 
p r o v i d e d t h e o n l y c l u e as t o i t s o r i g i n when he s t a t e d t h a t c l a i m a n t 
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was n o t m a l i n g e r i n g . The r e c o r d , however, i s u n c l e a r w h e t h e r 
c l a i m a n t ' s e x a g g e r a t e d s y m p t o m o l o g y i s t h e r e s u l t o f a p r e e x i s t i n g 
p s y c h o l o g i c a l c o n d i t i o n , t h e compensable i n j u r y , o r some o t h e r 
u n r e l a t e d c a u s e . T h e r e f o r e , i n r a t i n g t h e e x t e n t o f c l a i m a n t ' s 
p e r m a n e n t d i s a b i l i t y , we d e c l i n e t o c o n s i d e r t h o s e symptoms w h i c h were 
n o t c o r r o b o r a t e d by o b j e c t i v e n e u r o l o g i c a l f i n d i n g s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1987 i s a f f i r m e d . 

BRIAN C. ROLL, Claimant WCB 86-17840 
Horton & Koenig, Claimant's Attorneys December 15, 1988 
Dennis Martin (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P e t e r s o n ' s o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s p r e e x i s t i n g 
o s t e o m y e l i t i s c o n d i t i o n . We r e v e r s e . 

ISSUE 

Whether t h e symptoms o f c l a i m a n t ' s p r e e x i s t i n g o s t e o m y e l i t i s 
c o n d i t i o n were p r e c i p i t a t e d by h i s compensable r i g h t s h o u l d e r i n j u r y . 

FINDINGS OF FACT 

C l a i m a n t i s a 17 y e a r o l d s c o u t i n g a i d e . I n t h e f a l l o f 1985 
he f e l l o f f h i s s k a t e b o a r d and s u f f e r e d an a b r a s i o n t o h i s r i g h t 
s h o u l d e r . T h i s n oncompensable i n j u r y c a u s e d t h e d e v e l o p m e n t o f an 
o s t e o m y e l i t i s c o n d i t i o n i n h i s r i g h t s h o u l d e r . The o s t e o m y e l i t i s 
r e m a i n e d a s y m p t o m a t i c u n t i l J u l y 13, 1986, when c l a i m a n t r e i n j u r e d h i s 
r i g h t s h o u l d e r w h i l e i n s t r u c t i n g Boy S c o u t s i n t h r o w i n g l i f e b o u y s . On 
J u l y 17, 1986, he was examined by Dr. L a r s e n , M.D., who d i a g n o s e d r i g h t 
r o t a t o r c u f f i n j u r y and p u t h i s arm i n a s l i n g . 

For a p p r o x i m a t e l y one week f o l l o w i n g c l a i m a n t ' s s h o u l d e r 
i n j u r y , h i s p a i n g r a d u a l l y d e c r e a s e d . T h e r e a f t e r ,  i t g r a d u a l l y 
i n c r e a s e d a g a i n . When t h e s h o u l d e r p a i n began t o w o r s e n , he s o u g h t 
t r e a t m e n t f r o m Dr. M a t t h e w s who p r e s c r i b e d m e d i c a t i o n . From September 
t o November 1986, c l a i m a n t ' s l e v e l o f p a i n r e m a i n e d u n c h a n g e d . 

Dr. M a t t h e w s t h e n d i a g n o s e d o s t e o m y e l i t i s and r e f e r r e d 
c l a i m a n t t o Dr. C r o n k , an o r t h o p e d i c s u r g e o n , who e x amined him on 
November 3, 1986. Dr. Cronk a l s o d i a g n o s e d o s t e o m y e l i t i s o f t h e r i g h t 
a c r o m i o n p r o c e s s . Dr. Cronk c o n t i n u e d c l a i m a n t on a n t i b i o t i c 
m e d i c a t i o n . 

On December 8, 1986, SAIF d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s o s t e o m y e l i t i s c o n d i t i o n . 

C l a i m a n t ' s r i g h t s h o u l d e r symptoms c o n t i n u e d and on May 4, 
1987, Dr. Cronk d e b r i d e d t h e r i g h t a c r o m i o n p r o c e s s . T h e r e a f t e r , 
c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n began t o i m p r o v e . 

C l a i m a n t ' s J u l y 13, 1986 r i g h t r o t a t o r c u f f i n j u r y c a u s e d t h e 
p r e e x i s t i n g o s t e o m y e l i t i s c o n d i t i o n t o become s y m p t o m a t i c t o t h e e x t e n t 
t h a t m e d i c a l s e r v i c e s were r e q u i r e d . 
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CONCLUSIONS OF LAW 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s o s t e o m y e l i t i s c o n d i t i o n was 
n o t compensable because: ( 1 ) t h e s h o u l d e r i n j u r y d i d n o t worsen t h e 
u n d e r l y i n g d i s e a s e ; and ( 2 ) t h e o s t e o m y e l i t i s w o u l d have become 
s y m p t o m a t i c w i t h i n days o f t h e i n j u r y i f t h e i n j u r y had n o t o c c u r r e d . 
We d i s a g r e e w i t h t h e R e f e r e e ' s r e a s o n i n g on b o t h a c c o u n t s and r e v e r s e . 

F i r s t , c l a i m a n t ' s d i s a b i l i t y i s t h e r e s u l t o f an a c c i d e n t and 
n o t an o c c u p a t i o n a l d i s e a s e . T h e r e f o r e , c l a i m a n t need n o t p r o v e t h a t 
t h e i n j u r y caused a w o r s e n i n g o f t h e p r e e x i s t i n g c o n d i t i o n i n o r d e r t o 
e s t a b l i s h a compensable c l a i m . See Jameson v. SAIF, 63 Or App 553, 555 
( 1 9 8 3 ) , c i t i n g W e l l e r v. Uni o n C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . I n o r d e r t o 
e s t a b l i s h t h e c o m p e n s a b i l i t y o f t h e o s t e o m y e l i t i s c o n d i t i o n , c l a i m a n t 
need o n l y show t h a t t h e compensable r i g h t s h o u l d e r i n j u r y caused t h e 
o s t e o m y e l i t i s t o become s y m p t o m a t i c . Grace v. SAIF, 76 Or App 5 1 1 , 517 
( 1 9 8 5 ) . 

Second,  i t i s i r r e l e v a n t t h a t t h e o s t e o m y e l i t i s c o n d i t i o n 
m i g h t have become s y m p t o m a t i c , i n t h e absence o f t h e compensable 
i n j u r y , a t some s p e c u l a t i v e f u t u r e d a t e . We a r e o n l y c o n c e r n e d w i t h 
a n s w e r i n g t h e q u e s t i o n : D i d c l a i m a n t ' s r i g h t s h o u l d e r i n j u r y cause t h e 
p r e e x i s t i n g o s t e o m y e l i t i s c o n d i t i o n t o become s y m p t o m a t i c ? 

Dr. Matthews d i d n o t answer t h e q u e s t i o n . On November 13, 
1986, he m e r e l y s t a t e d t h a t c l a i m a n t was s u f f e r i n g f r o m an 
o s t e o m y e l i t i s most l i k e l y caused by an a b r a s i o n o c c u r r i n g a b o u t one 
y e a r b e f o r e t h e s h o u l d e r i n j u r y . He d i d n o t d i s c u s s what i m p a c t , i f 
any, t h e s h o u l d e r i n j u r y had on t h e symptoms o f t h a t c o n d i t i o n . 

Dr. C r o n k , an o r t h o p e d i c s u r g e o n and c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , f o l l o w e d c l a i m a n t ' s l a c k o f p r o g r e s s f o r many months b e f o r e 
recommending a d e b r i d e m e n t o f t h e r i g h t a c r o m i o n p r o c e s s . I n May 1987 
Dr. Cronk p e r f o r m e d t h a t s u r g e r y . I n June 1987 he o p i n e d t h a t : . 

" i  t [ w a s ] c l e a r t h a t [ c l a i m a n t ] had 
d e v e l o p e d a l o w - g r a d e i n f e c t i o n i n h i s 
r i g h t s h o u l d e r p r i o r t o t h e J u l y , 1986 
t h r o w i n g i n c i d e n t . I t i s l i k e l y t h a t t h e 
t h r o w i n g i n c i d e n t e x a c e r b a t e d t h e 
u n d e r l y i n g i n f e c t i o n t o t h e p o i n t t h a t  i t 
became o b v i o u s l y s y m p t o m a t i c t o t h e 
p a t i e n t . I t i s l i k e l y t h a t t h i s 
s y m p t o m a t o l o g y w o u l d d e v e l o p a t some t i m e . " 
Dr. G i r o d , an e x p e r t i n i n f e c t i o u s - d i s e a s e s , p e r f o r m e d a 

f i l e r e v i e w on SAIF's b e h a l f t o d e t e r m i n e t h e r e l a t i o n s h i p between 
c l a i m a n t ' s o s t e o m y e l i t i s and h i s o c c u p a t i o n a l i n j u r y . He a u t h o r e d 
two r e p o r t s . I n h i s f i r s t r e p o r t , d a t e d F e b r u a r y 27, 1987, 
Dr. G i r o d o p i n e d t h a t : 

" i  t [ w a s ] l i k e l y t h a t t h e c l a i m a n t had a 
s m o l d e r i n g , c h r o n i c bone i n f e c t i o n w h i c h 
p r o b a b l y a n t e d a t e d t h e i n c i d e n t a t work by 
many weeks o r months. H i s f i r s t symptoms 
r e f e r r a b l e t o t h i s i n f e c t i o n o c c u r r e d w h i l e 
t h r o w i n g t h e buoy a t work. However, t h a t 
t h r o w i n g e v e n t i n no way caused nor d i d i  t 
worsen t h e i n f e c t i o n . The t h r o w i n g e v e n t 
o n l y p r e c i p i t a t e d t r a n s i e n t symptoms w h i c h 
s u b s e q u e n t l y r e s o l v e d . The r e t u r n o f h i s 
symptoms one week l a t e r were due t o t h e 
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u n d e r l y i n g o s t e o m y e l i t i s . Those symptoms 
w o u l d have become a p p a r e n t had t h e i n c i d e n t 
a t work n o t o c c u r r e d . " 

We u n d e r s t a n d t h i s o p i n i o n t o mean t h a t Dr. G i r o d 
b e l i e v e d t h a t c l a i m a n t ' s s h o u l d e r i n j u r y n e i t h e r w o r s e n e d t h e 
u n d e r l y i n g o s t e o m y e l i t i s c o n d i t i o n n o r d i d  i t cause t h e c o n d i t i o n 
t o become s y m p t o m a t i c . I n s t e a d , Dr. G i r o d b e l i e v e d t h a t c l a i m a n t ' s 
i n i t i a l r i g h t s h o u l d e r p a i n was caused e n t i r e l y by t h e t h r o w i n g 
i n c i d e n t . F u r t h e r , he b e l i e v e d t h a t w h i l e t h e i n j u r y - r e l a t e d p a i n 
was r e s o l v i n g , t h e o s t e o m y e l i t i s c o n d i t i o n , a l t h o u g h c o m p l e t e l y 
u n a f f e c t e d by t h e i n j u r y , was becoming p r o g r e s s i v e l y s y m p t o m a t i c . 

On A u g u s t 3, 1987, Dr. G i r o d o f f e r e d a second o p i n i o n 
a f t e r r e v i e w i n g Dr. C r o n k ' s June 8, 1987 r e p o r t . I n t h a t r e p o r t , 
Dr. G i r o d s t a t e d t h a t he d i d " n o t b e l i e v e t h a t t h e i n c i d e n t a t work 
made t h e symptoms o f i n f e c t i o n w o r s e , b u t c o u l d have p r o m p t e d them 
t o appear a few days e a r l i e r . " L a t e r i n t h e same r e p o r t , he a g a i n 
p o i n t e d o u t t h a t " t h e i n c i d e n t a t work may have r e s u l t e d i n t h e 
d e v e l o p m e n t o f symptoms o f t h e u n r e l a t e d i n f e c t i o n a few h o u r s t o a 
few days p r i o r t o t h e t i m e t h a t t h e y o t h e r w i s e w o u l d have o c c u r r e d . " 

We f i n d no p e r s u a s i v e r e a s o n s i n t h e r e c o r d why we s h o u l d 
n o t d e f e r t o t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
Dr. C r o n k . Dr. Ma t t h e w s r e f e r r e d c l a i m a n t t o Dr. Cronk i n November 
1986 and he has r e m a i n e d c l a i m a n t ' s a t t e n d i n g p h y s i c i a n t h r o u g h o u t 
t h e c o u r s e o f t r e a t m e n t . Dr. G i r o d , a l t h o u g h an e x p e r t i n 
i n f e c t i o u s d i s e a s e s , n e v e r examined c l a i m a n t and o f f e r e d two 
o p i n i o n s a t v a r i a n c e w i t h each o t h e r t h a t , when r e a d t o g e t h e r , a l s o 
s u p p o r t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s o s t e o m y e l i t i s c o n d i t i o n . 

Based on t h e r e c o r d as a w h o l e , we f i n d t h a t c l a i m a n t has 
p r o v e n by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t h i s J u l y 1986 r i g h t 
s h o u l d e r i n j u r y c a u s e d h i s p r e v i o u s l y a s y m p t o m a t i c o s t e o m y e l i t i s 
c o n d i t i o n t o become s y m p t o m a t i c . T h e r e f o r e , t h a t c o n d i t i o n i s 
co m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 2, 1987 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l i s s e t a s i d e and t h e 
o s t e o m y e l i t i s c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o 
l a w . For s e r v i c e s a t t h e h e a r i n g l e v e l and on B o a r d r e v i e w , 
c l a i m a n t ' s a t t o r n e y  i s awarded a r e a s o n a b l e a s s e s s e d f e e o f $1,500, 
t o be p a i d by SAIF. 

MARK L. ELLINGSEN, Claimant WCB 86-08119 
Malagon & Moore, Claimant's Attorneys December 20, 1988 
Pamela Schultz (SAIF), Defense Attorney Order on Review 

Reviewed by Bo a r d Members en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e G r u b e r ' s o r d e r t h a t : 
( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l r e l a t i n g t o h i s neck 
and l o w b a c k ; ( 2 ) r e j e c t e d h i s c o n t e n t i o n t h a t h i s c l a i m was 
p r e m a t u r e l y c l o s e d ; ( 3 ) u p h e l d SAIF's d e n i a l o f h i s a g g r a v a t i o n c l a i m 
r e l a t i n g t o h i s neck and l o w b a c k ; ( 4 ) i n c r e a s e d h i s award o f 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r an i n j u r y t o h i s p e l v i s 
f r o m 5 p e r c e n t (16 d e g r e e s ) t o 10 p e r c e n t (32 d e g r e e s ) ; and ( 5 ) 
r e j e c t e d h i s r e q u e s t f o r p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's 
a l l e g e d l y u n r e a s o n a b l e c o m p e n s a b i l i t y and a g g r a v a t i o n d e n i a l s . 
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ISSUES 

1. C o m p e n s a b i l i t y o f c l a i m a n t ' s neck and low back 

c o m p e n s a b i l i t y and a g g r a v a t i o n d e n i a l s . 

c o n d i t i o n s . 

2. P r e m a t u r e c l o s u r e o f c l a i m a n t ' s c l a i m . 

3. 

4. 

5.

 A g g r a v a t i o n o f c l a i m a n t ' s neck and low back  c

 E x t e n t o f d i s a b i l i t y r e l a t i n g t o c l a i m a n t ' s

 P e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e 

o n d i t i o n s . 

 p e l v i s . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s p e l v i s , low back and neck on 
J a n u a r y 13, 1986 i n t h e c o u r s e o f h i s employment as a r o o f e r when he 
s l i d o f f a r o o f and f e l l a p p r o x i m a t e l y 20 f e e t t o t h e g r o u n d . He 
l a n d e d m a i n l y on h i s r i g h t h i p and back and a l s o bumped t h e back o f 
h i s head on t h e g r o u n d . He was t a k e n t o t h e h o s p i t a l where he was 
a t t e n d e d by Dr. S c h r o e d e r , an o r t h o p e d i c s u r g e o n . X - r a y s r e v e a l e d 
two o r t h r e e n o n d i s p l a c e d f r a c t u r e s i n t h e l o w e r r i g h t p o r t i o n o f t h e 
p e l v i s . Dr. S c h r o e d e r h o p i t a l i z e d c l a i m a n t f o r o b s e r v a t i o n and t h e n 
p r e s c r i b e d c o n s e r v a t i v e f o l l o w - u p c a r e , i n c l u d i n g p a i n m e d i c a t i o n . 
C l a i m a n t ' s c o n d i t i o n i m p r o v e d s t e a d i l y and Dr. S c h r o e d e r r e l e a s e d him 
t o r e t u r n t o h i s r e g u l a r work i n March 1986, two months a f t e r t h e 
a c c i d e n t . D u r i n g t h e p e r i o d p r i o r t o h i s r e t u r n t o w o r k , c l a i m a n t ' s 
neck and low back symptoms were masked by p e l v i c p a i n , p a i n 
m e d i c a t i o n and i n a c t i v i t y . 

A f t e r r e t u r n i n g t o wo r k , c l a i m a n t n o t i c e d p a i n i n h i s neck 
and low back. I n J u l y 1986, he v i s i t e d Dr. D a v i s , an o r t h o p e d i c 
s u r g e o n . Dr. D a v i s n o t e d f u l l r ange o f m o t i o n i n c l a i m a n t ' s neck, 
a l t h o u g h he a l s o n o t e d d i s c o m f o r t w i t h r o t a t i o n o f t h e head t o t h e 
l e f t . He a l s o n o t e d d i s c o m f o r t a t t h e l u m b o s a c r a l i n t e r s p a c e . W i t h 
r e s p e c t t o t h e neck c o m p l a i n t s , Dr. D a v i s o p i n e d t h a t c l a i m a n t had 
p r o b a b l y s u s t a i n e d a C5-6 d i s c i n j u r y " a t some p o i n t i n h i s l i f e " and 
t h a t t h e symptoms o f t h i s c o n d i t i o n were b e i n g a g g r a v a t e d by t h e 
p o s t u r e he was r e q u i r e d t o assume i n h i s work as a r o o f e r . R e g a r d i n g 
t h e low back d i s c o m f o r t , Dr. D a v i s s t a t e d t h a t c l a i m a n t p r o b a b l y had 
a m i l d s t r a i n , " p o s s i b l y as a r e s u l t o f h i s f a l l . " 

I n A u gust 1986, Dr. S c h r o e d e r d e c l a r e d c l a i m a n t ' s p e l v i s 
i n j u r y m e d i c a l l y s t a t i o n a r y and r a t e d h i s i m p a i r m e n t as m i n i m a l . He 
n o t e d c o m p l a i n t s o f neck p a i n and commented t h a t c l a i m a n t had n e v e r 
v o i c e d such c o m p l a i n t s p r e v i o u s l y . He a l s o r e p o r t e d t h a t c l a i m a n t ' s 
l u m b o s a c r a l s p i n e was n o r m a l . The c l a i m was c l o s e d by D e t e r m i n a t i o n 
O rder d a t e d O c t o b e r 2 1 , 1986 w i t h a 5 p e r c e n t u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y a ward. 

About a month b e f o r e c l a i m c l o s u r e , c l a i m a n t began t r e a t i n g 
w i t h Dr. W a t t s , a c h i r o p r a c t o r . Dr. W a t t s d i a g n o s e d c e r v i c a l and 
l u m b o s a c r a l s t r a i n s and s p r a i n s and i n d i c a t e d t h a t t h e s e s t r a i n s were 
r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l f a l l . We a c c e p t Dr. W a t t s ' o p i n i o n 
on t h e s e p o i n t s . SAIF i s s u e d an a g g r a v a t i o n d e n i a l on O c t o b e r .31, 
1986 w h i c h was o r a l l y amended a t t h e t i m e o f t h e h e a r i n g t o i n c l u d e a 
d e n i a l o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s neck and low back 
c o m p l a i n t s . When t h e D e t e r m i n a t i o n Order i s s u e d on O c t o b e r 2 1 , 1986, 
f u r t h e r m a t e r i a l improvement was r e a s o n a b l y e x p e c t e d i n c l a i m a n t ' s 
neck and low back c o n d i t i o n s f r o m c h i r o p r a c t i c t r e a t m e n t . 
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CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y o f C l a i m a n t ' s Neck and Low Back C o n d i t i o n s 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s neck and low back 
c o n d i t i o n s on an a c c i d e n t a l i n j u r y t h e o r y , c l a i m a n t must p r o v e t h a t 
h i s i n d u s t r i a l f a l l was a m a t e r i a l c o n t r i b u t i n g c a use o f d i s a b i l i t y 
o r a need f o r m e d i c a l s e r v i c e s a s s o c i a t e d w i t h t h e c o n d i t i o n s . See 
f o r m e r ORS 6 5 6 . 0 0 5 ( 8 ) ; H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 
256-57 ( 1 9 8 3 ) . " M a t e r i a l c o n t r i b u t i n g c a u s e " means a s u b s t a n t i a l 
c a u s e , b u t n o t n e c e s s a r i l y t h e s o l e o r even t h e most s i g n i f i c a n t 
c a u s e . See Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or 
App 694, 697 ( 1 9 8 7 ) ; L o b a t o v. SAIF, 75 Or App 488, 492 ( 1 9 8 5 ) . 

I n o u r f i n d i n g s o f f a c t , we f o u n d t h a t c l a i m a n t ' s 
i n d u s t r i a l f a l l had ca u s e d h i s neck and l o w back symptoms and t h a t 
t h o s e symptoms r e q u i r e d m e d i c a l t r e a t m e n t . We based o u r f i n d i n g s 
p r i m a r i l y on t h e o p i n i o n s o f D r s . D a v i s and W a t t s . B o t h d o c t o r s 
i n d i c a t e d t h a t c l a i m a n t ' s neck and l o w back symptoms were r e l a t e d t o 
t h e i n d u s t r i a l f a l l . Dr. D a v i s t h o u g h t t h a t c l a i m a n t ' s neck 
c o n d i t i o n may have e x i s t e d b e f o r e t h e f a l l . Even a s s u m i n g t h e 
c o r r e c t n e s s o f t h a t c o n c l u s i o n , h o wever, t h e r e i s no i n d i c a t i o n i n 
t h e r e c o r d t h a t t h e c o n d i t i o n was s y m p t o m a t i c u n t i l t h e f a l l . T h a t 
b e i n g t h e c a s e , t h e symptoms o f t h e c o n d i t i o n a r e c o m p e n s a b l e even i f 
t h e c o n d i t i o n p r e e x i s t e d t h e f a l l . See B a r r e t t v. D & H D r y w a l l , 300 
Or 553, 555-56 ( 1 9 8 6 ) . 

Dr. S c h r o e d e r e x p r e s s e d s k e p t i c i s m r e g a r d i n g t h e r e l a t i o n 
o f c l a i m a n t ' s neck and l o w back symptoms t o t h e i n d u s t r i a l f a l l 
b e cause o f c l a i m a n t ' s d e l a y i n r e p o r t i n g h i s symptoms. We f i n d a 
l o g i c a l e x p l a n a t i o n f o r t h i s d e l a y , h o wever, i n t h e p a i n m e d i c a t i o n 
p r e s c r i b e d f o r c l a i m a n t ' s p e l v i c f r a c t u r e s and h i s i n a c t i v i t y 
f o l l o w i n g t h a t i n j u r y . We t h u s c o n c l u d e t h a t c l a i m a n t has p r o v e n t h e 
c o m p e n s a b i l i t y o f h i s neck and l o w back c o n d i t i o n s . 

P r e m a t u r e C l o s u r e 

ORS 656.268 p r o v i d e s i n p e r t i n e n t p a r t t h a t " [ c j l a i m s s h a l l 
n o t be c l o s e d . . . i f t h e w o r k e r ' s c o n d i t i o n has n o t become 
m e d i c a l l y s t a t i o n a r y . " A w o r k e r ' s c o n d i t i o n i s " m e d i c a l l y 
s t a t i o n a r y " when "no f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be 
e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . " ORS 
6 5 6 . 0 0 5 ( 1 7 ) . I f a c l a i m i n v o l v e s more t h a n one co m p e n s a b l e m e d i c a l 
c o n d i t i o n , t h e c l a i m may n o t be c l o s e d u n t i l a l l s uch m e d i c a l 
c o n d i t i o n s a r e m e d i c a l l y s t a t i o n a r y . See U t r e r a v. D e p a r t m e n t o f 
G e n e r a l S e r v i c e s , 89 Or App 114, 116 ( 1 9 8 7 ) ; R ogers v. T r i - M e t , 7 5 Or 
App 470, 473 ( 1 9 8 5 ) . 

I n o u r f i n d i n g s o f f a c t , we f o u n d t h a t f u r t h e r m a t e r i a l 
i m p r o v e m e n t i n c l a i m a n t ' s neck and l o w back c o n d i t i o n s was e x p e c t e d 
a t t h e t i m e o f c l a i m c l o s u r e . By d e f i n i t i o n , t h e r e f o r e , t h e 
c o n d i t i o n s were n o t m e d i c a l l y s t a t i o n a r y . I n l i g h t o f o u r 
c o n c l u s i o n s t h a t c l a i m a n t ' s neck and l o w back c o n d i t i o n s a r e 
compens a b l e and were n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m 
c l o s u r e ,  i t f o l l o w s t h a t c l a i m c l o s u r e was p r e m a t u r e . 

A g g r a v a t i o n 

A g g r a v a t i o n can o n l y become an i s s u e once a v a l i d c l a i m 
c l o s u r e has been a c c o m p l i s h e d . See ORS 656.273. I n l i g h t o f o u r 
d e c i s i o n s on t h e c o m p e n s a b i l i t y and p r e m a t u r e c l o s u r e i s s u e s , t h e 
a g g r a v a t i o n i s s u e i n t h i s case i s moot. 
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E x t e n t o f D i s a b i l i t y 

E x t e n t o f d i s a b i l i t y , l i k e a g g r a v a t i o n , can o n l y become an 
i s s u e once a v a l i d i n i t i a l c l a i m c l o s u r e has been a c c o m p l i s h e d . See 
ORS 656.268. As no v a l i d i n i t i a l c l a i m c l o s u r e has been a c c o m p l i s h e d 
i n t h i s c a s e , t h e e x t e n t o f d i s a b i l i t y i s s u e a l s o i s moot. 

P e n a l t i e s and A t t o r n e y Fees 

P e n a l t i e s and a t t o r n e y f e e s may be a s sessed when a c a r r i e r 
" u n r e a s o n a b l y d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay c o m p e n s a t i o n . " 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . The r e a s o n a b l n e s s o f a c a r r i e r ' s d e n i a l 
o f c o m p e n s a t i o n must be gauged based upon t h e i n f o r m a t i o n a v a i l a b l e 
t o t h e c a r r i e r a t t h e t i m e o f i t s d e n i a l . P r i c e v. SAIF, 73 Or App 
123, 126 n.3 ( 1 9 8 5 ) ; Mt. Mazama Plywood Co. v. B e a t t i e , 62 Or App 
355, 358 ( 1 9 8 3 ) . 

When SAIF i s s u e d i t  s a g g r a v a t i o n and c o m p e n s a b i l i t y 
d e n i a l s ,  i t p o s s e s s e d a r e p o r t f r o m Dr. S c h r o e d e r w h i c h q u e s t i o n e d 
t h e c a u s a l r e l a t i o n between c l a i m a n t ' s i n d u s t r i a l f a l l and h i s neck 
and low back c o m p l a i n t s . T h i s r e p o r t and t h e f a c t t h a t c l a i m a n t ' s 
neck and l o w back c o m p l a i n t s were n o t documented f o r s i x months a f t e r 
t h e i n d u s t r i a l f a l l p r o v i d e d a r e a s o n a b l e b a s i s f o r SAIF's d e n i a l s . 
No p e n a l t i e s or a t t o r n e y f e e s , t h e r e f o r e , a r e w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 24, 1987, as r e p u b l i s h e d 
by t h e o r d e r d a t e d A p r i l 6, 1987, i s r e v e r s e d i n p a r t . Those 
p o r t i o n s o f t h e R e f e r e e ' s o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s 
p a r t i a l d e n i a l r e l a t i n g t o c l a i m a n t ' s neck and low back c o n d i t i o n s , 
r e j e c t e d c l a i m a n t ' s c o n t e n t i o n t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d 
and i n c r e a s e d t h e award o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
f o r c l a i m a n t ' s p e l v i s a r e r e v e r s e d . The c l a i m i s remanded t o SAIF 
f o r p r o c e s s i n g a c c o r d i n g t o l a w . The r e m a i n d e r o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y s a r e awarded $2,000 f o r 
s e r v i c e s r e n d e r e d a t t h e h e a r i n g l e v e l and on Board r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e s , t o be p a i d by t h e SAIF C o r p o r a t i o n . 
Board member F e r r i s , d i s s e n t i - i y . 

I r e s p e c t f u l l y d i s s e n t . The m a j o r i t y f i n d s s u p p o r t f o r 
c l a i m a n t ' s c l a i m i n t h e o p i n i o n s o f D r s . D a v i s and W a t t s . 
Dr. D a v i s ' s r e p o r t c o n t a i n s u n e x p l a i n e d and o b v i o u s l y s p e c u l a t i v e 
s t a t e m e n t s t h a t have l i t t l  e p r o b a t i v e v a l u e . Dr. W a t t s o p i n i o n , when 
v i e w e d as a w h o l e , i s s i m p l y n o t c r e d i b l e . Dr. W a t t s o p i n e d t h a t a 
g r e a t number o f c o m p l a i n t s were r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l 
i n j u r y i n c l u d i n g headaches, neck p a i n , neck s ^ i f f ^ i e s s , s l e e p i n g 
p r o b l e m s , back p a i n , t e n s i o n , i r r i t a b i l i t y  , p i r r s and n e e d l e s i n t h e 
arms, numbness i n t h e f i n g e r s , d e p r e s s i o n , c o n s t i p a t i o n and numbness 
i n t h e arms and back. Dr. W a t t s r e n d e r e d t h i s o p i n i o n b e f o r e he had 
even r e v e i w e d c l a i m a n t ' s m e d i c a l r e c o r d s . The R e f e r e e r e j e c t e d 
Dr. W a t t s ' o p i n i o n w i t h t h e f o l l o w i n g w o r d s : 

"As t h e r e l i a b i l i t y o f C h i r o p r a c t o r W a t t s ' 
o p i n i o n s i s c r i t i c a l t o r e s o l v i n g a l l o f t h e 
i s s u e s o f t h i s c a s e , I am c o m p e l l e d t o 
c l e a r l y s t a t e t h a t I f i n d h i s r e p o r t s t o be 
u n r e l i a b l e . The f a c t t h a t h i s November 17, 
1986 l e t t e r , w h i c h a t t r i b u t e s a l m o s t e v e r y 
c o n c e i v a b l e p h y s i c a l a i l m e n t t o t h e 
J a n u a r y 13, 1986 i n j u r y , was i s s u e d w i t h o u t 
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r e v i e w o f t h e r e c o r d s o f t h e p r e v i o u s 
t r e a t i n g p h y s i c i a n s c auses me t o have 
s e r i o u s c o n c e r n s as t o w h e t h e r he was a c t i n g 
as a m e d i c a l p r a c t i t i o n e r o r as an 
a d v o c a t e . H i s o p i n i o n i s p a r t i c u l a r l y 
q u e s t i o n a b l e g i v e n t h a t he d e c i d e d t h e 
c e r v i c a l and l u m b o s a c r a l c o n d i t i o n s were 
m a t e r i a l l y c a u s e d by t h e J a n u a r y 1986 i n j u r y 
a f t e r he had seen t h e c l a i m a n t on o n l y a 
s i n g l e o c c a s i o n . For t h e s e r e a s o n s , I f i n d 
t h a t Dr. W a t t s ' u n s u p p o r t e d c o n c l u s i o n s 
w a r r a n t l i t t l e  ,  i f any, w e i g h t when compared 
w i t h t h e more c o m p r e h e n s i v e t r e a t m e n t and 
r e p o r t s o f D r s . S c h r o e d e r and D a v i s . " ( 0 & 
0 a t 3) . 

1 f i n d t h e R e f e r e e ' s r e a s o n i n g c o m p e l l i n g and a c c o r d i n g l y 
w o u l d d i s c o u n t t h e o p i n i o n o f Dr. W a t t s . W i t h o u t t h a t o p i n i o n , t h e r e 
i s no p r o b a t i v e s u p p o r t f o r c l a i m a n t ' s c l a i m . SAIF's d e n i a l s h o u l d 
be u p h e l d . 

FRANKLIN W. GOUGE, Claimant WCB 86-01015 
Malco & Glode, Claimant's Attorneys December 20, 1988 
Scheminske & Lyons, Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e M c C u l l o u g h ' s o r d e r t h a t : ( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f 
c h i r o p r a c t i c t r e a t m e n t f o r h i s knee c o n d i t i o n ; ( 2 ) d e c l i n e d t o a s s e s s 
p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e d e n i a l ; ( 3 ) 
d e c l i n e d t o a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s 
a l l e g e d u n r e a s o n a b l e c l o s u r e - o f h i s c l a i m ; and ( 4 ) awarded no 
s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e 
r i g h t l e g , i n l i e u o f a D e t e r m i n a t i o n O r d e r w h i c h awarded c l a i m a n t 5 
p e r c e n t ( 7 . 5 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y . We a f f i r m . 

ISSUES 

( 1 ) E x i s t e n c e and e x t e n t o f p e r m a n e n t r i g h t knee d i s a b i l i t y ; 

( 2 ) Whether t h e i n s u r e r ' s c l o s u r e o f t h e c l a i m by N o t i c e o f 
C l o s u r e was u n r e a s o n a b l e ; 

( 3 ) D e n i a l o f m e d i c a l s e r v i c e s as n o t r e a s o n a b l e and 
n e c e s s a r y ; and 

( 4 ) P e n a l t i e s and a t t o r n e y f e e s f o r t h e c l o s u r e and m e d i c a l 
s e r v i c e s d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t , 26 a t h e a r i n g , c o m p e n s a b l y i n j u r e d h i s r i g h t knee 
on A p r i l 24, 1984 when h i s l e g was c a u g h t b e t w e e n two v e h i c l e s , one 
s t a t i o n a r y and one m o v i n g . He s o u g h t t r e a t m e n t a t t h e l o c a l h o s p i t a l 
emergency room, and was t a k e n o f f w o r k . The knee was c o n t u s e d and 
s c r a p e d , b u t n o t ^ s w o l l e n . An x - r a y was t a k e n , w h i c h showed b o t h t h e 
s o f t t i s s u e and bones were i n t a c t . The c l a i m was a c c e p t e d as 
d i s a b l i n g by t h e i n s u r e r . 

C l a i m a n t r e c e i v e d c o n s e r v a t i v e c a r e f r o m Dr. O k s e n h o l t , 
o s t e o p a t h . He was o f f work f o r a p p r o x i m a t e l y one m o n t h , and 
c o n t i n u e d t o e x p e r i e n c e knee d i s c o m f o r t when he r e t u r n e d t o w o r k . 
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Dr. O k s e n h o l t documented a c l i c k i n t h e knee, b o t h m e d i a l and 
l a t e r a l An a r t h r o g r a m p e r f o r m e d on May 18, 1984, r e v e a l e d no 
m e n i s c a l damage. 

C l a i m a n t changed t r e a t i n g p h y s i c i a n s i n November 1984, and 
began s e e i n g Dr. S c h e i n b e r g , o r t h o p e d i s t . He r e c e i v e d an i n j e c t i o n , 
w h i c h t e m p o r a r i l y r e l i e v e d h i s symptoms. When he r e t u r n e d two weeks 
l a t e r , Dr. S c h e i n b e r g p r e s c r i b e d no f u r t h e r t r e a t m e n t , b u t i n d i c a t e d 
he w o u l d see c l a i m a n t a g a i n i  f t h e p a i n c o n t i n u e d . 

On May 2 1 , 1985, t h e i n s u r e r s e n t c l a i m a n t a N o t i c e o f 
C l o s u r e . The i n s u r e r d e t e r m i n e d t h a t c l a i m a n t was e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y f r o m A p r i l 25, 1984 t o May 28, 1984. I t f o u n d 
t h a t c l a i m a n t had s u f f e r e d no permanent d i s a b i l i t y as a r e s u l t o f t h e 
i n j u r y . 

C l a i m a n t r e c e i v e d no f u r t h e r m e d i c a l t r e a t m e n t f o r h i s knee 
u n t i l June 1985, when he began s e e i n g Dr. Ray, c h i r o p r a c t o r . Dr. Ray 
a t t r i b u t e d h i s p a i n and p o p p i n g t o h i s s l i g h t b o w l e g g e d n e s s , v i s i b l e 
o n l y on x - r a y s . He p l a c e d c l a i m a n t on a r e g u l a r r e g i m e n o f knee 
a d j u s t m e n t s , w h i c h gave c l a i m a n t r e l i e f r a n g i n g f r o m 5 m i n u t e s t o two 
weeks. 

On O c t o b e r 7, 1985, Dr. Abrams o f I n d e p e n d e n t C h i r o p r a c t i c 
C o n s u l t a n t s examined c l a i m a n t , and r e v i e w e d x - r a y s t a k e n e a r l i e r . He 
f o u n d no o b j e c t i v e i n d i c a t i o n o f a c o n t i n u i n g knee c o n d i t i o n , and no 
i m p a i r m e n t . C l a i m a n t d i d n o t l i m p d u r i n g t h e e x a m i n a t i o n , and was 
a b l e t o hop on h i s r i g h t l e g w i t h o u t d i f f i c u l t y o r c o m p l a i n t o f p a i n . 

C l a i m a n t was examined by Dr. P u z i s s , o r t h o p e d i s t , on 
March 20, 1986. At t h a t t i m e , h i s p a t e l l a r t e n d o n and m i d p o p l i t e a l 
r e g i o n were t e n d e r , b u t t h e r e was no c r e p i t u s i n t h e knee. 
Dr. P u z i s s d i d o b s e r v e on t h e x - r a y t h a t c l a i m a n t had v e r y s l i g h t 
b o w l e g g e d n e s s . 

On June 6, 1986, c l a i m a n t was r e f e r r e d by Dr. Ray t o 
Dr. B o l i n , c h i r o p r a c t o r , f o r e v a l u a t i o n . Dr. B o l i n f o u n d m i n i m a l 
i m p a i r m e n t f r o m c l a i m a n t ' s i n a b i l i t y t o f u l l y e x t e n d h i s knee. He 
a l s o n o t e d c l a i m a n t ' s b o w l e g g e d n e s s . 

I n F e b r u a r y 1986, c l a i m a n t l e f t t h e e m p l o y e r a t i n j u r y f o r 
r e a s o n s u n r e l a t e d t o t h e i n j u r y . He s u b s e q u e n t l y worked a t a gas 
s t a t i o n f o r f o u r months, and t h e n q u i t t o e n r o l l i n a 
p r e - c h i r o p r a c t i c p r o g r a m a t a community c o l l e g e . 

C l a i m a n t ' s c u r r e n t knee c o n d i t i o n and c h i r o p r a c t i c 
t r e a t m e n t s a r e n o t r e l a t e d t o h i s compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f d i s a b i l i t y 

To p r e v a i l on t h e i s s u e o f s c h e d u l e d permanent d i s a b i l i t y , 
c l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t , as a 
r e s u l t o f h i s i n d u s t r i a l i n j u r y , he has s u s t a i n e d permanent l o s s o f 
use or f u n c t i o n o f h i s r i g h t knee. ORS 656.214. C l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r says t h a t he i s l i m i t e d i n w e i g h t b e a r i n g , c l i m b i n g , 
heavy c a r r y i n g and t w i s t i n g t h e knee, a l l as a r e s u l t o f h i s i n j u r y . 
Dr. Ray's d i a g n o s e s a r e a " r o t a t i o n a l m a l p o s i t i o n " o f t h e r i g h t 
t i b i a , and p o s s i b l e c h r o n i c m e d i a l m e n i s c a l derangement. 

Dr. B o l i n , an e x a m i n i n g c h i r o p r a c t o r , d i a g n o s e d p o s s i b l e 
-2053-



t o r n m e n i s c u s and r o t a t i o n a l s u b l u x a t i o n o f t h e t i b i a . He 
c h a r a c t e r i z e d c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t as m i n i m a l , based on 
c l a i m a n t ' s i n a b i l i t y t o f u l l y e x t e n d h i s l e g d u r i n g a "bounce home 
t e s t . " He a d m i t t e d , h o wever, t h a t t h i s t e s t c r e a t e s o n l y a s u s p i c i o n 
o f a m e n i s c a l p r o b l e m , n o t a p r o b a b i l i t y o f one. 

On t h e o t h e r hand, n e i t h e r Dr. Abrams nor Dr. P u z i s s f o u n d 
a b n o r m a l i t i e s i n c l a i m a n t ' s knee. Dr. Abrams p e r f o r m e d a d e t a i l e d 
e x a m i n a t i o n , and r e v i e w e d x - r a y s and t h e a r t h r o g r a m . They c o n c l u d e d 
t h a t c l a i m a n t had no i n j u r y - r e l a t e d i m p a i r m e n t and t h a t no 
r e s t r i c t i o n s were a p p r o p r i a t e . 

Dr. P u z i s s n o t e d one snap i n c l a i m a n t ' s knee d u r i n g h i s 
e x a m i n a t i o n , b u t no g e n e r a l c r e p i t u s . He o p i n e d t h a t a s n a p , i n and 
o f i t s e l f , i s n o t n e c e s s a r i l y p a t h o l o g i c a l , and he f o u n d no 
a b n o r m a l i t y t o s u p p o r t t h e c o n c l u s i o n t h a t c l a i m a n t has an o n - g o i n g 
d i f f i c u l t y w i t h h i s knee. He f o u n d t h e r e was no p e r m a n e n t 
i m p a i r m e n t , and t h a t no f u r t h e r t r e a t m e n t was w a r r a n t e d . 

Most t e l l i n g l y , t h e m e d i c a l e v i d e n c e i m m e d i a t e l y f o l l o w i n g 
c l a i m a n t ' s i n j u r y does n o t s u p p o r t a f i n d i n g o f i n j u r y - r e l a t e d 
p e r m a n e n t d i s a b i l i t y . X - r a y s and an a r t h r o g r a m were n o r m a l , s h o w i n g 
no t i s s u e damage, m e n i s c a l t e a r s o r bone p r o b l e m s . Dr. S c h e i n b e r g 
f e l t t h a t t h e r e was no f u r t h e r t r e a t m e n t t o o f f e r c l a i m a n t , and f o r 
s even months a f t e r t h a t o p i n i o n , he r e c e i v e d none. 

We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o meet h i s b u r d e n o f 
p r o v i n g t h a t he has s u s t a i n e d a l o s s o f use o r f u n c t i o n o f h i s r i g h t 
knee f r o m h i s 1984 i n j u r y . 

N o t i c e o f C l o s u r e 

C l a i m a n t c o n t e n d s t h a t t h e i n s u r e r ' s s e l f - c l o s u r e o f h i s 
c l a i m was u n r e a s o n a b l e , and r e q u e s t s p e n a l t i e s and a t t o r n e y f e e s . 
The R e f e r e e f o u n d t h a t t h e i n s u r e r ' s a c t i o n was r e a s o n a b l e , based 
upon t h e i n f o r m a t i o n a v a i l a b l e t o  i t a t t h e t i m e . S c h e u n i n g v. J.R. 
S i m p l o t & "Co., 84 Or App 622 ( 1 9 8 7 ) . We a g r e e , and a f f i r m t h e 
R e f e r e e ' s o r d e r on t h i s i s s u e . 

C h i r o p r a c t i c t r e a t m e n t 

C l a i m a n t c o n t e n d s t h a t h i s c h i r o p r a c t i c t r e a t m e n t s a r e 
r e l a t e d t o h i s c o m p e n s a b l e i n j u r y , and t h a t t h e y a r e r e a s o n a b l e and 
n e c e s s a r y . We c o n c l u d e o t h e r w i s e . C l a i m a n t s u f f e r e d a r e l a t i v e l y 
m i n o r i n j u r y t o h i s knee, w h i c h c a u s e d no damage beyond b r u i s e s and 
s c r a p e s . W i t h i n a few m o n t h s , most o f h i s symptoms had a b a t e d , and 
he was s u f f e r i n g o n l y i n t e r m i t t e n t , vague p a i n . He t h e n s o u g h t no 
t r e a t m e n t a t a l  l f o r a n o t h e r seven m o n t h s . A l e n g t h y gap i n 
t r e a t m e n t does n o t n e c e s s a r i l y mean t h a t t h e i n j u r y has r e s o l v e d and 
t h a t c u r r e n t t r e a t m e n t i s n o t c o m p e n s a b l e . J o r d a n v. SAIF, 86 Or App 
29 ( 1 9 8 7 ) . However, g i v e n t h e s l i g h t damage t o h i s k n e e , as w e l l as 
t h e gap i n t r e a t m e n t , we f i n d t h a t t h e i n j u r y had r e s o l v e d . C u r r e n t 
c h i r o p r a c t i c t r e a t m e n t i s t h e r e f o r e n o t c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 15, 1987 i s a f f i r m e d . The 
B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o e x c e e d $1,802. 
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DUANE H. HIGH, Claimant WCB 86-16051 
Pozzi, Wilson, et a l . , Claimant's Attorneys December 20, 1988 
Scheminske & Lyons, Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e T h y e 1 s o r d e r t h a t u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y o f h i s O c t o b e r 2, 1986 
m y o c a r d i a l i n f a r c t i o n . We a f f i r m . 

ISSUE 

C o m p e n s a b i l i t y o f c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n . 

FINDINGS OF FACT 

C l a i m a n t , 56, i s employed as a m a i n t e n a n c e e n g i n e e r f o r t h e 
e m p l o y e r , a h o s p i t a l . He has a h i s t o r y o f h e a r t p r o b l e m s d a t i n g a t 
l e a s t t o March 1983, when he s u f f e r e d a m y o c a r d i a l i n f a r c t i o n . H e a r t 
d i s e a s e was d i a g n o s e d , and he had t r i p l e bypass s u r g e r y i n A p r i l 
1983. S i x weeks l a t e r , he had f u r t h e r s u r g e r y when he d e v e l o p e d an 
a n e u r i s m i n h i s a b d o m i n a l a o r t a . 

C l a i m a n t r e t u r n e d t o work, and t h e r e i s no r e c o r d o f 
p r o b l e m s u n t i l A p r i l 1984, when he had a n o t h e r m y o c a r d i a l i n f a r c t i o n . 
No s u r g e r y was p e r f o r m e d , and he a g a i n r e t u r n e d t o work. He c o n t i n u e d 
t o e x p e r i e n c e a n g i n a . A number o f t e s t s showed f u n c t i o n a l l i m i t a t i o n s 
b u t no a c u t e p r o b l e m s . 

Then, on Oc t o b e r 2, 1986, c l a i m a n t was a d m i t t e d i n t o t h e 
e m p l o y e r - h o s p i t a l f o r sudden o n s e t o f s e v e r e c h e s t p a i n w h i c h o c c u r r e d 
a t w o r k . He had been e x e r t i n g h i m s e l f i n t h e p r o c e s s o f i n s t a l l i n g a 
computer i n t o a r e c e p t i o n desk. T h i s r e q u i r e d t h a t he use s u b s t a n t i a l 
p r e s s u r e t o remove a f a l s e w a l l f r o m t h e desk, and t h e n work under t h e 
desk w i t h h i s arms e x t e n d e d i n f r o n t o f him. At t h e t i m e he f e l t t h e 
s e v e r e p a i n , he was l y i n g on h i s back under t h e desk, p u l l i n g w i r e s 
o v e r h e a d f r o m r i g h t t o l e f t . 

When c l a i m a n t was a d m i t t e d , a m y o c a r d i a l i n f a r c t i o n was 
f o u n d t o have o c c u r r e d . An EKG t a k e n t h a t day i n d i c a t e d t h a t t h e 
i n f a r c t i o n was a "non-Q-wave" i n f a r c t i o n . EKGs t a k e n on O c t o b e r 3 and 
4, however, i n d i c a t e d t h a t t h e i n f a r c t i o n had become a "Q-wave" 
i n f a r c t i o n .  I t was d i a g n o s e d t o have o c c u r r e d when c l a i m a n t ' s l e f t 
a n t e r i o r d e s c e n d i n g a r t e r y became c o m p l e t e l y o c c l u d e d . 

C l a i m a n t was r e l e a s e d f r o m t h e h o s p i t a l a f t e r e i g h t days o f 
c o n s e r v a t i v e t r e a t m e n t under t h e s u p e r v i s i o n o f Dr. C r i s l i p , 
c a r d i o l o g i s t . 

C l a i m a n t was n o t p h y s i c a l l y examined by c a r d i o l o g i s t s D r s . 
K l o s t e r and T o r e n . However, t h e y examined h i s m e d i c a l r e c o r d s and 
h i s t o r y . Each t e s t i f i e d a t h e a r i n g r e g a r d i n g t h e cause o f c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n . 

C l a i m a n t ' s work a c t i v i t i e s were n o t a m a t e r i a l cause o f h i s 
m y o c a r d i a l i n f a r c t i o n . 

CONCLUSIONS OF LAW AND OPINION 

To e s t a b l i s h t h a t h i s m y o c a r d i a l i n f a r c t i o n i s compensable, 
c l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t work 
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a c t i v i t y was b o t h i t s l e g a l and i t s m e d i c a l c a u s e . L e g a l c a u s a t i o n 
can be e s t a b l i s h e d by s h o w i n g c h r o n i c s t r e s s o r an e p i s o d e o f a c u t e 
s t r e s s a t w o r k . M e d i c a l c a u s a t i o n r e q u i r e s e x p e r t m e d i c a l e v i d e n c e 
t h a t t h e s t r e s s was, w i t h i n r e a s o n a b l e m e d i c a l p r o b a b i l i t y , a m a t e r i a l 
c o n t r i b u t i n g c a use o f t h e c o n d i t i o n . Somers v. SAIF, 77 Or App 259 
( 1 9 8 6 ) . 

C l a i m a n t has e s t a b l i s h e d l e g a l c a u s a t i o n . H i s m y o c a r d i a l 
i n f a r c t i o n o c c u r r e d w h i l e he was e x e r t i n g h i m s e l f i n s t a l l i n g a 
c o m p u t e r i n a r e c e p t i o n d e s k . T h i s i n v o l v e d w o r k i n g u n d e r t h e desk 
w i t h h i s arms o u t s t r e t c h e d , and l y i n g on h i s back p u l l i n g w i r e s . He 
a l s o had t o e x e r t a s u b s t a n t i a l amount o f p r e s s u r e t o d i s m a n t l e p a r t 
o f t h e d e s k . 

The i s s u e o f m e d i c a l c a u s a t i o n i s a c l o s e one. T h r e e 
c a r d i o l o g i s t s r e n d e r e d o p i n i o n s on t h e q u e s t i o n . C l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , Dr. C r i s l i p , was e q u i v o c a l . He s a i d o n l y t h a t he t h o u g h t 
t h e s t r e s s o f c l a i m a n t ' s j o b may have p l a y e d a r o l e i n h i s i n f a r c t i o n , 
b u t t h a t " t h e r o l e o f s t r e s s i n c o r o n a r y d i s e a s e i s n o t a c l e a r one 
and i t ' s i m p o s s i b l e t o be c e r t a i n . " 

Dr. K l o s t e r t e s t i f i e d t h a t c l a i m a n t ' s work s t r e s s was a 
m a t e r i a l c o n t r i b u t i n g f a c t o r i n h i s i n f a r c t i o n . He based t h i s 
c o n c l u s i o n on an e x a m i n a t i o n o f a l l o f c l a i m a n t ' s m e d i c a l r e c o r d s 
e x c e p t f o r t h e EKGs t a k e n on O c t o b e r 2, 3, and 4, 1986. He assumed 
f r o m t h e e v i d e n c e t h a t c l a i m a n t had s u f f e r e d a "non~Q-wave" 
i n f a r c t i o n . N o t i n g t h a t a December 1986 a n g i o g r a m showed t h a t 
c l a i m a n t ' s l e f t a n t e r i o r d e s c e n d i n g a r t e r y was c o m p l e t e l y o c c l u d e d , he 
c o n s i d e r e d  i t r e a s o n a b l e t h a t t h e o c c l u s i o n had begun w i t h i n t h r e e t o 
f o u r days p r i o r t o O c t o b e r 2, 1986. C l a i m a n t had r e p o r t e d h a v i n g 
a n g i n a p a i n s d u r i n g t h o s e p r e c e d i n g d a y s . Dr. K l o s t e r t h e n c a l c u l a t e d 
t h a t , g i v e n c l a i m a n t ' s e x e r t i o n a t t h e t i m e and t h e f a c t t h a t  i t was 
s h o r t l y a f t e r l u n c h , when he w o u l d r e q u i r e e x t r a b l o o d t o t h e 
g a s t r o i n t e s t i n a l t r a c t , c l a i m a n t ' s needs e x c e e d e d h i s r e s t r i c t e d b l o o d 
f l o w . T h i s s t r e s s and b l o o d s u p p l y c o n f l i c t c a u s e d t h e i n f a r c t i o n . 

When he was shown t h e EKGs a t h e a r i n g , Dr. K l o s t e r c o r r e c t e d 
h i s a s s u m p t i o n r e g a r d i n g t h e t y p e o f i n f a r c t i o n c l a i m a n t had 
s u f f e r e d . He r e a d t h e f i r s t day's p r i n t o u t t o show t h a t c l a i m a n t was 
h a v i n g a "non-Q-wave" i n f a r c t i o n , b u t t h a t on t h e second and t h i r d 
d ays  i t had become a "Q-wave" i n f a r c t i o n . Dr. K l o s t e r t e s t i f i e d t h a t 
t h i s d i d n o t a l t e r h i s c o n c l u s i o n , because t h e p r o f e s s i o n a l 
u n d e r s t a n d i n g o f t h e d i s t i n c t i o n b etween t h e two i s i n f l u x . He 
b e l i e v e s  i t i s a t l e a s t a g r e e d t h a t s t r e s s c o r r e l a t e s t o o c c u r r e n c e o f 
"non-Q-wave" i n f a r c t i o n s . 

D r. T o r e n t e s t i f i e d t h a t he d i d n o t b e l i e v e c l a i m a n t ' s work 
a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g f a c t o r i n h i s i n f a r c t i o n .  I t 
i s h i s o p i n i o n t h a t e x e r t i o n p l a y s no r o l e i n "Q-wave" i n f a r c t i o n s . 
R a t h e r , t h e y a r i s e because o f b l o o d c l o t s w h i c h d e v e l o p a r o u n d t e a r s 
i n t h e p l a q u e l i n i n g t h e a r t e r y w a l l s . He b e l i e v e d t h a t t h e a n g i n a 
c l a i m a n t s u f f e r e d j u s t p r i o r t o O c t o b e r 2, 1986 was c a u s e d by t h e 
n a r r o w i n g o f t h e a r t e r y as t h e c l o t f o r m e d . However, t h e s e v e r e p a i n 
w h i c h d e v e l o p e d o c c u r r e d when t h e c l o t c o m p l e t e l y o c c l u d e d t h e 
a r t e r y . T h a t  i t a l s o o c c u r r e d w h i l e c l a i m a n t was e x e r t i n g h i m s e l f i s 
a c o i n c i d e n c e under Dr. T o r e n ' s t h e o r y . 

We a r e p e r s u a d e d by Dr. T o r e n ' s o p i n i o n t h a t c l a i m a n t ' s 
h e a r t a t t a c k was n o t t h e r e s u l t o f h i s work a c t i v i t i e s . B o t h d o c t o r s 
a g r e e t h a t c l a i m a n t s u f f e r e d a "Q-wave" a t t a c k . Dr. K l o s t e r b e l i e v e s 
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t h a t t h e r o l e o f s t r e s s i n such i n f a r c t i o n s i s n o t c l e a r l y 
u n d e r s t o o d . Dr. T o r e n b e l i e v e s s t r e s s p l a y s no r o l e i n them. We n o t e 
t h a t c l a i m a n t a p p e a r s t o have had a "non-Q-wave" i n f a r c t i o n a t t h e 
o u t s e t , w h i c h p r o g r e s s e d o v e r t h e n e x t 24 h o u r s t o a "Q-wave" 
i n f a r c t i o n . N e i t h e r d o c t o r d i s c u s s e d w h e t h e r s t r e s s m i g h t p l a y a r o l e 
by t r i g g e r i n g t h e f o r m e r t y p e , w h i c h c o u l d p r o g r e s s t o t h e l a t t e r t y p e . 

We t h e r e f o r e assume t h a t d i d n o t happen i n t h i s c a s e . We 
c o n c l u d e t h a t c l a i m a n t has n o t p r o v e n t h a t h i s work a c t i v i t i e s were 
t h e m e d i c a l cause o f h i s m y o c a r d i a l i n f a r c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 23, 1987 i s a f f i r m e d . 

P.D. HILDEBRANDT, Claimant WCB 86-14277 
Brothers, Drew, et a l . , Claimant's Attorneys December 20, 1988 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Emerson's o r d e r t h a t : 
( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l s o f c h i r o p r a c t i c t r e a t m e n t ; and ( 2 ) 
d e c l i n e d t o a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d 
u n r e a s o n a b l e d e n i a l . We a f f i r m . 

ISSUES 

(1) C o m p e n s a b i l i t y o f c u r r e n t c h i r o p r a c t i c t r e a t m e n t s ; and 

( 2 ) P e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e 
d e n i a l o f m e d i c a l s e r v i c e s . 

FINDINGS OF FACT 

C l a i m a n t was compensably i n j u r e d on May 26, 1983, when she 
s l i p p e d on a s t a i r w a y and c a u g h t h e r s e l f w i t h her l e f t arm t o a v o i d 
f a l l i n g . She s o u g h t t r e a t m e n t a t a h o s p i t a l emergency room l a t e r 
t h a t day f o r p a i n i n her l e f t s h o u l d e r a r e a . A c l a i m f o r i n j u r y t o 
h e r l e f t s h o u l d e r was a c c e p t e d as d i s a b l i n g . 

C l a i m a n t s o u g h t t r e a t m e n t a few days f o l l o w i n g her i n j u r y 
f r o m her f a m i l y p h y s i c i a n , Dr. G l e a s o n . He r e l e a s e d her t o work on 
June 8, 1983, and her c l a i m was c l o s e d by t h e i n s u r e r on June 16, 
1983 w i t h o u t permanent d i s a b i l i t y . She c o n t i n u e d t o see Dr. Gleason 
f o r p a i n i n her s h o u l d e r u n t i l November, 1983. 

On November 9, 1983, Dr. Cohen examined c l a i m a n t on 
r e f e r r a l f r o m Dr. G l e a s o n . He recommended an a r t h r o g r a m t o r u l e o u t 
a t e a r i n her r o t a t o r c u f f . The a r t h r o g r a m , p e r f o r m e d on December 9, 
1983, was n o r m a l . 

On F e b r u a r y 28, 1984, c l a i m a n t changed t r e a t i n g p h y s i c i a n s , 
and began s e e i n g Dr. W a l k e r , a c h i r o p r a c t o r , f o r p a i n i n her neck and 
l e f t s h o u l d e r . Dr. Walker t r e a t e d her r e g u l a r l y u n t i l A p r i l 20, 
1984, when he f o u n d her a s y m p t o m a t i c and m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t and her husband s e p a r a t e d d u r i n g t h e summer o f 
1984. They were d i v o r c e d i n 1987. The s e p a r a t i o n caused c l a i m a n t a 
g r e a t d e a l o f s t r e s s . 

C l a i m a n t r e t u r n e d t o Dr. Walker i n O c t o b e r 1984 w i t h 
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i n c r e a s e d p a i n . He r e f e r r e d her t o Dr. Smith, n e u r o l o g i s t , f o r 
e v a l u a t i o n t o determine whether she was having a c e r v i c a l d i s c 
problem. Dr. Smith found no evidence of a c e r v i c a l d i s c problem, no 
a t r o p h y , and good range o f motion i n the a f f e c t e d s h o u l d e r . 

I n November 1984, c l a i m a n t was i n v o l v e d i n an a u t o m o b i l e 
a c c i d e n t . She was i n j u r e d , and l o s t t i m e from work as a r e s u l t o f 
the a c c i d e n t . However,  i t d i d not i n c r e a s e her l e f t s h oulder or neck 
p a i n . On March 15, 1985, the i n s u r e r i s s u e d a p a r t i a l d e n i a l f o r 
c e r v i c a l muscle s t r a i n r e s u l t i n g from the au t o m o b i l e a c c i d e n t . That 
d e n i a l was not appealed. 

Claimant began t r e a t i n g w i t h Dr. V i l l n a v e , c h i r o p r a c t o r , on 
November 6, 1984. He t r e a t e d her u n t i l A p r i l 10, 1986, when he 
r e p o r t e d t h a t she was m e d i c a l l y s t a t i o n a r y . 

Claimant was examined by Dr. D u f f , o r t h o p e d i s t , on 
November 20, 1984. At t h a t t i m e , c l a i m a n t r e p o r t e d t h a t her shoulder 
was "a l i t t l e t i g h t " , but t h a t she had p a i n o n l y w i t h r e p e t i t i v e 
m o t i o n . She had some l i m i t e d range o f motion i n her l e f t s h o u l d e r . 

Claimant moved t o Bend, and began t r e a t i n g w i t h Dr. S i l v a , 
a c h i r o p r a c t o r , on A p r i l 14, 1986. 

On August 16, 1986, c l a i m a n t was examined by a panel from 
Independent C h i r o p r a c t i c C o n s u l t a n t s . She was examined by 
Dr. H o w e l l , o s t e o p a t h , on January 27, 1987. Cybex t e s t i n g suggested 
t h a t c l a i m a n t had no shoulder p a i n , and had e x e r t e d i n c o n s i s t e n t and 
submaximal e f f o r t d u r i n g t h e t e s t s . An EMG of t h e sho u l d e r was 
normal. She had almost f u l l range of motion i n her s h o u l d e r , w i t h 
some l o s s of l e f t s h oulder a d d u c t i o n . She a l s o had a muscle spasm i n 
the neck. 

Dr. S i l v a r e f e r r e d c l a i m a n t t o Dr. C h r i s t e n s e n , 
c h i r o p r a c t o r , f o r e v a l u a t i o n i n A p r i l 1987. Cybex t e s t i n g t h e r e 
suggested severe impairment o f the s h o u l d e r , w i t h l i m i t e d range o f 
motio n . 

Claimant began t r e a t i n g w i t h Dr. Rockwell i n June 1987, 
when Dr. S i l v a moved h i s p r a c t i c e out of the area. 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we note t h a t o n l y one of t h e 39 
e x h i b i t s was f o r m a l l y r e c e i v e d i n t o evidence. From t h e conduct o f 
the Referee and of the p a r t i e s ,  i t i s apparent t h a t a l l o f t h e 
e x h i b i t s were i n t e n d e d t o be r e c e i v e d . We t h e r e f o r e o v e r l o o k t h e 
t e c h n i c a l d e f i c i e n c y , and c o n s i d e r a l l o f the evidence i n the r e c o r d . 
C h i r o p r a c t i c t r e a t m e n t s 

An i n j u r e d worker i s e n t i t l e d t o a l l m e d i c a l s e r v i c e s 
reasonably r e q u i r e d by the n a t u r e o f an i n j u r y and necessary t o the 
process o f r e c o v e r y . ORS 656.245(1). Claimant has t h e burden o f 
e s t a b l i s h i n g by a preponderance of the evidence t h a t m e d i c a l s e r v i c e s 
are reasonable and necessary. 

The d e n i a l s a t i s s u e are f o r c h i r o p r a c t i c t r e a t m e n t s 
p r o v i d e d by Drs. S i l v a and Rockwell. The r e c o r d c o n t a i n s no evidence 
from e i t h e r p h y s i c i a n r e g a r d i n g the t r e a t m e n t , beyond t h e f a c t t h a t 
i t was g i v e n . Claimant contends t h a t t h i s evidence alone i s "de 
f a c t o " p r o o f o f i t s reasonableness and n e c e s s i t y , as no p h y s i c i a n 
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w o u l d p r o v i d e u n r e a s o n a b l e o r u n n e c e s s a r y t r e a t m e n t s . The argument 
i s u n p e r s u a s i v e . E v i d e n c e o f r e a s o n a b l e n e s s and n e c e s s i t y must 
i n c l u d e e v i d e n c e o f t h e n a t u r e and p u r p o s e o f t h e t r e a t m e n t , and o f 
i t s l i n k t o t h e compensable i n j u r y . 

The I n d e p e n d e n t C h i r o p r a c t i c C o n s u l t a n t s , and Dr. D u f f 
d i a g n o s e c l a i m a n t ' s c o n d i t i o n as c h r o n i c s u b a c r o m i a l 
b u r s i t i s / t e n d o n i t i s , and o p i n e t h a t t h e r e i s no m a n i p u l a t i v e t h e r a p y 
w h i c h w o u l d be h e l p f u l . Dr. H o w e l l q u e s t i o n s t h e d i a g n o s i s because 
o f t h e p a u c i t y o f o b j e c t i v e f i n d i n g s , and a g r e e s t h a t m a n i p u l a t i o n i s 
n o t i n d i c a t e d . A l l o f t h e s e p h y s i c i a n s r e a c h t h e i r c o n c l u s i o n s a f t e r 
t h o r o u g h e x a m i n a t i o n s , and i n p e r s u a s i v e l y r e a s o n e d r e p o r t s . 

Dr. C h r i s t e n s e n c o n d u c t e d many o f t h e same t e s t s t h a t 
Dr. H o w e l l d i d , and r e a c h e s t h e c o n c l u s i o n t h a t c l a i m a n t w o u l d 
b e n e f i t f r o m f u r t h e r t r e a t m e n t . We a r e n o t p e r s u a d e d by h i s 
c o n c l u s i o n s , w h i c h a r e somewhat c o n c l u s o r y and i r r e c o n c i l a b l e w i t h 
t h e r e s u l t s o f t h e o t h e r s . We t h e r e f o r e a f f i r m t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 19, 1987 i s a f f i r m e d . The 
Bo a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $319. 

RICHARD L. HILL, Claimant WCB 86-16327 
Coons & Cole, Claimant's Attorneys December 20, 1988 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 
/ 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H o w e l l ' s o r d e r t h a t 
d i s m i s s e d h i s h e a r i n g r e q u e s t c o n c e r n i n g t h e s e l f - i n s u r e d e m p l o y e r ' s 
d e n i a l o f h i s i n j u r y c l a i m on t h e g r o u n d s t h a t  i t was n o t t i m e l y 
f i l e d . On r e v i e w , t h e i s s u e i s j u r i s d i c t i o n . 

We a f f i r m and a d o p t t h e o r d e r o f t h e R e f e r e e w i t h t h e 
f o l l o w i n g comment. 

The R e f e r e e a p p l i e d f o r m e r OAR 438-05-040(4) i n t h i s 
s i t u a t i o n w h i c h i n v o l v e s an i n i t i a l h e a r i n g r e q u e s t t h a t was m a i l e d 
w i t h i n 60 days o f t h e e m p l o y e r ' s d e n i a l , b u t had been m i s t a k e n l y 
a d d r e s s e d t o t h e e m p l o y e r . Y e t , t h e a f o r e m e n t i o n e d r u l e p e r t a i n s t o 
" f i l i n g " documents w i t h t h e Board by means o f a c t u a l r e c e i p t o r by 
d a t e o f m a i l i n g . Inasmuch as a r e q u e s t f o r h e a r i n g i s f i l e d o n l y 
when  i t i s a c t u a l l y r e c e i v e d , t h a t p o r t i o n o f t h e r u l e d e a l i n g w i t h 
f i l i n g by m a i l i n g does n o t a p p l y . 

C l a i m a n t a s s e r t s t h a t , because t h e o r i g i n a l o f t h e r e q u e s t 
f o r h e a r i n g was i n a d v e r t e n t l y m a i l e d t o t h e e m p l o y e r ,  i t had a d u t y 
t o f o r w a r d t h e r e q u e s t t o t h e Boa r d . C l a i m a n t r e l i e s on OAR 
438-06-015. We d i s a g r e e . 

We have p r e v i o u s l y h e l d t h a t a l e t t e r t o an i n s u r e r 
r e g a r d i n g r e p r e s e n t a t i o n on t h e c l a i m , and i n d i c a t i n g t h a t a r e q u e s t 
f o r h e a r i n g has been f i l e d , i s n o t , i n and o f i t s e l f , a r e q u e s t f o r 
h e a r i n g w h i c h t h e i n s u r e r must f o r w a r d t o t h e B o a r d . Vernon L. 
W e l l i n g t o n , 37 Van N a t t a 183 ( 1 9 8 5 ) . By t h e same t o k e n , we c o n c l u d e 
t h a t a l e t t e r i n d i c a t i n g t h a t a r e q u e s t f o r h e a r i n g has been f i l e d , 
w i t h t h e o r i g i n a l a t t a c h e d , need n o t be f o r w a r d e d t o t h e B o a r d . 
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I n t h e p a s t , i n f o r m a l r e f e r e n c e s t o a r e q u e s t f o r h e a r i n g 
have been a c c e p t e d as a v a l i d r e q u e s t . See B u r k h o l d e r . v . SAIF, 11 Or 
App 334 ( 1 9 7 2 ) . G i v e n t h i s p r e c e d e n t , a copy o f a f o r m a l r e q u e s t f o r 
h e a r i n g w o u l d have been a c c e p t a b l e , had one been t i m e l y r e c e i v e d . 
However, we f i n d t h a t t h e e m p l o y e r c o u l d r e a s o n a b l y have assumed f r o m 
t h e l e t t e r  i t r e c e i v e d t h a t such a copy had a l r e a d y been s e n t t o t h e 
B o a r d , a n d, f u r t h e r , t h a t  i t was n o t n e c e s s a r y t o s u b m i t t h e 
o r i g i n a l . 

A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e t h a t t h e r e c o r d 
n e i t h e r e s t a b l i s h e s t h a t t h e r e q u e s t f o r h e a r i n g was t i m e l y f i l e d n o r 
t h a t t h e e m p l o y e r was o b l i g a t e d t o f o r w a r d t o t h e B o a r d t h e 
m i s a d d r e s s e d o r i g i n a l r e q u e s t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 10, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $400, i s a p p r o v e d . 

GARY R. LAKE, Claimant WCB 86-16600 
Robert Chapman, Claimant's Attorney December 20, 1988 
St o e l , Rives, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members J o h n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M o n g r a i n ' s o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s "backup" d e n i a l o f c l a i m a n t ' s 
p r e v i o u s l y a c c e p t e d r i g h t knee i n j u r y c l a i m . We a f f i r m . 

ISSUES 

1 . P r o p r i e t y o f "backup" d e n i a l . 

a. Whether c l a i m a c c e p t a n c e was based upon f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . 

b. Whether t h e s e l f - i n s u r e d e m p l o y e r ' s d e c i s i o n t o 
a c c e p t c l a i m a n t ' s c l a i m c o u l d r e a s o n a b l y have been a f f e c t e d by 
kn o w l e d g e o f c l a i m a n t ' s a l l e g e d f r a u d o r m i s r e p r e s e n t a t i o n . 

2. Whether remand  i s w a r r a n t e d f o r t h e f u r t h e r t a k i n g o f 
e v i d e n c e on t h e i s s u e o f c o m p e n s a b i l i t y . 

3. I f remand  i s n o t w a r r a n t e d , w h e t h e r t h e a l l e g e d 
o n - t h e - j o b i n j u r y was a m a t e r i a l cause o f h i s r i g h t knee c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t , 24 y e a r s o l d a t t h e t i m e o f h e a r i n g , had 
i n c r e a s i n g r i g h t knee d i s c o m f o r t f o r s e v e r a l y e a r s p r i o r t o 1983. I n 
March 1983, Dr. James, o r t h o p e d i s t , p e r f o r m e d an a r t h r o s c o p i c p a r t i a l 
l a t e r a l m e n i s c e c t o m y and p a r t i a l s h a v i n g o f t h e r i g h t l a t e r a l 
c o m p a r t m e n t o f c l a i m a n t ' s r i g h t knee. Subsequent t o t h i s s u r g e r y , 
c l a i m a n t d i d n o t seek m e d i c a l t r e a t m e n t f o r h i s r i g h t knee u n t i l 
December 1 1 , 1985. 

I n t h e l a t e summer o f 1985 c l a i m a n t j o i n e d T r i p l e N i c k l e , a 
c i t y l e a g u e f o o t b a l l team. T h e r e were 18 t o 22 members on t h e team, 
b u t o n l y 7 were a l l o w e d t o p l a y a t any g i v e n t i m e . Games were p l a y e d 
e v e r y Sunday. T e r e n c e B u r n s was t h e p l a y e r / c o a c h o f t h e f o o t b a l l 
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team; G a l e n Hockman was t h e a s s i s t a n t coach i n c h a r g e o f t h e 
l i n e m e n . C l a i m a n t began t h e season on September 8, 1985 a t d e f e n s i v e 
c o r n e r b a c k , b u t  i t soon became a p p a r e n t t h a t he d i d n o t have t h e 
speed t o s t a y w i t h t h e o f f e n s i v e r e c e i v e r s . T h e r e f o r e , Mr. Burns 
s w i t c h e d c l a i m a n t t o t h e p o s i t i o n o f i n s i d e l i n e b a c k e r b u t soon 
d i s c o v e r e d t h a t c l a i m a n t d i d n o t have t h e speed, s t r e n g t h o r s i z e t o 
p l a y t h a t p o s i t i o n e i t h e r . 

D u r i n g t h e t h i r d o r f o u r t h game o f t h e season (no l a t e r 
t h a n September 29, 1985) c l a i m a n t was p l a y i n g d e f e n s e and dove t o 
t o u c h a r e c e i v e r who had c a u g h t t h e f o o t b a l l . A l t h o u g h c l a i m a n t 
a l w a y s wore h i s r i g h t knee b r a c e d u r i n g t h e s e games, t h i s p a r t i c u l a r 
f a l l caused p a i n and s w e l l i n g i n h i s r i g h t knee. The s w e l l i n g d i d 
n o t s u b s i d e f o r a t l e a s t t h r e e days f o l l o w i n g t h e game. 

Three days a f t e r t h e i n j u r y , c l a i m a n t rode h i s m o t o r c y c l e 
t o t h e home o f C h a r l e s Sampson, a f r i e n d and teammate. He asked 
Mr. Sampson's w i f e , R e g i n a , who was a n u r s e , t o l o o k a t h i s s w o l l e n 
r i g h t knee. She c o m p l i e d and recommended t h a t he seek t r e a t m e n t f r o m 
an o r t h o p e d i c s u r g e o n . C l a i m a n t t o l d t h e Sampsons t h a t he w o u l d g e t 
h i s e m p l o y e r , a t i r e c e n t e r s , t o pay f o r any m e d i c a l t r e a t m e n t on h i s 
knee by s a y i n g t h a t he h u r t  i t a t work. The Sampsons t o l d c l a i m a n t 
n o t t o g e t c a u g h t . C l a i m a n t a l s o had a g r o u p h e a l t h i n s u r a n c e p l a n 
t h r o u g h t h e e m p l o y e r . 

F o l l o w i n g t h e t h i r d o r f o u r t h game, Mr. Burns and 
Mr. Hockman s a t down w i t h c l a i m a n t and e x p l a i n e d t h a t t h e r e were 
b e t t e r p l a y e r s t h a n him on t h e team and t h a t c l a i m a n t w o u l d no l o n g e r 
be s t a r t i n g a t h i s f o r m e r d e f e n s i v e p o s i t i o n . C l a i m a n t became a n g r y 
a t t h i s d e m o t i o n , b u t c o n t i n u e d t o p r a c t i c e w i t h t h e team f o r a 
c o u p l e o f weeks b e f o r e q u i t t i n g . By t h e end o f O c t o b e r 1985, 
however, c l a i m a n t ' s anger had r e s o l v e d and he a g r e e d t o r e t u r n t o t h e 
team, b u t o n l y t o v i d e o t a p e t h e r e m a i n i n g games f r o m t h e s i d e l i n e s . 

On December 10, 1985, c l a i m a n t f i l e d an 801 i n j u r y f o r m 
w i t h h i s e m p l o y e r .  I t a l l e g e d t h a t he t w i s t e d , h i s r i g h t knee 
s l i g h t l y a t work a b o u t a month b e f o r e November 29, 1985, and t h e n 
t w i s t e d h i s knee s e v e r e l y on November 29, when he went i n t o a 
c r o u c h e d p o s i t i o n t o remove a t i r e and s l i p p e d on t h e i c e . P r i o r t o 
November 29, c l a i m a n t had n o t e x h i b i t e d any r i g h t knee d i s c o m f o r t o r 
u n u s u a l g a i t a t work. A l t h o u g h t h e a l l e g e d i n c i d e n t o c c u r r e d d u r i n g 
a "snow r u s h " by c u s t o m e r s and i n an a r e a o f t h e shop t h a t was open 
and o f f e r e d u n o b s t r u c t e d v i e w s , t h e r e were no w i t n e s s e s . 

On December 1 1 , 1985, c l a i m a n t s o u g h t m e d i c a l t r e a t m e n t 
f r o m Dr. B a s k i n , o r t h o p e d i c s u r g e o n , who d i a g n o s e d a t o r n r i g h t 
m e d i a l m e n i s c u s . On December 25, 1985, Dr. B a s k i n p e r f o r m e d an 
a r t h r o s c o p y w i t h r e m o v a l o f t h e t o r n p o r t i o n o f t h e l a t e r a l m e n i s c u s 
and shaved t h e c h o n d r o m a l a c i a , t i b i a l p l a t e a u and f e m o r a l c o n d y l e , 
l a t e r a l l y . C l a i m a n t a l s o s o u g h t t r e a t m e n t f r o m Dr. G i l s d o r f , who 
recommended t h a t c l a i m a n t n o t p e r f o r m work r e q u i r i n g r e p e t i t i v e 
s q u a t t i n g , k n e e l i n g o r c a r r y i n g and l i f t i n g  . V o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s were i n i t i a t e d a t t h a t t i m e . 

On December 26, 1985, t h e e m p l o y e r a c c e p t e d c l a i m a n t ' s 
r i g h t knee c l a i m . 

Bob H o r t o n , t h e e m p l o y e r ' s manager, was aware when he h i r e d 
c l a i m a n t t h a t he had e x p e r i e n c e d p r e v i o u s knee p r o b l e m s . Around t h e 
m i d d l e o f 1986, Mr. H o r t o n began t o hear rumors f r o m a number o f 
employees t h a t a c u s t o m e r , C h a r l e s Sampson, had i n d i c a t e d t h a t 
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c l a i m a n t h u r t h i s knee p l a y i n g f o o t b a l l . Mr. H o r t o n spoke w i t h Mr. 
Sampson and s u r r e p t i t i o u s l y o b t a i n e d s t a t e m e n t s t h a t c l a i m a n t h u r t 
h i s knee p l a y i n g f o o t b a l l . Mr. H o r t o n t h e n c a l l e d Ms. S t i g a l l , t h e 
e m p l o y e r ' s r i s k and c l a i m s manager, who p r o c e e d e d t o i n i t i a t e an 
i n v e s t i g a t i o n . Mr. H o r t o n spoke w i t h Mr. Sampson on two a d d i t i o n a l 
o c c a s i o n s t o c o n f i r m h i s i n f o r m a t i o n . 

On J u l y 14, 1986, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
a p p r o x i m a t e l y 6 months o f t e m p o r a r y d i s a b i l i t y b e n e f i t s and 15 
p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f use o f h i s r i g h t 
knee. 

C l a i m a n t ' s knee p a i n c o n t i n u e d and on J u l y 15, 1986, 
Dr. G i l s d o r f , o r t h o p e d i c s u r g e o n , p e r f o r m e d a d i a g n o s t i c a r t h r o s c o p y 
and f o u n d p o s t t r a u m a t i c c h o n d r o m a l a c i a o f t h e r i g h t knee. 

On A u g u s t 2 1 , 1986, a second D e t e r m i n a t i o n O r d e r s e t a s i d e 
t h e p r i o r D e t e r m i n a t i o n O r d e r , awarded i n c r e a s e d t e m p o r a r y d i s a b i l i t y 
b e n e f i t s and a g a i n awarded c l a i m a n t 15 p e r c e n t s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r l o s s o f use o f h i s r i g h t knee. 

On F e b r u a r y 3, 1987, Ms. S t i g a l l p r e p a r e d a r e t r o a c t i v e 
d e n i a l o f t h e c l a i m based upon new e v i d e n c e d e m o n s t r a t i n g t h e i n j u r y 
d i d n o t a r i s e o u t o f o r i n t h e c o u r s e and scope o f e m p l o y m e n t . 

C l a i m a n t d i d a s s e r t t o t h e Sampsons t h a t he w o u l d f i l e a 
f r a u d u l e n t c l a i m w i t h h i s e m p l o y e r t o c o v e r t h e m e d i c a l c o s t s o f t h e 
f o o t b a l l i n j u r y t o h i s r i g h t knee. However, c l a i m a n t q u i t p l a y i n g 
f o o t b a l l f o r T r i p l e N i c k l e a f t e r t h e t h i r d o r f o u r t h game o f t h e 1985 
se a s o n because he was demoted f r o m t h e s t a r t i n g u n i t , n o t because o f 
t h e r i g h t knee i n j u r y . 

We f i n d t h a t t h e r e c o r d does n o t e s t a b l i s h by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t c l a i m a n t ' s work a c t i v i t i e s  i n 
November 1985 were a m a t e r i a l c a use o f h i s r i g h t knee c o n d i t i o n . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t Mr. and Mrs. Sampson were 
c r e d i b l e w i t n e s s e s w h i l e c l a i m a n t was e v a s i v e and n o t c r e d i b l e . 
A c c o r d i n g l y , he b e l i e v e d t h a t a p r e p o n d e r a n c e o f t h e e v i d e n c e 
e s t a b l i s h e d t h a t c l a i m a n t i n j u r e d h i s knee p l a y i n g f o o t b a l l and 
i n t e n d e d t o f i l e a f r a u d u l e n t c l a i m . The R e f e r e e f o u n d t h a t t h i s 
i n f o r m a t i o n c o u l d r e a s o n a b l y have a f f e c t e d t h e e m p l o y e r ' s d e c i s i o n t o 
a c c e p t t h e c l a i m . H a v i n g f o u n d t h a t t h e r e t r o a c t i v e d e n i a l was 
p r o p e r , t h e R e f e r e e c o n t i n u e d h i s a n a l y s i s by f i n d i n g t h a t c l a i m a n t 
had n o t shown t h a t he had s u s t a i n e d a co m p e n s a b l e i n j u r y i n l a t e 
November 1985. We a g r e e . 

P r o p r i e t y o f "backup" d e n i a l 

I n o r d e r t o s u p p o r t a "backup" d e n i a l , t h e e m p l o y e r o r 
i n s u r e r must show t h a t t h e r e was f r a u d o r m i s r e p r e s e n t a t i o n and t h a t 
t h e a c c e p t a n c e d e c i s i o n c o u l d r e a s o n a b l y have been a f f e c t e d i  f t h e 
t r u e f a c t s had been known. E b b t i d e E n t e r p r i s e s v. T u c k e r , 303 Or 459 
( 1 9 8 7 ) . The e m p l o y e r i s n o t r e q u i r e d t o show t h a t  i t i n f a c t w o u l d 
have d e n i e d t h e c l a i m w i t h t h e c o r r e c t i n f o r m a t i o n . N e w p o r t E l k s 
C l u b v. Hays, 92 Or App 604, 607 ( 1 9 8 8 ) . 

To d e t e r m i n e w h e t h e r c l a i m a n t f i l e d a f r a u d u l e n t c l a i m o r 
m i s r e p r e s e n t e d m a t e r i a l f a c t s t h a t c o u l d r e a s o n a b l y have a f f e c t e d t h e 
e m p l o y e r ' s d e c i s i o n t o a c c e p t t h e c l a i m , we must e s t a b l i s h t h e 
p a r t i e s ' c r e d i b i l i t y o r l a c k t h e r e o f . 
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C l a i m a n t t e s t i f i e d t h a t : ( 1 ) he d i d n o t i n j u r e h i s r i g h t 
knee p l a y i n g f o o t b a l l f o r T r i p l e N i c k l e ; ( 2 ) he n e v e r asked 
Regina Sampson t o examine h i s knee; and ( 3 ) he never t o l d t h e 
Sampsons t h a t he was g o i n g t o f i l e a w o r k e r s ' c o m p e n s a t i o n c l a i m f o r 
t h e f o o t b a l l i n j u r y t o h i s r i g h t knee. A l t h o u g h Terence Burns 
t e s t i f i e d t h a t he nev e r knew t h a t c l a i m a n t had been h u r t p l a y i n g 
f o o t b a l l and c l a i m a n t had shown no p h y s i c a l s i g n s o f i n j u r y w h i l e 
v i d e o t a p i n g t h e games, he a l s o t e s t i f i e d t h a t he d i d n o t a l w a y s pay 
a t t e n t i o n t o what was h a p p e n i n g on t h e p l a y i n g f i e l d . T h e r e f o r e , we 
g i v e l i t t l  e w e i g h t t o h i s t e s t i m o n y . 

C l a i m a n t ' s t e s t i m o n y was e f f e c t i v e l y r e b u t t e d by t h e 
t e s t i m o n y o f C h a r l e s and Regina Sampson. Mr. Sampson a c t u a l l y saw 
c l a i m a n t h u r t h i s knee d u r i n g t h e t h i r d o r f o u r t h game o f t h e 1985 
seas o n . He saw c l a i m a n t w a l k o f f t h e f i e l d l i m p i n g and j o k e d w i t h 
him a b o u t i t  . T h r ee days a f t e r t h i s i n c i d e n t , c l a i m a n t went t o t h e 
Sampsons' house and asked Mrs. Sampson t o examine h i s knee. 
Mrs. Sampson c o m p l i e d , o b s e r v e d t h e s w e l l i n g i n t h e knee and even 
remembered t h e name o f t h e o r t h o p e d i c s u r g e o n whom she recommended 
c l a i m a n t see. B o t h Mr. and Mrs. Sampson r e c a l l e d c l a i m a n t a s s e r t i n g 
t h a t he w o u l d f i l e a w o r k e r s ' c o m p e n s a t i o n c l a i m t o g e t m e d i c a l 
c o v e r a g e f o r h i s knee. Mr. Sampson t e s t i f i e d i n a v e r y c r e d i b l e 
manner, a l t h o u g h he was c o n f u s e d r e g a r d i n g d a t e s and a p p e a r e d t o t h e 
R e f e r e e t o be u p s e t a b o u t t e s t i f y i n g a g a i n s t a p e r s o n he c o n s i d e r e d 
t o be h i s f r i e n d . He s t a t e d t h a t had he known a b o u t c l a i m a n t ' s 
w o r k e r s ' c o m p e n s a t i o n c l a i m he w o u l d n o t have o r i g i n a l l y t a l k e d t o 
Mr. H o r t o n . We a l s o r e f u s e t o d i s t u r b t h e R e f e r e e ' s f i n d i n g t h a t 
Mrs. Sampson's demeanor as a w i t n e s s was e x t r e m e l y c r e d i b l e . 

Based on t h e n a t u r e o f t h e Sampsons' t e s t i m o n y , t h e r e i s no 
d o u b t t h a t c l a i m a n t d i d i n j u r e h i s knee p l a y i n g f o o t b a l l d u r i n g t h e 
warm f a l l w e a t h e r o f l a t e September 1985. C l a i m a n t ' s f a i l u r e t o 
i n f o r m h i s e m p l o y e r o f t h i s i n j u r y was a t b e s t a m a t e r i a l 
m i s r e p r e s e n t a t i o n o f a f a c t t h a t c o u l d r e a s o n a b l y have a f f e c t e d i t s 
d e c i s i o n t o a c c e p t h i s c l a i m . T h e r e f o r e , t h e "backup" d e n i a l was 
p r o p e r l y i s s u e d . 

Remand 

C l a i m a n t a r g u e s t h a t , s h o u l d we f i n d t h a t t h e "backup" 
d e n i a l was p r o p e r l y i s s u e d , we must remand t h e case t o t h e R e f e r e e t o 
t a k e f u r t h e r e v i d e n c e on t h e m e r i t s o f t h e c o m p e n s a b i l i t y i s s u e . 
C l a i m a n t r e f e r s us t o a p r e l i m i n a r y d i s c u s s i o n h e l d a t h e a r i n g i n 
w h i c h c l a i m a n t ' s a t t o r n e y e x p r e s s e d h i s c o n c e r n t o t h e R e f e r e e t h a t 
he was n o t p r e p a r e d t o p r o v e m e d i c a l c a u s a t i o n i f t h e R e f e r e e s h o u l d 
f i n d t h a t f r a u d o r m i s r e p r e s e n t a t i o n had n o t been shown. The r e c o r d 
f u r t h e r i n d i c a t e s t h a t t h e p a r t i e s a g r e e d t h a t i f f r a u d o r 
m i s r e p r e s e n t a t i o n were n o t shown, c l a i m a n t w o u l d r e t a i n h i s a c c e p t e d 
c l a i m and w o u l d n o t have t o p r o v e t h a t t h e work a c t i v i t i e s were a 
m a t e r i a l cause o f h i s r i g h t knee c o n d i t i o n . S i n c e we a g r e e w i t h t h e 
R e f e r e e t h a t t h e em p l o y e r has s u c c e s s f u l l y shown f r a u d o r 
m i s r e p r e s e n t a t i o n , t h a t s t i p u l a t i o n i s moot. N o n e t h e l e s s , c l a i m a n t 
r e q u e s t s t h a t we remand h i s case t o t h e H e a r i n g s D i v i s i o n f o r t h e 
f u r t h e r t a k i n g o f e v i d e n c e c o n c e r n i n g t h e c o m p e n s a b i l i t y o f h i s c l a i m . 

We may remand t o t h e R e f e r e e s h o u l d we f i n d t h a t t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f 
a d d i t i o n a l e v i d e n c e  i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e 
was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . 
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Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) ; D e l f i n a P. 
Lopez, 37 Van N a t t a 164, 170 ( 1 9 8 5 ) . 

The e m p l o y e r ' s F e b r u a r y 3, 1987 d e n i a l a s s e r t e d t h a t new 
e v i d e n c e d e m o n s t r a t e d t h a t c l a i m a n t ' s i n j u r y d i d n o t a r i s e o u t o f o r 
was i n t h e c o u r s e and scope o f h i s e m p l o y m e n t . T h a t d e n i a l p u t t h e 
c o m p e n s a b i l i t y o f t h e c l a i m s q u a r e l y a t i s s u e . 

A l t h o u g h m e d i c a l r e p o r t s f r o m c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n s were needed t o h e l p s u p p o r t t h e c o m p e n s a b i l i t y o f h i s 
c l a i m , t h e y were n o t o b t a i n e d . R e g a r d l e s s o f w h e t h e r c l a i m a n t ' s 
c o u n s e l was unde r t h e m i s t a k e n a s s u m p t i o n t h a t c o m p e n s a b i l i t y w o u l d 
n o t be a t i s s u e i f f r a u d o r m i s r e p r e s e n t a t i o n were shown by t h e 
e m p l o y e r , t h e m e d i c a l e v i d e n c e t o r e b u t t h a t c h a l l e n g e t o t h e c l a i m 
was o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . 

A f t e r de novo r e v i e w , we a r e n o t p e r s u a d e d t h a t t h e r e c o r d 
has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . F u r t h e r m o r e , we f i n d t h a t t h e e v i d e n c e c l a i m a n t d e s i r e s 
t o o b t a i n on remand was o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f 
h e a r i n g . A c c o r d i n g l y , we c o n c l u d e t h a t remand i s n o t w a r r a n t e d . We 
now p r o c e e d t o a d d r e s s t h e c o m p e n s a b i l i t y i s s u e on t h e m e r i t s . 

C o m p e n s a b i 1 i t y 

The l i t i g a t i o n o f a "backup" d e n i a l does n o t end w i t h t h e 
e m p l o y e r p r o v i n g f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y 
by a p r e p o n d e r a n c e o f t h e e v i d e n c e . C l a i m a n t i s a l l o w e d t o r e b u t 
t h a t e v i d e n c e by s h o w i n g t h a t , n o t w i t h s t a n d i n g t h e f r a u d o r 
m i s r e p r e s e n t a t i o n , t h e a l l e g e d i n d u s t r i a l i n j u r y was s t i l  l a m a t e r i a l 
cause o f h i s p r e v i o u s l y a c c e p t e d c o n d i t i o n . P a r k e r v. D.R. Jo h n s o n 
Lumber Co., 70 Or App 683, 687 ( 1 9 8 4 ) . I n t h e p r e s e n t c a s e , c l a i m a n t 
has f a i l e d i n c a r r y i n g t h a t b u r d e n . 

We have a l r e a d y f o u n d c l a i m a n t n o t t o be a c r e d i b l e 
w i t n e s s . T h i s f a c t , c o u p l e d w i t h h i s e x p r e s s e d i n t e n t i o n t o f i l  e a 
f r a u d u l e n t w o r k e r s ' c o m p e n s a t i o n c l a i m and t h e l a c k o f w i t n e s s e s t o 
t h e a l l e g e d w o r k - r e l a t e d i n j u r y , l e a d s us t o t h e c o n c l u s i o n t h a t 
c l a i m a n t p r o b a b l y d i d n o t i n j u r e h i s r i g h t knee a t w o r k . At b e s t , he 
i n j u r e d h i s knee p l a y i n g f o o t b a l l and s u b s e q u e n t l y e x p e r i e n c e d 
a n o t h e r i n c i d e n t a t w o r k , i n w h i c h case t h e r e w o u l d be no p e r s u a s i v e 
m e d i c a l o p i n i o n o f c a u s a l r e l a t i o n s h i p because no su c h h i s t o r y has 
been p r e s e n t e d t o any o f t h e d o c t o r s who have t r e a t e d c l a i m a n t . I n 
e i t h e r c a s e , c l a i m a n t has n o t c a r r i e d h i s b u r d e n o f p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 24, 1987 i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o ex c e e d $3,154. 

HERSCHEL E. SNYDER, Claimant WCB 86-00540 
Gary L. Susak, Claimant's Attorney December 20, 1988 
Wendell Gronso, Defense Attorney Order on Review 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e W asley's o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c o m p e n s a b i l i t y o f an 
i n j u r y i n J a n u a r y 1987. We a f f i r m . 
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ISSUES 

The i s s u e i s wh e t h e r c l a i m a n t ' s compensable i n j u r y i n 1982 
i s a m a t e r i a l cause o f h i s i n j u r y i n 1987 and  i f so w h e t h e r t h e 
consequences o f t h e 1987 f a l  l a r e compensable. 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s low back on J a n u a r y 2, 
1982. He has r e c e i v e d awards f o r u n s c h e d u l e d d i s a b i l i t y t o t a l l i n g 55 
p e r c e n t . He has had two s u r g e r i e s as a r e s u l t o f t h e compensable 
i n j u r y . These s u r g e r i e s were t o remove d i s c f r a g m e n t s a t L4-5. The 
L4 n e r v e was n o t a f f e c t e d by t h i s d i s c . The o n l y p r o b l e m c l a i m a n t 
has w h i c h may a f f e c t t h e L4 n e r v e i s a p r e e x i s t i n g s p i n a l s t e n o s i s . 

C l a i m a n t f i r s t c o m p l a i n e d t o d o c t o r s o f p r o b l e m s w i t h h i s 
l e g s b u c k l i n g i n J u l y 1985. On J u l y 18, 1985, c l a i m a n t ' s l e g s 
b u c k l e d and he f e l l i n t o f a r m m a c h i n e r y he was w o r k i n g a r o u n d . He 
b r o k e h i s r i g h t l e g and b r u i s e d h i s r i b s . 

The compensable i n j u r y was n o t a m a t e r i a l cause o f 
c l a i m a n t ' s f a l  l i n J u l y 1987. 

CONCLUSIONS 

I n o r d e r t o e s t a b l i s h t h a t t h e consequences o f t h e f a l l i n 
1987 a r e compensable, c l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e t h a t h i s compensable i n j u r y i s a m a t e r i a l cause o f t h a t 
f a l l  . G r a b l e v. Weyerhaeuser Company, 291 Or 387 ( 1 9 8 1 ) . 

The R e f e r e e c o n c l u d e d t h a t t h e compensable i n j u r y was a 
m a t e r i a l cause o f t h e f a l l ; he c o n c l u d e d f o r o t h e r r e a s o n s t h a t t h e 
f a l l was n o t m a t e r i a l . The R e f e r e e f o u n d Dr. Maloney more p e r s u a s i v e 
t h a n Dr. O ' B r i e n . We d i s a g r e e . 

Dr. O ' B r i e n i s a n e u r o l o g i s t . He r e v i e w e d t h e s u r g i c a l 
r e c o r d s and c o n c l u d e d t h a t t h e d i s c p r o b l e m c o u l d n o t have i m p i n g e d 
on t h e L4 n e r v e ; r a t h e r ,  i t i m p i n g e d on t h e L5 n e r v e r o o t . The L5 
n e r v e r o o t p r o b l e m s c o u l d n o t cause c l a i m a n t ' s l e g s t o b u c k l e . L4 
n e r v e r o o t p r o b l e m s c o u l d cause c l a i m a n t ' s l e g s t o b u c k l e . 

Dr. Maloney i s a p h y s i c a l m e d i c i n e and r e h a b i l i t a t i o n 
s p e c i a l i s t . She b e l i e v e d t h a t somehow t h e d i s c p r o b l e m s a t L4-5 

c o m p e n s a b i l i t y o f t h e consequences o f h i s f a l l i n J u l y 1987. 

c o u l d i m p i n g e on t h e L4 n e r v e 
c l a i m a n t ' s l e g s t o b u c k l e . 

 r o o t and t h a t t h a t i m p i n g e m e n t caused 

Dr. 
We f i n d

 M a l o n e y ' s . 
 Dr. O' B r i e n ' s e x p l a n a t i o n more p e r s u a s i v e t h a n 

A c c o r d i n g l y , c l a i m a n t has f a i l e d t o p r o v e t h e 

ORDER 

The R e f e r e e ' s o r d e r o f September 14, 1987 i s a f f i r m e d . 
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ROBERT D. BASEL, Claimant WCB 86-13677 
Rosenthal & Greene, Claimant's Attorneys December 21, 1988 
James C. P u r c e l l a , Defense Attorney Order on Review 
Carl M. Davis, A s s i s t a n t Attorney General 

R e v iewed by B o a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H o g u e t ' s o r d e r 
w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s b o d i l y i n j u r i e s 
s u s t a i n e d i n an a u t o m o b i l e a c c i d e n t . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

ISSUES 

1 . Whether c l a i m a n t was an i n d e p e n d e n t c o n t r a c t o r o r an 
e m p l o y e e a t t h e t i m e he s u s t a i n e d h i s b o d i l y i n j u r i e s . 

2. Whether c l a i m a n t ' s b o d i l y i n j u r i e s a r o s e o u t o f and 
i n t h e c o u r s e o f h i s employment. 

FINDINGS OF FACT 

C l a i m a n t , a p a i n t e r , was h i r e d by t h e e m p l o y e r , F r a n k 
S a n i t i , J r . , ( " S a n i t i " ) , i n t h e e a r l y 1980's. S h o r t l y t h e r e a f t e r , 
he was p r o v i d e d w i t h a b u s i n e s s c a r d and p a i n t i n g s h i r t s 
e m b lazoned w i t h t h e S a n i t i l o g o . He p a i n t e d a t l o c a t i o n s and 
t i m e s d i r e c t e d by S a n i t i . O t h e r p a i n t e r s u s u a l l y w o r k e d w i t h 
h i m . The p a i n t b r u s h e s and p a i n t used a t each j o b s i t e , were 
owned by S a n i t i . I n 1984 and 1985, he r e g u l a r l y w o r k e d 
f o u r - t o - f i v e days a week. S a n i t i p a i d him by t h e h o u r or day. 

On t h e m o r n i n g o f F e b r u a r y 4, 1985, c l a i m a n t p a r k e d h i s 
van n e a r S a n i t i ' s b o a t h o u s e . S a n i t i t h e n d r o v e him t o a j o b s i t e 
i n B e a v e r t o n , O r e g on. A f t e r t h e two c o m p l e t e d t h e i r w o r k , S a n i t i 
d r o v e c l a i m a n t back t o S a n i t i ' s b o a t h o u s e . 

A f t e r a r r i v i n g a t S a n i t i ' s b o a t h o u s e , S a n i t i a s k e d 
c l a i m a n t t o r u n an e r r a n d f o r h i m . C l a i m a n t d i d so and r e t u r n e d 
t o S a t i n i ' s b o a t h o u s e a s h o r t t i m e l a t e r . 

S a n i t i t h e n a s k e d c l a i m a n t t o d r i v e him t o V a n c o u v e r , 
W a s h i n g t o n , t o s i z e up a p a i n t i n g j o b a t a pharmacy. S a n i t i ' s 
w i f e was an employee a t t h e pharmacy. They t r a v e l e d t o t h e 
pharmacy i n c l a i m a n t ' s van and a r r i v e d a t a p p r o x i m a t e l y 5:00 p.m. 
A f t e r v i e w i n g t h e j o b , t h e y d e c i d e d t h a t  i t w o u l d be n e c e s s a r y t o 
h i r e an a d d i t i o n a l p a i n t e r . 

A t a p p r o x i m a t e l y 7:00 p.m., c l a i m a n t and S a n i t i d e p a r t e d 
f r o m t h e pharmacy i n S a n i t i ' s w i f e ' s c a r . They t r a v e l e d t o a 
r e s t a u r a n t a p p a r e n t l y h o p i n g t o l o c a t e a c e r t a i n i n d i v i d u a l t o 
h e l p them w i t h t h e pharmacy p a i n t i n g j o b . The i n d i v i d u a l was n o t 
t h e r e . 

T h e r e a f t e r , c l a i m a n t and S a n i t i l e f t t h e r e s t a u r a n t and 
t r a v e l e d t o a c o c k t a i l l o u n g e , a r r i v i n g a t a p p r o x i m a t e l y 8:30 
p.m. W h i l e t h e r e , t h e y t a l k e d and d r a n k s e v e r a l a l c o h o l i c 
b e v e r a g e s . C l a i m a n t does n o t r e c a l l t h e t o p i c o f c o n v e r s a t i o n . 

C l a i m a n t and S a n i t i t h e n t r a v e l e d t o a n o t h e r c o c k t a i l 
l o u n g e on Hayden I s l a n d . They c o n t i n u e d d r i n k i n g f o r 
a p p r o x i m a t e l y one h o u r and may have s u b s e q u e n t l y t r a v e l e d t o o t h e r 
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c o c k t a i l l o u n g e s . A t some p o i n t i n t h e e v e n i n g , c l a i m a n t became 
i n t o x i c a t e d and S a n i t i l e f t w i t h a woman f r i e n d . 

C l a i m a n t does n o t remember how he f i n i s h e d up t h e n i g h t 
o r how he g o t back t o h i s v a n , w h i c h was a p p a r e n t l y p a r k e d a t 
S a n i t i ' s b o a t h o u s e . On F e b r u a r y 5, 1985, a t a p p r o x i m a t e l y 4:00 
a.m., c l a i m a n t , i n t o x i c a t e d and a l o n e , was s e r i o u s l y i n j u r e d when 
he c r a s h e d h i s van i n t o a l i g h t p o l e . 

On J u l y 7, 1986, c l a i m a n t f i l e d a w o r k e r s ' c o m p e n s a t i o n 
c l a i m f o r h i s b o d i l y i n j u r i e s s u s t a i n e d i n t h e c r a s h . SAIF d e n i e d 
h i s c l a i m on September 26, 1986. 

CONCLUSIONS OF LAW 

The Board a d o p t s t h e " o p i n i o n " o f t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 12, 1988, i s a f f i r m e d . 

ROBERT D. HANKS, Claimant WCB 87-06694 
Pozzi, et a l . , Claimant's Attorneys December 21, 1988 
Randolph Harris (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and John s o n . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e Leahy's 
o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w t o a s s e r t t h a t t h e R e f e r e e ' s award o f 
permanent t o t a l d i s a b i l i t y s h o u l d have been e f f e c t i v e as o f an 
e a r l i e r d a t e . The i s s u e s a r e e x t e n t o f permanent d i s a b i l i t y , we 
a f f i r m , as m o d i f i e d , i n c l u d i n g permanent t o t a l d i s a b i l i t y and t h e 
e f f e c t i v e d a t e o f t h e d i s a b i l i t y a ward. 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s s t a t e m e n t o f t h e f a c t s , w i t h t h e 
f o l l o w i n g a d d i t i o n s . C l a i m a n t ' s a t t e n d i n g p h y s i c i a n t o o k c l a i m a n t 
o f f work as o f A p r i l 30, 1986. At t h a t t i m e , c l a i m a n t was 
i n c a p a b l e o f p e r f o r m i n g h i s r e g u l a r work o r t h e m o d i f i e d work he 
was p e r f o r m i n g f o r t h e em p l o y e r and was i n c a p a b l e o f p e r f o r m i n g 
any o t h e r work i n w h i c h he had s k i l l s , e x p e r i e n c e o r t r a i n i n g . 
C l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e p r o g r a m was t e r m i n a t e d due t o a 
m i s u n d e r s t a n d i n g between c l a i m a n t and h i s v o c a t i o n a l c o u n s e l o r 
o v e r what s e l e c t e d o c c u p a t i o n s c l a i m a n t was f a m i l i a r w i t h . 
C l a i m a n t has l o o k e d f o r work i n o c c u p a t i o n s he u n d e r s t a n d s and has 
been u n s u c c e s s f u l i n o b t a i n i n g employment. C l a i m a n t was m e d i c a l l y 
s t a t i o n a r y as o f A p r i l 8, 1987. 

CONCLUSIONS AND OPINION 

We a d o p t t h e R e f e r e e ' s o p i n i o n as t o t h e e x t e n t o f 
c l a i m a n t ' s d i s a b i l i t y . We a g r e e t h a t c l a i m a n t has e s t a b l i s h e d by 
a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t he i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . 

The R e f e r e e s t a t e d t h a t t h e e f f e c t i v e d a t e o f t h e 
permanent t o t a l d i s a b i l i t y award was n o t r a i s e d by t h e p a r t i e s . 
He made t h e award e f f e c t i v e as o f t h e d a t e o f h i s o r d e r , 
F e b r u a r y 16, 1988. C l a i m a n t c r o s s - r e q u e s t e d r e v i e w , s t a t i n g t h a t 
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t h e o r d e r was e r r o n e o u s as t o t h e e f f e c t i v e d a t e o f p e r m a n e n t 
t o t a l d i s a b i l i t y . SAIF c o n t e n d s t h a t we do n o t have j u r i s d i c t i o n 
t o c o n s i d e r t h i s i s s u e . We f i n d SAIF's a r g u m e n t u n p e r s u a s i v e . We 
c o n c l u d e t h a t  i t i s i m p l i c i t i n e v e r y case i n v o l v i n g p e r m a n e n t 
t o t a l d i s a b i l i t y t h a t t h e a w a r d , i f g r a n t e d , s h o u l d be made 
e f f e c t i v e as o f t h e d a t e t h e e v i d e n c e e s t a b l i s h e s t h e d i s a b i l i t y 
s t a t u s . See Adams v. Edwards Heavy E q u i p m e n t , I n c . , 90 Or App 
365, 370-71 ( 1 9 8 8 ) ; M o r r i s v. Denny's, 50 Or App 533, m o d i f i e d , 53 
Or App 863, ( 1 9 8 1 ) . 

C l a i m a n t u r g e s t h a t t h e a p p r o p r i a t e d a t e i s A p r i l 16, 
1986. On t h a t d a t e , Dr. S t e i n m a n n s u g g e s t e d t h a t c l a i m a n t t a k e 
two weeks o f f w o r k . We c o n c l u d e t h a t , w h i l e Dr. S t e i n m a n n ' s 
r e p o r t e s t a b l i s h e d t h e a g g r a v a t i o n ,  i t was n o t u n t i l Dr. Fagan's 
A p r i l 30, 1986 n o t e t h a t c l a i m a n t ' s t o t a l d i s a b i l i t y s t a t u s became 
e s t a b l i s h e d . However, c l a i m a n t was a t t h a t t i m e t e r o p o r a r i l y 
t o t a l l y d i s a b l e d . He became m e d i c a l l y s t a t i o n a r y on A p r i l 8, 
1987. We c o n c l u d e t h a t t h e award o f c o m p e n s a t i o n f o r p e r m a n e n t 
t o t a l d i s a b i l i t y s h a l l commence as o f A p r i l 8, 1987. The SAIF 
C o r p o r a t i o n i s a u t h o r i z e d t o o f f s e t any p e r m a n e n t p a r t i a l 
d i s a b i l i t y c o m p e n s a t i o n p a i d a f t e r A p r i l 8, 1987 as a p r e p a y m e n t 
o f c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y c o m p e n s a t i o n . See 
P a c i f i c M o t o r T r u c k i n g Co. v. Ye a g e r , 64 Or App 28 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 16, 1988 i s m o d i f i e d 
t o g r a n t c o m p e n s a t i o n f o r p e r m a n e n t t o t a l d i s a b i l i t y e f f e c t i v e 
A p r i l 8, 1987 and t o a u t h o r i z e t h e SAIF C o r p o r a t i o n t o o f f s e t 
c o m p e n s a t i o n f o r p e r m a n e n t p a r t i a l d i s a b i l i t y , i f a ny, p a i d a f t e r 
t h a t d a t e a g a i n s t c o m p e n s a t i o n f o r p e r m a n e n t t o t a l d i s a b i l i t y . 
The R e f e r e e ' s o r d e r i s o t h e r w i s e a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e a s s e s s e d a t t o r n e y f e e o f $1,875 f o r s e r v i c e s 
on B o a r d r e v i e w , t o be p a i d by t h e SAIF C o r p o r a t i o n . 

SHELLEY F. HEMPEL, Claimant WCB 86-15537 
Coons & Cole, Claimant's Attorneys December 21, 1988 
Joseph McNaught (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e G r u b e r ' s o r d e r t h a t 
d i s m i s s e d h er r e q u e s t f o r h e a r i n g as u n t i m e l y f i l e d w i t h o u t good 
c a u s e , we a f f i r m . 

ISSUE 

Whether c l a i m a n t had good cause f o r f a i l i n g t o t i m e l y f i l e 
her R e q u e s t f o r H e a r i n g w i t h i n 60 days f o l l o w i n g t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t was employed as a lu m b e r g r a d e r f o r t h e e m p l o y e r 
d u r i n g 1985-6. I n 1985, she n o t i c e d p a i n i n her r i g h t w r i s t . I n 
J a n u a r y 1986, t h e work l o a d i n c r e a s e d and w i t h  i t she n o t i c e d a s h a r p 
i n c r e a s e i n her w r i s t p a i n . She r e p o r t e d t h e p r o b l e m t o t h e p l a n t 
n u r s e and o b t a i n e d a w r i s t b r a c e and d a i l y w r a p p i n g o f t h e w r i s t i n 
o r d e r t o c o n t i n u e p e r f o r m i n g h er j o b . She m i s s e d no t i m e f r o m work 
due t o t h e c o n d i t i o n . On o r a b o u t May 30, 1986, she was d i s c h a r g e d 
f o r r e a s o n s u n r e l a t e d t o her w r i s t c o n d i t i o n . 
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C l a i m a n t ' s w r i s t p a i n d i d n o t i m p r o v e a f t e r her d i s c h a r g e , 
and she s o u g h t m e d i c a l t r e a t m e n t f r o m Dr. C a r r o l l , M.D., on June 17, 
1986. She had t e n o s y n o v i t i s . 

SAIF r e c e i v e d Dr. C a r r o l l ' s c h a r t n o t e on J u l y 3, 1986, and 
began p a y i n g i n t e r i m c o m p e n s a t i o n . On September 4, 1986, i t s e n t 
c l a i m a n t n o t i f i c a t i o n t h a t  i t was d e n y i n g c o m p e n s a b i l i t y o f t h e 
c l a i m . She r e c e i v e d t h e l e t t e r on o r a b o u t September 5, 1986. 

On O c t o b e r 30, 1986, c l a i m a n t w r o t e t o t h e W o r k e r s ' 
C o m p e n s a t i o n Board r e q u e s t i n g a h e a r i n g on t h e d e n i a l . She was aware 
t h a t t h e a p p e a l had t o be f i l e d w i t h t h e Board no l a t e r t h a n t h e 
s i x t i e t h day f o l l o w i n g t h e d a t e o f t h e d e n i a l l e t t e r . She gave t h e 
l e t t e r t o a f r i e n d t o p e r s o n a l l y d e l i v e r t o t h e Board by November 4, 
1986. The f r i e n d m a i l e d t h e l e t t e r on November 5, 1986.  I t was 
r e c e i v e d by t h e Board on November 7, 1986. C l a i m a n t has n o t shown 
good cause f o r f a i l i n g t o f i l e t h e r e q u e s t w i t h t h e Board by 
November 3, 1986. 

CONCLUSIONS OF LAW AND OPINION 

A h e a r i n g on a d e n i a l o f a c l a i m f o r c o m p e n s a t i o n s h a l l n o t 
be g r a n t e d and t h e c l a i m s h a l l n o t be e n f o r c e a b l e u n l e s s a r e q u e s t 
f o r h e a r i n g i s f i l e d w i t h i n 60 days a f t e r t h e c l a i m a n t i s n o t i f i e d o f 
t h e d e n i a l . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . T h i s i s n o t an a b s o l u t e t i m e l i m i t . 
I f c l a i m a n t f i l e s a r e q u e s t f o r h e a r i n g w i t h i n 180 d a y s , she may 
e s t a b l i s h t h a t t h e r e was good cause f o r f a i l u r e t o f i l e by t h e 6 0 t h 
day. ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . "Good cause" has been d e f i n e d as " m i s t a k e , 
i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e n e g l e c t " as t h o s e t e r m s have been 
employed under ORCP 71B and f o r m e r ORS 18.160. Anderson v. 
P u b l i s h e r s Paper Co., 78 Or App 513 ( 1 9 8 6 ) . 

C l a i m a n t c o n t e n d s f i r s t t h a t she i n a d v e r t e n t l y 
m i s c a l c u l a t e d t h e d a t e on w h i c h she had t o f i l e , and t h a t t h e Board 
s h o u l d f o r g i v e t h a t i n a d v e r t e n c e i n a d d r e s s i n g t h e i s s u e o f good 
ca u s e . The 6 0 t h day f o l l o w i n g t h e d a t e o f t h e d e n i a l was November 3, 
1986. C l a i m a n t b e l i e v e d t h a t  i t was November 4, 1986, and i n s t r u c t e d 
her f r i e n d t o d e l i v e r t h e r e q u e s t t o t h e Board by November 4. I f t h e 
r e q u e s t had r e a c h e d t h e Board on November 4, 1986, c l a i m a n t ' s m i s t a k e 
m i g h t be r e l e v a n t t o our d e l i b e r a t i o n s . However,  i t d i d n o t . 

C l a i m a n t n e x t c o n t e n d s t h a t t h e f a c t t h a t t h e r e q u e s t 
a r r i v e d a t t h e Board on November 7, 1986, was due t o e x c u s a b l e 
n e g l e c t . C l a i m a n t ' s f r i e n d was w a y l a i d on a p e r s o n a l m i s s i o n o f her 
own, and d i d n o t d e l i v e r t h e l e t t e r a t a l l . I n s t e a d , on November 5, 
1986, she d e p o s i t e d  i t i n a m a i l box i n a n o t h e r c i t y . I t was 
r e c e i v e d by t h e Board on November 7, 1986. 

C l a i m a n t ' s c r u c i a l m i s t a k e was n o t i n her c a l c u l a t i o n o f 
d a t e s , b u t i n c h o o s i n g her method o f d e l i v e r i n g t h e r e q u e s t f o r 
h e a r i n g t o t h e Bo a r d . She knew f r o m t h e day she g o t t h e d e n i a l t h a t 
she had t o r e s p o n d t o i t w i t h i n 60 days. She w a i t e d u n t i l t h e 5 6 t h 
day t o w r i t e t h e r e q u e s t f o r h e a r i n g . Even t h e n , she had t i m e t o 
m a i l i t . I n s t e a d o f d o i n g so, she chose t o e n t r u s t t h e r e q u e s t t o 
a n o t h e r i n d i v i d u a l . The Supreme C o u r t has h e l d t h a t a c l a i m a n t i s 
bound by t h e n e g l i g e n c e o f her a t t o r n e y i n f a i l i n g t o t i m e l y f i l e a 
r e q u e s t f o r h e a r i n g . S e k e r m e s t r o v i c h y. SAIF, 280 Or 723 ( 1 9 8 0 ) . We 
see no r e a s o n t o d i s t i n g u i s h between t h e a c t s o f an a t t o r n e y on 
b e h a l f o f c l a i m a n t , and t h e a c t s o f a n o t h e r a g e n t on her b e h a l f . We 
c o n c l u d e t h a t t h e f r i e n d ' s f a i l u r e t o d e l i v e r t h e r e q u e s t t i m e l y does 
n o t c o n s t i t u t e good c a u s e , and t h e r e f o r e a f f i r m t h e d i s m i s s a l . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d September 1 , 1987 i s a f f i r m e d . 

B o a r d Member C r i d e r , d i s s e n t i n g : 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s rseques/t f o r h e a r i n g , 
c o n c l u d i n g t h a t c l a i m a n t ' s m i s c a l c u l a t i o n o f t t r e d a t e upon w h i c h tlhe 
t i m e f o r f i l i n g ended by a s i n g l e day was n o t good cause f o r f a i l u r e 
t o t i m e l y f i l e h e r r e q u e s t f o r h e a r i n g . He, t h e r e f o r e , d i d n o t 
d e c i d e w h e t h e r c l a i m a n t ' s f r i e n d ' s f a i l u r e t o hand d e l i v e r t h e 
r e q u e s t t o t h e B o a r d on t h e m i s c a l c u l a t e d d a t e amounted t o good 
c a u s e . The m a j o r i t y a f f i r m s , d e c i d i n g t h e q u e s t i o n t h e R e f e r e e 
d e c l i n e d t o a d d r e s s and d e c l i n i n g t o d e c i d e t h e q u e s t i o n t h e R e f e r e e 
d i d a d d r e s s . I d i s a g r e e w i t h b o t h g r o u n d s o f d e c i s i o n and w o u l d 
d e c i d e t h e c o m p e n s a b i l i t y d i s p u t e on t h e m e r i t s . 

"Good c a u s e " as used i n ORS 656.319 means t h e same t h i n g as 
" m i s t a k e , i n a d v e r t a n c e , s u r p r i s e o r e x c u s a b l e n e g l e c t " as f o u n d i n 
f o r m e r ORS 18.160 o r ORCP 7 1 B ( 1 ) . S e k e r m e s t r o v i c h v. SAIF, 280 Or 
723 ( 1 9 7 7 ) ; A n d e r s o n v. P u b l i s h e r s Paper Co., 78 Or App 513 ( 1 9 8 6 ) . 
I n d e c i d i n g good c a u s e , we have an o b l i g a t i o n t o c o n s i d e r f o r m e r ORS 
18.160 and ORCP 7 l B ( l ) and t h e c a s e s c o n s t r u i n g them. A n d e r s o n , 
s u p r a a t 517. 

ORS 18.160 (an d p r e s u m a b l y ORCP 7 1 B ( 1 ) ) s h o u l d be c o n s t r u e d 
t o t h e end t h a t e v e r y l i t i g a n t w i l l have an o p p o r t u n i t y t o have a day 
i n c o u r t ; h o w e v e r ,  i t s h o u l d n o t be c o n s t r u e d i n a way w h i c h w o u l d 
d e f e a t t h e ends o f s u b s t a n t i a l j u s t i c e . Coleman v. Meyer, 261 Or 
129, 134 ( 1 9 7 2 ) . 

The m a j o r i t y n o t e s t h a t t h e c o u r t has h e l d t h a t n e g l i g e n c e 
o f an a t t o r n e y i n f a i l i n g t o t i m e l y r e q u e s t a h e a r i n g i s n o t good 
c a u s e . S e k e r m e s t r o v i c h v. SAIF, s u p r a . A b o u t t h a t p r o p o s i t i o n , 
t h e r e can be no q u a r r e l . However, t h e m a j o r i t y goes on t o s a y , "We 
see no r e a s o n t o d i s t i n g u i s h between t h e a c t s o f an a t t o r n e y on 
b e h a l f o f c l a i m a n t , and t h e a c t s o f a n o t h e r a g e n t on h e r b e h a l f . " 
The c o u r t s have been a b l e t o see a r e a s o n where t h e B o a r d does n o t . 
The Supreme C o u r t e x p l i c i t l y h e l d t h a t t h e n e g l i g e n c e o f a n o n - l a w y e r 
may be e x c u s a b l e n e g l e c t where t h e n e g l i g e n c e o f a l a w y e r w o u l d n o t 
be. Brown v. EBI Companies, 289 Or 455 ( 1 9 8 0 ) . M o r e o v e r ,  i n an 
a r r a y o f c i v i l c a s e s , t h e C o u r t o f A p p e a l s has h e l d t h a t f a i l u r e o f a 
c o r p o r a t i o n ' s employee t o f o l l o w t h r o u g h on i n s t r u c t i o n s f r o m t h e 
r e s p o n s i b l e o f f i c e r and a g e n t f o r s e r v i c e o f t h e c o r p o r a t i o n , 
r e s u l t i n g i n a f a i l u r e t o appear t o d e f e n d a l a w s u i t ,  i s good c a u s e . 
See e.g., R e i t z v. Co c a - C o l a , 36 Or App 487 ( 1 9 7 8 ) . I n s h o r t , 
r e l i a n c e on a n o n - l a w y e r who f a i l s t o f o l l o w t h r o u g h on i n s t r u c t i o n s 
may be e x c u s a b l e and t h u s good cause a l t h o u g h r e l i a n c e on a l a w y e r 
who n e g l i g e n t l y f a i l s t o f o l l o w t h r o u g h on i n s t r u c t i o n s w i l l n o t be 
good c a u s e . 

Thus, t h e m a j o r i t y ' s a s s u m p t i o n t h a t n e g l i g e n c e o f a 
n o n - l a w y e r " a g e n t " o f a p a r t y c a n n o t be e x c u s a b l e n e g l e c t i s w r o n g . 

I n t h i s c a s e , c l a i m a n t ' s r e l i a n c e on h e r f r i e n d t o d e l i v e r 
t h e r e q u e s t f o r h e a r i n g on November 4, 1986, as she had p r o m i s e d , 
a l t h o u g h i n r e t r o s p e c t m i s p l a c e d , c o n s t i t u t e s e x c u s a b l e n e g l e c t . 
C l a i m a n t knew and t r u s t e d h er f r i e n d who had p r o v e d r e l i a b l e b e f o r e . 
The f r i e n d i n t e n d e d t o d e l i v e r t h e r e q u e s t f o r h e a r i n g and d i d n o t do 
so o n l y because she d i s c o v e r e d en r o u t e t h a t h e r g r a n d f a t h e r was 
s i c k . -2070-



The q u e s t i o n t h e n becomes w h e t h e r c l a i m a n t ' s e r r o n e o u s 
b e l i e f t h a t t h e 6 0 t h day was November 4, 1986 r a t h e r t h a n November 3, 
1986 i s t h e t y p e o f m i s t a k e w h i c h c o n s t i t u t e s good c a u s e . C l a i m a n t 
was aware t h a t she had 60 days i n w h i c h t o r e q u e s t a h e a r i n g . She 
p r e p a r e d a r e q u e s t f o r h e a r i n g and a t t e m p t e d t o have  i t d e l i v e r e d on 
t h e 6 0 t h day. C l a i m a n t ' s m i s c a l c u l a t i o n does n o t r e f l e c t a l a c k o f 
d i l i g e n c e such t h a t good cause s h o u l d n o t be f o u n d . Compare C o g s w e l l 
v. SAIF, 74 Or App 234 ( 1 9 8 5 ) . R a t h e r ,  i t r e f l e c t s a f a i l u r e T o 
a c c u r a t e l y compute t h e t i m e p e r i o d . W h i l e such a f a u l t on t h e p a r t 
o f a l a w y e r w o u l d n o t be e x c u s a b l e ,  i t i s an e n t i r e l y u n d e r s t a n d a b l e 
f a i l u r e o f a l a y p e r s o n unaccustomed t o d e a l i n g w i t h l i m i t a t i o n s 
p e r i o d s . I  t i s t h e t y p e o f m i s t a k e w h i c h c o n s t i t u t e s good c a u s e . 

A c c o r d i n g l y , t h e Board s h o u l d have d e c i d e d t h i s case on t h e 
mer i t s . 

JANE KELLEY, Claimant WCB 87-13880 
Ralph M.Yenne, Claimant's Attorney December 21, 1988 
Gail Gage (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e McMurdo's o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f her c e r v i c a l 
r a d i c u l o p a t h y c o n d i t i o n . 

The Board a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

ISSUE 

Whether c l a i m a n t ' s compensable l e f t f o o t i n j u r y o f 
December 26, 1986, was a m a t e r i a l c o n t r i b u t i n g cause o f her 
c e r v i c a l r a d i c u l o p a t h y c o n d i t i o n . 

FINDINGS OF FACT 

The Board a d o p t s t h e R e f e r e e ' s f a c t s . 

CONCLUSIONS OF LAW 

The Board a d o p t s t h e R e f e r e e ' s o p i n i o n w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

The R e f e r e e f o u n d t h a t c l a i m a n t i n t e n t i o n a l l y c o n c e a l e d 
her s l i p - a n d - f a l l i n j u r y o f J a n u a r y 14, 1987. A f t e r o u r de novo 
r e v i e w , we a g r e e . C o a s t a l Farm S u p p l y v. H u l t b e r g , 84 Or App 282, 
285 ( 1 9 8 7 ) . F i r s t , when q u e s t i o n e d by a. SAIF i n v e s t i g a t o r , 
c l a i m a n t d e n i e d any o t h e r i n j u r i e s , a c c i d e n t s , o r f a l l s . Second, 
a b s e n t f r o m t h e m e d i c a l r e p o r t s and n o t e s a r e any i n d i c a t i o n s t h a t 
c l a i m a n t ' s e x a m i n i n g p h y s i c i a n s were aware o f t h e J a n u a r y 1987 
i n j u r y . L a s t , Dr. N e l l e r t e s t i f i e d t h a t he was n o t aware o f t h e 
J a n u a r y 1987 i n j u r y a t t h e t i m e he a u t h o r e d h i s r e p o r t o f 
Aug u s t 8, 1987. 

A s i d e f r o m c l a i m a n t ' s r e l i a b i l i t y , t h e i s s u e o f w h e t h e r 
h e r c e r v i c a l r a d i c u l o p a t h y c o n d i t i o n was m a t e r i a l l y caused by t h e 
December 1986 l e f t f o o t i n j u r y , i s a complex m e d i c a l q u e s t i o n . 
U r i s v. Compensation D e p t . , 247 Or 420, 424-25 ( 1 9 6 7 ) . Dr. N e l l e r 
i s t h e o n l y m e d i c a l e x p e r t who r e n d e r e d an o p i n i o n w i t h a c o m p l e t e 
and a c c u r a t e h i s t o r y o f b o t h t h e December 1986 and J a n u a r y 1987 
i n c i d e n t s . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 
478 ( 1 9 7 7 ) . N e l l e r t e s t i f i e d , i n t e r a l i a : 

-2071-



"Q. [ S A I F ' s C o u n s e l ] . . . [ I ] s  i t 
p r o b a b l e , t h e n , t h a t t h e December o f '86 
f a l l r e s u l t e d i n t h e June and J u l y '87 
c o m p l a i n t s ? Or i s [ i t ] m e r e l y p o s s i b l e ? 
I s  i t m e d i c a l l y p r o b a b l e ? 

"A. I t ' s-- i t ' s -- i n my o p i n i o n , i t ' s 
p o s s i b l e . B u t t h e p r o b a b i l i t y w o u l d be 
t h a t  i t w o u l d have become a p p a r e n t 
c o n s i d e r a b l y e a r l i e r t h a n , s a y , a s i x - m o n t h 
i n t e r v a l . " 

" * * * * * 

"Q. [ S A I F ' s C o u n s e l ] [ I ] s  i t m e d i c a l l y 
p r o b a b l e t h a t h e r f a l l i n December o f '86 
r e s u l t e d  i n h e r -- no c o m p l a i n t s o f p a i n 
u n t i l J u l y — J u n e / J u l y o f '87 . . . ? 

"A. . . . I w o u l d t h i n k t h a t t h e 
p r o b a b i l i t y w o u l d be p r e t t y s k i m p . I w o u l d 
t h i n k t h a t a p e r s o n w o u l d — w o u l d have 
some e v i d e n c e o f r a d i c u l o p a t h y a l o t 
e a r l i e r t h a n t h a t . " [ E m p h a s i s a d d e d ] . 

We a r e n o t p e r s u a d e d by Dr. N e l l e r ' s t e s t i m o n y . He 
m e r e l y s t a t e d t h a t t h e r e was a " p o s s i b i l i t y " t h a t t h e December 1986 
l e f t f o o t i n j u r y c o n t r i b u t e d t o c l a i m a n t ' s c e r v i c a l r a d i c u l o p a t h y 
c o n d i t i o n . See P a i g e v. SAIF, 75 Or App 160, 163 ( 1 9 8 5 ) . On t h i s 
r e c o r d , we a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t has n o t met h e r 
b u r d e n o f p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1 , 1988, as r e c o n s i d e r e d 
on March 10., 1988, i s a f f i r m e d . 

MYRON W. RENCEHAUSEN, Claimant WCB 87-03095, 87-03096 & 87-03097 
Hayner, et a l . , Claimant's Attorneys December 21, 1988 
Foss, et a'l., Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e B l e v i n s 1 

o r d e r t h a t d e n i e d h i s r e q u e s t f o r a p e n a l t y . The o n l y i s s u e on r e v i e w 
i s a p e n a l t y . We m o d i f y t h e R e f e r e e ' s o r d e r . 

FINDINGS OF FACT 

The r e l e v a n t f a c t a r e n o t d i s p u t e d . On A p r i l 28, 1986, 
R e f e r e e Myers i s s u e d a d e c i s i o n t h a t r e s u l t e d i n t h e s e l f - i n s u r e d 
e m p l o y e r b e i n g o r d e r e d t o pay c l a i m a n t c o m p e n s a t i o n f o r t e m p o r a r y 
t o t a l d i s a b i l i t y d u r i n g t h e p e r i o d A p r i l 1 , 1985 t o J a n u a r y 29, 1986. 
R e f e r e e Myers a c k n o w l e d g e d t h a t t h i s c o m p e n s a t i o n r e s u l t e d i n an 
ov e r p a y m e n t and a u t h o r i z e d o f f s e t a g a i n s t f u t u r e awards o f p e r m a n e n t 
d i s a b i l i t y c o m p e n s a t i o n . T h a t o r d e r was a b a t e d f o r r e c o n s i d e r a t i o n 
and r e p u b l i s h e d e f f e c t i v e May 20, 1986. The e m p l o y e r r e q u e s t e d B o a r d 
r e v i e w and i m m e d i a t e l y r e q u e s t e d t h e Bo a r d ' s a u t h o r i z a t i o n t o s t a y 
payment o f a lump sum o f c o m p e n s a t i o n o r d e r e d p a i d by R e f e r e e M y e r s ' 
o r d e r d u r i n g t h e B o a r d r e v i e w p r o c e e d i n g . The Bo a r d d e n i e d t h e m o t i o n 
f o r a s t a y i n payment. 
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The e m p l o y e r d i d n o t pay t h e c o m p e n s a t i o n . C l a i m a n t 
r e q u e s t e d a h e a r i n g t o compel t h e e m p l o y e r t o pay t h e c o m p e n s a t i o n as 
o r d e r e d by R e f e r e e Myers. On November 26, 1986, R e f e r e e Leahy i s s u e d 
a d e c i s i o n t h a t o r d e r e d t h e employer t o "pay a l l o f t h e c o m p e n s a t i o n " 
o r d e r e d by R e f e r e e Myers, t o g e t h e r w i t h a 25 p e r c e n t p e n a l t y and an 
e m p l o y e r - p a i d a t t o r n e y f e e . (Ex. 5-3.) W i t h i n 14 days o f 
R e f e r e e Leahy's o r d e r , t h e e m p l o y e r began p a y i n g c l a i m a n t t h e 
c o m p e n s a t i o n due under R e f e r e e Myers' o r d e r i n b i - w e e k l y i n s t a l l m e n t s 
o f a p p r o x i m a t e l y $650 each. Under t h i s method o f payment, t h e l a s t 
i n s t a l l m e n t was p a i d on August 25, 1987. We a f f i r m e d R e f e r e e Myers' 
o r d e r on December 18, 1986. We a f f i r m e d R e f e r e e Leahy's o r d e r on 
March 10, 1987. 

CONCLUSIONS AND OPINION 

We n o t e t h a t our o r d e r s a f f i r m i n g R e f e r e e Myers' and 
R e f e r e e Leahy's o r d e r s were b o t h a f f i r m e d by t h e C o u r t o f A p p e a l s on 
June 22, 1988. Weyerhaeuser Co. v. Rencehausen, 91 Or App 717 (1988) 
( R e f e r e e L e a h y ) ; Weyerhaeuser Co. v. Rencehausen, 91 Or App 719 
( 1 9 8 8 ) ( R e f e r e e M y e r s ) . The q u e s t i o n i n t h i s case i s w h e t h e r t h e 
e m p l o y e r ' s payment o f t h e t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n 
o r d e r e d by R e f e r e e Myers i n i n s t a l l m e n t s , r a t h e r t h a n i n a lump sum, 
was i n r e a s o n a b l e c o m p l i a n c e w i t h R e f e r e e Leahy's o r d e r , and, i f n o t , 
w h e t h e r a second p e n a l t y may be imposed. 

The e m p l o y e r r e l i e s upon OAR 436-60-150 t o s u p p o r t i t  s 
p o s i t i o n . OAR 436-60-150(3 ) (e ) p r o v i d e s t h a t c o m p e n s a t i o n f o r 
t e m p o r a r y d i s a b i l i t y i s t i m e l y i f p a i d w i t h i n 14 days a f t e r t h e d a t e 
o f a l i t i g a t i o n o r d e r t h a t o r d e r s payment o f t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) r e q u i r e s t h a t " c o n t i n u e d " t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n must be p a i d a t 14 day i n t e r v a l s . We c o n c l u d e 
t h a t t h e e m p l o y e r ' s r e l i a n c e upon t h e s e r u l e s i s m i s p l a c e d and t h a t 
i t s a c t i o n s were an u n r e a s o n a b l e d e l a y i n payment o f c o m p e n s a t i o n due. 

R e f e r e e Leahy's o r d e r s p e c i f i c a l l y o r d e r e d t h e e m p l o y e r t o 
pay " a l l o f t h e c o m p e n s a t i o n " awarded by R e f e r e e Myers. (Ex. 5-3, 
emphasis s u p p l i e d . ) We c o n c l u d e t h a t " a l l  " o f t h e c o m p e n s a t i o n was 
t h a t due between A p r i l 1 , 1985 and J a n u a r y 29, 1986 and we i n t e r p r e t 
OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) t o r e q u i r e t h a t t h e payment be made i n a lump 
sum. We c o n c l u d e t h a t OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) does n o t a p p l y i n t h i s case 
because t h e c o m p e n s a t i o n due was e n t i r e l y l i q u i d a t e d and t h e r e was no 
" c o n t i n u e d " c o m p e n s a t i o n because c l a i m a n t ' s c l a i m had l o n g been c l o s e d . 

The R e f e r e e d i d n o t s p e c i f i c a l l y s t a t e w h e t h e r he v i e w e d t h e 
e m p l o y e r ' s payment i n i n s t a l l m e n t s as u n r e a s o n a b l e d e l a y i n 
c o m p e n s a t i o n . He d e c l i n e d t o award a p e n a l t y because R e f e r e e Leahy 
had imposed a maximum p e n a l t y i n h i s o r d e r and because "no a d d i t i o n a l 
c o m p e n s a t i o n i s now due and u n p a i d . " The R e f e r e e ' s award o f an 
a s s e s s e d a t t o r n e y f e e l e a d s us t o b e l i e v e t h a t he f o u n d t h e e m p l o y e r ' s 
c o n d u c t u n r e a s o n a b l e , b u t b e l i e v e d he c o u l d n o t a s s e s s a p e n a l t y , 
e i t h e r because R e f e r e e Leahy had a l r e a d y done so o r because he 
b e l i e v e d t h e r e were no amounts upon w h i c h t o base a p e n a l t y . 

On de novo r e v i e w , we c o n c l u d e t h a t t h e e m p l o y e r ' s 
i n t e r p r e t a t i o n o f t h e r u l e s was u n r e a s o n a b l e and r e s u l t e d i n i n c r e a s e d 
d e l a y i n c o m p e n s a t i o n due c l a i m a n t . P e n a l t i e s may be a s s e s s e d on 
u n p a i d "amounts t h e n due." ORS 6 5 6 . 2 6 2 ( 1 0 ) . I n H a r o l d A. L e s t e r , 37 
Van N a t t a 745, 747 ( 1 9 8 5 ) , we h e l d t h a t t h e word " t h e n " i n t h e p h r a s e 
"amounts t h e n due" r e f e r s t o t h e t i m e when r e f u s a l o r d e l a y i n payment 
o f c o m p e n s a t i o n o c c u r r e d . We c o n c l u d e t h a t i n t h i s case a second 
p e r i o d o f d e l a y i n c o m p e n s a t i o n began 14 days a f t e r R e f e r e e Leahy's 
o r d e r f o r a l l o f t h e c o m p e n s a t i o n o r d e r e d by R e f e r e e Myers e x c e p t t h e 
f i r s  t i n s t a l l m e n t o f $644.24, w h i c h was p a i d December 9, 1986. We 
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c o n c l u d e t h a t a l l b u t t h e f i r s t i n s t a l l m e n t o f $644.24 i s s u b j e c t t o 
a n o t h e r p e n a l t y , see G e o r g i a - P a c i f i c v. P i w o w a r , 305 Or 494, 506-07 
( 1 9 8 8 ) , and t h a t t h e p e n a l t y s h o u l d be 25 p e r c e n t o f t h e u n t i m e l y - p a i d 
compensat i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 10, 1987 i s m o d i f i e d . The 
s e l f - i n s u r e d e m p l o y e r s h a l l pay t o c l a i m a n t as a p e n a l t y f o r 
u n r e a s o n a b l e d e l a y i n payment o f c o m p e n s a t i o n a sum e q u a l t o 25 
p e r c e n t o f t h e c o m p e n s a t i o n due f o r t e m p o r a r y t o t a l d i s a b i l i t y b e t w e e n 
A p r i l 1 , 1985 and J a n u a r y 29, 1986 l e s s $644.24. As m o d i f i e d , t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . A c l i e n t p a i d a t t o r n e y f e e f o r c o u n s e l 
f o r t h e s e l f - i n s u r e d e m p l o y e r i s a p p r o v e d , n o t t o exceed $300. 

ROBERT L. RODRIGUEZ, Claimant WCB 87-10928 
Carney, et a l . , Claimant's Attorneys December 21, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Joh n s o n and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e S o r e n s e n - J o l i n k ' s o r d e r t h a t awarded c l a i m a n t 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o r t h e p e r i o d f r o m June 3, 1987 
t h r o u g h November 24, 1987. C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t d e c l i n e d t o a s s e s s p e n a l t i e s 
and an a s s o c i a t e d a t t o r n e y f e e f o r t h e e m p l o y e r ' s a l l e g e d 
u n r e a s o n a b l e f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y d u r i n g t h i s 
p e r i o d
a f f i r m

 o f t i m e . We r e v e r s e on t h e t e m p o r a r y d i s a b i l i t y
 w i t h r e g a r d t o p e n a l t i e s and a t t o r n e y f e e s . 

 i s s u e and 

ISSUES 

1 . T e m p o r a r y D i s a b i l i t y . Whether t h e e m p l o y e r s h o u l d 
have resumed payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s when 
c l a i m a n t was f o r c e d t o l e a v e a m o d i f i e d j o b due t o an o f f - w o r k 
i n j u r y ? 

2. P e n a l t i e s and A t t o r n e y Fees. 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s l e f t w r i s t on May 19, 1987 w h i l e 
w o r k i n g as a warehouseman. He f i l e d an i n j u r y c l a i m w h i c h was 
a c c e p t e d by t h e e m p l o y e r . C l a i m a n t was s u b s e q u e n t l y o f f work f o r 
a p p r o x i m a t e l y one week, d u r i n g w h i c h t i m e he r e c e i v e d t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s . 

On May 28, 1987, c l a i m a n t r e t u r n e d t o l i g h t work a t a 
r e d u c e d wage f o r s e v e r a l d a y s . The e m p l o y e r p a i d him t e m p o r a r y 
p a r t i a l d i s a b i l i t y b e n e f i t s d u r i n g t h i s t i m e . 

On June 1 , 1987, c l a i m a n t was a s s i g n e d t o m o d i f i e d j o b 
d u t i e s w h i c h were s i m i l a r t o h i s p r i o r d u t i e s b u t w i t h o u t 
r e q u i r i n g heavy l i f t i n g . He w o r k e d h i s r e g u l a r p r e - i n j u r y h o u r s 
and r e c e i v e d h i s p r e - i n j u r y wages f o r t h e n e x t two d a y s . The 
e m p l o y e r d i s c o n t i n u e d t i m e l o s s p a y m e n t s . 

On t h e m o r n i n g o f June 3, 1987, c l a i m a n t s e p a r a t e d h i s 
l e f t s h o u l d e r i n a n o n w o r k - r e l a t e d i n c i d e n t . Because o f t h a t 
i n j u r y , he was t o t a l l y d i s a b l e d f r o m even t h e m o d i f i e d work he had 
been p e r f o r m i n g . 
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The e m p l oyer d i d n o t resume payment o f t e m p o r a r y 
b e n e f i t s u n t i l c l a i m a n t u n d e r w e n t l e f t w r i s t s u r g e r y on 
November 25, 1987. I n t h e i n t e r i m , c l a i m a n t was r e l e a s e d t o , and 
r e q u e s t e d , l i g h t - d u t y work s e v e r a l t i m e s . The e m p l o y e r d e n i e d t h e 
r e q u e s t on t h e b a s i s o f a l a c k o f a v a i l a b l e l i g h t w o rk. 

At no t i m e s i n c e h i s compensable i n j u r y
been r e l e a s e d t o r e t u r n t o h i s p r e - i n j u r y j o b . 

 has c l a i m a n t 

CONCLUSIONS OF LAW AND OPINION 

E n t i t l e m e n t To Temporary D i s a b i l i t y B e n e f i t s 

C i t i n g J a c k s o n v. SAIF, 7 Or App 109 ( 1 9 7 1 ) , t h e R e f e r e e 
c o n c l u d e d t h a t an e m p l o y e r may t e r m i n a t e t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n i n j u s t t h r e e s i t u a t i o n s : ( 1 ) when t h e r e has been a 
d e t e r m i n a t i o n t h a t t h e w o r k e r ' s c o n d i t i o n has become m e d i c a l l y 
s t a t i o n a r y ; ( 2 ) when t h e w o r k e r has been r e l e a s e d by h i s p h y s i c i a n 
t o r e t u r n t o h i s r e g u l a r w o r k ; or ( 3 ) when t h e w o r k e r has r e t u r n e d 
t o h i s r e g u l a r work. But see F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , 91 Or App 592, 595 ( 1 9 8 8 ) . The R e f e r e e f i r s t n o t e d 
t h a t c l a i m a n t had n o t been d e t e r m i n e d t o be m e d i c a l l y s t a t i o n a r y . 
The R e f e r e e went on t o f i n d t h a t c l a i m a n t ' s r e l e a s e and r e t u r n t o 
a m o d i f i e d j o b on June 1 , 1987, even t h o u g h a t t h e same wages and 
h o u r s as h i s a t - i n j u r y j o b , d i d n o t c o n s t i t u t e a r e l e a s e o r r e t u r n 
t o " r e g u l a r work" w i t h i n t h e meaning o f J a c k s o n , s u p r a . The 
R e f e r e e c o n c l u d e d t h a t t h e employer was r e q u i r e d t o resume payment 
of t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s commencing June 3, 1987, 
t h e d a t e c l a i m a n t l e f t work due t o h i s o f f - w o r k s h o u l d e r i n j u r y . 

Subsequent t o i s s u a n c e o f t h e R e f e r e e ' s o r d e r , t h e C o u r t 
o f A p p e a l s d e c i d e d Safeway S t o r e s v. Owsley, 91 Or App 475 
( 1988 ) . I n Owsley,, f o l l o w i n g a compensable i n j u r y and a p e r i o d o f 
t i m e l o s s , c l a i m a n t had r e t u r n e d t o m o d i f i e d work w i t h o u t any 
r e d u c t i o n i n wages. I n f a c t , c l a i m a n t ' s w e e k l y e a r n i n g s exceeded 
her w e e k l y wage a t t h e t i m e o f i n j u r y . C l a i m a n t was s u b s e q u e n t l y 
f i r e d " f o r r e a s o n s u n r e l a t e d t o her c l a i m . " The e m p l o y e r 
t e r m i n a t e d payment o f t e m p o r a r y b e n e f i t s . A R e f e r e e c o n c l u d e d 
t h a t c l a i m a n t was e n t i t l e d t o b e n e f i t s f o r t e m p o r a r y t o t a l 
d i s a b i l i t y s u b s e q u e n t t o b e i n g f i r e d . The R e f e r e e r e a s o n e d t h a t 
t h e e m p l o y e r was n o t a u t h o r i z e d t o t e r m i n a t e b e n e f i t s u n i l a t e r a l l y 
when c l a i m a n t was f i r e d . We a f f i r m e d and a d o p t e d t h e R e f e r e e ' s 
o p i n i o n and o r d e r . 

On r e v i e w , t h e c o u r t r e v e r s e d . R e l y i n g upon i t s p r i o r 
a n a l y s i s i n F i n k v. M e t r o p o l i t a n D e f e n d e r , 67 Or App 79, r e v den 
296 Or 829 ( 1 9 8 4 ) , t h e c o u r t f i r s t c o n c l u d e d t h a t because 
c l a i m a n t ' s w e e k l y wages were more d u r i n g t h e p e r i o d f o r w h i c h she 
s o u g h t c o m p e n s a t i o n t h a n a t t h e t i m e o f i n j u r y , she was n o t 
e n t i t l e d t o b e n e f i t s f o r t e m p o r a r y p a r t i a l d i s a b i l i t y . I d . a t 
479. C i t i n g N o f f s i n g e r v. Y o n c a l l a Timber P r o d u c t s , 88 Or App 
118, r e v den 305 Or 102 (1988) and N i x v. SAIF, 80 Or App 656, r e v 
den 302 Or 158 ( 1 9 8 6 ) , t h e c o u r t r e j e c t e d c l a i m a n t ' s c o n t e n t i o n 
t h a t t h e em p l o y e r was r e q u i r e d t o b e g i n p a y i n g t e m p o r a r y p a r t i a l 
d i s a b i l i t y b e n e f i t s a f t e r she was f i r e d . The c o u r t c o n c l u d e d : . 

"Even assuming t h a t c l a i m a n t ' s t e r m i n a t i o n 
d i d n o t p r e c l u d e r e c o v e r y o f b e n e f i t s f o r 
t e m p o r a r y p a r t i a l d i s a b i l i t y , she w o u l d 
have been e n t i t l e d o n l y t o t h e amount t h a t 
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she c o u l d have r e c e i v e d on a c c o u n t o f h e r 
d i s a b i l i t y had she n o t been f i r e d . I n t h i s 
c a s e , t h a t i s n o t h i n g . " I d . a t 480 
( e m p h a s i s added ) . 

S i m i l a r l y h e r e , c l a i m a n t r e t u r n e d t o m o d i f i e d work w i t h 
no r e d u c t i o n i n wages f o l l o w i n g a c ompensable i n j u r y and a p e r i o d 
o f t i m e l o s s . C l a i m a n t s u b s e q u e n t l y l e f t work f o r r e a s o n s 
u n r e l a t e d t o h i s c o m p e n s a b l e i n j u r y . The e m p l o y e r t h e n 
u n i l a t e r a l l y t e r m i n a t e d payment o f t e m p o r a r y b e n e f i t s . Under 
t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e c o u r t ' s d e c i s i o n i n 
O w s l e y , s u p r a , i s c o n t r o l l i n g . A c c o r d i n g l y , even a s s u m i n g t h a t 
c l a i m a n t ' s o f f - w o r k i n j u r y d i d n o t p r e c l u d e r e c o v e r y o f b e n e f i t s 
f o r t e m p o r a r y p a r t i a l d i s a b i l i t y , he w o u l d have been e n t i t l e d o n l y 
t o t h e amount t h a t he c o u l d have r e c e i v e d had he n o t become 
d i s a b l e d as a r e s u l t o f an o f f - w o r k i n j u r y . I n t h i s c a s e , as i n 
O wsley, t h a t i s n o t h i n g . 

P e n a l t i e s and A t t o r n e y Fees 

I n l i g h t o f o u r d e c i s i o n on t h e m e r i t s o f t h e c l a i m , we 
c o n c l u d e t h a t a s s e s s m e n t o f a p e n a l t y and award o f a s s o c i a t e d 
a t t o r n e y f e e s i s n o t a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3 1 , 1987 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t awarded c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f r o m 
June 3, 1987 u n t i l November 25, 1987 i s r e v e r s e d . T h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r t h a t awarded an a t t o r n e y f e e p a y a b l e f r o m t h i s 
i n c r e a s e d c o m p e n s a t i o n i s a l s o r e v e r s e d . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o e x c e e d 
$852 , i s a p p r o v e d . 

WILFRED L. SPECKMAN, Claimant WCB 85-05088, 85-02030 & 86-10233 
William G. Whitney, Claimant's Attorney December 21, 1988 
Steven Maher (SAIF), Defense Attorney Order on Review 
Scheminske & Lyons, Defense Attorneys 
Carl M. Davis, A s s i s t a n t Attorney General 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

A r g o n a u t I n s u r a n c e Company r e q u e s t s r e v i e w o f R e f e r e e 
P f e r d n e r ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s a c c i d e n t a l i n j u r y c l a i m r e l a t i n g t o h i s l e f t f o o t ; ( 2 ) 
a s s e s s e d a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e on t h e g r o u n d t h a t 
t h e d e n i a l was u n r e a s o n a b l e ; and ( 3 ) awarded c l a i m a n t ' s a t t o r n e y 
an a t t o r n e y f e e o f $2,000 f o r p r e v a i l i n g a g a i n s t t h e d e n i a l . We 
r e v e r s e t h e p e n a l t y and a s s o c i a t e d a t t o r n e y f e e a s s e s s e d by t h e 
R e f e r e e , b u t o t h e r w i s e a f f i r m . 

ISSUES 

1 . Whether A r g o n a u t p r o v i d e d c o v e r a g e f o r c l a i m a n t ' s 
e m p l o y e r a t t h e t i m e o f c l a i m a n t ' s i n j u r y . 

2. Whether t h e R e f e r e e e r r e d i n a s s e s s i n g a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e a g a i n s t A r g o n a u t f o r u n r e a s o n a b l e d e n i a l 
o f c l a i m a n t ' s c l a i m . 
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3. Whether t h e R e f e r e e e r r e d i n o r d e r i n g A r g o n a u t t o 
pay c l a i m a n t ' s a t t o r n e y a f e e o f $2,000 f o r p r e v a i l i n g a g a i n s t i t s 
d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t f r a c t u r e d h i s l e f t f o o t i n t h e c o u r s e o f h i s 
employment w i t h Dan S h e b l e y C o n s t r u c t i o n ( S h e b l e y ) on O c t o b e r 15, 
1984. S h e b l e y was a s u b c o n t r a c t o r o f Westwood C o n s t r u c t i o n 
Company (Westwood), w h i c h a t t h e t i m e o f c l a i m a n t ' s i n j u r y was 
i n s u r e d by t h e SAIF C o r p o r a t i o n . 

On O c t o b e r 1 , 1984, a b o u t two weeks b e f o r e c l a i m a n t ' s 
i n j u r y , Kenneth D. S h e b l e y , t h e owner o f Dan S h e b l e y C o n s t r u c t i o n , 
s u b m i t t e d an a p p l i c a t i o n f o r w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e and a 
check f o r $350 made o u t t o A r g o n a u t t o an i n s u r a n c e a g e n t named 
Ken M c Mantis. McMantis f o r w a r d e d t h e a p p l i c a t i o n and t h e check t o 
a n o t h e r i n s u r a n c e a g e n t , M i c h a e l P a t r i c k . P a t r i c k had an agency 
agreement w i t h A r g o n a u t w h i c h a u t h o r i z e d him t o b i n d c o v e r a g e w i t h 
t h a t company. P a t r i c k ' s o f f i c e r e c e i v e d S h e b l e y ' s a p p l i c a t i o n and 
check on O c t o b e r 2, 1984. The check was d e p o s i t e d i n P a t r i c k ' s 
a g ency a c c o u n t l a t e r t h a t day. P a t r i c k r e v i e w e d t h e a p p l i c a t i o n 
d u r i n g t h e n e x t few days and bound c o v e r a g e w i t h A r g o n a u t on . 
O c t o b e r 5, 1984. He f o r w a r d e d t h e a p p l i c a t i o n t o A r g o n a u t a t some 
p o i n t between t h a t d a t e and O c t o b e r 22, 1984, t h e d a t e t h a t 
A r g o n a u t a c t u a l l y r e c e i v e d t h e a p p l i c a t i o n . 

On O c t o b e r 22, 1984, Bruce Hoffman, an u n d e r w r i t e r a t 
A r g o n a u t , r e t u r n e d t h e S h e b l e y a p p l i c a t i o n t o P a t r i c k . I n a n o t e , 
Hoffman t o l d P a t r i c k t h a t A r g o n a u t r e f u s e d t o r e c o g n i z e t h e b i n d e r 
because P a t r i c k had n o t c o m p l i e d w i t h a c l a u s e i n t h e agency 
agreement w h i c h r e q u i r e d P a t r i c k t o n o t i f y A r g o n a u t w i t h i n one 
b u s i n e s s day o f b i n d i n g c o v e r a g e . 

I n December 1984, a f i e l d i n v e s t i g a t o r f r o m t h e 
C o m p l i a n c e D i v i s i o n i n v e s t i g a t e d t h e c o m p l y i n g s t a t u s o f S h e b l e y 
and t e n t a t i v e l y came t o t h e c o n c l u s i o n t h a t  i t was s u b j e c t and 
n o n c o m p l y i n g f o r t h e p e r i o d f r o m O c t o b e r 1 , 1984 t h r o u g h t h e d a t e 
of t h e i n v e s t i g a t i o n . The C o m p l i a n c e D i v i s i o n s u p e r v i s o r d e c i d e d 
n o t t o i s s u e a p r o p o s e d o r d e r o f n o n c o m p l i a n c e ; however, on t h e 
t h e o r y t h a t c l a i m a n t was an employee o f Westwood r a t h e r t h a n 
S h e b l e y by v i r t u e o f f o r m e r ORS 656.029. (See Ex. 1 4 ) . The 
s u p e r v i s o r t h e n r e f e r r e d two c l a i m s t o SAIF on c l a i m a n t ' s b e h a l f . 
The f i r s t was a c l a i m a g a i n s t Westwood and SAIF as i t s i n s u r e r . 
The second was a c l a i m a g a i n s t S h e b l e y and SAIF as s t a t u t o r y 
i n s u r e r f o r n o n c o m p l y i n g e m p l o y e r s p u r s u a n t t o ORS 656.054. The 
s u p e r v i s o r recommended t h a t SAIF deny t h e second c l a i m on t h e 
g r o u n d t h a t c l a i m a n t was n o t a " s u b j e c t employee" o f S h e b l e y . 
SAIF i s s u e d a d e n i a l t o t h a t e f f e c t on J a n u a r y 29, 1985. SAIF 
d e n i e d t h e f i r s t c l a i m on F e b r u a r y 15, 1985 on t h e g r o u n d t h a t 
A r g o n a u t had p r o v i d e d c o v e r a g e f o r S h e b l e y on t h e d a t e o f 
c l a i m a n t ' s i n j u r y . C l a i m a n t r e q u e s t e d a h e a r i n g on b o t h d e n i a l s . 

A h e a r i n g was s c h e d u l e d f o r J a n u a r y 2, 1986 b e f o r e 
R e f e r e e S h e b l e y . On November 15, 1985, SAIF f i l e d a m o t i o n t o 
j o i n A r g o n a u t as a p a r t y . R e f e r e e S h e b l e y d e n i e d t h i s m o t i o n and 
t h e h e a r i n g was h e l d as s c h e d u l e d . C l a i m a n t and P a t r i c k were t h e 
o n l y two w i t n e s s e s . A f t e r h e a r i n g P a t r i c k ' s t e s t i m o n y , R e f e r e e 
S h e b l e y c o n c l u d e d t h a t he had e r r e d i n d e n y i n g SAIF's m o t i o n t o 
j o i n A r g o n a u t . On J a n u a r y 6, 1986, he i s s u e d an o r d e r m a k i n g 
A r g o n a u t a p a r t y t o t h e p r o c e e d i n g and a second h e a r i n g was 
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s c h e d u l e d , t h i s t i m e b e f o r e R e f e r e e P f e r d n e r . A r g o n a u t i s s u e d no 
f o r m a l d e n i a l b e f o r e t h e second h e a r i n g , b u t made  i t c l e a r i n a 
l e t t e r t o R e f e r e e S h e b l e y d a t e d J a n u a r y 7, 1986 and i n a 
s u b s e q u e n t m o t i o n t o d i s m i s s t h a t  i t w o u l d deny c l a i m a n t ' s c l a i m 
on c o v e r a g e g r o u n d s . 

The second h e a r i n g was h e l d on J u l y 9, 1986. A 
t r a n s c r i p t o f t h e f i r s t h e a r i n g , w i t h t h e e x c e p t i o n o f P a t r i c k ' s 
t e s t i m o n y , was a d m i t t e d as an e x h i b i t . The s o l e w i t n e s s a t t h e 
se c o n d h e a r i n g was P a t r i c k . I n h i s O p i n i o n and O r d e r , R e f e r e e 
P f e r d n e r d e n i e d A r g o n a u t ' s m o t i o n t o d i s m i s s , h e l d t h a t S h e b l e y 
had c o v e r a g e t h r o u g h A r g o n a u t on t h e d a t e o f c l a i m a n t ' s i n j u r y and 
s e t a s i d e A r g o n a u t ' s "de f a c t o " d e n i a l . The R e f e r e e o r d e r e d 
A r g o n a u t t o pay c l a i m a n t ' s a t t o r n e y a f e e o f $2,000 f o r p r e v a i l i n g 
a g a i n s t t h e d e n i a l and a l s o imposed a p e n a l t y and a t t o r n e y f e e on 
t h e g r o u n d t h a t t h e d e n i a l was u n r e a s o n a b l e . 

FINDINGS OF ULTIMATE FACT 

1. Dan S h e b l e y C o n s t r u c t i o n had c o v e r a g e t h r o u g h 
A r g o n a u t on t h e d a t e o f c l a i m a n t ' s i n j u r y . 

2. A r g o n a u t ' s d e n i a l o f c o v e r a g e was n o t u n r e a s o n a b l e . 

CONCLUSIONS OF LAW 

Coverage 

A r g o n a u t makes two b a s i c a r g u m e n t s on t h e c o v e r a g e 
i s s u e . F i r s t ,  i t c o n t e n d s t h a t t h e R e f e r e e d i d n o t have 
j u r i s d i c t i o n t o d e t e r m i n e t h a t  i t p r o v i d e d c o v e r a g e f o r S h e b l e y . 
Second,  i t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n c o n c l u d i n g t h a t 
P a t r i c k ' s b i n d e r was e f f e c t i v e . 

A r g o n a u t ' s j u r i s d i c t i o n a l a r g u m e n t f i n d s s u p p o r t i n t h e 
Boa r d ' s d e c i s i o n i n Gary A. L a f a r g e , 38 Van N a t t a 901 ( 1 9 8 6 ) . I n 
t h a t c a s e , t h e c l a i m a n t s u s t a i n e d an a c c i d e n t a l i n j u r y w h i l e 
w o r k i n g on a f a r m owned by a c o u p l e named t h e Wards. The Wards 
a l s o owned a g r o c e r y s t o r e f o r w h i c h t h e y had o b t a i n e d w o r k e r s ' 
c o m p e n s a t i o n i n s u r a n c e . The c l a i m a n t f i l e d a c l a i m a g a i n s t t h e 
Wards and a c o v e r a g e i n v e s t i g a t i o n e n sued. A f t e r c o m p l e t i n g i t s 
i n v e s t i g a t i o n , t h e C o m p l i a n c e D i v i s i o n d i d n o t i s s u e a p r o p o s e d 
o r d e r o f n o n c o m p l i a n c e . The i n s u r e r n o n e t h e l e s s d e n i e d t h e 
c l a i m a n t ' s c l a i m on c o v e r a g e g r o u n d s . The R e f e r e e c o n s i d e r e d t h e 
c o v e r a g e i s s u e on t h e m e r i t s and c o n c l u d e d t h a t t h e g u a r a n t y 
c o n t r a c t f i l e d i n c o n n e c t i o n w i t h t h e g r o c e r y s t o r e e x t e n d e d 
c o v e r a g e t o t h e f a r m . 

On r e v i e w , we a f f i r m e d t h e R e f e r e e b u t h e l d t h a t she had 
e r r e d i n a d d r e s s i n g t h e m e r i t s o f t h e c o v e r a g e q u e s t i o n . We c i t e d 
an e a r l i e r c a s e , Susan K. B e l l , 38 Van N a t t a 252 ( 1 9 8 6 ) , f o r t h e 
p r o p o s i t i o n t h a t q u e s t i o n s o f c o m p l i a n c e a r e n o t w i t h i n t h e 
g e n e r a l j u r i s d i c t i o n o f t h e H e a r i n g s D i v i s i o n f o r " q u e s t i o n s 
c o n c e r n i n g a c l a i m " and f o u n d no o t h e r p r o v i s i o n o f l a w w h i c h 
e x p r e s s l y a u t h o r i z e d t h e H e a r i n g s D i v i s i o n t o a d d r e s s t h e c o v e r a g e 
q u e s t i o n u n d e r t h e f a c t s p r e s e n t e d . We t h e n c o n c l u d e d t h a t 
c o v e r a g e had t o be presumed f r o m t h e C o m p l i a n c e D i v i s i o n ' s f a i l u r e 
t o i s s u e a p r o p o s e d o r d e r o f n o n c o m p l i a n c e . 

A p p l i c a t i o n o f L a f a r g e i n t h e p r e s e n t c ase  i s 
p r o b l e m a t i c . I n L a f a r g e , t h e r e was o n l y one p o t e n t i a l i n s u r e r . 
I t was t h u s a s i m p l e m a t t e r t o d e t e r m i n e w h i c h i n s u r e r s h o u l d be 
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presumed t o p r o v i d e c o v e r a g e . I n t h e p r e s e n t c a s e , t h e r e a r e two 
p o t e n t i a l i n s u r e r s , A r g o n a u t as i n s u r e r o f S h e b l e y and SAIF as 
i n s u r e r o f Westwood. The Compliance D i v i s i o n d i d n o t i s s u e a 
p r o p o s e d o r d e r o f n o n c o m p l i a n c e a g a i n s t S h e b l e y because even i  f 
S h e b l e y d i d n o t have c o v e r a g e t h r o u g h A r g o n a u t , c o v e r a g e w o u l d be 
p r o v i d e d by Westwood and SAIF p u r s u a n t t o f o r m e r ORS 656.029. 
U l t i m a t e l y , t h e r e f o r e , t h e C o m p l i a n c e D i v i s i o n made no 
d e t e r m i n a t i o n r e g a r d i n g w h e t h e r A r g o n a u t p r o v i d e d c o v e r a g e f.or 
S h e b l e y and t h e L a f a r g e p r e s u m p t i o n c a n n o t be i n v o k e d t o d e c i d e 
t h a t q u e s t i o n . 

The p r o b l e m we f a c e d i n L a f a r g e and w h i c h we a g a i n f a c e 
i n t h e p r e s e n t case a r i s e s because o f a m b i g u i t i e s i n t h e s t a t u t e s 
d e f i n i n g t h e r e s p e c t i v e j u r i s d i c t i o n o f t h e Board and t h e D i r e c t o r 
i n c o v e r a g e d i s p u t e s w h i c h a r i s e i n a s s o c i a t i o n w i t h c l a i m s f o r 
c o m p e n s a t i o n . ORS 656.017 and ORS 6 5 6 . 0 5 2 ( 1 ) r e q u i r e e v e r y 
e m p l o y e r s u b j e c t t o t h e c h a p t e r t o p r o v i d e w o r k e r s ' c o m p e n s a t i o n 
c o v e r a g e f o r s u b j e c t w o r k e r s i n i t s employ. ORS 6 5 6 . 0 5 2 ( 2 ) g i v e s 
t h e D i r e c t o r t h e r e s p o n s i b i l i t y o f e n f o r c i n g t h i s r e q u i r e m e n t . I t 
p r o v i d e s : 

" ( 2 ) Whenever t h e d i r e c t o r has r e a s o n t o 
b e l i e v e t h a t any p e r s o n has v i o l a t e d 
s u b s e c t i o n ( 1 ) o f t h i s s e c t i o n , t h e d i r e c t o r 
s h a l l s e r v e upon t h e p e r s o n a p r o p o s e d o r d e r 
d e c l a r i n g t h e p e r s o n t o be a n o n c o m p l y i n g 
employer and c o n t a i n i n g t h e amount, i  f any, 
o f c i v i l p e n a l t y t o be assessed p u r s u a n t t o 
ORS 6 5 6 . 7 3 5 ( 1 ) . " 

ORS 6 5 6 . 7 3 5 ( 1 ) a u t h o r i z e s t h e D i r e c t o r t o a s s e s s a p e n a l t y o f up 
t o $1,000 f o r v i o l a t i o n s o f ORS 6 5 6 . 0 5 2 ( 1 ) . S u b s e c t i o n s ( 2 ) and 
( 3 ) o f ORS 656.735 a u t h o r i z e t h e D i r e c t o r t o a s s e s s a d d i t i o n a l 
p e n a l t i e s under c e r t a i n c i r c u m s t a n c e s . Once a p r o p o s e d o r d e r o f 
n o n c o m p l i a n c e has become f i n a l by o p e r a t i o n o f l a w or on a p p e a l , 
S u b s e c t i o n ( 3 ) o f ORS 656.052 a u t h o r i z e s t h e D i r e c t o r t o f i l e s u i t 
t o e n j o i n an e m p l o y e r f r o m e m p l o y i n g s u b j e c t w o r k e r s u n t i l  i t 
c o m p l i e s w i t h ORS 656.017. 

Review o f p r o p o s e d o r d e r s o f n o n c o m p l i a n c e i s p r o v i d e d 
f o r i n ORS 656.740. S u b s e c t i o n ( 1 ) o f t h a t s e c t i o n a u t h o r i z e s t h e 
a l l e g e d n o n c o m p l y i n g employer t o r e q u e s t a h e a r i n g on t h e p r o p o s e d 
o r d e r . S u b s e c t i o n ( 2 ) p r o v i d e s f o r j o i n d e r o f i n s u r e r s w i t h w h i c h 
t h e e m p l o y e r a l l e g e s c o v e r a g e . S u b s e c t i o n ( 3 ) p r o v i d e s t h a t t h e 
h e a r i n g on t h e p r o p o s e d o r d e r i s t o be c o n d u c t e d by a r e f e r e e o f 
t h e Board's H e a r i n g s D i v i s i o n . S u b s e c t i o n ( 4 ) p r o v i d e s t h a t 
a p p e a l o f t h e r e f e r e e ' s o r d e r i s t o be t o t h e C o u r t o f A p p e a l s 
under t h e A d m i n i s t r a t i v e P r o c e d u r e s A c t , w i t h one e x c e p t i o n . T h a t 
e x c e p t i o n i s : "When an o r d e r d e c l a r i n g a p e r s o n t o be a 
n o n c o m p l y i n g e m p l o y e r i s c o n t e s t e d a t t h e same h e a r i n g as a m a t t e r 
c o n c e r n i n g a c l a i m p u r s u a n t t o ORS 656.283 and 656.704, t h e r e v i e w 
t h e r e o f s h a l l be as p r o v i d e d f o r a m a t t e r c o n c e r n i n g a c l a i m . " 
ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) . I n such c a s e s , t h e r e f o r e , r e v i e w o f t h e 
R e f e r e e ' s d e t e r m i n a t i o n o f b o t h t h e c o v e r a g e d i s p u t e and t h e 
m a t t e r c o n c e r n i n g a c l a i m i s t h r o u g h t h e B o a r d . See ORS 656.289 
t o 656.298. 

The p r o b l e m w i t h t h i s scheme i n t h e p r e s e n t c o n t e x t i s 
t h a t  i t does n o t e x p r e s s l y a n t i c i p a t e t h e s i t u a t i o n i n w h i c h a 
c o v e r a g e d i s p u t e a r i s e s i n c o n n e c t i o n w i t h a c l a i m f o r 
c o m p e n s a t i o n and t h e D i r e c t o r , f o r w h a t e v e r r e a s o n , does n o t i s s u e 
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a p r o p o s e d o r d e r o f n o n c o m p l i a n c e . I n such s i t u a t i o n s , t h e 
D i r e c t o r ' s s i l e n c e l e a v e s t h e c o v e r a g e d i s p u t e o f f i c i a l l y 
u n r e s o l v e d .  I f an i n s u r e r n o n e t h e l e s s d e n i e s t h e c l a i m a n t ' s c l a i m 
f o r c o m p e n s a t i o n on c o v e r a g e g r o u n d s and t h e c l a i m a n t r e q u e s t s a 
h e a r i n g u n d e r ORS 656.283, t h e H e a r i n g s D i v i s i o n and t h e B o a r d a r e 
t h r u s t i n t o s o m e t h i n g o f a j u r i s d i c t i o n a l q u a g m i r e . I n L a f a r g e , 
t h e o n l y r o u t e we c o u l d f i n d o u t o f t h i s q u a g m i r e was t o c o n s t r u e 
t h e D i r e c t o r ' s s i l e n c e as c o n c l u s i v e p r o o f o f c o v e r a g e . As t h e 
p r e s e n t case d e m o n s t r a t e s , however, s i l e n c e i s n o t a l w a y s 
c o n c l u s i v e . A f t e r c o n s i d e r i n g t h e m a t t e r a g a i n , we c o n c l u d e t h a t 
t h e r e i s a n o t h e r way o u t o f t h i s q u a g m i r e and t h a t we can no 
l o n g e r a d h e r e t o o u r L a f a r g e d e c i s i o n . 

The H e a r i n g s D i v i s i o n has g e n e r a l j u r i s d i c t i o n o f " a l l 
c a s e s , d i s p u t e s and c o n t r o v e r s i e s r e g a r d i n g m a t t e r s c o n c e r n i n g a 
c l a i m . . . and f o r c o n d u c t i n g such o t h e r h e a r i n g s and p r o c e e d i n g s 
as may be p r e s c r i b e d by l a w . " Former ORS 6 5 6 . 7 0 8 ( 3 ) . " M a t t e r s 
c o n c e r n i n g a c l a i m " a r e " t h o s e m a t t e r s i n w h i c h a w o r k e r ' s r i g h t 
t o r e c e i v e c o m p e n s a t i o n , or t h e amount t h e r e o f , a r e d i r e c t l y i n 
i s s u e . " ORS 656 . 704 ( 3 ) . 

I n Amos v. SAIF, 72 Or App 145 ( 1 9 8 5 ) , a m o t h e r and h e r 
son c l a i m e d d e a t h b e n e f i t s by v i r t u e o f t h e f a c t t h a t t h e m o t h e r 
had a t one t i m e c o h a b i t e d w i t h t h e deceased w o r k e r . One d e f e n s e 
r a i s e d by SAIF c o n c e r n e d t h e son's p a t e r n i t y . I  t c o n t e n d e d t h a t 
p a t e r n i t y c o u l d o n l y be e s t a b l i s h e d by a c i r c u i t c o u r t u n d e r t h e 
p r o v i s i o n s o f ORS c h a p t e r 109 and t h u s t h a t t h e H e a r i n g s D i v i s i o n 
was w i t h o u t j u r i s d i c t i o n t o d e c i d e t h a t i s s u e . I n h o l d i n g t h a t 
f o r m e r ORS 6 5 6 . 7 0 8 ( 3 ) d i d p r o v i d e j u r i s d i c t i o n f o r t h e H e a r i n g s 
D i v i s i o n t o d e c i d e p a t e r n i t y , t h e c o u r t a d o p t e d t h e f o l l o w i n g 
l a n g u a g e f r o m t h e R e f e r e e ' s o p i n i o n : 

"'SAIF c o n t e n d s t h a t o n l y t h e c i r c u i t c o u r t 
has j u r i s d i c t i o n t o d e t e r m i n e p a t e r n i t y . 
T h a t may v e r y w e l l be i n o r d e r t o e s t a b l i s h 
r e s p o n s i b i l i t y f o r s u p p o r t o f t h e c h i l d o r 
s i m i l a r l i a b i l i t y c o n s i d e r a t i o n s , b u t su c h 
an i s s u e i s n o t p r e s e n t e d h e r e . The i s s u e 
p r e s e n t e d i n t h i s case d e a l s o n l y w i t h a 
c l a i m f o r c o m p e n s a t i o n and a R e f e r e e has 
j u r i s d i c t i o n t o d e c i d e ^ any q u e s t i o n 
c o n c e r n i n g a c l a i m . C o n s e q u e n t l y , I 
c o n c l u d e t h a t I do have j u r i s d i c t i o n t o 
d e c i d e a l  l q u e s t i o n s p e r t a i n i n g t o t h i s 
m i n o r c h i l d ' s c l a i m f o r t h e s o l e p u r p o s e o f 
d e t e r m i n i n g w h e t h e r he i s e n t i t l e d t o 
w o r k e r s ' c o m p e n s a t i o n . ' " 72 Or App a t 149. 

We c o n c l u d e t h a t s i m i l a r r e a s o n i n g s h o u l d a p p l y t o c o v e r a g e 
d i s p u t e s . 

A c o v e r a g e d i s p u t e between an e m p l o y e r and an i n s u r e r 
w h i c h i s n o t a s s o c i a t e d w i t h a c l a i m f o r c o m p e n s a t i o n i s n o t a 
m a t t e r c o n c e r n i n g a c l a i m and t h e H e a r i n g s D i v i s i o n has no 
j u r i s d i c t i o n t o r e s o l v e  i t e x c e p t as p r o v i d e d i n ORS 656.740. See 
SAIF v. Broadway Cab Co., 52 Or App 689 ( 1 9 8 1 ) . When c o v e r a g e i s 
r a i s e d as a d e f e n s e t o a c l a i m f o r c o m p e n s a t i o n , h owever, t h a t 
i s s u e must be r e s o l v e d t o d e t e r m i n e t h e w o r k e r ' s r i g h t t o r e c e i v e 
c o m p e n s a t i o n . I n such s i t u a t i o n s , t h e r e f o r e , t h e c o v e r a g e i s s u e 
i s a d i s p u t e o r c o n t r o v e r s y " r e g a r d i n g " a m a t t e r c o n c e r n i n g a 
c l a i m , f o r m e r ORS 6 5 6 . 7 0 8 ( 3 ) , and t h e H e a r i n g s D i v i s i o n has 

-2080-



j u r i s d i c t i o n t o d e c i d e  i t f o r p u r p o s e s o f d e t e r m i n i n g t h e 
c l a i m a n t ' s r i g h t t o r e c e i v e c o m p e n s a t i o n . 

T h i s c o n s t r u c t i o n o f f o r m e r ORS 65 6 . 7 0 8 ( 3 ) i s s u p p o r t e d 
by a c a r e f u l r e a d i n g o f t h e p r o v i s i o n s o f ORS 656.740. The 
j o i n d e r and h e a r i n g p r o c e d u r e s p r e s c r i b e d by ORS 6 5 6 . 7 4 0 ( 2 ) and 
( 3 ) r e f l e c t a l e g i s l a t i v e i n t e n t t o p e r m i t f u l l and f a i r 
l i t i g a t i o n o f c o v e r a g e d i s p u t e s , i n c l u d i n g t h e r i g h t o f a p p e a l . 
I n v i e w o f t h i s o b v i o u s l e g i s l a t i v e p u r p o s e ,  i t was anomalous t o 
r u l e , as we d i d i n L a f a r g e , t h a t no h e a r i n g or a p p e a l o f any k i n d 
i s p e r m i t t e d i n c o v e r a g e d i s p u t e s i n w h i c h t h e D i r e c t o r has n o t 
i s s u e d a p r o p o s e d o r d e r o f n o n c o m p l i a n c e .  I t i s much more 
r e a s o n a b l e t o c o n c l u d e t h a t t h e l e g i s l a t u r e i n t e n d e d c o v e r a g e 
d i s p u t e s w h i c h a r e a s s o c i a t e d w i t h m a t t e r s c o n c e r n i n g a c l a i m t o 
be l i t i g a t e d a l o n g w i t h such m a t t e r s e x c e p t as e x p r e s s l y l i m i t e d 
by t h e p r o v i s i o n s o f ORS 656.740. 

T h i s c o n c l u s i o n i s f u r t h e r r e i n f o r c e d by ORS 
6 5 6 . 7 4 0 ( 4 ) ( c ) . That p r o v i s i o n s t a t e s t h a t when an o r d e r d e c l a r i n g 
a p e r s o n t o be a n o n c o m p l y i n g e m ployer i s c o n t e s t e d a t t h e same 
h e a r i n g as a m a t t e r c o n c e r n i n g a c l a i m , r e v i e w o f t h e r e f e r e e ' s 
o r d e r on b o t h i s s u e s s h a l l be as p r e s c r i b e d f o r m a t t e r s c o n c e r n i n g 
a c l a i m . T h i s r e f l e c t s a l e g i s l a t i v e i n t e n t t h a t c o v e r a g e 
d i s p u t e s a s s o c i a t e d w i t h c l a i m s f o r c o m p e n s a t i o n be l i t i g a t e d 
a l o n g w i t h m a t t e r s c o n c e r n i n g a c l a i m and a t l e a s t i m p l i e s t h a t 
t h e H e a r i n g s D i v i s i o n and t h e Board have j u r i s d i c t i o n t o r e s o l v e 
such d i s p u t e s i n d e p e n d e n t o f t h e p r o v i s i o n s o f ORS 656.740. We 
can d i s c e r n no r e a s o n why t h e L e g i s l a t u r e w o u l d have p r e s c r i b e d 
d i f f e r e n t r u l e s f o r c o v e r a g e d i s p u t e s a s s o c i a t e d w i t h c l a i m s f o r 
c o m p e n s a t i o n d e p e n d i n g upon w h e t h e r or n o t t h e D i r e c t o r had i s s u e d 
a p r o p o s e d o r d e r o f n o n c o m p l i a n c e . 

F u r t h e r s u p p o r t f o r t h e above c o n c l u s i o n s i s f o u n d i n 
t h e C o u r t o f A p p e a l s d e c i s i o n i n SAIF v. H a r r i n g t o n , 63 Or App 696 
( 1 9 8 3 ) . I n t h a t c a s e , t h e c o u r t d e c i d e d on t h e m e r i t s a c o v e r a g e 
d i s p u t e i n w h i c h t h e D i r e c t o r had r e f u s e d t o i s s u e a p r o p o s e d 
o r d e r o f n o n c o m p l i a n c e . I d . a t 699. As i s c l e a r f r o m t h e c a p t i o n 
o f t h e case and t h e t e x t o f t h e o p i n i o n i t s e l f , t h e c o v e r a g e 
d i s p u t e i n H a r r i n g t o n a r o s e i n c o n n e c t i o n w i t h a c l a i m f o r 
c o m p e n s a t i o n . A l t h o u g h t h e i s s u e o f t h e c o u r t ' s j u r i s d i c t i o n 
a p p a r e n t l y was n e v e r r a i s e d , a c o u r t has a d u t y on i t s own m o t i o n 
t o d e t e r m i n e w h e t h e r  i t has j u r i s d i c t i o n o f t h e s u b j e c t m a t t e r o f 
a c o n t r o v e r s y b r o u g h t b e f o r e  i t and t o r e f u s e t o p r o c e e d f u r t h e r 
i f  i t does n o t . See I n r e Oregon Mass T r a n s p o r t a t i o n F i n a n c i n g 
A u t h o r i t y , 284 Or 2 4 1 , 248 ( 1 9 7 8 ) . We c o n c l u d e , t h e r e f o r e , t h a t 
H a r r i n g t o n does p r o v i d e some a u t h o r i t y f o r t h e p r o p o s i t i o n t h a t a 
c o v e r a g e d i s p u t e w h i c h was never t h e s u b j e c t o f a p r o p o s e d o r d e r 
o f n o n c o m p l i a n c e may be r e s o l v e d by t h e H e a r i n g s D i v i s i o n i n 
c o n n e c t i o n w i t h a m a t t e r c o n c e r n i n g a c l a i m . The Board d i d n o t 
d i s c u s s t h e H a r r i n g t o n case when  i t r e n d e r e d i t  s L a f a r g e 
d e c i s i o n . 

For a l l o f t h e above r e a s o n s , we c o n c l u d e t h a t t h e 
H e a r i n g s D i v i s i o n and t h e Board do have j u r i s d i c t i o n t o a s c e r t a i n 
t h e p r e s e n c e or absence o f c o v e r a g e i n a p r o c e e d i n g on a m a t t e r 
c o n c e r n i n g a c l a i m e x c e p t as e x p r e s s l y l i m i t e d by ORS 656.740. We 
d i s a v o w o u r p r i o r d e c i s i o n i n L a f a r g e . ORS 656.740 does n o t l i m i t 
t h e j u r i s d i c t i o n o f t h e H e a r i n g s D i v i s i o n under t h e f a c t s o f t h e 
p r e s e n t case and hence we c o n c l u d e t h a t t h e R e f e r e e p r o p e r l y 
d e c i d e d t h e c o v e r a g e i s s u e i n h i s o r d e r and t h a t we have 
j u r i s d i c t i o n t o r e v i e w t h a t d e c i s i o n . 
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On t h e m e r i t s , A r g o n a u t was a " g u a r a n t y c o n t r a c t 
i n s u r e r " as t h a t p h r a s e i s used i n t h e W o r k e r s ' C o m p e n s a t i o n Law. 
See f o r m e r ORS 6 5 6 . 0 0 5 ( 1 5 ) . ORS 656.419 r e g u l a t e s t h e i s s u a n c e 
and c a n c e l l a t i o n o f g u a r a n t y c o n t r a c t s . Of p a r t i c u l a r i n t e r e s t i n 
t h e p r e s e n t case i s ORS 6 5 6 . 4 1 9 ( 3 ) . I  t p r o v i d e s : 

" ( 3 ) W o r k e r s ' c o m p e n s a t i o n c o v e r a g e i s 
e f f e c t i v e when t h e a p p l i c a t i o n o f t h e 
s u b j e c t e m p l o y e r f o r c o v e r a g e t o g e t h e r w i t h 
any r e q u i r e d f e e s o r premium a r e r e c e i v e d 
and a c c e p t e d by an a u t h o r i z e d r e p r e s e n t a t i v e 
o f an i n s u r e r . " 

P a t r i c k was an " a u t h o r i z e d r e p r e s e n t a t i v e " o f A r g o n a u t 
by v i r t u e o f h i s agency a g r e e m e n t w i t h t h e company w h i c h 
a u t h o r i z e d him t o b i n d c o v e r a g e . He r e c e i v e d S h e b l e y ' s 
a p p l i c a t i o n f o r w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e and p remium c h e c k 
on O c t o b e r 2, 1984 and " a c c e p t e d " t h e a p p l i c a t i o n on O c t o b e r 5, 
1984 when he bound c o v e r a g e . We c o n c l u d e , t h e r e f o r e , t h a t as o f 
t h e l a t t e r d a t e , S h e b l e y had c o v e r a g e w i t h A r g o n a u t . 

ORS 6 5 6 . 4 1 9 ( 5 ) p r o v i d e s : "Coverage o f an e m p l o y e r u n d e r 
a g u a r a n t y c o n t r a c t c o n t i n u e s u n t i l c a n c e l l e d o r t e r m i n a t e d as 
p r o v i d e d by ORS 656.423 o r 656.427." C a n c e l l a t i o n o f c o v e r a g e i n 
t h e p r e s e n t case i s g o v e r n e d by ORS 656.427. S u b s e c t i o n ( 1 ) o f 
t h a t s e c t i o n r e q u i r e s t h e i n s u r e r t o g i v e t h e e m p l o y e r and t h e 
D i r e c t o r w r i t t e n n o t i c e o f t e r m i n a t i o n . S u b s e c t i o n ( 2 ) p r o v i d e s : 
"A t e r m i n a t i o n under t h i s s e c t i o n i s e f f e c t i v e a t 12 m i d n i g h t n o t 
l e s s t h a n 30 days a f t e r t h e d a t e t h e n o t i c e i s r e c e i v e d by t h e 
d i r e c t o r . " S u b s e c t i o n ( 4 ) a d d s : " T e r m i n a t i o n s h a l l i n no way 
l i m i t l i a b i l i t y t h a t was i n c u r r e d u n d e r t h e g u a r a n t y 
c o n t r a c t . . . p r i o r t o t h e e f f e c t i v e d a t e o f t h e t e r m i n a t i o n . " 

C l a i m a n t was i n j u r e d on O c t o b e r 15, 1984. A r g o n a u t had 
i s s u e d no n o t i c e o f t e r m i n a t i o n by t h a t d a t e a n d , i n any e v e n t , 
u n d e r ORS 6 5 6 . 4 2 7 ( 2 ) t h e t e r m i n a t i o n w o u l d n o t have been e f f e c t i v e 
u n t i l 30 .days a f t e r t h e D i r e c t o r r e c e i v e d i t  . We c o n c l u d e , 
t h e r e f o r e , t h a t S h e b l e y was i n s u r e d by A r g o n a u t on t h e d a t e o f 
c l a i m a n t ' s i n j u r y . The f a c t t h a t P a t r i c k d i d n o t i n f o r m A r g o n a u t 
w i t h i n one b u s i n e s s day t h a t he had e x t e n d e d c o v e r a g e t o S h e b l e y 
and t h u s f a i l e d t o c o m p l y w i t h h i s agency a g r e e m e n t w i t h A r g o n a u t 
does n o t a l t e r t h i s c o n c l u s i o n . The r e q u i r e m e n t s and e f f e c t i v e 
d a t e s f o r c a n c e l l a t i o n o f c o v e r a g e a r e s e t by s t a t u t e . To t h e 
e x t e n t t h a t t h e agency a g r e e m e n t p u r p o r t e d t o m o d i f y t h o s e 
r e q u i r e m e n t s or t h e e f f e c t i v e d a t e s o f c o v e r a g e ,  i t i s i n v a l i d . 

6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . The R e f e r e e c o n c l u d e d t h a t A r g o n a u t ' s 

See SAIF v. H a r r i n g t o n , s u p r a , 63 Or App a t 699-700. 

P e n a l t y and A t t o r n e y Fee f o r U n r e a s o n a b l e D e n i a l 

An 
c o m p e n s a t i o n

 i n s u r e r w h i c h u n r e a s o n a b l y d e l a y s o r
 i s s u b j e c t t o p e n a l t i e s and a t t o r n e y

 r e f u s e s
 f e e s .

 t o
 ORS 

 pay 

d e n i a l o f c o v e r a g e was u n r e a s o n a b l e . We d i s a g r e e . I n l i g h t o f 
t h e j u r i s d i c t i o n a l p r o b l e m s w h i c h we d i s c u s s e d e a r l i e r , as w e l l as 
a number o f ambiguous t e r m s i n ORS 656.419, we c o n c l u d e t h a t t h e 
d e n i a l , a l t h o u g h i n c o r r e c t , was n o t u n r e a s o n a b l e . 
A t t o r n e y Fee f o r P r e v a i l i n g A g a i n s t t h e D e n i a l 

The R e f e r e e o r d e r e d A r g o n a u t t o pay c l a i m a n t ' s a t t o r n e y 
a f e e o f $2,000 f o r s e t t i n g a s i d e i t s d e n i a l . A r g o n a u t c o n t e n d s 
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t h a t t h i s t e e i s t o o h i g h oecause  i t was o n l y ] o i n e a as a p a r t y t o 
t h e p r o c e e d i n g a f t e r t h e f i r s t h e a r i n g and " c l a i m a n t ' s a t t o r n e y 
s p e n t most o f h i s t i m e p u r s u i n g SAIF." 

A l t h o u g h A r g o n a u t was n o t a p a r t y t o t h e p r o c e e d i n g 
u n t i l a f t e r t h e f i r s t h e a r i n g , t h e t r a n s c r i p t o f t h e f i r s t 
h e a r i n g , w i t h t h e e x c e p t i o n o f P a t r i c k ' s t e s t i m o n y , was i n t r o d u c e d 
as an e x h i b i t a t t h e second h e a r i n g . D u p l i c a t i o n o f e f f o r t by 
c l a i m a n t ' s a t t o r n e y , t h e r e f o r e , was m i n i m i z e d . A r g o n a u t ' s d e n i a l 
of c o v e r a g e u l t i m a t e l y was o v e r t u r n e d . Under t h e s e c i r c u m s t a n c e s , 
we f i n d no e r r o r i n t h e a t t o r n e y f e e awarded by t h e R e f e r e e . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on r e v i e w c o n c e r n i n g t h e 
c o v e r a g e i s s u e . See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an 
"a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t - a u t h o r i z e 
an a s s e s s e d f e e u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f 
s e r v i c e s . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s 
has been r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be a u t h o r i z e d , 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 18, 1986, as s u p p l e m e n t e d 
by t h e o r d e r s d a t e d A u g u s t 4, 1986 and September 2, 1986, i s 
r e v e r s e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r w h i c h o r d e r e d 
A r g o n a u t t o pay a 25 p e r c e n t p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
o f $500 i s r e v e r s e d . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

LESLIE A. WHALEY, Claimant WCB 87-07340 
Home & Meserow, Attorneys December 21, 1988 

Order on Review 
Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Leahy's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f a l o w back i n j u r y c l a i m . We 
a f f i r m . 

ISSUE 

The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

A t h e a r i n g , c l a i m a n t was 33 y e a r s o l d . He had been 
employed i n t h e c o n s t r u c t i o n and b u i l d i n g t r a d e s as a l a b o r e r and 
m a t e r i a l s h a n d l e r f o r a b o u t 10 y e a r s . A t t h e t i m e he was h i r e d by 
t h i s e m p l o y e r , c l a i m a n t was i n c a r c e r a t e d i n a work r e l e a s e c e n t e r 
on an a s s a u l t c o n v i c t i o n . 

The e m p l o y e r , o p e r a t o r o f a lu m b e r and m a t e r i a l s y a r d , 
needed a f o r k l i f t o p e r a t o r and d r i v e r t o d e l i v e r m a t e r i a l s t o 
c u s t o m e r s . The j o b r e q u i r e d t h e d r i v e r t o be "on c a l l " a t home so 
t h a t a d e l i v e r y c o u l d be made a t any t i m e i f t h e c u s t o m e r needed 
m a t e r i a l s . The p o s i t i o n a l s o r e q u i r e d a bond. 

When c l a i m a n t a p p l i e d , he d i d n o t t e l l t h e e m p l o y e r t h a t 
he was t h e n employed a t a warehouse. He t o l d t h e e m p l o y e r t h a t he 
had been bonded p r e v i o u s l y and t h a t t h e r e w o u l d be no p r o b l e m i n 
b e i n g bonded now. He d i d n o t t e l l e m p l o y e r o f h i s c o n v i c t i o n and 
r e s t r i c t e d l i v i n g a r r a n g e m e n t . He a p p l i e d f o r a bond and f a l s e l y 
s t a t e d on t h e a p p l i c a t i o n t h a t he had n o t been c o n v i c t e d o f a 
c r i m e .  _ 2 0 8 3 _ 



He w o r k e d f o r e m p l o y e r a b o u t 11 d a y s . On h i s f i r s t d a y , 
he d e l i v e r e d l u m b e r t o a j o b s i t e and i n s i s t e d on r o l l i n g t h e 
l u m b e r o f f t h e t r u c k o n t o t h e p a r k i n g l o t o f t h e c u s t o m e r . The 
c u s t o m e r w a n t e d t o o f f l o a d t h e t r u c k w i t h a f o r k l i f t . An a r g u m e n t 
f o l l o w e d and t h e c u s t o m e r c o m p l a i n e d t o c l a i m a n t ' s s u p e r v i s o r . 
C l a i m a n t l i e d t o t h e s u p e r v i s o r a b o u t t h i s i n c i d e n t . 

The e m p l o y e r f o u n d o u t t h a t c l a i m a n t was i n a w o r k 
r e l e a s e c e n t e r and c o u l d n o t be bonded. C l a i m a n t was f i r e d when 
he a r r i v e d f o r work on March 3 1 , 1987. The n e x t d a y , c l a i m a n t 
w e n t t o t h e emergency room o f a h o s p i t a l c o m p l a i n i n g o f l o w back 
p a i n . He was r e l e a s e d f o r work t h a t day a f t e r an e x a m i n a t i o n . He 
t o l d t h e emergency room d o c t o r t h a t he had i n j u r e d h i s back on 
F r i d a y , March 27, 1987, w h i l e l i f t i n g bags o f cement a t w o r k . 

On A p r i l 8, 1987 c l a i m a n t was examined by Dr. U t t e r b a c k , 
M.D. He d i a g n o s e d p r o b a b l e l u m b a r s t r a i n . One week l a t e r , 
c l a i m a n t t o l d Dr. U t t e r b a c k he was somewhat i m p r o v e d . On 
A p r i l 23, 1987, U t t e r b a c k r e l e a s e d c l a i m a n t f o r work w i t h a w e i g h t 
r e s t r i c t i o n on l i f t i n g f o r t h r e e d a y s . C l a i m a n t d i d n o t have a 
j o b and was s t i l l i n t h e work r e l e a s e c e n t e r . On May 7, 1987, 
c l a i m a n t t o l d Dr. U t t e r b a c k h i s back was n o t b o t h e r i n g h i m , b u t he 
was'now e x p e r i e n c i n g c r a m p i n g p a i n i n h i s t h i g h s and. l e g s . He d i d 
n o t a p p e a r f o r a s c h e d u l e d May 14, 1987 a p p o i n t m e n t w i t h U t t e r b a c k . 

The i n s u r e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m 
March 31 t o A p r i l 28, and d e n i e d t h e c l a i m on A p r i l 29, 1987. 

The o n l y o t h e r m e d i c a l e v i d e n c e i s an e x a m i n a t i o n by t h e 
O r t h o p a e d i c C o n s u l t a n t s . They examined c l a i m a n t on June 24, 
1987. They n o t e d i n c o n s i s t e n c i e s between t h e i r f i n d i n g s , w h i c h 
f a i l e d t o show any i n j u r y , and c l a i m a n t ' s c o m p l a i n t s . 

C l a i m a n t i s n o t a c r e d i b l e w i t n e s s . None o f t h e 
w i t n e s s e s c a l l e d by c l a i m a n t a r e r e l i a b l e . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t has f a i l e d t o p r o v e by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e t h a t he has s u f f e r e d a work r e l a t e d i n j u r y . 

CONCLUSIONS 

C l a i m a n t b e a r s t h e b u r d e n o f p r o v i n g by a p r e p o n d e r a n c e 
o f t h e e v i d e n c e t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d 
t o h i s d i s a b i l i t y . H u t c h e s o n v. W e y e r h a u s e r , 288 Or 51 ( 1 9 7 9 ) . 
We a r e n o t c o n v i n c e d t h a t any i n j u r y o c c u r r e d , and i f one d i d , we 
a r e n o t c o n v i n c e d t h a t  i t was r e l a t e d t o c l a i m a n t ' s work 
a c t i v i t i e s . 

I t i s p o s s i b l e t o p r o v e a co m p e n s a b l e i n j u r y w i t h o u t 
m e d i c a l e v i d e n c e . The l a y t e s t i m o n y o f a c l a i m a n t o r o t h e r s c an 
be a c c e p t e d , even o v e r c o n t r a r y m e d i c a l t e s t i m o n y , t o e s t a b l i s h a 
co m p e n s a b l e c o n d i t i o n . H e r e , c l a i m a n t was f o u n d t o be n o t 
c r e d i b l e by t h e R e f e r e e . A f t e r r e v i e w i n g c l a i m a n t ' s t e s t i m o n y , we 
a g r e e and g i v e no w e i g h t t o h i s t e s t i m o n y . C l a i m a n t ' s w i f e ' s 
t e s t i m o n y i s n o t c o n v i n c i n g . The o t h e r w i t n e s s e s were a l  l i n m a t e s 
o f t h e r e l e a s e c e n t e r a t t h e t i m e o f t h e a l l e g e d i n j u r y . We f i n d 
t h e i r t e s t i m o n y t o be u n c o n v i n c i n g . 
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The m e d i c a l e v i d e n c e does n o t p r o v e , o r even t e n d t o 
p r o v e t h a t c l a i m a n t has s u f f e r e d a work r e l a t e d i n j u r y . The 
r e m a i n d e r o f c l a i m a n t ' s t e s t i m o n y i s n o t r e l i a b l e . T h e r e i s no 
e v i d e n c e t o s u p p o r t a f i n d i n g f a v o r i n g c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 28, 1987 i s a f f i r m e d . 

MERRITT E. WILSON, Claimant WCB 87-11217 
Royce, et a l . , Claimant's Attorneys December 21, 1988 
Scheminske & Lyons, Defense Attorneys Order on Review 

Reviewed by Board Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
G a l l o w a y ' s o r d e r t h a t awarded an a d d i t i o n a l 10 p e r c e n t (32 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h i s r e s p i r a t o r y 
c o n d i t i o n , beyond a D e t e r m i n a t i o n O r d e r t h a t awarded 5 p e r c e n t (16 
d e g r e e s ) . A l t h o u g h t h e i n s u r e r has n o t f o r m a l l y c r o s s - r e q u e s t e d 
r e v i e w ,  i t a r g u e s i n i t s b r i e f t h a t : ( 1 ) t h e R e f e r e e ' s award o f 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y s h o u l d be r e d u c e d ; and ( 2 ) t h e 
R e f e r e e ' s a s s e s s m e n t o f an a t t o r n e y f e e f o r a l l e g e d l y u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g s h o u l d be r e v e r s e d . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

ISSUES 

1 . The e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . 

2. Whether t h e i n s u r e r a c t e d u n r e a s o n a b l y i n d e l a y i n g 
a c c e p t a n c e beyond t h e 60-day p e r i o d o f ORS 6 5 6 . 2 6 2 ( 6 ) . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t has m i n i m a l p h y s i c a l i m p a i r m e n t as a r e s u l t o f 
h i s work e x p o s u r e t o i s o c y a n a t e - b a s e d p a i n t . He has t r a n s f e r a b l e 
fekills and t r a i n i n g as a sales m a n and s t o c k b r o k e r . 

The i n s u r e r u n r e a s o n a b l y d e l a y e d a c c e p t i n g c l a i m a n t ' s 
c l a i m f o r a r e s p i r a t o r y c o n d i t i o n . 

CONCLUSIONS OF LAW 

The B o a r d a d o p t s t h e R e f e r e e ' s o p i n i o n w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

ORS 6 5 6 . 2 6 2 ( 6 ) a l l o w s an i n s u r e r 60 days t o a c c e p t o r 
deny a c l a i m . I f an i n s u r e r does n o t do so w i t h i n t h e 60-day 
p e r i o d ,  i t r i s k s t h e assessment o f p e n a l t i e s a n d / o r a t t o r n e y 
f e e s . ORS 656.262 (10 ) . 

Here., t h e r e i s no d i s p u t e t h a t t h e i n s u r e r a c c e p t e d 
c l a i m a n t ' s c l a i m n e a r l y two months a f t e r t h e 60-day p e r i o d . I t s 
o n l y e x p l a n a t i o n i s t h a t  i t d e s i r e d c l a i m a n t t o u n d e r g o an 
i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . D u r i n g t h e 60-day p e r i o d  i t had 
a r i g h t t o d e f e r a c t i n g on t h e c l a i m and t o a w a i t t h e r e s u l t s o f 
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an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n w i t h o u t r i s k i n g t h e a s s e s s m e n t 
o f a p e n a l t y o r a t t o r n e y f e e . T h e r e a f t e r ,  i t d i d n o t . 

At t h e e x p i r a t i o n o f t h e 60-day p e r i o d , t h e i n s u r e r 
d e l a y e d a c t i n g on t h e c l a i m p e n d i n g t h e r e s u l t s o f an i n d e p e n d e n t 
m e d i c a l e x a m i n a t i o n t h a t had n o t y e t t a k e n p l a c e and t h a t d i d n o t 
t a k e p l a c e u n t i l a p p r o x i m a t e l y s i x weeks l a t e r . Under s u c h 
c i r c u m s t a n c e s , we a g r e e w i t h t h e R e f e r e e ' s a s s e s s m e n t o f an 
a t t o r n e y f e e . M i s c h e l v . P o r t l a n d G e n e r a l E l e c t r i c , 89 Or App 
140, 143 ( 1 9 8 7 ) ; S p i v e y v. SAIF, 79 Or App 568, 572 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 26, 1988 i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o ex c e e d $1,193. 

JACK CORWIN, Claimant Own Motion 85-0635M 
Emmons, et a l . , Claimant's Attorneys December 22, 1988 
SAIF Corp, Insurance C a r r i e r Own Motion Order 

SAIF C o r p o r a t i o n has v o l u n t a r i l y r e o p e n e d t h e above c l a i m 
commencing t e m p o r a r y d i s a b i l i t y b e n e f i t s as o f O c t o b e r 26, 1988, t h e 
d a t e c l a i m a n t was h o s p i t a l i z e d f o r s u r g e r y . SAIF a s k s t h e B o a r d t o 
a u t h o r i z e r e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e p u r s u a n t t o 
ORS 656.625. C l a i m a n t a s k s t h a t t h e B o a r d a l l o w t e m p o r a r y d i s a b i l i t y 
f r o m September 29, 1988, t h e d a t e he was h o s p i t a l i z e d f o r a m y e l o g r a m . 

ORS 656.278 p r o v i d e s f o r t h e payment o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f r o m t h e d a t e t h e w o r k e r i s h o s p i t a l i z e d f o r 
t r e a t m e n t o r f r o m t h e d a t e o f o u t p a t i e n t s u r g e r y " ] T h e r e i s no 
i n d i c a t i o n i n t h e r e c o r d t h a t c l a i m a n t ' s h o s p i t a l i z a t i o n on September 
29, 1988 was f o r a n y t h i n g more t h a n a d i a g n o s t i c p r o c e d u r e 
a c c o m p l i s h e d d u r i n g a s i n g l e day. We do n o t f e e l t h a t a b r i e f s t a y 
i n t h e h o s p i t a l f o r t h e p u r p o s e o f d i a g n o s t i c t e s . t i n g s a t i s f i e s t h e 
r e q u i r e m e n t s s e t f o r t h i n ORS 656.278. C l a i m a n t ' s r e q u e s t f o r 
b e n e f i t s t o commence September 29, 1988 i s d e n i e d . 

SAIF's v o l u n t a r y r e o p e n i n g as o f O c t o b e r 26, 1988 was 
a p p r o p r i a t e . R e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e i s 
a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436,. 
D i v i s i o n 45. 

I T I S SO ORDERED. 

MICHELLE GRIFFITH, Claimant WCB 88-12832 
Doblie & Associates, Claimant's Attorneys December 22, 1988 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r t h a t 
a f f i r m e d t h e D e t e r m i n a t i o n O r d e r t h a t awarded 29 p e r c e n t ( 9 2 . 8 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . The o n l y i s s u e on 
r e v i e w i s e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . We 
r e v e r s e and m o d i f y t h e D e t e r m i n a t i o n O r d e r . 

FINDINGS OF FACT 

C l a i m a n t i s a 29 y e a r o l d s a l e s p r o m o t i o n r e p r e s e n t a t i v e . 
She was i n j u r e d on O c t o b e r 2, 1986, when she f e l  l f r o m a m i l k c a r t o n 
w h i l e c o n s t r u c t i n g a p r o d u c t d i s p l a y i n a g r o c e r y s t o r e . I n i t i a l l  y 
h e r t r e a t m e n t was c o n s e r v a t i v e c h i r o p r a c t i c t r e a t m e n t f o ra t h o r a c i c 
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s t r a i n . The c l a i m was f i r s t c l o s e d by a June 30, 1987 D e t e r m i n a t i o n 
O r d e r t h a t awarded no c o m p e n s a t i o n f o r p e rmanent d i s a b i l i t y . 
C l a i m a n t r e q u e s t e d a h e a r i n g f r o m t h e June 30, 1987 D e t e r m i n a t i o n 
O r d e r . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e symptoms i n her c e r v i c a l 
and t h o r a c i c s p i n e . She was r e f e r r e d t o Dr. P a r s o n s , n e u r o s u r g e o n , 
who d i a g n o s e d p o s s i b l e p r o t r u d e d t h o r a c i c d i s c s . M a g n e t i c r e s o n a n c e 
i m a g i n g , m y e l o g r a p h y and a CT scan c o n f i r m e d h e r n i a t e d d i s c s a t T6-7 
and T8-9. C l a i m a n t s u b m i t t e d t o t h o r a c i c s p i n a l s u r g e r y on December 
9, 1987. The s u r g e r y c o n s i s t e d o f t h e f o l l o w i n g p r o c e d u r e s : T6-7 
l a m i n e c t o m y and d i s c e c t o m y ; t o t a l r e m o v a l o f t h e s p i n o u s p r o c e s s and 
l a m i n a o f T6; t o t a l r e m o v a l o f t h e s p i n o u s p r o c e s s and l a m i n a o f T7 ; 
and f a c e t e c t o m y on t h e r i g h t o f T6-7. No s u r g e r y was p e r f o r m e d on 
t h e h e r n i a t e d T8-9 d i s c . On F e b r u a r y 18, 1988 c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g f r o m t h e June 30, 1987 D e t e r m i n a t i o n O r d e r was d i s m i s s e d by 
s t i p u l a t i o n o f t h e p a r t i e s , w i t h c l a i m a n t r e t a i n i n g t h e r i g h t t o 
r e l i t i g a t e t h e e x t e n t o f her d i s a b i l i t y upon r e c l o s u r e o f t h e c l a i m . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y f o l l o w i n g t h e s u r g e r y as 
o f June 7, 1988. She has n o t been r e l e a s e d t o p e r f o r m h e r a t i n j u r y 
o c c u p a t i o n . She may p e r f o r m any work t h a t does n o t i n v o l v e l i f t i n  g 
more t h a n 25 pounds f r e q u e n t l y . C l a i m a n t ' s c l a i m was c l o s e d by a 
D e t e r m i n a t i o n O r d e r i s s u e d J u l y 20, 1988. She was a w a r d e d 
c o m p e n s a t i o n o f 92.8 d e g r e e s f o r 29 p e r c e n t u n s c h e d u l e d p ermanent 
p a r t i a l d i s a b i l i t y . A t t h e t i m e o f c l a i m c l o s u r e , c l a i m a n t was n o t 
w o r k i n g . 

C l a i m a n t i s a h i g h s c h o o l g r a d u a t e w i t h some c o m m u n i t y 
c o l l e g e c o u r s e w o r k . She has r e c e i v e d no s p e c i f i c v o c a t i o n a l 
t r a i n i n g . The j o b s h e l d by c l a i m a n t i n t h e p a s t t e n y e a r s have been 
as a s a l e s p r o m o t i o n r e p r e s e n t a t i v e , m e r c h a n d i s i n g s u r v e y w o r k e r , 
c a ke d e c o r a t o r , d e l i c a t e s s e n a s s i s t a n t manager, a d m i n i s t r a t i v e 
a s s i s t a n t and p h o t o f i n i s h e r . The h i g h e s t s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n v a l u e i n t h e s e j o b s was s i x ( c a k e d e c o r a t o r , d e l i c a t e s s e n 
a s s i s t a n t manager and a d m i n i s t r a t i v e a s s i s t a n t ) . B e f o r e h e r i n j u r y , 
c l a i m a n t p e r f o r m e d medium l e v e l w o r k . S i n c e h e r s u r g e r y , she i s a b l e 
t o p e r f o r m o n l y l i g h t l e v e l w o r k . 

A t t h e t i m e o f t h e h e a r i n g c l a i m a n t was r e l e a s e d t o , and 
was p e r f o r m i n g , m o d i f i e d work as a p a s t a p r o c e s s o r , w h i c h i s l i g h t 
w o r k . She c o n t i n u e s t o e x p e r i e n c e some o c c a s i o n a l t i g h t n e s s i n her 
l u m b a r s p i n e w h i c h t r a n s l a t e s t o p a i n and t i g h t n e s s i n t h e t h o r a c i c 
s p i n e and s t i f f n e s s w i t h p a i n i n t h e c e r v i c a l s p i n e . She e x p e r i e n c e s 
r e d u c e d a b i l i t y i n f o r w a r d f l e x i o n and r i g h t and l e f t r o t a t i o n o f t h e 
c e r v i c a l s p i n e . 

CONCLUSION AND OPINION 

A p p l i c a b l e Law 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r J a n u a r y 1 , 1988 
and h e r c l a i m was r a t e d by t h e E v a l u a t i o n S e c t i o n , W o r k e r s ' 
C o m p e n s a t i o n D i v i s i o n , D e p a r t m e n t o f I n s u r a n c e and F i n a n c e 
( " E v a l u a t i o n " ) a f t e r J u l y 1 , 1988. We c o n c l u d e t h a t c l a i m a n t ' s 
d i s a b i l i t y must be r a t e d i n a c c o r d a n c e w i t h t h e s t a n d a r d s f o r r a t i n g 
o f p e r m a n e n t d i s a b i l i t y a d o p t e d by t h e D i r e c t o r o f D e p a r t m e n t o f 
I n s u r a n c e and F i n a n c e p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . ORS 6 5 6 . 2 8 3 ( 7 ) ; 
6 5 6 . 2 9 5 ( 5 ) . See OAR 438-10-005 (Temp.) (WCB Admin. O r d e r 2 - 1 9 8 8 ) . 
These s t a n d a r d s a r e f o u n d a t OAR C h a p t e r 436, D i v i s i o n 35, and were 
e f f e c t i v e as o f J u l y 1 , 1988. (WCD Admin. Order 3 - 1 9 8 8 ) . 
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C l a i m a n t has a d vanced two r e a s o n s why we s h o u l d r a t e h e r 
d i s a b i l i t y u n d e r t h e l a w i n e f f e c t p r i o r t o J a n u a r y 1 , 1988. F i r s t , 
c l a i m a n t a r g u e s t h a t her d i s a b i l i t y , a t l e a s t o f t h e l u m b a r and 
c e r v i c a l s p i n e , s h o u l d be r a t e d under t h e o l d law because she was 
n e v e r a f f o r d e d t h e o p p o r t u n i t y t o l i t i g a t e e x t e n t o f p e r m a n e n t 
d i s a b i l i t y u n d e r t h e June 30, 1987 D e t e r m i n a t i o n O r d e r . We 
d i s a g r e e . The r e q u e s t f o r h e a r i n g on t h e 1987 D e t e r m i n a t i o n O r d e r 
was d i s m i s s e d . C l a i m a n t was a f f o r d e d t h e r i g h t t o r a i s e i s s u e s o f 
d i s a b i l i t y o f a l l body p a r t s upon r e c l o s u r e o f t h e c l a i m a f t e r t h e 
t h o r a c i c s u r g e r y . T h i s she has done. The f a c t t h a t t h e l a w u n d e r 
w h i c h c l a i m a n t ' s d i s a b i l i t y i s t o be r a t e d has changed was a r i s k 
b o t h p a r t i e s f a c e d i n d i s m i s s i n g t h e p r e v i o u s r e q u e s t f o r h e a r i n g . 

The s e c o n d r e a s o n i s t h a t c l a i m a n t a l l e g e s t h a t r a t i n g h e r 
d i s a b i l i t y u n d e r t h e D i r e c t o r ' s s t a n d a r d s i s a d e n i a l o f h e r r i g h t s 
t o due p r o c e s s and e q u a l p r o t e c t i o n o f l a w . She does n o t s p e c i f y 
w h e t h e r she a l l e g e s a d e n i a l o f f e d e r a l o r Oregon c o n s t i t u t i o n a l 
r i g h t s . The b a s i s o f c l a i m a n t ' s a r g u m e n t i s t h a t , b e cause t h e 
D i r e c t o r i s a u t h o r i z e d t o i n c r e a s e t h e money v a l u e o f a d e g r e e o f 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r more s e r i o u s l y i n j u r e d w o r k e r s 
i n j u r e d a f t e r J u l y 1 , 1988 i  f c o s t s a v i n g s r e s u l t f r o m i m p l e m e n t a t i o n 
o f t h e d i s a b i l i t y r a t i n g s t a n d a r d s , ORS 656.215, b e n e f i t s w i l l be 
w i t h h e l d f r o m c l a i m a n t and s i m i l a r l y s i t u a t e d w o r k e r s i n j u r e d b e f o r e 
J u l y 1 , 1988 and r e d i s t r i b u t e d t o w o r k e r s i n j u r e d a f t e r J u l y 1 , 1988. 

We r e j e c t c l a i m a n t ' s a r g u m e n t , f o r t h r e e r e a s o n s . F i r s t , 
t h e v a l u e o f a d e g r e e o f u n s c h e d u l e d d i s a b i l i t y has n o t been 
i n c r e a s e d ; c l a i m a n t has shown no wrong d e s e r v i n g o f a remedy and we 
b e l i e v e t h e r e i s no j u s t i c i a b l e c o n t r o v e r s y . Second, t h e e n t i r e 
w o r k e r s ' c o m p e n s a t i o n s y s t e m i s a c r e a t u r e o f t h e l e g i s l a t u r e , and 
t h e l e g i s l a t u r e a l o n e i s t h e a r b i t e r o f what p r o c e s s i s "due." 
F i n a l l y , c l a i m a n t has n o t a d vanced any a r g u m e n t t h a t she i s a member 
o f a " s u s p e c t " c l a s s and we f i n d no r a t i o n a l b a s i s upon w h i c h t o 
b e l i e v e she i s a member o f a " s u s p e c t " c l a s s . A l l t h a t we need f i n d 
t o s u s t a i n t h e l a w i s t h a t t h e r e i s a r a t i o n a l r e l a t i o n s h i p b e t w e e n 
t h e l e g i s l a t i o n and c l a i m a n t and o t h e r members o f h e r c l a s s , i . e . 
w o r k e r s i n j u r e d b e f o r e J u l y 1 , 1988. We c o n c l u d e ,
any s h o w i n g t o t h e c o n t r a r y , t h a t t h e r e l a t i o n s h i p
l e g i s l a t i o n and c l a i m a n t ' s c l a s s i s r a t i o n a l . 

 i n t h e a bsence o f 
 b e t w e e n t h e 

B a s i s o f t h e R e f e r e e ' s D e c i s i o n 
and Scope o f Review 

The R e f e r e e c o n c l u d e d i n w h o l e : 

" T h e r e [ h a s ] been no p e r s u a s i v e e v i d e n c e 
p r e s e n t e d i n t h i s m a t t e r w h i c h w o u l d i n d i c a t e 
t h a t t h e r e were a r e a s o f c l a i m a n t ' s anatomy 
a f f e c t e d by t h i s i n j u r y w h i c h were n o t r a t e d , 
t h a t t h e s t a n d a r d s were m i s a p p l i e d o r t h a t t h e r e 
were f a c t o r s o u t s i d e t h e s t a n d a r d s w h i c h c o u l d 
have been b u t were n o t t a k e n i n t o c o n s i d e r a t i o n . 

"The D e t e r m i n a t i o n O r d e r w i l l be a f f i r m e d . " 

I t i s n o t c l e a r t o us w h e t h e r t h e R e f e r e e p e r c e i v e d h i s 
r o l e as one o f r e v i e w i n g t h e d e c i s i o n o f E v a l u a t i o n f o r s u f f i c i e n c y 
and c o r r e c t n e s s o r w h e t h e r he i n d e p e n d e n t l y u n d e r t o o k t o f i n d f a c t s 
and r a t e c l a i m a n t ' s d i s a b i l i t y u nder OAR 436-35. We c o n c l u d e t h a t 
t h e r o l e o f t h e R e f e r e e i n an e x t e n t o f u n s c h e d u l e d d i s a b i l i t y c a s e 
u n d e r t h e c u r r e n t l a w i s t o f i n d f a c t s based upon t h e e n t i r e h e a r i n g 
r e c o r d and t o r a t e c l a i m a n t ' s d i s a b i l i t y on t h e b a s i s o f t h e f a c t s 
f o u n d . We c o n c l u d e t h a t o u r r o l e i s t h e same: To r e v i e w t h e r e c o r d 
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de n o vo, f i n d f a c t s and r a t e c l a i m a n t ' s d i s a b i l i t y on t h e b a s i s o f 
t h e f a c t s f o u n d . The r e c o r d o f t h i s case and t h e p o s i t i o n s t a k e n by 
t h e p a r t i e s a t t h e h e a r i n g and on r e v i e w do n o t s u g g e s t t h a t 
c l a i m a n t ' s d i s a b i l i t y s h o u l d be r a t e d u s i n g any method o t h e r t h a n a 
s t r i c t a p p l i c a t i o n o f t h e s t a n d a r d s . 

I n d i s p e n s a b l e F a c t s i n R a t i n g E x t e n t 
o f D i s a b i l i t y Under OAR 436-35 

ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) p r o v i d e s t h a t t h e D i r e c t o r s h a l l 
c r e a t e s t a n d a r d s f o r e v a l u a t i o n o f u n s c h e d u l e d d i s a b i l i t y . W i t h 
r e s p e c t t o t h a t s t a n d a r d ,  i t f u r t h e r s t a t e s t h a t : 

"The c r i t e r i a f o r e v a l u a t i o n o f d i s a b i l i t i e s 
u n d e r ORS 6 5 6 . 2 1 4 ( 5 ) s h a l l be p e r m a n e n t 
i m p a i r m e n t due t o t h e i n d u s t r i a l i n j u r y as 
m o d i f i e d by t h e f a c t o r s o f age, e d u c a t i o n 
and a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . 
The t e r m ' e d u c a t i o n ' s h a l l i n c l u d e t h e 
d e v e l o p m e n t o f an o b j e c t i v e s t a n d a r d f o r 
e v a l u a t i n g a w o r k e r ' s s k i l l s , t r a i n i n g and 
f o r m a l e d u c a t i o n . " 

OAR 4 3 6 - 3 5 - 2 7 0 ( 2 ) p r o v i d e s : "The c r i t e r i a f o r r a t i n g o f 
[ u n s c h e d u l e d p e r m a n e n t p a r t i a l ] d i s a b i l i t y s h a l l be i m p a i r m e n t as 
m o d i f i e d by age, e d u c a t i o n ( i n c l u d i n g f o r m a l e d u c a t i o n , t r a i n i n g and 
s k i l l s ) , and a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . " 

We c o n c l u d e t h a t t o a p p l y OAR 436-35 t o u n s c h e d u l e d 
d i s a b i l i t y , a t a minimum, t h e f i n d e r o f f a c t must f i n d : ( 1 ) t h e 
l e v e l o f t h e c l a i m a n t ' s i m p a i r m e n t due t o t h e i n d u s t r i a l i n j u r y ; ( 2 ) 
t h e c l a i m a n t ' s work s t a t u s — s p e c i f i c a l l y , w h e t h e r t h e c l a i m a n t i s 
w o r k i n g a t h i s o r h e r r e g u l a r w o r k , has r e f u s e d an o f f e r o f 
employment a t h i s o r h e r r e g u l a r w o r k , i s w o r k i n g a t m o d i f i e d work o. 
i s n o t w o r k i n g a t a l l  ; ( 3 ) t h e c l a i m a n t ' s age; ( 4 ) t h e c l a i m a n t ' s 
e d u c a t i o n , i n c l u d i n g y e a r s o f f o r m a l e d u c a t i o n , t h e h i g h e s t 
o c c u p a t i o n a l s k i l  l l e v e l a t t a i n e d i n t h e p r e v i o u s t e n y e a r s and 
t r a i n i n g , i f any, s u p p o r t e d by documented competence i n a s p e c i f i c 
v o c a t i o n a l p u r s u i t ; and ( 5 ) a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b , 
based upon t h e c l a i m a n t ' s p h y s i c a l c a p a c i t y b e f o r e t h e i n j u r y 
compared' t o h i s o r her p h y s i c a l c a p a c i t y a f t e r t h e i n j u r y . Each o f 
t h e s e f a c t s must be p r o v e n by a p r e p o n d e r a n c e o f t h e e v i d e n c e 
p r e s e n t e d a t t h e h e a r i n g . 

R a t i n g t h i s C l a i m a n t ' s D i s a b i l i t y 

1 . I m p a i r m e n t . We c o n c l u d e f r o m t h e r e c o r d , as we have f o u n d above, 
t h a t c l a i m a n t has had a l a m i n e c t o m y and s i n g l e d i s c e c t o m y o f T6-7, 
t o t a l r e m o v a l o f t h e s p i n o u s p r o c e s s and l a m i n a o f T6 and T7, 
f a c e t e c t o m y o f t h e r i g h t T6-7 and t h a t c l a i m a n t has an u n o p e r a t e d 
d i s c h e r n i a t i o n a t T8-9, w h i c h i s s y m p t o m a t i c , and r e d u c t i o n o f 
c e r v i c a l r a n g e s o f f l e x i o n and r o t a t i o n . We c o n c l u d e t h a t t h e t o t a l 
r e m o v a l o f t h e s p i n o u s p r o c e s s and l a m i n a o f T6 and T7 a r e each 
e n t i t l e d t o a s e p a r a t e v a l u e i n i m p a i r m e n t r a t i n g u n d e r OAR 
4 3 6 - 3 5 - 3 5 0 ( 2 ) . A p p l y i n g t h e d i s a b i l i t y r a t i n g s t a n d a r d s , we f i n d the 
f o l l o w i n g n u m e r i c a l v a l u e s f o r t h e i n t e r v e r t e b r a l d i s c f i n d i n g s (OAR 
4 3 6 - 3 5 - 3 5 0 ( 2 ) ) : , 

T6-7 l a m i n e c t o m y and s i n g l e d i s c e c t o m y +5 

Removal o f s p i n o u s p r o c e s s and l a m i n a T6 +5 
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Removal o f s p i n o u s p r o c e s s and l a m i n a T7 + 5 

U n o p e r a t e d T8-9 d i s c h e r n i a t i o n , s y m p t o m a t i c +4 

F a c e t e c t o m y , r i g h t T6-7 +3. 

These v a l u e s a r e combined
4 3 6 - 3 5 - 3 6 0 ( 1 1 ) , f o r a v a l u e o f +19. 

 ( n o t a d d e d ) , see OAR 

A p p l y i n g t h e d i s a b i l i t y r a t i n g s t a n d a r d s , we f i n d t h e f o l l o w i n g 
n u m e r i c a l v a l u e s f o r t h e c e r v i c a l s p i n e r a n g e o f m o t i o n f i n d i n g s
4 3 6 - 3 5 - 3 5 0 ( 2 ) , ( 5 ) ) : 

 (OAR 

A p p r o x i m a t e l y 50 p e r c e n t l o s s o f c e r v i c a l f l e x i o n +1 

A p p r o x i m a t e l y 30 p e r c e n t l o s s o f c e r v i c a l r o t a t i o n +1 

o f +2. 
These v a l u e s a r e added, see OAR 4 3 6 - 3 5 - 3 6 0 ( 1 0 ) , f o r a t o t a l 

The t o t a l v a l u e f o r t h e i n t e r v e r t e b r a l d i s c f i n d i n g s and 
t h e t o t a l v a l u e f o r t h e c e r v i c a l r a n g e o f m o t i o n s f i n d i n g s a r e 
c o m b i n e d ( n o t a d d e d , however i n t h i s case t h e same v a l u e i s r e a c h e d 
w h e t h e r t h e v a l u e s a r e added o r c o m b i n e d ) , f o r a t o t a l i m p a i r m e n t 
v a l u e o f + 2 1 . 

2. Age. No v a l u e i s a s s i g n e d f o r w o r k e r s who have r e t u r n e d t o t h e i r 
r e g u l a r w o r k , r e f u s e d t h e i r r e g u l a r work a f t e r r e l e a s e t o r e g u l a r 
work by t h e a t t e n d i n g p h y s i c i a n o r who a r e 39 y e a r s o l d o r y o u n g e r no 
m a t t e r what t h e i r work s t a t u s . OAR 436-35-290. I  t i s n o t d i s p u t e d 
t h a t c l a i m a n t i s age 29. C l a i m a n t ' s age v a l u e i s t h e r e f o r e z e r o . 

3. E d u c a t i o n . 

a. F o r m a l e d u c a t i o n . No v a l u e i s a s s i g n e d f o r w o r k e r s who 
have r e t u r n e d t o t h e i r r e g u l a r w o r k , r e f u s e d t h e i r r e g u l a r work a f t e r 
r e l e a s e t o r e g u l a r work by t h e a t t e n d i n g p h y s i c i a n o r who have a h i g h 
s c h o o l e d u c a t i o n o r g e n e r a l e d u c a t i o n a l d e v e l o p m e n t c e r t i f i c a t e o r 
more e d u c a t i o n , no m a t t e r what t h e i r work s t a t u s . OAR 4 3 6 - 3 5 - 3 0 0 ( 2 ) , 
( 3 ) . I  t i s n o t d i s p u t e d t h a t c l a i m a n t i s a h i g h s c h o o l g r a d u a t e . 
C l a i m a n t ' s f o r m a l e d u c a t i o n v a l u e i s t h e r e f o r e z e r o . 

b. S k i l l s . No v a l u e i s a s s i g n e d f o r w o r k e r s who have 
r e t u r n e d t o t h e i r r e g u l a r work o r r e f u s e d t h e i r r e g u l a r work a f t e r 
r e l e a s e t o r e g u l a r work by t h e a t t e n d i n g p h y s i c i a n . OAR 
4 3 6 - 3 5 - 3 0 0 ( 2 ) . C l a i m a n t has n o t been r e l e a s e d t o h e r r e g u l a r work 
n o r has she r e t u r n e d t o h e r r e g u l a r w o r k . OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) p r o v i d e s 
t h e v a l u e s a s s i g n e d t o t h e v a r i o u s s p e c i f i c v o c a t i o n a l p r e p a r a t i o n 
(SVP) l e v e l s , o b t a i n e d w i t h r e f e r e n c e t o t h e D i c t i o n a r y o f 
O c c u p a t i o n a l T i t l e s and a p p l i c a b l e s u p p l e m e n t s . C l a i m a n t ' s h i g h e s t 
SVP i n t h e p a s t t e n y e a r s i s 6, w h i c h i s a s s i g n e d a v a l u e o f +2. 

c. T r a i n i n g . No v a l u e i s a s s i g n e d f o r w o r k e r s who have 
r e t u r n e d t o t h e i r r e g u l a r work o r r e f u s e d t h e i r r e g u l a r work a f t e r 
r e l e a s e t o r e g u l a r work by t h e a t t e n d i n g p h y s i c i a n . OAR 
4 3 6 - 3 5 - 3 0 0 ( 2 ) . C l a i m a n t has n o t been r e l e a s e d t o h e r r e g u l a r work 
n o r has she r e t u r n e d t o h e r r e g u l a r w o r k . OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) p r o v i d e s 
t h a t i  f t h e r e i s no d o c u m e n t a t i o n o f t r a i n i n g i n a s p e c i f i c 
v o c a t i o n a l p u r s u i t , a v a l u e o f +1 i s a s s i g n e d . T h e r e i s no e v i d e n c e 
o f any such d o c u m e n t a t i o n i n t h i s c a s e . C l a i m a n t ' s t r a i n i n g v a l u e i s 
t h e r e f o r e + 1 . 
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A l l o f t h e e d u c a t i o n f a c t o r s a r e added f o r a t o t a l e d u c a t i o n v a l u e o f 
+ 3. 

4. A d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . No v a l u e i s a s s i g n e d f o r 
w o r k e r s who have r e t u r n e d t o t h e i r r e g u l a r work o r r e f u s e d t h e i r 
r e g u l a r work a f t e r r e l e a s e t o r e g u l a r work by t h e a t t e n d i n g 
p h y s i c i a n . OAR 4 3 6 - 3 5 - 3 1 0 ( 1 ) . V a l u e s a r e d e t e r m i n e d by c o m p a r i n g 
t h e c l a i m a n t ' s p h y s i c a l c a p a c i t y b e f o r e and a f t e r t h e i n j u r y . The 
v a l u e s a r e d i f f e r e n t d e p e n d i n g upon w h e t h e r c l a i m a n t i s n o t w o r k i n g 
a t a l l , o r i s w o r k i n g a t m o d i f i e d w o r k , a t t h e t i m e o f t h e d i s a b i l i t y 
r a t i n g . A t t h e t i m e o f c l a i m a n t ' s r a t i n g by E v a l u a t i o n , c l a i m a n t was 
n o t w o r k i n g and h e r p h y s i c a l c a p a c i t y had been r e d u c e d f r o m medium t o 
l i g h t . E v a l u a t i o n a s s i g n e d a v a l u e o f +4 under OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) . 
A t t h e t i m e o f t h e h e a r i n g , c l a i m a n t was w o r k i n g a t m o d i f i e d work. 
We r a t e c l a i m a n t ' s d i s a b i l i t y as o f t h e h e a r i n g . Because she was 
w o r k i n g , we a s s i g n t h e v a l u e under OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) , w h i c h i s +2. 

5. A s s e m b l i n g t h e F a c t o r s . The v a l u e f o r age i s added t o t h e t o t a l 
v a l u e f o r e d u c a t i o n . ( Z e r o + 3 = 3 . ) The sum o f t h e v a l u e s f o r age 
and e d u c a t i o n a r e m u l t i p l i e d by t h e v a l u e f o r a d a p t a b i l i t y . ( 3 x 2 = 
6. ) The p r o d u c t o f t h e v a l u e s f o r a g e / e d u c a t i o n and a d a p t a b i l i t y a r e 
added t o t h e t o t a l i m p a i r m e n t v a l u e t o r e a c h e x t e n t o f d i s a b i l i t y . 
(6 + 21 = 27. ) 

We c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o c o m p e n s a t i o n o f 
86.4 d e g r e e s f o r 27 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y 
f o r t h e c e r v i c a l and t h o r a c i c s p i n e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 22, 1988 i s r e v e r s e d . 
The D e t e r m i n a t i o n O r d e r d a t e d J u l y 20, 1988 i s m o d i f i e d . C l a i m a n t i s 
awarded c o m p e n s a t i o n o f 86.4 d e g r e e s f o r 27 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y f o r t h e c e r v i c a l and t h o r a c i c s p i n e . A 
c l i e n t - p a i d f e e , n o t t o exceed $984.50, i s a p p r o v e d . 

LEONARD L. OSBORNE, Claimant Own Motion 88-0487M 
Wade P. B e t t i s , Claimant's Attorney December 22, 1988 
Davis & Bostwick, Defense Attorneys Order Denying Attorney Fee 

The B o a r d i s s u e d an Own M o t i o n O r d e r on September 22, 1988 
whereby t h e i n s u r e r ' s r e q u e s t f o r own m o t i o n r e l i e f was d e n i e d . The 
i n s u r e r had s p e c i f i c a l l y r e q u e s t e d t h a t t h e B o a r d e x e r c i s e i t s own 
m o t i o n a u t h o r i t y t o r e c o n s i d e r a R e f e r e e ' s o r d e r . The Bo a r d d e c l i n e d 
t o use t h e own m o t i o n s t a t u t e f o r t h i s p u r p o s e . 

C l a i m a n t ' s a t t o r n e y has now r e q u e s t e d t h a t t h e Bo a r d g r a n t 
h i m a f e e e q u a l t o $275.80 as an " e x t r a o r d i n a r y a p p r o v e d f e e (a f e e 
p a i d o u t o f c o m p e n s a t i o n ) . As t h e r e i s no c o m p e n s a t i o n due c l a i m a n t 
f r o m t h e B o a r d ' s September 22 o r d e r w h i c h was n o t a l r e a d y due him 
f r o m t h e R e f e r e e ' s March 1988 o r d e r , we c o n c l u d e t h e r e  i s no 
p r o v i s i o n f o r a f e e i n t h i s m a t t e r . See OAR 438-15-080 and 
438-15-020. The r e q u e s t f o r an a t t o r n e y f e e f o r t h e a t t o r n e y ' s 
s e r v i c e s on c l a i m a n t ' s b e h a l f i s h e r e b y d e n i e d . 

I T I S SO ORDERED. 
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DANIEL F. PRICE, Claimant WCB 87-10520 & 86-16390 
Royce, et a l . , Claimant's Attorneys December 22, 1988 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
F i n k ' s o r d e r t h a t : ( 1 ) awarded t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
f o r t h e p e r i o d o f A u g u s t 27, 1986 t o March 26, 1987; ( 2 ) s e t a s i d e 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r c e r t a i n d i a g n o s t i c 
m e d i c a l s e r v i c e s ; and ( 3 ) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f 
c h i r o p r a c t i c t r e a t m e n t . C l a i m a n t a s k s f o r p e n a l t i e s and a t t o r n e y 
f e e s f o r t h e i n s u r e r ' s a l l e g e d u n r e a s o n a b l e t e r m i n a t i o n o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . He a l s o r e q u e s t s an a t t o r n e y f e e 
stemming f r o m t h e r e s c i s s i o n o f a p o r t i o n o f t h e i n s u r e r ' s 
J u l y 16, 1987 d e n i a l . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

ISSUES 

1 . E n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e 
p e r i o d o f A u g u s t 27, 1986 t o March 26, 1987. 

2. The c o m p e n s a b i l i t y o f d i a g n o s t i c s e r v i c e s . 

3. The c o m p e n s a b i l i t y o f c h i r o p r a c t i c s e r v i c e s . 

4. P e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d 
u n r e a s o n a b l e t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

5. A t t o r n e y f e e s i n c o n n e c t i o n w i t h t h e i n s u r e r ' s 
J u l y 16, 1987 d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l e f t s h o u l d e r and 
t r a p e z i u s m u s c l e i n J u l y 1986 w h i l e t i g h t e n i n g down a t r u c k l o a d . 
He v i s i t e d Dr. S m i t h , who r e l e a s e d h i m t o r e t u r n t o work w i t h no 
use o f t h e l e f t u p p e r e x t r e m i t y . A l t h o u g h c l a i m a n t d i d n o t i n f o r m 
t h e e m p l o y e r o f h i s r e l e a s e , an e m p l o y e r r e p r e s e n t a t i v e became 
aware o f  i t on o r a b o u t A u g u s t 14, 1986 t h r o u g h a c o n v e r s a t i o n 
w i t h Dr. S m i t h . The e m p l o y e r t h e n o f f e r e d c l a i m a n t a l i g h t - d u t y 
j o b w i t h i n t h e r e s t r i c t i o n s o u t l i n e d by c l a i m a n t ' s p h y s i c i a n . The 
j o b c o n s i s t e d o f g e n e r a l c l e a n - u p and o t h e r l i g h t t a s k s . C l a i m a n t 
was t o be p a i d t h e s a l a r y he was e a r n i n g a t t h e t i m e o f h i s 
i n j u r y . He was g i v e n a copy o f company r u l e s and r e g u l a t i o n s 
r e g a r d i n g l i g h t - d u t y a s s i g n m e n t s . 

On o r a b o u t A u g u s t 20, 1986, c l a i m a n t was a s s i g n e d t h e 
l i g h t - d u t y t a s k o f h o s i n g o f f t h e e m p l o y e r ' s l o a d i n g d o c k , u s i n g 
an i n c h - a n d - t h r e e - q u a r t e r d i a m e t e r hose. The j o b c o u l d be 
p e r f o r m e d w i t h one hand. C l a i m a n t p e r f o r m e d t h e j o b w i t h o u t 
c o m p l a i n t . He was t h e n a s s i g n e d t o p o l i c e t h e e m p l o y e r ' s p a r k i n g 
l o t and i n s t r u c t e d t o n o t use h i s l e f t arm o r hand. C l a i m a n t 
p e r f o r m e d t h e j o b u n t i l t h e end o f t h e f i r s t w o r k d a y , a l t h o u g h he 
c o m p l a i n e d o f . l e f t arm and s h o u l d e r p a i n . 

C l a i m a n t d i d n o t r e p o r t f o r work t h e f o l l o w i n g day. He 
c a l l e d t h e e m p l o y e r and a d v i s e d t h a t t h e work he had been a s s i g n e d 
was t o o s t r e n u o u s . He was a d v i s e d t h a t he was t o be p l a c e d i n t h e 
o f f i c e , m a nning t e l e p h o n e s , b u t c l a i m a n t s t a t e d t h a t he w a n t e d t o 
r e m a i n home and r e l a x . He f u r t h e r i n d i c a t e d t h a t he w o u l d c o n t a c t 

-2092-



h i s d o c t o r and have t h e p h y s i c i a n c o n t a c t t h e e m p l o y e r . The 
e m p l o y e r n e v e r r e c e i v e d word f r o m a p h y s i c i a n . The e m p l o y e r hand 
d e l i v e r e d a l e t t e r t o c l a i m a n t on A u g u s t 2 1 , 1986, a d v i s i n g him t o 
r e p o r t f o r work t h e f o l l o w i n g w o r k d a y o r r i s k t e r m i n a t i o n . 
C l a i m a n t d i d n o t r e p o r t f o r w o r k . 

C l a i m a n t was t e r m i n a t e d f r o m h i s employment on 
A u g u s t 28, 1986 f o r f a i l i n g t o r e p o r t f o r w o r k , i n s u b o r d i n a t i o n 
and m i s r e p r e s e n t i n g h i s work r e l e a s e . C l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y payments were t e r m i n a t e d as o f A u g u s t 27, 1986. 

C l a i m a n t began r e c e i v i n g c h i r o p r a c t i c a d j u s t m e n t s f r o m 
Dr. S t r o m i n O c t o b e r 1986. The a d j u s t m e n t s h e l p e d t o r e l i e v e 
c l a i m a n t ' s m i n o r neck p a i n , b u t d i d n o t a l l e v i a t e h i s more 
p r o b l e m a t i c l e f t - s i d e c o m p l a i n t s . On J u l y 16, 1987, t h e e m p l o y e r 
d e n i e d t h a t c l a i m a n t ' s c o n t i n u i n g c o n d i t i o n was r e l a t e d t o h i s 
co m p e n s a b l e i n j u r y . I  t a l s o d e n i e d r e s p o n s i b i l i t y f o r f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t . On September 14, 1987, t h e i n s u r e r 
r e s c i n d e d i t s p r e v i o u s d e n i a l t o t h e e x t e n t t h a t  i t d e n i e d t h a t 
c l a i m a n t ' s symptoms were r e l a t e d t o h i s i n j u r y . The e m p l o y e r 
c o n t i n u e d t o deny f u r t h e r c h i r o p r a c t i c t r e a t m e n t , however. 

I n m i d - 1 9 8 7 , c l a i m a n t u n d e r w e n t a b a t t e r y o f t e s t s t o 
d e t e r m i n e t h e e t i o l o g y o f v a r i o u s upper g a s t r i c c o m p l a i n t s . A 
g a l l b l a d d e r s c r e e n i n g and o t h e r t e s t s were p e r f o r m e d , d u r i n g 
w h i c h a s l i d i n g h i a t a l h e r n i a was d i s c o v e r e d . The h e r n i a i s 
u n r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y . C l a i m a n t a l s o s u f f e r s 
f r o m m i n i m a l t o m i l d o b s t r u c t i v e p u l m o n a r y d i s e a s e , w h i c h i s a l s o 
u n r e l a t e d t o i n d u s t r i a l e x p o s u r e . 

C l a i m a n t was n o t a c r e d i b l e w i t n e s s . 

C l a i m a n t v i o l a t e d e s t a b l i s h e d company p o l i c i e s when he 
r e f u s e d t o r e p o r t f o r l i g h t - d u t y employment on A u g u s t 2 1 , 1986. 
He i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o r t h e 
p e r i o d o f A u g u s t 28, 1986 t h r o u g h March 26, 1987. 

C l a i m a n t ' s o n g o i n g c h i r o p r a c t i c t r e a t m e n t i s n e i t h e r t h e 
r e a s o n a b l e n o r n e c e s s a r y r e s u l t o f h i s c o m p e n s a b l e i n j u r y . 

C l a i m a n t ' s d i a g n o s t i c t r e a t m e n t s a r e r e a s o n a b l e and 
n e c e s s a r y . 

CONCLUSIONS OF LAW 

1 . E n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 

C l a i m a n t a s s e r t s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n f o r t h e p e r i o d o f A u g u s t 27, 1986 t h r o u g h March 26, 
1987. I t i s h i s b u r d e n t o p r o v e e n t i t l e m e n t t o t h e c o m p e n s a t i o n 
he s e e k s . The e m p l o y e r a r g u e s t h a t  i t was j u s t i f i e d i n 
t e r m i n a t i n g c l a i m a n t ' s c o m p e n s a t i o n when he v i o l a t e d v a r i o u s 
company p o l i c i e s by r e f u s i n g t o r e p o r t f o r w o r k . 

OAR 4 3 6 - 6 0 - 0 3 0 ( 3 ) p r o v i d e s t h a t an i n s u r e r s h a l l cease 
p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n and commence p a y i n g 
s u c h t e m p o r a r y p a r t i a l d i s a b i l i t y c o m p e n s a t i o n as i s due f r o m t h e 
d a t e t h e i n j u r e d w o r k e r a c c e p t s and commences any wage e a r n i n g 
employment p r i o r t o c l a i m d e t e r m i n a t i o n . Temporary p a r t i a l 
d i s a b i l i t y c o m p e n s a t i o n i s t o be c o n t i n u o u s t h e r e a f t e r u n t i l t h e 
d u r a t i o n o f t h e o f f e r e d j o b has e x p i r e d o r t h a t t h e o f f e r o f such 
employment i s w i t h d r a w n . An e m p l o y e r d i s c h a r g i n g t h e w o r k e r 
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because o f a v i o l a t i o n o f n o r m a l employment s t a n d a r d s s h a l l n o t be 
c o n s i d e r e d a w i t h d r a w a l o f o f f e r e d e m ployment. 

I n D o n a l d W. C o u r t i e r , 39 Van N a t t a 705 ( 1 9 8 7 ) , t h e 
c l a i m a n t s u s t a i n e d a c ompensable i n j u r y and t h e r e a f t e r was 
r e l e a s e d t o r e t u r n t o m o d i f i e d employment. He d i d so and was p a i d 
h i s r e g u l a r wage f o r m o d i f i e d w o r k . He was u l t i m a t e l y t e r m i n a t e d 
f o r v i o l a t i n g a company employment s t a n d a r d . He s o u g h t a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n a f t e r h i s t e r m i n a t i o n . The 
R e f e r e e d e n i e d c l a i m a n t ' s r e q u e s t and t h e B o a r d a f f i r m e d , h o l d i n g 
t h a t where t h e c l a i m a n t had r e t u r n e d t o m o d i f i e d w o r k , h i s 
e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y c e a s e d and t h e i n s u r e r 
was o b l i g a t e d t o pay t e m p o r a r y p a r t i a l d i s a b i l i t y o n l y . Because 
c l a i m a n t had r e t u r n e d t o work a t h i s r e g u l a r wage, t h e r a t e o f 
t e m p o r a r y p a r t i a l d i s a b i l i t y was z e r o . F o l l o w i n g c l a i m a n t ' s 
j u s t i f i a b l e t e r m i n a t i o n , he was e n t i t l e d t o t e m p o r a r y p a r t i a l 
d i s a b i l i t y o n l y . The i n s u r e r p a i d none because none was due. i d . 
a t 708. See a l s o Safeway S t o r e s v. O w s ley, 91 Or App 478 ( 1 9 8 8 ) . 

The p r e s e n t case i s s i m i l a r t o C o u r t i e r . C l a i m a n t 
r e t u r n e d t o m o d i f i e d l i g h t work a t h i s r e g u l a r wage. He c e a s e d t o 
be e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y as o f t h e d a t e he 
r e t u r n e d t o w o r k . He became e n t i t l e d t o t e m p o r a r y p a r t i a l 
d i s a b i l i t y c o m p e n s a t i o n , b u t t h e r a t e was z e r o because o f h i s 
r e c e i p t o f r e g u l a r wages. We f i n d t h a t he was i n s u b o r d i n a t e t o 
h i s s u p e r v i s o r , Ms. H i l l , upon r e t u r n i n g t o w o r k , and t h a t he 
m i s r e p r e s e n t e d h i s work r e l e a s e . These were v i o l a t i o n s o f n o r m a l 
employment s t a n d a r d s , see C o u r t i e r , s u p r a . T h e r e f o r e , s u b s e q u e n t 
t o h i s t e r m i n a t i o n , c l a i m a n t was e n t i t l e d t o t e m p o r a r y p a r t i a l 
d i s a b i l i t y c o m p e n s a t i o n o n l y . T h e r e was none due, and t h e i n s u r e r 
was j u s t i f i e d i n n o t p a y i n g f u r t h e r d i s a b i l i t y c o m p e n s a t i o n . 
C l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l c o m p e n s a t i o n . 

2. P e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s 
a l l e g e d u n r e a s o n a b l e t e r m i n a t i o n o f t e m p o r a r y o f 

. t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 

Our f i n d i n g w i t h r e g a r d t o t h e p r o p r i e t y o f t h e 
i n s u r e r ' s t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n moots 
t h e i s s u e o f p e n a l t i e s and a t t o r n e y f e e s . 

3. C o m p e n s a b i l i t y o f d i a g n o s t i c s e r v i c e s 

C l a i m a n t a s s e r t s t h a t t h e d i a g n o s t i c p r o c e d u r e s 
p e r f o r m e d on him i n mid-1987 a r e c o m p e n s a b l e . I  t i s h i s b u r d e n t o 
so p r o v e . 

D i a g n o s t i c s e r v i c e s a r e c o m p e n s a b l e t o t h e e x t e n t t h a t 
t h e y a r e r e a s o n a b l e and n e c e s s a r y t o d e t e r m i n e w h e t h e r t h e r e i s a 
c a u s a l r e l a t i o n s h i p b e t w e e n a w o r k e r ' s i n j u r y and h i s c o n d i t i o n . 
C l i f f o r d H o w e r t o n , 38 Van N a t t a 1425 ( 1 9 8 6 ) ; Tonya R e i d h e a d , 37 
Van N a t t a 1078 ( 1 9 8 5 ) . A t t h e t i m e o f c l a i m a n t ' s d i a g n o s t i c 
t e s t s , h i s t r e a t i n g p h y s i c i a n was a t t e m p t i n g t o d e t e r m i n e t h e 
c a u se o f h i s o n g o i n g l e f t s i d e c o m p l a i n t s . He q u e s t i o n e d w h e t h e r 
c l a i m a n t ' s s o f t t i s s u e i n j u r y r e m a i n e d t h e cause and recommended 
d i a g n o s t i c p r o c e d u r e s as an a i d i n d e t e r m i n i n g c a u s a t i o n . Under 
t h e s e c o n d i t i o n s , we f i n d t h a t c l a i m a n t ' s d i a g n o s t i c p r o c e d u r e s 
were r e a s o n a b l e and n e c e s s a r y t o d e t e r m i n e w h e t h e r t h e c o m p e n s a b l e 
i n j u r y r e m a i n e d t h e cause o f h i s c o m p l a i n t s . H o w e r t o n and 
R e i d h e a d , s u p r a . 
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J o h n s e n v. H a m i l t o n E l e c t r i c , I n c . , 90 Or App 161 
( 1 9 8 8 ) , c i t e d by t h e i n s u r e r as a u t h o r i t y f o r f i n d i n g c l a i m a n t ' s 
d i a g n o s t i c p r o c e d u r e s n o n c o m p e n s a b l e , does n o t c o n t r o l . I n 
J o h n s o n , t h e i s s u e was w h e t h e r t h e c l a i m a n t had a c o m p e n s a b l e 
c o n d i t i o n f r o m t h e o u t s e t . By c o n t r a s t , t h e p r e s e n t case i n v o l v e s 
an a c c e p t e d c ompensable c o n d i t i o n and t h e i s s u e i s w h e t h e r t h e 
d i a g n o s t i c t e s t s p e r f o r m e d on c l a i m a n t a r e t h e n e c e s s a r y r e s u l t o f 
t h a t a c c e p t e d i n j u r y . 

4. The c o m p e n s a b i l i t y o f c h i r o p r a c t i c t r e a t m e n t 

C l a i m a n t a s s e r t s e n t i t l e m e n t t o c o n t i n u i n g c h i r o p r a c t i c 
t r e a t m e n t . I  t i s h i s b u r d e n t o p r o v e t h a t s uch t r e a t m e n t 
c o n t i n u e s t o be b o t h r e a s o n a b l e and n e c e s s a r y as a r e s u l t o f h i s 
i n j u r y . McGarry v. SAIF, 24 Or App 883 ( 1 9 7 6 ) . A f t e r r e v i e w i n g 
t h i s r e c o r d , we f i n d t h a t  i t i s n o t . 

The R e f e r e e q u e s t i o n e d t h e c r e d i b i l i t y o f b o t h c l a i m a n t 
and Dr. T r a p p , t h e most r e c e n t t r e a t i n g c h i r o p r a c t o r . We, 
t h e r e f o r e , p l a c e l e s s w e i g h t on t h e o p i n i o n o f Dr. T r a p p , w h i c h 
was d e p e n d e n t , a t l e a s t i n p a r t , on c l a i m a n t ' s h i s t o r y . 

As e a r l y as O c t o b e r 1986, Dr. W i l s o n s t a t e d h i s 
p r e f e r e n c e t h a t c l a i m a n t r e c e i v e p h y s i c a l t h e r a p y o v e r c o n t i n u i n g 
c h i r o p r a c t i c c a r e . The W e s t e r n M e d i c a l C o n s u l t a n t s o p i n e d t h a t 
o n g o i n g m a n i p u l a t i v e t r e . a t m e n t was u n n e c e s s a r y . Dr. B u r k e , an 
i n d e p e n d e n t e x a m i n i n g c h i r o p r a c t o r , s t a t e d t h a t c o n t i n u i n g 
c h i r o p r a c t i c t r e a t m e n t s h o u l d be d i s c o n t i n u e d as h a v i n g been 
i n e f f e c t u a l . C l a i m a n t h i m s e l f r e p o r t e d t h a t he had r e c e i v e d 
r e l i e f f o r m i n o r neck p a i n , b u t t h a t c h i r o p r a c t i c t r e a t m e n t had 
f a i l e d t o l e s s e n h i s p r i m a r y l e f t s i d e c o m p l a i n t s . I n O c t o b e r 
1987, Dr. T r a p p r e p o r t e d t h a t c l a i m a n t ' s p r i m a r y c o m p l a i n t s were 
p r o b a b l y r e l a t e d t o h i s noncompensable h i a t a l h e r n i a . 

From t h e a f o r e m e n t i o n e d e v i d e n c e , we c o n c l u d e t h a t 
o n g o i n g c h i r o p r a c t i c t r e a t m e n t i s n o t t h e r e a s o n a b l e and n e c e s s a r y 
r e s u l t o f c l a i m a n t ' s 1986 c ompensable i n j u r y . The p r e p o n d e r a n c e 
o f m e d i c a l e v i d e n c e does n o t s u p p o r t c l a i m a n t ' s c l a i m , and h i s 
s t a t e m e n t s t o t h e c o n t r a r y a r e o f q u e s t i o n a b l e v a l u e because o f 
t h e u n c e r t a i n t y s u r r o u n d i n g h i s c r e d i b i l i t y . 

5. A t t o r n e y f e e s r e g a r d i n g t h e J u l y 16, 1987 d e n i a l 

C l a i m a n t a s s e r t s e n t i t l e m e n t t o an a t t o r n e y f e e i n 
c o n n e c t i o n w i t h t h e i n s u r e r ' s r e s c i s s i o n o f a p o r t i o n o f i t s 
J u l y 16, 1987 d e n i a l . The o r i g i n a l d e n i a l d e n i e d t h a t c l a i m a n t ' s 
symptoms were r e l a t e d t o h i s c ompensable i n j u r y . I  t a l s o d e n i e d 
f u r t h e r c h i r o p r a c t i c t r e a t m e n t . C l a i m a n t r e q u e s t e d a h e a r i n g f r o m 
t h e d e n i a l . On September 14, 1987, t h e i n s u r e r r e s c i n d e d t h e 
p o r t i o n o f t h e o r i g i n a l d e n i a l t h a t d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s symptoms. The i n s u r e r c o n t i n u e d t o deny c h i r o p r a c t i c 
t r e a t m e n t . 

We a r e u n a b l e t o d e t e r m i n e f r o m t h i s r e c o r d w h e t h e r t h e 
i n s u r e r r e s c i n d e d a p o r t i o n o f i t s J u l y 16, 1987 d e n i a l as a 
r e s u l t o f c l a i m a n t ' s r e q u e s t f o r h e a r i n g , o r w h e t h e r t h e 
r e s c i s s i o n was t h e r e s u l t o f t h e i n s u r e r ' s own i n i t i a t i v e . We 
f i n d , t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o p r o v e e n t i t l e m e n t t o 
a s e p a r a t e a t t o r n e y f e e . I n any e v e n t ,  i t a p p e a r s t h a t t h e 
R e f e r e e i n c l u d e d c l a i m a n t ' s r e q u e s t f o r a s e p a r a t e f e e i n h i s 
a ward o f a $1,400 a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 2, 1988 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s o f t h e o r d e r t h a t 
awarded t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o r t h e p e r i o d o f 
A u g u s t 27, 1986 t h r o u g h March 26, 1987 and s e t a s i d e t h e i n s u r e r ' s 
d e n i a l o f f u r t h e r c h i r o p r a c t i c t r e a t m e n t a r e r e v e r s e d . The 
i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s r e q u e s t s f o r p e n a l t i e s 
and a t t o r n e y f e e s and f o r a s e p a r a t e a t t o r n e y f e e i n c o n n e c t i o n 
w i t h t h e i n s u r e r ' s J u l y 16, 1987 d e n i a l a r e d e n i e d . For s e r v i c e s 
on B o a r d r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
a t t o r n e y f e e o f $400, t o be p a i d by t h e i n s u r e r . A c l i e n t - p a i d 
f e e n o t t o e x c e e d $1,570 i s a p p r o v e d . 

CURTIS P. SMITH, Claimant WCB 85-11983 
Francesconi & Cash, Claimant's Attorneys December 22, 1988 
Moscato & Byerly, Defense Attorneys Order on Review 

Reviewed by B o a r d Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e N e a l ' s o r d e r w h i c h : 
( 1 ) f o u n d t h a t t h e c l a i m was n o t p r e m a t u r e l y c l o s e d ; ( 2 ) a f f i r m e d 
a D e t e r m i n a t i o n O r d e r t h a t d i d n o t award permanent d i s a b i l i t y f o r 
a l o w back and r i g h t l e g i n j u r y ; ( 3 ) u p h e l d a p a r t i a l d e n i a l o f 
c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f t h e a d m i n i s t r a t i v e 
g u i d e l i n e s ; ( 4 ) r e d u c e d a D e t e r m i n a t i o n O r d e r ' s award o f t e m p o r a r y 
d i s a b i l i t y ; and ( 5 ) d e c l i n e d t o award a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e f o r t h e a l l e g e d l y u n r e a s o n a b l e u n i l a t e r a l 
t e r m i n a t i o n o f t i m e l o s s b e n e f i t s . We a f f i r m . 

ISSUES 

The f i r s t i s s u e i s w h e t h e r c l a i m a n t i s e n t i t l e d t o an 
award f o r p e r m a n e n t p a r t i a l d i s a b i l i t y . 

The second i s s u e i s w h e t h e r c h i r o p r a c t i c t r e a t m e n t i n 
e x c e s s o f t h e a d m i n i s t r a t i v e g u i d e l i n e s i s r e a s o n a b l e and 
n e c e s s a r y . 

The t h i r d i s s u e i s w h e t h e r c l a i m a n t i s e n t i t l e d t o any 
t i m e l o s s b e n e f i t s f r o m June 27, 1985 t h r o u g h March 18, 1986. 

F i n a l l y , c l a i m a n t u r g e s t h a t t h e Board r e p u d i a t e t h e 
R e f e r e e ' s h o l d i n g t h a t c l a i m a n t was f i r e d f o r good c a u s e . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n : F o l l o w i n g a compe n s a b l e i n j u r y , 
c l a i m a n t r e t u r n e d t o m o d i f i e d work w i t h a r a t e o f pay e q u a l t o h i s 
pay a t t h e t i m e o f i n j u r y . C o n s e q u e n t l y , t h e s e l f - i n s u r e d had 
p r o p e r l y r e d u c e d c l a i m a n t ' s r a t e o f t e m p o r a r y p a r t i a l d i s a b i l i t y 
t o z e r o . The e m p l o y e r f i r e d c l a i m a n t f o r r e a s o n s u n r e l a t e d t o h i s 
compens a b l e i n j u r y on June 27, 1985. We a l s o f i n d t h a t c l a i m a n t 
was n o t r e l e a s e d t o r e g u l a r w o r k . The e m p l o y e r d i d n o t r e i n s t a t e 
c l a i m a n t t o any t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

CONCLUSIONS 

The B o a r d a d o p t s a l l p o r t i o n s o f t h e R e f e r e e ' s o p i n i o n 
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e x c e p t t h o s e r e l a t i n g t o t h e i s s u e s o f w h e t h e r c l a i m a n t was 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s a f t e r June 27, 1985, 
p e n a l t i e s and f e e s f o r u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s and 
w h e t h e r c l a i m a n t was f i r e d f o r good c a u s e . 

The q u e s t i o n o f w h e t h e r c l a i m a n t was f i r e d f o r good 
c a u s e  i s i r r e l e v a n t u nder Safeway S t o r e s v. Owsley, 91 Or App 478 
( 1 9 8 8 ) . Owsley h o l d s t h a t once a c l a i m a n t has d e m o n s t r a t e d by a 
r e t u r n t o m o d i f i e d work a t a wage e q u a l t o h i s wage a t i n j u r y t h a t 
he  i s no l o n g e r l o s i n g wages due t o t h e c ompensable i n j u r y , and  i s 
t h e n f i r e d f o r r e a s o n s u n r e l a t e d t o t h e compensable i n j u r y , he  i s 
n o t e n t i t l e d t o have t e m p o r a r y d i s a b i l i t y b e n e f i t s r e i n s t a t e d . 
A c c o r d i n g l y , c l a i m a n t was n o t e n t i t l e d t o a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y b e n e f i t s a f t e r h i s f i r i n g . 

Because c l a i m a n t was no l o n g e r e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s a f t e r h i s f i r i n g and because t h e e m p l o y e r had 
p r o p e r l y r e d u c e d t e m p o r a r y p a r t i a l b e n e f i t s t o z e r o p r i o r t o t h e 
f i r i n g ,  i t was n o t u n r e a s o n a b l e  i n r e f u s i n g t o r e i n s t a t e c l a i m a n t 
t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . A c c o r d i n g l y , no p e n a l t y  i s due. 

ORDER 

The R e f e r e e ' s o r d e r o f December 3 1 , 1986 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $120,  i s a p p r o v e d . 

BRENDA M. BROOKS, Claimant WCB 86-15811, 87-02076, 86-09009 
DONALD L. & LEAH L. KIMBERLING, dba, & 86-12401 
THE COACH HOUSE RESTAURANT, dba, November 30, 1988 
THE COLONIAL TIMBER INN, Employer Order of Abatement 
Ackerman, et a l . , Claimant's Attorneys 
E. Jay Perry, Attorney 
SAIF Corp, Insurance C a r r i e r 
Carl M. Davis, A s s i s t a n t Attorney General 

The SAIF C o r p o r a t i o n has r e q u e s t e d r e c o n s i d e r a t i o n o f 
t h e B o a r d ' s O r d e r on Review d a t e d O c t o b e r 3 1 , 1988. I n o r d e r t o 
a l l o w s u f f i c i e n t t i m e f o r t h e e m p l o y e r t o r e s p o n d and f o r t h e 
Board t o c o n s i d e r t h e r e q u e s t , our Orde r on Review  i s a b a t e d and 
w i t h d r a w n , e f f e c t i v e t h i s d a t e . The e m p l o y e r  i s a l l o w e d 14 days 
f r o m t h e d a t e o f t h i s o r d e r  i n w h i c h t o f i l  e a r e s p o n s e . 
T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n under a d v i s e m e n t . 

I T I S SO ORDERED 

BRENDA HINKLE, Claimant WCB 86-08581, 87-01428 & 87-01429 
Pa t r i c k K. Mackin, Claimant's Attorney October 21, 1988 
Chelsea Mohnike (SAIF), Defense Attorney Order of Abatement 

On o u r own m o t i o n , we h e r e b y a b a t e and w i t h d r a w o u r 
Or d e r on Review d a t e d O c t o b e r 19, 1988. We t a k e t h i s a c t i o n t o 
f u r t h e r c o n s i d e r o u r a n a l y s i s c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , 
p a r t i c u l a r l y o u r a p p l i c a t i o n o f Gwynn v. SAIF, 304 Or 345, 352-53 
( 1 9 8 7 ) . F o l l o w i n g o u r f u r t h e r c o n s i d e r a t i o n , an o r d e r on 
r e c o n s i d e r a t i o n w i l  l soon be f o r t h c o m i n g . 
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THERESA L. HOWARD, Claimant WCB 87-06763, 86-15767 & 86-15861 
Mai agon & Moore, Claimant's Attorneys November 29, 1988 
Nelson, e t a l . , Defense Attorneys Order of Abatement 
Fenner, et a l . , Attorneys 
H. Tom Andersen (SAIF), Defense Attorney 

The B o a r d has r e c e i v e d c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n 
o f o u r Orde r on Review d a t e d November 3, 1988. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e 
above n o t e d B o a r d o r d e r  i s a b a t e d and w i t h d r a w n . The SAIF C o r p o r a t i o n 
and L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n a r e r e q u e s t e d t o f i l  e a 
r e s p o n s e t o t h e m o t i o n w i t h i n t e n days f r o m t h e d a t e o f t h i s o r d e r . 
T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n under a d v i s e m e n t . 

I T I S SO ORDERED. 

W00DIE R. STRIPLIN, Claimant WCB 87-12406 
Vick & Gutzler, Claimant's Attorneys October 20, 1988 
Kevin L. Mannix, Defense Attorney Order of Abatement 

The B o a r d has r e c e i v e d t h e i n s u r e r ' s m o t i o n f o r 
r e c o n s i d e r a t i o n o f o u r O r d e r on Review d a t e d September 30, 1988 .. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , 
t h e above n o t e d B o a r d o r d e r  i s a b a t e d and w i t h d r a w n . C l a i m a n t  i s 
r e q u e s t e d t o f i l e a r e s p o n s e t o t h e m o t i o n w i t h i n t e n d a y s . 
T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n u n d e r a d v i s e m e n t . 

I T I S SO ORDERED. 

JACKLYN WILSON, Claimant WCB 88-00086 
Malagon & Moore, Claimant's Attorneys December 15, 1988 
Dennis Ulsted (SAIF), Defense Attorney Order on Abatement 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n 
o f o u r November 15, 1988 Orde r on Review t h a t awarded a $750 
i n s u r e r - p a i d a t t o r n e y f e e f o r her c o u n s e l ' s s e r v i c e s a t h e a r i n g 
and on B o a r d r e v i e w , i n p r e v a i l i n g a g a i n s t t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f payment f o r an MMPI. 

I n o r d e r t o f u l l y c o n s i d e r c l a i m a n t ' s r e q u e s t , o u r p r i o r 
o r d e r  i s a b a t e d and w i t h d r a w n . SAIF  i s g r a n t e d an o p p o r t u n i t y t o 
r e s p o n d t o t h e r e q u e s t . The r e s p o n s e s h o u l d be s u b m i t t e d w i t h i n 
10 days f r o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , we s h a l l t a k e 
t h i s m a t t e r under a d v i s e m e n t . 

I T I S SO ORDERED. 
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204 September 28, 1988 No. 541 

IN T H E C O U R T O F A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Everett S. Standley, Claimant. 

P A C I F I C M O T O R T R U C K I N G C O M P A N Y , 
Petitioner, 

v. 
S T A N D L E Y , 
Respondent. 

(WCB 85-13382, 86-02530; CA A45029) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 29, 1988. 

Thomas W. Sondag, Portland, argued the cause for peti­
tioner. With him on the brief was Spears, Lubersky, Camp­
bell, Bledsoe, Anderson & Young, Portland. 

James  L . Edmunson, Eugene, argued the cause for 
respondent. With him on the brief were Malagon & Moore, 
Eugene, and Karen M. Werner, Eugene. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

V A N H O O M I S S E N , J . 

Affirmed. 

206 Pacific Motor Trucking v. Standley 

VAN HOOMISSEN, J . 
Employer seeks review of a Workers' Compensation 

Board order which affirmed the referee's order increasing 
claimant's award of unscheduled permanent partial disability 
from 40 percent to 65 percent and awarding attorney fees. We 
affirm. 

Claimant was compensably injured in April, 1980. He 
suffered shoulder and neck injuries, fractured two fingers on 
his left hand and received a concussion. He was released to 
return to work in May, 1980. He received temporary total 
disability ( T T D  ) for the time he missed, and 10 percent per­
manent partial disability (PPD) for loss of the use of his left 
hand. He continued to work for employer until May, 1983, 
when he retired. 

On December 7,1983, claimant returned to his treat­
ing physician, complaining of increasing problems with neck 
pain radiating into the right arm and constant headaches. 
Employer reopened the claim and agreed to pay for medical 
services but refused to pay time loss, because claimant had 
retired. Claimant requested vocational assistance. The Direc­
tor determined that he was ineligible, because he had retired. 
Claimant requested a hearing on that decision and on 
employer's denial of T T D  . The referee concluded that claim­
ant had retired and upheld the denial of vocational assistance 
and T T D  . We affirmed. Standley v. Pacific Motor Trucking, 80 
Or App 791, 722 P2d 1294, rev den 302 Or 194 (1986). 
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In November, 1985, while claimant's T T  D claim was 
pending, he was found to be medically stationary, and a deter­
mination order was issued awarding him 40 percent PPD. He 
requested a hearing, seeking additional P P D . Employer 
argued that claimant was not entitled to any PPD, because he 
had retired before the aggravation claim giving rise to the 
November, 1985, determination order. The referee concluded 
that claimant was disabled more than 40 percent and granted 
an additional 25 percent PPD. The Board affirmed. 

Employer does not challenge the extent of claimant's 
disability. However, it contends that claimant is not entitled 
to P P D benefits, because he is not a "worker" within the 
meaning of the Workers' Compensation statutes, relying on 
Cutright v. Weyerhaueser Co., 299 Or 290, 702 P2d 403 (1985). 
Cite as 93 Or App 204 (1988) 207 

Employer's reliance on Cutright is misplaced. That case held 
that retired persons are not entitled to T T  D payments, 
because T T  D payments are based on lost wages, ORS 656.210, 
and retired persons have no wages. PPD payments, on the 
other hand, compensate for loss, or loss of use, of body parts or 
loss of earning capacity. ORS 656.214. A person who suffers 
an increase in permanent disability due to aggravation of a 
compensable injury is entitled to increased compensation if 
the injury is a material cause of the increased disability, 
whether or not the aggravation occurs on the job. O R S 
656.273; see Grable v. Weyerhaeuser Company, 291 Or 387, 631 
P2d 768 (1981); Crumley v. Combustion Engineering, 92 Or 
App 439, P2d (1988). We conclude that the same rule 
applies to persons who are retired at the time of the aggrava­
tion.1 

Affirmed. 
1 Implicit in pur opinion is our conclusion that a person is a "worker" for purposes 

of increased disability benefits for aggravation if he or she was a "worker" at the time 
of the original compensable injury, whether or not he or she is retired at the time of the 
aggravation. See ORS 656.005(27); ORS 656.003. 

246 October 5, 1988 No. 550 

I N T H E C O U R T O F A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Richard G. Kasper, Claimant. 

K A S P E R , 
Petitioner, 

v. 
S T A T E A C C I D E N T I N S U R A N C E F U N D 

C O R P O R A T I O N et al, 
Respondents. 

(WCB 84-08210; CA A44502) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 19, 1988. 

Edward J . Harri, Salem, argued the cause for petitioner. 
On the brief were J . David Kryger and Emmons, Kyle, Kropp, 
Kryger & Alexander, P.C. , Albany. 
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Darrell  E . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L  . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P.  J . 

Affirmed. 

248 Rasper v. SAIF 

RICHARDSON, P.  J . 

Claimant seeks review of a Workers' Compensation 
Board order upholding the validity of a disputed settlement 
agreement and denying his aggravation claim. We conclude 
that the agreement is valid under ORS 656.236 and that the 
Board did not err in denying claimant's aggravation claim. 

Claimant has a long history of back ailments; how­
ever, we recite only those conditions pertinent to the issues on 
review. In 1974, he was involved in a work related car accident 
which resulted in acute lumbar and cervical strains. Spinal x-
rays taken in conjunction with treatment showed degener­
ative osteoarthritis and spondylosis. In October, 1976, he was 
awarded 15 percent permanent partial disability for back 
strain. 

In 1977, claimant began work as a truck driver for 
North Santiam Paving Co., which was insured by S A I F  . He 
filed an aggravation claim on December 3, 1980, complaining 
that his back condition had worsened from driving over rough 
roads. S A I  F denied that claim, as well as a second claim filed 
by his treating physician in March, 1981. Both denials were 
consolidated for hearing, and the referee concluded that 
claimant's back complaints were caused by work conditions 
and that he had an occupational disease. The resulting 1982 
order was not appealed. 

Claimant's back pains increased, prompting him to 
file two aggravation claims, which were denied. The parties 
executed a disputed claim settlement on March 16, 1984: 

"The parties DO H E R E B Y STIPULATE AND A G R E E 
that their [sic] exists between them a bona fide dispute as to 
the compensability of the osteoarthritis and they do hereby 
desire to settle their differences and do hereby agree that 
SAIF will pay unto the claimant the sum of $7,720 in full and 
final settlement of claimant's request for hearing concerning 
the partial denial of October 12,1983, * * * and that SAIF will 
have no further responsibility for any medical treatment or 
compensation resulting from osteoarthritis to the claimant's 
back; and 

" I T IS F U R T H E R H E R E B Y S T I P U L A T E D AND 
AGREED that the claimant shall hold SAIF harmless for any 
responsibility for any past medical treatment for claimant's 

Cite as 93 Or App 246 (1988) 249 

osteoarthritis and further agreed that claimant will be respon­
sible for the cost of said medical treatment for the 
osteoarthritic condition, both in the past and in the future." 

In April, 1984, claimant filed another aggravation 
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claim. S A I  F rejected it, because it concluded that the 1984 
agreement settled all claims arising from claimant's 
osteoarthritic condition.1 Claimant did not contest the valid­
ity of the agreement, but contended that the condition for 
which he received compensation in 1982 had worsened. The 
referee, on his own, raised the issue of the validity of the 
agreement and then ruled that the agreement was invalid 
under O R  S 656.236 and that the condition had worsened. On 
appeal, the Board reversed the referee on two bases: first, the 
agreement was a valid disputed claim settlement which pre­
cluded claims based on the osteoarthritic condition; and, sec­
ond, claimant had failed to prove any worsening of a 
compensable injury. 

Claimant first contends that the Board's reinstate­
ment of the 1984 agreement and SAIF's reliance on it to deny 
his claim was error. OR S 656.236(1) provides: 

"No release by a worker or beneficiary of any rights under 
ORS 656.001 to 656.794 is valid." 

That provision is intended to protect injured workers and the 
public at large. Schulz v. Compensation Department, 252 Or 
211, 216-17, 448 P2d 551 (1968). However, ORS 656.289(4) 
allows settlement of claims: 

"Notwithstanding ORS 656.236, in any case where there 
is a bona fide dispute over compensability of a claim, the 
parties may, with the approval of a referee, the board or the 
court, by agreement make such disposition of the claim as is 
considered reasonable." (Emphasis supplied.) 

See Greenwade v. SAIF, 41 Or App 697, 701, 598 P2d 1265, rev 
den 288 Or 173 (1979). 

Claimant suggests that there was no bona fide dispute 
as to the compensability of his osteoarthritis, because that 
250 Kasper v. SAIF 

condition was determined to be compensable in the 1982 order 
which was not appealed. Consequently, he contends that the 
settlement was invalid. S A I  F argues that the 1982 order and 
1984 agreement cover different issues regarding petitioner's 
osteoarthritic condition. The order, it argues, concerns only 
job related acceleration of the arthritic condition, while the 
agreement covers preexisting osteoarthritis and any natural 
progression. After reviewing the 1982 order and agreement, we 
conclude that, under the circumstances in 1984, a bona fide 
dispute as to S A I F ' s responsibi l i ty for c la imant's 
osteoarthritic condition existed. 

The legislature has specifically authorized certain 
types of settlements under ORS 656.289(4). Settlements are to 
be encouraged within the limits of the statute and should be 
set aside only if they clearly violate the statute. As required by 
OR S 656.289, the referee authorized the settlement agreement 
here after determining that a bona fide dispute existed and 
that the settlement was reasonable. The 1982 referee's order 
concluded: 

1 Doctors differed as to the cause of claimant's April, 1984, back problems. One 
attributed the condition to a "biomechanical imbalance" rather then degenerative 
changes. On the other hand, SAIF's examining physician concluded that the naturaJ 
progression of the osteoarthritis caused the current disability. That conclusion led to 
SAIF's denial. 
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"Degenerative arthritic changes appear in the medical records 
as far back as September 1975. Nor do I understand the rea­
sons for Dr. Degge's conclusion that thevosteoarthritis is not 
related to the claimant's work. 

"I am persuaded * * * that the degeneration in the claim­
ant's back * * * was accelerated by the claimant's work for 
Santiam in 1980 and March 1981." 

It is not quite clear what the referee found to be compensable. 
He noted that there was little doubt that claimant's multiple 
back injuries had caused or accelerated the spondylosis, 
osteoarthritis and degenerative disc disease. He did not find 
that the symptoms of the accelerated osteoarthritis was a 
permanent condition. No party appealed the order, and it 
became final. ORS 656.289(3). The order determined the rela­
tionship between claimant's preexisting arthritis and his 
employment in 1980 and 1981. It did not, however, determine 
SAIF's responsibility for the natural progression of the preex­
isting osteoarthritis. That was the issue disputed in 1984. 

Cite as 93 Or App 246 (1988) 251 

Because that was a bona fide dispute, the settlement was valid 
under O R S 656.289(4).2 

Claimant next contends that the Board erred in 
denying his aggravation claim. The 1984 settlement only fore­
closes aggravation claims arising from osteoarthritis. The 
petition for review was filed before July 20,1987; therefore, we 
review de novo. Armstrong v. Asten-Hill Co., 90 Or App 200, 
202, 752 P2d 312 (1988). 

Claimant asserts a worsening of his condition under 
ORS 656.273(1).3 He, therefore, must demonstrate that there 
has been worsening and that it makes him less able to work, 
either temporarily or permanently. DeMarco v. Johnson 
Acoustical, 88 Or App 439, 441, 745 P2d 815 (1987). We agree 
with the Board that the medical evidence does not show an 
aggravation. 

Affirmed. 

2 Claimant has been represented by the same law firm in 1982. 1984 and now. 
According to the attorney who represented him in 1984, he intended to settle all 
disputes concerning osteoarthritis, when he drafted the settlement agreement. Claim­
ant did not raise the validity of the settlement initially and only argued that there was 
no bona fide dispute after the referee raised the issue and SAIF appealed. 

3 ORS 656.273(1) states: 
"After the last award or arrangement of compensation, an injured worker is 

entitled to additional compensation, including medical services, for worsened 
conditions resulting from the original injury." 
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IN T H E C O U R T O F A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Norma J  . Bolton, Claimant. 

B O L T O N , 
Petitioner, 

v. 
O R E G O N I A N P U B L I S H I N G CO. et al, 

Respondents. 
(WCB 86-03073; CA A45216) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 14,1988. 

Peter W. McSwain, Portland, argued the cause for peti­
tioner. With him on the brief was Francesconi & Associates, 
P.C., Portland. 

Allan M. Muir, Portland, argued the cause for respondents. 
With him on the brief were Charles A. Shea, III and Schwabe, 
Williamson & Wyatt, Portland. 

Before Buttler, Presiding Judge and Warren and Rossman, 
Judges. 

R O S S M A N , J . 

Affirmed. 

Cite as 93 Or App 289 (1988) 

ROSSMAN,  J . 
Claimant seeks review of an order of the Workers' 

Compensation Board affirming the referee's determination of 
the rate of temporary partial disability compensation. The 
only question is the method to be used in calculating benefits 
for time loss when the claimant is injured while holding 
employment for two different employers and is unable to 
return to the work where the injury occurred, but is able to 
return to the other job. 

ORS 656.212 is the general provision concerning the 
calculation of temporary partial disability benefits: 

"When the disability is or becomes partial only and is 
temporary in character, the worker shall receive for a period 
not exceeding two years that proportion of the payments pro­
vided for temporary total disability which the loss of earning 
power bears to the earning power existing at the time of the 
occurrence of the injury." 

OAR 436-60-030 describes in greater detail the calculation of 
benefits for temporary partial disability. It provides, in part: 

"(1) The rate of temporary partial disability due a 
worker shall be determined by: 

"(a) Subtracting the post injury wage earnings available 
from any kind of work; from 

"(b) The wage earnings from the employment at the time 
of, and giving rise to, the injury; then 
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"(c) Dividing the difference by the wage earnings in sub­
section (b) to arrive at the percentage of loss of earning power; 
then 

"(d) Multiplying the current temporary total disability 
compensation rate by the percentage of loss of earning 
power." 

OAR 436-60-020 deals generally with the calculation 
of benefits for temporary total disability. It also describes the 
calculation of compensation in special employment situa­
tions. OAR 436-60-020(7) (f) deals with the rate of compensa­
tion for a worker who has two jobs. It provides: 

"(7) The rate of compensation for workers employed 
with unscheduled, irregular or no earnings shall be computed 
on the wages determined by this section * * *. 

< ! * « * * * 

292 Bolton v. Oregonian Publishing Co. 

"(f) Employed two jobs, two employers: Use only wage of 
job on which injury occurred if worker unable to work either 
job. If able to return to job where injury occurred, no benefit is 
due. / / able to return to the job other than the one where 
injury occurred, temporary partial disability is due based on 
the combined earning power of both jobs." (Emphasis sup­
plied.) 

Employer contends that the Board's method of calculating 
claimant's benefits properly considers claimant's total pre-
injury wages only in determining the percentage loss of earn­
ing power.1 Employer asserts that claimant's method, which 
would require that claimant's wage rate be based on her total 
pre-injury wages, cannot be what was intended, because it 
would result in one who has returned only to the non-injury 
job recovering the same benefits as or greater benefits than 
one who has not returned to either job.2 Additionally, by 
claimant's calculation, had she been partially disabled from 
her bus driving job as well as totally disabled from her paper 
route job, employer would have had to pay greater disability 
benefits than would have been due had claimant been totally 
disabled from both jobs. 

We agree with employer that that is not a result 
which the Workers' Compensation Division could have 
intended or which is permissible under the statutes. At the 
pertinent time, OR S 656.005(26) provided, in part: 

1 Claimant's weekly wage at the time of the injury from the "at injury" paper route 
job was $77.97. Her weekly wage from her bus driving job was $288.46. Her total 
weekly wages were $366.43. Claimant has returned to bus driving. She is unable to 
return to her paper route. The parties agree that claimant's loss of earning power 
equals 21.28%. The Board then multiplied claimant's pre-injury wages from her paper 
route job only ($77.97) by 66.66% (ORS 656.210), for a current temporary total 
disability compensation rate of $51.98. It multiplied that figure by claimant's percent­
age loss of earning power (21.28%), to reach a figure of $11.06 per week temporary 
partial disability compensation due. 

Claimant contends that OAR 436-60-020(7)(f) requires that the temporary total 
disability compensation rate be calculated by multiplying by 66.66% her wages from 
both jobs at the time of the injury ($366.43), not just the job at which she was injured. 
In that case, claimant's temporary total disability compensation rate would be 
$244.26, which, in turn, would be multiplied by the percentage loss of earning power 
(21.28%), for temporary partial disability benefits of $51.98 per week. 

2 Assuming that claimant had not returned to either job, OAR 436-60-020(7) (f) 
provides that only the wage of the job on which the injury occurred is to be considered 
in determining the rate of compensation. In that case, claimant's rate of compensation 
would be her pre-injury wage at that job ($77.97) multiplied by 66.66%, or $51.98. 
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" 'Wages' means the money rate at which the service ren­
dered is recompensed under the contract of hiring in force at 
the time of the accident * * *." (Emphasis supplied.) 

Employers do not have to bear more than the "cost" of the 
injuries sustained in their service. Reed v. SAIF, 63 Or App 1, 
662 P2d 776 (1983). They cannot be required to pay greater 
benefits for temporary disability than the maximum benefits 
that would be due on the basis of wages that the claimant was 
receiving in their employ. The fact that a claimant had other 
employment cannot enhance an employer's l iabili ty. 

The emphasized port ion of OAR 436-60-020(7)(f) 
states that, when the employe returns to the non-injury job 
only, benefits are due based on the combined earning power of 
both jobs. I t does not direct that the wage rate be based on the 
wages of both jobs. We conclude that the emphasized portion 
of OAR 436-60-020(7) (f) merely requires that, in the case of 
dual employment, wages of both jobs, including the job not 
giving rise to the injury, be considered for the purpose of 
calculating a claimant's percentage loss of earning power. The 
Board correctly held, however, that the temporary total dis­
ability rate must be based only on the wages of the job where 
the injury occurred. 

Affirmed. 

No. 560 October 5, 1988 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

M E T C O M A N U F A C T U R I N G , INC., 
Petitioner, 

v. 
B U R E A U OF L A B O R A N D INDUSTRIES , 

Respondent. 

(50-86; CA A47312) 

Judicial review f rom the Bureau of Labor and Industries. 

Argued and submitted July 1, 1988. 
Lee A. Hansen, Portland, argued the cause for petitioner. 

W i t h him on the brief was Brown & Hansen, Portland. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Graber, Judge, and 
Riggs, Judge pro tempore. 

RIGGS, J. pro tempore. 

Aff i rmed. 
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R I G G S ,  J . pro tempore. 
Petitioner seeks review of an order of the Bureau of 

Labor and Industries (Bureau), which ordered petitioner to 
pay a former employe approximately $8,500 in lost wages and 
$2,500 as mental stress damages. We a f f i rm. 

The employe fi led an unlawful employment practice 
complaint w i t h Bureau alleging that petitioner f i red h im 
because of his use of the workers' compensation system. 
Bureau attempted, without success, to conciliate the dispute. 
On June 29,1987, Bureau sent petitioner a "Notice of Hearing 
and Specific Charges." Appended to that notice was a copy of 
pertinent agency rules, one of which expressly required peti­
tioner to respond to the charges wi th in 20 days, or face default. 
OAR 839-30-060; OAR 839-30-185(l)(a). Petitioner failed to 
respond wi th in 20 days. On July 24, 1987, petitioner, through 
its president, f i led a request for relief f rom default and a docu­
ment t i t led "Pleading Response," which responded to the 
charges f i led by Bureau. The hearings referee denied the 
request. On August 7, 1987, petitioner, through its attorney, 
moved for reconsideration of the denial. The referee denied 
the motion. 

A t the hearing, Bureau presented evidence through 
exhibits and witnesses. The referee denied petitioner the right 
to cross-examine, expla in ing tha t t ha t r igh t had been 
defaulted. Petitioner's attorney and its president left the hear­
ing. The referee filed a proposed order, petitioner fi led excep­
tions to that order, and the Commissioner then entered a f ina l 
order. 

Petitioner 's f i r s t assignment of error raises two 
issues. The first is whether the referee had authority to rule on 
petitioner's request for relief f rom default. Petitioner argues 
that only the Commissioner may rule on such a motion. OAR 
839-30-1901 provides: 

320 Metco Mfg. v. Bureau of Labor and Industries 

"(1) The Commissioner may, in the Comissioner's dis­
cretion and upon such terms as may be just, at any time 
within ten (10) days after Charging Document becomes final 
by reason of default, or a Final Order has been issued, or a 
Notice of Default has been issued to a Charged Party, relieve a 
party from a default taken against that party where the party 
establishes that the default was the result of an excusable 
mistake or circumstances beyond the control of the party. 

"(2) The request for relief shall be in writing directed to 
the Commissioner and shall be accompanied by a written 
statement or statements, together with appropriate documen­
tation, setting forth the facts supporting the alleged excusable 
mistake or the circumstances beyond the control of the 
party." 

Petitioner directed his request for relief f rom the 
1 Petitioner also relies on O A R 839-30-025(11), which provides: 

" 'Good Cause' means, unless otherwise specifically stated, that a party failed 
to perform a required act due to an excusable mistake or circumstances over which 
the party had no control. Good Cause does not include a lack of knowledge of the 
law including these rules. The hearings referee will, except in the case of a request 
for relief from a default, determine what constitutes good cause." 

The definition parallels the grounds for relief from default in O A R 839-30-190. How­
ever, the latter rule does not use the term "good cause," and 839-30-025(11) does not 
address who may rule on motions for relief from default. Accordingly, O A R 839-30-
025(11) does not prohibit the hearings officer from making a recommendation to the 
Commissioner on a request for relief from default. 
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default to Bureau, not directly to the Commissioner. We need 
not decide whether the referee properly ruled on petitioner's 
request for relief f rom default. The f inal order "ra t i f ied" the 
referee's denial of the motion. Because the Commissioner 
ratified the referee's denial, petitioner suffered no prejudice 
f rom the referee's preliminary ruling recommending2 that 
relief be denied. Thus, petitioner received exactly what i t 
argues i t was entitled to: a ruling on its request by the Com­
missioner. 

The second issue raised by petitioner's first assign­
ment of error is whether the referee erred in fail ing to allow 
petitioner to cross-examine Bureau's witnesses at the hearing. 
OAR 839-30-060 provides, in part: 

"(1) A party filing a written request for a hearing, or a 
party served with Specific Charges, must file, within twenty 
(20) days of the date of issuance of the Charging Documents, a 
written response, referred to as an 'Answer' to the allegations 
in the Charging Document. This Answer must include an 
admission or denial of each factual matter alleged in the 
Charging Document and a statement of each relevant defense 
to the allegations. 

"(2) Except for good cause shown to the Hearings Ref­
eree, factual matters alleged in the Charging Document, and 
not denied in the Answer, shall be deemed admitted by the 

Cite as 93 Or App 317 (1988) 321 

party. The failure of the party to raise an affirmative defense 
in the Answer shall be deemed a waiver of such defense. Any 
new facts or defenses alleged in the Answer shall be deemed 
denied by the Agency, and except for good cause shown to the 
Hearings Referee, evidence shall not be taken at the contested 
case hearing on any factual or legal issue not raised in the 
Charging Document or the Answer."3 

Failure to respond timely to a charging instrument 
results in the admission of any factual matters alleged and the 
waiver of any affirmative defenses.4 By fai l ing to respond, 
petitioner lost its right to address by any means, including 
cross-examination, issues raised in that instrument. 

Petitioner's t h i rd assignment of error5 claims that 
the Commissioner erred in not deducting claimant's unem­
ployment compensation f rom his award for lost wages. Peti­
tioner raised that affirmative defense for the f i rs t t ime in its 
exceptions to the proposed order. Petitioner also waived its 
right to raise that issue when i t defaulted: 

"The failure of [a] party to raise an affirmative defense in 
the answer shall be deemed a waiver of such defense." OAR 
839-30-060(2.) 

Aff i rmed. 

2 Except for procedural matters, all of the hearings referee's rulings are recommen­
dations to the Commissioner, O A R 839-30-100(l)(i), who has the final word. See O A R 
839-30-180. 

3 Petitioner has not challenged the validity of the rule. 

* O A R 839-30-185(1) states that a default occurs: 

"(a) Where a party has been served with a Charging Document and fails to 
file a required response, including an Answer, within the stated time limitation 
* * * '» 

Petitioner defaulted when it failed to answer timely. 
6 Petitioner's second assignment lacks merit and requires no discussion. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Roland L . Dawkins, Claimant. 

D A W K I N S , 
Petitioner, 

v. 
PACIFIC M O T O R T R U C K I N G , 

Respondent. 
(WCB 85-11265; CA A43907) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted January 15,1988. 

On petitioner's petition for reconsideration fi led July 27, 
1988. Former opinion fi led June 22,1988, 91 Or App 562, 756 
P2d 60. 

Randy M  . Elmer and Vick & Gutzler, Salem, for petition. 

Thomas W. Sondag, and Spears, Lubersky, Bledsoe, 
Anderson, Young & Hil l iard , Portland, for response. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

B U T T L E R , P. J. 

Reconsideration allowed; former opinion adhered to. 

Cite as 93 Or App 349 (1988) 

B U T T L E R , P . J . 

Claimant petitions for review of our decision a f f i rm­
ing the Workers' Compensation Board's determination that 
he was not entitled to benefits for temporary total disability 
because he had withdrawn from the work force. 91 Or App 562, 
756 P2d 60 (1988). We treat the petition as one for recon­
sideration, ORAP 10.10, and allow i t for the purpose of 
addressing claimant's argument that the decision is inconsis­
tent wi th Chapel of Memories v. Davis, 91 Or App 232, 754 P2d 
913, rev den 306 Or 413 (1988). 

The distinction between the two cases is factual. 
Here, claimant testified that he would like to work but that, on 
the advice of his doctor, he had withdrawn from the work force 
and would not be seeking employment in the future. Our opin­
ion notes, mistakenly, that claimant had not sought retire­
ment benefits. In fact, the record shows that he was receiving 
a union disability pension. The facts in Chapel of Memories 
were similar. The distinguishing point, however, is that, 
although the claimant in that case had not looked for work 
after the injury, he testified that he had not retired and that he 
would be w i l l i n g to take a suitable job. See Sykes v. 
Weyerhaeuser Co., 90 Or App 41, 750 P2d 1171 (1988). As the 
dissent in Chapel of Memories noted, a person may have wi th ­
drawn from the work force in fact even though he does not 
consider himself retired. The majority in that case found, 
however, that the claimant's uncontroverted testimony that 
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he had not retired and that he was wil l ing to seek work was 
sufficient to show that he had not withdrawn from the work 
force. Here, in contrast, we found that claimant had wi th­
drawn completely f rom the work force. That dist inct ion 
explains the different results in the two cases. 

Reconsideration allowed; former opinion adhered to. 

No. 569 October 12, 1988 355 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

B R O W N , 
Appellant, 

v. 
I N S U R A N C E C O M P A N Y OF N O R T H A M E R I C A , 

Respondent. 
(A8610-06409; CA A45088) 

I n Banc 

Appeal f rom Circuit Court, Multnomah County. 

Charles S. Crookham, Judge. 

Argued and submitted May 2,1988. 

Margaret E. Rabin, Assistant Attorney General, Salem, 
argued the cause for appellant. W i t h her on the briefs were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

M i l d r e d J. Carmack, Por t land, argued the cause for 
respondent. W i t h her on the brief was Schwabe, Williamson & 
Wyatt , Portland. 

W A R D E N , J. 

Reversed and remanded for further proceedings not incon­
sistent wi th this opinion. 
Cite as 93 Or App 355 (1988) 357 

W A R D E N , J . 

I n this action, the Director of the Workers' Compen­
sation Department (Director) seeks reimbursement of work­
ers' compensation benefits paid on the compensable claim of a 
worker employed by an employer who was noncomplying 
because defendant, his insurer, denied coverage. See ORS 
656.054(3). The t r ia l court granted defendant's motion for 
judgment on the pleadings, and the Director appeals. We 
reverse. 

We take the facts f rom p l a in t i f f s complaint, because 
defendant admitted most of them in its answer and because, 
on a motion for judgment on the pleadings, we assume that the 
allegations in the pleadings of the party moved against are 
true. See Straub v. Oregon Electric Ry. Co., 163 Or 93, 96, 94 
P2d 681 (1939). On August 13,1979, Michael Weber suffered a 
compensable injury while employed by Dwayne Vandagriff, 
dba Astrocopters, L td . Weber filed a claim for workers' com­
pensation benefits, and defendant, V a n d a g r i f f s insurer, 
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denied coverage for the claim. Vandagriff was declared not to 
have complied wi th ORS 656.017.1 The State Accident Insur­
ance Fund Corporation (SAIF) paid over $17,000 on the claim, 
and the Director assessed a civil penalty of $2,000 against 
Vandagriff for his failure to comply wi th the workers' compen­
sation laws. 

On October 25, 1982, Astrocopters, Ltd . , filed a peti­
t ion under chapter 11 of the Bankruptcy Code. Vandagriff 
filed an individual chapter 11 petition on February 14,1983. In 
Apr i l , 1983, the Director filed proofs of claim in both bank­
ruptcy cases, seeking recovery of both the money that SAIF 
had paid on the workers' compensation claim and the civil 
penalty. Thereafter, Vandagriff filed an action against defen­
dant for wrongful failure to provide workers' compensation 

358 Brown v. Insurance Company of North America 

insurance. The complaint recited that the Department of Rev­
enue had made a claim in the bankruptcy proceeding. Van­
dagriff obtained a judgment against defendant on October 22, 
1984. Defendant paid the judgment to Vandagriff and refused 
to reimburse the state for the money that i t had expended. 

A f t e r defendant's payment of the judgment, the 
Director commenced this action, contending that defendant 
remained liable under ORS 656.054(3),2 because that statute, 
by operation of law, makes the Director the employer's 
"assignee" or "subrogee" and defendant had notice of the 
state's rights. The issue on appeal is whether the complaint 
states a claim. 

A right to subrogation exists in "every instance in 
which one party is required to pay a debt for which another is 
primarily answerable * * *." United States F. & G. Co. u. Bram-
well, 108 Or 261, 277, 217 P 332 (1923). I f the person primari ly 
responsible has notice of the subrogation and nevertheless 
pays the subrogor, that person continues to be liable to the 
subrogee and is required to pay again. See State Farm Ins. v. 
Pohl, 255 Or 46, 50, 464 P2d 321 (1970). 

The complaint states, in relevant part: 

"[T]he State Accident Insurance Fund Corporation has 
expended to date the sum of $17,845.38 [and a civil penalty of 
$2,000 has been assessed against employer]. ORS 656.054 

1 O R  S 656.017(1) provide* 

"Every employer subject to this chapter shall maintain assurance with the 
director that subject workers of the employer and their beneficiaries will receive 
compensation for compensable injuries as provided by this chapter and that the 
employer will perform all duties and pay other obligations required under this 
chapter, by qualifying: 

"(a) As a carrier-insured employer; or 

"(b) As a self-insured employer as provided by O R S 656.407." 
2 O R  S 656.054(3) provides: 

"In addition to, and not in lieu of, any civil penalties assessed pursuant to 
O R S 656.735, all costs to the Industrial Accident Fund of a claim processed under 
subsection (1) of this section shall be a liability of the noncomplying employer. 
Such costs include compensation, reasonable administrative costs and any attor­
ney fees awarded to the claimant, but do not include assessments for reserves in 
the Insurance and Finance Fund. The director shall recover such costs from the 
employer. The director shall provide by regulation for the Insurance and Finance 
Fund to reimburse, on a periodic basis, the Industrial Accident Fund for any costs 
it incurs under this section. When the director prevails in any action brought 
pursuant to this subsection, the director is entitled to recover from the non-
complying employer court costs and attorney fees incurred by the director." 
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directs the plaintiff to recover from the employer the total 
paid out to or in behalf of the worker. Employer has failed and 
refused to reimburse the Workers' Compensation Department 
or the State Accident Insurance Fund Corporation said sum 
except for none. 

Cite as 93 Or App 355 (1988) 359 

"That employer obtained a judgment against Insurance 
Company of North America in the amount of $22,558.78 for 
damages and $4,811 for costs, disbursements and attorneys' 
fees [for wrongful failure to provide worker's compensation 
insurance]. This judgment was docketed in Coos County Cir­
cuit Court on October 22, 1984. 

"That a satisfaction of judgment was filed by employer 
and entered on the court records. 

"That pursuant to ORS 656.054 plaintiff paid all claim 
costs in full for which defendant is primarily responsible as 
previously determined in the case of Vandagriff v. Insurance 
Company of North America, et al, supra." 

Exhibi t G to the complaint, which is the employer's complaint 
against defendant, states, in part: 

"On of about April 19, 1983, the Oregon Department of 
Revenue filed a claim in the Astrocopters, Ltd. bankruptcy 
proceeding in the amount of $17,845.38 as a cost of a claim for 
compensable injury to Michael J. Webber [sic]. 

"On or about April 19, 1983, the Department of Revenue 
filed a claim in the amount of $2,000 based on an assessment 
of civil penalties pursuant to ORS 656.735." 

The complaint in this case sufficiently alleges facts that give 
rise to the state's subrogation rights. 

The remaining question is whether defendant, when 
i t paid the judgment, had notice that the state was subrogated 
to Vandagri f f s rights. See State Farm Ins. v. Pohl, supra, 255 
Or at 50. Vandagriff s complaint against defendant alleged 
that the state had paid the workers' compensation claim for 
the employer and had fi led a claim for the funds expended on 
behalf of the employer. I t follows, not only that defendant 
could be charged wi th actual notice of the state's claim, but 
that defendant also knew that the only basis for Vandagri f f s 
claim against i t was the state's claim against Vandagriff. Van­
dagriff had never paid anything on Weber's workers' compen­
sation claim; SAIF had. There was no reasonable basis for 
defendant to believe that Vandagriff was ultimately entitled 
to the money. I t satisfied the judgment wi th f u l l notice. 

360 Brown v. Insurance Company of North America 

Reversed and remanded for further proceedings not 
inconsistent wi th this opinion. 
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425 No. 578 October 12, 1988 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
James G. Heiden, Claimant. 

H E I D E N , 
Petitioner, 

v. 
D O N POLLOCK I N V E S T M E N T S et al, 

Respondents. 
(WCB 86-01669; CA A45336) 

Judicial Review f rom Workers' Compenation Board. 

Argued and submitted March 21, 1988. 

Emerson G. Fisher, Portland, argued the cause for peti­
tioner. W i t h him on the brief was Garry L . Kahn, P.C., Port­
land. 

M i l d r e n J. Carmack, Por t land, argued the cause fo r 
respondents. W i t h her on the brief was Schwabe, Will iamson 
& Wyatt , Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

PER C U R I A M 

Remanded for reconsideration. 

426 Heiden v. Don Pollock Investments 

P E R C U R I A M 

Claimant seeks review of an order of the Workers' 
Compensation Board that reduced the permanent partial dis­
ability awarded by the referee. The petition for review was 
filed after July 20, 1987, and our review is as specified in ORS 
656.298. See Armstrong v. Asten-Hill Co., 90 Or App 200, 752 
P2d 312 (1988). 

The Board's order is insufficient for effective review. 
I t contains no explanation or reasoning about why the ref­
eree's decision was altered. The order does not satisfy the 
standards for review set out in Armstrong v. Asten-Hill Co., 
supra. 

Remanded for reconsideration. 
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448 October 19, 1988 No. 583 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Alv in L . Dick, Claimant. 

DICK, 
Petitioner, 

v. 
SPAUR et al, 
Respondents. 

(WCB 85-13494; CA A45720) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted Apr i l 4, 1988. 

Linda C. Love, Portland, argued the cause for petitioner. 
W i t h her on the brief was Francesconi & Associates, P.C., 
Portland. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondents. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J. 

Reversed and remanded for reconsideration. 

450 Dick v. Spaur 

R I C H A R D S O N , P . J . 

Claimant seeks review of an order of the Workers' 
Compensation Board aff irming, without discussion, the order 
of the referee, which denied an increase in the award of perma­
nent disability. We reverse and remand. 

In August, 1984, claimant simultaneously suffered a 
myocardial infarction and a left shoulder injury while operat­
ing a front-end loader at work. He filed claims for both condi­
tions, which were denied by SAIF, employer's insurance 
carrier. Compensability of the myocardial infarc t ion was 
resolved by a settlement, and the shoulder injury claim was 
litigated at a hearing. The referee concluded that the shoulder 
i n ju ry was separately compensable and reversed SAIF's 
denial. SAIF did not appeal. The resulting determination 
order awarded claimant permanent partial disability. 

Claimant appealed the determination order, seeking 
permanent total disability or an increase in the permanent 
partial disability award for his shoulder. The referee affirmed 
the determination order. He found that claimant's left shoul­
der symptoms were related to the myocardial infarction and 
not to any traumatic incident. Consequently, he concluded 
that the settlement encompassed the shoulder condition as 
well as the heart condition. 

SAIF concedes, and we agree, that the f inal order of 
the first referee determined that the shoulder injury was sepa-
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rately compensable and that that determination is effectively 
the law of the case. The referee and the Board erred in recon­
sidering the compensability of the shoulder condition. 

Claimant suggests that we can determine the extent 
of his disability. Our review is not de novo. ORS 183.482; 
Armstrong v. Asten-Hill Co., 90 Or App 200, 752 P2d 312 
(1988). 

' Reversed and remanded for reconsideration. 

No. 588 October 19, 1988 475 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Bert E. Miltenberger, Claimant. 

M I L T E N B E R G E R , , 
Petitioner, 

v. 
HOWARD'S P L U M B I N G et al, 

Respondents. 
(WCB 86-0564M; CA A43602) 

Judicial review from Workers' Compensation Board. 

Argued and submitted January 13,1988. 

Jay W. Beattie, Portland, argued the cause for petitioner. 
On the brief were Catherine Riffe and Lindsay, Hart , Nei l & 
Weigler, Portland. 

Christ ine Chute, Assistant At torney General, Salem, 
argued the cause for respondents. W i t h her on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. 

Aff i rmed. 

Cite as 93 Or App 475 (1988) 477 

N E W M A N , J . 

Claimant seeks review of the Workers' Compensa­
tion Board's own motion order on reconsideration that held 
that, because claimant's aggravation rights had expired, i t had 
own motion jurisdiction. Former ORS 656.278.1 We a f f i rm. 

I f claimant's aggravation rights under ORS 656.273 
had expired, the Board had own motion jurisdiction. Former 
ORS 656.278. Although, in that event, ORS 656.278(3) limits 
claimants' appeal rights to cases where "the [own motion] 
order diminishes or terminates a former award," claimant 
may seek review of the Board's determination that, because 
aggravation rights had expired, i t had own motion jurisdic­
t ion. ORS 656.298(1). 

On January 29, 1979, claimant suffered a compensa­
ble injury to his lower back. The Workers' Compensation 
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Department ini t ial ly did not issue a Determination Order. A t 
first , the injury was nondisabling, but in November, 1980, i t 
became disabling. Insurer reopened the claim. On November 
17, 1981, the Department issued a determination order that 
awarded compensation for temporary total disability f rom 
December 8, 1980, through Apr i l 13, 1981, and five percent 
unscheduled permanent partial disability.2 The order advised 
claimant: 

478 Miltenberger v. Howard's Plumbing 

" I f your condition as a result of this injury or disease gets 
worse, you may apply to the insurer named on this order for 
additional compensation. You must file your claim for addi­
tional compensation within five years from * * * November 
17, 1981 ." 

I n August, 1985, claimant's condit ion worsened. 
Insurer reopened the claim and submitted i t to the Evaluation 
Division for closure. The Division forwarded i t to the Board, 
because the Division believed that claimant's aggravation 
rights had expired. In October, 1986, the Board issued an own 
mot ion determinat ion that claimant receive T T D f r o m 
August 19,1985, through May 13,1986. On claimant's request, 
the Board abated the order. Thereafter, i t issued an own 
motion determination on reconsideration and ruled that i t 
had jurisdiction to issue an own motion order. I t stated: 

"Claimant's condition resulting from his January 1979 
nondisabling injury worsened in November 1980. Concluding 
that the nondisabling injury had become disabling more than 
one year from the date of the injury, [insurer] correctly pro­
cessed the claim as one for aggravation. [ORS 656.262(12), 
formerly ORS 656.262(11).] Once claimant's condition sta­
bilized, [insurer] submitted the claim to the Evaluation Divi­
sion for closure. Since claimant's i n ju ry had been 
nondisabling and no determination had been made, his 
aggravation rights were statutorily required to have com­
menced January 29, 1979, the date of his injury. ORS 
656.273(4)(b). 

"Unfortunately, the November [17], 1981, Determination 
Order inaccurately stated that claimant's aggravation rights 
began as of the date of the order. This information was 
unquestionably misleading. However, a statement on an 
administrative form cannot modify the express language of 
controlling statutes. Thus, claimant's five-year aggravation 
rights, which began on January 29, 1979, had terminated by 
August 1985, when his condition worsened and [insurer] vol-
1 Former O R S 656.278 provided: 

"(1) Except as provided in subsection (5) of this section, the power and 
jurisdiction of the board shall be continuing, and it may, upon its own motion, 
from time to time modify, change or terminate former findings, orders or awards if 
in its opinion such action is justified." 

"(2) An order or award made by the board during the time within which the 
claimant has the right to request a hearing on aggravation under O R S 656.273 is 
not an order or award, as the case may be, made by the board on its own motion. 

"(3) The claimant has no right to appeal any order or award made by the 
board on its own motion, except when the order diminishes or terminates a former 
award. The employer may appeal from an order which increases the award. 

"(4) The insurer or self-insured employer may voluntarily reopen any claim 
to provide benefits or grant additional medical or hospital care to the claimant. 

"(5) The provisions of this section do not authorize the board, on its own 
motion, to modify, change or terminate former findings or orders: 

"(a) That a claimant incurred no injury or incurred a noncompensable injury; 
or 

"(b) Approving disposition of a claim under O R S 656.289(4)." 
2 In 1982, the Board increased the award to 15 percent. 
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untarily reopened his claim. Since claimant's aggravation 
rights had expired, we had jurisdiction to issue our own 
motion determination pursuant to ORS 656.278." 

ORS 656.273(4)(b), on which the Board relies, states: 
" I f the injury was nondisabling and no determination was 

made, the claim for aggravation must be filed within five years 
after the date of injury." 

I f that section applies, claimant's aggravation rights had 

Cite as 93 Or App 475 (1988) 479 

expired, and the Board had jur isdict ion to issue its own 
motion determination. Claimant asserts, however, that under 
the law in effect on the date he was injured, he had five years 
f rom the date of the determination order of November 17, 
1981, to file an aggravation claim. A t the time of claimant's 
injury, former ORS 656.273(4) read: 

"(a) Except as provided in paragraphs (b) and (c) of this 
subsection, the claim for aggravation must be filed within five 
years after the first determination made under (3) of ORS 
656.268. 

"(b) I f no determination was made, the claim for 
aggravation must be filed within five years after the date of 
injury. 

"(c) If a nondisabling injury did not become disabling 
within at least one year from the termination of medical serv­
ices, the claim for aggravation must be filed within five years 
from the date of injury rather than the date of any determina­
tion issued in the claim." 

Even i f former ORS 656.273(4) applies, however, 
claimant's aggravation rights expired before he f i led his 
aggravation claim. The five-year period runs f rom the date of 
the nondisabling injury and not f rom the date of a determina­
t ion order, i f the period between "the termination of medieval 
services" and the date that the injury became disabling is not 
less than one year. Former ORS 656.273(4)(c). The statutory 
language "termination of medical services" means termina­
t ion of medical services for the nondisabling injury. 

The record, which we review de novo, does not show 
that claimant's injury became disabling less than one year 
after the termination of medical services for the nondisabling 
injury. I t was claimant's burden to show that. 3 A t most, the 
record only shows that claimant received medical services for 
"several months" after that injury. Accordingly, even i f former 
ORS 656.273(4)(c) applies, the Board did not err when i t 
decided that i t had own motion jurisdiction. 

Claimant also asserts that the Board is estopped f rom 
exercising its own motion jurisdiction, because the November 
480 Miltenberger v. Howard's Plumbing 

17,1981, determination order expressly stated that he had five 
years f rom that date to file an aggravation claim. The Board 
conceded that the information contained in the order was 
misleading. Claimant, however, does not argue that he was, in 
fact, misled and did not show that he relied on that informa-

3 At oral argument, claimant argued that we should, at a minimum, remand the 
case to the Board to take evidence on when medical services terminated after his 
January, 1979, injury. Claimant, however, had the opportunity to submit his evidence 
to the Board when it reconsidered its own motion determination. 
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t ion to his detriment. See Employment Diu. v. Western Graph­
ics Corp., 76 Or App 608, 612, 710 P2d 788 (1985). Claimant's 
condition worsened in August, 1985, over six years after the 
date of the nondisabling injury. He could not have filed an 
aggravation claim before his condition worsened. Accordingly, 
he could not have delayed f i l ing an aggravation claim in 
reliance on the Department's misleading communication. The 
Board was not estopped from exercising its own motion juris­
diction. 

Aff i rmed. 

516 October 26, 1988 No. 595 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Wil l iam J. Anderson, Claimant. 

ANDERSON, 
Petitioner, 

v. 
PUBLISHERS PAPER CO., 

Respondent. 
(WCB No. 82-07774; CA A42755) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 5, 1988. 

Robert Udziela, Portland, argued the cause for petitioner. 
On the brief were Diana Craine, Daniel C. Dziuba, and Pozzi, 
Wilson, Atchison, O'Leary & Conboy, Portland. 

Je ra ld P. Keene, P o r t l a n d , argued the cause f o r 
respondent. W i t h him on the brief was Roberts, Reinisch & 
Klor, P.C., Portland. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge pro tempore. 

JOSEPH, C. J. 

Aff i rmed. 

Van Hoomissen, J., pro tempore, dissenting. 
518 Anderson v. Publishers Paper Co. 

J O S E P H , C.  J . 

Claimant seeks review of a Workers' Compensation 
Board order dismissing his claim. On remand from this court, 
the Board ruled that he had not established good cause for 
fail ing to request a hearing wi th in 60 days after the denial of 
his claim.1 We af f i rm. 

1 O R  S 656.319(1) provides: 

"With respect to objection by a claimant to denial of a claim for compensation 
under O R  S 656.262, a hearing thereon shall not be granted and the claim shall not 
be enforceable unless: 

"(a) A request for hearing is filed not later than the 60th day after the claimant 
was notified of the denial; or 

"(b) The request is filed not later than the 180th day after notification of denial 
and the claimant establishes at a hearing that there was good cause for failure to 
file the request by the 60th day after notification of denial." 
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The background facts are in Anderson v. Publishers 
Paper Co., 78 Or App 513, 515, 717 P2d 635, rev den 301 Or 666 
(1986), and we wi l l not repeat them here. We remanded for the 
Board to determine whether claimant's failure to request a 
hearing on the denial in a timely manner was due to his 
"mistake, inadvertence, surprise or excusable neglect," as 
those terms were used in former ORS 18.160, now ORCP 
71B(1).2 The Board held that claimant had not sufficiently 
shown any of the four factors to prove good cause. 

The burden of establishing good cause for failure to 
file a request for a hearing in a timely manner is on the 
claimant. Naught v. Gamble, supra n 2; Cogswell v. SAIF, 74 Or 
App 234, 237, 702 P2d 81 (1985). Here, claimant contends that 
he did not make a t imely request for a hearing because 
employer's physician told him that his condition was unre­
lated to his compensable injury. He argues that that con­
stitutes good cause. 

On de novo review, we hold that claimant has not met 
his burden. A f t e r work ing in W y o m i n g for a d i f f e ren t 
employer, he went to employer's physician, Dr. Button, rather 
than to Dr. Lawton, who had performed the surgery on his 
hand and forearm. But ton told him that his condition was due 
to overuse and was related more to his recent employment in 
the Wyoming oil fields than to his past work at employer. 
Cite as 93 Or App 516 (1988) 519 

Claimant said that he went to Button because his physical 
problems had persisted when he returned to work. We infer 
from that that he went to employer's doctor because he was 
dissatisfied with what Lawton had been able to do for him. 
Button sent a report to employer. On Apri l 30, 1982, claimant 
signed a certified mail receipt for employer's denial letter and 
notice of right to request a hearing. He testified that he did not 
then file a request for a hearing, because "he didn't think he 
could do anything about i t . " 

Claimant then returned to Lawton, who noted, on 
May 17, 1982, that the symptoms were related to his original 
injury. On June 14 and 24, 1982, Lawton reported to employer 
that claimant's condition was an aggravation of his original 
compensable injury. The record does not clearly show whether 
or to what extent Lawton discussed his diagnosis with claim­
ant. However, his chart note of May 17, 1982, combined with 
the May 26, 1982, notation that claimant had talked with a 
representative of the carrier, was aware that his claim had 
been denied and was continuing to have problems, persuades 
us that claimant knew, or should have known, that his condi­
t ion was related to his previous injury before 60 days had 
passed and intentionally did nothing. 

On August 24, 1982, claimant contacted an attorney. 
He filed a request for a hearing three days later, after the1 60-
day period had expired, but wi th in the 180 days allowed under 
ORS 656.319. The Board found, and we agree, that claimant 
received the denial letter, read i t , understood it and chose not 
to act wi thin the 60 days, but not because of Button's advice or 
because Lawton was involved. His explanations for lack of 
diligence do not constitute good cause for failure to file a 
timely claim. 

2 See Brown u. EB1 Companies, 289 Or 455, 457, 616 P2d 457 (1980); Naught v. 
Gamble, Inc., 87 Or App 145, 150, 741 P2d 901 (1987). 
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Affi rmed. 

V A N H O O M I S S E N , J . , pro tempore, dissenting. 

On de novo review, I would hold that claimant has 
shown good cause for failure to file a request for a hearing in a 
timely manner. 

544 October 26, 1988 No. 600 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Kei th W. Summey, Claimant. 

S U M M E Y , 
Petitioner, 

v. 
A U T O BODY SPECIALIST et al, 

Respondents. 

(WCB 86-09560; CA A46065) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted May 9, 1988. 

Thomas Cary, Eugene, argued the cause for petitioner. 
W i t h him on the brief was Coons & Cole, P.C., Eugene. 

M i l d r e d J. Carmack, Por t land, argued the cause for 
respondents. On the brief were Allan M . Muir , Roger A. 
Luedtke and Schwabe, Williamson & Wyatt , Portland. 

Before Warren, Presiding Judge, and Joseph, Chief Judge, 
and Rossman, Judge. 

W A R R E N , P. J. 

Aff i rmed. 

546 Summey v. Auto Body Specialist 

W A R R E N , J . 
Claimant seeks review of a Workers' Compensation 

Board order aff i rming the referee's determination that he did 
not have good cause for f i l ing an untimely request for hearing 
on Safeco's denial of his claim. Claimant contends that there 
is evidence f rom which i t must be found that, in not filing his 
request for hearing on Safeco's denial, he was relying on a 
representation by a SAIF employe that SAIF would accept the 
claim and that that reliance constitutes good cause. Without 
deciding whether reliance on a representation by SAIF could, 
as a matter of law, constitute good cause for not filing a 
request for hearing on Safeco's denial, we hold that there is 
substantial evidence on the whole record to support the 
Board's f inding that claimant did not, in fact, rely on that 
representation. We af f i rm. ORS 183.482. 

Claimant injured his back in December, 1985, when 
he was working for Safeco's insured. He filed the claim in early 
January, 1986, and Safeco denied responsibility on February 
28, 1986: 

"In summary, from the medical information we received, 
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your present condition is due to an accident on the job with 
Auto Body Specialist on or about September 20, 1984, and 
your alleged reinjury of December 30, 1985, is merely an 
aggravation of your preexisting condition. Therefore, on 
behalf of your employer * * * your claim is respectfully denied. 
I will forward the medical information we have on file to SAIF 
Corporation to put them on notice, which may constitute a 
claim for benefits with them. However, you may wish to con­
tact them." 

Safeco forwarded the medical records to SAIF on March 3, 
1986, and SAIF denied the claim on May 28, 1986. 

Claimant testified that the alleged conversation on 
which he relied took place in June, 1986, and, he thought, 
before SAIF had denied the claim. Lundeen, a SAIF claims 
examiner, allegedly told claimant that he would not need to 
appeal the Safeco denial, because SAIF would probably accept 
the claim. The record shows that claimant received SAIF's 
denial on May 30, 1986. Even if , as claimant testified, the 
conversation wi th Lundeen took place before SAIF's denial, 
and not, as claimant also testified, in June, 1986, that evidence 

Cite as 93 Or App 544 (1988) 547 

sti l l does not place the conversation before Apr i l 29, the 60th 
day after Safeco's denial. 

The record shows that, on March 24, 1986, Lundeen 
spoke wi th claimant's treating chiropractor, who told him that 
claimant's present condition was the result of a new injury. 
Claimant contends that the only possible finding, therefore, is 
that Lundeen would have told claimant after March, 1986, 
that SAIF would accept the claim and that i t , therefore, must 
be found that the representation by Lundeen took place before 
that date. Although the evidence shows that Lundeen had 
information on March 24,1986, that the claim was not SAIF's 
responsibility, i t does not require the f inding that claimant's 
conversation with Lundeen took place before that date. 

Without deciding whether representations by SAIF 
could constitute good cause for fail ing to seek a hearing on 
Safeco's denial, we hold that there is substantial evidence on 
the whole record to support the Board's finding that the con­
versation wi th Lundeen took place more than 60 days after 
Safeco's denial and that claimant could not have relied on i t in 
fail ing to file a request for hearing. 

Claimant contends that he relied on representations 
made by Safeco in its denial that the claim would be compen­
sable by SAIF. Safeco's denial did not represent that th[e claim 
would be compensable by SAIF. We hold, as a matter of law, 
that claimant could not have relied on it in filing a late request 
for hearing. 

Aff i rmed. 
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588 October 26, 1988 No. 609 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Barbara P. Brown, Claimant. 

B R O W N , 
Petitioner, 

v. 
A R G O N A U T I N S U R A N C E C O M P A N Y et al, 

Respondents. 
(WCB 86-03915; CA A46551) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 18,1988. 

Kenneth D. Peterson, Jr., Hermiston, argued the cause for 
petitioner. 

Michael G. Bostwick, Portland, argued the cause for 
respondents. With him on the brief was Davis and Bostwick, 
Portland. 

Before Warden, Presiding Judge, Graber, Judge, and Van 
Hoomissen, Judge pro tempore. 

G R A B E R , J . 

Remanded for reconsideration. 
590 Brown v. Argonaut Insurance Company 

GRABER, J . 
Claimant seeks review of an order of the Workers' 

Compensation Board (Board) that reversed the referee's 
assessment of a penalty and attorney fees against Argonaut. 
We review for substantial evidence and errors of law, O R S 
656.298(6), and remand for reconsideration. 

In 1983, claimant suffered a compensable injury to 
her left elbow, which was diagnosed as tennis elbow.1 In Janu­
ary, 1986, claimant returned to her treating physician, Dr. 
Carpenter, complaining of pain in her left arm. Carpenter 
referred claimant to Dr. Eisler. Both Eisler and Carpenter 
wrote reports about their examinations. At Carpenter's 
request, Eisler examined claimant again on February 18,1986. 
In a letter to Carpenter, he concluded that claimant's "symp­
toms are more likely to be the so-called resistant tennis elbow 
syndrome" than any alternative diagnosis. The Board found 
that Argonaut received Eisler's February 18 letter on April 7. 

Carpenter sent claimant a bill dated February 6, 
1986. Claimant received it and, she testified, shortly there­
after sent it to Argonaut. On February 20, 1986, Argonaut 
issued a timely partial denial, which said: 

"The medical reports we have received indicate you are 
suffering from conditions described as Reynaud's Phenomena 
and ulnar nerve irritation. We are unable to accept responsi-
1 Several months after surgery for that injury, claimant developed a small lipoma 

near her left elbow. She filed a claim, which was resolved by a disputed claim settle­
ment. The settlement provided that it "does not affect claimant's right under the 
compensable accepted claim for the left tennis elbow condition." 
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bility for these conditions, as they appear to be unrelated to 
your accepted claim for left tennis elbow. * * * However, we 
wish to reaffirm our acceptance of responsibility for your 
industrial injury of April 1, 1983, which resulted in left tennis 
elbow." 

Claimant requested a hearing on whether her new condition 
related to the compensable injury. 

On June 7, 1986, Eisler wrote to Argonaut, repeating 
his conclusion that claimant's "diagnosis is a resistant tennis 
elbow syndrome." On July 11, 1986, shortly before the hear­
ing, Argonaut changed its position and agreed that claimant's 
new symptoms stemmed from her compensable tennis elbow. 
Cite as 93 Or App 588 (1988) 591 

Accordingly, Argonaut agreed to pay claimant's medical 
expenses but continued its denial of Reynaud's Phenomenon 
and ulnar nerve irritation "to the extent they exist." 

Because Argonaut agreed that claimant's new symp­
toms resulted from her compensable injury, there was no issue 
of compensability or payment for medical services at the hear­
ing. However, the referee assessed a penalty and attorney fees 
against Argonaut for unreasonable delay and resistance to 
paying claimant's medical expenses. See O R  S 656.262(10); 
ORS 656.382(1). The Board reversed.'2 

We first address the applicable standard of review. 
Whether a denial or delay is unreasonable involves both legal 
and factual questions. We review for errors of law in examin­
ing whether the Board applied the correct legal standard. O R  S 
183.482(8)(a). That standard is whether, from a legal stand­
point, Argonaut had a legitimate doubt as to its liability. If so, 
the denial was not unreasonable. Norgard v. Rawlinsons, 30 Or 
App 999, 1003, 569 P2d 49 (1977). "Unreasonableness" and 
"legitimate doubt" are to be considered in the light of all the 
evidence available to the insurer. See Ginter v. Woodburn 
United Methodist Church, 62 Or App 118, 122, 659 P2d 434 
(1983). 

Using the legal standard, the Board makes a factual 
finding about reasonableness. See Lester v. Weyerhaeuser Co., 
70 Or App 307, 311, 689 P2d 342, rev den 298 Or 427 (1984). 
We review that finding for substantial evidence. O R S 
183.482(8)(c); see also Williams v. SAIF, 31 Or App 1301,1305, 
572 P2d 658 (1977). 

In this case, the Board found that Argonaut reasona­
bly denied the claim, because it had a legitimate doubt as to its 
liability, on February 20. The Board then reasoned: 
592 Brown v. Argonaut Insurance Company 

"[T]he insurer's February 20, 1986, denial was issued 
within the 60 days period for notice of acceptance or denial 
provided by statute. ORS 656.262(6). Furthermore, since it 

2 The referee affirmed Argonaut's partial denial of Reynaud's Phenomenon and 
ulnar nerve irritation. Claimant did not make a contrary argument to the Board, no 
doubt because Argonaut had denied conditions that were not at issue. Argonaut agreed 
to pay all of claimant's medical bills on the basis that they were related to the 
compensable tennis elbow injury. Consequently, the Board's order addressed only 
those issues that the parties argued before the Board and this court: the penalty and 
attorney fees. The Board's order concluded, "The referee's order dated July 29, 1986, is 
reversed." On these facts, we construe the Board's order to reverse only as to those 
issues that it addressed, namely, the penalty and attorney fees award. On remand, the 
Board should correct the oversight. 
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had already denied responsibility for claimant's current prob­
lems, it was not necessary for the insurer to issue another 
denial for the same problems after it received Dr. Eisler's 
February 18, 1986 report. Consequently, we do not find the 
insurer's failure to respond to Dr. Eisler's February 1986 
report unreasonable." 

It is unclear whether the Board meant that, as a matter of law, 
an insurer that timely and properly denies a claim has no duty 
to reevaluate the denial when it receives a later medical report 
or that, as a matter of fact, Argonaut had a legitimate doubt 
about its liability even after it received Eisler's report. 

If the Board meant the former, then it applied the 
wrong standard. After an insurer reasonably denies a claim for 
medical services on the basis that they were unrelated to the 
compensable condition, continuation of that denial in the 
light of new medical evidence becomes unreasonable if, but 
only if, the new evidence destroys any legitimate doubt about 
liability. See Price v. SAIF, 73 Or App 123, 126, 698 P2d 54 
(1985); Norgard v. Rawlinsons, supra, 30 Or App at 1003.3 

Even if the Board applied the correct legal standard, 
its order is not sufficient to permit our review for substantial 
evidence. See Armstrong v. Asten-Hill Co., 90 Or App 200, 205, 
752 P2d 312 (1988). First, the Board made insufficient find­
ings about the February 20 denial, which it concluded was 
reasonable. Because reasonableness depends upon an evalua­
tion of all the evidence available to the insurer when it acted, a 
necessary first step is to determine what evidence Argonaut 
had when it denied the claim. The record is unclear on that 
point, and the various medical reports are inconsistent, but 
neither the referee nor the Board made the required findings. 
Second, the Board did not make any findings to support its 
conclusion that the February 20 denial, if reasonable, did not 
become unreasonable in the light of later medical reports. 

Remanded for reconsideration. 

3 No statute or previous case addresses this issue directly. 

No. 615 October 26, 1988 617 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Betty L  . Vessey, Claimant. 

V E S S E Y , 
Petitioner, 

u. 
SAIF C O R P O R A T I O N et al, 

Respondents. 
(WCB 85-06062; CA A43063) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 13, 1988. 

Robert K. Udziela, Portland, argued the cause for peti­
tioner. With him on the brief were Donald R. Wilson and 
Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 
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Darrell E  . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L  . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

P E R C U R I A M 

Reversed; referee's order reinstated. 

618 Vessey v. SAIF 

P E R C U R I A M 

Claimant appeals an order of the Workers' Compen­
sation Board which reversed the decision of the referee that 
claimant was entitled to an award of permanent total dis­
ability. The Board awarded her 60 percent permanent partial 
disability. The petition for review was filed February 10, 1987. 
We review de novo, Armstrong v. As ten-Hill Co., 90 Or App 
200, 752 P2d 312 (1988). 

There are no issues of law involved; only issues of 
fact. The principal difference between the decision of the ref­
eree and that of the Board was whether claimant had satisfied 
the requirements of ORS 656.206(3) that she "is willing to 
seek regular gainful employment and that [she] has made 
reasonable efforts to obtain such employment." We conclude 
that the referee correctly analyzed the evidence and we agree 
with his findings and conclusions. It would serve no purpose to 
recite the findings of the referee in this opinion. 

Reversed; referee's order reinstated. 

No. 619 November 2, 1988 627 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Rene Van Woesik, Claimant. 

V A N W O E S I K , 
Petitioner, 

v. 
P A C I F I C C O C A - C O L A CO. et al, 

Respondents. 
(WCB 84-09431; CA A36863) 

On remand from the Oregon Supreme Court, Van Woesik 
v. Pacific Coca-Cola Co., 304 Or 436, 746 P2d 219 (1987). 

Judicial Review from Workers' Compensation Board. 

Submitted on remand January 11, 1988. 

James L  . Edmunson and Malagon & Associates, Eugene, 
for petitioner. Peter O. Hansen, Portland, filed an association 
of counsel. 

Craig A. Staples and Roberts, Reinisch & Klor, P.C., Port­
land, for respondents. 

-2126-



 629 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Reversed and remanded to the Board with instructions to 
accept the claim. 
Cite as 93 Or App 627 (1988) 

RICHARDSON, P. J . 

This case is on remand from the Supreme Court for 
reconsideration in the light of Gwynn v. SAIF, 304 Or 345, 745 
P2d 775 (1987). Claimant had been awarded benefits totaling 
30 percent unscheduled permanent partial disability for a 
back injury. In our previous opinion, Van Woesik v. Pacific 
Coca-Cola Co., 85 Or App 9, 735 P2d 1232 (1987), we affirmed 
the Board's determination that claimant had not suffered an 
aggravation sufficient to qualify for additional benefits under 
ORS 656.273. 

The first issue on remand is whether the last arrange­
ment of compensation, a stipulated agreement dated February 
3, 1983, contemplated that claimant would have periodic 
symptomatic flareups of his underlying condition. See Gwynn 
v. SAIF, supra. The language of the agreement is silent on that 
question. We recently addressed a similar issue in Mathis v. 
Modoc Lumber Company, 91 Or App 67, 754 P2d 590, rev den 
306 Or 195 (1988), and determined that, on the basis of medi­
cal evidence existing at the time of the stipulation, the perma­
nent nature of the claimant's injury created a probability that 
disabling symptoms would come and go and that the stipula­
tion contemplated future flareups. Similar reasoning is 
applicable here. Claimant's back condition is permanent, and 
the medical evidence at the time of the stipulation showed 
that it was likely that claimant would continue to experience a 
waxing and waning of his pain symptoms. In October, 1982, 
for example, Dr. Renholds examined claimant and predicted 
that he would have episodes of increased symptoms requiring 
periods of physical therapy. We conclude that the parties con­
templated periodic flareups at the time of the stipulation. 

We turn to the question of whether claimant has 
proved an aggravation of his low back condition since the last 
arrangement of compensation. When an initial award of per­
manent partial disability is predicated on an anticipation of 
some short periods of waxing and waning, there is no legal 
reason to order payment of additional compensation for those 
periods. Nevertheless, if a claimant's physical condition wors­
ens or the symptoms of his injury produce disability for more 
than the short period contemplated at the time of the stipula­
tion, then additional benefits may be justified. Gwynn v. 
SAIF, supra. 

Employer agrees that claimant has experienced peri­
odic flareups of pain. It is difficult to determine from the 
record how long each episode lasted but it is clear that they 
have increased in frequency and that some lasted for at least 
the 14-day period identified in Gywnn as the appropriate 
guideline. Accordingly, we conclude that claimant has estab­
lished a worsening since the 1983 stipulated settlement. 

Reversed and remanded to the Board with instruc­
tions to accept the claim. ^ 
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631 No. 620 November 2, 1988 

IN T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Cleo F  . Perry, Claimant. 

P E R R Y , 
Petitioner, 

v. 
SAIF C O R P O R A T I O N et al, 

Respondents. 
(WCB 85-07195; CA A44205) 

Judicial Review from Workers' Compenation Board. 

Argued and submitted January 13,1988. 

Leo R. Probst, Portland, argued, the cause for petitioner. 
With him on the brief was Leo R. Probst & Associates, Port­
land. 

Darrell E  . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L  . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Reversed and remanded to the Board for acceptance of the 
claim. 
Cite as 93 Or App 631 (1988) 

RICHARDSON, P. J . 

Claimant seeks review of a Workers' Compensation 
Board order which affirmed the referee's decision upholding 
SAIF's denial of his aggravation claim. 

Claimant injured his back on the job in November, 
1979. The first determination order respecting the injury was 
May 14, 1980. After several subsequent reopenings, the claim 
was finally closed on July 2, 1984, by a stipulated award of 30 
percent permanent partial disability.1 The parties also agreed, 
as part of the written stipulation, that claimant was not per­
manently and totally disabled at that time. 

In April, 1985, he was admitted to the hospital for 
treatment of his low back. His right to file an aggravation 
claim for the 1979 injury would expire May 14, 1985, and to 
establish an aggravation, he would have to show a worsening 
subsequent to the last arrangement of compensation on July 
2,1984. He consistently has refused surgery. On that occasion, 
he was put in traction, which relieved the pain, and spent 
about six days in the hospital. He filed a claim for aggravation 
on May 6, 1985, eight days before his aggravation rights 
expired. S A I  F denied the claim. 

 Claimant had already received permanent partial disability awards for other 
compensable injuries. The cumulative total of all of the awards was in excess of 100 
percent of the degrees allowed by ORS 656.214. 
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S A I  F argues that claimant has not proved a worsen­
ing of his back condition before the expiration of his aggrava­
tion rights. Claimant counters that the statutory limitation is 
for the filing of a claim for aggravation and that he must prove 
only that a worsening occurred before the hearing. In essence, 
he contends that he could file a timely claim for aggravation 
and then establish it by showing that his condition worsened 
after the claim was filed and after his rights to aggravation 
have expired. We disagree. A claim for aggravation is essen­
tially a notification to the employer or carrier that a compen­
sable condition has become worse. Under claimant's theory, 
he could file a precautionary aggravation claim just before 
expiration of the limitation period simply to preserve a claim 
which did not then exist. If his condition worsened later, he 
would have preserved a timely request for compensation. 

634 Perry v. SAIF 

There has to be a worsening before expiration of the aggrava­
tion rights. 

The referee found that claimant had experienced epi­
sodes of pain since the last arrangement of compensation but 
that his underlying condition had not worsened before May 14, 
1985. We agree. His treating physician indicates that, 
although he had flare-ups of pain requiring treatment, his 
condition did not change until late 1985, after the aggravation 
period had expired. 

After this case was submitted, the Supreme Court 
decided Gwynn v. SAIF, 304 Or 345, 745 P2d 775 (1987). 
There the court said: 

"Compensation is not payable under the Workers' Com­
pensation Law for symptoms alone, but to the extent that 
symptoms, such as pain, dizziness, nervousness, etc., cause 
loss of function of the body or its parts and, in the case of 
unscheduled disability, resulting loss of earning capacity, the 
disabling effects of the symptoms are to be considered in 
fixing awards for disability." 304 Or at 352. 

In a situation where there is a waxing and waning of symp­
toms of a compensable condition which may have been con­
templated in the last award of compensation, the court 
devised a bright line to determine when the resulting inca­
pacity becomes an aggravation under ORS 656.273: 

"If the worker, as a result of worsening of the worker's condi­
tion from the original injury, becomes totally disabled for 
more than 14 consecutive days or becomes an inpatient at a 
hospital for treatment of that condition, the worker is at least 
entitled to compensation for temporary total disability." 304 
Or at 353. 

The worker may also be entitled to some degree of permanent 
disability to be fixed after becoming medically stationary. 

Claimant received inpatient hospital treatment for 
his back condition before expiration of his aggravation rights. 
The referee and the Board upheld the denial on the basis that 
there was no worsening of his underlying condition. That anal­
ysis is no longer controlling in a case of this sort. 

Reversed and remanded to the Board for acceptance 
of the claim. 
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635 No. 621 November 2, 1988 

IN T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Irene Jensen, Claimant. 

J E N S E N , 
Petitioner, 

v. 
E M P L O Y M E N T D I V I S I O N M A N A G E M E N T et al, 

Respondents. 
(WCB 86-03379; CA A44025) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 13, 1988. 

James L  . Edmunson, Eugene, argued the cause for peti-. 
tioner. On the brief were Karen M. Werner and Malagon & 
Moore, Eugene. 

Darrell E  . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L  . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Affirmed. 

Cite as 93 Or App 635 (1988) 

RICHARDSON, P. J . 

Claimant seeks review of an order of the Workers' 
Compensation Board which reversed the referee and upheld 
SAIF's denial of her occupational disease claim. On de novo 
review, we affirm. 

Claimant, who is now 55 years old, worked for the 
State Employment Division. In 1980, she was transferred to 
the claims department, which involved some standing, more 
activity and stressful contact with sometimes hostile claim­
ants. After several months in that department, she developed 
severe back pain and was hospitalized. The diagnosis was a 
marked narrowing of the space between two discs resulting 
from a degenerative disc disease. She returned to work but 
quit in 1981 because of back pain and then worked with her 
husband in a plant nursery business. Her back pain abated 
during that time. 

In early 1983, she returned to the claims department 
of the Employment Division. Her back pain returned within a 
few months, and she again sought treatment. The diagnosis 
and treatment were the same as in 1981. After returning to 
work with a reduced work load, she quit in August, 1984, and 
filed an occupational disease claim in December, 1985. 

The medical evidence, in addition to the diagnosis of 
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disc disease, consists of reports by Dr. Lahti, claimant's treat­
ing physician, and Dr. Langston, who examined claimant at 
the request of SAIF . Both physicians agreed with the earlier 
diagnosis and concluded that the disc disease was not caused 
by claimant's work. They also stated that she had a strain 
superimposed on the degenerative condition that was pro­
duced by the work which she described. 

The referee held that the strain was a separate condi­
tion from the disc disease and was compensable, because the 
major contributing cause of it was the stress at her employ­
ment. The Board, in reversing the referee, concluded that the 
two doctors were merely describing symptoms of the degener­
ative disease and not a separate condition. We agree with the 
Board essentially. Neither physician described a work-caused 
strain that was separate from the symptoms that the stress 
produced on the disc disease. There was no worsening of the 
638 Jensen v. Employment Division 

underlying condition. Weller v. Union Carbide, 288 Or 27, 602 
P2d 259 (1979). 

Affirmed. 

No. 627 November 2, 1988 659 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Robert S. Littleton, Claimant. 

L I T T L E T O N , 
Petitioner, 

u. 
W E Y E R H A E U S E R CO., 

Respondent. 
(WCB 85-04258; CA A45147) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 14, 1988. 

James L  . Edmunson, Eugene, argued the cause for peti­
tioner. With him on the brief were Karen M. Werner and 
Malagon & Moore, Eugene. 

Allan M. Muir, Portland, argued the cause for respondent. 
With him on the brief were Roger A. Luedtke and Schwabe, 
Williamson & Wyatt, Portland. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

B U T T L E R , P. J . 

Reversed; remanded for award of attorney fees. 
Cite as 93 Or App 659 (1988) 661 

B U T T L E R , P. J . 
Claimant seeks review of an order of the Workers' 

Compensation Board affirming the referee's determination 
that certain medical services are not compensable, because 
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they are not reasonable and necessary. Additionally, he seeks 
attorney fees for having prevailed before the Board on 
employer's cross-appeal concerning the compensability of cer­
tain other medical bills which the Board held were related to 
diagnostic procedures. 

We review pursuant to ORS 656.298(6) and conclude 
that the Board's decision concerning the compensability of 
the medical services is supported by substantial evidence. 

The remaining question is whether claimant is 
entitled to attorney fees for having prevailed on employer's 
cross-appeal to the Board. The present statutory provision is 
OR S 656.382(2): 

"If a request for hearing, request for review, appeal or 
cross-appeal to the Court of Appeals or petition for review to 
the Supreme Court is initiated by an employer or insurer, and 
the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claimant or 
the attorney of the claimant a reasonable attorney fee in an 
amount set by the referee, board or the court for legal repre­
sentation by an attorney for the claimant at and prior to the 
hearing, review on appeal or cross-appeal." 

Claimant contends that, as we have interpreted that provision 
in Travis v. Liberty Mutual Ins., 79 Or App 126, 717 P2d 1269, 
rev den 301 Or 445 (1986), it requires that claimant be 
awarded attorney fees. In Travis, we held that a claimant can 
recover insurer-paid attorney fees under O R S 656.382(2) for 
prevailing on an employer's cross-appeal to the Board. 

As employer notes, OAR 438-47-075 provides: 
"In the event of a cross-appeal by either party [the admin­

istrative provisions relating to attorney fees] shall be applied 
as if no cross-appeal was taken, unless the party initiating the 
appeal withdraws his appeal and the cross-appellant proceeds; 
in which case the cross-appellant shall be considered the ini­
tiating party." 

Read in the context of the other administrative rules, OAR 
662 Littleton v. Weyerhaeuser Co. 

438-47-075 would appear to preclude an award of insurer-paid 
attorney fees to a claimant for having prevailed on an 
employer's cross-appeal to the Board or cross-petition to the 
the Court of Appeals, unless the cross-appeal or cross-petition 
is the only matter which proceeds to disposition by the Board 
or court. Only in that circumstance is the cross-appeal or 
cross-petition considered to have been "initiated" by the 
employer, as required by ORS 656.382(2). Claimant contends 
that the rule is inconsistent with our opinion in Travis. 
Although we agree that it is, the parties in Travis did not raise, 
and we did not address the application of, the administrative 
rule; therefore, that case is not dispositive.1 The question, 
therefore, is not whether the rule is inconsistent with Travis, 
but whether it is inconsistent with the statute. 

T h e rule was adopted in 1974. I n Teel v. 
Weyerhaeuser, supra, n 1, decided in 1983, the Supreme Court 

1 The application of the administrative rule has not been raised or addressed in 
any case decided under ORS 656.382(2). See Teel v. Weyerhaeuser Co., 294 Or 588. 
660 P2d 155 (1983); Saiville v. EBI Companies, 81 Or App 469, 726 P2d 394, rev den 
302 Or 461 (1986). 
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held that the term "initiated" as used in an earlier version of 
ORS 656.382(2), encompassed "cross-appeals" to the Court of 
Appeals of issues that would otherwise not have been dealt 
with by that court, even though the statute at that time did not 
refer to "cross-appeals" to the Court of Appeals.2 The court 
held that the party responsible for bringing an issue before the 
reviewing body, whether by appeal or cross-appeal, "initiates" 
the appeal within the meaning of the statute. Shortly after 
Teel was decided, the statute was amended to refer specifically 
to cross-appeals, consistent with Teel. Or Laws 1983, ch 568, 
§ 1. Although Teel involved a cross-appeal to the Court of 
Appeals, the same reasoning applies to initiating review by the 
Board. In fact, we have read the present statute to encompass 
cross-appeals to the Board, although it is not clear that it 
expressly includes them. Travis v. Liberty Mutual Ins., supra. 

We understand the legislature to have adopted the 
Supreme Court's rationale that the term "initiated," as used 
in the statute, encompasses the raising of issues that would 

Cite as 93 Or App 659 (1988) 663 

not otherwise have been dealt with by the reviewing body, and 
we have applied that rationale, under the present statute, to 
cross-appeals at the Board level. Travis v. Liberty Mutual Ins., 
supra. The Board is not authorized to interpret the statute 
more narrowly; OAR 438-47-075 has been superseded by both 
the courts and the legislature. Here, employer raised an issue 
in its cross-appeal that the Board would not otherwise have 
considered. Claimant is entitled to attorney fees for having 
prevailed on that issue. 

Reversed; remanded to the Board for an award of 
attornev fees. 

2 The Supreme Court, the statute and OAR use the terms "appeal" and "cross-
appeal" to describe what we generally refer to as a petition or cross-petition for review. 
In our discussion of Teel, we also use the statutory language. 

670 November 2, 1988 No. 629 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Carol J  . Knapp, Claimant. 

K N A P P , 
Petitioner, 

v. 
W E Y E R H A E U S E R C O M P A N Y , 

Respondent. 

(WCB 86-02762; CA A45202) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 6, 1988. 

Michael R. Stebbins, North Bend, argued the cause for 
petitioner. With him on the brief was Hayner, Stebbins & 
Coffey, North Bend. 
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Jon Littlefield, Coos Bay, argued the cause for respondent. 
On the brief were Daniel M. Spencer and Foss, Whitty, Lit ­
tlefield & McDaniel, Coos Bay. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

B U T T L E R , P. J . 

Reversed and remanded. 

672 Knapp v. Weyerhaeuser Co. 

B U T T L E R , P. J . 
In this workers' compensation case, claimant seeks 

review of the Board's order affirming the referee's determina­
tion that employer's letter to claimant dated November 22, 
1985, was a permissible "back-up denial" of compensation, see 
Bauman v. SAIF, 295 Or 788, 670 P2d 1027 (1983), and that 
claimant did not have good cause for failing to request a hear­
ing within 60 days of that denial. 

From January to September, 1983, while working for 
employer, claimant experienced back pain and saw Dr. Bert 
for treatment and medication. In September, she was laid off 
from her job for reasons unrelated to her back. She continued 
to receive treatment and, in August, 1984, underwent back 
surgery. On October 4, 1984, employer denied a claim for an 
occupational disease. Claimant sought a hearing, at which she 
testified that, because of her back problem, she had not 
worked for wages after September, 1983. In an order dated 
June 20,1985, the referee determined that the claim, including 
the back surgery of August 23, 1984, was compensable. He 
reversed employer's denial but did not remand the case to 
employer for payment of compensation. The Board affirmed. 
Employer did not pay benefits for temporary total disability, 
apparent ly reasoning, in rel iance on Cutwright u. 
Weyerhaeuser Co., 299 Or 290, 702 P2d 403 (1985), that, 
because claimant had been laid off since September, 1983, she 
was not entitled to any benefits for time loss. 

Claimant sought another hearing. The evidence 
showed that, after she was laid off, she looked for work and 
drew unemployment compensation from September, 1983, 
until July, 1984, and that her doctor had authorized time loss 
from June 22, 1984. On October 11, 1985, another referee 
ordered employer to pay temporary total disability benefits, 
offset by any unemployment compensation that claimant had 
received, from June 22,1984, "until termination * * * is appro­
priate." The Board affirmed that order on June 17, 1986. 

In the meantime, on November 22, 1985, employer 
wrote to claimant, advising her that it had just learned that 
she had reported to the Employment Division that she had 
earnings of $785 for the period from April 29, 1984, through 
July 22, 1984. The letter went on to state that claimant's 
treating physician apparently had had no knowledge of the 
Cite as 93 Or App 670 (1988) 673 

work resulting in those earnings and that the clinical evidence 
showed that claimant experienced a worsening of her back 
condition during the same period. Because claimant's treating 
physician had testified that claimant's worsened back condi-
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tion was the result, in part, of off-the-job activity, employer 
reasoned that work claimant may have performed from April 
29, 1984, to July 22, 1984, contributed to the condition for 
which surgery was performed in August, 1984. Accordingly, 
employer denied responsibility for the condition it had been 
ordered by the first referee to accept in 1984. 

Claimant received the denial on November 23, 1985. 
„ Her attorney received a copy on November 25, 1985. He read it 

on December 2,1985, and understood it to be a denial, but did 
not file a request for hearing until February 24, 1986. The 
Board, affirming the second referee, dismissed the request for 
hearing as untimely, because claimant had not established 
good cause. 

Claimant contends that her request for hearing 
should not be subject to or limited by the time restrictions 
applicable to hearing requests on denials, because there is no 
legal basis for employer's denial and, therefore, it should be 
treated as a nullity. She asserts, in essence, that employer, 
having once denied the claim and having been ordered to 
accept it, could not again deny it, even if, as employer con­
tends, claimant testified untruthfully at the hearing. We agree 
that there was no circumstance that permitted a denial. There 
must be some finality to the process of claims adjudication. It 
would not be furthered by a policy permitting readjudication 
each time that a party discovers a nondisclosure or misrepre­
sentation by the other party. For that reason, issue preclusion 
applies to workers' compensation cases, including this case. 
North Clackamas School Dist. v. White, 305 Or 48, 750 P2d 
485, on reconsideration, 305 Or 468, 752 P2d 1210 (1988). 

Contrary to employer's contention, Bauman v. SAIF, 
supra, is inapplicable. It permits an employer to deny a claim 
that it has accepted if the acceptance was made under circum­
stances of fraud or misrepresentations. It does not permit a 
collateral challenge to a final order of the Board on the same 
grounds. Employer had once denied this claim and had had 
the opportunity to litigate the denial on its merits. It may not 
do so again. 
674 Knapp v. Weyerhaeuser Co. 

Employer's denial, having no basis in law, did not 
require a response within the period of limitation of ORS 
656.319(l)(a). Claimant's request for hearing is, therefore, not 
subject to dismissal on the ground that it was not filed within 
60 days of the denial and should be treated as a challenge to 
employer's refusal to pay benefits pursuant to the prior orders. 

Reversed and remanded. 
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675 No. 630 November 2, 1988 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Benny G. Parker, Claimant: 

P A R K E R , 
Petitioner, 

v. 
D. R. J O H N S O N L U M B E R CO., 

Respondent. 
(WCB 85-10591; CA A45598) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted April 1, 1988. 

Dean Heiling, Roseburg, argued the cause for petitioner. 
With him on the brief was Heiling & Morrison, P.C., Rose­
burg. 

E . Jay Perry, Eugene, argued the cause for respondent. 
With him on the brief was Employers Defense Counsel, 
Eugene. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J . 

Reversed and remanded to referee for determination of 
benefits, penalties and attorney fees. 
Cite as 93 Or App 675 (1988) 

WARREN, J . 
Claimant seeks review of a Workers' Compensation 

Board order affirming the referee's decision that he is not 
entitled to penalties and attorney fees. We review pursuant to 
ORS 183.482(7) and (8) and reverse and remand. 

There are four Board orders. We review only the last 
one, Order IV. On January 15, 1985, pursuant to our decision 
in Parker v. D. R. Johnson Lumber Co., 70 Or App 683, 690 
P2d 1087 (1984), the Board issued an order on remand (Order 
I ) , ordering employer to accept claimant's back claim. 
Employer did not seek review of that order, and it became 
final. On January 22, 1985, it filed a Board motion seeking 
another hearing on the question decided in our opinion on the 
ground that we had changed the burden of proof. The Board 
issued an order on reconsideration (Order II) on January 30, 
1985, denying a new hearing. It did not abate Order I . 
Employer sought review, and we affirmed Order II without 
opinion on October 23, 1985. D. R. Johnson Lumber Co. v. 
Parker, 76 Or App 212, 707 P2d 643, rev den 300 Or 470 (1985). 

In the meantime, on February 12,1985, claimant had 
filed a request for hearing, alleging that employer's motion for 
rehearing had been filed for the purpose of delay and without 
reasonable grounds. ORS 656.382(2). Claimant also sought 
payment of temporary total disability and medical benefits 
and requested a penalty and attorney fees for employer's con­
tinued nonpayment. - 2136 -
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On March 22, 1985, employer paid claimant 
$25,884.88 for temporary total disability from September 13, 
1982, through April 17, 1984. Claimant had not been released 
for work, and employer had not sought claim closure. 
Employer explains that its decision not to pay disability bene­
fits for the period after April 17,1984, was based on a medical 
report of May 18, 1984, from which it determined that claim­
ant had become medically stationary on April 17, 1984. 

A referee issued an order dismissing claimant's 
request for hearing on the ground that it had been pre­
maturely filed, because the benefits under Order I did not 
become due until 14 days after Order II, on February 14,1985. 
Claimant requested Board review. On July 17, 1986, in Order 
III , the Board affirmed the referee as to the medical benefits, 

 Parker v. D. R. Johnson Lumber Co. 

on the grounds that employer's obligation to pay those bene­
fits was stayed pursuant to O R S 656.313(4) pending 
employer's petition for review of Order I or, in the alternative, 
that the petition was premature as to medical benefits, 
because they did not become due until 90 days after Order I. It 
correctly reasoned, however, that Order II did not extend the 
deadline for the payment of benefits for disability, because it 
neither abated nor withdrew Order I. It determined that pay­
ment of those benefits was not stayed pending review and 
became due 14 days after Order I. On the merits, Order III 
awarded claimant penalties and attorney fees on "amounts 
due under [Order I ] ." 

Employer did not seek review of Order III . However, 
it did not pay penalties and attorney fees or temporary total 
disability due after April 17,1984, and claimant again sought a 
hearing. The Board issued the order on review here (Order 
IV) , affirming without opinion the referee's determination 
that the issue of claimant's entitlement to benefits for tempo­
rary total disability for the period after April 17, 1984, and 
related penalties, either should have been raised before or had 
been decided adversely to claimant in Order III . It determined 
that Order III awarded penalties and attorney fees only with 
respect to the amount of temporary disability that had been 
paid by employer on March 22, 1985, and said nothing about 
whether claimant was entitled to benefits after April 17,1984. 

Reading Order III as a whole, we disagree with Order 
IV and conclude that, although Order III did not expressly 
discuss the question of claimant's entitlement to disability 
benefits after April 17, 1984, it implicitly decided that ques­
tion favorably to claimant. The first paragraph of the referee's 
order in that proceeding indicates that claimant raised the 
question of employer's continued failure to pay temporary 
total disability. It can be inferred from Order III that the 
Board assumed that employer had a continuing obligation to 
pay benefits after April 17, 1984, because, although there was 
evidence that he was medically stationary, he had not been 
released for work and employer had not sought claim closure. 
The order recites that, on March 22, 1985, employer "paid a 
portion of the temporary disability benefits" due (emphasis 
supplied), thereby suggesting that additional benefits for dis­
ability were due. It requires employer to pay a penalty on "the 
amount due under [Order I ] ," again suggesting that there was 
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still an amount due. Implicit in Order III is the conclusion that 
the duration of claimant's temporary disability was then 
undetermined but that it extended beyond April 17,1984. The 
penalty assessed by Order I I I applies to whatever benefits 
ultimately are determined to be due under Order I. Employer 
did not seek review of Order I I I , and it became final. 

Claimant is entitled to penalties and attorney fees for 
late payment of temporary total disability benefits now due. 
Because of our disposition of the petition for review, we do not 
reach claimant's remaining assignments. 

Reversed and remanded to the referee for a determin­
ation of benefits, penalties and attorney fees. 

698 November 2, 1988 No. 634 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Annette K  . Mageske, Claimant. 

A R G O N A U T I N S U R A N C E C O M P A N Y et al, 
Petitioners, 

u. 
M A G E S K E , 
Respondent. 

(WCB 84-13399; CA A44265) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 8,1988. 

Allen W. Lyons, Portland, argued the cause for petitioners. 
With him on the brief was Davis, Bostwick, Scheminske & 
Lyons, Portland. 

Robert Wollheim, Portland, argued the cause for 
respondent. With him on the brief was Welch, Bruun & 
Green, Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

D E I T S , J . 

Affirmed. 
700 Argonaut Insurance Company v. Mageske 

DEITS, J  . 
Employer seeks review of a Workers' Compensation 

Board order affirming the referee and holding that claimant's 
left thoracic outlet syndrome is compensable. On de novo 
review, we affirm.1 

Claimant was employed by Ruth Ashbrook Bakery as 
a wrapping machine operator. On August 21 and 27, 1984, she 
sought treatment from Dr. Stiger for pain in her chest and 
arm. Stiger noted that she was experiencing "another episode 

1 The petition for review in thi9 case was filed on May 20,1987, before the effective 
date of Or Laws 1987, ch 884, § 12a. 
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of chest pain [and] pain down (L) arm." He also noted that 
this was a "work associated and aggravated condition." On 
August 28, 1984, claimant filed a claim wi th employer, report­
ing that sometime during the past week she had injured her 
neck and back while l i f t i ng 30 to 40 pound rolls of cellophane 
and placing them on a wrapping machine. Subsequently, her 
condition was diagnosed as bilateral carpal tunnel syndrome 
and left thoracic outlet syndrome (TOS). 

Employer accepted coverage of the carpal tunnel syn­
drome claim but denied the TOS claim, asserting that i t was 
not the result of a work-related injury. Claimant sought a 
hearing. She testified that, on August 18 or 19, 1984, she had 
dropped a roll of cellophane on her shoulder while placing it 
on a wrapping machine and that the pain associated with her 
condition arose after that incident. Dr. Silver, a neurosurgeon 
and claimant's treating physician, concluded that the TOS 
could have resulted from claimant's work i f she had suffered a 
traumatic blow to her shoulder. His opinion was generally 
supported by Dr. Baum, an orthopedic surgeon, who also eval­
uated claimant in Apr i l , 1985. Four other physicians who 
examined claimant testified that her TOS was not the result 
of a work-related injury. The referee determined that claim­
ant's TOS claim is compensable, and the Board affirmed. 
Employer seeks review, contending that claimant did not 
prove that her condition was caused by her employment. 

I n order to establish that her TOS is compensable, 
claimant must prove by a preponderance of the evidence that a 
work-related injury was a material contributing factor in pro­
ducing her TOS. Olson v. State Ind. Acc. Com., 222 Or 407, 352 
Cite as 93 Or App 698 (1988) 701 

P2d 1096 (I960). 2 Claimant's case is largely dependent on the 
testimony of Silver. Employer asserts that the referee and 
Board should have rejected his opinion because it was based 
on an inaccurate medical history. I t argues that the medical 
history was inaccurate because there was no reliable evidence 
that claimant suffered a blow to her shoulder in August, 1984. 

We conclude that Silver's diagnosis was not based on 
an inaccurate medical history. Claimant established by a pre­
ponderance of the evidence that an injury occurred in August, 
1984. Although Stiger, who treated her soon after the alleged 
injury, do not specifically indicate that she dropped a roll of 
cellophane on her shoulder, he noted in his reports that she 
was required to l i f t such rolls and that she was suffering a 
"work associated and aggravated condition." On the 801 form 
filed wi th employer on August 28, she indicated that she was 
injured while "lifting [a] paper roll up to machine * * *." Fur­
ther, in February, 1985, when she f i rs t saw Silver, she told h im 
that she had been injured in an incident in August. Employer 
asserts that there were inconsistencies in her indication of the 
exact date of the alleged in jury and that these inconsistencies 
result in a failure of proof. We do not agree. Claimant's con­
tradictory statements were made months after the alleged 
injury and are just as likely attributable to her inability to 
remember the exact date as to an intent to fabricate the inci-

2 Employer asserts that claimant must prove that her work activities were the 
major contributing cause of her T O S  . However, that burden applies only to occupa­
tional diseases, as opposed to work-related injuries. O R S 656.802(l)(a). Although it 
may not have been clear from claimant's initial filing whether she was proceeding on a 
theory of injury or occupational disease, she has taken the position before the referee, 
the Board and this court that she suffered an injury. 
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dent. In view of the referee's finding her credible and the fact 
that on her 801 form she did report an incident, we conclude 
that she has proved by a preponderance of the evidence that 
an incident occurred in which she suffered a blow to her shoul­
der. 

Employer also argues that, even i f claimant did suffer 
an injury to her shoulder, Silver's explanation of the cause of 
TOS should be rejected because i t is based on a causation 
theory of TOS that has not been proven and because there is 
substantial medical opinion in the record concluding that her 
condition was not work related. Silver said that the TOS was 
caused by a nerve irr i ta t ion or spasm that resulted f rom a blow 
702 Argonaut Insurance Company v. Mageske 

to her shoulder. Although Baum agreed wi th Silver's nerve 
i r r i ta t ion theory, physicians called by employer disagreed. 
They testified that TOS is most often the result of a con­
genital abnormality or a compressed artery. 

We conclude that Silver's testimony established that 
claimant's injury was compensable. Although there was con­
tradictory medical evidence, even the physicians who did not 
agree wi th Silver's theory testified that he is a qualified physi­
cian held in high regard in the medical community. They also 
conceded that TOS is an area of medical science where there is 
considerable controversy among experts. Silver was claim­
ant's treating physician for a substantial time and, as the 
treating physician, was able to observe claimant's shoulder 
during surgery. Significantly, he indicated that he saw no 
evidence that her TOS was the result of a congenital defect or 
a compressed artery. Because of his first-hand exposure to and 
knowledge of claimant's condition, we give his opinion great 
weight. See Giuens v. SAIF, 61 Or App 490, 494, 658 P2d 526 
(1983). 

Aff i rmed. 

No. 635 November 2, 1988 703 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
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U N I Q U E B U I L D I N G M A I N T E N A N C E CO. et al, 
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Argued and submitted March 4, 1988. 

James L . Edmunson, Eugene, argued the cause for peti­
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Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS , J. 

Af f i rmed on petition and on cross-petition. 

Cite as 93 Or App 703 (1988) 705 

D E I T S , J . 

Claimant seeks review of a Worker's Compensation 
Board order reversing the referee and holding that claimant 
failed to prove that her carpal tunnel syndrome is compensa­
ble. Employer cross-petitions from the portion of the Board's 
order holding that claimant's psychiatric disorder is compen­
sable. On de novo review,1 we af f i rm. 

Claimant, 51 years old at the time of the hearing, 
began working for employer as a janitress in 1982. In June 
1983, she suffered a compensable low back injury. Several 
doctors treated her in 1983 for that injury. The claim was 
closed by a determination order on February 9, 1984, wi th an 
award of temporary total disability. On March 2, 1984, she 
began treatment for her back with Dr. Eric Long. He also 
referred her to a psychiatrist, Dr. Deale. On August 7, 1984, 
she complained to Long of upper back and shoulder pain, as 
well as coldness in her hands. Long diagnosed bilateral carpal 
tunnel syndrome and concluded that the condition was unre­
lated to her 1983 injury. In January, 1985, Long performed 
nerve conduction studies which revealed deficits in claimant's 
median nerves bilaterally and in her upper right ulnar nerve. 
That confirmed his diagnosis of the syndrome. At that time, 
claimant indicated to him that her upper extremity problems 
first began while working for employer. Long concluded that 
claimant's carpal tunnel symptoms "appear to relate to work 
activity while employed by [employer] though not clearly to 
the low back incident." On January 14, 1985, claimant filed a 
claim for bilateral carpal tunnel syndrome, which was denied 
by employer. 

In February, 1985, Dr. Wilson examined claimant at 
the request of employer and performed nerve conduction stud­
ies. On the basis of those studies, he concluded that her symp­
toms were unrelated to carpal tunnel syndrome and to her 
work activities wi th employer. Dr. David Long also examined 
claimant. He reported that he had first examined her in late 
1984 and that, at that time, she had not mentioned any prob­
lems wi th her upper extremities. After his examination, he 
concluded that there was no relationship between claimant's 
706 Mai v. Unique Building Maintenance Co. 

upper extremity complaints and her work activities or her 
back injury. Dr. Nathan testified that he did not believe that 
claimant's condition was causally related to her work but con­
cluded that i t was idiopathic in origin. 

I n order to establish that her condition is compensa­
ble, claimant must prove by a preponderance of the evidence 
that her work activities were the major contributing cause of 

1 The petition for review in this case was filed before the effective date of Or Laws 
1987, Or 884, § 12. 

-2141-



her condition. Dethlefs v. Hyster Co., 295 Or 298, 667 P2d 487 
(1983); Weller v. Union Carbide, 288 Or 27, 602 P2d 259 
(1980). 

We conclude that claimant has failed to meet that 
burden. She offered the testimony of Dr. Eric Long, the only 
doctor to find that the carpal tunnel syndrome was work-
related. We find that that testimony is insufficient to sustain 
claimant's burden of proof. His opinion was dependent on 
claimant having experienced upper extremity symptoms 
before her 1983 back injury and her departure f rom work. 2 

However, claimant did not establish that. She saw several 
doctors during 1983 and 1984, but she never expressed any 
complaints regarding her upper extremities un t i l August, 
1984. Although she testified at the hearing that she first expe­
rienced pain while working for employer, that testimony was 
inconsistent wi th her failure to mention i t to the physicians 
who treated her for her 1983 injury and wi th other statements 
that she had previously made. During a 1983 back examina­
t ion, she specifically denied having aches or pains in any other 
joints in her body. On August 28, 1984, when asked by Long, 
she clearly stated that she had not experienced pain while 
working for employer.3 

An additional problem wi th Long's opinion is that, 
although he was aware of claimant's work-related activities, 
Cite as 93 Or App 703 (1988) 707 

he testified that he was not aware of her non-work-related 
activities, and there is no evidence that he was aware of her 
general activities after she stopped working for employer. See 
Blakely v. SAIF, 89 Or App 653, 656, 750 P2d 528, rev den 305 
Or 672 (1988). Without some knowledge of a claimant's other 
activities or an explanation of why, in a particular case, the 
knowledge is unnecessary, a conclusion that a claimant's 
work-related activities are the major contributing cause is not 
persuasive. 

The other medical evidence in this case also does not 
support the claim. A l l of the other doctors who rendered opin­
ions either found that claimant was not suffering f rom carpal 
tunnel syndrome or that her condition was not work-related. 
In view of the inconsistencies in claimant's evidence and the 
substantial contrary evidence, we conclude that she has not 
sustained her burden of establishing that her work-related 
activities were the major contributing cause of her condition. 

Employer cross-petitions f r o m the Board's order 
af f i rming the compensability of claimant's psychiatric condi­
t ion. I t contends that claimant did not sustain her burden of 
establishing, by a preponderance of the evidence, that her 
work-related injury was a material cause of her psychiatric 

2 Although at one point Long stated that his opinion would not change if she had 
first experienced symptoms two months after she left her employment, he later stated 
that, if she did not experience symptoms until that time, it was improbable that her 
condition was work-related. 

3 Claimant contends that Long's opinion is entitled to more weight, because he 
was her treating physician. Although he worked with her for a substantial period of 
time, he first examined her over nine months after she stopped working for employer. 
Consequently, he has no greater insight as to when and if she experienced upper 
extremity pain during her employment with employer, or the particulars of that pain, 
than any other physician in this case might have. See Kienow's Food Stores v. Lyster, 
79 Or App 416, 421, 719 P2d 890 (1986). 
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disorder. Jeld-Wen, Inc. v. Page, 73 Or App 136, 139, 698 P2d 
61 (1985). 

Deale, who treated claimant for her psychiatric prob­
lems, concluded that a material cause of claimant's condition 
was the long term pain which she had suffered as a result of 
her back injury. Employer contends, however, that we should 
not give Deale's opinion much weight, because there was no 
indication in her reports that she was aware of claimant's 
complete medical history. Specifically, employer contends 
that she was not aware that claimant suffered a non-industrial 
back injury in November, 1983, and that all of her treating 
doctors for the June, 1983, injury agreed that her back prob­
lems resulting f rom that injury had completely resolved before 
the November, 1983, injury. However, not all of claimant's 
treating doctors found that claimant's June injury had com­
pletely resolved by November, 1983. In addition, although i t is 
unclear whether Deale was aware of claimant's second injury, 
we do not believe that that fact is decisive. Deale's opinion was 
based on at least five visits wi th claimant over a three month 

708 Mai v. Unique Building Maintenance Co. 

period and an extensive review of her medical history. I n the 
light of her extended consultation wi th claimant and her 
review of her medical history, Deale's opinion that the June 
injury was a material cause of her psychiatric disorder is per­
suasive. 

Employer argues that the opinion of Dr. Parvaresh, 
who also examined claimant, is more persuasive. He con­
cluded that "her back problem is not a major contributing 
factor to her depression" and that, in comparison, claimant's 
cultural and social problems had contributed more to her con­
dit ion. 4 Parvaresh's opinion is not determinative, however, 
because i t addressed the occupational disease standard, 
whether the condition was the major contributing cause of her 
condition, but he did not address the question of whether the 
work injury was a material cause, which is the correct stan­
dard. See J eld- Wen, Inc. v. Page, supra 73 Or App at 140. The 
Board did not err in holding claimant's psychiatric disorder 
compensable. 

Aff i rmed on petition and on cross-petition. 

4 She emigrated from Russia in 1976 and has some cultural and language difficul­
ties. 

-2143-



751 No. 641 November 9, 1988 
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Argued and submitted December 21, 1987. 

James L . Edmunson, Eugene, argued the cause for peti­
tioner. W i t h him on the brief were Karen M . Werner, and 
Malagon & Moore, Eugene. 

Allan M  . Muir , Portland, argued the cause for respondent. 
W i t h him on the brief were Wi l l iam H . Replogle, and Sch-
wabe, Williamson & Wyatt , Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Aff i rmed. 
Cite as 93 Or App 751 (1988) 

D E I T S , J . 

Claimant seeks review of a Workers' Compensation 
Board order awarding him 75 percent permanent partial dis­
ability. Claimant contends that he is permanently and totally 
disabled under the odd-lot doctrine. We a f f i rm. 

Claimant was 55 years old at the time of the hearing 
and has an eighth-grade education. Most of his work experi­
ence has involved manual labor, and he has worked for 24 
years for employer, most recently as a sander. I n 1984, he 
sustained a compensable low back injury. Dr. Hockey per­
formed a laminectomy, which gave him only partial relief. I n 
January, 1985, Orthopaedic Consultants evaluated claimant's 
condition and concluded that he could return to work i f he 
avoided l i f t ing and bending. In August, 1985, Hockey reported 
that claimant could sit, stand, and walk for a period of three to 
four hours and could l i f t and carry 36 to 50 pounds. Af ter 
reviewing a video tape of claimant's position as a sanding 
operator, Hockey concluded that claimant could perform the 
job i f he started on a part-time basis. He returned to work but 
soon reported to Hockey and his family doctor, Thompson, 
that he was suffering f rom increased pain. Although neither 
doctor noted any objective change in his condition, they con­
cluded that he could not return to work at that time. 

An evaluation of claimant by the Northwest Pain 
Center stated that he could perform sedentary work. Dr. Cor-
rigan, of the Center, concurred that claimant was capable of 
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performing the sanding operator position i f he did not have to 
change belts, use wrenches, open gates, reach or stoop. He 
thought that claimant could perform the sander position part 
time at f irst and eventually, fu l l time. Employer's personnel 
director stated that she was familiar wi th the sanding operator 
position, that i t had been modified to primarily a button-
pushing activity and that claimant had been offered the posi­
tion. Shortly before the hearing, claimant tried to perform the 
job, but he was only able to work five hours, three hours and 
five hours on three successive days. 

Permanent and total disability exists when a dis­
ability renders a claimant unemployable. ORS 656.206. The 
proper inquiry is not whether the claimant has earning capac­
ity, "but rather * * * whether the claimant is currently employ­
able or able to sell his services on a regular basis in a 

754 Bohrer v. Weyerhaeuser- (̂ Qmpany 

hypothetically ngrmal labgr- market./'- Harris y. §AJF, 2§2 Qr 
683, 6§§, 642 P2J 1147 (Ii§2)."ThgFg i§ p  i medical ev]dinee in 
the record that directly states that claimant is permanently 
and totally disabled. A l l of his dgctors, as well as his YQea-
t |onal cgunselors, agree that he is capable gf performing some 
WQpk. A t the time of the hearing, he had worlced fgr- three days 
in the mgdified sander- position. Claimant has not shown that 
he is permanently and totally disabled.* 

In the alternative, claimant contends that, i f he is not 
permanently and totally disabled, his claim was prematurely 
Gl9§ed. In order to shgw that his claim was prematurely closed, 
claimant must prove by a preponderance of the evidence that 
he was not medically stationary at the time of closure. Austin 
yt SAIF, 4§"Or~App'7r6il"p|d 1188 (19Jp')/in7Aupst/l985, 
Hockey wrote to employer, stating that claimant was medi­
cally stationary. Claimant argues, however, that an October, 
1985 letter- f rom Hgckey shows that the August letter was 
misconstrued, and that he was, in fact, not stationary. We do 
not agree. There is nothing in the Qetgber letter- that contra­
dicted Hockey's earlier- unequivocal statement that claimant 
was medically stationary.? Although the Qetober letter noted 
that claimant should continue to receive time loss payments, 
It did not state that further- improvement was to be expected. 

Claimant also assigns as error the Board's denial of 
his request for attorney fees. The governing statute is ORS 
656 382(2), which^'prpyidesT' r 

" I f a request for hearing, request for review, appeal or 
crossbappeaj to. the Court of Appeals or petition for rev jew to 
the Supreme gourt is initiated By an employer or insurer, and 
the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the cjaimant gr 

! Claimant moved to supplement the record with deposition testimony of Hockey, 
which was taken more than a year after the hearing in preparation for arfaggTayatjon 
claim. He also seeks to submit addit jona) eyidence of a psychological evaluation by Dr. 
Rgdman who did not begin treatment of cjaimant until July;' 1987. -The motion is 
denjeTSee'egmp^ 3oTgr§fl\ 72.4 B2<1 gT l̂'(1986)."'"''"'' "° 

? Claimant's Pgskgperatiye medical $xan>nations hayg noted that he has been 
depressed and has significant functional overlay, Cjaimant argues that his psychglpgi; 
caJ condition wag not stationary at the time of closure. Howe'yer, he has neyer under: 
gone psychiatric treatment, and the medical reports do not indicate that his condition 
would improve with treatment. 
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the attorney of the claimant a reasonable attorney fee in an 
amount set by the referee, board or the court for legal repre­
sentation by an attorney for the claimant at and prior to the 
hearing, review on appeal or cross-appeal." 

In this case, claimant challenged his medically sta­
tionary date, arguing that i t was later than the date estab­
lished in the determination order. Employer did not file a 
cross-request for review, but argued orally at the hearing that 
claimant became medically stationary before the date in the 
order.3 The referee found that the date in the determination 
order was proper and awarded claimant attorney fees. The 
Board reversed the referee on the attorney fees' issue, holding 
that, because the issue raised by the employer at the hearing 
was the same as that raised by claimant, he was not entitled to 
attorney fees. 

ORS 656.382(2) provides that a claimant is entitled 
to attorney fees i f a request for hearing or request for review is 
initiated by an employer or insurer. Here, claimant filed the 
request for hearing before the referee and the request for 
review before the Board. Employer filed neither a request for 
hearing nor review, nor any cross-request. Accordingly, under 
the terms of the statute, claimant is not entitled to attorney 
fees.4 

The question remains whether an employer or 
insurer could be said to " ini t ia te" a request for review in a 
situation when i t argues an issue orally without formally filing 
a request, as in this case. I n Teel v. Weyerhaeuser Co., 294 Or 
588, 660 P2d 155 (1983), the Supreme Court held that an issue 
that was raised by a procedure not specifically mentioned in 
ORS 656.382(2) would be deemed to " ini t ia te" an issue for 
purposes of the statute. In that case, the employer had filed a 
cross-appeal to this court which, at that time, was not men­
tioned in the statute.5 The court held that: 

"[T]he word 'initiated' encompasses raising issues that would 
otherwise not be dealt with by the reviewing body, and thus an 
initiation may take the form of a cross-appeal." 

Assuming, without deciding, that an employer or insurer could 
"ini t ia te" a request for review under the terms of the statute 
without formally filing a request or cross-request for review, 
employer did not do so here. The issue raised by claimant was 
when he became medically stationary. Employer's conten­
tions were made in defense of the issue raised by claimant. 

Aff i rmed. 

3 The applicable statutes and administrative rules do not require the Board to 
limit its review to issues raised by the parties in their requests for review or cross-
review. On de novo review, the Board may make such disposition of the case as it 
determines to be appropriate. Neely v. SAIF, 43 Or App 319, 602 P2d 1101 (1979), rev 
den 288 Or 493 (1980). 

4 This is in contrast to Travis v. Liberty Mutual Ins., 79 Or App 126, 717 P2d 
1269, rev den 301 Or 445 (1986), where the insurer filed a cross-appeal to the Board. 
We held that the cross-appeal constituted a cross-request to the Board under the terms 
of the statute and that, because the insurer lost before the Board, claimant was entitled 
to attorney fees. 

5 After the Teel decision, the statute was amended specifically to include cross-
appeals. ^ 
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HUGHES, 
Petitioner, 

v. 
WEYERHAEUSER COMPANY, 

Respondent. 
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Judicial Review from Workers' Compensation Board. 

Argued and submitted June 16, 1988. 

Robert K . Udziela, Portland, argued the cause for peti­
tioner. W i t h him on the brief were Lawrence Baron and Pozzi, 
Wilson, Atchison, O'Leary & Conboy, Portland. 

Jerry K . Brown, M c M i n n v i l l e , argued the cause for 
respondent. W i t h him on the brief was Cummins, Brown, 
Goodman, Fish & Peterson, P.C., McMinnvi l le . 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

PER C U R I A M 

Aff i rmed. 

 Hughes v. Weyerhaeuser Company 

P E R C U R I A M 

Claimant seeks review of an order of the Workers' 
Compensation Board which reversed the referee's decision 
and upheld employer's denial. We af f i rm. 

Claimant sought compensation for a low back condi­
t ion which he asserted was an occupational disease. The issues 
raised by claimant are purely issues of fact. The petition for 
review was filed on November 18, 1987, consequently, our 
review is for substantial evidence. Armstrong v. Asten-Hill Co., 
90 Or App 200, 752 P2d 312 (1988). Claimant contends on 
appeal that our review is de novo and, consequently, has not 
pointed out any fact f inding of the Board which he contends is 
not supported by substantial evidence in the record. We 
decline to search the record to determine i f the facts recited by 
the Board are supported in the record. The Board adequately 
explains the reasoning f rom the facts i t found to the conclu­
sion i t reached. 

Aff i rmed. 
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5 No. 646 November 23, 1988 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

H E N D R I C K S O N , 
Appellant, 

v. 
LEWIS et al, 
Respondents. 

(A8510-06526; CA A42747) 

Appeal from Circuit Court, Multnomah County. 

Robert L. Burns, Judge Pro Tempore. 

Argued and submitted November 30, 1987. 

John Wittrock, Portland, argued the cause for appellant. 
On the brief was Kathleen O'Brien, Portland. 

Harry Auerbach, Deputy City Attorney, Portland, argued 
the cause for respondents. Wi th him on the brief was Beth R. 
Skillern, Associate Deputy City Attorney, Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J. 

Reversed and remanded. 

Cite as 94 Or App 5 (1988) 

R I C H A R D S O N , P. J . 

Pla in t i f f appeals a summary judgment for defendants 
on a claim for personal injuries and property damage as a 
result of an automobile accident wi th defendant Lewis, an 
employe of defendant city. Defendants pleaded immuni ty 
under ORS 30.265(3)(a), which shields municipalities and 
their employes f rom l iabi l i ty for injuries covered by the 
Worker's Compensation Act. At issue is p l a i n t i f f s contention 
that he was not in the course and scope of his employment at 
the time of the accident and, consequently, that his injuries 
are not covered under the act. We reverse. 

Defendants submitted, with the motion for summary 
judgment, p l a in t i f f s deposition and a copy of a claim form 
which he fi l led out and submitted to the city. Pla int i f f did not 
file any contrary evidence and does not argue that there is an 
issue of fact. We summarize the undisputed facts. P la in t i f f 
was employed in his family's business of selling and installing 
whirlpool bathtubs and was classified as a "sales and field 
engineer." His principal funct ion was to demonstrate and sell 
the tubs; he testified in his deposition that he spent very lit t le 
time driving for the company. On the day of the accident, he 
stopped on his way home at a lumber yard and picked up some 
lumber which he was going to use to build a display for his 
employer's use at home shows. He intended to take the lumber 
to his home and either work on the display there or store i t for 
a period of time and build the display later at the company 
warehouse. He stated that, ordinarily, the warehousemen 
would pick up the lumber, but he did so because the lumber 
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yard was on his way home. The accident occurred after he had 
purchased the lumber and was enroute to his residence. He 
filed a claim with the city for his injuries using a printed form 
supplied by the city. He answered "yes" to the question on the 
form, "Were you on the job at the time of the accident?" 

In a single claim, p la in t i f f sought damages for his 
personal injuries and for property damages to his truck. 
Although defendants' motion for summary judgment was 
imprecise, i t was litigated by the parties as a motion for sum­
mary judgment on defendants' immunity defense. 

D e f e n d a n t s ' l i a b i l i t  y is g o v e r n e d by ORS 
30.265(3)(a): 
8 Hendrickson v. Lewis 

"Every public body and its officers, employes and agents 
acting within the scope of their employment or duties * * * are 
immune from liability for: 

"(a) Any claim for injury to or death of any person covered 
by any workers' compensation law." 

Injuries covered by workers' compensation include accidental 
injuries "arising out of and in the course of employment." 
ORS 656.005(7)(a). In granting defendants' motion for sum­
mary judgment, the tr ial court determined that p la in t i f f was 
operating within the scope of his employment when he was 
injured. 

Whether an in jury has occurred in the course of 
employment depends on the particular facts of each case. Wal­
lace v. Green Thumb, Inc., 296 Or 79, 81, 672 P2d 344 (1983). 
An employe's injuries are generally not covered by workers' 
compensation i f they are sustained while going to or coming 
from work. Heide/Parker v. T.C.I. Incorporated, 264 Or 535, 
539, 506 P2d 486 (1973); Walker v. SAIF, 28 Or App 127, 129, 
558 P2d 1270 (1977).. The general principle, however, is sub­
ject to a number of exceptions. When a t r ip to or from work is 
combined with a business-related purpose, an injury incurred 
during the t r ip may be compensable. We discussed the excep­
t ion to the general rule of noncompensability of injuries 
incurred on a t r ip to or f rom work in Gumbrecht v. SAIF, 21 Or 
App 389, 534 P2d 1189 (1975). In that case, the claimant, who 
travelled to and f rom work by bus, stopped at a shopping 
center on her way home to make a purchase on behalf of her 
employer. After the purchase, she continued her bus ride 
home, where she arrived about 30 minutes later than usual. 
While crossing the road from the bus stop to her residence, she 
slipped and was injured. She claimed that the work related 
aspects of the t r ip made her injuries compensable, because 
they arose out of and were sustained in the course of her 
employment. We concluded, after analyzing the "dual pur­
pose" exception, that the business purpose had been accom­
plished when the claimant completed the purchase and 
continued her journey home. We said: 

"The fact that at some earlier time in her journey claimant 
may have been performing a task for her employer did not 
change the nature of her journey home after the task was 
accomplished." 21 Or App at 395. 

 Hendrickson v. Lewis 

basis for the summary judgment and p la in t i f f cannot contra­
dict i t by testimony in his deposition. P la in t i f f testified on 
deposition: -2149-
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Defendants argue that Gumbrecht is distinguishable 
or inapplicable for a variety of reasons. They first contend 
that p la in t i f f not only picked up the lumber but also intended 
to transport i t to his home to bui ld a display for his employer. 
The apparent argument is that the work errand would con­
tinue as long as the lumber was at p l a in t i f f s residence. His 
testimomy in the deposition was to the effect that the material 
was usually picked up by the warehousemen and that he typ­
ically built displays at the warehouse. His counsel indicated at 
argument on the motion that he intended either to work on 
the display at his home or to take the material to the ware­
house and to build the display. A n important part of the 
inquiry is whether he was benefitt ing the employer as opposed 
to completing a personal purpose at the time of the injury. In 
Gumbrecht, we held that the work relatedness of the errand 
had terminated even though the claimant was carrying the 
package she purchased for the employer and would have had 
to transport i t to the work place on the next day. Here, plain­
t i f f had completed the errand for his employer and was simply 
on his way home. The fact that he would later have to trans­
port the materials to his place of work or to use the materials 
at his home did not convert the commuting t r ip to a business 
t r ip for the benefit of his employer. See Johnson v. Emp. 
Benefits Ins. Co., 25 Or App 215, 548 P2d 519, rev den (1976). 

Defendants also argue that p la in t i f f was required to 
use his own vehicle at work and thus was required by his 
employer to drive his car to the work place. Citing Jenkins v. 
Tandy Corp., 86 Or App 133, 738 P2d 985, rev den 304 Or 279 
(1987), they contend that the t r ip home was for his employer's 
benefit and that, therefore, he was in the course and scope of 
his employment. Plaint i f f testified that his job required very 
l i t t le driving and that the only required driving in his employ­
ment was to home shows. There is no indication that he was 
required by his employer to drive his vehicle to work so that i t 
could be used in his employment as a general matter or partic­
ularly on the day of the accident. There is no basis in the 
evidence to support the summary judgment on the theory 
propounded in Jenkins. 

Another argument defendants make is that p la in t i f f 
admitted on the claim form that he was "on the job at the time 
of the accident." That admission, they argue, is a sufficient 

"Q And on this claim form you indicated that you were on 
the job at the time of the accident. 
"A Yes, I did say that. 
"Q And are you now contending that you weren't on the job 
at the time of the accident? 
"A Well, I feel that I'm on the job, because it's a family 
thing, all the time. Even when I'm on my way home, like they 
could have called me back if they wanted to, but I would have 
gone back and worked for nothing, it's just one of those things. 
"Q Just because it's a family-owned-business? 
"A Yes, ma'am." 

Whether a person is injured in the course and scope 
of his employment is a legal conclusion based on particular 
facts. P l a i n t i f f s assertion by his affirmative answer to the 
question on the claim form is a legal conclusion. He did not 
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contradict any fact contained in the claim form when he gave 
a deposition. The testimony in the deposition does not sup­
port the legal conclusion that p la in t i f f was in the course and 
scope of his employment at the time of the injury. We con­
clude that the court erred in granting defendants' motion for 
summary judgment. 

Reversed and remanded. 
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I N T H E COURT OF APPEALS OF T H E 
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S T A T E A C C I D E N T INSURANCE F U N D 
CORPORATION et al, 

Petitioners, 
v. 

ANDERSON, 
Respondent. 

(WCB 85-15825; CA A42722) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 21, 1987. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for petitioners. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

James L . Edmunson, Eugene, argued the cause for 
respondent. W i t h him on the brief were Karen M . Werner, 
and Malagon & Moore, Eugene. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J. 

Aff i rmed. 
Cite as 94 Or App 11 (1988) 13 

R I C H A R D S O N , P. J . 

SAIF seeks review of a decision by the Workers' 
Compensation Board that claimant's stress-related psycho­
logical condition is compensable. 

Claimant is a 38-year-old policeman employed by the 
city of Lebanon since 1978. Throughout his employment, he 
has been the subject of poor performance evaluations and 
disciplinary measures. The incidents are too numerous to 
recite here. They run from citizen complaints regarding claim­
ant's lack of tact to an off-duty appearance at a New Year's 
Eve Party where minors were served alcohol. In addition, he 
has been the target of numerous allegations that he has mis­
used sick time and conducted personal errands during times 
when he was on patrol. 

Dr. Holland, a psychologist, conducted an evaluation 
of claimant's employment record. He reported that the files 
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included reports of 33 off-the-job injuries and non-job related 
illnesses, 13 on-the-job injuries and attendant compensation 
claims, at least 17 written notifications of unacceptable job 
performance, four special investigations into his conduct and 
at least 12 incidents of significant discrepancies between his 
description of events and the descriptions of others. The ref­
eree provided a summary of claimant's work performance and 
consequent relationship wi th employer: 

"Claimant has been reprimanded or written up about 30 
times. He denies the legitimacy of any complaint which was 
not fully documented to his satisfaction. On several occasions 
he has compounded the initial problem by 'asserting his 
rights' and filing a union grievance. Between claimant's con­
duct, the efforts at supervision, the union grievances, and 
claimant's numerous on and off job injuries, claimant can 
hardly be said to be a model officer. It is surprising under 
these circumstances that the department was able to get any 
work out of claimant at all." 

The most recent disciplinary incident occurred on 
December 2, 1985. Claimant, his wife and his 22-year-old 
girlfriend were involved in a violent domestic fight in f ront of 
claimant's home. A neighbor observed the incident and 
reported that the two women began fighting and that claimant 
struck his wife several times in the face and stomach while 
trying to separate them. Claimant's wife subsequently denied 
14 SAIF v. Anderson 

being assaulted by him. He was suspended wi th pay pending 
an investigation of the incident. He filed this stress-related 
disability claim shortly thereafter. Insurer denied the claim, 
but the referee held the claim compensable and the Board 
affirmed. Claimant was eventually terminated. Our review is 
de novo, and we af f i rm. 

SAIF did not assign as error the f inding by the Board 
that claimant's disability is stress-related and that the work 
environment was the major contributing cause of the stress. 
SAIF does argue that stress caused by ordinary and justified 
disciplinary actions is not the type of work activity which 
produces a compensable result. A similar argument was 
advanced and rejected in SAIF v. Varner, 89 Or App 421, 749 
P2d 606 (1988), where we concluded that i f the discipline was 
objectively stressful, i t would support a claim for a stress-
related occupational disease. In this case, the disciplinary 
actions, even though justified, were objectively stressful. SAIF 
admits that, " [ i ] f the legislature intended that the type of 
stress contended in this case does form such a basis, then this 
claim is compensable, because it was job related."1 Although 
we have some hesitancy in concluding that the work-related 
discipline, although a cause of st ress, was the major contribut­
ing cause when compared with the events of claimant's per­
sonal life, we accept SAIF's concession. 

Aff i rmed. 

' The definition of "occupational disease" was changed in 1987. We apply the 
prior law to this claim, which arose before the amendment became effective. See O R S 
656.802(2)(b). 
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Argued and submitted Apr i l 4, 1988. 

Donald O. Tarlow, Newberg, argued the cause for peti­
tioner. W i t h him on the brief was Brown & Tarlow, P.C., 
Newberg. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J. 

Reversed and remanded. 

 Berkey v. Fairview Hospital 

R I C H A R D S O N , P. J . 

Claimant seeks review of a Workers' Compensation 
Board order which affirmed the referee's decision denying 
temporary total disability benefits. Claimant contends that 
she was entitled to them after she filed an aggravation claim 
because employer had knowledge of medical verification of her 
inability to work. ORS 656.273(6). We agree and reverse. 

Claimant suffered a compensable injury to her left 
shoulder while working for Fairview Hospital on December 8, 
1984. She was awarded 15 percent unscheduled permanent 
partial disability and did not return to work at Fairview or find 
other employment. She continued to receive treatment for her 
in jury and obtained vocational counseling. On March 13, 
1986, her treating physician, Dr. Winkler, wrote to SAIF and 
requested that her claim be reopened due to marked tender­
ness and pain in her left shoulder. On March 18, 1986, her 
vocational counselor made a report to SAIF which stated, in 
part: 

" In February, [claimant], after missing a fourth appointment, 
indicated to me that Dr. Winkler had told her that he did not 
want her to participate in further vocational rehabilitation, as 
her back and shoulders were deteriorating and that she did not 
have the physical ability to return to work or to even partici­
pate in looking for work. 
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"/ contacted Dr. Winkler by letter and in a statement from 
him, he verified this recommendation. On March 17th, I noti­
fied Ms. Wilch at SAIF about this development and she rec­
ommended case closure." (Emphasis supplied.) 

SAIF denied claimant's aggravation claim on July 22, 
1986, but made no temporary disability payments during the 
interim. Claimant requested a hearing and the referee upheld 
SAIF's denial. The referee also denied her claim for temporary 
total disability, because SAIF had not received medical ver­
ification of her inability to work before July 22, 1986, when it 
denied her aggravation claim. In aff i rming the referee's order, 
the Board explained: 

"The physician's only direct communication with SAIF 
referred only to the need for additional medical services. The 
remaining pertinent information came from a vocational pro­
vider who, because he or she was presumably not a physician, 
necessarily interpreted the doctor's report as a layperson." 

Cite as 94 Or App 28 (1988) 31 

Claimant does not dispute SAIF's denial of her 
aggravation claim. She contends only that the Board erred in 
concluding that SAIF did not receive medical verification of 
her inability to work. SAIF argues that medical verification of 
claimant's inabil i ty to work must come directly f rom Dr. 
Winkler. See Crooke v. Gresham Transfer, 88 Or App 246, 744 
P2d 1316 (1987). 

Entitlement to interim compensation in the form of 
temporary total disability depends on whether, before denial 
of an aggravation claim, there was medical verification of a 
claimant's inability to work. ORS 656.273(6);' Silsby v. SAIF, 
39 Or App 555, 561, 592 P2d 1074 (1979). I f the employer has 
notice or knowledge of verification, temporary total disability 
payments must begin wi th in 14 days. ORS 656.273(6). The 
notification is not intended to establish a substantive right to 
compensability but is intended to ensure prompt payment of 
interim support to a worker who has filed an aggravation 
claim. Silsby v. SAIF, supra, 39 Or App at 562. 

Under the circumstances of this case, we conclude 
that SAIF received adequate notice of medical verification by 
a physician of claimant's inability to work. Dr. Winkler noti­
fied SAIF that claimant's compensable injury had worsened. 
Five days later, her vocational counselor reported to SAIF 
that Dr. Winkler informed her that claimant could not work 
due to a worsening of her compensable injury. This was suff i ­
cient medical verification to trigger SAIF's duty to pay tempo­
rary total disability. 

Claimant next contends that she is entitled to penal­
ties and attorney fees under ORS 656.262(10) because SAIF 
unreasonably failed to make the interim payments. Neither 
the referee nor the Board considered whether penalties and 
attorney fees were warranted. We therefore remand to the 
Board for a determination of the amount of temporary total 

1 O R S 656.273(6) provides: 

"A claim submitted in accordance with this section shall be processed by the 
insurer or self-insured employer in accordance with the provisions of O R S 
656.262, except that the first instalment of compensation due under O R S 
656.262(4) shall be paid no later than the 14th day after the subject employer has 
notice or knowledge of medically verified inability to work resulting from the 
worsened condition." -2154-
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disability and to determine whether SAIF's failure to pay 
interim compensation justifies penalties and attorney fees. 

Reversed and remanded. 

No. 659 November 23, 1988 83 
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Petitioner, 
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N O L T et al, 
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Argued and submitted July 1, 1988. 

David J. Hollander, Portland, argued the cause for peti­
tioner. W i t h him on the brief was David J. Hollander & Asso­
ciates, Portland. 

Jerry K . Brown, M c M i n n v i l l e , argued the cause for 
respondents. W i t h him on the brief was Cummins, Brown, 
Goodman, Fish & Peterson, P.C., McMinnvi l le . 

Before Buttler, Presiding Judge, and Graber and Riggs, 
Judges. 

B U T T L E R , P. J. 

Aff i rmed. 
Cite as 94 Or App 83 (1988) 85 

B U T T L E R , P. J . 

Claimant seeks review of an order of the Workers' 
Compensation Board. We conclude that substantial evidence 
supports the Board's findings that claimant was medically 
stationary without permanent disability at the time employer 
issued its notice of closure, that his compensable back injury 
did not contribute to the onset or worsening of his psychologi­
cal condition and t hat chiropractic treatments in excess of two 
per month are not reasonable and necessary. We aff i rm the 
Board on all of t hose issues without discussion, and write only 
to address one procedural question raised by claimant. 

Three days before i t issued its notice of closure, 
employer determined that it would pay no further benefits for 
claimant's back problem and sent him a letter stating: 

"Our on-going medical investigation shows that you are expe­
riencing symptoms related to a psychological condition. We 
are hereby denying any psychological condition as not related 
to your condition." 

At the hearing, employer's counsel stated that the letter was 
intended to indicate that all of claimant's back symptoms 
were related to the noncompensable psychological condition 
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and to deny al l future benefits for the back condi t ion. 
Although characterized as a "partial denial" of the psychologi­
cal condition, see Georgia Pacific v. Piwowar, 305 Or 494, 501, 
753 P2d 948 (1988); Johnson v. Spectra Physics, 303 Or 49, 733 
P2d 1367 (1987), given counsel's interpretation of the letter, i t 
was not a denial of a separate condition from the one that had 
been accepted originally. I t was, in effect, a prospective denial 
of the back condition for which employer had been paying 
benefits all along, and, as such, was improper. See Roller v. 
Weyerhaeuser, 67 Or App 583, 679 P2d 341, on reconsideration 
68 Or App 743, 683 P2d 554, rev den 297 Or 601 (1984); 
Safstrom v. Riedel International, Inc., 65 Or App 728, 672 P2d 
392 (1983), rev den 297 Or 124 (1984); Aquillon v. CNA Insur­
ance, 60 Or App 231, 235, 653 P2d 264 (1982), rev den 294 Or 
460 (1983). 

However, we agree with the Board that, in view of 
employer's prompt closure of the claim immediately after the 
issuance of the denial, i t does not appear that its conduct was 
intended to shortcut the ordinary process of claim closure or 
was otherwise unreasonable. The Board, therefore, did not err 
in deciding the compensability of claimant's psychological 
condition. 

^ Aff i rmed. 

No. 662 November 23, 1988 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

J U N G E N e t a l , 
Appellants, 

v. 
S T A T E OF OREGON, 

Respondent. 

(L86-2634; CA A45994) 

Appeal f rom Circuit Court, Douglas County. 

Joan G. Seitz, Judge. 
Argued and submitted September 28, 1988. 

G. Dennis Halkides, Redding, California, argued the cause 
for appellants. W i t h him on the briefs was Halkides & Mor­
gan, Redding, California. 

Margaret E . Rabin, Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h her on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before B u t t l e r ,
Rossman, Judges. 

 Pres id ing Judge, and W a r r e n and 

W A R R E N , J. 

Aff i rmed. 

Cite as 94 Or App 101 (1988)

W A R R E N , J . 

 103 

Plaintiffs appeal from an ORCP 67B judgment grant­
ing the state's motion to dismiss a claim on the ground that 
the state is immune from liability under ORS 30.265(3)(a). 
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Alfred Jungen, an employe of a California corpora­
tion, was fatally injured when the tractor he was driving over­
turned on an Oregon state highway. His employer's workers' 
compensation carrier paid benefits to his surviving spouse, 
who, as administratrix of his estate, brings this wrongful 
death action against the state, alleging that i t negligently con­
structed and repaired the road. Fremont Indemnity Company, 
claiming that i t is subrogated to the administratrix's rights, 
seeks reimbursement for the workers' compensation benefits 
it paid to the deceased's spouse. 

ORS 30.265, a section of the Oregon Tor t Claims Act, 
provides, in relevant part: 

"(1) Subject to the limitations of ORS 30.260 to 30.300, 
every public body is subject to action or suit for its torts and 
those of its officers, employes and agents acting within the 
scope of their employment or duties * * *. 

4 ( * * * * * 

"(3) Every public body * * * [is] immune from liability 
for: 

"(a) Any claim for injury to or death of any person cov­
ered by any workers' compensation law." 

Plaintiffs contend that subsection (3)(a) violates both Article 
I , section 20, of the Oregon Constitution and the Equal Pro­
tection Clause of the Fourteenth Amendment of the United 
States Constitution by discriminating against persons receiv­
ing workers' compensation benefits. They argue that i t pre­
cludes them from suing the state for pain, suffering, emotional 
injuries and loss of consortium, which are not recoverable 
under the Workers' Compensation Law, but are recoverable 
by persons who are not covered by workers' compensation and 
who are allowed to sue the state. See ORS 30.020. 

Plaintiffs make the same arguments in support of 
both their state and federal claims. They argue, first, that 
104 Jungen v. State of Oregon 

Article  I , sections 1 and 10,1 of the Oregon Constitution create 
an "important" or a "fundamental" right guaranteeing to 
each person "the right to sue for all compensable components 
of personal injury." They urge us to apply strict judicial scru­
tiny to determine i f subsection (3) (a) narrowly accomplishes a 
compelling state purpose. P la in t i f f s acknowledge that we 
rejected an Article  I , section 20, constitutional challenge of an 
earlier version of that subsection in Edwards v. State Military 
Dept., 8 Or App 620, 494 P2d 891, rev den (1972), where we 
held that the classification was reasonable and did not offend 
the equal protection guarantees of the Oregon or United 
States Constitutions. 8 Or App at 626; see also Millspaugh v. 
Port of Portland, 65 Or App 389, 394, 671 P2d 743 (1983), rev 
den 296 Or 411 (1984). They argue, however, that Edwards is 
not dispositive in this case, because there we applied the 
rational basis standard of review and not strict judicial scru­
tiny, which they contend is warranted here because a "funda­
mental right" is involved. They also contend that the statute 

1 Article I, section 1, provides, in part, that "(w]e declare that all men, when they 
form a social compact are equal in right * * *." Article I, section 10, provides, in 
relevant part, that "every man shall have remedy by due course of law for injury done 
him in his person, property, or reputation." 
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does not satisfy the rational basis standard of review. Alter­
natively, they argue that under the "balancing test" of Olsen u. 
State ex rel Johnson, 276 Or 9, 20, 554 P2d 139 (1976), the 
detriment caused to them by subsection (3)(a) outweighs the 
state's justification. 

We address plaint i ffs ' state constitutional claim first. 
We consider plaintiffs Article  I , section 20,2 challenge, despite 
our earlier decision in Edwards v. State Military Dept., supra, 
because the Oregon Supreme Court has altered its Article I  , 
section 20, analysis since we issued that decision. The court in 
Olsen v. State ex rel Johnson, supra, announced a "balancing 
test" approach in place of the federal "fundamental rights" 
analysis. Although the court has not explicitly rejected the 
Olsen test, i t has not in recent years applied i t to an Article I  , 
section 20, challenge. See Schuman, "The Right to Equal 
Cite as 94 Or App 101 (1988) 105 

Privileges and Immunities: A State's Version of 'Equal Pro­
tection,' " 13 V t L Rev 221, 228 n 43 (1988).3 Therefore, we 
turn to its current analysis, as articulated, in part, in State v. 
Clark, supra n 3, 291 Or at 240. In order to succeed, plaint iffs 
must show, (1) that another group has been granted a "priv­
ilege" or " immuni ty" which their group has not been granted, 
(2) that subsection (3)(a) discriminates against a "true class" 
on the basis of characteristics which they have apart f rom that 
statute, Hunter v. State of Oregon, supra n 3, 306 Or at 533; 
State v. Clark, supra n 3, 291 Or at 240, and (3) that the 
distinction between the classes is either impermissibly based 
on persons' immutable characteristics, which reflect " invid­
ious" social or political premises, or has no rational founda­
t ion in light of the state's purpose. Van Daam v. Hegstrom, 88 
Or App 40, 43-44, 744 P2d 269 (1987), rev den 305 Or 433 
(1988). 

The opportunity to sue the state is a "privilege" 
which subsection (3)(a) denies to persons who have recovered 
workers' compensation benefits. By doing so, i t discriminates 
against a "true class" and therefore, is subject to Article I  , 
section 20, scrutiny. The distinction drawn between persons 
receiving workers' compensation benefits and those not 
receiving benefits is established by workers' compensation 
laws, see ORS 656.001 et seq, and exists independently of 
subsection (3)(a). Van Daam v. Hegstrom, supra, 88 Or App at 
45. That distinction is not based on immutable personal char­
acteristics, such as race or gender. Accordingly, plaint iffs must 
show that subsection (3)(a) is not rationally related to a legiti­
mate state purpose. Plaintiffs have failed to do so. We con­
clude, for the reasons we discussed to in Edwards, that there is 

2 Article I , section 20, provides: 

"No law shall be passed granting to any citizen or class of citizens privileges, 
or immunities, which, upon the same terms, shall not equally belong to all cit­
izens." 
3 The author points out on page 228, n 43, that "Olsen predated the court's 

rejection of judicial balancing, and has not been followed. In Hunter v. State, 84 Or 
App 698, 735 P2d 1225 (1987), the Oregon Court of Appeals decided a criminal 
procedure case using the Olsen balancing test. The Supreme Court of Oregon allowed 
review and requested counsel to brief the question of Olsen's continuing validity." In 
Hunter u. State of Oregon, 306 Or 529, 533, 761 P2d 502 (1988), the Supreme Court 
applied the Clark analysis, see State v. Clark, 291 Or 231, 240, 630 P2d 810, cert den 
sub nom Clark v. Oregon 454 U S 1084 (1981), and did not discuss Olsen. 
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a rational basis for retaining governmental immunity as to 
those persons receiving workers' compensation benefits. 

106 Jungen v. State of Oregon 

We turn to plaint iffs ' argument that the statute vio­
lates the Equal Protection Clause of the Fourteenth Amend­
ment.4 The right to sue the state is not a "fundamental right" 
requiring strict judicial scrutiny under a federal analysis, 
because i t is not a right that is "explicitly or implicit ly pro­
tected by the [United States] Constitution." San Antonio 
School District v. Rodriguez, 411 US 1, 16-17, 93 S Ct 1278, 36 
L Ed 2d 17 (1973); see also State v. Wagner, 305 Or 115, 139, 
752 P2d 1136 (1988). Our conclusion that there is a rational 
basis for the statute under plaint iffs ' state claim is equally 
applicable to their federal claim. 

Aff i rmed. 

4 The Equal Protection Clause of the Fourteenth Amendment provides that "(n]o 
state shall * * * deny to any person within its jurisdiction the equal protection of the 
laws." 

No. 667 November 23, 1988 127 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Felix A. Mershon, Claimant. 

M E R S H O N , 
Petitioner, 

v. 
OREGONIAN P U B L I S H I N G et al, 

Respondents. 
(85-11970; CA A42850) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 23, 1988. 

Robert K. Udziela, Portland, argued the cause for peti­
tioner. On the brief were Christopher G. Cournoyer, and 
Pozzi, Wilson, Atchison, O'Leary and Conboy, Portland. 

Ridgway K . Foley, Jr., Portland, argued the cause for 
respondents. On the brief were Allan M . Muir , Christopher B. 
Rounds, Delbert J. Brenneman, and Schwabe, Williamson 
and Wyatt , Portland. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

ROSSMAN, J. 

Reversed and remanded. 
Cite as 94 Or App 127 (1988) 129 

R O S S M A N ,  J . 

Claimant seeks review of an order of the Workers' 
Compensation Board aff i rming the referee's dismissal of his 
claim for failure to comply with a prehearing order requiring 
discovery. 
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Claimant sought a hearing on employer's denial of 
the claim. Before the hearing, employer sought a private meet­
ing wi th claimant's physician. Claimant instructed his physi­
cian to refuse to meet w i th employer unless claimant's 
attorney was also present. The referee, relying on a Board 
opinion, held that employer was entitled to " f u l l , complete 
and private access" to claimant's physician. The referee 
issued orders to that effect on December 31, 1985, February 
19, 1986, and March 31, 1986. Claimant refused to comply. 
Finally, on May 28, 1986, the referee dismissed the claim for 
"want of prosecution," and the Board affirmed without opin­
ion. 

The first question is whether the referee had author­
ity to dismiss the claim. OAR 438-06-085, the administrative 
rule on which the referee relied, provides: 

"A request for hearing may be dismissed for want of pros­
ecution where the party requesting the hearing occasions a 
delay of more than ninety (90) days without good cause. Prior 
to dismissal an order may be entered allowing a specific time 
within which the party requesting the hearing will have the 
opportunity to show cause why the case should not be dis­
missed. The filing of an application for a hearing date without 
explanation for the prior delay does not constitute a showing 
of good cause." 

The referee apparently concluded that the "delay" occasioned 
by claimant's continued refusal to comply wi th the order 
allowing discovery justified dismissal. As we understand the 
rule, however, i t is intended to apply to delays occasioned by a 
party's refusal to allow a case to come to hearing. I t is not a 
sanction for a failure to comply with discovery. See OAR 438-
07-015(3);' OAR 438-07-005(5), (6) and (8).2 The referee dis-
130 Mershon v. Oregonian Publishing 

missed this matter even before the originally scheduled hear­
ing date. Claimant had not requested a postponement or 
otherwise insisted on a delay of the hearing date. The claim 
should not have been dismissed for want of prosecution. 

1 O A R 438-07-015(3) provides: 
"Upon written demand by the insurer, the claimant shall within fifteen (15) 

days of the mailing of said demand, furnish to the insurer, without cost, copies of 
all medical and vocational reports and other documents pertaining to the claim 

which are then or come to be in the possession of the claimant and which the 
insurer would not reasonably be expected to receive through claims processing, 
except that evidence offered solely for impeachment need not be so disclosed. 
Failure to comply with this section may be considered grounds for postponement 
of the hearing or dismissal of the request for hearing." 
2 OAR 438-07-005 provides, in part: 

"(5) The insurer may subpena the claimant's doctor or vocat ional expert for 
cross-examination. Medical, surgical, hospital or vocational reports offered by the 
insurer will also be accepted as prima facie evidence provided the insurer agrees to 
produce the doctor or vocational expert for cross-examination upon request of the 
claimant. The reports of any doctor, medical or vocaticnal expert who has refused 
to make herself or himself available for cross-examination shall be excluded from 
the record unless good cause is shown to receive such evidence. The cost of cross-
examination of any doctor or vocational expert under this section shall be paid by 
the insurer. 

"(6) To avoid unnecessary cost and delay, the board encourages the use of 
written interrogatories or depositions, or other discovery devices, to secure evi­
dence. 

•<* * * • * 

"(8) The referee may decline to receive in evidence either at or subsequent to 
the hearing, any medical or vocational report offered by a party who has refused to 
make the report available to the referee or other parties, or to permit examination 
thereof as required by the rule or the referee." (Emphasis supplied.) 

-2160-



We address the merits of the petition, because the 
question wi l l arise again on remand. Employer asserts that , by 
virtue of OAR 436-10-030, i t is entitled to fu l l and unrestricted 
access to claimant's physician for the purpose of discovery. 
That rule provides, in part: 

"The act of the worker in applying for workers' compensa -
tion benefits constitutes authorization for any physician, hos­
pital, or other medical vendor to supply relevant information 
regarding the worker's occupational injury or illness to the 
insurer, the worker's employer, the worker's representative, or 
the department. Medical information relevant to a claim 
includes a past history of complaints of, or treatment of, a 
condition similar to that presented in the claim. No person 
who reports to these persons in accordance with department 
rules shall bear any legal liability for disclosure of such (ORS 
656.252). The physician may require evidence from the repre­
sentative of his or her representative capacity. The authoriza­
tion is valid for the duration of the work-related injury or 
illness." 

Cite as 94 Or App 127 (1988) 131 

The rule implements the requirements of ORS 656.252 
regarding the f i l ing of reports by attending and consulting 
physicians. I t is not a discovery provision through which 
employer could obtain the information i t seeks. Although 
there is no doubt that the rule authorizes physicians to release 
information relevant to the claim, and protects them i f they do 
so in accordance with the department's rules, the rule does not 
itself require the disclosure of information or indicate how 
that information must be disclosed. 

The Board has provided for discovery elsewhere in its 
rules. OAR 438-06-055;:i OAR 438-07-005(5) and (6); OAR 
438-07-015(3). I t expressly encourages the use of conventional 
discovery tools, including depositions and interrogatories, and 
provides for sanctions against a party who refuses to make 
medical reports available. OAR 438-07-005(6) and (8); OAR 
438-07-015(3). Employer was entitled to seek the information 
i t wants through those provisions, but i t apparently chose not 
to do so. In view of the availability of conventional methods of 
discovery, the referee should not have ordered that claimant 
make his physician available for a private conference and 
should not have dismissed the request for hearing when claim­
ant refused to comply. Claimant's motion to remand for fur­
ther evidence taking is moot. 

Reversed and remanded. 

3 O A  R 438-06-055 provides: 

"Depositions are permitted by agreement of the parties, or by approval of a 
referee subject to the provisions of O R  S 656.285." 
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132 November 23, 1988 No. 668 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Thomas R. Lucas, Claimant. 

S T A T E A C C I D E N T INSURANCE F U N D 
CORPORATION et al, 

Petitioners, 
v. 

LUCAS, 
Respondent. 

(WCB 85-04275; CA A44281) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 8, 1988. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for petitioners. W i t h him on the brief were 
Dave Frohnmever, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

James O. M a r s h , P o r t l a n d , argued the cause fo r 
respondent. W i t h him on the brief was Carney, Buckley, 
Kasameyer & Hayes, Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. 

Aff i rmed. 

 SAIF v. Lucas 

N E W M A N , J . 

Insurer seeks review of the Workers' Compensation 
Board's order that determined that claimant sustained a com­
pensable worsening of a preexisting personality disorder. 

Our review is de novo. Except for a 21 month period, 
claimant worked for the Josephine County Sheriffs Depart­
ment from February, 1974, unt i l March 15, 1985. He had a 
good work record unt i l August, 1984, when his supervisor 
disciplined him for an incident involving a struggle wi th a 
suspect. In the succeeding months, his superiors subjected 
him to a series of disciplinary actions that culminated in his 
discharge on March 15, 1985. Insurer denied the stress claim 
that claimant filed. 

The referee found that claimant had good perform­
ance evaluations every six months through June, 1984. The 
parties stipulated, and the referee found, that the disciplinary 
.actions involving claimant were real events that occurred dur­
ing the course and scope of his employment and were capable 
of causing stress. The referee also found that the employment 
conditions, when compared to "the off the job and non-course 
and scope factors," were "the major contributing cause" of 
claimant's symptoms. Based on the medical testimony, how­
ever, the referee concluded that claimant was suffering from a 
noncompensable preexisting personality disorder and that the 
claim was not compensable. 
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On review, the Board reversed the referee. I t stated 
that 

"the symptoms of a preexisting personality disorder and the 
disorder itself are one and the same; if the symptoms worsen, 
the underlying condition has worsened. Our decision was dic­
tated by the Court of Appeals' holding to that effect in Adsitt 
v. Clairmont Water District, 79 Or App 1,6,717 P2d 1231, rev 
den 301 Or 338, 301 Or 666 (1986). We reaffirm that rule in 
this case. Claimant, therefore, sustained a compensable wors­
ening of his preexisting personality disorder and [insurer's] 
denial must be set aside." 

We af f i rm, but on other grounds. 

We have reviewed the extensive medical evidence. 
We f ind that claimant was suffering from an occupational 

Cite as 94 Or App 132 (1988) 135 

stress disorder, and not f rom a preexisting personality disor­
der. We also find that stressful conditions objectively existed 
on the job and that the employment conditions, when com­
pared to non-employment conditions, were the "major con­
tributing cause" of claimant's disease. See McGarrah v. SAIF, 
296 Or 145, 166, 675 P2d 159 (1983). Claimant suffered f rom 
an occupational disease which is compensable. Former ORS 
656.8021. 

Aff i rmed. 

1 Former O R S 656.802(l)(a) provided that an occupational disease is: 

"Any disease or infection which arises out of and in the scope of the employ­
ment, and to which the employe is not ordinarily subjected or exposed other than 
during a period of regular actual employment therein." 

Oregon Laws 1987, chapter 713, section 4, amending former O R S 656.802, does not 
apply. 
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No. 675 November 23, 1988 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Barbara June Meherin, Claimant. 

M E H E R I N , 
Petitioner - Cross-Respondent, 

v. 
S T A Y T O N C A N N I N G CO., 

Respondent - Cross-Petitioner. 
(86-00160; CA A45922) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 9, 1988. 

Bruce D. Smith, Salem, argued the cause for petitioner -
cross-respondent. W i t h him on the briefs was Michael B. Dye, 
Salem. 

Craig A. Staples, Portland, argued the cause for respondent 
- cross-petitioner. W i t h h im on the br ief was Roberts, 
Reinisch & Klor, P.C., Portland. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

PER C U R I A M 

On petition, remanded to the Board to determine the com­
pensability of claimant's scoliosis and otherwise aff irmed; 
affirmed on cross-petition. 

 Meherin v. Stayton Canning Co. 

P E R C U R I A M 

In this workers'compensation case, claimant experi­
enced a compensable back injury, which employer accepted. 
Employer subsequently issued a "partial denial" of claimant's 
scoliosis. Claimant properly challenged the denial by request­
ing a hearing. The referee determined that the scoliosis was 
compensable, and that, in addition, employer's denial of the 
condition was precluded by Bauman v. SAIF, 295 Or 788, 670 
P2d 1027 (1983). The Board correctly reversed the referee on 
the Bauman question, noting that Johnson v. Spectra Physics, 
303 Or 49, 733 P2d 1367 (1987), permits the partial denial of a 
condition that has not, as here, been formally accepted. How­
ever, i t erred in remanding the matter to the Evaluation Div i ­
sion to determine the compensability of the scoliosis. The 
parties agree that the Board should have determined that 
question. 

On petition, remanded to the Board to determine the 
compensability of claimant's scoliosis and otherwise affirmed; 
affirmed on cross-petition. 
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175 No. 676 November 23, 1988 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
James G. Adams, Claimant. 

G I U S T I W I N E CO. et al, 
Petitioners, 

v. 
A D A M S et al, 
Respondents. 

(86-08747, 85-15626, 86-01876, 86-08746; 
CA A46450) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted September 9, 1988. 

Patric J. Doherty, Portland, argued the cause for peti­
tioners. W i t h h im on the brief were K a r l i L . Olson and 
Rankin, VavRosky, Doherty, MacColl & Mersereau, Port­
land. 

James L . Edmunson, Eugene, argued the cause fo r 
respondent James G. Adams. W i t h him on the brief were A. 
Sue Guthrie and Malagon & Moore, Eugene. 

Ot to R. Skopi l , I I I  , Por t l and , argued the cause fo r 
respondent United Pacific Insurance. W i t h him on the brief 
were Bruce L . Byerly and Moscato & Byerly, Portland. 

Craig A. Staples, Portland, argued the cause for respondent 
Western Employers Insurance. W i t h him on the brief was 
Roberts, Reinisch & Klor , P.C., Portland. 

Christopher P. Thomas, Portland, argued the cause for 
respondent Royal Insurance. On the brief was Daryll E. Klein, 
Portland. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

PER C U R I A M 

Reversed and remanded. 
176 Giusti Wine Co. v. Adams 

P E R C U R I A M 

In this workers' compensation case, E B I seeks review 
of a decision of the Board determining that claimant's request 
for hearing was not untimely. 

On August 19, 1985, E B I issued a denial of responsi­
bi l i ty for claimant's aggravation claim. I t sent the letter by 
certified mail, return receipt requested, to claimant's correct 
address. Claimant did not claim the letter, despite notices left 
by the post office on August 21 and 27. On October 29, 1985, 
employer sent a copy of the notice of denial through the reg­
ular mail. Claimant received i t on November 4, 1985. He filed 
a request for hearing on December 18, 1985. 

The Board held that the request for hearing was not 
untimely, because the time for filing the request did not begin 
to run unt i l claimant actually received notice of the denial. As 
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we held in Cowart v. SAIF, 86 Or App 748, 740 P2d 249 (1987), 
the date of mailing, not receipt, starts the running of the 60 
days under ORS 656.319. Because the notice was mailed 
August 19, 1985, claimant's request for hearing was not 
timely, and we reverse and remand for a determination of 
whether claimant had good cause for f i l ing a late request for 
hearing. 

Reversed and remanded. 

No. 677 November 23, 1988 177 

I N T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

I n the Matter of the Compensation of 
Delores A. Mar t in , Claimant. 

A M F A C , INC., et al, 
Petitioners, 

v. 
M A R T I N , 

Respondent. 

(WCB 86-01972; CA A47324) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted October 3, 1988. 
Janet M . Schroer, Portland, argued the cause for peti­

tioner. W i t h her on the brief were Wi l l iam H . Replogle and 
Schwabe, Williamson & Wyatt , Portland. 

Kenneth D. Peterson, Jr., Hermiston, argued the cause and 
filed the brief for respondent. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

PER C U R I A M 

Reversed and remanded for reconsideration. 
178 AMFAC, Inc. v. Martin 

P E R C U R I A M 

Employer seeks review of a decision of the Workers' 
Compensation Board aff i rming without opinion the referee's 
determination that claimant's carpal tunnel syndrome is com­
pensable. The referee reviewed the conflicting medical evi­
dence and concluded that, because claimant had had no prior 
wrist symptoms and her treating physician believed that the 
present symptoms constituted a worsening of carpal tunnel 
syndrome, the syndrome was compensable. The referee made 
no findings as to whether the syndrome is compensable as an 
occupational disease or as an injury or, i f a disease, whether i t 
was a preexisting condition. Without findings on those ques­
tions, i t is impossible for us to determine whether the referee 
applied the correct legal standard for compensability. There­
fore, the findings and opinion are not adequate for judicial 
review. Armstrong v. Asten-Hill Co., 90 Or App 200, 752 P2d 
312 (1988).' 

Reversed and remanded for reconsideration. 

 In its brief, employer asserted that the petition for review was not timely or 
properly perfected because the original certificate of service did not list the Workers' 
Compensation Board. The amended certificate of service shows that the Board was 
properly served. The petition was timely. ™ 
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245 No. 692 November 30, 1988 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Harold D. Tallent, Claimant. 

M E T R O M A C H I N E R Y RIGGING et al, 
Petitioners, 

v. 
T A L L E N T , 
Respondent. 

(WCB 85-09741; CA A47908) 

Judicial Review from Workers' Compensation Board. 

Submitted on record and brief October 10,1988. 

Priscilla M  . Taylor and Davis and Bostwick, Portland, 
filed the brief for petitioners. 

No appearance for respondent. 

Before Warden, Presiding Judge, and Graber and Riggs, 
Judges. 

GRABER, J. 

Aff i rmed. 

Cite as 94 Or App 245 (1988) 

G R A B E R , J . 

Metro Machinery Rigging and E B I Companies (EBI) 
seek review of an order of the Workers' Compensation Board 
that denied EBI's request to offset an alleged overpayment of 
compensation against any future benefits paid to claimant. 
The referee found, and the Board agreed, that there was no 
evidence to support the amount of overpayment claimed by 
E B I or to explain how that amount was calculated. E B I argues 
that there was not substantial evidence to support the Board's 
f inding (in other words, that i t is entitled to the overpayment 
as claimed) or, at a minimum, that we should remand the case 
to the referee for a determination of the amount of offset. On 
review for substantial evidence and errors of law, ORS 
656.298(6), we af f i rm. 

Claimant injured his head and wrist on June 29,1984, 
when he fell f rom a roof. On September 10, 1984, the Evalua­
t ion Division issued a determination order awarding him 10% 
unscheduled permanent partial disability (PPD) and 30% 
scheduled PPD. He requested a hearing. Later he entered an 
authorized training program and, as a result, the hearing was 
postponed unt i l he completed the program. 

On January 8, 1987, the Division issued a second 
determination order, which noted claimant's completion of 
the training program but made no change in the disability 
award. The new determination order also awarded claimant 
temporary total disability ( T T D ) benefits f rom March 10, 
1986, to October 10, 1986, and found him to have been medi­
cally stationary since June 21, 1985. On February 17, 1987, 
E B I sent claimant a letter advising him that 
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"[a]n audit of the Determination Order has now been com­
pleted. As you know, the Determination Order terminated 
your benefits effective October 10, 1986 and we continued to 
pay you benefits through January 9, 1987. 

"Therefore, this has created an overpayment in the 
amount of $3,949.46. We will be requesting authorization to 
recover this from any future benefits." 

On February 18, 1987, E B I filed a response to the request for 
hearing, raising the issue of overpayment. 

A hearing took place on March 2, 1987. The only 
248 Metro Machinery Rigging v. Tallent 

evidence on the overpayment was EBI's letter of February 17 
and claimant's statement at the beginning of the hearing:1 

"MR. TALLENT: There's one thing I wanted to ask 
and, you know, I'm not familiar with any of this. The last 
checks that I got, they mailed me two checks on—it was on 
January—it was either the 8th—it was on a Saturday. I think 
it was either on the 8th or the 9th. One check was mine, 
because it was my last check, and I took that check back, and I 
can't figure out how it could be almost $4,000 when I was only 
out of school for three months, and I wasn't even hardly 
getting $1,000 a month. 

"REFEREE: Well, that's something that [EBI's repre­
sentative is] going to have to prove, how they came up with 
that amount." 

I n his opinion and order, the referee found that E B I had 
followed the proper procedure in not ifying claimant of the 
alleged overpayment, see OAR 436-60-170,2 but had failed to 
present sufficient evidence at the hearing to prove the amount 
of the overpayment alleged and how i t was calculated.3 

E B I "is entitled to an offset of benefits that have 
been paid only i f the evidence shows that the claimant was not 
entitled to the benefits." Fazzolari v. United Beer Distributors, 
91 Or App 592, 595, 757 P2d 857, 93 Or App 103, 761 P2d 6 
(1988). EBI's letter fu l f i l l s the procedural requirement of noti­
fication but, without more, is insufficient to prove EBI's 
entitlement to a particular amount of overpayment by a pre­
ponderance of the evidence. 

E B I relies in its brief on an audit sheet, dated Febru­
ary 12, 1987, which details the method of calculating the 
Cite as 94 Or App 245 (1988) 249 

claimed overpayment. The audit sheet was not introduced at 
the hearing, however. E B I moved to reconsider, seeking to add 
the audit sheet to the record. The referee denied the motion on 
the basis that 

1 Claimant was unrepresented at the hearing and is unrepresented on appeal. 
2 O A R 436-60-170 provides the following requirements for notifying a claimant of 

an overpayment and the intent to offset it against future benefits: 

"(1) Insurers may recover overpayment of benefits paid to a worker through the 
procedure specified by O R S 656.268(10). 

"(2) Recovery of overpayment by the insurer shall be explained in written form to 
the worker, and the worker's attorney if represented, or to the dependent(s) of the 
worker if a fatality, and include: 

"(a) An explanation for the reason of overpayment; 

"(b) The amount of the overpayment; and 

"(c) The method of recovery of the overpayment." 
3 The opinion and order also increased claimant's award of unscheduled P P D to 

30 percent. _ 91 Q _ 

https://3,949.46


"the argument presented, carried to its logical conclusion, 
denies the need for evidence to prevail on an issue, as well as 
concepts of finality and res judicata." 

In affirming the referee, the Board rejected EBI ' s entreaty to 
remand to the referee for consideration of the audit sheet. 

"We may remand to the Referee should we find that the 
record has been 'improperly, incompletely or otherwise insuf­
ficiently developed.' ORS 656.295(5). To merit remand for 
consideration of additional evidence it must be clearly shown 
that material evidence was not obtainable with due diligence 
at the time of the hearing. Kienow's Food Stores u. Lyster, 79 
Or App 416, [719 P2d 890] (1986); Delfina P. Lopez, 37 Van 
Natta 164, 170 (1985). 

"After de novo review, we are not persuaded that the 
record has been improperly, incompletely or otherwise insuffi­
ciently developed. Furthermore, we find that the additional 
evidence regarding the amount of the overpayment was 
obtainable with due diligence at the time of the hearing. 
Accordingly, we conclude that remand is not warranted and 
affirm the order of the Referee." 

The Board applied the correct legal standard to E B I ' s 
request to supplement the record. See Compton v. 
Weyerhaeuser Co., 301 Or 641, 647-48, 724 P2d 814 (1986). 
There is substantial evidence to support the Board's finding 
that the audit sheet was obtainable at the time of the hearing, 
because it was E B I '  s own document and was prepared well 
before the hearing. Consequently, there also is substantial 
evidence to support the Board's finding that the hearing 
record failed to establish EBI ' s entitlement to the overpay­
ment. 

Affirmed. 

264 November 30, 1988 No. 697 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Edward O. Miller , Claimant. 

M I L L E R , 
Petitioner, 

v. 
G L E N F A L L S I N S U R A N C E et al, 

Respondents. 
(WCB 82-0210M; CA A45745) 

Judicial Review from Workers' Compensation Board. 

Submitted on record and briefs October 13, 1988. 

Mi l la rd M  . Becker, Portland, filed the brief for petitioner. 
W i t h him on the brief was Becker & Hunt, Portland. 

Patric J. Doherty, Portland, filed the brief for respondents 
Brander Meat Company and Glen Falls Insurance. W i t h him 
on the brief were Ronald W. Atwood, and Rankin, VavRosky, 
Doherty, MacColl & Mersereau, Portland. 

Respondent Coast Packing Company waived appearance. 
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Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

PER C U R I A M 

Reversed and remanded for reconsideration. 

Cite as 94 Or App 264 (1988) 265 

P E R C U R I A M 

In this workers' compensation case, claimant seeks 
r e v i e w o f t h e B o a r d ' s " O w n M o t i o n O r d e r on 
Remand"1—dated August 21, 1987, in which the Board ruled 
that claimant was not entitled to an award of permanent 
disability for "either his compensable 1970 head injury or his 
complex par t ia l seizure disorder." Employer agrees w i t h 
claimant that the Board's findings are insufficient for judicial 
review under ORS 656.298(6) and Armstrong v. Asten-Hill Co., 
90 Or App 200, 752 P2d 312 (1988).2 

Reversed and remanded for reconsideration. 
1 We had remanded this case to the Board in Miller v. Coast Packing Company, 84 

Or App 83, 733 P2d 97 (1987). 
2 Claimant's other assignment of error is rendered moot by the Order of Remand. 

No. 702 December 7, 1988 283 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
James W. Howard, Claimant. 

H O W A R D , 
Petitioner, 

u. 
L I B E R T Y N O R T H W E S T INS. et al, 

Respondents. 

(WCB 86-11692; CA A46394) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted June 6, 1988. 

Michael G. Erwert, Wilsonville, argued the cause and filed 
the brief for petitioner. 

Kay E. Kinsley, Salem, argued the cause for respondents. 
W i t h her on the brief was Kevin L . Mannix, P. C , Salem. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

B U T T L E R , P. J. 

Aff i rmed. 

Warren, J., dissenting. 
Cite as 94 Or App 283 (1988) 285 

B U T T L E R , P .  J . 

In this workers' compensation case, claimant seeks 
review of a Board order aff i rming the referee's determination 
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that he is not entitled to a penalty for employer's delay in 
paying him t he amount agreed upon in a disputed claim settle­
ment agreement. ORS 656.289(4). 

The threshold question is whether the Board has 
jurisdiction to enforce the agreement. In EBI Companies v. 
Moore, 90 Or App 99, 750 P2d 1194 (1988), we held that the 
Board had jurisdiction over a dispute between the claimant 
and the insurer where the claimant asserted that the insurer 
had violated the terms of a disputed claim settlement by not 
paying all outstanding medical bills in f u l l , as i t had allegedly 
agreed to do. Employer's argument here raises questions 
regarding the Board's jurisdiction that were not considered in 
Moore and require further consideration. We conclude, how­
ever, that the Board has jurisdiction to enforce such agree­
ments. 

The Hearings Division of the Board has jurisdiction 
over all "disputes and controversies regarding matters con­
cerning a claim under ORS 656.001 to 656.794, and for con­
ducting such other hearings and proceedings as may be 
prescribed by law." ORS 656.708. (Emphasis supplied.) ORS 
656.283(1) provides that "any party * * * may at any time 
request a hearing on any question concerning a claim." 
(Emphasis supplied.) ORS 656.704 provides, in part: 

"(1) Actions and orders of the director, and admin­
istrative and judicial review thereof, regarding matters con­
cerning a claim under ORS 656.001 to ORS 656.794[,] are 
subject to the procedural provisions of ORS 656.001 to ORS 
656.794 and such procedural rules as the board may prescribe. 

"(2) Actions and orders of the director and the conduct 
of hearings and other proceedings pursuant to ORS 656.001 to 
ORS 656.794, and judicial review thereof, regarding all mat­
ters other than those concerning a claim under ORS 656.001 
to 656.794, are subject only to ORS 183.310 to 183.550 and 
such procedural rules as the director may prescribe. * * * 

"(3) For the purpose of determining the respective 
authority of the director and the board to conduct hearings, 
investigations and other proceedings under ORS 656.001 to 
656.794, and for determining the procedure for the conduct 

286 Howard v. Liberty Northwest Ins. 

and review thereof, matters concerning a claim under ORS 
656.001 to 656.794 are those matters under which a worker's 
right to receive compensation, or the amount thereof, are 
directly in issue." (Emphasis supplied.) 

Matters directly concerning a worker's right to 
receive compensat ion come before the Board and i ts 
appointed agents and are subject to review pursuant to ORS 
chapter 656. Matters other than those in which the worker's 
right to compensation is directly in issue come before the 
director and his appointed agents and are subject to review 
pursuant to ORS 183.310 to ORS 183.550. "Compensation" is 
defined as "al l benefits, including medical services, provided 
for a compensable injury to a subject worker or the worker's 
beneficiaries by an insurer or self-insured employer pursuant 
to this chapter." ORS 656.005(8). (Emphasis supplied.) 

When claimant f i led his claim, which employer 
denied, there is no question but that the dispute directly 
involved "a worker's right to receive compensation." Because 
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i t did, i t could be resolved only wi th in the workers' compensa­
tion system, either by order or, i f there were a bona fide dispute 
over the compensability of the claim, by agreement, with the 
approval of the referee, the Board or the court . ORS 
656.289(4). 

The agreement here provides that "[t]his claim shall 
remain denied and that no legal rights related to this claim, 
either present or future, express or implied, shall survive the 
settlement of this claim, and none shall arise after the settle­
ment of this claim." The amount agreed upon was to be paid 
" i n lieu of any and all compensation claimed by Claimant." 
Employer contends that, because i t did not agree that the 
claim was compensable, and it has never been determined to 
be, the payment to which claimant is entitled under the agree­
ment is not "compensation" as defined in ORS 656.005(9). 
Accordingly, i t concludes that a proceeding brought to enforce 
the agreement does not involve the worker's right to compen­
sation, and is not, therefore, a "matter concerning a claim" 
over which the Board has jurisdiction. 

Although the solution is not free from doubt, we con­
clude that, because the agreement resolved a dispute involving 
a worker's right to receive compensation, which was resolved, 
Cite as 94 Or App 283 (1988) 287 

as i t must have been, wi th in the workers' compensation sys­
tem by an agreement which the Board had jurisdiction to 
approve or disapprove, the Board has jurisdiction to supervise 
its enforcement. Accordingly, claimant is entitled to a hearing 
on any question concerning i t . ORS 656.283. 

On the merits, as we have stated, the payment to 
which claimant was entitled under the agreement is not "com­
pensation." We are not aware of any statutory provision that 
would authorize the assessment of a penalty under these cir­
cumstances. 

Aff i rmed. 

W A R R E N , J . , dissenting. 

In EBI Companies v. Moore, 90 Or App 99, 750 P2d 
1194 (1988), we held that the Board had jurisdiction to decide 
a dispute between the claimant and the insurer concerning the 
terms of a disputed claim settlement. After further considera­
tion of that question, I would reach the opposite conclusion. 
The Board has jurisdiction only over matters concerning a 
claim. ORS 656.704(1). A "matter concerning a c la im" is 
defined as a matter "under which a worker's right to receive 
compensation, or the amount thereof [is] directly in issue." As 
the majority states, the amount agreed to be paid under the 
disputed claim settlement is expressly agreed to be " i n lieu of 
any and all compensation claimed by Claimant." Accordingly, 
the settlement payment is not compensation. I would hold, 
therefore, that a proceeding brought to enforce the agreement 
does not involve the worker's right to compensation and is 
not, therefore, a "matter concerning a claim" over which the 
Board has jurisdiction. I therefore conclude that we should 
remand to the Board for dismissal of the appeal for lack of 
jurisdiction and therefore disagree wi th the majority's aff ir­
mance on the merits. 
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288 December 7, 1988 No. 703 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Leon E. Cowart, Claimant. 

COWART, 
Petitioner, 

u. 
SAIF CORPORATION et al, 

Respondents. 

(WCB 84-02070; CA A47227) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 25, 1988. 

Wil lard E. Merkel, Portland, argued the cause for peti­
tioner. W i t h him on the brief were Mary F. O'Donnell and 
Galton, Popick & Scott, Portland. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. W i t h him on the brief were 
Dave Frohnmayer, Assistant Attorney General, and Virginia 
L. Linder, Solicitor General, Salem. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Reversed and remanded. 

 Cowart v. SAIF 

W A R R E N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board on our remand. In Cowart u. SAIF, 86 Or 
App 748, 740 P2d 249 (1987), we remanded the case to the 
Board for a determination of whether claimant's failure to 
request a hearing was due to good cause, ORS 656.319(l)(b), 
under the standard applicable to relief f rom default judgments 
under ORCP 71B(1). 

I n his second and th i rd assignments of error, claim­
ant contends that he need not have sought a hearing wi th in 
the time required by ORS 656.319, because SAIF's partial 
denial was void, either because i t was an improper back-up 
denial under Bauman v. SAIF, 295 Or 788, 670 P2d 1027 
(1983), or an improper attempt to terminate responsibility for 
an accepted c la im before c la im closure. See Roller v. 
Weyerhaeuser Company, 67 Or App 583, 679 P2d 341, on rec­
onsideration 68 Or App 743, 683 P2d 554 (1984). Assuming, 
without deciding, the correctness of claimant's legal argument 
regarding the effect of an allegedly "void" order, see Knapp v. 
Weyerhaeuser Company, 93 Or App 670, P2d (1988), 
claimant's factual premise is incorrect. The condition which 
SAIF originally accepted was for left shoulder and neck pain. 
Although i t had paid benefits for a low back condition, it did 
not thereby waive its right to deny the claim later. See ORS 
656.262(9). 
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Claimant contends in his first assignment that the 
Board erred in deciding that he did not have good cause for not 
seeking a hearing wi th in 60 days of SAIF'S denial. We do not 
review de novo.1 Our review is limited to the question whether 
the Board's conclusion is supported by its findings. The Board 
incorporated our statement of the facts as its f indings. 
According to those findings, claimant's attorney had been in 
contact wi th SAIF and had asked it to mail all documents 
related to the claim to him. Additionally, claimant had left 
instructions wi th his attorney to challenge all denials. Claim­
ant assumed, therefore, when he received SAIF's part ial 
denial, that his attorney had received a copy and had taken 
action as instructed. In fact, SAIF did not mail a copy of the 

Cite as 94 Or App 288 (1988) 291 

denial to claimant's attorney, although i t had been in regular 
correspondence wi th h im for approximately two years. 

Although i t is true that SAIF was not required by 
statute to serve a copy of the denial on claimant's attorney, in 
view of its regular correspondence wi th him, claimant had 
reason to expect that SAIF would not i fy his attorney i f there 
was any significant action taken on the claim. See OAR 
436-60-015.2 He failed to seek a hearing on the partial denial 
because he believed that he had already acted to protect him­
self by advising his attorney to act on his behalf. We hold that 
the Board's findings support only the conclusion that claim­
ant's failure to seek a hearing was excusable neglect and that 
claimant therefore had good cause under ORS 656.319(l)(b). 

Reversed and remanded. 

1 The petition for review in this ca9e was filed on January 19, 1988. See Armstrong 
v. Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 (1988). 

2 O A R 436-60-015 provides: 

"(1) When an injured worker is represented by an attorney and the attorney 
has given written notice of such representation: 

"(a) The Director or insurer shall not request the worker to submit to an 
independent medical examination without giving prior or simultaneous written 
notice to the worker's attorney. 

"(b) The insurer shall not request suspension of compensation pursuant to 
O R S 656.325 without giving prior or simultaneous written notice to the worker's 
attorney. 

"(c) An insurer shall not contact the worker without giving prior or simul­
taneous written notice to the worker's attorney if the contact affects the denial, 
reduction or termination of the worker's benefits. 

"(2) An insurer who intentionally or repeatedly fails to give prior or simul­
taneous written notice to the worker's attorney as required by section (1) may 
receive a penalty assessed by the Director." 
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558 September 20, 1988 No. 99 

I N T H E SUPREME COURT OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Cherryl Ann Fromme, Claimant. 

F R O M M E , 
Petitioner on Review, 

v. 
FRED M E Y E R , INC., et al, 

Respondents on Review. 

(WCB 85-10042; CA A42360; SC S34944) 

In Banc 

On review from the Court of Appeals.* 

Argued and submitted May 3,1988. 
David C. Force, Eugene, argued the cause and fi led the 

petition for review. 

Deborah L . Sather, Portland, argued the cause and fi led a 
response to petitioner's petition for review. W i t h her on the 
response was Moscato & Byerly, Portland. 

C A M P B E L L , J. 

The order of the Court of Appeals al lowing costs is 
reversed. 

* Judicial review of an order of the Workers' Compensation Board. 88 Or App 306, 
744 P2d 1336 (1987); 89 Or App 397, 749 P2d 590 (1988). 

560 Fromme v. Fred Meyer, Inc. 

C A M P B E L L ,  J . 

In 1987, the legislature amended ORS 656.236(2) to 
prohibit charging workers' compensation claimants wi th costs 
on judicial review. The law in effect before the 1987 amend­
ment allowed employers to recover court costs f rom claimants. 
The principal issue is which law applies in this case, where 
judicial review was pending on the effective date of the 1987 
amendment. We hold that the 1987 amendment applies and 
that the Court of Appeals erred in charging costs to the claim­
ant. 

The claimant petitioned for judicial review of an 
order of the Workers' Compensation Board on December 5, 
1986. A t that time, employers could recover court costs f rom 
workers who were unsuccessful on judic ia l review. ORS 
20.120;1 Compton v. Weyerhaeuser, 302 Or 366, 730 P2d 540 
(1986). While the Court of Appeals' decision in this case was 
pending, the legislature amended ORS 656.236(2) to overrule 
Compton and prohibit assessing court costs against workers. 
Or Laws 1987, ch 250, § 4 (the 1987 amendment). ORS 
656.236(2) now provides: 

1 O R  S 20.120 provides: 

"When the decision of an officer, tribunal, or court of inferior jurisdiction is 
brought before a court for review, such review shall, for all the purposes of costs or 
disbursements, be deemed an appeal to such court upon errors in law, and costs 
therein shall be allowed and recovered accordingly." 
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"Except as provided in ORS 656.506 [Assessments for 
retroactive reserve and workers' reemployment reserve] and 
ORS 656.538 [Assessment for handicapped workers reserve 
and workers' reemployment reserve], none of the cost of work­
ers' compensation to employers under ORS 656.001 to 
656.794 [the Workers' Compensation Law], or in the court 
review of any claim therefor, shall be charged to a subject 
worker." (Emphasis added.) 

The 1987 amendment added the italicized portion of 
the statute. Its effective date is September 27, 1987. See Or 
Const, A r t IV , § 28. 

On November 12,1987, the Court of Appeals aff irmed 
the board's decision and ordered the claimant to pay her 
employer's court costs on appeal. Fromme v. Fred Meyer, Inc., 
88 Or App 306, 744 P2d 1336 (1987). The claimant objected to 

Cite as 306 Or 558 (1988) 561 

the cost b i l l on the ground that i t violated ORS 656.236(2) as 
amended in 1987. She also raised a constitutional claim which 
we do not reach. The Court of Appeals concluded that the 
1987 amendment did not apply because this appeal was pend­
ing when the 1987 amendment became law. Accordingly, the 
court applied the law in effect before the 1987 amendment and 
overruled the claimant's objection to the cost b i l l . Fromme v. 
Fred Meyer, Inc., 89 Or App 397, 749 P2d 590 (1988). The 
claimant seeks review of the order overruling her objection to 
the cost b i l l and allowing costs. She does not contest the Court 
of Appeals' decision on the merits of her claim. 

Whether new law applies to pending cases is a ques­
t ion of legislative intent. E.g., Whipple v. Howser, 291 Or 475, 
480, 632 P2d 782 (1981). The 1987 legislature was silent on 
which cases i t intended the 1987 amendment to govern. Rules 
of statutory construction led the Court of Appeals to conclude 
that the 1987 amendment should not be applied retroactively. 
The court then held that applying the 1987 amendment to this 
case would amount to retroactive application of the 1987 
amendment. Fromme v. Fred Meyer, Inc., supra, 89 Or App at 
400. 

Although the question has not been addressed in 
Oregon, the American Law Reports states: • i 

" I t is well settled that the question whether costs may be ' 
allowed in an action or suit * * * is governed by the law as i t 
exists at the time of the judgment which terminates the action 
or suit, rather than by the law as i t existed at the time when 
the action or suit was commenced." 96 ALR 1428 (1935); see 
also id. at 1434 (discussing court costs on appeal). 

The American Law Reports rule is consistent wi th Oregon law 
regarding the application of new legislation. 

As a general rule, the court construes legislation to 
operate prospectively unless i t appears that the legislature 
intended to enact retroactive legislation. E.g., Mahana v. Mil­
ler, 281 Or 77, 80, 573 P2d 1238 (1978), The parties agree wi th 
the Court of Appeals that the legislature did not express an 
intent to have the legislation apply retroactively. We agree 
and hold that the 1987 amendment applies prospectively. 

Retroactive legislation affects prior transactions or 
existing legal rights and obligations, not necessarily pending 
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562 Fromme v. Fred Meyer, Inc. 

actions. See generally 2 Singer, Sutherland Statutory Con­
struction 337, § 41.01 (4th ed 1986). Therefore, when a pro­
spective application is called for, the court applies the 
legislation in a manner which does not affect legal rights and 
obligations arising out of past actions or occurrences. Joseph 
v. Lowery, 261 Or 545, 549, 495 P2d 273 (1972); Kempf v. 
Carpenters and Joiners Union, 229 Or 337, 343, 367 P2d 436 
(1961). Cf. Mahana v. Miller, supra, 281 Or at 80-81 (defining 
prospective application of "remedial" statutes). 

The narrow issue in this case is whether the action or 
occurrence that would trigger the right to recover costs is 
commencing an appeal or prevailing on appeal. No right to 
recover court costs can exist unt i l the party prevails. ORS 
20.310(1). Therefore the action or occurrence that would tr ig­
ger the right to recover court costs is prevailing on appeal, not 
commencing the appeal as the Court of Appeals concluded. 

U n t i l the Court of Appeals issued its decision in this 
case on November 12, 1987, there was no prevailing party. 
Applying the 1987 amendment to this case wi l l not affect legal 
rights and obligations arising out of actions which occurred 
before the effective date of the 1987 amendment. See Joseph v. 
Lowery, supra, 261 Or at 549; see also Pearl v. Harrington, 
Brayt. 48 (1820) ("a party has no vested right in the b i l l of 
costs unt i l after recovery in the suit, so that this circumstance 
does not give the act a retroactive operation"). We hold that 
the 1987 amendment, applied prospectively, prohibits order­
ing the claimant in this case to pay her employer's court costs. 

The order of the Court of Appeals awarding costs to 
the employer is reversed. 
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I N T H E S U P R E M E COURT OF T H E 
S T A T E OF OREGON 
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Richard C. Larsen, Claimant. 
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C A M P B E L L , J. 

The order of the Court of Appeals al lowing costs is 
affirmed. 

* Judicial review from an order of the Workers' Compensation Board. 87 Or App 
552, 742 P2d 1202 (1987). 

Cite as 306 Or 563 (1988) 565 

C A M P B E L L ,  J . 

A 1987 amendment to ORS 656.236(2) prohibits 
charging workers' compensation claimants wi th court costs on 
judicial review. The issue is whether the amendment applies 
in this case, where the Court of Appeals decided the merits of 
the claim before the effective date of the amendment. We hold 
that the amendment does not apply and a f f i rm the Court of 
Appeals' order allowing costs. 

Before the legislature amended ORS 656.236(2), the 
court had authority pursuant to ORS 20.120 to assess court 
costs against workers' compensation claimants who were 
unsuccessful on judicial review. Compton v. Weyerhaeuser, 
302 Or 366, 730 P2d 540 (1986). The 1987 legislature amended 
ORS 656.236(2) to read: 

"* * * none of the cost of workers' compensation to 
employers under ORS 656.001 to 656.794 (the Workers' Com­
pensation Law], or in the court review of any claim therefor, 
shall be charged to a subject worker." (Emphasis added.) 

The amendment added the italicized portion of the 
statute. Or Laws 1987, ch 250, § 4. The effective date of the 
amendment is September 27,1987. See Or Const, A r t IV , § 28. 

In late 1986, the claimant petitioned for judic ia l 
review of an order of the Workers' Compensation Board. The 
Court of Appeals affirmed the board's decision on September 
23,1987, four days before the effective date of the amendment 
to ORS 656.236(2). Larsen v. Osmose Wood Preserving, 87 Or 
App 552, 742 P2d 1202 (1987). Osmose submitted its cost b i l l 
the next day. The claimant objected on the ground that an 
order awarding costs would violate ORS 656.236(2). On 
October 30, 1987, the Court of Appeals issued an order allow­
ing the employer's cost b i l l . The claimant petitioned for judi ­
cial review of that order.1 He does not seek review of the 
decision on the merits of his claim. 

I n Fromme v. Fred Meyer, Inc., 306 Or 558, P2d 
566 Larsen v. Osmose Wood Preserving 

(1988), also decided today, we held that the 1987 amend­
ment to ORS 656.236(2) applies prospectively to forbid award­
ing court costs in that case because the right to recover court 
costs arose after the amendment's effective date of September 
27, 1987. Applying the amendment to appeals which were st i l l 
pending as of September 27, 1987, would not affect existing 
rights and obligations and therefore would not constitute a 

' We initially denied the petition for review in this case. Larsen u. Osmose Wood 
Preserving. 305 Or 273, P2d (1988). In light of our decision to allow the 
petition for review in Fromme v. Fred Meyer, Inc., 305 Or 467, P2d (1988), 
we allowed the claimant's petition for reconsideration on April 5, 1988. 
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retroactive application. We reversed the order allowing costs 
because the Court of Appeals did not determine the prevailing 
party, and therefore no right to recover court costs existed, 
unt i l after the effective date of the amendment. Fromme v. 
Fred Meyer, Inc., supra, 306 Or at 

The Court of Appeals determined the prevailing 
party in this case before the effective date of the amendment. 
Although the cost b i l l was allowed after the amendment 
became law, Fromme v. Fred Meyer, Inc., supra, held that the 
application of the amendment depends on when the right to 
recover costs arises rather than the date the cost b i l l is 
allowed. The right to recover court costs in this case arose 
before the effective date of the amendment. Applying the 
amendment in this case would amount to a retroactive 
application. Id. at Because the legislature did not express 
an intent to have the amendment operate retroactively, we 
apply the law which was in effect before ORS 656.236(2) was 
amended. 

Compton v. Weyerhaeuser, supra, interpreted the law 
in effect prior to the amendment to ORS 656.236(2) and held 
that employers could recover court costs pursuant to ORS 
20.120. 302 Or at 369. We hold that the Compton decision is 
controlling and the employer has the right to recover court 
costs f r o m the c l a i m a n t . ORS 20.120; Compton v. 
Weyerhaeuser, supra, 302 Or at 369. 

The order of the Court of Appeals allowing costs is 
affirmed. 

No. 101 September 20, 1988 567 

I N T H E S U P R E M E COURT OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Sammy W. Barton, Claimant. 

B A R T O N , 
Petitioner on Review, 
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M . Werner and Malagon & Moore, Eugene. 

Michael Reynolds, Jr., Assistant Attorney General, Salem, 
argued the cause for respondents on review. " 

PER C U R I A M 

The decision of the Court of Appeals allowing costs is 
reversed. 

* Judicial review from an order of the Workers' Compensation Board. 88 Or App 
306, 744 P2d 1336 (1987). 
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569 

570

Cite as 306 Or 567 (1988) 

P E R C U R I A M 

The 1987 legislature enacted an amendment to ORS 
656.236(2) that prohibits assessing court costs against work­
ers' compensation claimants. This case was pending on the 
effective date of the amendment. The issue is whether the 
amendment applies. We hold that i t does. 

Before 1987, employers could recover court costs 
f rom workers who unsuccessfully appealed workers' compen­
sation claims. ORS 20.120; Compton v. Weyerhaeuser, 302 Or 
366, 730 P2d 540 (1986). I n 1987, the legislature amended 
ORS 656.236(2) to prohibit charging workers wi th court costs 
on judicial review. ORS 656.236(2) now provides: 

"Except as provided in ORS 656.506 [Assessments for 
retroactive reserve and workers' reemployment reserve] and 
ORS 656.538 [Assessment for handicapped workers reserve 
and workers' reemployment reserve], none of the cost of work­
ers' compensation to employers under ORS 656.001 to 
656.794 [the Workers' Compensation Law], or in the court 
review of any claim therefor, shall be charged to a subject 
worker." (Emphasis added.) 

The 1987 amendment added the italicized portion of 
the statute. Or Laws 1987, ch 250, § 4. The effective date is 
September 27, 1987. See Or Const, A r t IV , § 28. 

On January 5, 1987, the claimant appealed f rom an 
order of the Workers' Compensation Board. On November 12, 
1987, the Court of Appeals aff irmed the decision of the Board 
and ordered the claimant to pay the employer's court costs. 
Barton v. SAIF, 88 Or App 306, 744 P2d 1336 (1987). The 
claimant objected on the ground that ORS 656.236(2) prohib­
its the cost award. The Court of Appeals overruled his objec­
t ion. 

Fromme v. Fred Meyer Inc., 306 Or 558, P2d 
(1988), also decided today, holds that the amendment to ORS 
656.236(2) is to be given a prospective application, which 
means that i t must be applied " i n a manner which does not 
affect legal rights and obligations arising out of past actions or 
occurrences." 306 Or at 562. The "action or occurrence" that 
triggers the right to recover court costs is prevailing on appeal. 

 Barton v. SAIF 

Because the Court of Appeals in Fromme determined the pre­
vailing party after the effective date of the amendment, apply­
ing the amendment did not affect pre-existing rights i n that 
case. Accordingly, we applied the amendment and reversed 
the order allowing costs. Id. at 

Like Fromme, supra, this case was decided on the 
merits after the effective date of the 1987 amendment. The 
decision in Fromme is controlling and the 1987 amendment to 
ORS 656.236(2) applies to bar the cost award in this case. 

The decision of the Court of Appeals awarding costs 
to the employer is reversed. 
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571 No. 102 September 20, 1988 

I N T H E SUPREME COURT OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
James A. Evans, Claimant. 

EVANS, 
Petitioner on Review, 

v. 
G E N E R A L T R A I L E R C O M P A N Y et al, 

Respondents on Review. 

(WCB 84-09673; CA A43860; SC S34922) 

In Banc 

On review f rom the Court of Appeals.* 

Argued and submitted May 3,1988. 
James L . Edmunson of Malagon & Moore, Eugene, argued 

the cause for petitioner on review. Karen M  . Werner f i led the 
petition for review. W i t h her on the petition was Malagon & 
Moore, Eugene. 

Michael Reynolds, Jr., Assistant Attorney General, Salem, 
argued the cause for respondents on review. ' 

PER C U R I A M 

The decision of the Court of Appeals allowing costs is 
reversed. 

* Judicial review from an order of the Workers' Compensation Board, 89 Or App 
178, 747 P2d 1018 (1988). 

Cite as 306 Or 571 (1988) 

P E R C U R I A M 

The issue is whether a 1987 amendment to ORS 
656.236(2) applies to prohibit the award of court costs in this 
case. The claimant sought judicial review of an order of the 
Workers' Compensation Board on Apr i l 15, 1987. On January 
6, 1988, the Court of Appeals decided in favor of the employer 
and ordered the claimant to pay his employer's court costs. 

This case was decided after the effective date of the 
amendment. Therefore, the amendment applies and the Court 
of Appeals erred in assessing costs against the claimant. 
Fromme v. Fred Meyer, Inc., 306 Or 558, P2d (1988); 
Barton v. SAIF, 306 Or 567, P2d (1988). 

The decision of the Court of Appeals awarding costs 
to the employer is reversed. 
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113 No. 122 November 16, 1988 

I N T H E SUPREME COURT OF T H E 
S T A T E OF OREGON 

B L A C K N A L L , 
Petitioner on Review, 

v. 
WESTWOOI) CORPORATION, 

DEVELOPERS and CONTRACTORS, 
dba Westwood Construction Company, 

Respondent on Review. 

(TC A8607, 03986: CA A43239; SC S34871) 

On review from the Court of Appeals.* 

Argued and submitted May 4, 1988. 

J. Randolph Pickett, P. C . Portland, argued the cause and 
filed the petition for petitioner on review. 

Thomas W. Brown, Cosgrove, Kester, Crowe, Gidley & 
Lagesen, Portland, argued the cause and filed a brief for 
respondent on review. 

Robert K. Udziela, Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Portland, filed a brief amicus curiae on behalf of 
Oregon Tr ia l Lawyers Association. 

Before Peterson, Chief Justice, and Lent, Linde, Campbell, 
Carson and Gillette, Justices.** 

PETERSON, C. J. 

The decisions of the trial court and the Court of Appeals 
are affirmed. 

* Appeal from Multnomah County Circuit Court, Richard Spier, Judge Pro Tem­
pore. 89 Or App 145, 747 P2d 412 (1987). 

** Lent, J . , retired September 30. 1988. 

Cite as 307 Or 113 (1988) 

P E T E R S O N , C. J . 

This is a tort action brought by a worker against an 
employer for damages for personal injuries. The pla in t i f f was 
employed by Adia Services, Inc. (Adia), a corporation that 
provided temporary workers to its clients. He was injured 
while working at defendant Westwood Corporation's con­
struction site and brought this negligence action against the 
defendant. 

ORS 656.020 states that damage actions may be 
brought "by an injured worker * * * against any employer who 
has failed to comply with ORS 656.017 * * *." ORS 656.017(1) 
requires subject employers to "maintain assurance * * * that 
subject workers of the employer * * * wi l l receive compensa­
tion for compensable injuries" by either buying workers' com­
pensation insurance coverage or by qualifying as a "self-
insured employer." W i t h exceptions not relevant here, the 
statute immunizes employers maintaining such assurance 
from tort claims arising from injury to their subject workers. 
ORS 656.018. The question in this case is whether the defen­
dant, who had coverage for its "regular" hourly and salaried 
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workers, has complied with ORS 656.017. I f i t did, i t is 
immune from tort liability to the plaintiff . I f i t did not, i t is not 
immune. The tr ial court and Court of Appeals ruled in favor of 
the defendant. We af f i rm. 

T H E FACTS 

This case was decided on the defendant's motion for 
summary judgment. The material facts set forth below are not 
in dispute. 

Adia engages in the business of providing temporary 
workers — clerical, accounting, banking, word processing, sec­
retarial, light industrial, factory and warehouse employees — 
to its customers. The defendant sent a work order to Adia 
requesting that Adia "[ f jurnish labor as requested for clean up 
work, complete wi th employee insurance and workmen's [sic] 
compensation as quoted in your hourly rate per man hour." 
Adia sent the plaintiff . Adia's hourly rate for the p l a in t i f f s 
services, paid by the defendant, included workers' compensa­
tion insurance premiums which Adia paid on behalf of the 
plaintiff . The defendant directed the pla in t i f f when to come to 
and leave work, where to work, what work to do, and i t could 
116 Blacknall v. Westwood Corporation 

terminate the p l a i n t i f f s services at any time. The agreement 
between Adia and the defendant provided that "the supervi­
sion of the assigned Adia Personnel Services employee for the 
agreed upon duties is [the defendant's] responsibility." 

The agreement between Adia and the defendant also 
required that Adia provide workers' compensation coverage in 
favor of persons such as the plaint iff . As stated above, the fee 
that Adia charged to the defendant included an amount for 
workers' compensation premiums. 

The defendant had procured workers' compensation 
coverage f rom SAIF for its employees. Adia procured workers' 
compensation coverage f rom CNA which extended to the 
plaint iff . After the p la in t i f f was injured, CNA provided work­
ers' compensation benefits to the plaint iff . 

The pla in t i f f makes two assertions of error: 
" 1 . Did the trial court err in holding that as a matter of 

law plaintiff was an employee of defendant? 
"2. Did the trial court err in ruling that defendant was a 

complying employer for the purposes of ORS 656.018 and that 
defendant is immune from tort liability?" 

The answers to these questions largely are deter­
mined by Oregon's Workers' Compensation Law, and we 
therefore turn to i t . 

T H E WORKERS' C O M P E N S A T I O N STATUTES 

ORS 656.005(27) defines a "worker" as 
"* * * any person * * * who engages to furnish services for a 

remuneration, subject to the direction and control of an 
employer * * *." 

There is no doubt that the pla int i f f was a "worker." 

A "subject worker" is defined in ORS 656.005(25) as 
"a worker who is subject to this chapter * * *." There is no 
question but that the pla in t i f f was a "subject worker." 
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A n "employer" is defined in former ORS 656.005(14) 
(now ORS 656.005(13)) as 

"* * * any person * * * who contracts to pay a remunera­
tion for and secures the right to direct and control the services 
of any person." 

Cite as 307 Or 113 (1988) 117 

The defendant was an "employer." 

A "subject employer" is defined in ORS 656.023 as 
follows: 

"Every employer employing one or more subject workers 
in the state is subject to ORS 656.001 to 656.794." 

The defendant was a "subject employer." 

To this point there is l i t t le dispute. The p la in t i f f was 
a "worker" and a "subject worker." The defendant was an 
"employer" and a "subject employer." 

The duties of a subject employer are set for th in ORS 
656.017. I t provides: 

"(1) Every employer subject to this chapter shall main­
tain assurance with the director that subject workers of the 
employer and their beneficiaries will receive compensation for 
compensable injuries as provided by this chapter and that the , 
employer will perform all duties and pay other obligations 
required under this chapter, by qualifying: 

"(a) As a carrier-insured employer; or 
"(b) As a self-insured employer as provided by ORS 

656.407." (Emphasis added.) 

ORS 656.018(1 )(a) grants a quid pro quo to complying 
employers: 

"The liability of every employer who satisfies the duty 
required by ORS 656.017(1) is exclusive and in place of all 
other liability arising out of compensable injuries to the sub­
ject workers, the workers' beneficiaries and anyone otherwise 
entitled to recover damages from the employer on account of 
such injuries or claims resulting therefrom, specifically 
including claims for contribution or indemnity asserted by 
third persons from whom damages are sought on account of 
such injuries, except as specifically provided otherwise in 
ORS 656.001 to 656.794." 

Two other statutes merit mention. ORS 656.005(18) 
defines a "noncomplying employer" as "a subject employer 
who has failed to comply wi th ORS 656.017." ORS 656.020(1) 
provides for actions against noncomplying employers as fol ­
lows: 

"Actions for damages may be brought by an injured worker 
or the legal representative of the injured worker against any 
employer who has failed to comply with ORS 656.017 or is in 

118 Blacknall v. Westwood Corporation 

default under ORS 656.560. Except for the provisions of ORS 
656.578 to 656.593 and this section, such noncomplying 
employer is liable as the non-complying employer would have 
been if ORS 656.001 to 656.794 had never been enacted." 

We turn then to consider these questions. 
-2184-



1. Was the pla in t i f f a "subject worker" of the defen­
dant under ORS 656.017? 

2. Was the defendant a noncomplying employer, 
i.e., had the defendant "failed to comply wi th ORS 656.017"? 

DISCUSSION 

In deciding whether the p l a in t i f f was a "subject 
worker of the [defendant] employer," we first look to the defi­
nition of "worker" contained in ORS 656.005(27). Was the 
pla int i f f furnishing services "for remuneration, subject to the 
direction and control of an employer"? Beyond any question, 
the pla int i f f was "subject to the direction and control" of the 
defendant. He was furnishing "services for remuneration." 
That his remuneration came directly from Adia does not take 
him out of the definition of "worker." The p la in t i f f was a 
"subject worker" of the defendant because the pla in t i f f was 
not excluded from coverage under ORS 656.027. 

Reciprocally, the defendant was the p l a i n t i f f ' s 
"employer" under ORS 656.017(1) because (in the words of 
ORS 656.005(13) quoted above) i t contracted "to pay a 
remuneration for and secure[d] the right to direct and control 
the services of [the p la in t i f f ] . " Remuneration and the right to 
cont ro l are the two s ta tu tory elements of both ORS 
656.005(13) and (27). Both exist here. The defendant is the 
p l a i n t i f f s "employer"; the pla in t i f f was a "subject worker" of 
the defendant. That Adia may also have been the plaintiff 's 
employer, and t he pla int i f f a subject worker of Adia, makes no 
difference. As this court stated in Brazeale v. State Ind. Acc. 
Comm., 190 Or 565, 576, 227 P2d 804 (1951), an employee can 
have more than one employer for workers' compensation pur­
poses. See also Oremus v. Oregonian Pub. Co., 3 Or App 92, 470 
P2d 162 (1970). 

We turn to the second issue: Did the defendant com­
ply wi th ORS 656.017(1)? I t requires that the employer 
"maintain assurance wi th the director that subject workers of 
Cite as 307 Or 113 (1988) 119 

employer * * * w i l l receive compensation * * * and that the 
employer wi l l [qualify] * * * (a) [a]s a carrier-insured employer 
* * * or (b) [a]s a self-insured employer * * *." 

The defendant maintained assurance that its subject 
workers would receive compensation by (1) insuring with 
SAIF and (2) contracting wi th Adia to provide coverage for its 
workers obtained f rom Adia. Workers' compensation benefits 
were provided to the p la in t i f f pursuant to the defendant's 
contract w i t h Adia. The defendant complied w i t h ORS 
656.017(1). 

Any uncertainty is eliminated by ORS 656.407( 1) and 
ORS 656.419(l)(a). ORS 656.407(1) requires every employer 
to 

"establish proof with the director that the employer is 
qualified either: (a) As a carrier-insured employer by causing a 
guaranty contract issued by a guaranty contract insurer to be 
filed with the director; or (b) As a self-insured employer * * *." 

The defendant was a "carrier-insured employer" with cover­
age f rom SAIF. 
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ORS 656.419(1) requires that every "guaranty con­
tract issued by an insurer shall provide that the insurer agrees 
to assume, wi thou t monetary l i m i t , the l i a b i l i t y of the 
employer * * * for prompt payment of: (a) A l l compensation 
for compensable injuries that may become due under this 
chapter to subject workers * * *." Had the p la in t i f f made a 
workers' compensation claim against the defendant or its 
compensation carrier, the claim would have to be paid. 1 

Though the SAIF insurance contract is not in evidence, ORS 
656.407(l)(a) and ORS 656.419(l)(a) are mandatory provi­
sions of the workers' compensation law, and would apply in 
this case. 

The defendant had complied wi th ORS 656.017(1). I t 
therefore is not subject to the p l a in t i f f s damage claim under 
ORS 656.020. 

The decisions of the t r ia l court and the Court of 
Appeals are affirmed. 

1 We express no opinion as to the ultimate responsibility for payment as between 
S A I F and C N A . O R S 656.307. 

120 November 16, 1988 No. 123 

I N T H E SUPREME COURT OF T H E 
S T A T E OF OREGON 

GIBSON, 
Petitioner on Review, 

v. 
SAFEWAY STORES, INC., 

Respondent on Review. 

(TC No. 85-4-113; CA A42800; SC S34752) 

In Banc* 

On review from the Court of Appeals** 

Argued and submitted May 4,1988. 
Orrin Leigh Grover, Woodburn, argued the cause and filed 

the petition for petition on review. 

B a r r y  M . M o u n t , P o r t l a n d , argued the cause f o r 
respondent on review. 

PETERSON, C. J. 

The decision of the Court of Appeals and the judgment of 
the tr ial court are affirmed. 

* Lent, J . , retired September 30, 1988. 

** Appeal from Clackamas County Circuit Court, Howard J  . Blanding, Judge. 305 
Or App 331, 744 P2d 1336 (1987) 

122 Gibson v. Safeway Stores, Inc. 

P E T E R S O N , C .  J . 

This workers' compensation case involves issues sim­
ilar to those in Blacknall v. Westwood Corporation, 307 Or 113, 

P2d (1988) also decided this day. As in Blacknall, the 
tr ial court granted the defendant Safeway's motion for sum-
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mary judgment, and the Court of Appeals affirmed. Gibson v. 
Safeway Stores, Inc., 88 Or App 306, 744 P2d 1336 (1987). We 
affirm as well. 

T h e essential facts are without material dispute. T h e 
plaintiff was employed by Wallace Security Systems (Wal­
lace) to work as a security guard at a Safeway warehouse in 
Clackamas, Oregon. Wallace was under contract with Safeway 
to provide security services as needed. T h e plaintiff allegedly 
fell and was injured while on routine patrol of the fenced 
perimeter of Safeway's property. 

Although the plaintiff was employed by Wallace, 
Safeway, by virtue of its agreement with Wallace, had the 
right to and in fact did exercise control over the plaintiff in 
these respects: 

1. Safeway determined the specific tasks to be per­
formed by the plaintiff. 

2. Safeway determined how many Wallace person­
nel would be needed to accomplish the security tasks. 

3. Safeway set the specific hours and shifts the 
plaintiff would work. 

4. Safeway directed the routes of travel that the 
plaintiff would follow within the Safeway Distribution Center. 

5. Safeway determined the specific timing of the 
guard routes within the Center. 

6. Safeway determined the specific security pro­
cedures to be used by the guards and promulgated these pro­
cedures in a securities manual which the Wallace personnel 
were required to follow. 

7. Safeway had the right to dismiss or terminate any 
guard who was not performing his or her job in accordance 
with Safeway's procedures. 
Cite as 307 Or 120 (1988) 123 

8. Safeway had the right to control the Wallace 
guards while they were on the Safeway premises. 

At the time of the plaintiff s injury, Safeway was self-
insured. Wallace was compensated by Safeway for the security 
guard services provided to Safeway. Wallace provided work­
ers' compensation benefits to the plaintiff. 

As in Blacknall, and for the reasons set forth in Black-
nail, it is established that the plaintiff was a subject worker of 
the defendant, O R  S 656.005(25), and that the defendant was 
the plaint i f fs employer under O R  S 656.017(1). 

T h e remaining question is whether the defendant 
met the O R  S 656.017(1) requirement that the employer 
"maintain assurance" that its subject workers "will receive 
compensation for compensable injuries * * * by qualifying * * * 
(a) [a]s a carrier-insured employer * * * or (b) [a]s a self-
insured employer * * *." As stated, it is established that the 
defendant was a self-insured employer. It had complied with 
O R  S 656 .017(1 ) . B e c a u s e of O R  S 656 .403(1 ) , it h a d 
"assumed[d] the responsibility for providing compensation 
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due subject workers * * *." As in Blacknall, had the plaintiff 
made a workers' compensation claim against Safeway, the 
claim would have to be paid. 1 Under the reasoning set forth in 
Blacknall, 307 Or at , the defendant is entitled to immunity 
under O R  S 656.018(l)(a). 

T h e plaintiff also asserts that the 1975 repeal of a 
statute then popularly referred to as the "joint premises" stat­
ute (former O R  S 656.154(1)) was intended "to limit the work­
ers' compensation immunity to the direct employer." T h a t 
statute, O R  S 656.154(1) (1973), read: 

"If the injury to a workman is due to the negligence or 
wrong of a third person not in the same employ, the injured 
workman * * * may elect to seek a remedy against such third 
person. However, no action shall be brought against any such 
third person if he or his workman causing the injury was, at 
the time of the injury, on premises over which he had joint 
supervision and control with the employer of the injured 
workman * * *." 

124 Gibson v. Safeway Stores, Inc. 

Oregon's jo int supervis ion and control doctrine 
extended immunity to a third party who — along with the 
injured party's employer — had joint control over the premises 
where the claimant worked. T h i s exemption from liability 
applied to employers involved in a common enterprise on the 
same premises and where each employer exercised super­
visorial power over the injured employee. T h e focus was not on 
the employer-employee relationship but on the place of the 
injury. In Mason v. Sutherlin Machine Works, 240 Or 51, 54, 
399 P2d 1016 (1965), the court stated: 

"It is clear that the express purpose of this provision of the 
act, exempting employers in joint control of premises while 
engaged in a common enterprise, was to spread the contrac­
tual provision of the act so that, while such an operation is in 
effect, the employees of each employer are to be considered in 
the same posture as if there was but a single employer." 
(Emphasis added.) 

T h e repeal of O R S 656.154(1) in 1975 effectively 
withdrew the immunity of a second employer from the damage 
claim of a worker employed by another employer if the worker 
was injured on premises over which the second employer and 
the other employer had "joint supervision and control." O R  S 
656.154(1) did not concern the immunity of the injured per­
son's employer provided by O R  S 656.018(1). T h e repeal of 
O R  S 656.154(1) did not reduce or otherwise affect the immu­
nity of a worker's employer from a damage claim by a worker 
against his or her employer. 

T h e decision of the Court of Appeals and the judg­
ment of the trial court are affirmed. 

 We express no opinion as to the ultimate responsibility for payment as between 
S A I F and Wallace's compensation carrier. O R S 656.307. 
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Inmate I n j u r y Fund case, 1802 
Own Motion case, 1194 
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Referee 's award a f f i r m e d , 832,889,1771,1834 
Unreasonable conduct 

Delay i n a u t h o r i z i n g surgery , 70 
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ATTORNEY FEES (cont inued) 
Fee.out o f , not i n a d d i t i o n t o , compensation (cont inued) 

PTD case, 1819 
No fee awarded, or fee reduced 

At to rney fee issue (on r e v i e w ) , 1082,2000 
A t t o r n e y ' s e f f o r t s , r e s u l t s , unc lear , 2092 
Board order f i n a l before request made, 109,115,342,797 
C i r c u i t Court a c t i o n f i l e d l a t e , 647 
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Penal t ies & fees a f f i r m e d , 82,327,1160 
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For services i n n e g o t i a t i o n s , 366 
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No remand by Court to determine i ssue , 85 
No statement of services and/or fee agreement, 395,407,430,859,861,898, 

1063,1085,1098,1123,1587 
No unreasonable de lay , r e f u s a l , 1442 
P e t i t i o n f o r fees to Court o f Appeals f i l e d l a t e , 85 
Results obtained d o n ' t warrent fee awarded, 794 
Unreasonable request , 1156 
Untimely request , 786,788,797,805,807,831,977,981,1089,1127,1976 

R e s p o n s i b i l i t y case 
Board review, 2000 
Compensabil i ty issue or d e n i a l , 53,898,909,1082,1281,1620,1776,1916, 

1936 
"Meaningful p a r t i c i p a t i o n " discussed, 276,608,1191 
No c a r r i e r - p a i d f e e , 226,1370,1423 
One c a r r i e r r e spons ib l e , o ther pays f e e , 35,1916 
Responsible c a r r i e r pays, 1013,2010 
Services before .307 Order, 2000 
Unreasonable delay i s su ing d e n i a l , 38 

Th i rd p a r t y case, 366,380,951,981,1021,1125,1794 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 

BENEFICIARIES & DEPENDENTS 
See a l so : DEATH BENEFITS 
Wrongful death vs . T h i r d p a r t y a c t i o n s , 655 

BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS, FILING 
Aggravation/new i n j u r y c l a ims ; same employer, 945 
"Claim" discussed, 1008,1823 
Form 827 as c l a i m , 1749 
Late f i l i n g issue 

Claim not ba r red , 532,1112,1148 
Occupational disease c la im 

Timeliness i ssue , 403,580,1110,1133 
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CLAIMS, PROCESSING 
See a l s o : DENIAL OF CLAIMS; DETERMINATION ORDER; MEDICALLY STATIONARY; 

NOTICE OF CLOSURE 
Acceptance 

Notice o f , d e f i n e d , 521 
Scope o f , d iscussed, 674,959,991,1711,1774,1776,1870 

Duty to process 
Claim c l o s u r e , g e n e r a l l y , 476,1655 
Closure: a l l documents to Evaluat ion D i v i s i o n , 1267 
Employer's f a i l u r e to provide c la im f o r m , 1982 

Independent medical exam: c a r r i e r ' s r i g h t s , 280 
Non-d isab l ing c l a im 

Closure requirement , g e n e r a l l y , 1725 
Closure requirement , 1983 c l a i m , 1163 
M i s c l a s s i f i c a t i o n i s sue , 349,1655 

Notice o f c la im 
Employer vs . i n su re r n o t i c e , 1217 
I n j u r y vs . occupat ional disease, 1085 
What c o n s t i t u t e s , 1085,1217 

Payment 
TTD ordered by Determinat ion Order, denia l o f , 228 

Penalty issue 
Delay accept /deny, 401,495,1085,1687,1971,2085 
Delay i n a u t h o r i z i n g surgery , 70,1199 
Denial o f TTD ordered by Determinat ion Order, 228 
F a i l u r e to process t i m e l y , 59,231,934,1655 
Improper c la im c l o s u r e , 246,481 
Reasonableness of claims process ing , 1665,2037 
Refusal to provide f o r m , 1982 
Requirement o f p r e j u d i c e to c l a iman t , 2035 

Under .307 Order 
Other c a r r i e r ' s r i g h t s / d u t i e s , 1320 

What c o n s t i t u t e s , 1435 

COLLATERAL ESTOPPEL 
See a l so : ESTOPPEL; RES JUDICATA 
Medical services d e n i a l ; f u t u r e se rv ices , 117,798,1798 
PPD h e a r i n g / u n l a w f u l d i s c r i m i n a t i o n ( re ins ta tement ) a c t i o n , 1406 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 

COURSE & SCOPE See AOE/COE 

COVERAGE QUESTIONS 
Domestic se rvan ts , 236 
E f f e c t i v e date o f cove rage / t e rmina t ion , 2076 
Insurance company issue 

State Treasurer t r a n s f e r o f SAIF's $81 m i l l i o n , 1462 
Subrogation/non-complying employer c l a i m , 2111 

Non-complying employer issue 
Appeal r i g h t s , 1788 
C a r r i e r t e r m i n a t i o n i n e f f e c t i v e , 1746 
Denia l o f c l a im (See DENIAL OF CLAIMS) 
Dual employers, compliance found , 234 
Immunity o f employer using employment serv ice worker , 2182,2186 
Promissory e s toppe l , 1341 
Workers' Compenstion Department: payment t o , 2111 
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COVERAGE QUESTIONS (cont inued) 
Non-subject worker issue 

Corporate o f f i c e r , d i r e c t o r , 80,1100 
Coverage provided by Longshoremen's A c t , 1366 
Independent con t r ac to r i ssue , 1444 
Maintenance work, p r i v a t e home, 2028 
Oregon r e s i d e n t , h i r ed to work outs ide s t a t e , 1750,1752 
Sole p r o p r i e t o r i ssue , 1444 

CREDIBILITY ISSUES 
Board's f i n d i n g ; Referee made none, 409,1573,1973 
Felony c o n v i c t i o n s , evidence o f , 1802 
Fi lm as impeachment, 938 
Incons i s t enc i e s : tes t imony vs . documents, 540,602,1573,1902 
Language b a r r i e r and, 264 
Lying i n another fo rum, 853 
No f i n d i n g by Referee, 540,547,899 
Referee 's op in ion 

Deferred t o , 389,486,649,811,842,853,869,904,915,1030,1095,1100,1148, 
1167,1214,1344,1639,1902,1948,2028,2060,2138 

Not de fe r red t o , 1191,1217 
R e l i a b i l i t y v s . , 1191,1339,1976 
Remote and pe r iphera l issues, 1639 
Symptoms not repor ted to phys ic i ans , 540 
Testimony vs. demeanor, 486,899,904,1217 

CRIME VICTIMS ACT 
Claim denied 

No compensable c r ime , 433 
Wrongful act o f a p p l i c a n t , 765 

Denial reversed: "sharing the same household" i s sue , 1 
Hearing r e f u s e d , 575 
Remand to consider f u r t h e r evidence, 400 
Standard o f review, 575 
Timeliness i s sue , 575 

DEATH BENEFITS 
B u r i a l a l lowance, 373 
S t a t u t o r y b e n e f i c i a r y vs . e s t a t e , 373 
Su i c ide , 1312 

DENIAL OF CLAIMS 
See a l so : SETTLEMENTS & STIPULATIONS 
Backup denial (Bauman) 

Burden of p r o o f , 1043,1416,1649,1969,2060 
Not a p p l i c a b l e , 1841 
Not p e r m i s s i b l e , 898,959,991,1319,1344,1774,1961,1968,1969,2133 
Permiss ib le , denia l approved, 1033,1043,1416,2060,2173 
Permiss ib le , denia l set as ide , 1649,1711 
(See a l so : Non-complying employers [ t h i s heading]) 

C l a r i f i c a t i o n r e q u i r e d , 1860 
De f a c t o d e n i a l , 1008,1442,1655,2037 
D e f i n e d , 1143 
F a i l u r e to submit to independent medical exam, 280 
Medical services issue (See a l so : MEDICAL SERVICES) 

Future s e rv i ce s , e f f e c t on, 5,117,798,969 
Prospect ive vs . cu r r en t t rea tment , 1175,1878,1971 
Scope o f , 1610 
Vs. backup, 1908 

Non-complying employers, 1143,1164,1232,1341,1614,1746 
O r a l , a t hea r ing , 1873 
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DENIAL OF CLAIMS (cont inued) 
P a r t i a l denia l 

Determinat ion Order; e f f e c t on payments, 674 
Genera l ly , 674,1382 

Penal t i e s 
"Amount then due": . l a t e vs . unreasonable, 1357,1655,1966 

Late denia l i s sue , 59,231,1059,1217,1295,1357,1442,1655,1841,1982,2037 
Preclosure d e n i a l , 1123,1163 
Reasonableness issue , 1217,1230,1357,1655,1718,1841,1860,1908,1969, 

2048,2076,2123 
Preclosure 

Not a l l owed , 481,521,596,1123,1163,1301,1376 

Vs. backup, 674,959,969,1841,1908,1969 
Vs. p r ec lo su re , 1376,1860,2173 
What c o n s t i t u t e s , 1969 

C o m p e n s a b i l i t y / r e s p o n s i b i l i t y i s sue , 847 

Al lowed , 2155 
Al lowed ; e f f e c t i v e a t c l o s u r e , 1376 
E f f e c t i v e date : c la im c l o s u r e , 1376 
Nondisabl ing c la im ( o l d ) never c losed , 1163 

Separate c o n d i t i o n s , 1878 
Vs. backup, 1043 
Where new i n j u r y occurs , 110 

Premature (no c l a im made), 1823 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 

DETERMINATION ORDER/NOTICE OF CLOSURE 
See a l so : MEDICALLY STATIONARY 
Aggravat ion date i n c o r r e c t , 2116 

Penal t ies issue 

F a i l u r e to pay, 674,1254,1293 

Premature c la im c losure issue 
Burden of p r o o f , 832,844,1115,1784,1834,2144 
Closure a f f i r m e d , 26,267,832,843,985,1115,1214,1226,1834,1878,2144 
Closure set a s ide , 8,65,230,246,329,481,524,792,832,1305,1324,1585, 

1639,1784,1898,1989,2012,2048 
Factors considered 

Change in c o n d i t i o n a f t e r c l o s u r e , 355,832 
Condi t ion a t t ime of c l o s u r e , 329,1214,1585 
Evidence not a v a i l a b l e a t c l o s u r e , 329,355,1214,1305,1834,1989 

No improvement probable , 1834,2144 
No medical op in ion suppor t ing c l o s u r e , 8,481 

P a l l i a t i v e t reatment o n l y , 26,1878 
P a r t i a l denia l set as ide , 1639,1784,1898,2012,2048 
Post -c losure r e p o r t s , 267,985 
Psychological t reatment r e l a t e d to i n j u r y , 230,345,524,832,1115,1324, 

Denial o f TTD ordered by, 228 
E f f e c t o f , i  f unappealed, 423 
I n c o r r e c t , e f f e c t o f , 1293 
M a i l i n g vs . r e c e i p t , 1177 
Necessi ty o f , d i s a b l i n g c l a i m , 349 
Payment on; pending appeal , p o s t - p a r t i a l d e n i a l , 674 

Delay i n payment, 1276 

F a i l u r e to seek Determinat ion Order, 246 
S e l f - c l o s u r e : reasonableness i ssue , 2052 
Terminat ion o f payments on, 674 

Expecta t ion of d e t e r i o r a t i o n , 26 
Improvement expected, 524 
In t e rven ing acc iden t , 8 

Pain center t r ea tment , 246 



DETERMINATION ORDER/NOTICE OF CLOSURE (con t inued) - . 
Premature c la im c losure i ssue , Factors considered (cont inued) 

Trea t ing phys i c i an ' s o p i n i o n , 26,792,1115,1226,1585,2144 
Unpersuasive medical o p i n i o n , 843,1214 
Unrelated c o n d i t i o n , 1226 
Weight loss program, 65 

Time w i t h i n which to pay, 1276 

DISCOVERY 
Claimant ' s p h y s i c i a n , p r i v a t e access to by defense, 2159 

Penalty issue 
F a i l u r e to p r o v i d e , 59,1066,1182,1267,1687,1852,1860,2005 

Claims documents, d i f f e r e n t c l a i m , 393 
Independent medical exam: c a r r i e r ' s r i g h t s , 280 
Impeachment evidence, 59 

Post-review d i s c lo su re mot ion , 1079 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' LIABILITY ACT 

EMPLOYMENT RELATIONSHIP 
Contract of employment: breach i ssue , 662 
Job o f f e r e d at PTD hear ing ,
Reinstatement r i g h t s ( p o s t - i n j u r y ) , 614,644 

 662 

ESTOPPEL 
See a l so : COLLATERAL ESTOPPEL 
Equi table estoppel as defense to c l a i m , 701 
Promissory estoppel/coverage ques t ion , 1341 

EVIDENCE 
A d m i n i s t r a t i v e no t i ce 

Genera l ly , 1115 

Admission of e x h i b i t s 
F a i l u r e to d i sc lose t i m e l y , 1778,1868 

Referee e r r o r i n a d m i t t i n g , 1778,1868 ' . 
Referee 's d i s c r e t i o n , 823,1234,1246,1741,1759,1973,2012 

10-day ru le /good cause excep t ion , 837,2012 
U n i n t e n t i o n a l l y not admi t t ed , :2057 

Cross-examination 

Cross-examinat ion, medical r epor t 

Costs, who pays, 1362,1916 : 

Exclusion from record i ssue , 40,1038,1706 

Presumption 

Request f o r hea r ing , 1115 

No o b j e c t i o n a t hea r ing , 2028 
O b j e c t i o n : must be made at hear ing , 1199 

Reports , t r e a t i n g . d o c t o r , no no t ice to c la imant o f con t ac t , 1706 
7-day r u l e , 1973 
"Subs t an t i a l " t e s t , a p p l i e d , 1434 

Clear & c o n v i n c i n g , a p p l i c a t i o n o f , 1095 

Depos i t ion cos t s , 1191 

Al lowed , 1157 

Refused, 110 

J u d i c i a l no t ice i ssue , 271 
Post-hear ing submission ( to Board) , 25 

M u l t i p l e accepted c la ims /aggrava t ion i ssue , 596 
Of m a i l i n g (by Board) , 1384 

P r i o r f e l o n y c o n v i c t i o n s , 1802 
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EVIDENCE (cont inued) 
Receipt by c a r r i e r , proof o f , 837,1267 
Testimony 

Al lowed , d o c t o r ' s , 1727 
Excluded: i r r e l e v a n t or redundant, 1100 
Referee 's d i s c r e t i o n , 1100,1571,1727 
Telephonic , 1571 

T r e a t i s e , 397 
Videotape, c l a i m a n t ' s , o f h is a c t i v i t i e s , 244 
Vocat ional op in ion based on hearsay, 873 

EXCLUSIVE REMEDY 
Immunity o f employer using employment service worker , 2182,2186 
Vocat ional r e h a b i l i t a t i o n i s sue , 693 
Workers' comp. c l a i m / s t a t e immunin i ty , 2156 
Workers' comp. c l a i m / t o r t o f i n t e n t i o n a l i n f l i c t i o n o f emotional 

d i s t r e s s , 1399 
Workers' comp. c la im vs . c i v i l s u i t , un lawfu l employment p r a c t i c e , 1399 

FEDERAL EMPLOYEES LIABILITY ACT 

Amount of damages i ssue , 244 

FIREFIGHTERS 

HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
HEART CONDITIONS 

Coronary a r t e r y disease 
Not compensable, 885,1578 

Myocardial i n f a r c t i o n 
Burden o f p r o o f , 948 
Compensable, 948 
Not compensable, 832,885,928,975,1578,2055 
Ongoing symptoms, 885 

INDEMNITY ACTION 

INMATE INJURY FUND 
E v i d e n t i a r y ques t ion , 1802 
Timely f i l i n  g i s sue , 1802 

INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JURISDICTION 
See a l so : OWN MOTION RELIEF; REQUEST FOR HEARING (FILING); REQUEST FOR 

BOARD REVIEW (FILING); REQUEST FOR REVIEW—COURTS 
Board 

Request f o r a t t o rney fees not t i m e l y , 109,115 
Request f o r Reconsiderat ion not t i m e l y , 98 
Unt imely c ross- reques t ; o r i g i n a l request wi thdrawn, 259 

Board vs . C i r c u i t Court 
A t t o r n e y f e e s , 506,647,683,688,692,976,1082,1190,1365,1708 
T h i r d pa r ty d i s t r i b u t i o n i s sue , 780 
Vocat ional services adequacy i ssue , 693 
Wr i t o f Mandamus/Request f o r Review, 1854 
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JURISDICTION (cont inued) 
Board vs . Court o f Appeals 

Fee d i s p u t e , 387 
Non-complying employer i ssue , 1788 
Own Motion J u r i s d i c t i o n quest ioned, 2116 
Penalty i s s u e / D i r e c t o r ' s o rder , 387 
Reconsiderat ion Reques t /Pe t i t ion f o r Review, 26,772,847,1708 
Th i rd Par ty i s sue , 1935 

Board vs . Hearings D i v i s i o n 
Aggravat ion c la im vs. Own Motion s t a t u s , 1616,2116 
I n t e r i m Order ( R e f e r e e ' s ) , 57,66 
Referee l e t t e r : p r e l i m i n a r y impressions, 25 
Referee 's Order of Abatement/Request f o r Review, 4 ,93,129,351,370, 

500,540,1652,2007 
Board vs . Workers' Compensation Department 

Coverage d i s p u t e , 2076 
Fee d i s p u t e , 387 
PPD, 58,1262 
Reimbursement i ssue , two c a r r i e r s , 1393 
Vocational r e h a b i l i t a t i o n i ssue , 51,268,1262 

Board (Own Motion) vs . Hearings D i v i s i o n 
Aggravat ion issue; r i g h t s have r u n , 53,82,445,446 
Enforcement, Own Motion Order, 1752 
Medical s e rv i ce s , 785 

Board's (Own Motion) 
D i sab l ing c la im never c losed , 349 
Motion to Jo in under; no r e l i e f a v a i l a b l e , 444 
P r i o r order f i n a l , 52 

C i r c u i t Court 
Time to f i l e , 647 

Hearings D i v i s i o n 
Confusing sequence of o rde r s , issue reserved q u e s t i o n , 29 
PPD issue; c la imant i n Author ized T r a i n i n g Program, 1739 
Real pa r ty i n i n t e r e s t ques t ion , 278 
Reimbursement o f p r i v a t e hea l th c a r r i e r , 92,1739 
Supplemental Request f o r Hearing as hearing reques t , 117 
Unenforceable Order c o n t e n t i o n , 1953 

LABOR LAW ISSUES 
" A v a i l a b l e and s u i t a b l e " work discussed, 1331,1420 
Contract o f employment: breach i ssue , 662 
Discharge f o r physical impairment i s sue , 1331 
Job o f f e r e d at PTD hear ing , 662 
Reinstatement r i g h t s , p o s t - i n j u r y , 614,644,1331,1406,1408,1420 
Unlawful employment p r a c t i c e issue: f i r i n  g f o r f i l i n  g workers ' 

compensation c l a i m , 2107 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l s o : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE; 

PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f , 541,798,889,892,1037,1105,1115,1139,1297,1587,1592,1687, 

1826,1860,1898 
Condi t ion compensable 

Continuous symptoms, 474,547,869,1105,1281,1305,1557,1587,1884,1898 
Credib le c l a i m a n t , 869,1074,1231,1305,1362,1639,1989,2138 
Delay i n r e p o r t i n g symptoms, 1074,2048 
Designat ion o f c o n d i t i o n by Board quest ioned, 44 
I n j u r y , n o n - i n j u r y causes, 1105,1362,1989 
I n t e n t i o n a l i n j u r y , 1841 
Long per iod w i t h o u t t rea tment , 869 



MEDICAL CAUSATION (cont inued) 
Condi t ion compensable (cont inued) 

Mechanic of i n j u r y suggest r e l a t i o n s h i p , 1587 
Medical evidence not r e q u i r e d , 1148 
No o b j e c t i v e evidence of c o n d i t i o n , 915 
No other e x p l a n a t i o n , 596,1074,1380,1557 
O f f - j o b i n c i d e n t , 547 
P r e - e x i s t i n g c o n d i t i o n , accepted by c a r r i e r , 1870 
P r e - e x i s t i n g c o n d i t i o n , i n j u r y made symptomatic, 524,580,1921,1924,2046 
Preponderance o f medical o p i n i o n , 580,889,1139,1305,1557,1649,1711, 

1901,1989,2048,2138 
Pyschological c o n d i t i o n caused by d o c t o r ' s t r ea tment , 12,15,17,20 
Symptomatic f l a r e u p , 572 
Symptoms aggravated, r equ i re t rea tment , 1711 
Symptoms masked; delay in r e p o r t i n g , 2046 
Treatment causes new c o n d i t i o n , 1876 
Undiagnosed c o n d i t i o n , 253 

Condi t ion not compensable 
A l c o h o l i s m , 250 
Carpal tunnel /back i n j u r y , 271,1635 
Cla imant ' s o p i n i o n , 1297 
C r e d i b i l i t y l a c k i n g , 540,904,1826,1875,2071 
Diagnosis u n c e r t a i n , 115 
I n s u f f i c i e n t medical evidence, 551,577,580,798,355,1037,1043,1115,1187, 

1226,1262,1297,1592,1635,1687,1826,1860,1875,2009,2019,2064,2071 
In t e rven ing i n j u r y , 964,1832,1875 
Knee/back r e l a t i o n s h i p , 540,1687 
Knee i n j u r y / t u m o r , 1892 
Knee/other knee r e l a t i o n s h i p , 965 
Long asymptomatic p e r i o d , 564,964,1037 
Long per iod w i t h o u t t rea tment , 399,2052 
M u l t i p l e p o t e n t i a l causes, 399,564,599,811,905,1037,1297,1621,1655, 

1741,2009 
Myocardial i n f a r c t i o n , 832 
Obes i ty , 58 
Temporal r e l a t i o n s h i p , 1297,1590 
T o e s / b i l a t e r a l knees r e l a t i o n s h i p , 1226 
Undiagnosed c o n d i t i o n , 936,1860 

D i r e c t & na tu ra l consequence issue 
Adverse e f f e c t of medical exam,- 904 
Alcoho l i sm/phys i ca l i n j u r y c l a i m , 250 
Fa l l i n j u r y ; sudden death days l a t e r , 936 
Hernia surgery / th rombos i s , 551 
Neck i n j u r y r e s u l t i n g from back i n j u r y , 45 
Obesi ty : p r e - e x i s t i n g , 58 
Upper back c o n d i t i o n / i n j u r y - r e l a t e d f a l l s , 915 

MEDICAL OPINION 
Analys i s vs . conclusory op in ion 

Ambiguous, 458 
Check-the-box o p i n i o n , 430,2025 
Conclusory o p i n i o n , 474,798,892,919,997,1115,1139,1234,1246,1281,1380, 

1655,1677,1687 
Explanat ion o f causat ion l a c k i n g , 271,599,798,1226 
Persuasive a n a l y s i s , 124,368,430,438,547,558,599,823,928,1141,1226, 

1578,1655,1948 
Trea t i ng p h y s i c i a n , conclusory o p i n i o n , 11,115,577,798,855 
Unaware o f work, o f f - w o r k a c t i v i t y , 271,798,823,1059,2033,2140 
Unpersuasive a n a l y s i s , 823,843,997,1043,1214,1279 
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MEDICAL OPINION ( c o n t i n u e d ) 
Based on 

A d v e r s a r i a l a t t i t u d e , 250 
B e f o r e / a f t e r key event observation,110,580,660,798,1141 ,1199,1281 ,1878 
Cla i m a n t : poor h i s t o r i a n , 1141 
C o n s i s t e n t w i t h whole r e c o r d , 368,1139 
C r e d i b i l i t y ( c l a i m a n t ' s ) q u e s t i o n a b l e , 414,486,540,842,853,2092 
" D i r e c t " vs. " i n d i r e c t " r e l a t i o n s h i p , 580 
F i r s t - h a n d i n f o r m a t i o n vs. h y p o t h e t i c a l s , 883 
Greater e x p e r t i s e , 411,936,1141,1226,1592,1925,2064 
Incomplete o r i n a c c u r a t e h i s t o r y , 399,414,458,474,540,580,596,793,801, 

809,811,832,842,855,885,1004,1110,1141,1246,1267,1286,1362,1578,1621, 
1635,1667,1860,1875,1878,1948;1973,2009,2033,2048,2140 

M u l t i p l e e x a m i n a t i o n s , 580,660,892 
No o b j e c t i v e e v i d e n c e , 87 
No n - c r e d i b l e d o c t o r , 2092 
O b j e c t i v e vs. s u b j e c t i v e f i n d i n g s , 1902 
P o s s i b i l i t y vs. p r o b a b i l i t y , 271,447,564,936,1037,1043,1115,1278,1382 
Records o n l y , no exam, 851,1074,1649,2046 
S i n g l e e x a m i n a t i o n , 809,892,2012 
S u f f i c i e n t h i s t o r y , 547,823,928,1110,2071 
Temporal r e l a t i o n s h i p , 922,1297,2025 
Time o f e x a m i n a t i o n s , 5,516,596,798 
Undiagnosed c o n d i t i o n , 253 

I n c o n s i s t e n t o p i n i o n s , same d o c t o r , 843,851,1281,1290 
"Magic words", n e c e s s i t y o f , 847,1148,1278,1382,1596 
N e c e s s i t y o f , o c c u p a t i o n a l disease c l a i m , 922 
T r e a t i n g p h y s i c i a n 

Access t o , p r i v a t e l y , by defense, 2159 
Assumes t r e a t m e n t l o n g a f t e r i n j u r y , 399,798,823,919,997,1860 
I n c o n s i s t e n c i e s i n , 26,843,997,1234,1892,2025 
Lesser e x p e r t , 935,1860 
Medical s e r v i c e s i s s u e , 1610 
Ob s e r v a t i o n over tim e vs. one-time e v a l u a t i o n , 124,378,547,832,856,1290, 

1989 
Opi n i o n d e f e r r e d t o , 345,438,474,517,809,832,889,892,1008,1074,1199, 

1784,1948,2046,2138 
Opi n i o n not d e f e r r e d t o , 5,26,87,430,599,1043,1226,1590,1635,1973,2009 
Surgery i s s u e , 124 
Weight, g e n e r a l l y , 5,26,87,345,430,438,474,517,599,832,889,892,1043, 

1074,1901 
Two e x p l a n a t i o n s , o n l y one compensable, 905 

MEDICAL SERVICES 
Acupuncture, 1076 
A l c o h o l i s m t r e a t m e n t , 250 
A l t e r n a t i v e s e r v i c e o f f e r e d , 409 
A t t e n d a n t c a r e , 1622,1908,1938 
Back r e h a b i l i t a t i o n program, 409,1635 
Brea s t r e d u c t i o n s u r g e r y , 39 
Burden o f p r o o f , 5,8,87,430,572,599,809,938,1051,1173,1267,1938 
C h i l d c a r e , 1908 
C h i r o p r a c t i c t r e a t m e n t 

Compensable 
C o n d i t i o n r e l a t e d t o i n j u r y , 8,1884 
Continuous symptoms, 801,1884 
No c o n t r a r y e v i d e n c e , 554 
P a l l i a t i v e , 528,794 
P r e c l o s u r e d e n i a l , 1161 
Preponderance o f medical o p i n i o n , 438,474 
Reasonable & necessary, 1076,1585,1610,1754 

Frequency i s s u e , 962,1635,1770,1878,1971 
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MEDICAL SERVICES ( c o n t i n u e d ) 
C h i r o p r a c t i c t r e a t m e n t ( c o n t i n u e d ) 

Not compensable 
Burden o f p r o o f , 2057 
Claimant w o r k i n g w i t h o u t t r e a t m e n t , 11 
C o n d i t i o n not r e l a t e d t o i n j u r y , 919,2052,2092 
Doesn't enable c l a i m a n t t o work, 5,57,565,1173 
Medical evidence not p e r s u a s i v e , 11,919,997,1214,2092 
More than two t r e a t m e n t s per month, 1173,1175 
No im p a i r m e n t , 938 
No m a t e r i a l b e n e f i t , 87,599,1173 
No medical e v i d e n c e , 2057 
No r e f e r r a l from t r e a t i n g p h y s i c i a n , 565 
Preponderance o f medical o p i n i o n , 87 
Scheduled vs. as needed, 5,11 
Treatment d e t r i m e n t a l , 87 

DCS: e f f e c t on d i s p u t e d b i l l i n g s , 278,1316 
D e f i n e d , 993 
D i a g n o s t i c t e s t i n g , 809,995,1267,1682,1817,1892,2092 
E x e r c i s e t h e r a p y , 1131 
F a i l u r e t o deny as acceptance, 1442 
Harmful t r e a t m e n t compensable, 12,15,17,20 
Independent medical e x a m i n a t i o n : c a r r i e r ' s r i g h t s , 280 
M a l p r a c t i c e , 653 
Massage t h e r a p y , 993 
Mileage reimbursement, 474,1267 
M i s d i a g n o s i s , t r e a t m e n t f o r , 12,15,17,20 
Nurse p r a c t i t i o n e r s e r v i c e s , 1447 
Pain Center t r e a t m e n t , 246,250,1051 
P a l l i a t i v e t r e a t m e n t d i s c u s s e d , 5,794 
P e n a l t y i s s u e 

C a r r i e r reimbursement, h e a l t h p r o v i d e d , 1739 
Delay i n a u t h o r i z i n g s u r g e r y , 70 
In r e l a t i o n t o fee d i s p u t e , 387,1754 
Late d e n i a l u p h e l d , 997,1267 
Late payment; b i l  l not r e c e i v e d , 401 
M a i l i n g vs. r e c e i p t o f b i l l s  , 1267 
No payment, no d e n i a l , 554,993,1267,1442 
Reasonable/unreasonable conduct, 1610,2030 
Refusal o f payment, 1962 

P r e v e n t i v e , 281 
P r o v i d e r , i n s u r e r d e s i g n a t e d , 1576 
P s y c h o l o g i c a l t r e a t m e n t , 1267 
R e s t o r a t i v e vs. medical s e r v i c e s , 1131 
Surgery 

Burden o f p r o o f , 1798 
Not r e a s o n a b l e , necessary, 124,430,1074,1250,1798 
Reasonable & necessary, 345,347,524,2021 
Refusal o f , 568 
U n r e l a t e d c o n d i t i o n , necessary t o t r e a t compensable c o n d i t i o n , 1362 

Swim t h e r a p y , 1008,1834 
Thermography, 794 
TMJ t r e a t m e n t , 851 
Tr a v e l expenses 

For t r e a t m e n t , o u t - o f - s t a t e , 1622 
To h e a r i n g , 1170 

Unl i c e n s e d t h e r a p i s t , 1131 
Weight l o s s program, 58,65,1840 
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MEDICALLY STATIONARY 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE 
D e f i n e d , 861,1226,1643,1878 
E a r l i e r s t a t i o n a r y date sought 

Burden o f p r o o f , 861 
F u r t h e r p r o g r e s s e x p e c t e d , 861 

L a t e r date sought, 1643 
MEMORANDUM OPINIONS See page 2254 
NON-COMPLYING EMPLOYER See COVERAGE QUESTIONS 
NON-SUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 
OCCUPATIONAL DISEASE CLAIMS (FILING) 
OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 

See a l s o : AGGRAVATION (PRE-EXISTING CONDITION); CLAIMS, FILING; HEART 
CONDITIONS; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE EMPLOYMENT 
EXPOSURES 

Burden o f p r o o f , 271,411,418,447,458,558,589,823,847,885,905,922,1059, 
1085,1148,1246,2025,2033 

Claim compensable 
Claimant c r e d i b l e , 823,1110 
C u r a t i v e t r e a t m e n t n o t a v a i l a b l e , 1133 
D i a g n o s t i c t r e a t m e n t o n l y , 1435,1925 
Gre a t e r e x p e r t s u p p o r t s c l a i m , 411 
Major c o n t r i b u t i n g cause t e s t met, 856,1110,1133,1148,1718,1771,1925 
Medical evidence preponderance, 520,823,847,1378,1716 
New c o n d i t i o n superimposed on p r e - e x i s t i n g one, 1718 
No o t h e r e x p l a n a t i o n , 1382 
P r e - e x i s t i n g c o n d i t i o n worsened, 847,1057,1133 
Symptoms r e q u i r i n g t r e a t m e n t , 12,15,17,20 
Undiagnosed c o n d i t i o n , 250 
Work c o n t r i b u t i o n , 847 

Claim not compensable 
C r e d i b i l i t y q u e s t i o n e d , 2140 
E t i o l o g y u n c e r t a i n , 1035 
Medical evidence i n e q u i p o i s e , 2025 
Medical evidence u n p e r s u a s i v e , 1234,1606,1925,1948,2033,2140 
Medical o p i n i o n not s u p p o r t i v e , 447,458,558,1246,1778 
No disease r e q u i r i n g t r e a t m e n t , 1059 
No medical e v i d e n c e , 922 
No t r e a t m e n t , TTD, 418 
No worsening o f c o n d i t i o n , 418,589,1004,1085,1617,2130 
Symptoms i n c r e a s e d w i t h no work, 447 
Symptoms r e q u i r i n g t r e a t m e n t , 12,15,17,20,905 
Two medical e x p l a n a t i o n s , o n l y one compensable, 905,2033 
Undiagnosed c o n d i t i o n , 250 
Work not major cause, 987,1035,1059,1606,1629,1778 

Vs. a c c i d e n t a l i n j u r y , 368,458,580,602,922,1004,1290,1727,1778,1948 
OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

Adjustment d i s o r d e r , 20 
A l c o h o l i s m , 250,1324 
A l l e r g i e s , 589,2014 
A n k y l o s i n g s p o n d y l i t i s , 674 
A s b e s t o s i s , 281,1133 
Asthma, 505,572,1677 
A t o p i c d i a t h e s i s , 589 
A t y p i c a l somatoform d i s o r d e r , 12,15,17 
B r a i n aneurism, 1778 
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OCCUPATIONAL DISEASE, CONDITION, OR INJURY ( c o n t i n u e d ) 
B r a i n stem hemorrhage, 1727 
B r o n c h i a l c o n d i t i o n , 905,2014 
C a l c i f i e d p l e u r a l p l a q u i n g , 1133,1572 
Carpal t u n n e l syndrome, 271,447,701,823,987,1057,1085,1234,1435,1617, 

1716,2140 
Chemical p o i s o n i n g , 558 
Chondrosis, 1741 
Coccygodynia, 1069 
Coronary a t h e r o s c h l e r o s i s , 505 
Deep v e i n t h r o m b o s i s , 551 
Degenera t i v e t a l o n a v i c u l a r j o i n t , 514 
DeQuervain's t e n o s y n o v i t i s , 1115 
D e r m i t i t i s , 991,1592 
Dysphonic c o n d i t i o n , 1035 
F i b r o s i t i s , 1989 
F u n c t i o n a l o v e r l a y , 2043 
Hearing l o s s , 1771,1925 
Hemorrhoids, 418 
H e p a t i t i s , 1382 
He r n i a , 551 
Iso c y a n a t e exposure, 49 
Lead p o i s o n i n g , 1925 
L i c h e n i f i c a t i o n c o n d i t i o n , 1592 
Neuroma, 904 
O b e s i t y , 58 
O s t e o c h o n d i t i s , 492 
O s t e o l y s i s , 568 
O s t e o m y e o l i t i s , 2046 
Panic d i s o r d e r , 20 
Paroxysmal p o s i t i o n a l v e r t i g o , 1639 
P a t e l l a r i n s t a b i l i t y , 1741 
Peril y m p h f i s t u l a , 1639,1898 
Pneumonia, 572 
Renal f a i l u r e , 1606 
R e t i n a l detachment, 1826 
R h i n i t i s , 562 
Scleroderma, 1969 
S o m a t i z a t i o n d i s o r d e r , 558 
S p o n d y l o l i s t h e s i s , 368,458,1718 
Sten o s i n g t e n o v a g i n i t i s , 577 
T e n d o n i t i s , 823 
Th o r a c i c o u t l e t syndrome, 2138 
T i n n i t u s , 1378,1925 
TMJ, 851,1587,1629 
U l c e r s , 1043,2019 
Ulnar nerve compression, 856 

OFFSETS/OVERPAYMENTS 
Al1 owed 

PPD vs. PTD, 2067 
TTD v. f u t u r e awards, 1324 
TTD p a i d a f t e r end o f ATP, b e f o r e D e t e r m i n a t i o n Order, 5 
TTD vs. PPD, 904,934,1027,1115,1226,1254,1384,1930 
TTD vs. TTD, 25,1898 

A u t h o r i t y f o r 
D e t e r m i n a t i o n Order, c o n t i n u i n g e f f e c t o f , 1384 

"Compensation" d i s c u s s e d , 1846,1855 
D i s a l l o w e d 

D i s a b i l i t y b e n e f i t s ( c o l l e c t i v e b a r g a i n i n g agreement), 231 
I n s u f f i c i e n t evidence o f overpayment, 2167 
Issue r a i s e d u n t i m e l y , 775,778 
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OFFSETS/OVERPAYMENTS ( c o n t i n u e d ) 
D i s a l l o w e d ( c o n t i n u e d ) 

Paid pending a p p e a l , 1324 
PPD vs. f u t u r e b e n e f i t s , 1846,1855 
P r e - c l o s u r e , 481,1350 
TTD vs. TTD, 1254 
TTD vs. PPD, 1373 
Two c l a i m s , two employers, same medical problem, 867 
U n i l a t e r a l , 231,1254 

T h i r d P a r t y a n n u i t y / f u t u r e e x p e n d i t u r e s , 951 
When t o r e q u e s t , 775,778,1254 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
OVERPAYMENTS See OFFSETS 
OWN MOTION RELIEF 

(See Page 2257 f o r a l i s t o f u n p u b l i s h e d Board d e c i s i o n s under Own Motion 
J u r i s d i c t i o n . ) 

See a l s o : JURISDICTION 
Appeal r i g h t s , 537,586 
A t t o r n e y fees See ATTORNEY FEES 
Claims a f f e c t e d by new l e g i s l a t i o n , 537,586,771,872,1062,1196 
Consent t o Issuance o f .307 Order i s s u e , 325,359,437,467,509,1156,1166, 

1642,1810,1910 
R e l i e f a l l o w e d 
PPD r e q u e s t , 127,2005 
Reopening request/TTD 

A f t e r TTD i n ano t h e r c l a i m stopped, 356 
D i a g n o s t i c t e s t i n g , p h y s i c a l t h e r a p y , 772 
D i s a b i l i t y payments, another s t a t e , 62 
H o s p i t a l i z a t i o n or s u r g e r y , 56,62,64,74,122,325,329,333,354,356,360, 

437,457,473,508,767,768,769,770,867,1616,1818 
Pain Center t r e a t m e n t , 780 
Rec e i v i n g S o c i a l S e c u r i t y , 447 
S t i p u l a t i o n as b a r , 64 
Work f o r c e , no w i t h d r a w a l f r o m , 358,360,439,447,456,464,588,769,782, 

872,1109,1126,1705,1818 
R e l i e f denied 

C a r r i e r ' s r e q u e s t : r e c o n s i d e r PTD award, 1196 
Claim c l o s e d : i n a c t i v e two y e a r s , 768 
C o n d i t i o n not r e l a t e d t o i n j u r y , 771 
Motion t o J o i n , 444 
PPD r e q u e s t , 70,76,94,352,457,769,784 
PTD r e q u e s t , 62,64,83,354,537,1999,2005 
Reopening request/TTD 

Claimant r e c e i v i n g S o c i a l S e c u r i t y , 344,537 
D i a g n o s t i c workup, 355,356,458,1062,2086 
Emergency room t r e a t m e n t , 770 
No h o s p i t a l i z a t i o n or s u r g e r y , 58,76,82,94,99,128,348,351,353,356, 

452,455,456,466,467,508,509,520,532,586,771,777,1616,2031 
No medical a u t h o r i z a t i o n o f TTD, 344 
No w o r s e n i n g , 355 
O u t p a t i e n t t r e a t m e n t , 988 
P e r i o d p r i o r t o h o s p i t a l i z a t i o n , 1818 
Premature r e q u e s t , 510 
Withdrawal from work f o r c e , 80,83,351,365,380,385,466,785,1196,2031 

Stan d a r d s , a p p l i c a b i l i t y t o , 1196 
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PAYMENT 
D e t e r m i n a t i o n Order 

I n c o r r e c t o r d e r , 1293 
Pending a p p e a l , 674 
Time t o pay, 1254 

D.C.S. d i s t r i b u t i o n , 493 
I n t e r i m compensation: pending a p p e a l , 291,659 
PPD, i n excess o f 100%, 1846,1855 
Penal t i e s 

F a i l u r e t o f o l l o w Referee's Order, 1953,2072 
F a i l u r e t o pay D.O. pending a p p e a l , 674,1254,1293 
Late payment, D e t e r m i n a t i o n Order, 1276 

Pending appeal 
G e n e r a l l y , 1953 
TPD, 1953 
TTD, 1367 

Referee's o r d e r , r e f u s a l o f , 674 
PENALTIES 

See a l s o : S u b j e c t headings f o r which p e n a l t i e s are assessed 
Amounts "then due" d i s c u s s e d , 2019 
As "compensation" d i s c u s s e d , 82,327 
Burden o f p r o o f , 1962 
"Compensation" d i s c u s s e d , 419,674,2170 
Compensation "then due" r e q u i r e m e n t , 264,401,1059,1357,2005,2072 
Double p e n a l t y , 59,401,1217,1267,2072 
Referee's Order; f a i l u r e t o comply, 1622 

PPD (GENERAL) 
Burden o f p r o o f , 423,429 
Hip: scheduled/unscheduled i s s u e , 1241 
P e n a l t y 

Late payment o f award, 92 
Re t i r e m e n t , e f f e c t on award, 2100 
When t o r a t e : c l a i m a n t i n A u t h o r i z e d T r a i n i n g Program, 1739 
Who r a t e s : E v a l u a t i o n D i v i s i o n o r Referee, 1262 

PPD (SCHEDULED) 
A f f e c t e d body p a r t 

A n k l e , 1098,1939 
Arm, 513,577,843,1011,1962 
Foot, 391,1226,1733 
Hand vs. f o r e a r m , 1962 
Hearing l o s s , 1756 
Knee, 264,429,1214,2052 
Leg, 391,453,516,1069,1234,1241,2043 
Thumb, 1262 

Burden o f p r o o f , 453,577,1262 
F a c t o r s c o n s i d e r e d 

Compensable, non-compensable c o n d i t i o n s , 1226,1939,2043 
C r e d i b i l i t y , 264,516,843,1214,2043 
Currency o f exam, 1226 
Hearing l o s s e v a l u a t i o n , 1756 
Lay vs. medical e v i d e n c e , 2043 
L i m i t s on a c t i v i t i e s , 391,453,1234 
Mechanical i m p a i r m e n t , 391 
Minimal i m p a i r m e n t , 516 
No impairment due t o i n j u r y , 2052 
No l o s s o f use or f u n c t i o n , 577 
Pai n , 453,1011 
R e s u l t i n g from unscheduled i n j u r y , 1069 
Testimony, 513,843,1098 -2208-



PPD (UNSCHEDULED) 
Back & neck 
No award: 58,389,429,562,814,842,907,938,945,1297,1590,1629,1770,1878 
5-15%: 124,811,915,1019,1052,1217,1303,1655,1714,1813,1873,1962,2086 
20-30%: 30,378,383,556,830,843,888,961,968,1095,1098,1170,1206,1234, 

1687,1721,1739,1834,1930 
35-50% 385,453,543,789,959,1026,1069,1706,2100 
55-100%: 49,873,1001,1161,1167,1300,1557,1643,1733,1765,2043 

Body p a r t a f f e c t e d 
H e r n i a , 811 
Lungs, 49 
P s y c h o l o g i c a l c o n d i t i o n , 385,1035,1095,1109 
R h i n i t i s , 562 
Shoulder, 513,568,1262,1834 

Burden o f p r o o f , 429,453,789,314,842,907,938,1095,1170,1206,1241,1629 
F a c t o r s c o n s i d e r e d 

Age 
Under 30: 124,383,843,1655,1739,1834,1930,1962,2086 
30-39 y e a r s : 378,543,568,938,1052,1161,1262,1714,1813,1873,2043 
40-50 y e a r s : 30,789,907,1019,1035,1095,1098,1206,1217,1303 
51+ y e a r s : 49,385,453,556,959,1170,1234,1687,1721 

Education 
No f o r m a l : 2043 
7-11 y e a r s : 49,124,385,453,543,556,907,959,1206,1217 
12th grade/GED: 30,378,383,789,814,843,938,968,1035,1170,1262,1303, 

1655,1721,1739,1813,1930,2086 
Higher e d u c a t i o n : 568,1019,1052,1095,1687,1714,1834,1873 

Impai rment 
C r e d i b i l i t y i s s u e , 811,842,938,1095,1962,2043 
D i s a b l i n g consequences, scheduled i n j u r y , 1241 
D i s a b l i n g p a i n , 124,1161,1206,1813 
Due t o scheduled i n j u r y , not a t i s s u e , 1019,1262 
Lung c a p a c i t y reduced, 49 
Medical e v i d e n c e , n e c e s s i t y o f , 1170 
M i l d , 378,789,968,1019,1026,1095,1098,1714,1962 

• M i l d l y moderate, 513,1721 
M i n i m a l , 30,124,843,1262,1303 
M u l t i p l e p h y s i c i a n s f i n d no l i m i t s , 389 
M u l t i p l e unscheduled c o n d i t i o n s , n o t a l l m e d i c a l l y s t a t i o n a r y , 1687 
None, 429,811,814,907,938,945,1629,1878 
Not due t o compensable i n j u r y , 556,577,1234,1432,1590 
Not permanent, 562,577 
P a i n , 968,1019,1770,1770,1834 
P r e - e x i s t i n g , u n r e l a t e d c o n d i t i o n , 842 
P r i o r i n j u r i e s , 543,1721 
S u b j e c t i v e c o m p l a i n t s , 811,842,1206,1234,1962,2043 
Unreasonable r e f u s a l o f t r e a t m e n t , 568 

Last arrangement o f compensation 
Worsening (permanent) s i n c e , 1939 

M o t i v a t i o n 
Refusal t o cooperate w i t h v o c a t i o n a l s e r v i c e s , 49,1095 
Refusal t o take p r e c a u t i o n s , 562 

P r e - e x i s t i n g c o n d i t i o n 
Heart c o n d i t i o n , 556 
O b e s i t y , 58 

P r i o r award ( d i f f e r e n t c l a i m ) , 1721 
R e t i r e m e n t , 2100 
Standards f o r r a t i n g permanent d i s a b i l i t y 

A p p l i e d , 2086 
C o n s t i t u t i o n a l i t y , 2086 
E f f e c t i v e d a t e , 2086 

-2209-



PPD (UNSCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

Work e x p e r i e n c e / c u r r e n t l i m i t a t i o n s 
Heavy work o n l y , 543,1170,1834 
Heavy work p r e c l u d e d , 1930 
L i m i t e d t o l i g h t work, 453,830,843,1026,1161,1206,2043,2086 
No t r a n s f e r a b l e s k i l l s  , 968,1303 
One f i e l d , now p r e c l u d e d or l i m i t e d , 49,385,1052 
P a r t - t i m e work l i m i t a t i o n , 383,1161 
P r i o r employments p r e c l u d e d , 1161,1170,1739 
Reduction i n wages p o s t - i n j u r y , 383,1234 
Release t o r e t u r n t o r e g u l a r work, 389,907,959,1217,1262 
Return t o r e g u l a r work, 1714,1721,1770,1813,1873 
S a l e s , 513 
Sedentary work, l i m i t e d t o , 1687,1706 
Succe s s f u l r e t r a i n i n g , 1019 
T r a n s f e r a b l e s k i l l s  , 1161,1206,1834 
V a r i e d e x p e r i e n c e , l a r g e l y p r e c l u d e d , 378,789,2043 

Own Mo t i o n cases, 1196 
PERMANENT TOTAL DISABILITY 

Award 
A f f i r m e d , 624,631,879,910,932,1066,1414,1418,1911,2067,2125 
Made, 979,1209,1389,1395 
O f f s e t i s s u e : See OFFSETS/OVERPAYMENTS 
Reduced, 49,873,1069,1241,1372 
Refused, 440,513,556,662,957,1001,1109,1167,1300,1405,1557,1643,1706, 

1733,1765,2144 
Burden o f p r o o f , 873,910,979,1069,1167 
C a l c u l a t i o n o f m o n t h l y b e n e f i t , 1670 
E f f e c t i v e d a t e , 624,979,1066,1209,1677,2067 
F a c t o r s c o n s i d e r e d 

Age 
30-40 y e a r s : 1069 
41-50 y e a r s : 1066,1167,1300,1733,1765 
51-60 y e a r s : 49,556,873,879,910,932,979,1001,1209,1300,1557,1677, 

2144 
61+ y e a r s : 440,624,1241,1372,1414,1643,1911 

Educ a t i o n 
1-6 y e a r s : 1001,1209 
7-11 y e a r s : 49,440,556,1066,1300,1557,1733,1765,2144 
12th grade or GED, 513,873,1241,1389,1643,1677,1911 
Higher e d u c a t i o n , 932,979,1069 
I l l i t e r a t e  , 910,1066,1167,1300,1557 

Job o f f e r e d a t h e a r i n g , 662 
Las t arrangement o f compensation 

Permanent worsening s i n c e , 624 
Medical c o n d i t i o n / o p i n i o n / t r e a t m e n t 

C o n s e r v a t i v e t r e a t m e n t o n l y , 1765,1911 
C r e d i b i l i t y l a c k i n g , 1167,1300 
C r e d i b l e c l a i m a n t , 1677 
Ex a g g e r a t i n g c l a i m a n t , 873,1001,1167 
L i m i t e d t o s e d e n t a r y work, 873,1001,1167,1911,2144 
Low i n t e l l i g e n c e , 1733 
M u l t i p l e , r e l a t e d c o n d i t i o n s , 979 
Non-compensable c o n d i t i o n p r e v e n t s work, 556 
Pa i n , 932,1389 
P h y s i c a l l y capable o f work, 49,440,513,957,1557,1643 
P o s t - i n j u r y u n r e l a t e d c o n d i t i o n s , 873,1241,1733 
P r e - e x i s t i n g , d i s a b l i n g c o n d i t i o n s , 1911 
P r e - e x i s t i n g ; p o s t - i n j u r y w o r s e n i n g , 556,1706,1733,1911 
P s y c h o l o g i c a l problems stem from i n j u r y , 910,932,1066,1389,1765 



 .

PERMANENT TOTAL DISABILITY ( c o n t i n u e d )
F a c t o r s c o n s i d e r e d ( c o n t i n u e d )

Medical c o n d i t i o n / o p i n i o n / t r e a t m e n t ( c o n t i n u e d )
P s y c h o l o g i c a l problems, u n r e l a t e d , 1167,1765 
Release  t o r e t u r n  t o r e g u l a r work, 1167 
Scheduled i n j u r y , 1066 
Severe i m p a i r m e n t , 624 
Unable  t o work, 1418,1733 

M o t i v a t i o n See a l s o : V o c a t i o n a l A s s i s t a n c e / O p i n i o n (below)
F u t i l e  t o seek work, 1066,1209,1395,1414,1677,1911 
" F u t i l i t y d o c t r i n e " d i s c u s s e d , 440,1372 
L a c k i n g , 1001,1069,1167,1241,1557,1765 
M i t i g a t i o n i s s u e , 932 
No work s e a r c h , 440,624,1557,1911 
Proven f a v o r a b l y  t o c l a i m a n t , 1389,1677,2125 
Refusal  o f v o c a t i o n a l a s s i s t a n c e , 1372,1765 
Reserved, non-communicative c l a i m a n t , 49 
Re t i r e m e n t , 957,1395,1414 
Vs. i n a b i l i t y  t o a d j u s t  t o i n j u r y , 932,1389 
Withdrawal from l a b o r market, 1395 

V o c a t i o n a l a s s i s t a n c e / o p i n i o n 
A s s i s t a n c e w i t h d r a w n , 979 
Based on c l a i m a n t ' s c o m p l a i n t s , 1001 
Claimant employable, 49,873,1167,1300 
C o n f l i c t i n g o p i n i o n s , 873,910,1643 
Coo p e r a t i o n 

Proven, 910,979,1209 
Questioned, 49 

Job c r e a t e d f o r c l a i m a n t , 932 
L i g h t - w o r k l i m i t a t i o n , 1069,1209 
L i m i t a t i o n s p r e c l u d e d employment, 879,1066 
No t r a n s f e r a b l e s k i l l s , 910,979,1414,1911 
P a r t - t i m e work i s s u e , 879,979,1069,1241,1372,1643,1733 
T r a n s f e r a b l e s k i l l s , 932,1069 

Odd-lot d o c t r i n e , 910,1557,1643,1733,1765 
O f f s e t i s s u e : See OFFSETS/OVERPAYMENTS 
Own Motion case, 633,1196 
R e e v a l u a t i o n . 

PTD award a f f i r m e d , 1418 
Standards (WCD), 1196 
Two c l a i m s : which r e s p o n s i b l e f o r , 631 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER; MEDICALLY STATIONARY 
PSYCHOLOGICAL CONDITION CLAIMS ( i n c l u d i n g c l a i m s  o f s t r e s s - c a u s e d 
c o n d i t i o n s )

O c c u p a t i o n a l disease c l a i m 
Burden  o f p r o o f , 883,1267,1563,1596,1944 
Claim compensable 

F a i r l y imposed d i s c i p l i n e , 257 
Major c o n t r i b u t i n g cause t e s t met, 883,1563,1633,1959,2151,2162 
Real e v e n t s , 1596,1959 
Symptoms vs. wor s e n i n g , p r e - e x i s t i n g c o n d i t i o n , 257,1653,2162 

Claim not compensable 
Events not r e a l , 1944 
Major c o n t r i b u t i n g cause t e s t , 580,1267 
Medical evidence i n s u f f i c i e n t , 1378 
T e r m i n a t i o n , 1624 

Occup a t i o n a l disease vs. i n d u s t r i a l i n j u r y c l a i m , 1944 
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PSYCHOLOGICAL CONDITION CLAIMS ( c o n t i n u e d ) 
R e l a t i o n s h i p t o p h y s i c a l i n j u r y c l a i m 

Burden o f p r o o f , 1687,1784,2043 
C r e d i b i l i t y o f c l a i m a n t , 1989 
C r e d i b i l i t y o f d o c t o r , 832 
D o c t o r - i n d u c e d , h a r m f u l , 12,15,17,20 
Drug abuse induced c o n d i t i o n s , 1043 
Ex a g g e r a t i n g c l a i m a n t , 1267,2043 
M a t e r i a l r e l a t i o n s h i p t e s t , 524,606,832,1677,1784,1989,2012,2140 
Medical evidence preponderance, 1267,1989,2012 
M u l t i p l e accepted i n j u r y c l a i m s , 1687 
P r e - e x i s t i n g c o n d i t i o n , 580,606,811,1043,1677,2012 
S u i c i d e , 1312,1324 
U n c o n t r a d i c t e d medical o p i n i o n , 524,1898 

Symptoms vs. c o n d i t i o n , 606 
REMAND 

By Board 
Motion f o r , a l l o w e d 

Cross-exam; r e p o r t o f f e r e d a t h e a r i n g , 338,1157 
Due d i l i g e n c e t e s t met, 106,338,393,1800 
For h e a r i n g , 403,896,1108,1177,1619 
I n s u f f i c i e n t e v i d e n c e , 1108 
P o s t - h e a r i n g death o f c l a i m a n t , 545 
Referee's o r d e r not f i n a l , 376 
Referee's o r d e r not sent t o a l l p a r t i e s , 374,384,1574,1584 
Surgery r e p o r t s , 114,370,545,1018,1122 
To c l a r i f y t r a n s c r i p t , 846 

Motion f o r , denied 
A l l e g a t i o n t h a t t r a n s c r i p t u n i n t e l l i b l e , 2028 
A r b i t r a t i o n r e q u e s t , 1776 
Evidence a v a i l a b l e w i t h due d i l i g e n c e , 1246 
Evidence not m a t e r i a l , 505 
Evidence o b t a i n a b l e w i t h due d i l i g e n c e , 44,75,90,91,397,532,551, 

568,609,841,853,958,975,1115,1186,1606,1664,1921,1944,2060,2167 
Exp e d i t e d h e a r i n g r e q u e s t , 1186 
Record not in c o m p l e t e ( e x c l u s i o n o f e v i d e n c e ) , 40,96,397,532,580, 

606,609,958,1095,1186,2060 
Record n o t i n c o m p l e t e l y developed, 373,385,987,990,1776 

Record i n c o m p l e t e l y , i m p r o p e r l y developed, 1850,2017 
Supplemental Request f o r Hearing v e s t s j u r i s d i c t i o n , 117 
To complete r e c o r d , 4,74,118,326,1296,1966 
To c o n s i d e r s e t t l e m e n t , 128 
To develop r e c o r d ( d i s m i s s a l i s s u e ) , 396,423,442,1702,1891 
To reconvene h e a r i n g ( t r a n s c r i p t u n a v a i l a b l e ) , 121,123,333,334 

By Court o f Appeals 
M o t i o n f o r , d e n i e d , 1404 
Request f o r , d e n i e d , 635 
Scope o f , 445 
To accept a g g r a v a t i o n c l a i m , 100,1249,1806,2126 
To accept c l a i m , 38,39,42,1253,1807 
To accept c o n d i t i o n , 3 , 4 5 , 6 5 , 1 0 1 
To a p p l y c o r r e c t l e g a l t e s t , 1430 
To de t e r m i n e 

B e n e f i t s due, 1312 
C o m p e n s a b i l i t y , 1223,2162,2173 
Good c a u s e / l a t e f i l i n g , 22 
P e n a l t y , 1966,1253 
Permanent d i s a b i l i t y , 385,2115 
Surgery question/new medical e v i d e n c e , 345,628 
To reconvene h e a r i n g , 547 
TTD r a t e r e c a l c u l a t i o n , 9849 9 1  9 



REMAND ( c o n t i n u e d ) 
By Court o f Appeals ( c o n t i n u e d ) 

To determine ( c o n t i n u e d ) 
Whether d i s m i s s a l a p p r o p r i a t e , 280,2165 
Whether Referee's o r d e r m a i l e d , 629 
Whether t o assess p e n a l t y , denied c l a i m , 2123 

To d i s m i s s Request f o r H e a r i n g , 278,779 
To make f i n d i n g s o f f a c t , c o n c l u s i o n s o f law, 616,1336,1337,1338,1369, 

1413,1427,1430,2114,2166,2169 
To p r o v i d e t r e a m e n t , 65,472 
To se t a s i d e D e t e r m i n a t i o n Order, 345 

" P a r t i e s " d i s c u s s e d , 374 
REQUEST FOR HEARING (FILING) 

" F i l i n g " d i s c u s s e d , 2059,2068 
Late f i l i n g i s s u e 

A g g r a v a t i o n c l a i m , 468,2037 
Denial r e c e i v e d by roommate, 1426 
D e t e r m i n a t i o n Order, 1177 
Good cause i s s u e 

Burden o f p r o o f , 2119 
Excusable n e g l e c t , 2068,2119 
" F i l i n g " i s s u e , 2068 
M i s t a k e , 2068 
"Mist a k e " d i s c u s s e d , 1896 
No copy o f d e n i a l t o a t t o r n e y , 22,114,2173 
Re l i a n c e on i n s u r e r ' s r e o r e s e n t a t i o n , 2121 

180-day l i m i t , 117,969,1217 
P e n a l t i e s and fees i s s u e , 476 

Motion t o Di s m i s s , denied 
Unnecessary 1 i t i g a t i o n , 1823 

Real p a r t y i n i n t e r e s t q u e s t i o n , 278 
Same issues b e f o r e Board, 777 
Supplemental r e q u e s t as independent r e q u e s t , 117,969 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
Abatement, d i s c u s s e d , 2007 
D e n i a l , new b a s i s f o r , r a i s e d a t h e a r i n g , 1873 
D e t e r m i n a t i o n Order a p p e a l , c l a i m a n t not s t a t i o n a r y , 423,442 
D i s m i s s a l ( s ) 

A f f i r m e d : l a c k o f p r o s e c u t i o n , 1663 
P o l i c y r e : p r e j u d i c e / w i t h o u t p r e j u d i c e , 423,437,442 
Reversed: r e f u s a l t o make t r e a t i n g d o c t o r a v a i l a b l e , 2159 
Vs. d e f e r r a l , 442,1093 

Expenses,travel , 1170 
F a i l u r e t o appear 

Good cause i s s u e , 1108,1138,1891 
Issue (new) vs. a l t e r n a t i v e l e g a l t h e o r y , 1915 
Iss u e : not r a i s e d , must be addressed, 2067 
Iss u e : Referee c a n ' t r a i s e where p a r t y w a i v e s , 1760 

REQUEST FOR BOARD REVIEW (FILING) 
Abatement, Referee's Order of/Request f o r Review, 4,93,129,351,370, 

378,500,540,1652,2007 
Cross-request 

N e c e s s i t y f o r , 259,847,999 
D i s m i s s a l o f 

No t i m e l y n o t i c e t o a l l p a r t i e s , 63,335,337,443,465,859,989,1158 
Premature, 93,351,397 
Same issu e s b e f o r e Hearings D i v i s i o n , 777 
Unrepresented c l a i m a n t , 63,67,803 
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REQUEST FOR BOARD REVIEW (FILING) ( c o n t i n u e d ) 
D i s m i s s a l o f ( c o n t i n u e d ) 

U n t i m e l y f i l i n g  , 12,43,48,100,105,109,335,337,365,443,465,499,536, 
595,696,700,803,1158,1249,1613,1792 

Withdrawn, 75,777 
D i s m i s s a l , Order o f , s e t a s i d e , 83,349,357 
F i n a l o r d e r o f Referee 

N e c e s s i t y o f , 57,376 
What c o n s t i t u t e s , 25,57,66,376,397,896,1574,1584,1793 

" F i l i n g " d i s c u s s e d , 83,100,105,109,408,466,540,696,1249 
M a i l i n g vs. r e c e i p t o f Order by p a r t i e s , 629,1574 
Motion t o Dismiss 

Al1 owed 
Cros s - r e q u e s t u n t i m e l y ; r e q u e s t w i t h d r a w n , 259 
Des p i t e i n c o r r e c t statement o f appeal r i g h t s , 387 
D i r e c t o r ' s f i n a l o r d e r , 387 
No s t a t u t o r y b e n e f i c i a r y , 373 
No t i m e l y n o t i c e t o a l l p a r t i e s , 43,343,371,594 
U n t i m e l y f i l i n g , 67,472 

Burden o f p r o o f , 1091,1130 
Denied 

A r b i t r a t i o n d e c i s i o n (.307 c a s e ) , 1815 
Cases heard t o g e t h e r must be appealed as one, 999 
Ti m e l y appeal from amended o r d e r , 84,1041 
T i m e l y f i l i n g  , 408,466,471,1041,2017 
T i m e l y n o t i c e t o a l l p a r t i e s , 105,336,363,471,489,511,773,1091,1180, 

1789,1808 
" P a r t i e s " d i s c u s s e d , 336,363,374,376,489,511,536,773,1180,1574,1789 
P e n a l t y i s s u e 

Review used t o a v o i d payment, 1823 
P e t i t i o n f o r J u d i c i a l Review/Request f o r R e c o n s i d e r a t i o n , 26,772,847 
Unrepresented c l a i m a n t , 465 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
B r i e f , f i l i n g 

" F i l i n g " d i s c u s s e d , 1944 
Late i s s u e : wrong t r a n s c r i p t p r o v i d e d , 1741 
N e c e s s i t y o f , 72 
Reply b r i e f as a p p e l l a n t ' s b r i e f i s s u e , 67,1807 
Served on wrong p a r t y , 602 
Ti m e l y f i l i n g i s s u e , 1944 

C o n d i t i o n o r d e r e d accepted q u e s t i o n e d , 44 
De novo r e v i e w d i s c u s s e d , 999,1301 
M a i l i n g vs. r e c e i p t o f o r d e r by p a r t i e s , 629 
Motion t o j o i n Own Motion c l a i m , 444 
Oral argument r e q u e s t , 1953 
P e n a l t y i s s u e 

Delay i n payment f o l l o w i n g Board o r d e r , 35 
Post-Review d i s c l o s u r e , motion f o r , 1079 
R e c o n s i d e r a t i o n Request 

Denied 
Not t i m e l y , 12,98,903,1793 

Order a b a t e d , 129,130 
What c o n s t i t u t e s , 1079,1139 

Scope o f Review 
A l l i s s u e s r a i s a b T e based on r e c o r d , 51 
Issue conceded a t h e a r i n g : no r e v i e w , 1939 
Issue not r a i s e d a t h e a r i n g , 353,373,775,778,934,958,1059,1301,1321, 

1702,1868,1939 
L i m i t e d t o r e c o r d developed a t h e a r i n g , 25 

Stay (Referee's Order) pending a p p e a l , 1854 
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REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & PROCEDURE) 
Dis m i s s a l 

No n o t i c e t o a l l p a r t i e s , 227 
" F i n a l o r d e r " d e f i n e d , 616 
P e t i t i o n f o r J u d i c i a l Review/Request f o r R e c o n s i d e r a t i o n , 26,772,847 
Scope o f Review: Court o f Appeals 

As a f f e c t i n g s u b s t a n t i v e r i g h t s , 616 
E f f e c t i v e d a t e , 616 
Issue not c o n s i d e r e d below, 1353 
De novo vs. s u b s t a n t i a l e v i d e n c e , 2147 

Se r v i c e on a t t o r n e y as s e r v i c e on p a r t y , 281 
S u b s t a n t i a l evidence r e v i e w d i s c u s s e d , 616 

RES JUDICATA 
A p p l i c a t i o n t o a d m i n i s t r a t i v e p r o c e e d i n g , 284 
Discussed, g e n e r a l l y , 284,476,1105,1832,1995 
P r i o r d e n i a l (medical s e r v i c e s ) f i n a l , 969 
P r i o r d e n i a l , unappealed, 798 
P r i o r l i t i g a t i o n 

Issue b a r r e d , 1832,1873,1995 
Issue not r a i s a b l e , 403 
Issue not r i p e , 284,672,889,1670,1682 
Issue r i p e , not b a r r e d , 96,476,1105 
Medical s e r v i c e s d e n i a l , f u t u r e s e r v i c e s , 117 

RESPONSIBILITY CASES See SUCCESSIVE (OR'MULTIPLE) EMPLOYMENT EXPOSURES 
SAFETY VIOLATIONS 
SETTLEMENTS & STIPULATIONS 

Approval d e n i e d , 1846,1855 
Dis p u t e d c l a i m s e t t l e m e n t 

Approval d e n i e d , 1855 
Approved, 2101 
As judgement, 476 
D i s t r i b u t i o n , 493 
E f f e c t on l a t e r a g g r a v a t i o n c l a i m , 2100 
E f f e c t on T h i r d P a r t y d i s t r i b u t i o n , 450 
Enforcement, medical s e r v i c e p r o v i d e r , 278,1316 
P e n a l t y i s s u e ( l a t e payment, DCS), 2170 
Questioned, 119 
Scope o f : o t h e r c l a i m s , 476,2022 
Vs. i l l e g a l r e l e a s e , 366 
Vs. r e l e a s e , 119 

I n t e r p r e t a t i o n by Board, 29 
J u r i s d i c t i o n cannot be s t i p u l a t e d , 1093 
PPD s e t t l e m e n t 

Approval d e n i e d , 1855 
Cannot be argued t o mean o t h e r than what i t says, 1395 

Remand r e q u e s t , " r a i s e d o r r a i s a b l e " i s s u e , 606,1850 
Unlawful r e l e a s e , 1846,1855 

SUBJECT WORKERS See COVERAGE QUESTIONS 

-2215-



SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
Aggravation/new i n j u r y 

A g g r a v a t i o n f o u n d , 35,110,421,866,1013,1141,1145,1199,1413,1423,1428, 
1573,1820,1876,1916,1978,2010 

Apportionment among c a r r i e r s , 1423 
Backup d e n i a l s e t a s i d e , 898 
Burden o f p r o o f , 414,421,847,892,941,1141,1916,1978 
Complex medical q u e s t i o n , 414 
Continuous symptoms, 35,421,1013,1145,1199,1281,1820,1916,2010 
F i r s t c l a i m i n open s t a t u s , 110 
N e i t h e r f o u n d , 406,941,1217,1860 
New i n j u r y f o u n d , 414,892,898,1191,1423,1982 
New symptoms, or c o n d i t i o n , 892,1191 
Occurrence o f symptoms i n l a t e r employment, 866 
Own Motion c l a i m vs. new i n j u r y : 1 s t r e s p o n s i b l e , 53,1281 
Q u e s t i o n a b l e c r e d i b i l i t y , 414,1573 
Test 

Independent c o n t r i b u t i o n , l a t e r employment,35,53,406,414,421,892, 
1013,1820,1982 

Burden o f p r o o f , 847,2000 
Last i n j u r i o u s exposure r u l e 

As a f f i r m a t i v e defense, 261 
As r u l e o f assignment o f l i a b i l i t y , 261,847,1133,1148,1212,1346,1572, 

1776,1805 
As r u l e o f p r o o f , 261,1133,1212 
Date o f d i s a b i l i t y , 261,458,545,1148,1604,1776,1805,1811 
E q u i t a b l e e s t o p p e l as defense, 701 
F i r s t employer r e s p o n s i b l e , 261,1346,1811,2000 
L a t e r employer r e s p o n s i b l e , 458,545,701,847,1133,1148,1212,1776,1805 

M u l t i p l e accepted c l a i m s 
F i r s t employer r e s p o n s i b l e , 660 
Presumption, 596,660 
Second employer r e s p o n s i b l e , 596,1682,1687,1711,1936 

M u l t i p l e employment exposures 
L a t e s t exposure r e s p o n s i b l e , 1 1 1 0 
M u l t i p l e c a r r i e r s r e s p o n s i b l e , 1148 
O r e g o n / o u t - o f - s t a t e , 52 

O f f - j o b i n j u r y , 892 
R e s p o n s i b i l i t y cases 

A u t h o r i z e d T r a i n i n g Program, i n j u r y d u r i n g , 2022 
Claims p r o c e s s i n g i s s u e , 1320 
Dual employment, 1038 
M u l t i p l e accepted c l a i m s 

F i r s t employer r e s p o n s i b l e , 660 
Presumption, 596,660 
Second employer r e s p o n s i b l e , 596 

Own Motion c l a i m : Board's consent t o .307 Order, 325 
P e n a l t y i s s u e 

Employer r e s p o n s i b i l i t y t o i n i t i a t e .307 p r o c e e d i n g , 226 
Reimbursement i s s u e 

No .307 o r d e r ; TTD and v o c a t i o n a l s e r v i c e s , 622 
.307 Order; amount a t i s s u e , 1393 

.307 Order 
See a l s o : OWN MOTION RELIEF 
R e s p o n s b i 1 i t y concession w i t h d r a w a l , 1982 
Second employer r e s p o n s i b l e , 1346,1982 

"Worsening" d i s c u s s e d , 414 
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A f t e r Referee's r e v e r s a l ( d e n i a l ) ; b e f o r e D e t e r m i n a t i o n Order, 239,1373 
A g g r a v a t i o n vs. o r i g i n a l c l a i m , 264 
Burden o f p r o o f , 649,1892,1930 
Claimant stops m o d i f i e d work 

F i r i n g , 2092,2096 
Non-work i n j u r y , 2074 

During Pain Center t r e a t m e n t , 246 
F u l l vs. t r i a  l r e l e a s e , 502,985 
Medical v e r i f i c a t i o n ( a g g r a v a t i o n c l a i m ) , 2153 
P e n a l t y i s s u e , 1817,1828,1930,2019,2074,2092,2136 v 
P h y s i c a l i n a b i l i t y t o work vs. u n a v a i l a b l e , 246 
"Regular employment" d e f i n e d , 502 
Regular work p r e c l u d e d , 1930 
"Re t i r e m e n t " d i s c u s s e d , 274,649,1395 
Treatment f o r compensable, noncompensable c o n d i t i o n s , 1892 
TTD vs. i n t e r i m compensation, 1930 
Two open c l a i m s , s i m u l t a n e o u s , 356,1930 
Where r e c e i v i n g o u t - o f - s t a t e d i s a b i l i t y payments, 62 
Withdrawal vs. r e t i r e m e n t , 649,1349,1395,2110 
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As "compensation", 291,659 
Burden o f p r o o f , 1962 
Employer knowledge i s s u e , 1948 
E n t i t l e m e n t 

Where w o r k i n g , 291,659,1059,1217,1930 
I n c l u s i v e d a t e s , 2037 
Payment pending a p p e a l , 291 
P e n a l t y i s s u e 

F a i l u r e t o pay,' 59,291,659,1948,1962,2037 
Late payment, 1982 

S t a r t d a t e , 1982 
Rate 

Bonuses, 568 
Dual employments, 2032,2105 
" I n j u r y " d a t e : disease vs. i n j u r y , 602 
Overti m e , 568 
P a r t - t i m e , v a r y i n g h o u r s , 620 ' 
P e n a l t y i s s u e , 568,1052,1115,1439,1670,1957 
Regular employment vs. v a r y i n g h o u r s , wages, 41,1957 
Seasonal work, 1670 
TTD vs. PTD c a l c u l a t i o n , 1670 
"Wages" d e f i n e d , 568,1670 

Reimbursement issue,'WCD t o c a r r i e r , 268 
Temporary p a r t i a l d i s a b i l i t y 

A f t e r r e t u r n t o m o d i f i e d work 
Claimant f i r e d , 2092,2096 
Non-work i n j u r y , c l a i m a n t can't work, 2074 

Unemployment b e n e f i t s as wage e a r n i n g s , 398 
T e r m i n a t i o n 

P e n a l t i e s i s s u e , 239,481,502,518,1930 
Procedure f o r , i n c a r c e r a t e d c l a i m a n t , 1353 
Requirements f o r , 1687,1892,1930 
U n i l a t e r a l 

F o l l o w i n g i n c a r c e r a t i o n , 481,1353,1764 
F o l l o w i n g l i t i g a t i o n o r d e r , 239,1373 
M e d i c a l l y s t a t i o n a r y , 1373 
M e d i c a l l y s t a t i o n a r y / r e t u r n t o work r e l e a s e , 1350,1353,1368 
Release t o r e t u r n t o r e g u l a r work, 502,561,1350 
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TEMPORARY TOTAL DISABILITY ( c o n t i n u e d ) 
T e r m i n a t i o n , U n i l a t e r a l ( c o n t i n u e d ) 

T r i a l r e l e a s e t o r e g u l a r work, 985 
Withdrawal from work f o r c e , 518 

Unemployment benefits--SEE temporary p a r t i a l d i s a b i l i t y , t h i s heading 
THIRD PARTY CLAIMS 

See a l s o : ATTORNEY FEES 
Assignment o f cause o f a c t i o n i s s u e , 495,593 
D i s t r i b u t i o n i s s u e 

A f t e r f i n a l d e t e r m i n a t i o n o f PPD, 413,1032 
A l l e g a t i o n : c a r r i e r h u r t case, 1259 
A n n u i t y / a t t o r n e y f e e s , 951 
A n n u i t y / o f f s e t f u t u r e e x p e n d i t u r e s , 951 
Assignment t o Paying Agency vs. e l e c t i o n , 1940 
C a r r i e r ' s l i e n / e n t i t l e m e n t t o , 1652,1885 
C a r r i e r ' s l i e n vs. n o n - b e n e f i c i a r y ' s share o f e s t a t e , 102,339,655,780 
Costs t o i n s u r e r exceed b a l a n c e , 366 
De f e r r e d f o r f i n a l d e t e r m i n a t i o n o f PPD, 68,1641,1794,1980 
D.C.S.: e f f e c t on, 450 
General damages/lien i s s u e , 1049,1940 
Premature r e q u e s t , 381 
S t a t u t o r y d i s t r i b u t i o n , 450,495,1885 
S t r u c t u r e d s e t t l e m e n t / f u t u r e e x p e n d i t u r e s , 1021 
Unpaid medical b i l l s  , 450 

E l e c t i o n t o a s s i g n w i t h d r a w n , 1201 
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"Paying Agency" d e f i n e d , 1652 
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R e c o n s i d e r a t i o n r e q u e s t 
Denied, 593 
Due d i l i g e n c e r e s t , 480 

Record f o r r e v i e w , 1049 
Re f e r r e d f o r h e a r i n g , 1825 
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TIME LIMITATIONS See AGGRAVATION CLAIM; CLAIMS, FILING; REQUEST FOR HEAR­
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QUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & 
PROCEDURE) 

TORT ACTION 
See a l s o : EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
See a l s o : JURISDICTION 
A u t h o r i z e d T r a i n i n g Program: i n j u r y d u r i n g , 2022 
C i v i l s u i t / e x c l u s i v e remedy case, 693 
R e i m b u r s e m e n t o u t - o f - s t a t e program, 268,1027 
T e r m i n a t i o n o f s e r v i c e s i s s u e , 1324 
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Kenneth E. Choquette, 37 Van Natta 927 (1985) 390,1156,1622 
Cynthia" J. Clark, 39 Van Natta 130 (1987) 847,1059 
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Angela V. Clow, 34 Van. Natta 1632 (1982) 2037 
Rob Cohen, 39 Van Natta 649 (1987) 59,401,1267,1655 
James A. Cooper, 40 Van Natta 1201 (1988) 1940 
Robert W. Cooper, 40 Van Natta 486 (1988) 1902 
Donald W. Co u r t i e r , 39 Van Natta 705 (1987) 502,985,2092 
Richard N. Cou t u r i e r , 36 Van Natta 59 (1984) 879 
Leon E. Cowart, 40 Van Natta 22 (1988) 114 
Bruce D. Craig, 37 Van Natta 1143 (1985) 837 
Nancy E. Cudaback, 38 Van Natta 423 (1986) 809,1141,1173,1226,1714 
Dennis S. Current, 38 Van Natta 858 (1986) 2000 
Ernmett P. C u r t i s , 39 Van Natta 123 (1987) 1677,1687 
William J. Dale, 39 Van Natta 632 (1987) 1254 
Desi R. DavTsT40 Van Natta 540 (1988) 1902 
P a t r i c i a M. Dees, 35 Van Natta 120 (1983) 117,969,1610,1971 
Steven M. Demarco, 38 Van Natta 886 (1988) 1682 
Richard M. Deskins, 38 Van Natta 494 (1986) 481,1677,1687,1703 
Dorothy H. D j o d j i c , 37 Van Natta 1491 (1985) 1759 
Stephen L. Pokey, 38 Van Natta 1560 (1986) 1746 
Thomas E. Donahue, 37 Van Natta 1282 (1985) 1697,1703 
Douglas Dooley, 35 Van Natta 125 (1983) 1908 
Terry Porsey, 31 Van Natta 14 (1981) 2037 
Oscar L. Prew, 38 Van Natta 934 (1986) 1953 
Puane B. P r i v e r , 38 Van Natta 498 (1986) 823 
Marian S. Dumas, 40 Van Natta 109 (1988) 786,788,797,805,807,831,972, 

977,981 
Arlo W. Dunbar, 40 Van Natta 366 (1988) 1794 
Robert G. Ebbert, 40 Van Natta 67 (1988) 465,1792 
Lloyd L. Eddings, 38 Van Natta 1478 (1986) 425 
John K. Eder, 38 Van Natta 1372 (1986) 370 
John T. E l i c k e r , 40 Van Natta 68 (1988) 381,413,951,1021,1032,1153, 

1641,1794,1980 
John D. E l l i s , 39 Van Natta 319 (1987) 993,997,1091,1267,1687 
CD. EngTTshT 37 Van Natta 572 (1985) 1254 
BTTTy J. Eubanks, 35 Van Natta 131 (1983) 554,969,993,1008,1175,1267 
Sylvia M. Evy, 35 Van Natta 89 (1983) 1915 
Betty J. EyTer, 40 Van Natta 977 (1988) 1089,1127 
Darla Falcon, 38 Van Natta 204 (1986) 910,1069,1557 
A l l e n Fanno, 38 Van Natta 1368 (1986) 1697 
Rebecca J. F e r o l i n , 39 Van Natta 754 (1987) 596 
Carol A. Fisher, 40 Van Natta 458, 610, 847 (1988) 1778 
Deryl E. Fisher, 38 Van Natta 982 (1986) 67 
Lloyd 0. Fisher, 39 Van Natta 5 (1987) 481,518 
Gayle L. F i t z g e r a l d , 40 Van Natta 127 (1988) 769 
Michael~D. Flannery, 39 Van Natta 723 (1987) 5 
Pavid L. Fleming, 38 Van Natta 1321 (1986) 26,58 
J e r r y F. Foster, 40 Van Natta 1687 (1988) 1682 
V i c t o r i a W. Fox, 37 Van Natta 10 (1985) 1069,1733 
John D. FrancTsco, 39 Van Natta 332 (1987) 363,376,489,774 
Dennis Fraser, 35 Van Natta 271 (1983) 1115 
Judy M. F r i e d r i c h , 36 Van Natta 1210 (1984) 1620,1697,1703 
Kenneth L. Fris b y , 37 Van Natta 280 (1985) 869 
J i l  l M. G a b r i e l , 35 Van Natta 1224 (1983) 1,433,575,765 
Frances Gentry, 40 Van Natta 1697 (1988) 1677,1703,1801 
Wayne N. Gentry, 39 Van Natta 35 (1987) 1145,1916 
Robert T.~GerTach, 36 Van Natta 293 (1984) 31,45,361,1259,1794 
Michael R. Gi r d , 38 Van Natta 1532 (1986) 1587,1592 
Irene M. GorizaTez, 38 Van Natta 954 (1986) 1953 
Brad T. Gri b b l e , 37 Van Natta 92 (1985) 843,1115,1784 
DavTd D.~GTTmes, 38 Van Natta 1038 (1986) 1223 
Donald A. Hacker, 37 Van Natta 706 (1985) 1241 ,1760 
Donna J. Halsey, 39 Van Natta 116 ^1987) 1930 



R E F E R E N C E S TO C A S E S I N VAN NATTA'S 
CASE NAME PAGE(S) 

William J. Hamilton, 36 Van Natta 576 (1984) 366 
Gerald Hannah, 39 Van Natta 109 (1987) 855,1587,1860 
Thomas E. Harlow, 38 Van Natta 1406 (1986) 117,969 
Charlotte Haug, 39 Van Natta 768 (1987) 910 
Allen W. Hays, Jr., 37 Van Natta 1179 (1985) 1706 
Karen L. Hays, 38 Van Natta 1541 (1986) 1649 
Dan W. Hedrick, 38 Van Natta 208 (1986) 26,336,772,847,879,1212,1708, 

1935 
Leonard Henderson, 40 Van Natta 31 (1988) 45,361 
Walter D. Henneberg, 40 Van Natta 109 (1988) 2017 
Verna Herb, 37 Van Natta 1247 (1985) 993,1131,1834 
Frank R. Herman, 38 Van Natta 1293 (1986) 1293 
Gerald Herrington, 35 Van Natta 859 (1983) 31,361,366,381 
Candy J. Hess, 37 Van Natta 12 (1985) 331 
Rose HestkTnd, 35 Van Natta 250 (1983) 34,108,1021,1153 
Ronald G. HTTl, 37 Van Natta 14 (1985) 476 
Elsie L. Hobkirk, 40 Van Natta 778 (1988) 1947 
Kenneth J. Howell, 39 Van Natta 1064 (1986) 809,1714 
C l i f f o r d D. Howerton, 38 Van Natta 1425 (1986) 794,1267,1962,2092 
Daryl W. Hugulet, 37 Van Natta 1518 (1985) 1750,1752 
Delmar J. Hultberg, 37 Van Natta 1679 (1985) —1217 
Albert Huntley, 39 Van Natta 120 (1987) 1622,1938 
Delbert R. Hutchinson, 39 Van Natta 32 (1987) 38 
Zeno T. Idzerda, 38 Van Natta 428 (1986) 25,57,66 
Harris ET^JacT<son, 35 Van Natta 1674 (1983) 57,66 
Robert D. Jackson, 40 Van Natta 51 (1988) 1262 
Robert C. Jaques, 39 Van Natta 299 (1987) 363,376,466,489,774,803, 

1180 
June Jelen, 40 Van Natta 1175 (1988) 1971 
Arthur G. Jennings, 39 Van Natta 1103 (1937) 1828 
Alexander M. Johnson, 38 Van Natta 1313 (1986) 518 
Coronda Johnson, 39 Van Natta 1171 (1987) 1175 
Matthew W. Johnson, 40 Van Natta 393 (1988) -1036,1081,1190 
Ramey S. Johnson, 40 Van Natta 370 (1988) 1854 
Randy D. Johnson, 39 Van Natta 463 (1987) 958 
Johnnie E. Jones, 37 Van Natta 1028 (1985) 1262 
Daniel L. Jordan, 37 Van Natta 1600 (1985) 2037 
Dwane Kester, 38 Van Natta 1417 (1986) 1115 
Gloria J. King, 39 Van Natta 779 (1987) 997 
Kenneth D. Kirkwood, 37 Van Natta 43 (1985) 1008 
James M. Kleffner, 38 Van Natta 1413 (1986) 602 
George J. Kovarik, 38 Van Natta 1381 (1986) 92,1276 
Charlotte Kuklhanek, 37 Van Natta 1697 (1985) 373 
Dennis Kurovsky, 35 Van Natta 58 (1983) 1784 
Walter R. LaChappelle, 36 Van Natta 1565 (1984) 1069 
Gary A. Lafarge, 38 Van Natta 901 (1986) 2076 
ETTen Lankford, 37 Van Natta 1146 (1985) 1069 
Dianna Lawton, 38 Van Natta 1543 (1986) 433 
Jimmy C. Lay, 37 Van Natta 583 (1985) 110 
Jack D. Ledford, 37 Van Natta 1152 (1985) 1784 
Theodule Lejeune, Jr., 40 Van Natta 493 (1988) 1846 
Natasha D. Lenhart, 38 Van Natta 1496 (1986) 34,108,488,1021,1153 
Harold A. Lester, 37 Van Natta 745 (1985) 2072 
Adelbert R. L i l e s , 39 Van Natta 747 (1987) 1706 
Theodore ¥7 Lincicum, 40 Van Natta 1760 (1988) 1953 
Terry L. TTnk, 40 Van Natta 17 (1988) 904 
Harlene "ATTToyd, 40 Van Natta ^ (1988) 1739 



Kathryn  I . Looney, 39 Van Natta 1140 (1987) 108,488,1021,1153 
Delfina P. Lopez, 37 Van Natta 164 (1985) 75,90,91 ,338,397,551 ,853, 

958,975,1246,2060,2167 
Julio P. Lopez, 38 Van Natta 862 (1986) 63,67,335,337,343,371,443,594, 

783,803,859,989,1158,1249,1792 
Steven B. Lubitz, 39 Van Natta 809 (1987) 34,108,488,1021,1153 
Robert E. Lundeen, 38 Van Natta 1388 (1986) 374,384,989 
Elizabeth MacFarland, 38 Van Natta 458 (1986) 1891 
Martin N. Manning, 40 Van Natta 374 (1988) 1574,1584,1793 
Raymond J. Marlin, 37 Van Natta 218 (1985) 1760 
Stephen C. Marr, 38 Van Natta 1304 (1986) 1173 
Steven J. Marshall, 39 Van Natta 16 (1987) 899 
Paul M. Marston, 40 Van Natta 868 (1988) 1567 
David Martin, 39 Van Natta 447 (1987) 331 
David W. Martin, 37 Van Natta 1699 (1985) 837 
Arthur E. Matthews, 39 Van Natta 361 (1987) 1123,1725 
Tim J. McAuliffe, 37 Van Natta 76 (1985) 1091,1180 
Thomas McBroom, 40 Van Natta 831 (1988) 1125 
A.G. McCullough, 39 Van Natta 135 (1987) 1254 
Robert K. McDonald, 37 Van Natta 674 (1985) 1115 
Michael M. McGarry, 34 Van Natta 1520 (1980) 1916 
Betty McGTll, 36 Van Natta 1692 (1984) 1841 
Ronald L. McMahill, 39 Van Natta 399 (1987) — - — 4 6 8 
Betty J. McMul I en, 38 Van Natta 117 (1986) 879 
Catherine A. Medina, 39 Van Natta 384 (1987) 1160,1828 
Maria C. Mendoza, 40 Van Natta 499 (1988) 595 
Virginia M e r r i l l , 35 Van Natta 251 (1983) 34,108,488,1153 
Jeffrey A. M i l l s , 36 Van Natta 714 (1984) 1902 
Rita M i t c h e l l , 39 Van Natta 436 (1987) 73,77 
Alberto V. Monaco, 39 Van Natta 337 (1987) 52 
Robert T. Moon, 39 Van Natta 370 (1987) 41 
Harold R. Moore, 39 Van Natta 725 (1987) 1852 
Joyce A. Morgan, 36 Van Natta 114 (1984) 96,1655,2037 
Robert L. Murphy, 40 Van Natta 442 (1988) 1093 
Albert Nacoste, 37 Van Natta 76 (1985) 1293 
Janelle I-. Neal, 40 Van Natta 359 (1988) 531 ,555,883 
Ward Neihart, 38 Van Natta 1418 (1986) --809,1714 
James E. NeTson, 37 Van Natta 645 (1985) 2037 
David Niemann, 39 Van Natta 150 (1987) 2030 
David E. Noble, 39 Van Natta 1035 (1987) 1828,1930 
John J. O'Halloran, 34 Van Natta 1504 (1982) 68,381,1641 
Barbara D. Olinghouse, 40 Van Natta 20 (1988) 1596 
Cynthia K. Oliver, 40 Van Natta 466 (1988) 1808 
Bernard L. Osborn, 37 Van Natta 1054 (1985) 44,106,393,505,532,568, 

609,841,987,990,1095,1115,1199,1606,1664,1800 
Kathlene A. Overbey, 39 Van Natta 37 (1987) 1670 
Kenneth Owens, 40 Van Natta 1049 (1988) 1940 
Donald L. Oxford, 38 Van Natta 1297 (1986) 411,1141 
Steven E. Pace, 38 Van Natta 139 (1986) 1217 
Dorothy L. Packard, 40 Van Natta 823 (1988) 1234 
Benjamin G. Parker, 38 Van Natta 836 (1987) 1160 
Jimmie Parkerson, 35 Van Natta 1247 (1983) 999,1703 
Flora Pelcha, 34 Van Natta 1141 (1982) 1267 
Doc A. Perkins, 31 Van Natta 181 (1981) 910 
Robert G. Perkins, 36 Van Natta 1050 (1984) 331 
Michael R. Petkovich, 34 Van Natta 98 (1982) 1760 
Arlene S. P e t t i t , 40 Van Natta 1610 (1988) 1971 
Charles M. Poole, 40 Van Natta 41 (1988) 1957 
Kenneth Privatsky, 38 Van Natta 1015 (1986) 847,999 
Alfred F. Pug l i s i , 39 Van Natta 310 (1987) 63,67,335,337,343,371,443, 

594,783,803,859,989,1158,1249.1792 



R E F E R E N C E S TO C A S E S I N VAN NATTA'S 
CASE NAME PAGE(S) 

Mark L. Queener, 38 Van Natta 882 (1986) 53 
Debra A. Reese, 38 Van Natta 101 (1986) 502 
Barbara J. Reeves, 39 Van Natta- 742 (1987) 792 
Tonya ReTdhead, 37 Van Natta 1078 (1985) 1817,2092 
Myron W. Rencehausen, 39 Van Natta 56 (1987) 326,379 
Joseph A. Reznicsek, 36 Van Natta 1361 (1984) 602 
Chester R. Rhodes, 38 Van Natta 1396 (1986) 476,1655 
Roger Riepe, 37 Van Natta 3 (1985) 366 
Gleason W. Rippey, 36 Van Natta 778 (1984) 1697,1703 
Marlene W. Ritchie, 37 Van Natta 1088 (1985) 401,1217,1267 
Charles W. Roller, 39 Van Natta 504 (1987)--- — 5 7 2 
Rodney R. Rouse, 38 Van Natta 448 (1986) 1778 
John L. Rousseau, 40 Van Natta 115 (1988) 786,788,797,805,807,831,972, 

977,981 
Herbert D. Rustrum, 37 Van Natta 660, 750 (1985) 1778 
Anna M. Ryan, 39 Van Natta 774 (1987) 896 
Claude Sagraves, 38 Van Natta 828 (1986) 1254 
James L. Sampson, 37 Van Natta 1549 (1985) 363,376,489,773 
Heinz J.U. Sauerbrey, 37 Van Natta 1512 (1985) 1788 
Mario Scaring, 39 Van Natta 663 (1987) 102,339 
Nancy J. Schelin, 39 Van Natta 437 (1987) 343,371 
Ralph W. Schemmel, 40 Van Natta 951 (1988) 1021 
Leroy R. Schlecht, 32 Van Natta 261 (1981) 31,361 
David C. Scott, 37 Van Natta 973 (1985) 1217 
Brian J. Shaw, 39 Van Natta 438 (1987) 353,934 
Clay B. Sheppard, 39 Van Natta 125 (1987) 59 
Fred S. Sheppard, 39 Van Natta 418 (1987) 910 
OrvilTe D. Shipman, 40 Van Natta 537 (1988) 769,784,1109,1196,2005 
Roger A. Shoff, 38 Van Natta 163 (1986) 683 
Guy M. Shorb, 39 Van Natta 1038 (1987) 778 
Andrew Simer, 37 Van Natta 118 (1985) 486 
David E. Sitton, 36 Van Natta 773 (1984) 577,1590 
Karola Smith, 38 Van Natta 76 (1986) 117,1860 
William C. Smith, 40 Van Natta 1259 (1988) 1794 
Gary 0. Soderstrom, 35 Van Natta 1710 (1983) 387,1788 
WTTTiam W. Soderwall, 38 Van Natta 544 (1986) 2037 
Gregg C. Sorbets, 38 Van Natta 39 (1986) 1916 
Fred C. Spivey, 38 Van Natta 1033 (1986) 38 
BTTTy A. Springs, 38 Van Natta 1475 (1986) 1828 
Eva L .TDoner) Staley, 38 Van Natta 1280 (1986) 414,2000 
Stanley C. Stanchfield, 38 Van Natta 146 (1986) 928 
Jane E. Stanley, 40 Van Natta 831 (1988) 972,1089,1127,1976 
Ramona Steckmann, 40 Van Natta 90 (1988) 551,958 
Ruby J. Stevens, 39 Van Natta 637 (1987) 1267 
Rodney C. Strauss, 37 Van Natta 1212 (1985) 75,393,608 
Max S. Swanberg, 39 Van Natta 823 (1987) 910 
TimotFy J. Swodeck, 39 Van Natta 341 (1987) 390,427,842,1043 
Richard F. Taylor, 40 Van Natta 384 (1988) 1574,1584 
Ernest E. Thompson, 37 Van Natta 605 (1985) 1620,1703 
Ernest E. Thompson, 39 Van Natta 455 (1987) 577,1756 
Marvin Thornton, 34 Van Natta 999 (1982) 1259,1794 
Mickey A. Thresher, 39 Van Natta 456 (1987) 481 
Martin E. Tripp, 39 Van Natta 546 (1986) 1226 
George M. Turner, 38 Van Natta 531 (1985) 1209 
Karen K. Vansanten, 40 Van Natta 63 (1988) 465 
Susan Vernon, 37 Van Natta 1562 (1985) 338 
Linda CTTTTes, 39 Van Natta 14 (1987) 1944 
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Stephen Vinzant, 39 Van Natta 1487 (1987) 892 
Wayne A.~VoTkT~36 Van Natta 1083 (1984) 502,985 
David L. Waasdorp, 38 Van Natta 81 (1986) 1752 
Connie R. Walker, 40 Van Natta 84 (1988) 1041 
Jan D. Walker, 38 Van Natta 160 (1986) 862 
Nick L. Ward, 34 Van Natta 1739 (1984) 561 
Ronald L. Warner, 40 Van Natta 1082 (1988) 1776,1916 
Bryan D. Warrilow, 40 Van Natta 521 (1988) — — 1882 
Andy Webb, 40 Van Natta 586 (1988) 771,872,1109,1196,1818 
DavTd F. Welch, 39 Van Natta 468 (1987) 602 
Vernon L."Wellington, 37 Van Natta 183 (1985) 2059 
Barbara A. Wheeler, 37 Van Natta 122 (1985) 38,70,390,470,832,997, 

1091,1670,1725,1834,1962 
Charles H. Whiddon, 39 Van Natta 407 (1987) 1177,1217 
James D. Whitney, 37 Van Natta 1463 (1985) 4,129,351,500,540,1652,2007 
Thomas A.~Whittle, 36 Van Natta 343 (1984) 1115,1199 
Leo R. Widenmann, 40 Van Natta 837 (1988) 1868 
Karl J. Wild, 37 Van Natta 491 (1985) 1234 
Donald W. Wilkinson, 37 Van Natta 937 (1985) 775,778 
Arbra Williams, 40 Van Natta 506 (1988) 976,1967 
Robert~B7~WTTTiams, 37 Van Natta 711 (1985) 68,381,951,1021,1032,1153, 

1641 
Robert B. Williams, 38 Van Natta 119 (1986) 366,450,951,1021,1032, 

1049,1259 
Thomas S. Williamson, 39 Van Natta 1147 (1987) 1194 
Stanley Wilson, 40 Van Natta 387 (1988) 1788 
Tana L. Wilson, 40 Van Natta 476 (1988) 2022 
Donald Wincer, 40 Van Natta 1196 (1988) 2005 
Richard L. Wine, 39 Van Natta 49 (1987)---—92 
Judy Witham, 40 Van Natta 1982 (1988) 1968 
Leonard Wonslyd, 34 Van Natta 230 (1982) 1902 
Glenn L. Woodraska, 40 Van Natta 1091 (1988) 1180 
Alvin L." Foodruff, 39 Van Natta 1161 (1987) 67,1807 
Joseph L. Woodward, 39 Van Natta 1163 (1987) 847,892,941,1982 
Clyde C. Wyant, 36 Van Natta 1067 (1984) 1908 
Jose Ybarra, 40 Van Natta 5 (1988) 565,794 
Giordano Zorich, 38 Van Natta 1570 (1986) 1703 
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C I T A T I O N S TO OREGON R E V I S E D S T A T U T E S 
STATUTE -PAGE(S) 

ORS 8.310 122 
ORS 18.160 22,1896,2068,2119 
ORS 18.580 662 
ORS 19.028 696 
ORS 19.029 122 
ORS 19.078 122 
ORS 19.125(3) 1420 
ORS 20.120 1314,2175,2177,2179 
ORS 20.310(1) 2175 
ORS 28.020 1462 
ORS 30.020 102,339,2156 
ORS 30.030(2) 102,339 
ORS 30.040 102,339 
ORS 30.265(1) 2156 
ORS 30.265(3)(a) 2148,2156 
ORS 30.510(3) 1462 
ORS 33.010 122 
ORS 40.065(2) 1115 
ORS 43.130- 284 
ORS 87.001 696 
ORS 87.018- — - 696 
ORS 87.060 696 
ORS 87.075 696 
ORS 87.093 696 
ORS 138.185 122 
ORS 147.005 to 147.365 1,433,575,765 
ORS 147.005(4) 433 
ORS 147.015 433 
ORS 147.015(1) 433' 
ORS 147.015(4)- — 1 
ORS 147.015(5) 765 
ORS 147 .015(6) (a) & (b) 575 
ORS 147.155(5) 1,400,433,575,765 
ORS 147.365 — -575 
ORS 161.015(6)-- 1567 
ORS 161.085(7) 433 
ORS 161.085(8) 433 
ORS 161.085(9) 433 
ORS 163.160 868,1567 
ORS 163.160 to .185 1567 
ORS 174.010 683 
ORS 174.040 1462 
ORS 174.120 93,100,105,109,335,378,443,466,803,989, 

1041,1091,1613,2017 
ORS 183.310 to 183.550 268,387,2170 
ORS 183.341 696 
ORS 183.400 1447 
ORS 183.400(1) 1447 
ORS 183.400(3) & (4)- 1447 
ORS 183.470(2) 616 
ORS 183.480(1) 387,1788 
ORS 183.480(2) — — — 387,1788 
ORS 183.482 2115,2121 
ORS 183.482(1) 387 
ORS 183.482(5) 1404 
ORS 183.482(6) 772 
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STATUTE PAGE(S) 

ORS 183.482(7) 616,635,1336,1404,2136 • 
ORS 183.482(8) -616,635,1404,1430,2136 
ORS 183.482(8)(a) 2123 
ORS 183.482(8)(c) 616,2123 
ORS 183.497 1314 
ORS 411.590 236 • 
ORS 655.420 1802 
ORS 656.002(17) 1447 
ORS 656.003 291,2100 
ORS 656.005 291 
ORS 656.005(2) 655 
ORS 656.005(3) 102,339,780,1752 
ORS 656.005(5) 655 
ORS 656.005(6) 1085,1267,1930 
ORS 656.005(7) 1008,1085,1286,1687,1930,1969 
ORS 656.005(7) (a) 862,1399,1590,1830,2148 
ORS 656.005(7) (a) (A) 862,868,1567 
ORS 656.005(7)(a)(B) 862 
ORS 656.005(7) (b) 674,1655 
ORS 656.005(7)(c) 674 
ORS 656.005(8) 281,291 ,425,1133,1711 ,1754,1846,1855,1925, 

2048,2170 
ORS 656.005(8) (a) 281 ,524,580,1004,1223,1230,1435,1567,1590, 

1649,1756,1830,1925 
ORS 656.005(8)(b) 349,1756 
ORS 656.005(8)(c) -281 
ORS 656.005(9) 419,1008,1027,1687,2170 
ORS 656.005(10) 373 
ORS 656.005(12)- 1447 
ORS 656.005(13) 234,502,809,1576,1834,2182 
ORS 656.005(14) 1652,1885,2182 
ORS 656.005(17) 26,228,329,524,792,843,861,1115,1214, 

1226,1305,1585,1643,1784,1834,1878,1893, 
2048 

ORS 656.005(18)-- 2182 
ORS 656.005(19) — 63,336,363,374,376,471 ,489,511,536,773, 

1091,1180,1574,1584,1613,1789,1808 
ORS 656.005(25)- 2182,2186 
ORS 656.005(26) 568,2105 
ORS 656.005(27) 234,2100,2182 
ORS 656.006(8)(a) 862 
ORS 656.006(27) 841 
ORS 656.012 - ---967 
ORS 656.012(a) 70,868 
ORS 656.012(b)(c)-- --- 70 
ORS 656.012(1) — 1399,1846,1855 
ORS 656.012(2)- 2022 
ORS 656.012(2) (a) 1567,1846,1855 
ORS 656.012(2) ( b ) - - - 1399,1854 
ORS 656.017 234,2076,2111 ,2182 
ORS 656.017(1) 234,1399,2111,2182,2186 
ORS 656.018-- 234,693,1399,2182 
ORS 656.018(1)-- 2186 
ORS 656.018(1) (a) 693,1399,1462,2182,2186 
ORS 656.018(2) 693 
ORS 656.018(3) -693,1399 
ORS 656.018(3)(a) — -- 1399 
ORS 656.018(4) 1027,1846,1855 
ORS 656.020 1885,2182 
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STATUTE PAGE(S) 

ORS 656.020(1) 2182 
ORS 656.023 2182 
ORS 656.027--- 841,1100,1444 
ORS 656.027(1)--- -- 236 
ORS 656.027(2) 2028 
ORS 656.027(4) 1366 
ORS 656.027(7) -1444 
ORS 656.027(7) et seq. 80 
ORS 656.027(9) 80,1100 
ORS 656.029 2076 
ORS 656.039(4) --80 
ORS 656.052(1) 2076 
ORS 656.052(2) -2076 
ORS 656.052(3) — 2076 
ORS 656.054 1750,2076 
ORS 656.054(1) 1341,1652,1746,1885 
ORS 656.054(3)-- 1885,2111 
ORS 656.126(1) 1750,1752 
ORS 656.126(2) 1752 
ORS 656.128-- 80,1052 
ORS 656.128(3)-- 1052 
ORS 656.154--- 45,102,339,693,951,1021 ,1259 
ORS 656.154(1) ' --2186 
ORS 656.156(1) 481,862,1312,1841 
ORS 656.156(2) --1399,1841 
ORS 656.202 to .258--- 419 
ORS 656.202--- 616,1999 
ORS 656.202(1) —-1447 
ORS 656.202(2) 506,537,586,1027,1670,1999 
ORS 656.204 to .208 1953 
ORS 656.204 1312 
ORS 656.204(1) 373 
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4,105,696 
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1810,1910 
62,62,64,70,76,82,83,94,94,99,122,325,

329,332,333,444,458,769,867,988,1062,161 
56 
56 

-- 56,62,64,74,122,325,329,332,333,354,358 
360,439,447,456,464,473,508,588,767,768,
769,770,772,780,782,867,872,1109,1126,

1616,1705,1818,1830,2004 • 
1776 
1776 
359,531,555,883 
981 
786,788,797,805,807,831 ,972,977,981,1976 

1622 
345,347,378,407,414,425,458,474,476,479,
481,492,520,528,539,543,608,809,851,861,
898,910,948,990,1038,1076,1123,1587,1596 
1622,1739,1741,1774,1802,1878,1901,1947,
1989,2076 

---- 359,531,555,883 
359,407,531,555,809,851 ,859,883,1063 
359,531 ,555,883 
101,378,430,786,788,797,805,807,831,859,
972,977,981,1063,1076,1098,1868,1976 

-2251-



1 0 0 ( l ) ( i ) 
1 8 5 ( l ) ( a ) 

RULE PAGE(S) 

328,345,347,359,378,395,407,414,425,430,
458,474,476,479,492,515 ,,520,521,528,531,
539,543,555,596,786,788,797,805,807,809,
831,851,861,883,898,899,910,948,972,977,
981,990,1038,1076,1085,1123,1585,1587,

1596,1622,1739,1741,1774,1802,1868,1873,
1878,1901,1968,1969,1976,1989,2030,2076 

--- 42,75,85,94,95,95,95,96,98,98,99,102,106 
121,327,328,332,345,353,35.6,359,371 ,390,
393,446,470,481,491,491,501,511,515,516,
521,531,554,784,794,832,862,883,889,972,

1063,1125,1156,1160,1254,1267,1281,1293,
1295,1595,1604,1620,1622,1655,1725,1754,
1771,1789,1801,1852,1867,1870,1901,1947,
1962,2000 
366,981 

2091 • 
515,1098 
395,981 
981,1089,1125 

.. 786,788,797,805,807,831,972,977,981,1089,
1125,1127,1976 
1190 
1281 
493 
1687,1819 
1969 
--85 
1687 

73,395,470,481,501,1677,1703,1801 
2091 

------127 
,--366,981 ,1021,1794 
. — 72,397 

— _ — 6 0 6 , 6 8 3 , 1 6 7 0 
606,683,1190,2000 
1834 

53,481V 
481 

— 481 
85 

1677,1697,1703,2131 
1794 
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The f o l l o w i n g Memorandum Opinions are not published i n t h i s volume. These 
decisions may be ordered from the Workers' Compensation Board using the 
numbers provided. . • 
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Manley, Deral E., 87-02363 (10/88) 
Marston, J u l i e A., 87-14265 (10/38) 
M a r t i n , Delores A., 86-01972 (1/88) 
Martinez, Daniel G., 87-13532 (10/88) 
Martusheff, E l i s e y E., 86-08403 (1/88) 
Matthies, J e n n i f e r , 87-11794 (12/88) 
McCollam, Marilyn D., 37-05406 (10/88) 
McElmurry, Theodore, 85-10233 (1/88) 
McGhee, Michael R., 85-03314 (3/88) 
McGregor, C h r i s t y A., 87-11884 (10/88) 
Meeks, David P., 34-08661 (12/88) 
Meneley, Rozana, 86-08194 (2/88)' 
Meyer, Norbert L., 84-10554 etc. (10/88) 
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M i l l e r , Cheryl L., 86-13000 (10,10/88) 
M i l l e r , Don b., 86-02733 etc. (2/88) 
M i l l e r , Lonnie, 86-11088 (2/83) 
Minnick, Lynda D., 86-18205 (7/88) 
M i t c h e l l , Carolyn S., 86-11739 (2/88) 
M i t t s , Joyce E., 86-03996 (4,5/88) 
Mollgaard, Lester R., 86-07735 (3/88) 
Monte, Sharon A., 86-06721 (1/88) 
Montoya, Miguel A., 87-01821 (7/88) 
Moody, Eul G., 85-07649 (3,4/83) 
Moore, Diann L., 86-16322 (3/88) 
Moore, Judith A., 86-08191 (6/88) 
Moreno, Michael J., 86-09057 (2/88) 
Morris, Chris M., 87-12340 etc.(11,12/88) 
Morse, Merle D., 86-06885 (11/83) 
M u r i l l o , Jorge A., 87-04331 (7/38) 
Murphy, Carol B., 86-07762 (1/88) 
Nafts, Everett J., 87-01481 (6/88) 
Newell, Michael A., 84-10498 (9,10,10/88) 
Newton, Jack A., 85-09615 (1/88) 
N i c c o l a i , P a t r i c k J., 86-03442 (1/88) 
Nichols, David R., S6-18238 (3/88) 
Nielson, Thomas, 86-12944 (1/88) 
Norn's, Harla J., 86-17400 (3/88) 
Nunez, Jeronimo, 86-09714 (10/88) 
0'Leary, James, 87-12542 etc. (11/88) 
O'Neal, Kathleen, 86-06520 (1/88) 
Osburn, John F., 86-14088 (7/88) 
Oseguerra, A l i c i a , 86-17204 (2/88) 
Parsons, James I .  , 86-15528 (1/88) 
Patt, William M., 87-14329 (10/88) 
Perrigo, Diana C, 87-15395 (10/88) 
P h i l l i p s , Sharon, 87-16944 (9/88) 
Phipps, Candace W., 86-16488 (12/88) 
Pirkey, John, 86-10818 (3/88) 
Ponting, Beverly, 37-18754 (12/88) 
Poole, Robert R., 87-02799 (3/88) 
Pric e , Harland D.>, 86-07776 etc. (8/88) 
Pugh, Everett F., 86-11553 (9/88) 
Rabe, Gary L., 86-06687 (1/88) 
Rabinowitz, Richard N., 84-00712 (1/88) 
Rants, Mary M., 87-04366 (9/88) 
Rebo, Alan D., 86-12498 (12/88) 
Redford, Sherryle D., 86-16565 (1/88) 
Reed, Al l e n L., 86-14946 etc. (7/88) 
Renfro, Ronald, 37-16190 (6/88) 
Resendez, Nick, 86-11974 (1/88) 
Rhule, David W., 86-14833 (3/88) 
Rich, Ninalouise L., 85-14229 (3/88) 
Richards, Lewis W., 86-11437 (12/88) 
Richter, Karen J., 86-08064 (3/88) 
Rishel, Everette H., 87-10904 (11/88) 
Robertson, Raymond E., 86-15915 (12/88) 
Robinson, James A., 80-10672 (1/88) 
Rodgers, George R., 86-08998 etc. (8/88) 
Romano, Sherry, 36-11138 etc. (1/88) 



,
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Name, WCB Number (Month/Year) 

Rulien, William E., 87-02225 (12/88)
Rust, Dorothy D., 86-10074 (3/87)
Scheyer, Linda 85-1298Q9 (8/88)
S c h i l l i n g , P a t r i c i a J., 87-10390 (4/88)
Schmidt, David L., 85-08866 (4/88)
Schmiedel, Dixie L., 85-06289 etc. (2/88)
Schnepp, Mark A., 87-08587 etc. (9/88)
Schwarzbauer, Martin J., 86-12942 (3/88)
Scott, Floyd G., 84-07357 (3/88). 
Sebastian, Delores J., 87-00168 (12/88)
Seeley, Tony A., 86-03906 (12/88)
Sharp, Geraldine 87-06467 etc. (12/88 
Sharp, Tarnera A. . 87-04470 (6/88)
Shelton, Robert D. , 86-11905 etc. (2/88)
Sherman, J e r r y A. ,86-11774 (2/88)
Shimmin, Robert A. , 85-07715 etc. (8/88)
Snipp, Joseph R., 86-07925 (2/88)
Shobe, Del phi a D., 86-12201 (9/88)
Sierzega, Louis A. , 36-08559 (1/88)
Slaby, Colleen M., 85- 02769 etc. (12/88"! 
Smith, Ei11ene J. , 86- 03224 (11/88)
Smith, Perry D. 86-13250 (1/88)
Smi t h , Roger A. 86-15575 etc. (1/88)
Soria, Gene K., 82-09924 (7,8/88)
St. John, Clarence A., 86-18221 (11/88)
Staggs, Charles H. 86-16042 (8/88)
Stanley, Jane E., 11196 (2/83)
Starnes, Richard D 87-04848 (10/88)
Sweeden, Gloria G., 86 -02493 etc. (3/8S;
Swinehart, B i l l T., 86-09777 (9/88)
Taylor, Jean, 86-10380 (6/88)
Tennant, James E., 87-00760 (12/88)
Terry, J u d i t h A., 87-07231 (6/88)
Thai, Lam M., 86-16176 (3/88)
Thayer, Timothy E., 86-07379 (1/88)
Thede, Gloria J., 86-09756 (7/88)
Torres, Benjamin, 86-10568 (10/88)
Tronson, Tommy L., 87-11240 (12/88). 
Truong, Phong Q., 86-01079 (3,4/38)
Turner, Helen, 85-16635 (9/88)
Turpin, Larry L., 87-02622 (10,11/88)
Valek, Debra J., 86-07932- etc (3/88)
Vanarnam, V i o l e t J., 85--06151 (8/88)
Velaquez, V i c t o r M., 35-•13734 (1/88)
Voorhies, Peter G., 82-04559 7/88)
Vcsh a l l , J e f f A., 87-15272 
Walden, John D., 87-13976 (7/88)
Warren, Mary S., 85-14552 etc. (10/88)
Weaver, Sandra, 87-04506 (12/88)
Wei i n , Gary W..., 86-17951 (3/88)
Wei I s , Tandi J., 85-03761 (8/88)
Wende, Adolpn W., 86-16961 (2/88)
West, Sylvia M., 87-14155 (6/88)
Whitney, Michael J., 86-08779 (3/88)
Whittaker, E a r l , 86-12305 (10,11/38)
Wi 1 son , Juan R., 86-15231 (4,5/88) 

•lame, WCS Number (Month/Year) 

Wineaar, J e f f r e y L., 86-09749 (1/88)
Winkler, Duane J., 86-17374 (3/88)
Wirth, Otto W., 87-13333 (12/88)
Wise, Gerald D., 36-06433 (2/88)
Wright, L e s l i e A., 87-C6094 (11/88)
Ybarra, Davie, 87-04761 (3/88)
Young's Bav Restaurant, (2/88)
Young, Sherry A., 84-08119 (4/88) 
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The f o l l o w i n g decisions under the Board's Own Motion J u r i s d i c t i o n are not 
published i n ~ t h i s volume. They may be ordered frorn.'the Workers' Compensation 
Board using the numbers provided. 

OWN MOTION JURISDICTION 1988 . 

Name, WCB Number (Month/Year) 

Abel, Kenneth, 88-0082M (3,12/88) 
Adams, George T., 88-0459M (9/88) 
Aderton, Frances L., 87-0693M (5/88) 
Aldinger, Raymond, 86-0026M (12/88) 
Alexander, Betty, 88-0488M (9/88) 
A l l e n , Merle A., 87-0253M (1/88) 
Ambrose, Frank, 88-0402M (10/88) 
Andersen, Eva, 88-0080M (3/88) 
Anderson, Marion Ray, 86-0411M (2/88) 
Anderson, Mayrie, 88-0678M (11/88) 
Andersen, Merwin, 88-0580M (11/88) 
Anderson, Steven L., 88-0552M (9/88) 
Angulo, Marcelino T., 87-0599M (11/88) 
A n t i l l a , Henry 0., 38-0023M (2/88) 
Applegate, Larry J., 88-0627M (10/88) 
A r i n i e l l o , Edward, 88-0480M (8/88) 
Armon, Lowell, 88-0197M (5/88) 
Armon, Lowell, 88-0504M (9/88) 
Arndorfer, W i l l i a m , 88-0282M (5/88) 
Arnold, Donovan L., 88-0149M (5/88) 
Arvidson, George, 84-0581M (4,11/88) 
Atkinson, Kevin, 88-0054M (5/88) 
Atleson, S h e r r i , 87-0593M (2/88) 
Bachand, John, 88-0546M (9/88) 
Bail e y , Claude, 88-0158M (9/88) 
Ba i r d , Ricky, 88-0393M (7/88) 
Baldonado, V i r g i n i a , 88-0306M (7/88) 
Baldridge, Danny M., 88-0044M (3,6/88) 
Baldwin, Gene F., 88-0174M (4/88) 
Baldwin, Raymond, 87-0034M (7/88) 
B a l l , Irene, 88-0190M (7,11/88) 
B a l l a r d , William R., 88-0485M (9/88) 
B a i l e r , Debra A., 86-0543M (8/88) 
Baney, Ruby, 83-0220M (5/88) 
Barber, M i l t o n S., 84-0438M (1/88) 
Barnes, Donald R., 88-0056M (2,12/88) 
Barone, Phi 11iD E., 88-0679M (10/88) 
Barrera, David G., 87-0430M (11/88) 
Barton, W i l l i a m , 88-0200M (5/88) 
Bates, V i c t o r , 88-0695M (12/88) 
Bathke, John W., 87-Q660M (1,2/38) 
Baxter, Ly l e , 88-0708M (12,12/88) 
Beckstead, James K., 87-0580M (1/88) 
Bedsaul, Michael, 88-0264M (5/88) 
Beeler, James B., 87-0613M (7/88) 
B e l l , A l l a n , 88-0688M (11/88) 

. Benda, Elden, 88-0140M (4/88) 
Bennett, Douglas F., 88-0700M (12/88) 
Bennett, Joseph, 88-0019M (1/88) 
Benson, Yvonne, 88-0734M (12/88) 
Benton, James E., 87-0228M (4/88) 
Berg, Alex M., 88-0005M (1/88) 
Bergamo, Terry, 88-0261M (5/8S) 

l e - i WCB Number (Month/Year) 

B e r i i n e , Jackie Hoop, 88-0388M (12/88) 
Best, C u r t i s , 87-0401M (6/88) 
B e t t i n , C l i f f o r d A., 86-0257M (3/88) 
Biddlecome, John, 88-0562M (10/88) 
Sidney, Donald, 87-0721M (1/88) 
Biggs, Gladys, 87-0368M (10/88) 
B i l l u p s , Terry, 88-0055M (2/88) 
B i l y e u , P a t r i c i a J., 87-0437M (1/88) 
Bi l y e u , P a t r i c i a J., 88-0609M (12/88) 
Black, Thomas L., Sr., 88-0007M (1/88) 
B l a i k i e , Harvey, 88-0481M (12/88) 
B l a i r , Clarence, 88-0633M (10/88) 
Blake, Pamela R., 87-0476M (1/88) 
Blaser, Martin E., 88-0159M (5,7/88) 
Blaylock-Love, Carolyn, 88-0759M (12/88) 
Blodgett, Kathie R., 88-0665M (11/88) 
Blum, Maynard, 88-0380M (12/88) 
Bodda, Harvey, 87-0312M (5/88) 
Boese, Henry, 88-0462M (8/88) 
Boldman, John C, 88-0361M (9/88) 
B o r i s o f f , Henry T., 87-0404M (1,7/88) 
Bostwick, Harry R., 87-0657M (2/88) 
Bowen, Ronald, 88-0093M (7/88) 
Bowen, Wayne, 88-0556M (11/88) 
Bowser, G a i l , 87-0280M (8/88) 
Boyers, Bruce A., 88-0655M (11/88) 
Bradford, Timothy J., 87-0467M (6/88) 
Bradley, Mary C, 88-0527M (9/88) 
Bradley, Richard Paul, 88-0419M (12/88) 
Branca, Richard W., 87-0390M (10/88) 
Brasmer, Silas F., 88-0115M (4/88) 
Bratton, John, 88-0497M (8/88) 
Brenner, John, 38-0165M (4/88) 
Brewer, Norman P., 88-0027M (2/88) 
Sronson, David N.,88-0369M (9/88) 
Brookshire, Joy J., 86-0689M (1/88) 
Brown, Charles E., 86-0637M (6/88) 
Brown, Charles E., 88-0660M (11/88) 
Brown, Donald M., 87-0718M (1/38) 
Brown, Janice, 88-0592M (10/88) 
Brown, Pat r i c k B., 88-0C16M (1/88) 
Brown, R.W., 88-0712M (12/88) 
Bruner, Michael, 88-0020M (1/88) 
Buckman, Danny, 88-0353M (6/88) 
Burgess, Paul H., 87-0351M (1/88) 
Burkett, Ralph, 88-0539M (9/88) 
Burrington, Kyle, 87-0711M (6/88) 
B u r r i s , Joann, 86-0382M (2,4/38) 
Burt, William A., 87-0609M (1/88) 
Burton, Jack, 87-0674M (1/88) 
Burton, James, 88-0522M (9/88) 
Bush, Ernest M., 87-0333M (5/88) 
Bush, S h i r l e y , 88-0109M (4,7/83) 
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Butler-Reeves, Kathleen, 87-0432M (7/88) 
Byrd, C u r t i s , 87-0555M (7/88) 
Caccamise, Chris, 86-0680M (2/88) 
Cagle, Bruce, 88-0757M (12/88) 
Cainbron, Connell R., 88-0034K (2/88) 
Cambron, Connell R., 88-0337M (7/88) 
Campbell, Jess P., 87-0700M (1/88) 
Campbell, John T., 88-0680M (11/88) 
Carlson, O r v i l l e , 88-0697M (12/88) 
Carlson, Rick, 88-0435M (7/88) 
Carlst o n , Lois 0., 88-0342M (6/88) 
C a r l t o n , Dennis L., 88-0212M (5/88) 
C a r l t o n , Paul, 88-0014M (11/88) 
Carmien, James, S8-0333M (7/88) 
Carothers, Norman D., 88-0368M (7/88) 
Carr, I o l a P., 86-0706M (8/88) 
Carrigan, Donald, 88-0667M (11/88) 
Carrington, V i r g i n i a M., 87-0610M (11/88) 
Carter, Donald, 88-0251M (5,7/88) 
Carter, Dorothy, 88-0476M (9/88) 
Carter, Ronald, 87-0294M (8/88) 
Casteel , Katherine, 88-0683M (12/88) 
Castoe, Ezra E., 87-0745M (2/88) 
Charlson, Lynn, 88-0278M (6/88) 
Charlson, Lynn, 88-0773M (12/88) 
Chastain, Ronald, 88-0235M (5/88) 
Cheatham, Verla, 87-0534M (5,9/88) 
Chew, Vernon, 88-0379M (7/88) 
Chilson, Bonnie D., 88-0120M (3/88) 
C h i t t i c k , Zedra P., 88-0358M (9/88) 
Chrestensen, Robert, 88-0119M (4/88) 
C h r i s t , Leone Sue, 88-0735M (12/88) 
Christensen, Jesse D., 88-0081M (2/88) 
Christmas, Dorothy, 88-0391M (7/88) 
Christopher, Ohman E., 87-0746M (1/88) 
Christopher, Terry, 87-0712M (4/88) 
C h r i s t y , Patty D., 84-0254M (7/88) 
Clark, Kenneth, 88-0760M (12/88) 
Clark, Michael, 88-0414M (8/88) 
Clark, V i r g i l D., 88-0616M (10/88) 
Clark, W i l l i a m , 87-0760M (1/88) 
Cla v e t t e , Reno, 88-0438M (8/88) 
Clements, Thomas, 88-0257M (5/88) 
Clevenger, S h i r l e y E., 88-0206M (5/88) 
Cochell , Richard W., 88-0801M (12/88) 
Cochran, Robert, 88-0313M (6/88) 
Coiteux, Linda 88-0755M (12/88) 
C o l l i n s , Donna, 85-0154M (1/88) 
Connor, Melvin, 88-0668M (11/88) 
Contreras, Sandra, 8S-0635M (11/88) 
Cook, Dalta, 88-0001M (1/88) 
Cook, Steven, 88-0332M (9/88) 
Cooper, G i l b e r t W., 88-0026M (1,10/88) 
Cooper, Terry S., 88-0351M (9/88) 
Copher, Edwin L., 88-0108M (4/88) 
Copher, Edwin L., 88-0573M (9/38) 

Name, WCB Number (Month/Yearj 

Corbin, Dave, 88-0410M (12/88) 
C o r l i s s , P h i l l i p , 87-0753M (1/88) 
C o r l i s s , P h i l l i p , 88-0710M (11/88) 
C o r n e l l , Thomas D., 83-0452M (10/88) 
Cornwall, C h r i s t i n e B., 87-0719M (11/88) 
Corwin, Jack L., 85-0635M (8,11/88) 
Cosgrove, Pamela, 88-0576M (10/88) 
Cottam, Linda, 86-0697M (8/88) 
Cox, Charley, 88-0185M (6/88) 
Cox, Danny R., 88-0470M (9/88) 
Cozart, P a t r i c i a , 88-0594M (10/88) 
Craig, James, 88-0321M (6,9/88) 
Crawford, David, 88-0624M (10/88) 
Crawford, Hoyt W., 86-0068M (8/88) 
Cress, Stanley, 88-0228M (5,8/88) 
Cripps, Donald R., 87-0755M (1/88) 
Croghari, O l i n , 88-0373M (7/88) 
Cross, James, 88-0647M (11/88) 
Crowder, V i r g i e Mae, 88-0250M (5/88) 
Cruzan, Herbert D., 88-0658M (11/88) 
Cuellar, Eloy, 88-0450M (8/88) 
Cummins, Mary J., 88-0208M (5/88) 
C u r t i s s , Betty, 88-0312M (6/88) 
C u t r i g h t , Florence Paul sen,87-0264M (10/88 
Dalton, Robert W., 88-0085M (3/88) 
Dalton, Robert, 87-0501M (7/88) 
Dalton, Robert, 88-0568M (9/88) 
Danielson, James L., 87-0259M (5/88) 
Darcy, James 6., 86-0600M (2/88) 
Davenport, John D., 88-0273M (6,10/88) 
David Hernandez, Isab..88-0071M (3,3,10/88 
Davidson, Raymond, 88-0057M (3/88) 
Davis, Benjamin K., 88-0413M (8/88) 
Davis, Frances, 87-0689M (5/88) 
Davis, Helen R., 88-0747M (12/88) 
Davis, Ivan, 87-0146M (10/88) 
Davis, Wallace J., 87-0744M (4,9/88) 
Davis, Wanda L., 88-0004M (1,2/88) 
Dearmond, Gayford, 87-0475M (7/88) 
Deaton, O r v i l l e , 88-0706M (12/88) 
Deitz , Gary M., 88-0387M (7/88) 
DeLaRosa, Simon, 88-0420M (8/88) 
Delgado, Nicholas, 88-0039M (3/88) 
Denny, Carol, S8-0766M (12/88) 
Denton, John, 88-0590M (10/88) 
Denton, John, 88-0718M (12/88) 
Deoton, O r v i l l e , 85-0014M (1/88) 
DeRosset, Armand, 88-0512M (10/88) 
DeTour, Ronald L., 87-0604M (8/88) 
Devaney, Mike, 88-0325M (7/88) 
Diaz, Barbara Ann, 87-0154M (2,2/88) 
D i l k a , Richard, 88-0103M (3/88) 
Dima, Donald M., 88-0489M (10/88) 
Discant, Gladys, 88-0501M (9/88) 
Doddroe, Robert, 88-0630M (10/88) 
Doggett, Kenneth M., 88-0038M (2/88) 
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D o l i n a r , Henry J., 88-0122M (4/88) 
Douglass, Paul, 87-0285M (6/88) 
Dreweck, Robin D., 88-0336M (11/88) 
Driggers, Roger, 86-0429M (1,9/88) 
Dubay, Kenneth L., 88-0245M (6/88) 
Dugan, Timothy, 88-0411M (8/88) 
Duncan, Robert L., 87-0670M (2,2/88) 
Dunn, Carl R., 88-0260M (11/88) 
Dunster, W i l f o r d A., 88-0640M (11/88) 
Dupont, Ruben"F., 88-0064M (2/88) 
Durlam, Eugene D., 88-0031M (2/83) 
Duval 1, Linda, 88-0720M (12/88) 
Duyck, Richard J., 88-0182M (5/88) 
Dyson, Daniel J., 88-0053M (2/88) 
Eaton, Eleanor A., 87-0728M (1/88) 
Edwards, J e f f r e y , 87-0672M (9/88) 
Edwards, Michael, 88-0033M (2/88) 
Elam, Sanford, 88-0407M (12/88) 
Elder, William H., 88-0339M (6/88) 
Eliason, Mary Jane, 87-0636M (10/88) 
E l l i s  , Kenneth, 87-0705M (10/88) 
E l l i s o n , D a r r e l l , 88-0310M (7/88) 
Elston, David, 88-0045M (4,6/88) 
English, James C, 87-016CM (4/88) 
English, James C, 88-0641M (11/88) 
Ensign, Gary, 87-0354M (1,2,4/88) 
Erickson, Timothy, 88-0662M (11/88) 
Erwen, Ted, 87-0738M (1,11/88) 
Evans, Betty, 88-0521M (12/88) 
Evison, M a r j o r i e , 87-0531M (2/88) 
Eyman, Ronald L., 88-0114M (8/88) 
Eytchison, Steve, 88-0279M (7/88) 
Fain, Mary C, 87-0627M (1/88) 
F a i r c l o t h , Cecil A., 88-0062M (7/88) 
Fandrich, John J., 88-0390M (8/88) 
Fan's, Elias N., 88-0719M (12/88) 
F e l t o n , Roxy Dean, 87-0071M (3/88) 
Ferber, Gwynn, 86-0417M (4/88) 
Ferebee, John, 87-0208M (3/88) 
Ferguson, B i l l E., 87-0752M (1/88) 
F i e l d s , Eddie, 84-0536M (1/88) 
Fields-Roupe, Kathleen, 88-0386M (10/88) 
F i n l e y , Linda, 88-0234M (7/88) 
F l a h e r t y , Lawrence M., 88-0327M (6,7/88) 
F o l l e t t , Larry L., 88-0175M (6/88) 
Ford, Wiley J., 88-0593M (12/88) 
Forsyth, Robert L., 88-0569M (10/88) 
Foster, J e r r y F., 87-0511M (10/88) 
Fowler, Sharon L., 88-0028M (2/88) 
France, Roger G., 88-0732M (11/88) 
Franzwa, Peter, 88-0248M (6/88) 
F r a z i e r , Delpha, 88-0374M (8/88) 
Frear, James, 85-0675M (3/88) 
Freeman, Carl A., 88-0560M (9/88) 
Frey, Edward, 88-0167M (4/88) 
Friend, Joseph, 88-0077M (2/88) 

Name, WCB Number (Month/Year) 

Friend, Joseph, 88-0789M (12/88) 
Frischman, Vern, 88-0262M (11/88) 
F u l l e r , Clarence, 88-0399M (7/88) 
F u s s e l l , Donald, 88-0403M (12/88) 
Gabilondo, David, 87-0717M (1/88) 
Galego, Arthur C, 85-0451M (8/88) 
Garcia, Jose A., 88-0449M (8/88) 
Garcia, Reyes, 88-0623M (10/88) 
Garner, James E., 38-0440M (8/88) 
Garnett, Harold D., 88-0214M (5/38) 
Garza, A n i t a , 88-0326M (6/88) 
Gates, David, 87-0239M (7/88) 
Gates, Janyce M., 88-0715M (12/88) 
Gavett, Mark J., 87-0702M (1/88) 
Gay, Walter A., 88-0460M (8/88) 
Gaylor, Delon, 88-0702M (12/88) 
Gearin, Fred, J r . , 87-0460M (8/88) 
Geenty, Richard, 83-0313M (1/88) 
Gettman, Wilbur R., 38-0294M (6/88) 
G i l b e r t , Frank, 88-0318M (7/88) 
G i l l  , Charles, 87-0489M (8/88) 
Gipson, DeWayne, 88-0621M (12/88) 
Glenn, Lester, 88-0561M (9/88) 
Goble, V i c k i , 88-0550M (11/88) 
Godwin, Randall, 88-0756M (12/88) 
Goetz, Steven, 88-0304M (5/88) 
Goetzelman, George, 88-0474M (8/88) 
Golden, Susan L., 87-0269M (2/88) 
Goodall, C. Dean, 88-0654M (12/88) 
Goodman, Maura D., 88-0670M (11/88) 
Gore, James E., 88-0738M (12/88) 
Gorecki, Thaddeus G., 87-0356M (7/88) 
Grant, Maxine, 87-0023M (1/88) 
Gray, L o i s , 88-0790M (12/88) 
Greenwade, Alton W., 88-0170M (4/88) 
Gregg, Robert, 88-0176M (4/88) 
Gregor, Andrew J., 88-0295M (6/88) 
Gregor, Robert, 38-0558M (9/88) 
G r i f f i n , Terrance A., 87-0618M (5/88) 
Grirnm, Kenneth, 88-0329M (6/88) 
Griswold, James C, 87-0756M (2/88) 
Grove, Gerald, 85-0361M (3/88) 
Guerra, Michael, 88-0048M (2/88) 
Hafemann, Diana, 88-0178M (5/88) 
Hagan, Debra C, 38-0429M (8/88) 
Hager, Jim, 88-0287M (5/88) 
Hagg, Mary J., 87-0607M (3/88) 
Hagger, Danny G., 87-0639M (5/88) 
Hagner, Leonard, 88-0541M (9/88) 
Hale, Glenn, 87-0750M (1/88) 
H a l l , Frances E., 88-0704M (12/88) 
H a l l , Marina E., 87-0626M (4/88) 
Hambrick, A l f r e d P., 88-0728M (12/88) 
Hamilton, Robert, 88-0194M (5/88' 
Hamm, James E., 87-0277M (3/88) 
Hammond, Robert, 87-0305M (1/88) 
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Hampton, Boyd A., 88-0281M (9/88) 
Hampton, Lyman, 88-0643M (11/88) 
Hankins, Ken, 88-0664M (11/88) 
Hansen, Edward, 88-0446M (8/88) 
Hanslovan, Junior W., 88-0617M (10/88) 
Hanson, Craig R., 86-0535M (11/88) 
Hardiman, Donald W., 88-0687M (11/88) 
Hardy, Thomas C, 88-0180M (5/88) 
H a r l i n , Betty, 87-0516M (6/88) 
Harmes, Robert W., 88-0412M (8,12/88) 
Haron, Louis, 83-0348M etc. (8/88) 
Harper, Betty L., 87-0763M (1,8/88) 
H a r r i s , Melvin, 88-0545M (12/88) 
H a r r i s , Michael, 88-0135M (4/88) 
H a r r i s , Rex L., 88-0186M (5/88) 
Harroun, Elden, 88-0215M (5/88) 
Hart, James, 87-0379M (11/88) 
H a r t l e y , Joann G., 88-0345M (7/88) 
Harvey, Herman C, J r . , 87-0521M (4,5/88) 
Haskins, Tommy B., 88-0733M (12/88) 
Hayes, Larry L., 85-0393M (1/88) 
Heald, Peggy L., 86-0121M (7/88) 
Hegele, Charles, 87-0109M (7/88) 
Helvie, John S., 88-0018M (1/88) 
Hendricks, James, 86-0640M (6/88) 
Hendrickson, S h i r l e y , 86-0169M (1/88) 
Hendrix, Melvin E., 88-0359M (7/88) 
Henshaw, Johnny L., 84-0588M (5/88) 
Herrera, Luciano B., 88-0518M (9/88) 
Herron, James M., 86-0466M (2/88) 
Hewitt, Charles, 88-0792M (12/88) 
Hickman, Darlene, 88-690M (11/88) 
Hickman, Donald, 88-0072M (3/88) 
Hicks, Kenneth B., 88-0238M (5,6/88) 
H i l e s , Charles E., 88-0227M (7/88) 
H i l l  , David, 87-0001M (9/88) 
H i l t o n , D a r r e H , 88-0787M (12/88) 
Hinton, Larry L., 88-0323M (8/88) 
H i n t z , Raymond, 88-0456M (9/88) 
Hissner-Graham, S h i r l e y , 87-0166M (8/88) 
Hlavka, Joseph, 88-0713M (11/88) 
Hodge, Mary Ann, 88-0328M (12/88) 
Hoehne, Dwain D., 88-0636M (11/88) 
Hoff, Harley, 84-0032M (4/88) 
Hogan, Lester, 88-0405M (7/88) 
Hoisington, Dolores, 88-0507M (9/88) 
Hoke, Harold L., 84-0476M (2/88) 
Hol l i n g s w o r t h , N e t t i e , 88-0199M (5/88) 
Hoist, A l b e r t S., 87-0530M (1/88) 
H o l s t i , Hugo L., 88-0365M (7//88) 
H o l t , Betty L., 88-0646M (11/88) 
H o l t , Danny, 88-0060M (5,8/88) 
Homsley, Robert, 88-0547M (9/88) 
Horn, Jimmy, 88-0376M (11/88) 
Hornberger, J u l i a M., 85-0137M (2/88) 
Houk, Loren, 88-0479M (8,9/88) 

Name, WCB Number (Month/Year) 

Houser, Roger D., 88-0750M (12/88) 
Howard, David, 88-0300M. (5,8/88) 
Howard, James E., 87-0747M (7/88) 
Howell, Donald, 88-0357M (8/88) 
Howell, James, 88-0441M (8/88) 
Howlan, Larry E., 37-0221M (9,10/88) 
Hoyle, Fred L., 88-0301M (8/38) 
Hunter, Harry L., 88-0398M (7/88) 
Hunter, John H., 88-0139M (4/88) 
Hunter-Hicks, L e s l i e , 88-0786M (12/88) 
Hurley, Howard S., 88-0723M (11/88) 
Hutcheson, O r v i l l a J., 88-0274M (7/38) 
Hylton, Bobby G., 87-703M (2/83) 
Imbler, George L., 88-0127M (4/88) 
Imbler, George, 88-0553M (9/88) 
Isaacs, Minnie, 88-0237M (5/88) 
I v a n o f f , George S., 37-0673M (11,12/88) 
Jackson, Eugene, 83-0153M (1/88) 
Jackson, H i l d a , 88-0011M (1/88) 
Jackson, Howard, 87-0656M (1/88) 
Jacobs, Jim G., 88-0192M (5,5,6/88) 
Jacquez, George, 83-0595M (12/88) 
James, Candy, 88-0653M (11/88) 
Janzen, Clarence, 87-0649M (2/88) 
Jaques, Earl M., 88-0751M (12/88) 
J a q u i t h , Hope M., 38-0613M (10/88) 
Jasmin, Melvin H., 88-0581M (10/88) 
JeYfers, Donald W., 88-0355M (8/88) 
Jenkins, William A., 88-0724M (11/88) 
Jennings, J e f f r e y , 88-0530M (9/88) 
Jensen, Leonard J., 86-0694M (3,5/88) 
Jensen, Terry D., 88-0554M (9/88) 
Jesperson, Diane, 88-0204M (5/88) 
Johnson, Charles E., 86-0457M (9/88) 
Johnson, Daryl, 88-0267M (5/88) 
Johnson, Douglas, 88-0711M (12/83) 
Johnson, Robert H., 87-0758M (2/88) 
Johnson, Robert, 88-0177M (9/88) 
Johnson, Susanne, 88-0112M (4/88) 
Johnson, Walter J., 88-0612M (10/88) 
Jones, Al l a n L., 86-0626M (12/88) 
Jones, Roy L., 83-0205M (5/88) 
Jones, Steven R., 87-0726M (1/88) 
Jones, Tim, 88-0179M (4/88) 
Joseph, Elaine, 87-0740M (5/88) 
Joy, P a t r i c i a , 88-0198M (5/88) 
Judd, C a r l , 88-0464M (11/88) 
Jurgensmeier, Ada, 87-0020M (8/88) 
Justus, James, 88-0800M (12/88) 
Keen, Gwendolyn, 88-0498M (9/88) 
Keinonen, Stephen P., 87-0589M (11/88) 
Kelley, Sherylyn, 88-0601M (10/88) 
K e l l i s o n , Dolores, 88-0024M (2/88) 
Kellogg, Lawrence L., 86-0607M (6,7/88^ 
K e l l y , David D., 88-0143M (4/88) 
K e l l y , John R., 87-0679M (5/88) 
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Kendall, Geraldine Y., 87-0375M (7/88) 
Kendall, Ronald, 88-0347M (6/88) 
Kennedy, Kenneth, 88-0240M (5/88) 
Kennedy, Richard, 88-0622M (11/88) 
Kent, Hazel, 87-0572M (3/88) 
Ketchum, Harry, 88-0500M (8/88) 
Ketchum, Myron H., 87-0757M (1/88) 
Kibbey, Ralph, 88-0239M (5/88) 
Kindred, Ethel L., 88-0348M (9/88) 
Kleger, John P., 88-0063M (3/88) 
Knapp, Barbara, 88-0362M (8,12/88) 
Knowland, Laurey J., 87-0761M (2,10/88) 
Knowlson, James C, 88-0271M (5/88) 
Knox, Carole J., 88-0461M (8/88) 
Koopman, Kerry L., 88-0537M (9/88) 
Korhonen, Robert, 37-0695M (2/88) 
Kosanke, L u c i l l e V., 88-0465M (8/88) 
Kosel , Lucie Mae, 88-0532M (9/88) 
Kovarik, George, 88-0651M (11/38) 
Kretschmer, Pa t r i c k L., 88-0210M (5/88) 
Lacey, David C, 38-0451M (9/83) 
Lacy, Lois A., 88-0049M (2/88) 
Lahy, James E., 88-0620M (10/88) 
Lakey, John, 87-0399M (7/88) 
Lamarra, Laura M., 88-0457M (9/88) 
Landeros, Jose L., 88-0610M (10/88) 
Lane, Cameron, 87-0748M (6/88) 
Lang, Terry, 88-0211M (5/88) 
Langston, Bradley, 88-0201M (5/88) 
Larose, Be t t y , 88-0315M (6/88) 
Larsen, Frank E., 86-0686M (6/88) 
Lathrop, Daniel, 88-0050M (2/88) 
Laurens, Larry, 88-0513M (9/88) 
L a u r i l a , Jeanette, 88-0352M (9/88) 
L a u r i t s e n , Kerry L., 86-0570M etc. (3/88) 
Lawrence, W.E., 88-0696M (11/88) 
Leaton, Daniel, 88-0583M (10/88) 
Ledin, Larry, 88-0648M (11/88) 
Ledoux, M a r t i n , 87-0731M (1,4/88) 
Lee, Brian David, 88-0366M (3/88) 
Lee, P a t r i c i a , 88-0075M (4/33) 
Lee, Terry G., 87-0453M (7/83) 
Lehrmann, James, 88-0259M (5/88) 
Lemar, Ruby, 88-0253M (5/88) 
Lenhart, Guy A., 88-0468M (8/88) 
Lenocker, Paul, 87-0624M (7/88) 
L e o n e t t i , Gregg, 88-0232M (8/88) 
Leroy, Myron J., 88-0283M (10/88) 
LeValley, Richard, 88-0346M (9/38) 
Lewis, Wilbur A., 87-0540M (1/83) 
L i b e l , Stanley R., 88-0230M (7/88) 
L i n t o n , Gregg, 88-0196M (5/88) 
Liverman, Jack, 88-0490M (8/33) 
Lloyd, John, 87-0446M (7/88) 
Lockett, Camilla, 88-0671M (11/88) 
Lockwood, Betty C, 88-0021M (2/.•,'•:.} 

Name, WCB Number (Month/Year; 

Logsdon, E.V., J r . , 88-0131M (4/88) 
Lomas, Michael H., 87-0319M' (3,4/83) 
Louvring, Gordon E., 87-0343M (1/88) 
Lovan, Herman, 37-0546M (9/88) 
L o v e l l , Robert P., 88-0124M (4/88) 
Lovenburg, Floyd, 88-0354M (9/83) 
Lowther, J e f f W., 88-0475M (8/88) 
Lubo, Christopher L., 88-0582M (10/88)' 
Lutes, Stephen G., 87-0201M (1/88) 
Lutmarv, Melvin L., 88-0691M (12/88) 
Luyet, Michael, 86-0086M (2/88) 
Lynch, Raymond D., 88-0203M (5/88) 
Mace, Deborah, 88-0650M (11/88) 
Madsen, Melvin K., 88-0455M (9/88) 
M a g i l l , John B., 88-0714M (12/88) 
Malar, S h i r l e y E., 88-0392M (9/88) 
Mangun-Wolverton, Beverly, 88-0147M (5/88) 
Mansker, Howard, 88-0266M (5/88) 
Mansker, Melba S., 87-0612M (1/88) 
Maplesden, Amos A., 88-0269M (5/88) 
Marsh, Donald, 88-0538M (9/88) 
Marsh, Michael L., 88-0015M (2/88) 
Marsh, Michael L., 88-0384M (8/88) 
Marshall, Raymond, 88-0047M (2/88) 
Marston, Ron, 88-0074M (3/88) 
M a r t i n , Charles E., 87-0561M (11/88) 
M a r t i n , David, 84-0207M (7/88) 
M a r t i n , Jack W., 88-0148M (4/88) 
M a r t i n , Melvin, 88-0675M (11/88) 
Martinez, Arthur, 83-0659M (11/88) 
Martinez, Donnie, 88-0307M (7/88) 
Martushev, Daniel, 88-0772M (12/88) 
Mason, Carl D., 88-0397M (7/88) 
Matlock, W i l l i a m , 88-0731M (12/88) 
May, George R., 87-0136M (5/88) 
May, James R., 88-0343M (7/88) 
McAdams, Valdean, J r . , 88-0283M (5/83) 
McAlister, J.D., 88-0218M (5/88) 
McBride, Roxanne, 88-0385M (7/88) 
McCann, Herbert I .  , 88-0010M (1/88) 
McClure, Donald W., 88-0629M (10/88) 
McConnell, Roy G., 88-0444M (9/88) 
McCord, F l i n t L., 88-0051M (2/88) 
McDaniel, William J., 83-0299M (6/88) 
McDaniels, Shelly A., 88-0781M (12/88) 
McDarment, Dorotha L., 87-0741M (5/88) 
McDonald, Sheila J., 88-0749M (12/88) 
McGuire, Marc W., 87-0759M (1/88) 
McKenzie, George J., 88-0236M (5/88) 
McKinstry, K a r r i , 88-0223M (5/88) 
McMahan, Claude A., 88-0123M (4/88) 
McMillan, James, 88-0524M (9/88) 
McMillan, Pa t r i c k D., 88-0424M (7,11/88) 
McMullen, John M., 88-0216M (6/88) 
McQueen, Michael, 88-0431M (9/88) 
McSwain, Malcolm, 88-0614M (12/88) 
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Mecklem, Barbara, 88-0737M (12/88) 
Medlock, J a r l i n , 88-0409M (9/88) 
Melhorn, Thomas, 87-0662M (11/88) 
M e l l o t t , P a t r i c i a , 88-0686M (11/88) 
Mercier, Darrel L., 87-0179M (8/88) 
Merlock, Alan, 88-0632M (12/88) 
M i l l e r , Alan R., 88-0669M (11/88) 
M i l l e r , A r t h u r , 87-0350M (11/88) 
M i l l e r , Barbara, 88-0549M (9/88) 
M i l l e r , Bernard, 88-0032M (4,10/88) 
M i l l e r , David R., 87-0204M (3,6/88) 
M i l l e r , George I r v i n g , 87-0217M (4/88) 
M i l l e r , I r v i n R., 88-0586M (10/88) 
M i l l e r , Mark, 88-0637M (11/88) 
M i l l e r , Merle, 88-0022M (1/88) 
M i l l e r , Thomas, 88-0540M (9/88) 
M i l l e r , W i l l i a m , 88-0458M (10/88) 
Mi 11 sap, Lawrence, 88-0606M (11/88) 
Montes, Antonio, 88-0242M (5/88) 
Montgomery, Robert L., 88-0172M (5/88) 
Moon, Jerry D., 88-0102M (4/88) 
Moore, Alan, 88-0286M (7/88) 
Moore, J u d i t h A., 86-0332M (6/88) 
Morehead, James, 88-0073M (3/88) 
Morgan, Linda, 88-0030M (2/88) 
Morrison, Michael, 88-0495M (9/88) 
Morrow, Steven, 88-0434M'(8/88) 
Morton, William E., 85-0022M (9/88) 
Mossman, L e s l i e W., 86-0326M (5/88) 
Moyer, Sr., P h i l l i p , 88-0604M (10/88) 
Mudrow, Robert, 88-0555M (9,12/88) 
Mueller, Barbara, 88-0596M (12/88) 
Muir, Nelson, 88-0302M (9/88) 
Mullen, Gary L., 87-0481M (5,10/88) 
Mullen, Lois E., 88-0309M (8/88) 
Munday, Henry V., 88-0611M (10/88) 
Munscn, Karen, 88-0284M (6/83) 
Myers, C a r l , 88-0436M (8/88) 
Nelson, Juanita R., 88-0322M (9/88) 
Nelson, Michael L., 88-0508M (9/88) 
Nelson, Ricky P., 88-0602M (10/88) 
Netherton, Margaret, 88-0570M (9/88) 
N e t r i c k , Anthony, 88-0483M (11/88) 
Neuman, W i l l i a m , 88-0401M (7/88) 
Newingham, Donald, 88-0291M (5/88) 
Newton, Jack A., 86-0061M (1/88) 
Nichols, Steven, 87-0734M (1/88) 
Nicks, Edward J., 88-0364M (7/88) 
Niemann, David, 87-0095M (5/88) 
Niemi, Robert E., 88-0607M (11/88) 
Noah, Donald K., 88-0442M (7/83) 
Noel, C a r r o l l , 88-0437M (9/88) 
Noggle, Richard, 87-0073M (2/88) 
Norrander, Ralph, 88-0394M (7/88) 
Northrup, Frank, 83-0079M (2/88) 
Nugent, Carole, 88-0229M (7,3/88) 

Name, WCB Number (Month/Year) 

Nunez, Gary, 86-0685M (12/88) 
Nylen, Lyman M., 88-0542M (9,10/88) 
0'Dell, Donald, 88-0639M (11/88) 
Oakes, Reeford, 88-0069M (2/88) 
Ochsner, Ronald E., 88-0224M (7/88) 
Oland, Delmar G., 87-0037M (4/88) 
Olson, Robert 0., 85-0297M (1/88) 
Oran, Sheila, 88-0277M (7/88) 
Osborne, Leonard L., 88-0487M (9/88) 
Owens, James, 88-0367M (9/88) 
Palmer, Frank, 88-0694M (11/88) 
Parish, Leonard L., 88-0372M (10/88) 
Parker, George W., 88-0514M (9/88) 
Parks, Robert, 88-0191M (5/88) 
Parr, Chester, 88-0292M (6/88) 
Parry, Linda L., 88-0740M (12/88) 
Patten, James B., 88-0572M (12,12/88) 
Patterson, James, 88-0225M (11/88) 
Paul, V i c k i , 88-0707M (11/88) 
Paulus, Steve M., 87-0583M (7/88) 
Payne, Thelma P u r c e l l , 88-0506M (9,11/88) 
Peabody, Eileen M., 87-0732M (11/88) 
Peck, Hubertina, 88-0472M (12/88) 
Pentkowski, Edward J., 85-0111M (11/88) 
Pepper, Wanda, 88-0133M (6/88) 
Perkins, Kenneth, 88-0575M (10/83) 
Pero, Dan L., 88-0469M (8/88) 
P e r s h a l l , James, 88-0013M (1,2/88) 
Persinger, Christopher, 88-0793M (12/88) 
Peterson, Charles F., 88-0496M (8/88) 
Peterson, Toby, 88-0559M (10/88) 
P e t r i e , Terry A., 86-0096M (2,5/88) 
Phibbs, Rena E., 88-0076M (4/88) 
P h i l i p p i , Wesley I .  , 87-0410M (6/88) 
P h i l l i p s , J e r r y , 88-0520M (12/88) 
Pierce, Rocky, 88-0416M (10/38) 
P i e r i , John, 88-0275M (6/88) 
Pi l u s o , Carla, 88-0784M (12/88) 
Piper, Daniel, 83-0316M (7/88) 
P i t t s , Carl D., 88-0645M (11/88) 
P i t z e r , Diana J., 86-0665M (9/88) 
Poague, Robert, 88-0129M (7,8/88) 
Poelwijk, James, 86-0627M (11/88) 
Pol a, Barry, 88-0404M (8/88) 
Pott s , Clarence, 87-0469M (1/88) 
Powell, Edgar, 85-0656M etc . (2,3/88) 
Powell, Edgar, 88-0591M (10/88) 
Powell, James H., 87-0045M (1/88) 
Powers, Roland, 88-0247M (7//S8) 
Pressley, Dale, 88-0382M (10/88) 
Prince, Ashley, 88-0341M (6/88) 
P r i t c h a r d , Debra, 88-0564M (10/88) 
P r u i t t , W i l l i e , 88-0025M (1/88) 
Quinlan, Karen M., 87-0492M (6/88) 
Quinn, A.J., 88-0528M (10,10/88) 
Rapoza, Robert K., 88-0084M (3/88) 

-2262-



OWN MOTION JURISDICTION 1988 

Name, WCB Number (Month/Year) 

Rasmussen, Robert, 88-0626M (10/88) 
Rauschert, John L., 87-0357M (1,2/88) 
Ray, Robert A., 88-0184M (5,8/88) 
Ray, S a l l y , 88-0763M (12/88) 
Reason, Lyne t t , 87-0765M (4/88) 
Reed, Donald, 88-0523M (11/88) 
Reese, Georgia L., 87-0646M (1,7/88) 
Repp, W i l l i a m , 88-0241M (11/88) 
Reynolds, Becky J., 87-0427M (1/88) 
Rice, Richard L., 88-0255M (5/88) 
Richards, Stanley L., 87-0210M (5,9/88) 
Richardson, P h y l l i s , 88-0471M (8/88) 
Rickard, Ruth A., 88-0126M (4/88) 
Ricksgers, Gary H., 88-0454M (8/88) 
Riggs, Ben, 88-0543M (10/88) 
Riggs, Wilbur, 88-0150M (4/88) 
R i l e y , John B., Sr., 87-0751M (1,6/88) 
Roberts, Donald I .  , 87-0621M (1/88) 
Roberts, Donald, 88-0529M (12/88) 
Roberts, George E., 88-0006M (3/88) 
Roberts, William H., 88-0252M (10/88) 
Robinson, M a r i l y n , 88-0427M (11/88) 
Rodriguez, A l i c i a , 88-0317M (10/88) 
Rodriguez, Jesus, 88-0535M (9/88) 
Roff, Kenneth L., 88-0043M (10/88) 
Rogers, Br i a n , 87-0010M (3/88) 
Rogers, Walter E a r l , 88-0141M (5/88) 
Rogers, Walter R., 88-0644M (11/88) 
Rcppe, Arthur D., 85-0106M (8/88) 
Rose, Richard P., 88-0505M (9/88) 
Ross, Charles A., 88-0066M (3/88) 
Ross, P a t r i c i a , 88-0118M (4,9/88) 
Rot t e r , Kevin, 88-0681M (11/88) 
Rowan, John T., 86-0413M (2/88) 
Ruff, J e r r y , 88-0492M (9/88) 
Rundle, Bradford, 88-0296M (7/88) 
Rusher, Douglas, 88-0769M (12/88) 
Russell, M a r i l y n , 88-0764M (12/88) 
Rutherford, James W., 88-0473M (8/88) 
Samuelson, Glenda, 88-0092M (5/88) 
Sanders, Rene, 88-0155M (7/88) 
Sanford, D o l l y A., 88-0169M (4/88) 
S a t t e r f i e l d , Fred, 88-0447M (8/88) 
Sausa, Olegorio, 88-0340M (8/88) 
Schafer, F r a n k l i n M., 87-0523M (1/88) 
Schauss, Robert L., 88-0421M (7/88) 
Schehen, Sherwood, 88-0634M (10/88) 
Schiele, GaryM., 88-0615M (10/88) 
S c h i l l e r , John, 87-0257M (1/88) 
Schlegel, Richard, 88-0753M (12/88) 
Schmitt, Wendell J., 88-0510M (9/88) 
Schuman, Howard, 88-0618M (12/88) 
Schuster, Danny, 88-0350M (6/88) 
Seaman, Michael, 88-0748M (12/88) 
Searle, A l b e r t , 88-0503M (11/88) 
Sears, A r d i t h DeJong, 87-0101M (8/88) 

Na.iie, ,101 Number (Month/Year) 

S e l f , I r a D., 86-0242M (5,8/88) 
S e l f , I r a , 88-0577M (10/88) 
Serna, J r . , Guadalupe, 87-0058M (11/88) 
Sharp, Gordon, 88-0484M (9/88) 
Shaw, Terry, 88-0661M (11/88) 
Sherman, Harvey, 88-0566M (12/83) 
S h e r r a t t , Pamela, 88-0526M (10/88) 
Shewmaker, Marlon, 88-0597M (10/88) 
Shine, Donn, 88-0012M (6/88) 
Shine, Pa t r i c k J., 83-0289M (5/83) 
Shingledecker, Irma L., 86-0359M (1/88) 
Shipman, O r v i l l e D., 87-0680M (3/88) 
Shockley, Dorothy, 88-0375M (9/88) 
Short, Kenneth, 86-0387M (1/88) 
Shumaker, Glenn, 88-0128M (4/88) 
Simpson, Donald, 88-0605M (10/88) 
Smets, V i r g i n i a , 88-0657M (11/88) 
Smith, A l i c e L., 88-0378M (8/88) 
Smith, Betty J., 88-0290M (6/88) 
Smith, Carole, 88-0151M (8/88) 
Smith, David A., 88-0160M (4/88) 
Smith, David R., 88-0002M (1/88) 
Smith, Edward G., 88-0381M (7,12/88) 
Smith, J u l i e A., 38-0433M (8/88) 
Smith, Leland, J r . , 87-0418M (8/88) 
Smith, Tony H., 88-0557M (10/88) 
Smith, barren E., 88-0494M (11/88) 
Snyder, James F., 88-0162M (4/88) 
Souza, Joseph, 88-0029M (2/88) 
Spencer, Mary I .  , 88-0042M (4,10/88) 
Springer, Terry, 87-0554M (8/88) 
S t a f f o r d , Stanley L., 88-0563M (10/88) 
Steen, Donald R., 86-0537M (4/88) 
Stephens, John R., 86-0019M (3/88) 
Stevens, Mike, 88-0415M (8/88) 
Stewart, A l b e r t F., 88-0213M (5/88) 
Stewart, Craig, 87-0421M (8/88) 
S t i l l  , W illiam M., 87-0648M (10/88) 
Stockebrand, K e i t h , 88-0432M (7/88) 
Stoltenburg, Roy R., 88-0154M (5/88) 
Stone, Jim L., 88-0008M (2/88) 
Storm, Dennis, 88-0745M (12/88) 
Storms, Lenora, 88-0331M (7/88) 
S t r a t t o n , Anna B., 88-0603M (10/88) 
Strauss, Steven J., 88-0219M (5/88) 
S t r i c k l a n d , Charles, 88-0574M (10/88) 
S t r i e f e l , Richard, 88-0423M (7/88) 
Strome, Frank A., 88-0625M (11/88) 
Strome, Frank A., 88-0761M (12/88) 
Swartout, Sara I .  , 87-0652M (5/88) 
Swartwout, Sara, 88-0426M (8,9/88) 
Sweet, Gary, 88-0202M (5/88) 
Swenson, Mark A., 88-0742M (12/88) 
Swenson, Mildred, 88-0516M (9/88) 
Swindler, James, 88-0156M (4,5/88) 
S y l v i a , George, 88-0666M (12/88) 
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Tamerius, Gordon, 87-0650M (1/88) 
Tanner, Linda, 88-0136M (7/88) 
Taskinen, Richard J., 88-0086M (3/88) 
Taylor, David, 88-0608M (10/88) 
Taylor, Doris A., 88-0491M (8/88) 
Taylor, Wesley, 88-0349M (7,9/88) 
Teem, W i l l i a m , 88-0418M (10/88) 
Terry, J u d i t h A., 86-0634M (9/88) 
Thayer, A l v i n , 88-0009M (2/88) 
T h i s s e l l , John 0., 88-0035M (2,11/88) 
Thomas, Candy V., 87-0203M (3/88) 
Thompson, Donald R., 88-0482M (9/88) 
Thompson, Mary E., 88-0515M (9/88) 
Thompson, Sam, J r . , 85-0516M (4/88) 
Thompson, V i v i a n , 88-0324M (7/88) 
Thompson, V i v i a n , 88-0551M (10/88) 
Tichenor, Dale L., 88-0183M (6,11/88) 
Tichenor, Dale, 88-0676M (11/88) 
T i n d a l l , James, 88-0095M (4,6/88) 
T i n d l e , Nina, 88-0389M (7/88) 
T i p p e t t , Edith M., 88-0716M (12/88) 
Tirone, Rosario, 88-0693M (12/88) 
Todd, Sam, 88-0356M (9/88) 
Toman, S t e l l a , 88-0068M (2/88) 
Tompkins, Theodore, 87-0602M (1/88) 
Towns, J e r r y , 88-Q157M (4/88) 
Townsend, Randy L., 88-0217M (5/88) 
T r i b u r , Harold, 85-0493M (5,10/88) 
T r o l l o p e , Stephen, 88-0146M (7/88) 
Tunem, J e f f , 88-0721M (12/88) 
Tungett, Jack, 86-0361M (10/88) 
Tunnel!, Marsha, 88-0305M (5,10/88) 
Ulery, W i l l i a m , 88-0703M (11/88) 
Ulman, Ray, 88-0270M (10/88) 
U n d e r h i l l , Thelma L., 88-0087M (6/88) 
U n d e r h i l l , Thelma, 88-0486M (8/88) 
U t t e r , David L., 88-0600M (10/88) 
V a l l e , I s a i a s , 87-0477M (5/88) 
Vandehey, Kim M., 88-0256M (5,10/88) 
Vanderzanden, Eleanor, 88-0276M (9/88) 
Vargas, Ricardo, 88-0268M (5/88) 
Vilches, Alfonso, 88-0767M (12/88) 
Vranizan, James, 88-0599M (12/88) 
Wade-Wilson, Teresa, 88-0254M (6/88) 
Wagenius, Ann, 88-0244M (6,11/88) 
Waldrop, Homer, 88-0417M (10/88) 
Walker, Edward, 85-0397M (1/88) 
Wall, Barbara, 88-0499M (9/88) 
Wall, Cynthia, 88-0567M (12/88) 
Wallace, W i l l a r d , 88-0739M (12/88) 
Wall i s ( C u r r i e r ) , Annette,88-0448M (10/88) 
Warner, Jim N., 87-0002M (2/88) 
Warner, Ronald L., 86-0255M (8/88) 
Warner, W i l l i a m , 88-0642M (11/88) 
Warren, Deroyn P., 88-0400M (7/88) 
Wayne, Dwight, 88-0003M (11/88) 

Name, WCB Number (Month/Year) 

Weaver, Stephen L., 88-0443M (7/88) 
Webb, Andy, 88-0144M (4,5/88) 
Weiler, Fred, 88-0263M (8/88) 
Wells, E a r l , 88-0107M (3/88) 
Wendling, Rodney, 88-0396M (7/88). 
Werner, Diane, 88-0164M (4/88) 
West, Wilbur, 88-0565M (9/88) 
Wheatley, Roy T., 86-0349M (4,5/88) 
Wheeler, H a r r i e t t e , 88-0046M (2/88) 
White, Charles, 88-0729M (12/88) 
White, Frank R., 87-0698M (1/88) 
White, Paul, 87-0596M (11/88) 
Whitethorn, Rick, 88-0142M (4/88) 
Wilburn, James, 88-0153M (4/88) 
Wild, K a r l , 87-0411M (1,2,2/88) 
Williams, Gary E., 87-0749M (1/88) 
Williams, Glenn M., 88-0090M (3/88) 
Williams, Glenn, 88-0363M (7/88) 
Williams, Robert H., 87-0730M (3/88) 
Williamson, Walter, 88-0226M (5/88) 
Wilson, Suzanne, 87-0393M (1/88) 
Wilson, Vaughn, 88-0511M (9/88) 
Wincer, Donald S., 86-0406M (7,8/88) 
Winningham, B r e t t , 88-0467M (8/88) 
Winter, Michael, 88-0040M (2/88) 
Wolf, Paul, 88-0111M (4/88) 
Woltersdorf, Guenter, 88-0509M (9/88) 
Woodard, Joe, 88-0285M (10/88) 
Woodman, Donald E., 88-0110M (4/88) 
Woodruff, Ellanora, 87-0307M (5/88) 
Woods, Deborah, 88-0104M (7/88) 
Wooldridge, Michael, 87-0577M (4/88) 
Wright, B i l l M., 88-0280M (6/88) 
Wright, Donald C, 86-0572M (7/88) 
Wright, James, 88-0371M (7/88) 
Wright, Susan K., 87-0415M (5/88) 
Wuerfel, Timothy, 88-0587M (10/88) 
X i s t r a s , George, 88-0674M (11/88) 
Yackley, John, 88-0741M (12/88) 
Young, V i c t o r E., 88-0779M (12/88) 
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UNPUBLISHED ORDERS 

The f o l l o w i n g orders issued by the Workers' Compensation Board are not 
published i n t h i s volume. While they contain more explanation than Memoran­
dum Opinions, they were judged to have no precedental value. Copies of any 
of these orders are a v a i l a b l e from Van Natta's f o r a small charge. 

Claimant (WCB Number), Date Issued 

Robert B. Adams (86-07587), November 9, 1988 
Howard M. Agan (85-14189), October 31, 1988 
Joe L. Anglin (85-09874), October 5, 1988 
Sherryl L. Augustine (86-17328), October 31, 1988 
Patsy M. B l a i r (86-14524), December 21, 1988 
Hubert Denton (87-00921), December 7, 1988 
Dixie G. Dunnigan (87-02907 & 87-00880), October 27, 1988 
S a l l y J. Duvall (86-09715), November 8, 1988 
Ronald W. Freeman (86-02454), October 13, 1988 
Raymond A. Godfrey (87-04008), December 7, 1988 
Ronald G. Hoffas (87-06037), December 21, 1988 
Marga A. Holub (86-12390), November 17, 1988 
Susan  I . Horvath (37-07687), November 15, 1988 
Robert W. Johnson (87-13077), December 14, 1988 
James L. Lance (86-17070), December 21, 1988 
Donna L. Long (87-08941), October 13, 1988 
Martin N. Manning (86-09217 & 86-15879), December 7, 1988 
Steven G. Martinez (87-07324), December 7, 1988 
Daniel B. McNamara (86-04805), November 8, 1988 
Linda McQueen (85-09047 & 85-09974), November 17, 1988 
Maurice E. Murphy (87-00574), October 31, 1988 
Thomas V. 0'ConnelT (85-01334), November 17, 1988 
James L. Patty (87-04221), December 21, 1988 
Glenn F. Phippen (86-08795), November 3, 1988 
Wesley J. Randall (87-09613), November 8, 1988 
Guadelupe Rodriguez (86-00607), November 17, 1988 
Catherine A. Schmidt (86-09332), November 15, 1988 
Rose D. T u t t l e (86-08977), October 31, 1988 
Dennis G. Wicks (86-10424), October 5, 1988 
Robert K. Wilson (86-16008), October 31, 1988 
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Ackerman, Roger J. (84-07497) -873 
Adair, Royce D. (86-09629) 479 
Adams, Earl D. (86-07268) 1727 
Adams, James G. (WCB 86-08747 e t c . ; CA A46450) .—2165 
Adams, James W. (WCB 84-10811; CA A41735) 624 
Adams, John C. (TP-88011) 1794 
Aden, Lee W. (84-09304) 1733 
Adent, A l f r e d P. (86-06893) 1677,1819 
Aguiar, Marco (84-05596) 3,85 
Ahn, Jong J. (WCB 85-00438; CA A44113) 1312 
Akerson, Robert L. (85-14555 & 86-11545) 12,129 
A l a t a l o , Carl (86-16504) 899 
A l c a l a , Pedro G. (86-05800) 26 
A l e s h i r e , Jeanette M. (86-11759)- 73,98,326 
Allen-Adams, Arlene B. (86-00799) 115 
Amstad, Loretta (86-02367) 1001 
Anderson, Robert H. (WCB 85-15825; CA A42722)- 2151 
Anderson, William E. (86-13159) 1798 
Anderson, William J. (32-07774; CA A42755) 2119 
Apodaca, Ricardo (88-0297M) 532 
Arciga, Jose L. (86-13690) 73 
Argonaut Insurance (WCD 86-03387; CA A43764) 268 
Ar g u e l l o , Manuel (84-13676, 84-03826 & 84-03054) 1557 
Armstrong, Robert D. (WCB 86-02776; CA A45124) 616 
Arnold (CA A39775) 244 
Ashley, Robert W. (86-11499) 1739 
Avalos, Antonio S. (WCB 84-04390; CA A40155)-- — - 2 6 4 
B a b b i t t , Danny L. (88-0187M) 455 
Bachelda, James V. (87-11364) 1138 
Bagwell, Susan A. (87-0424M) 99,1062 
Baile y , Claude (88-0158M) 767 
Baldwin, P h y l l i s (87-08150) 1085 
Baning, Kenneth R. (87-02725) 1739 
Bannester, Jessica G. (CV-88003) 400 
Barber, Vivian (88-0209M) 768 
Barnett, Charles V. (87-14849) 401 
Barresse, Andrew W. (86-02826)---
Barton, Sammy W. (WCB 85-06533 e t c . ; CA A42641; SC S34743) 2179 
Basel, Robert D. (86-13677) 2066 
Bass, George F. (87-0632M) 437 
Batchelor, Barbara J. (86-12101) 1930 
B a t t a g l i a , Frank E. (87-17060) 842 
Baughman, Earl E. (86-04357) 1807 
Baxter, Margery A. (87-10859) 1741,1867 
Beaman, Linda S. (86-06892) 8 
Beard, Linda L. (86-00068; CA A45095) 1337,1563 
Beasley, Esther C. (85-06921) 70 
Beaty, Robert J. (84-0198M) 35 
Beaulieu, Joseph B. (86-06544 & 86-12522) 1199 
Beavers, Clyde (87-0012M, 87-0013M & 87-0014M) 64 
Beebe, Roy D. (86-11931 ) 539 
B e l l , Forrest (88-0320M) 509 
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Bembry, Gloria A. (84-10824) 1076 
Bement, John H. (87-145570) 437 
Bennett, Carl W. (85-01558) 1911 
Bennett, Dale R. (87-09834) 843,968 
Benninger, John W. (86-12595; CA A46237) 1427 
Benson, Toria S. (855-14056 & 84-01712) 580,1308 
Berdot, Thomas J. (85-07225) 7.72 
Bergmann, Daniel J. (87-0737M) 325 
Berkey, Sandra L. (WCB 86-00608; CA A45337) 2153 
B e r l i n e r , Dennis (WCB 85-12191; CA A43382) 629,1384 
Bidney, Donald J. (87-04132) 1995 
Sidney, Donald J. (87-0721M)  — - —1999 
B i l l i c k , Robert D. (88-00743) 1041 
B i l l u p s , Terry L. (86-13726) 403 
Bishop, Thomas E. (85-05791 )- 11 
Blacknall (CA A43239) 234 
Blacknall (CA A43239; SC S34871) 2182 
Blakeley, Margaret F. (WCB 84-02190; CA A40273) — 2 7 1 
Blumhagen (CA A39129) 1331 
Bochart, Lester W. (85-04847) .470 
Boehland, Gregory D. (87-08237 & 87-07488) 555 
Bohrer, Carl L. (WCB 85-13672; CA A43588) 2144 
Bolton, Norma J. (WCB 86-03073; CA A45216) 2105 
Bond, Donald P. (TP-88001)------361,480 
Booth, Lois M. (84-07174) 1706 
Bo r g e l t , Elaine M. (TP-88002) 108 
Bowman, Denise M. (87-18040) 363 
Box, Donald W. (86-12080) — — --1576 
Bradford, David L. (86-15681) 1800 
Bradley, Carl R. (86-17149 & 86-14461) 406,903 
Branham, Sandra (85-15457 & 86-02091) 1267 
Branson, Mary E. (87-01194) -1004 
Brayerton, Suzanna D. (86-11305) 1902 
Breeden, Luann M. (87-09362) -407,510 
Breeding, Janis E. (86-01405) 1587 
Breymier, D a r r e l l E. (86-11667) 1164 
Bristow, Deane G. (86-12484) 26 
B r i t t , S h i r l e y A. (86-05940) — 44 
B r i t t l e  , Ama G. (86-15901) 1643,1801 
Brogan, V i r g i l (86-12575) 67 
Brooks, Brenda M. (86-15811 , 87-02076 etc.) 1746,2097 
Brotherson, Royd C. (87-16806) 594 
Brown (CA A45088) 2111 
Brown, Barbara J. (85-15686)-- — — 25 
Brown, Barbara P. (WCB 86-03915; CA A46551) 2123 
3rown, Cu r t i s (86-04530) 389 
Brown, Earl M. (86-00251) 15,129 
Brown, Fra n k l i n (86-08044) 87,786 
Brown, James M. (88-0173M) 458 
Brown, Roger T. (87-0130M) 772 ,773 
Brown, S h i r l e y M. (85-12591) 879 
Brummett, Bryce D. (86-06567) 99 
Bruner, Michael D. (S8-0055M) 74 
Bryant, Richard T. (87-06139) 1S02 
Buckle, J e r r y V. (36-00040) 74 
Burns, Robert D. (86-12488) 397,510,1139 
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Burruss, Margrette M. (88-0098M) 365 
Burton, Jack (87-0674M) 64 
B u t t e r f i e l d , Joseph L. (86-16247) 1276 
Buzard, Leon C. (84-09887 & 85-05168) 595 
Ca l v i n , L e s l i e D. (CV-88001) 765 
Campos, Maria (87-08331) 408 
Carpenter, Greg (87-12941) 100,349 
Carpenter, P h i l l i p (86-03489) 788 
Carranza, Joan M. (87-12201) 773 
C a r r o l l , Linda L. (87-17793) 471,1095 
Carter, James R. (86-17612 & 86-06201) 1141 
C a s t i l l e j a , V i c t o r i o R. (84-00697 & 84-05900; CA A41822) 1346. 
Cave (Jackson), Sharon L. (86-08980) 39 
C e l l e r i n i , Vincent M. (87-14640) 1098 
Chaffee, Ronald D. (WCB 85-03983; CA A46200) 2155 
Chalk, Kenneth D. (87-16960 & 87-05931) 1639 
Chambers, Leonard A. (87-03511) 117,610,969 
Chambers, Steve (88-0222M) 467 
Chappelle, V i r g i l A. (86-18098) 976 
Chase, Lavonna E. (87-11195 & 87-02790) 1749 
Chavez (CA A43559) 1406 
Cheek, Paul R. (87-13090)- 1868 
Chemnitzer, Dennis L. (86-13136)-- 409 
Chesselet, Blythe A. (86-15161) 1930 
Ch i l d e r s , Earl F. (85-14969) 481 
Chrisman, Merle M. (86-10173) --789 
Clark, Audie D. (87-14323) 1617 
Clark, Donald W. (86-16846, 86-03830 etc.) 1820 
Clarke, Dorotha M. (TP-88009) 1125 
Clarke, Gene M. (WCB 85-14249 & 85-07940; CA A43590) 1428 
Coach House Restaurant (employer) 1746,2097 
Cobb, Juanita E. (87-07651 & 87-07652) 1805 
Coen, Gale E. (87-06839) --556 
Coffman, Lee R. (87-14199) ---1109 
Cole, Dick A. (TP-88012) 1021 
C o l l i n s , Sanford E. (87-06676) 128 
Colonial Timber Inn (employer) 1746,2097 
Conderoga Supply Co. (employer) 1100 
Connell , Jan (88-0078M) 325 
Converse, Arlene (87-0764M) 1109 
Cook (CA A38782; SC S34626)--- — 1 4 4 7 
Cook, Lane (88-0422M) 1616 
Cooper, A l l e n B. (86-08226) 1915 
Cooper, James A. (TP-87022) 1201 ,1935 
Cooper, Norman D. (87-01125)-- 1646 
Cooper, Robert W. (87-12403 & 87-07354) 486 
Corbin, Dave Wendell (88-0052M) 510 
Cordery, B i l l i  e J. (87-03392 & 87-03393) 792 
C o r n e l l , Thomas D. (88-0452M) 1642 
Cornutt, Constance M. (86-14114) 1649 
Corwin, Jack (85-0635M) 2086 
Cowart, Leon E. (84-02070; CA A47227) 22,2173 
Cox, Vickie L. (85-13911) 904 
Crow, Richard W. (86-17307) 905 
Cruchelow, Timothy H. (86-06981 & 86-06982) 411,511 
Cruickshank, James G. (87-07939) 539 
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Crumley, Edward T. (WCB 85-12902; CA A44774) 1395 
Culp, Vernon D., J r . (87-13958) 846 
Daly, Richard A. (86-12374) 907 
Damis, Vlassios (WCB 85-06061; CA A42156) 241 
Dancer, Steven A. (87-09506) 1750 
Daniels, Janet R. (TP-88003) 488 
David (86-09206) 72 
Davidson, Cathey M. (86-17404 & 86-08865) 596,883 
Davis, Carol (85-00169 & 86-10997) 35,129,130,909 
Davis, Delbert G. (86-09371) 390 
Davis, Desi R. (87-08233) 540 
Davis, Dewey (88-0058M) 349 
Davis, Donald D. (86-12438, 86-07689 & 86-09720) 2000 
Davis, Ivan (88-02631) 1752 
Davis, Wallace J. (87-0744M) 588 
Davis, William D. (WCB 86-06476; CA A44676) 649 
Dawkins, Roland L. (WCB 85-11265; CA A43907) 1349,2110 
Daza, Charlotte J. (86-10179) 4,1206 
Deal, Joann M. (87-18225) 1870 
Dean, Daren H. (86-08300) 95 
Delanoy, Conrad, J r . (88-0106M) 348 
DeMarco, Steven M. (85-01456) 100 
Denny, Carol (85-15708) 101 
Dery, P h i l l i p W. (86-13013) 1752 
Desmarais, Cecile R. (87-18580) 365 
Desmarais, Dennis J. (87-05998) 1008 
Despain, A l v i n H. (86-13995) 1823 
DeSylvia, Thomas E. (WCB 84-13344 e t c . ; CA A41813) 660 
Dick, A l v i n L. (85-13494; CA A45720) 2115 
Dietz, Dewey L. (88-0101M) 348 
Dillrnan, Paul E. (87-08543, 86-14301 & 87-08542) 489 
D i r e c t o r , Sanford (87-01269) 1578 
Doak, Wade A. (86-09423) 95 
Doggett, Kenneth M. (88-0038M) 354 
Dokey, Stephen L. (83-11194; CA A42841) 1341 
Donaldson, Robin 0. (87-07005) 429 
Doringer, Lorraine (88-0121M) 351 
Douglass, Craig P. (87-05457, 87-01491 & 87-05027) 1143 
Dragt, Toni A. (86-06588 & 86-05442) 29 
Duffy, P a t r i c k (86-08009) 118 
Dumas, Marian S. (86-08169) 109 
Dunbar, Arlo W. (TP-87017) 366,491 
Dunn, Sharon M. (WCB 84-13386; CA A39337; SC S34836) 700 
Dupre, Kurt (87-12966) 2005 
Duran, Francisca A. (85-03909 & 85-06267) 38 
Dykes, Larry A. (87-08547, 87-07047 & 87-19098) 1754 
Easley, Jack D. (87-08913) 775 
Ebbert, Robert G. (87-04189) 67 
Eckles, Frank R. (employer) (CA A35776; SC S32710) 1462 
Eckstein, V i r g i l M. (86-10546) 12 
Eddy, Donn (86-11859) 524 
Edens, Glen L. (84-07667, 82-09893 etc.) 326,1936 
Eder, Jane (WCB 85-09171; CA A42239) 259 
Ehmke, Pamela (87-0270M) 1818 
E l i c k e r , John T. (TP-87031) 68,413 
Ellena, Anthony D. (85-00709) 72,101 
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E l l i n g s e n , Hark L. (86-08119) -.-2048 
E l l i o t t  , Deloert E. (86-09385)' 910 
E l l i s , Ernie R. (87-16475) — - — 1 7 7 4 
E l l i s  , John D. (WC8 85-03981; CA.A43948) 1448 
E l l i s , Joyce A. (86-07849) 119 
Enriquez, FeHz (WCB 85-04350; CA A44220) 1319 
h r c K , Ernest F. (86-05134) 49 
Erickson, Deborah S. (36-15003) 599 
Erickscn, Jessie (87-00435) --438 
Erickson, Terry J. (86-13441) --75 
Hrsland, Jacqueline J. (87-01320 h 86-01266) 915" 
Evans, Hubert E. (87-00647) 121 
Evans, James A. (WCB 84-09673; CA A43860; SC S34922) 2181 
Eyler, Betty J. (86-18034) '--977 
Farley, Douglas L. (86-09282) 30 
Farmer, Floyd W. (86-00949) 1209 ' 
Fawver, Rick J. (88-04829 &888-03894) 1584 
F a z z o l e r i , Tony (WCB 85-16090; CA A45497) 1350,1434 
F e i c k e r t , Traci D. (S6-1HS6) — 883 
Fentori, Emma J. (84-02176) 45 ' 
F i l l m o r e , Dwioht E. (87-13806 & 87-16609) --794 
Finch, Lori G. (WCB 83-03809 e t c . ; CA A42313) 1435 
Findlay, Lela K. (WCB 85-08074; CA A42967 ) — • — 1 3 8 0 , 1 8 0 6 
Fi r k u s , Larry A. (86-16103, 85-08043 & 86-08042) 1212 
Fischer, Richard (86-04217) 75 
Fisher, Carol A. (87-15218 & 87-12543) 458,610,847 ' 
Fisher, Deryl E. (83-01465) 101 
Fisher, Lloyd 0. (-85-13310; CA A'42977) 1363 
F i t z g e r a l d , Gayle L.' (87-0471M) 127 
F l i c k i r . q e r , Buddy A. (86-18024) 543,734 
F l i n t , David C. (86-08398) 558 
Flores, Alberto (88-07819) 2007 
Fl o r y , P a t r i c i a G. (86-04802) 1278 
Foss, J e r r y H. (86-11299 & 87-04244)—---1652 
Foster, Deryle E. (86-10776 & 86-10775)  — - — 847 
Foster, J e r r y F. (86-08527) 1687 
Fester, Jerry F. (87-05233 & 87-04719) 1682 
Foster, Jerry F. (WCB 84-11283 e t c . ; CA A43398)- 622 
Fowler, Sharon P. (36-06727', 86-03417 & 36-13120)- 1916 
Francis, J e f f r e y L. (86-12078) 561 
Frank, Leroy (88-0059M) 70 
F r a z i e r , Charmaine A. (85-07844; CA A43670) 1339 
l-rear, James M. (37-14904) 1938 
Freeman, Benjamin F. (87-01778) 1708 
F r i b e r g , Sandra M. (85-13618) 919 
Fromme, Cherry! Ann (WCB 85-10042; CA A42360; SC S349441 255 ,2175 
Gabbard, Larry R. (37-07454 8 86-13512] 414,491 
Gaines, Rodger L. (85-08172 & 86-00173) 94 
Garcia, Catarir-o (86-01910) 1846 
Garcia, Celia (85-07123) 1214 
Garcia-Maciel , Manuel (86-07831 , 86-07030 etc.) -797 
Garoutte, Howard (86-G563M) 75 
G a r r e l t s , Ralph H. (87-17585) 511 ,896 
Garrido, Florencio M. (86-09270 & 86-37115) 1145 
C a s t a I d i , Christopher (88-C758M) 2004 
Gates, Dav^d E. (86-14351 ) 798 
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Gates, Robert (86-0197M) 777 
Geddes, Donald E. (WCB 83-11452 e t c . ; CA A42025) 276 
Geimer, Mark S. (86-09965) 985 
Genise, David F. (86-01658) 885 
Gentry, A l i c e M. (88-0195M) 447 
Gentry, Frances (86-09779) 1697 
George, Dorla R. (WCB 86-00300; CA A45380)-- 635 
Gibson (CA A42800; SC S34752) 2186 
Gibson, Douglas (87-0550M) 128 
G i l b e r t , Gary L. (86-14534) 562 
Gilmore, Pamela M. (86-07019) 851 
G i l v i n , Ernest G. (86-14688, 86-14689 & 86-14690) 1217 
Gipe, Lisa J. (86-13251 , 86-13252 etc.) 1110 
Godaire, Raymond P. (86-16907) 564 
Gonzales, Santos (86-13314) 801 
Gonzalez, Louisa R. (87-08218) 1590 
Goodenough, E l b e r t i a (88-0193M) 359 
Gordon, Rochelle (88-05792) 1808 
Gordon, William C. (87-01952) 577 
Gornick, Judy J. (WCB 86-00831; CA A43930) 1389 
Gouge, Fr a n k l i n W. (86-01015) 2052 
Granby, Jack T. (WCB 85-16108; CA A42752) 1365 
Graves, Kenneth J. (86-17021) 1170 
G r e e n s l i t t , Dallas H. (86-13426 & 86-11726) 1038 
G r e e n s l i t t , Martin (WCB 82-00591; CA A41824; SC S34680) 683 
Gregory, Timothy W. (TP-87023) -45 
G r i f f i t h , Michelle (88-12832) 2086 
G r i f f i t h  , Sherman V. (85-11244, 85-05496 & 85-08267) 121 ,610,1619 
Grimes, David D. (85-00302) 1223 
Grocki, Peter M. (87-12390) 777 
Grover, Barton M. (WCB 85-14800 e t c . ; CA A43932) 631 
Guerrero, Ana M. (WCB 85-04520; CA A42870) 1376 
Guerrero, John B. (87-13424) 922 
G u i l l , Margie M. (85-09065; CA A42368; SC S34681) 688 
G u l l a t t , Reta (88-0370M) — 1126' 
Gwynn, William R. (WCB 84-11354; CA A38534) 638,972 
Hacke, Alva L. (86-14779, 87-11890 etc.) 1148,1620 
Hagner, Douglas J. (87-03784) 987 
Haines, Evelyn G. (87-16280) 333 
Hale, G i l b e r t T. (85-12110 & 86-15750) 513 
Hales, A l l e n L. (86-10030 & 86-13682) 1112 
Halfmoon, Ramona K. (87-12383) 447 
H a l l , P a t r i c i a N. (87-09563) 1873 
Hamar, Sidney C. (86-17566) 334 
Hamel , Ellen L. (86-02446) 1226 
Hamel, Frank A. (86-14217) 418 
Hammons, Olen B.. (88-0105M) 355 
Hanks, Robert D. (87-06694) 2067 
Hanna, M. Rae (WCB 86-05727; CA A45886) — 1314 
Hansen, John C. (86-13107) 1173 
Hansen, Ronald G. (WCB 83-03734 e t c . ; CA A41772) 250,472 
Hargis, Janet E. (87-18946) 2009 
Hargrove, Wesley R. (87-02858 & 87-14778) 2010 
Harmon, Deborah K. (85-11803) 1024 
H a r r i s , Claude E. (87-16670) 335,611,803 
H a r r i s , F r a n k l i n A. (86-17125) 77 
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Harrison, Thomas E. (85-03239 & 86-10283) 1279 
Ha r t l e y , John D. (86-17365)-- 327 
Ha r t l e y , John D. (87-12015) 1756 " 
Hartness, A l l a n L. (86-15765) -1939 
Harvey, Dennis J. (TP-88028) 1940 
Haselwood, P a t r i c i a A. (87-13576, 87-12629 & 87-09815)-—---1944 
H a t l e l i , Bruce A. (85-02089, 85-04106 etc.) 38 
Hauck, Ronald (86-13154) 1026 
Hays, Karen L. (84-08586; CA A42910) 1416 
Headrick, John E. (TP-88013) 1153,1641 
Healon, A l v i n D. (87-07078) 1156 
H e f f l e y , Marvin R. (87-04796) 391 
Heiden, James G. (86-01669; CA A45336) 2114 
Heinecke, Dale R. (85-04756) 1063 
Hempel, Shelley F. (86-15537) 2068 
Henderson, Leonard (TP-87007) — 31 
Hendrickson (CA A42747) 2148 
Hendrickson, Madelyn (87-14239) 1875 
Henneberg, Walter D. (87-13896) 109,357 
Henning, Myrel M. (86-10749 & 86-11443) — — 1 5 8 5 
Henshaw, Johnny L. (84-11637 & 84-11638) 468 
Herrera, David A. (87-13055) 853 
Herrera, Raul A. (86-15787 ^ 86-15786)— 1281 
Herrod, Jeanette L. (87-08333)— 368,491 
Hess, Theresa L. (86-13594)- 25 
Higgins, Donald A. (87-13656) 1759 
Higgins, P a t r i c k (86-0433M) 768 
High, Duane H. (86-16051) —2055 
Hildebrandt, P.D. (86-14277) 2057 
H i l l  , Richard L. (86-16327) 2059 
H i l l i k e r , Irene (88-0097M) 464 
Hinkle, Brenda (86-08581, 87-01428 & 87-01429) 1655,2097 
Hinton, Gil T, (37-00414 & 86-08265) 465 
Hobkirk, Elsie L. (85-12353) 778,1309,1947 
Hobkirk, E l s i e L. (87-04327) 4 
Hogan, Alva P. (86-09174) —565 
Holmes, June (88-0041M) 1616 
Honeywell, Ancil R. (86-01713, 86-04727 & 86-14739) 1711 
Howard, James W. (WCB 86-11692; CA A46394) 2170 
Howard, Rick W. (86-13575) 77 
Howard, Theresa L. (87-06763, 86-15767 & 86-15861) 1776,2098 
Howell, Donald (88-0357M) 1166 
Hughes, Clay E. (WCB 85-00869; CA A46549) 2147 
Hughes, Howard E. (WCB 84-12107; CA A39769; SC S34107) 291 
Hughes, Trudy E. (87-00429) 1286 
Hunsley, Harry N. (85-02203) 40,805,972 
Hunt, Howard J. (WCB 83-06115 & 83-06552; CA A42731) 1370 
Hunter, Gary (87-0735M)- 58 
Hunter, Terry L. (84-13275; CA A39205) 659 
Hunter, Twila M. (86-17532) 1621 
Huntley, A l b e r t (86-08992)--—-1622 
Huntley, David W. (87-02893) 2012 
Hutmacher, Carla J. (86-05955) 1011 
Hutton, Deborah A. (TP-87019) 34 
Huwa, Daniel (84-07911) 928 
Hyneman, Joseph R. (86-0592M) 784 
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I n g a l l s , Richard R. (86-03202) 122,611 
Jackson, Robert D. (85-08850) 51,95 
Jacobs, Elmer (86-07590) 807 
J a n i n i , Robert D. (87-11480) 1127 
Janzen (CA A38634) 614 
Jebens, Peter G. (86-09843) 370 
J e f f r i e s , Ina M. (88-0314M) 769 
Jelen, June (87-03457) 1175 
Jenkins, Leonard V. (85-07550) 39 
Jennings, William L. (86-05601) 1286 
Jensen, Arthur (WCB # n/a) 1156 
Jensen, Irene (WCB 86-03379; CA A44025) 2130 
Jessie, Kenneth L. (87-07659) 1592 
J e w e l l , Mark W. (87-02616) 492 
Jewett, Paul (86-15653) 809 
Joers, Harry A. (86-16915 & 86-14634) 110,612,1157 
Johansen, Andrew A. (86-13101) 1567 
Johnsen, Merlyn G. (WCB 83-06970; CA A42318) 227,281 
Johnson, Chester (87-02828) 336 
Johnson, Diane L. (86-0320M) 80 
Johnson, J u l i e E. (S7-13332) 419,515 
Johnson, Lonnie D. (86-02112) 1714 
Johnson, Matthew W. (87-14136) 393 
Johnson, Paul M. (87-09212) 532 
Johnson, Ramey S. (87-06194) 370 
Johnson, William B. (85-05078; CA A46395) 1405 
Johnston, Bryan W. (86-01069) 58 
Johnston, Roy M. (WCB 85-13546; CA A46152) 1369 
Jungen (CA A45994) 2156 
Kalakay, Denise A. (86-08667; CA A46467) 1426 
Kasper, Richard G. (WCB 84-08210; CA A44502) 2101 
K a t a f i a s , Jan H. (87-10694) 2014 
K e l l e r , Edwin L. (87-09000) 351 
Kelley (nee Van Gorder), Sharon E. (86-01948 etc.) 811 
Kelley, Edward J. (86-03841) 114 
Kelley, Jane (87-13880) 2071 
K e l l y , Charla J. (87-15241) 337 
Kendall, Geraldine Y. (86-16940 & 86-12256) 898,1309,1595 
Kentner, Yvonnda M. (86-09790) 43 
Kephart, Archie F. (WCB 81-0173M; CA A43061) 633 
Kessel, Kenneth K. (85-03895) 1948 
Keuscher, Anita L. (86-06175) 398 
K i l b u r n , James C. (87-07439) 814 
Kimberling, Donald L. & Leah L. (employers) 1746,2097 
Kimsey, Harold C. (86-06815) 1079 
Kleger, John P. (87-04131) 96,345 
K l e i n , Tracy (87-0704M) 352 
Knapp, Carol J. (WCB 86-02762; CA A45202) 2133 
Knapp, Edgar Jason (CV-87009) 433 
Knight, Dennis (88-0425M) 988 
Knotts, P h i l i p L. (86-18139) 1850 
Knutzen, Nova Y. (TP-88024) 1825 
K o l l n , Peter (88-03244) 1158 
K r a j a c i c , Steve (WCB 84-02476; CA A37693) 632 
Krauche, Paul H. (86-05512) 932 
Krause, Joanne C. (WCB 86-05815; CA A42526) 239,1320 
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Kunkler, Donald J. (87-01470 & 86-16858) 421 
Kuntar, Maria (88-0298M) 785 
Kyle, Jack K. (87-05239) 1230 
L a f f i n , Forrest A. (84-07454 & 82-01857) 1027 
Lake, Gary R. (86-16600) 2060 
Lamotte, Norman F. (86-02227) 2017 
Lancaster, Gene L. (86-07633) 979 
Lane, Beverly (88-0221M) 466 
Lane, Forest M. (84-00603, 85-05722 & 86-03548) 338 
Lankford, Ellen (83-11629; CA A37173) 1418, 
Larsen, Richard C. (WCB 85-15043; CA A42397; SC S34792) 2177 
Lawson, Joe (83-11960) 1043 
L e a v i t t , Lance E. (87-18345) 393 
Legarde, A l f r e d (87-16857) 371 
Lein, Anna (86-16887) 2033 
Lejeune, Theodule, J r . (86-12737) 102,493 
Lemere, Gary G. (87-02647) 2019 
Lemons, Dennis F. (87-00935) 1826 
Lenocker, Paul (87-0624M) 352,769 
Liacos, Leon V. (TP-87030) 102,339 
Lincicum, Theodore W. (86-09100) 1760 
Lincicum, Theodore W. (87-05611)—-—.1953 
Link, Terry L. (86-01751) 17,130 
Linn, Lucy (85-07139) 1232 
L i t t l e  , Steven S. (87-00081 & 87-04234) 1128 
L i t t l e t o n , Robert S. (WCB 85-04258; CA A45147) 2131 
Lloyd, Harlene A. (86-05744) 92 
Loiseau, Mariette A. (87-03169 & 86-05145) 1234 
Lopes, Tomas M. (86-15237) 106 
Louden, Samuel R. (87-06176) .—816 
Lowery, Ronald E. (88-0070M) 94 
Lowry, Donald E. (87-01224) 1957 
L u b i t z , Steven B. (TP-88005) 450 
Lucas, Edward D. (WCB 85-08631; CA A45786) 1336 
Lucas, Thomas R. (WCB 85-04275; CA A44281) 2162 
Luckman, Rockne (85-12369 & 86-04809) 80,130,328 
Lumpkins, Elsie (85-12617) 1571 
Luna, Richard A. (87-03680) 430,516 
Lund, Kathryn E. (84-13179 &.85-13116) 342 
Lyday, Ronald M. (86-06814) 114 
M a c a i t i s , Wilma F. (87-06841) 373 
Mack, Sharon E. (86-00840) 1290 
Mageske, Annette K. (WCB 84-13399; CA A44265) 2138 
Mai, Rozalia (WCB 84-06350 & 85-09396; CA A44114) -2140 
Mann, Marshall R. (WCB 86-06228 & 86-08885; CA A44301) 1366 
Manning, Martin (87-14815 & 87-13538) 374 
Marchbanks (CA A43926) 1316 
Marek, James E. (WCB 85-09772; CA A42804) 1360 
Maria's (employer) 1788 
Marsh, Kevin (86-17490) 934 
Marshall, Arlene (86-06142) 1828 
Marston, Paul M. (86-02370 & 86-07148) 868 
Ma r t i n , Angeline C. (87-00076) 432 • 
M a r t i n , Carol J. (87-16381 & 87-14690) 1811 
M a r t i n , Delores A. (WCB 86-01972; CA A47324) --2166 
Ma r t i n , El son (88-0152M) 439 
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Martinez, Maria (85-04637, 86-04133 & 86-05155) 59 
Martinez, Maria (87-02506, 87-01443 & 87-17747) 57 
Matheny, P h i l l i p D. (87-13824, 87-15799 & 87-16038) 821 
Mathews, Garrie C. (86-10418) 1293 
Mathis, Jimmy (WCB 83-10182; CA A40761) --636 
Maxwell Construction (Employer)-- -1138 
May, Ronald L. (88-0589M) 1910 
Mayf i e l d , John E. (88-0096M) 328 
McArthur, William L. (87-01260) 1160 
McBroom, Thomas (TP-87029)-—---495,593,981 
McComrnon, Roger D. (87-11405)-- 1813 
McCommon, Roger D., J r . (85-11207 & 85-13700) 1100 
McConnell, Teresa L. (86-16494) 1716 
McCoy, S h i r l e y A. (87-14004) 1596 
McCoy, Stephen (WCB n/a)------1810 
McCoy, Steve D. (88-0125M) 329 
McCullough, A.G. (WCB 85-02415; CA A43561 ) 1373 
McDonald, Frankie L. (87-10673) 440,612,1708 
McDonald, S h i r l e y M. (87-04774) 1718 
McFarland, Mary (WCB 83-06254 etc . ; CA A40544) 236 
McGhee, Ernest F. (86-15214) 1764 
McGhee, William W. (87-0079M) 457 
M c G i l l , C l i n t o n S. (CA A44217) 647 
McKellips, Marcia M. (86-11056) 608 
McKenzie, Ruth L. (86-16266 & 87-02078) 1876 
McLain, Evelyn (88-00521) — - — 1 0 8 1 
McLain, Luther R. (88-0088M) 122 
McMichael, Jeanette M. (86-15422) 1131 
McMillan, Robert L. (87-05321) .1241 
McMillan, Ruth B. (88-0233M) 508 
McNaught, Carol A. (88-0134M) 353 
McRorie, Michael K. (86-09646) 516 
Mead, Frances M. (85-09029) 1878 
Meek, Benjamin C. (86-10751) 888 
Meherin, Barbara June (WCB 86-00160; CA A45922) 2164 
Melchor, S t e l l a L. (86-07742) 1066 
Mendoza, Maria C. (88-01994) 499 
Mershon, F e l i x A. (WCB 85-11970; CA A42850) 2159 
Metro Manufacturing (CA A47312) 2107 
Meuler, Douglas (88-00373) 989 
M i l l e r , Diane G. (86-08624) 1624 
M i l l e r , Edward 0. (WCB 82-0210M; CA A45745) 2169 
M i l l e r , J e rry P.. (87-06381 & 87-10549) 376 
M i l l e r , Lawrence W. (WCB 86-09172 8. 86-09651; CA A46110) 1430 
M i l l e r , Norman E. (84-04278 & 84-04279) 1663 
M i l l e r , Russell (WCB 84-13597; CA A39349; SC S34840) 696 
M i l l e r , William C. (86-01313) 1030 
M i l l s , Paula M. (87-06034) 500 
M i l l s , Wesley L. (TP-88008) 1032 
Miltenberger, Bert E. (WCB 86-0564M; CA A43602) 2116 
Mindt, Herbert D. (87-13295) 602 
Miner, Bertha J. (84-10842) 518 
Minor, Barbara J. (86-15430) 1246 
Minsker, Michael (88-0132M) 358 
Mischel, Henry L. (WCB 82-10262 e t c . ; CA A41734 etc.) 231 
Misenhimer, Clarence W. (87-03439 & 86-09600) 343,395 
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Moloney, Raymond D. (86-06170) 1033 
Monroe, Dean (88-0061M) -1830 
Monroe, Melanie (87-00543,'87-05910 etc.) 2021 
Moore (CA A41885) 653 
Moore, Richard A. (WCB 86-00561; CA A44104) 278,779 
Moore, Sarnie J. (85-02704) 545 
Moore, Wilma A. (WCB 86-06466; CA A44242) 1382,1807 
Morant, Marie A. (87-03278) 1627 
Moretz, P h y l l i s J. (86-13206 & 86-10214) 1035 
Morgan, Beverly C. (WCB 85-02708; CA A41812) 1249,1355 
Morgan, Michael (87-07167, 87-13050 & 87-15253) 378 
Mo r r i s , George F. (87-03440, & 87-11137) 545,1309,1604 
Morrow, Juanita J. (86-06758) 1778 
Morss, Agatha (88-0189M) 452 
Mortensen, Anton V. (87-05699) 1177,1702 
Moustachetti, Marvin L. (87-04966) 106,344 
Mull i n s , Tony (86-04114) 1882 
Murk, Quinn J. (88-0272M) 520 
Murphy, P a t r i c i a (86-14287) 1830 
Murphy, Robert L. (86-06489)- — — 4 2 3 , 4 4 2 
Neal Douglas Trucking (employer) 1164 
Neal, Janelle I  . (87-09194) 359 
Neeland, Robert S. (86-0154M, 86-0155M & 86-0156M) 52 
Neihart, Ward (WCB 85-13216; CA A42468) 628 
N e i l l , Merrick L. (87-12535) 425 
Nelson, A l l e n W. (86-15611 & 87-04121) 53 
Nelson, A l l e n W. (87-0515M) 56 
Nelson, Norma J. (86-12412) 936 
N e t t l e s , Alonza (86-14983) =—1295 
N e t t l e s , Mary A. (86-08856) 1784 
Nevius, Pamela D. (86-16919) 1959 
Newkirk, Beverly (WCB 85-11733; CA A42695) -'620,984 
Newkirk, Ellena D. (87-0098M) 872 
Newkirk, Ellena D. (87-02381) 869 
Newman, Wayne L. (85-06437) 355 
Newton, James R. (86-09390) 938 
Nicholson (CA A40516; SC S34421)- — --693 
N i c k l e , Penny L. (87-09156) 378,501 
Nolan, William S. (WCB 85-12463; CA A41393) 228 
No r e l i u s , Frank E. (WCB 82-10763; CA A42417) 1378 
Norton, C o l l e t t e J. (86-11887) ---990 
N u t t i n g , Ralph S. (87-05355) 1921 
0'Leary, James (87-12542 & 87-12541) 1296 
0'Neil, Dan V. (87-11948) 531 
O'Reilly, Allasandra W. (87-17487, 87-17488 & 87-18557) 1180 
0'Riley, John B. (86-01486)- 443 
O'Shea-Mathews, Deborah S. (85-06702) 1834 
Odam, Clarence W. (87-08441) 453 
Oleachea, George R. (85-05633) 5 
Olinghouse, Barbara D. (86-01750) 20,130 
O l i v e r , Cynthia K. (87-19385) 466 
O l i v e r , Ronald P. (86-06285) 1832 
Olson, Vernon B. (87-01484) 1606 
Ommert, P h i l i p M. (87-08220) 528 
Orozco, Gabino 0. (WCB 85-10736; CA A46716) 1413 
Orwick, Dale L. (86-16031) 353 

-2276-



CLAIMANT INDEX 1988 

Claimant (WCB Number and/or Court Number) page(s) 

Osborne, A l b e r t W. (86-12420) 889 
Osborne, Leonard L. (88-0487M) 2091 
Oseguera, A l i c i a (86-17204) 98 
Oswald, Sharon A. (87-05405) 1924. 
Ottenbacher, Susan L. (86-15784 & 86-11114)------1629 
Overbey, Kathleen A. (WCB 86-05492; CA A42980) 1439 
Owens, Kenneth (TP-87016) -1049 
Owsley (Karbonski), Sheila C. (WCB 85-13054; CA A44758) 1321 
Ozment, Bonnie L. (87-0713M) 770 
Packard, Carol (87-12755) 1036 
Packard, Dorothy L. (86-16200) 823 
P a l k i , David F. (85-04994) 1161 
Palmer (CA A40845)------644 
Palmer (CA A42770) 1399 
Parker, Benny G. (WCB 85-10591; CA A45598) 2136 
Parker, Scott E. (87-12751 & 87-13571) 941 
P a r t i b l e , John (87-14305 & 87-08931) 2022 
Payne, James L. (86-11360) 329 
Pederson, Michael D. (88-0265M) 771 
P e r i n i , Robert A. (86-05896 & 86-16035) 395 
Perry, Cleo F. (WCB 85-07195; CA A44205) 2128 
Perry, Glenn L. (WCB 82-10387 & 85-14031; CA A44639) 1372 
Perry, Susie A. (88-04420) 1249 
P e r s h a l l , James C. (86-11016) ---1182 
Peterson, Rose J. (86-12839 & 86-12003) 105 
P e t t i t , Arlene S. (86-06397)- 1610 
Pfaendler, Earl E. (86-03949) 991 
Phibbs, Rena E. (88-0076M) 94 
P i c t h a l l , L i l l i e A. (86-07342) 12 
Pineda, Ana M. (86-12896) 945 
Piwowar, Leokadia W. (WCB 82-09391 e t c . ; CA A38112; SC S34285) 674 
Poole, Charles M. (86-08304) 41,85 
Porcher, Thomas L. (87-03445) 1664 
Porras, Maria R. (84-11249; CA A45400) 1338 
Powers, Neil J. (87-04526 & 87-03217) 1013 
Powers, Vone M. (87-06413) 396 
Preston, Annette (87-13133)-- 589 
Preston, Delores (88-0130M) 780,1310 
Price , Daniel F. (87-10520 & 86-16390) 2092 
Priddy, Vernon (88-0258M) 508 ' 
Prouty, A r t (87-10451) 1250 
Prusak, Roger G. (86-11067 & 87-02027) 2037 
P u t t i e , Steven E. (86-07484) 1069 
Queener, Mark L. (WCB 85-08542 e t c . ; CA A41210) 226 
Rabideau, Michelle (87-08860 & 87-11499) 2025 
Ragsdale, Olen D. (86-11324 & 86-10262) 892 
Ramirez, Ricardo C. (86-16529) 2043 
Ramos, Ar a c e l i & Frank (employers) 1788 
Randall, Grace (87-0762M) 62 
Raymond, David H. (87-01143 & 87-01144) 536 
Redden, Michael R. (86-07635 & 86-02933) 1852 
Reid, Joseph 0. (87-15494) 1633 
Rencehausen, Myron W. (87-03095, 87-03096 & 87-03097) 2072 
Rencehausen, Myron W., Sr. (86-11026; CA A43484-) 1367 
Rencehausen, Myron W., Sr. (WCB 84-12397 e t c . ; CA A43268)- 1368 
Rendon, Simon Z. (87-03782) -425 
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Resource Services (employer) 1614 
Retherford, Betty J. (85-14392) — - - - 1 9 6 1 
Reyes, Robert L. (86-08493 & 86-09981) 608 
Reynolds, John (87-05055) 1884 
Rhoades, Courtland (87-05558) 855 
Ridings, Ronald W. (87-12190) 502 
Riggs, Cleo M. (86-07558 etc.) 1133,1572 
Ring, Abraham W. (WCB 85-03639; CA A41872) 280,547 
R i t z , Henry P. (85-12593; CA A44221) 1387 
Robertson, Sheri L. (TP-88017) 1885 
Robinson (CA A43410) 1420 
Roby, Donald L. (85-13293) 1051 
Rodarte, Robert B. (86-08468 & 86-09924) --1573 
Rodriguez, D.E. (86-16114) 1253 
Rodriguez, Denise- K. (87-14517 & 87-18856) 1788 
Rodriguez, Jose (87-02745) 2028 
Rodriguez, Robert L. (87-10928) 2074 
Rogers, Alfonso (87-01109) 1908 
Rogers, Brian (87-0010M) 457 
Rogers, Stephen A. (87-10610) --828 
Roles, Glen D. (88-02747) 1854 
R o l l , Brian C. (86-17840)- 2046 
Rose, William R. (84-12425 & 84-09803; CA A41753)-- 1423 
Rosenberger, John S. (CV-88002) 575 
Ross, Lisa L. (86-05253) 1962 
Rousseau, John L., Sr. (86-15587 & 86-15588) 115 
Rumpel, B i l l i  e I  . (85-01331) 123,612 
Rush, Lonnie A. (87-09727) 1105 
Russell, Donna J. (87-05486) 568 
Russell, Kenvon D. (87-02111) 1016 
Salas, Jose F, (86-13613)- — - — 1074 
Salyers, James R. (85-15982; CA A43801) 1344 
Salzer, Sharon K. (85-12483) -345,445 
Salzer, Sharon K. (87-06505) 347,446 
Samojlovski, Anastasia (88-01765, 88-01766. etc.) 1815 
Sampson, Fred T. (87-0528M) 360 
Satcher, Elmira K. (WCB 85-07300; CA A41482) 1357,1966 
Sather, Einar (88-0303M) 537 
Saxberg, Candace A. (85-08185 & 85-09235) 1967 
Saylor, Douglas M. (86-17398 & 86-14842.) 1891 
Sayre, Georgeanne M. (86-12720 & 86-13024) 82 
Scarino, Mario (TP-87002; CA A45358) 655 
Schardt, Robert F. (85-04324) 948 
Schemmel, Ralph W. (TP-88006) 951 
Schneider, Melody M. (86-14902) 1297 
S c h o l l , Mary V. (WCB 84-13401; CA A42723) 1414 
Schreiber, Richard J. (86-11559 & 84-06167) — - 830 
Scot t , Lawrence W. (87-14167) 1721 
Scrivner, John (87-12102) 472,1089 
Se i b e l , Buernell L. (CA A38803; SC S34101, S34152) 
Senters, Dale E. (WCB 84-10736; CA A44546) 1253,1362 
Sexton, Joseph (87-0560M) 331 
Shafer, George G. ( 8 6 - 0 3 2 5 8 ) — 957 
Shafer, Robert S. (88-00578) — 1 6 6 5 
Shamberger, Ronald A. (86-02880) 993 
Shattuck, Vance I  . (84-10562) 1300 
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Shea, Daniel A. (88-0036M) 82 
Shear Sunshine (employer) 1232 
Sheely, Wesley A. (86-16750) 1765 
Shiprnan, O r v i l l e D. (87-0680M) 537 
Shipman, O r v i l l e D. (88-0525M) 1196 
Shobe, Delphia D. (86-12201 ) 1703 
Short, Lee E. (CA A41221; SC S34725) 689 
Simpson, Linda D. (86-11495) 958 
Smartt, Thelma T. (86-11704) 602 
Smedsrud, Rodney W. (85-15699) 1052 
Smee, Roy W. (87-12683) 1254 
Smith, C u r t i s P. (85-11983) 2096 
Smith, Emma (87-02224) 1163 
Smith, Ewart W. (86-07029) 2028 
Smith, Judy L. (87-15922) 1840 
Smith, Leland (88-0308M) 473 
Smith, Leland, J r . (87-0418M)- 356 
Smith, Michele D. (86-09065 & 86-08241) 1968 
Smith, William C. (TP-88020) 1259 
Snyder, Herschel E. (86-00540) 2064 
Socia, Michael (88-0145M) 380 
Spangler, Warren L. (87-0535M) 62 
Speckman, W i l f r e d L. (85-05088, 85-02030 & 86-10233) 2076 
Spivey, Joann (86-10532) 995 
Sprague, Elnora'(88-0100M) 354 
Spurgeon (CA A42329) 1408 
Spurlock, Clara J. (WCB 85-03381; CA A43109) 261 
Staack, Doris R. (85-03614, 85-01512 & 85-01511) 65 
Stacy, Donald R. (87-10911) 43,98 
Standley, Everett S. (WCB 85-13382 & 86-02530; CA A45029) 2100 
S t a n f i l l  , Janet (86-03527) 1108 
Stanley, Jane E. (86-11196) 831 
Steckmann, Ramona (86-08870) 90 
Steele, Thomas E. (86-09755) 383 
Ste i n e r , Raymond (TP-87024) 381 
Stephens, Melinda J. (87-12650) 520 

:Stephens, Sharon, D. (86-13748) --105 
Stern, Sharon A. (87-14737) 1969 
Stokes, Thomas J. (87-0754M) 83 
Stokley, Edwin R. (87-08421) 397 
Story, William G. (86-13092) -856 
Story, William G. (87-18257) 129 
Stout, Penny C. (87-01516)- — — - 1 1 8 6 
S t o v a l l , Pamela R. (WCB 84-13447 e t c . ; CA A38730; SC S33962) 701 
St r a d f o r d , Madelyn C. (86-15179) 1057 
S t r i n g f i e l d , William H. (87-01537.) 832 
S t r i p l i n , Woodie R. (87-12406) 1301,2098 
Strosky, Glen A. (84-12935) 959 
Stuck, Eleanor R. (88-07539) 1613 
S u l l i v a n , Lawrence M. (82-10103) 42 
S u l l i v a n , Lawrence N. (WCB 84-09511; CA A43658) 1324 
S u l l i v a n , Lawrence N. (WCB 85-14645; A43949) 1324 
Summey, Keith W. (WCB 86-09560; CA A46065) 2121 
Surina, Robert D. (86-15896) 1855 
Surprise, Richard G. (WCB 85-03495; CA A42210) 246 
Sutton, Leonard (WCB 87-17366; CA A46468) 1393 
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Swanson, James M. (TP-87026) 780 
Sweeney, Robert L. (86-08438) 961 
Swoyer, John G. (87-03647) 606 
Sykes, Robert F. (WCB 85-04503; CA A42587)---—274 
T a f o l l a , Carolyn R. (86-08872) 1635 
T a l l a r d , Charles (88-0249M) — 509 
T a l l e n t , Harold D. (85-09741; CA A47908) 91,2167 
Taylor, Brian D. (86-08653) 1059 
Taylor, Richard F. (87-11524 & 87-14282) 384 
Teeters, Susan K. (86-02975) 1115 
T h i s s e l l , John (88-0171M) 356 
Thomas, Bryon K. (86-16743) 1187 
Thomas, Henry D. (87-16741) 1667 
Thomas, William D. (86-12643) 547 
Thomasson, Norman M. (86-18246) 1971 
Thomison, P a t r i c k (88-0166M) 332 
Thompson, Ernest E. (WCB 85-07828; CA A44762) 1432 
Thompson, Herschel J. (87-10199) 1670 
Thompson, John E. (87-09777 & 87-07648) 1614 
Thompson, Leonard C. (87-0655M)  — — — 785 
Thompson, Paul D. (86-09118) 1190 
Thompson, Ralph L. (88-0099M) 344 
Thon, Janice G. (85-00402) 606 
Thornburg, Linda M. (86-11552) 962 
Thurston, Eleanor M. (86-05028 & 86-15156) 1191 
Thurston, Lewis (87-0686M) 456 
Tichenor, Dale L. (86-0183M) 867 
Tichenor, Dale L. (87-14700, 87-14699 e t c . ) - 866,1310 
Tigner, Rual E. (88-00682 & 87-14482) 1789 
T i l l e r  , Dean W. (83-00926) 859 
Toycen, John L. (86-0698M) 2031 
Toycen, John L. (86-12684) 2030 
Tr i p p , Martin E. (84-11895 e t c . ; CA A40342) 253 
Tronson, Tommy L. (87-11240) 48,83 
Trueax, Delia J. (87-05564) 1262 
T r u j i l l o , J u l i e A. (85-07685) 1892 
Turner, Harold (WCB 83-09731 e t c . ; CA A39913) -642,1413 
Utrera, Leonila C. (WCB 85-14220; CA A42877) -230,345 
Van Osdol (CA A41879) 1327 
Van Woesik, Rene (WCB 84-09431; CA A36863) 2126 
VanBlokland, P a t r i c i a M. (83-06632) 65 ' 
Vandolah, Larry E. (86-16278) 1792 
VanSanten, Karen K. (87-08817) 63 
Varner, Dwayne L. (WCB 85-12134; CA A42724) 257 
Vaughn, Ernest L. (88-00114) 1574,1793 
Vessey, Betty L. (85-06062; CA A43063) 2125 
V i l a n j , Frank A. (87-12285) 427,521 
V i l l a r r e a l , Guadalupe (86-02366)- — - - 1 7 7 0 
Vinyard, B e r r e l l D. (86-12091) 474 
Waggoner, Natalie (88-0188M) 358 
Waggoner, S h i r l e y R. (86-01811) 1037 
Walburn, Yvonne (86-17065) 964 
Walker, Cherry (86-10937) — 1973 
Walker, Connie R. (87-06330) 84 
Walker, Randy B. (86-02306) 124 
Wall, David L. (87-16946)-- — - 8 6 1 
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Walsh, Ronald (86-13266) — 1018,1122 
Walsh, Sandra L. (86-13211 ) 1123 
Warner, Ronald L. (86-15041 & 86-10648) 1082,1194 
Warner, William (88-0642M) 2005 
Warren, Ronald J. (85-15275) --975 
Warrilow, Bryan D. (86-09029) 521 ,609 
Warrington, Andrea L. (CV-87008) 1 
Washbish, P a t r i c i a A. (87-18851) "--2032 
Watson, Cornelia V. (86-01248) 1167 
Watts, Dwane (85-14239) 505 
Webb, Andy (88-0144M) 586 
Weich, David F. (86-05419, 86-04681 & 86-04682) 965 
Weise, Arlo A. (86-00105) 551 
Weiser, David C. (87-04007) 1896 
Wende, Adolph W. (86-16961) 1976 
Wesley, James G. (84-12396) 1841 
West, Michael F. (85-08532 & 86-02729) 1978 
Whaley, L e s l i e A. (87-07340) 2083 
Whiddon, Charles H. (WCB 85-14081 & 85-14106; CA A46136) 1404 
Whipple, Mike (86-06166) 572 
Whi s t l e r , Joette M. (86-10541) 1303 
White, Dawn (WCB 83-09151; CA A36411; SC S34192) 284,672,1412 
White, Paul (88-0628M) 1705 
Whitlow, David L. (TP-88014) 1980 
Whitney, Michael J. (86-08779) 332 
Whittaker, Michael (88-0163M) 385,782 
W h i t t l e , Melvin (86-15480) 967 
W h i t t l i n g e r , Thomas H. (86-09059) 399 
Widenmann, Leo R. (86-10622 & 85-03572) 837 
Wilch, Velma C. (86-09754) 997,1091 
Wilken, Keith (87-0417M) 456 
Wilkerson, Catherine (85-01964) 385 
Williams, Arbra (86-05202) 506 
Williams, Gregory K. (86-17641) 554 
Williams, Wayne E. (86-12710) 1898 
Willingham, William E. (86-02793 & 86-00515) 1925 
Wilson, Jacklyn (88-00086) 1817,2098 
Wilson, James C. (87-11678) 1771 
Wilson, Joseph (87-08970) 66 
Wilson, M e r r i t t E. (87-11217) 2085 
Wilson, Stanley (87-10010) 387 
Wilson, Tana L. (87-16385) 476 
Wilson, William H. (87-0068M) 444 
Wincer, Donald S. (86-0406M) 1196 
Windom, Grant T. (88-0089M) 333 
Wing, Frances M. (86-17604) 1305 
Witham, Judy (87-00640 & 86-13903) 1982 
Wojick, J e r r y E. (WCB 84-02193; CA A41590) 267 
Wolf, V i r g i n i a (86-09835) 1725 
Wood, Gary P. (86-14237 & 87-01392) 841 
Wood, Karol K. (85-06272 & 86-01877) 1989 
Wood, Mickey L. (88-01045) 1860 
Wood, William E. (86-16273 & 87-04717) 999 
Woodraska, Glenn L. (86-16658) 1091 
Woodruff, A l v i n L. (85-09473) 1019 
Woodruff, William B. (86-16153) 1901 
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Wright, Marvin C. (85-00868 e t c . ; CA A43730) 1444 
Wyant, Leroy (87-0729M) 771 
Ybarra, Jose (86-08841) 5,42 
Yeigh, Melva J. (88-03576) 783 
Z a b e l l , John B. (86-01425) 1093 
Zimmerman, David S. (86-15055) 862 
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