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WILLIAM B. WOODRUFF, Claimant WCB 86-16153
Pozzi, Wilson, et al., Claimant's Attorneys November 29, 1988
Mitchell, Lang & Smith, Defense Attorneys Order on Review

Reviewed by Board Members Johnson and Crider.
Claimant requests review of Referee Podnar's order which
upheld the self-insured employer's denial of his medical services

claim for a low back condition. On review, claimant contends that his
current need for treatment is compensable, We agree and reverse.

FINDINGS OF FACT

Claimant compensably injured his low back in August 1984.
The diagnosis was an acute exacerbation of a <chronic lumbar strain.
Claimant missed a week of work and began treating conservatively with
Dr. McCaffrey, a chiropractor.

In Augqust 1985, Dr. McCaffrey declared that claimant's low
back had stabilized and returned to pre-injury status. The claim was
closed by Determination Order on October 2, 1985, with no permanent
disability award.

In April 1986, claimant saw Dr. McCaffrey with complaints of
low back pain. McCaffrey treated him for exacerbations of his chronic
lumbar sprain/strain until October 1986. At that time, claimant
changed his care to Dr. Simpson, a chiropractor. Simpson diagnosed
chronic low back syndrome, lumbosacral compression strain and left
radiculitis, and took claimant off work for two weeks.

On October 23, 1986, the employer issued its denial, wherein
it denied payment of post-August 25, 1986 chiropractic treatments
billed for claimant's "current condition."®™ The denial was based on

the employer's opinion that claimant's low back problems were the
result of a weightlifting injury, rather than the industrial injury.

We find that the 1984 industrial injury was a material
contributing cause of the claiment's need for medical treatment at the
time of the denial.

CONCLUSIONS OF LAW AND OPINION

The Referee upheld the denial, citing the lack of evidence
that the 1984 industrial injury was a factor in claimant's current
need for treatment. We disagree with the Referee's decision and,
instead, find the current treatment compensable.

To establish compensability, claimant must prove by a
preponderance of the evidence that the industrial injury materially
contributed to his need for medical services. Hutcheson v.
Weyerhaeuser, 288 Or 51, 57 (1979); Milburn v. Weyerhaeuser Company,
88 Or. App 375, 378 (1987).

Both treating physicians, Drs. McCaffrey and Simpson, opined
that claimant's present, low back condition was partially the result
of the 1984 industrial injury. Only Dr. Gatterman, a chiropractic
consultant who performed an independent medical examination in
September 1986, found that the industrial injury had resolved and that
there was no need for further treatment. We tend to give greater
weight to the conclusions of treating physicians, absent persuasive
reasons not to do so. Weiland v. SAIF, 64 Or App 810, 814 (1983).
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The employer contends that the persuasiveness of
Dr. McCaffrey's opinion should be discounted because of alleged,
unexplained inconsistencies between his August 1985 and November 1986
reports. We disagree. ' In August 1985, Dr. McCaffrey wrote that
claimant's low back had stabilized and returned to pre-injury status '
and that current treatments were directed to a weightlifting injury.
In November 1986, Dr. McCaffrey wrote that claimant's need for
palliative care was partially the result of the industrial injury.
These reports are not inconsistent. Although the compensable low back
condition was stable and asymptomatic in August 1985, it had not yet
resolved. Four months later, in December 1985, Dr. McCaffrey noted
decreased lumbosacral disc spaces which were related to his work
injuries. By August 1986, claimant was experiencing exacerbations of
his 1984 industrial injury. Dr. McCaffrey explained that it was not
uncommon, in cases of soft tissue injury, for patients o experience
exacerbations and remissions of their symptoms.

We find no reason to discount the persuasiveness of
Dr. McCaffrey's opinion. Accordingly, based on the treating
physicians' opinions, we conclude that the 1984 industrial injury was
a material contributing cause of claimant's current need for low back
treatment. The denied chiropractic services are therefore compensable.
Attorney Fee

Because claimant has prevailed over the employer's denial of
his claim for compensation, claimant's counsel is statutorily entitled
to a reasonable, carrier-paid attorney fee. See ORS 656.386(1). Such
a fee is defined as an "assessed fee." OAR 438-15-005(2). However,
we cannot authorize an assessed fee unless claimant's counsel files a
statement of services. See OAR 438-15-010(5). Here, claimant's .
counsel submitted a statement of services which reported only services
rendered on Board review. Accordingly, an assessed fee for only
services rendered on Board review shall be approved. After reviewing
the statement of services and attorney retainer agreement submitted by
claimant's counsel and considering the factors set forth in OAR
438-15-010(6), we award a reasonable fee in the amount of $500.

ORDER

The Referee's order dated July 16, 1987 is reversed. The
self-insured employer's -denial, dated October 23, 1986, is set aside
and the claim is remanded to the employer's adjuster for processing
according to law. For services rendered on Board review, claimant's
attorney is awarded a reasonable fee of $500, to be paid by the
self-insured employer. '

A D e
SUZANNA D. BRAYERTON, Claimant WCB 86-11305
Francesconi & Cash, Claimant's Attorneys November 30, 1988
Ray Smitke (SAIF), Defense Attorney “Order on Review

Reviewed by Board Members en banc.

Claimant requests review of that portion of Referee Podnar's
order that upheld the SAIF Corporation's denial of her aggravation
claim for a neck and back condition. If the Board affirms the
Referee's ruling on the aggravation issue, claimant also requests
review of that portion of the Referee's order that affirmed a .
Determination Order closing claimant's original injury claim with no
award of permanent partial disability.

On review, the issues are aggravation and, alternatively, |
extent of unscheduled permanent partial disability. We reverse,. |
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FINDINGS OF FACT

Claimant, 21 years of age at the time of hearing, sustained
a cervical and lumbar strain as a result of two separate compensable
injuries in September 1984. At that time, claimant was working as an
aide in a nursing home operated by SAIF's insured. Her strains were
superimposed on a congenital defect in the lumbar spine which had been
asymptomatic prior to her compensable injuries.

Claimant received conservative treatment from Dr. Koosman,
chiropractor. During the course of her treatment, she exhibited a
mild to moderate degree of functional overlay. Dr. Koosman released
claimant back to modified work in October 1984, and she became
medically stationary on May 3, 1985. Objective findings at that time
were limited to a mild loss in lumbar ranges of motion. However, she
continued to experience symptomatic flare-ups of back, hip, neck and
right shoulder pain with heavy lifting and prolonged sitting and
standing.

. Claimant continued receiving palliative care from
Dr. Koosman through September 1985. A Determination Order, issued
September 19, 1985, closed her claim with no award of permanent
disability.

In October 1985, claimant went to work as a manager of a
small apartment complex where her job responsibilities included yard
work and cleaning apartments. Her residual neck, back, shoulder and
hip symptoms worsened during the first three months of 1986, and they
continued to worsen through the spring and after she gave birth to her
third child in April 1986. Claimant also developed radiating pain
into both legs and loss of feeling in the right side of her body. Her
increased symptoms rendered her less able to perform yard work and
cleaning activities, and she lost her apartment manager job in July
1986 because she was no longer able to carry out her Jjob
responsibilities.

Claimant did not initially seek additional medical treatment
because she could not afford it and did not know that her employer was
obligated to provide continuing medical services for her compensable
injury. She eventually discovered that she was entitled to such
services and sought further treatment from Dr. Breitenstein,
chiropractor, on August 14, 1986. Objective findings at that time
included decreased sensation in the right leg and moderate loss in
lumbar ranges of motion. Dr. Breitenstein authorized time loss as of
August 6, 1986.

In December 1986, claimant sought a second opinion from
Dr. Bussanich, chiropractor. He reported moderate loss in cervical
and lumbar ranges of motion, marked evidence of swelling and
inflammation over both sacroiliac joints and the lower lumbar region,
and decreased sensation in the left leg involving the L5 nerve root.

Claimant's condition had become medically stationary when
she underwent an independent medical examination on February 13,

1987. At that time, she continued to experience residual low back
pain.

SAIF issued a formal aggravation denial on February 20,
1987, and claimant requested a hearing. At the time of hearing,
claimant was receiving palliative chiropractic care for her residual

low back pain.
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FINDINGS OF ULTIMATE FACT

. Claimant credibly testified regarding her gradually
worsening symptoms following claim closure.

Claimant was at least capable of medium level work when her
claim was closed in September 1985, ' |

Claimant's symptomatic exacerba*ion in August 1986 rendered
her less able to work than she was when her claim was closed in
September 1985. ,

Although some of claimant's increased symptoms in 1986 were
attributable to her pregnancy, her compensable injury also continued
to materially contribute to her symptomatic exacerbation.

CONCLUSIONS OF LAW AND OPINION

On review, claimant contends that the Referee erred in
ruling that she had not demonstrated a compensable aggravation.
Claimant further contends that she is entitled to temporary total
disability retroactive to August 6, 1986, the date she initially
sought treatment from Dr. Breitenstein.

In order to establish a compensable aggravation, claimant
must prove a worsening of her condition since the last award of
compensation, as well as a causal relation between the worsening and
the original injury. ORS 656.273(1); Hoke v. Libby, McNeil & Libby,
73 Or App 44, 46 (1985). To prove a worsening, claimant must
demonstrate that her increased symptoms or worsened condition have
rendered her more disabled, meaning less able to work, either
temporarily or permanently. Smith v. SAIF, 302 Or 396 (1986); Van
Woesik v. Pacific Coca-Cola Co., 85 Or App 9 (1987). Moreover, if
claimant has only experienced an increase in symptoms, she must
demonstrate that her current exacerbation is greater than any
disabling symptomatic flare-ups contemplated by her last award of
compensation. See Gwynn v. SAIF, 304 Or 345 (1987).

Here, claimant's last award of compensation was the
September 1985 Determination Order that closed her injury claim with
no award of permanent disability. Therefore, claimant has received no
award of permanent disability in contemplation of future disabling
symptomatic flare-ups, and she need only demonstrate an injury-related
worsening rendering her less able to work than she was in September
1985. .

In support of her claim, claimant relies on the opinions of
chiropractors Breitenstein and Bussanich. Treating physician
Breitenstein opined that claimant's August 1986 exacerbation was an
acute aggravation of her 1984 injury. Both doctors related claimant's
aggravated condition to her compensable injury. Furthermore,

Dr. Breitenstein authorized time loss as of August 6, 1986,

After de novo review of the record, we defer to the opinions
of Drs. Breitenstein and Bussanich. In support of that decision, we
note that the record contains no contrary medical opinion on the
aggravation issue. We also note that their opinions are consistent
with the record as a whole, including claimant's history of
progressively worsening symptoms.

Furthermore, we reject SAIF's argument that the opinions of
Drs. Breitenstein and Bussanich are not persuasive because they are
-1904-




based on claimant's allegedly unreliable account of her initial injury
and subsequent symptomatic history. We are aware that claimant is
particularly sensitive to pain and exaggerates her symptoms.
Nevertheless, the documented medical record supports her testimony of
gradually worsening symptoms following claim closure, claimant
provided a reasonable explanation for her delay in seeking further
treatment, and the Referee made no adverse credibility finding. After
considering these factors, we are not persuaded that claimant is
capable of distinguishing between an increase in her symptoms or a
decrease in her ability to perform strenuous work activity.

Moreover, Drs. Breitenstein and Bussanich did not render
their opinions solely on the history provided by claimant. They also
relied on Dr. Koosman's objective findings at the time of the initial
injury, claimant's significant treatment record, and increased
objective findings in August and December 1986. In particular, the
latter increased findings included marked evidence of swelling and
inflammation over both sacroiliac joints and the lower lumbar region,
decreased sensation in the left leg involving the L5 nerve root, and
greater loss in lumbar ranges of motion than claimant demonstrated
when she was found medically stationary in May 1985.

In light of these factors, we defer to the opinions of Drs.
Breitenstein and Bussanich. Consistent with their opinions, we find
that claimant's compensable injury remained a material contributing
factor of her symptomatic exacerbation in August 1986. Furthermore,
in light of Dr. Breitenstein's authorization of time loss and the fact
that claimant was at least capable of medium level work when her clairm
was closed in September 1985, we conclude that her August 1986

exacerbation rendered her less able to work than at the time of claim
closure. Accordingly, we conclude that claimant has established a

compensable aggravation as of August 6, 1986, and the claim is
remanded to SAIF for further processing according to law. Inasmuch as
the claim has been remanded for processing, the extent of disability
issue will not be addressed.

ORDER

The Referee's order dated April 16, 1987 is reversed. The
SAIF Corporation's denial of February 20, 1987 set aside, and the
claim is remanded to SAIF for processing according to law. Claimant's
attorney is awarded an assessed fee of $1,250 for services at hearing
and on Board review regarding the aggravation issue, to be paid by the
SAIF Corporation.

Board Member Ferris, dissenting:

I dissent. 1In concluding that claimant had established a
compensable aggravation claim, the majority was persuaded by the
medical reports from Drs. Breitenstein and Bussanich, the treating
chiropractors. I am not so persuaded, and would affirm the Referee's
order which: (1) upheld SAIF's denial of the aggravation claim; and
(2) affirmed the Determination Order that closed the original injury
claim with no permanent disability award.

This case should turn on claimant's credibility. 1In
exercising de novo review, we may determine a witness's credibility
based on an objective evaluation of the substance of that witness's
testimony. Coastal Farm Supply v. Hultberg, 84 Or App 282, 285
(1987); Desi R. Davis, 40 Van Natta 540, 542 (1988); Robert W. Cooper.
40 Van Natta 486, 487 (1988). Here, there were significant
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inconsistencies between claimant's testimony and the documentary
evidence.

- For example, her description of the original industrial
accident, as well as the injury itself, has varied significantly since
the accident. Throughout the course of her original injury claim,
claimant consistently reported that she felt the onset of sharp pain
in the low back, neck and right shoulder while turning a patient in
bed. However, after claim closure and the birth of her third child,
claimant sought treatment with Dr. Breitenstein for continuing
complaints of pain, reporting that she sustained her original injury
when a patient weighing over 200 pounds rolled out of bed and landed
on her. She repeated the same version of the accident to Dr.
Bussanich, adding that her immediate symptoms included tingling in
both feet; however, contemporaneous medical reports do not document
that symptom. Later, during an independent medical examination by
Dr. Vigeland, claimant stated that she also had right leg pain after
the accident. Yet, there is no previous record of leg pain; indeed, a
consulting physician specifically reported the absence of leg
symptoms. At hearing, claimant maintained that she injured her low
back when a patient fell onto her. She gave no reason for the
inconsistencies. Given the significance of the inconsistencies and
the lack of explanation, I find claimant not credible,.

Aggravation

In finding the requisite elements of an aggravation -- a
worsening and a causal relationship -- the majority relied on the
medical reports from Drs. Breitenstein and Bussanich. 1In so doing,
the majority acknowledges that claimant may have given the doctors an
exaggerated history of the initial injury and that they were
influenced by her subjective symptoms. Nevertheless, the majority
finds a worsening, based on the doctors' "objective findings," such as
the greater loss in lumbar ranges of motion than claimant demonstrated
when she was found medically stationary in May 1985. I disagree with
that finding. '

Dr. Breitenstein, the treating chiropractor since August
1986, diagnosed an acute exacerbation of claimant's original back
injury and took claimant off work for approximately five months.
Although we ordinarily give greater weight to the treating physician's
conclusion, see Weiland v. SAIF, 64 Or App 810, 814 (1983), I find
persuasive reasons not to do so here. 1In support of his conclusion,
Breitenstein cited “"subjective and objective findings," without
further clarification. The objective findings, if any, are not
readily apparent from the report., Contrary to the majority's
assumption, we have previously noted that range-of-motion findings are
subjective and can vary from day to day and from one examiner to the
next. E.g., Jeffrey A. Mills, 36 Van Natta 714, 715 (1984); Leonard
Wonslyd, 34 Van Natta 230 (1982). There is simply no basis for
assuming that the findings upon which Breitenstein based his
conclusion are objective. For that reason, Breitenstein's report is
tainted by claimant's lack of credibility and should be discounted
accordingly.

Dr. Bussanich's report is similarly suspect. Although he
identified apparently objective findings of low back swelling and
inflammation and decreased sensation in the left leg, it is unclear
whether these symptoms are disabling. For that reason, they are not
sufficient to establish a worsened condition. Without objective
verification of claimant's complaints, I do not find that claimant
sustained increased symptoms which rendered her more disabled than she
was when her original claim was closed in September 1985.
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Even assuming, arguendo, that there was sufficient objective
medical evidence to establish a worsened condition, there is no
credible evidence of a causal relationship between the worsening and
the original compensable injury. Both of claimant's doctors, as well
as the majority, rely on claimant's history that her symptoms have
persisted and worsened since closure of the original claim. However,
because claimant is not credible, her history should not be relied
upon as the sole basis for finding a causal relationship.
Accordingly, I would not find such a relationship. Lacking the
requisite elements of an aggravation, I would affirm the Referee's
decision to uphold SAIF's aggravation denial.

Extent of Disability

Next, I consider claimant's contention that she is entitled
to an unscheduled permanent disability award for the compensable back
injury. The criterion for rating unscheduled permanent disability is
the permanent loss of earning capacity due to the compensable injury.
ORS 656.214(5). Claimant has the burden of proving by a preponderance
of the evidence that she sustained a loss of earning capacity due to

the compensable injury. See Hutcheson v. Weyerhaeuser, 288 Or 51,
55-56 (1979).

Claimant became medically stationary on May 3, 1985. On
that date, she saw Dr. Simpson for chiropractic consultation. Simpson
found no measurable impairment due to the injury, but recommended
against heavy lifting due to a congenital sacralization of L5, which
is unrelated to the injury. Simpson observed that
greater-than-average pain sensitivity and "other functional factors"
tend to magnify claimant's perception of low back symptoms. Dr.
Koosman, claimant's treating chiropractor at that time, concurred with
Simpson's report, noting that claimant has a slight degree of residual
pain due to the injury.

After the Determination Order issued with no permanent
disability award, claimant saw Drs. Breitenstein and Bussanhich.
Although both doctors concluded that there was impairment, I decline
to accept their conclusions for the reasons discussed in my opinion on
the aggravation issue.

Finally, both Drs. Struckman and Vigeland found no objective
evidence to substantiate claimant's subjective complaints.

Absent objective evidence of physical impairment, I decline

to rely, either directly or indirectly, on the subjective complaints
of claimant, who is not credible. For that reason, I conclude that
claimant has not sustained her burden of proving any loss of earning
capacity due to the compensable injury. Accordingly, I would affirm
the Referee's decision affirming the Determination Order awarding no
permanent disability award.

—%
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ALFONSO ROGERS, Claimant WCB 87-01109
Peter 0. Hansen, Claimant's Attorney ' November 30, 1988
Schwabe, et al., Defense Attorneys C Order on Review

Reviewed by Board Members Johnson and Ferris.

Claimant requests review of Referee Neal's order that
(1) upheld the self-insured employer's denial of claimant's
medical services claim for child care expenses; (2) upheld a "de
facto"™ denial of claimant's claim for attendant care services; and
(3) declined to assess penalties and attorney fees for allegedly
unreasonable claims processing. We affirm.

ISSUES

On review, the issues are: (1) compensability of child
care services while claimant was hospitalized; (2) compensability
of attendant care during claimant's recuperation from surgery; and
(3) penalties and attorney fees for an allegeéd unreasonable
failure to process claimant's request for attendant care.

FINDINGS

Claimant was employed as a city transit bus driver. On
May 10, 1979, he compensably injured his left arm and mid and
lower back. Claimant has had extensive treatment, including
several surgeries to repair his elbow. He also has ongoing pain
syndrome and resulting mental difficulties.

Claimant is a single parent of a 16 year old son. The
son was born with physical handicaps, which have necessitated
surgery and which make it difficult for him to walk.

Claimant is right-handed. He is able to do some
household chores, simple cooking, shopping, and driving his son to
school. He has trouble bathing, dressing himself or tying his
shoes. His use of his left arm is severely limited.

In late 1986, claimant was scheduled for left elbow
prosthesis surgery. On November 17, 1986, claimant wrote to the
employer requesting child care payments for the minor son during
this surgery and recuperation period. The employer had made
similar payments during claimant's previous surgeries.

On November 19, 1986, Dr. Zimmerman, claimant's treating

physician, sent a memo to the employer confirming claimant's
surgery, and his need for child care benefits. A notation on this
memo indicates that an advance of 9 days of child care amounting
to $225.00 was authorized. The evidence is unclear whether it was
actually paid.

Claimant had surgeryvon December 2, 1986. On
December 22, 1987, he wrote to the employer that he had not yet
received the child ca:e‘benefits,,and again requested payment.

On January 8, 1987, the employer denied the request for

child care benefits as not a compensable part of his May 1979
claim. .

. On February 26, 1987, claimant's attorney asked
Dr. Zimmerman to provide claimant the necessary medical
authorization for attendant care while claimant was recovering
~1908-




from surgery. He informed Dr. Zimmerman that it was necessary to
verify that the attendant care was related to the compensable
injury, and was reasonable and necessary.

On March 11, 1987, Dr. Zimmerman reported that claimant
was recovering from elbow surgery, and that if the surgery were to
be successful, claimant should not use the left arm for anything
but minimal activities. Requesting permission to refer claimant
to a pain center, Dr. Zimmerman opined that claimant was unable to
do his housework because of the pain in his elbow "without an
attendant to help him with his handicapped child., . ."

On April 20, 1987, claimant requested attendant care as
authorized by Dr. Zimmerman. On April 21, 1987, claimant was
notified that he was being referred to the Pain Center for
evaluation., Thereafter, he requested child care payments for the
time he entered the Pain Center. Other than the January 8, 1987
denial, claimant received no other denial of his requests for
child care and attendant care services.

CONCLUSIONS OF LAW AND OPINION
) Claimant first contends that he is entitled to child
care expenses. Claimant relies upon Bauman v. SAIF, 295 Or 778
(1983), and upon the fact that child care benefits were provided
for past surgeries. We disagree.

Bauman deals with denials of claims for conditions which
were previously specifically accepted. It does not apply to
partial denials of continuing medical services. Clyde C. Wyant,
36 Van Natta 1067 (1984). Furthermore, the Court of Appeals has
ruled that child care expenses are not "other related services"
within the meaning of ORS 656.245. Lorenzen v. SAIF, 79 Or App
751, rev den 301 Or 667 (1986). The employer may provide a
benefit which it is otherwise not required to provide. That past
generosity does not create a future entitlement which the claimant
can enforce. Claimant is not entitled to child care benefits.

Claimant next contends that he is entitled to attendant
care under ORS 656.245, The statute authorizes payment for
attendant care. However, we have held that claims must be
"sufficient to give reasonable notice that claimant is requesting
[further medical services] for conditions resulting from
claimant's injury or disease." See, Douglas Dooley, 35 Van Natta
125 (1983). By logical extension, the notice should also be

sufficient to give reasonable notice that compensable services are
being sought.

Claimant's April 20, 1987 letter to the employer asking
for attendant care refers to Dr. Zimmerman's letter of
authorization. That letter from Dr. Zimmerman authorizes an
attendant to help claimant with his handicapped child, which the
employer had previously denied. The letter also states that
claimant should not use his left arm, but does not indicate that
claimant himself needs personal attendant care.

We find that claimant's April 20, 1987 letter did not
provide the employer with reasonable notice that he was requesting
personal attendant care, as opposed to the child care assistance
he had previously requested. Therefore, we conclude that the
employer's failure to process what appeared to be a previously
denied claim was not unreasonable.
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Claimant requests that we reverse the employer's "de
facto"™ denial of attendant care services. He contends that the
evidence supports his need for a personal attendant following his
surgery. We disagree. Claimant testified that he could not
perform his personal and household tasks. However, there is no
medical evidence stating a need for personal attendant care;

Dr. Zimmerman authorized child care only. Furthermore, the
factual evidence appears to be that claimant did, in fact, get by
without attendant care. Claimant has failed to prove his need for
medical services in the form of personal attendant care.

Claimant's final contention is that he is entitled to
penalties and attorney fees for the employer's alleged
unreasonable failure to process his request for attendant care.
Because we find that it was not unreasonable for the employer to

fail to respond, claimant's request for penalties and attorney
fees is moot

.ORDER

The Referee's order dated July .24, 1987 is affirmed.

RONALD L. MAY, Claimant : Own Motion cc-2589M

Peter O. Hansen Clajmant's Attorney B December 1, 1988
SAIF Corp Legal, Defense Attorney , .Denial of Consent to Issuance of

Order Designating a Paying Agent
(ORS 656.307)

The Compliance Division has notified the Board that it is
prepared to issue an order designating a paying agent under ORS
656.307 and OAR 436-60-180. . Each of the -employers/insurers have
provided their written acknowledgment that the only issue is
responsibility for claimant's otherwise compensable claim.
Claimant's aggravation rights under his 1976 injury claim have
expired. Thus, that claim is subject to ORS 656.278.

Pursuant to OAR 438-12-032(3), the Board shall notify the
Compliance Division that it consents to the order designating a
paying agent, if it finds that the claimant would be entitled %o
own motion relief if the own motion insurer 'is the party responsible
for payment of compensation. The Board may exercise its own motion
jurisdiction if there is a worsening of a compensable injury that
reguires either inpatient or outpatient surgery or other treatment
requiring hospitalization. ORS 656.278(1)(a). ‘In such cases, the
Board may authorize the payment of temporary disability compensation
from the time the worker is actually hospitalized or undergoes
outpatient surgery until the worker's condition becomes medically
stationary, as determined by the Board. 1id.

The record fails to establish that there has been a
worsening of claimant's compensable injury requiring either
inpatient or outpatient surgery or other treatment requiring
hospitalization., Consequently, claimant would not be entitled to
own motion relief if the own motion insurer is found responsible
for claimant's current condition.

Because the Board presently lacks Own Motion jurisdiction
to award temporary disability compensation, it is without authority
to consent to an order designating a paying agent. However, since
responsibility for claimant's current condition is the only issue
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in dispute, the Board recommends the issuance of an order
designating a paying agent pursuant to ORS 656.307(1)(b) for the
payment of claimant's medical services. See OAR 436-60-180(14).

CARL W. BENNETT, Claimant WCB 85-01558
Welch, Bruun & Green, Claimant's Attorneys December 2, 1988
Williams, et al., Defense Attorneys Order on Review

Reviewed by Board Members Johnson and Crider.

The self-insured employer requests review of
Referee Podnar's Order on Remand which granted claimant an award of
permanent total disability for his September 9, 1982 back injury. The
issue on review is whether claimant is entitled to an award of
permanent total disability in connection with his September 9, 1982
back injury claim. We affirm.

FINDINGS OF FACT

Claimant injured his low back on September 9, 1982 as a
result of his work as a truck driver for P.I.E./Ryder Transportation
Services (hereinafter P.I E.). The injury occurred when claimant ran
into a power pole in the course of trying to avoid being hit by
another truck (Ex. 3 Page 1 and Ex. 4).

Claimant injured his low back in the early 1970's and again
in 1978. He completely recovered from these injuries and had no low
back problems prior to September 9, 1982 (Ex. 12 Page 2, Ex 34 Page 4,
' and Tr. #1, Page 32).

Since his September 1982 work injury claimant has received
conservative treatment for his low back, the diagnoses of which
include lumbar strain/sprain and degenerative disc disease of the L4-5
and L5-S1 levels with bulging discs (Ex. 12 Page 4, Ex. 34, Page 6,
Ex. 37 Page 3, and Ex. 44 Page 4). The degenerative disc disease
preexisted claimant's September 1982 work injury, but was
asymptomatic. Claimant's September 1982 injury aggravated the
degenerative disc disease and made it permanently symptomatic.

Apart from his low back problems claimant has numerous other
medical problems, none of which was caused or worsened by his
September 1982 work injury: psoriasis, arthritis in the elbows and
knees, sexual dysfunction, partial hearing loss, peripheral
neuropathy, hypertension, and cardiac problems involving arrythmia and
angina. The psoriasis, elbow/knee arthritis, and sexual dysfunction
problems are not disabling. The hearing loss, peripheral neuropathy,
hypertension and cardiac problems each contribute to claimant's
overall physical disability to some degree. The hearing loss
disability has arisen since claimant's September 1982 injury. Said
injury did not cause or contribute to the hearing disability. The
peripheral neuropathy, hypertension and cardiac problems are all
conditions which preexisted the September 1982 injury but which did
not become symptomatic until after the injury. Claimant's September
1982 injury did not worsen these underlying conditions nor did said
injury cause them to become symptomatic. None of the above referenced

‘ conditions has prevented claimant's injury-related back condition from

1 The transcript of the September 24, 1985 hearing will hereinafter
be referred to as Transcript #1, and the transcript of the February 9,
1987 hearing will be referred to as Transcript #2.
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healing or 1nterfered with the treatment of clalmant s injury- related
back condltlon '

Claimant returned to work as a truck driver for PIE in
February 1983. He continued:working in said-capacity until November
1983, at which time he stopped working because he could no longer
endure the resulting low back pain (Tr. #1 Pages 11 and 25). He has
not worked or looked for work anywhere since then. He currently
receives a monthly union pension and social security disability
benefits (Tr. #2 Page 32).

Claimant's September 1982 back injury claim was first closed
by a July 5, 1983 Determination Order. The claim was reopened
thereafter and then .closed again by a January 28, 1985 Determination
Order. Claimant has been awarded temporary total disability from
September 9, 1982 through February 13, 1983, November 9, 1983 through
January 7, 1985, and a total of 30 percent unscheduled permanent
partial disability for his low back (Exs. 20 and 40).

Claimant received vocational rehabilitation evaluation
services in early 1984. No job search services were provided and no
vocational retraining program was proposed (Exs. 30 and 31).

As a result of his September 1982 low back injury claimant
has constant low back pain and substantial permanent activity
limitations: he is limited to only very light lifting/carrying, no
repetitive bending, and he can only sit, stand or walk for short
periods of time before needing to rest/change positions.

Claimant was 62 at the time of the last hearing in this
matter in February 1987. He has completed the 12th grade. He has no
other education or training. He has worked as a truck driver for
about 30 years. His -only other past work experience has been as a
farm laborer. His permanent low back impairment precludes his return
to the work he has done in the past. He has no transferable
vocational skills (Ex. 30 Pages 2-and 4 and Tr. #1 Pages 10-11).

Claimant requires vocational retraining in order to be
employable (Ex. 30 Page 4). Looking for gainful employment without
such retraining would be futile. - Claimant has not unreasonably
refused any offered vocational retraining program.

FINDINGS OF ULTIMATE FACT

As a result of his September 1982 injury claimant is

permanently incapacitated from regularly performing work at a gainful
and suitable occupation.

OPINION AND CONCLUSIONS

In order to establish his entitlement to permanent total
disability claimant must prove by a preponderance of the evidence that
as a result of his September 1982 injury, including consideration of
any preexisting disability, he has become permanently incapacitated
from regularly performing work at a gainful and suitable occupation.
See ORS 656.206 (1)(a). Permanent total disability can be based upon
total physical incapacity or less-than-total incapacity which,
combined with such nonmedical factors as age, education, training, and
work experience, renders the claimant unable to perform gainful work.
See Wilson v. Weyerhaeuser, 30 Or App 403 (1977).

The evidence in the record establishes that claimant has a
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number of medical conditions apart from his low back problems:
psoriasis, arthritis in the elbows and knees, sexual dysfunction,
partial hearing loss, peripheral neuropathy, hypertension, and cardiac
problems involving arrythmia and angina. The medical evidence in the
record does not establish that these conditions are causally related
to claimant's September 1982 back injury. The question is whether any
of these conditions can nevertheless be considered in assessing
claimant's entitlement to permanent total disability.

Claimant credibly testified that his psoriasis condition anc
his arthritis in his elbows and knees do not disable him in any way at
present (Tr. #2 Pages 33, 35 and 36). The only evidence in the recorc
that even suggests that claimant's sexual dysfunction problem is
disabling is a comment in the January 7, 1985 report of Dr. Leo
Freiermuth, claimant's treating physician (Ex. 39). Therein
Dr. Freiermuth implied that claimant's sexual dysfunction contributes
to his disability. However, he did not explain in what way said
problem actually disables claimant from performing any particular type
of work. We find that the evidence in the record fails to establish
that claimant's sexual dysfunction problem is disabling. Nor does the
evidence establish that claimant's psoriasis, elbow/knee arthritis, or
sexual dysfunction problems have prevented his injury-related back
condition from healing or have interfered with treatment for the
injury-related back condition. See Waremart v. White, 85 Or App 122,
126-127 (1987). Therefore, there is no basis for considering any of
these medical problems in assessing claimant's entitlement to
permanent total disability.

Claimant credibly testified that he has some difficulty
hearing: he has to turn up his television set a little higher and he
has problems hearing over the telephone. According to his testimony,
this problem has arisen since his injury (Tr. #1 Page 18). There is
no evidence in the record that claimant's hearing problem is causally
related to his 1982 back injury. Therefore, this problem cannot be
considered in assessing his entitlement to permanent total
disability. See Emmons v. SAIF, 34 Or App 603 (1978).

The evidence establishes that claimant's peripheral
neurcpathy, hypertension, and cardiac conditions probably preexisted
his 1982 back injury, although they did not manifest themselves until
after the injury (Ex. 3 Pages 6, 7, and 18, Ex. 9, Ex. 21, Ex. 25 Pags
1, EXx. 34 Page 4, Tr. #1 Page 27, and Tr. #2 Pages 12, 14, 15, 16, 17,
27, and 28). These conditions, particularly claimant's cardiac
problems, do contribute to some extent to claimant's overall
disability (Ex. 34 Page 7, Ex. 39, and Tr. #2 Page 14 lines 17-25 and
Page 24). The medical evidence in the record does not establish that
these conditions are causally related to claimant's 1982 back injury.
The only way that these conditions could be considered in assessing
claimant's permanent total disability is if the evidence established
that one or more of said conditions has prevented claimant's
injury-related back condition from healing and/or has interfered with
the treatment of the injury-related back condition. See Waremart v.
White, supra at Pages 126-127. However, such is not established by
the evidence in this record. Dr. Freiermuth was asked during his
testimony if the condition that predated claimant's injury had any
effect on claimant's ability to recover from his injury. He responde«
affirmatively (Tr. #2 Pages 12-13). However, his subsequent comments
indicate that he was testifying with regard to claimant's preexisting
degenerative back condition (Tr. #2 Page 13, lines 8-14). Even if
Dr. Freiermuth's answer could be construed as referring to claimant's
non-back preexisting conditions, he did not convincingly explain how
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said conditions have prevented claimant's low back from healing or
impeded the treatment of the low back. = Dr. Freiermuth's only other
comment with regard to this point concerned claimant's peripheral
neuropathy. He was asked if that condition affected claimant's
ability to deal with the effects of his 1982 .injury. He responded
that the neuropathy would perhaps add to "the difficulty" (Tr. #2 Page
14 lines 21-23). He did not clearly explain what he meant in this
regard. He did not state that he believed that claimant's. peripheral
neuropathy affected his low back problems in terms of preventing the
back from healing or interfering with treatment for the back.

Based upon the evidence presented and for the foregoing
reasons, we find that the present disabling effects of claimant's
peripheral neuropathy, hypertension and cardiac problems cannot be
considered in assessing his entitlement to permanent total
disability. What remains to be determined is claimant's low back
impairment. We are persuaded from the evidence in this record that
claimant has a very substantial degree of permanent impairment
regarding his low back. More specifically, he is limited to only very
light lifting/carrying, no repetitive bending, and he can only sit,
walk or stand for short periods of time before needing to rest/change
positions. We base this finding on claimant's credible testimony
regarding his residual pain and limitations and on the medical
evidence in the réecord, which generally describes claimant's residual
physical capacity as being in the light-sedentary range at best (Ex.
34 pPage 7, Ex. 37 Page 3, Ex. 44 Page 4, and Tr. #2 Page 18).

We are further persuaded that claimant's back-related
impairment is all attributable to his 1982 work injury. According to
the medical evidence in the record, claimant suffers from severe disc
disease at the L4-5 and L5-S1 levels. Dr. Puziss, the orthopedic
surgeon who evaluated claimant in July 1984, has opined that
claimant's September 1982 work injury clearly aggravated his
preexisting degenerative disc disease at the L4-5 and L5-Sl1 levels
(Ex. 34 Page 6). The Orthopaedic Consultants panels have not opined
to the contrary. Even if the medical evidence did not support a
finding that claimant's 1982 injury worsened his degenerative disc
disease -condition itself, claimant's credible testimony =-- and there
is no contrary evidence in the record -- establishes that he was
having no back problems and was working without any restrictions
regarding his back prior to his September 1982 injury (Tr. #1 Page
32). The evidence in the record further establishes that the 1982
injury has, at the very least, produced symptoms regarding claimant's
low back degenerative disc disease and that these ongoing symptoms are
the basis for the substantial physical impairment that claimant has
with respect to his low back. Claimant's loss of earning capacity as
a result of such back symptoms is therefore compensable. See Barrett
v. D & H Drywall, 300 Or 325 (1985), and 300 Or 553, 555-556.(1986).

The remaining question:is whether claimant is employable
considering his less-than-total, though very substantial, low back
impairment combined with the pertinent nonmedical factors. Claimant's
age, 62 at the time of the last hearing, is a significant negative
factor. He has completed the 12th grade but has had no other
education or training. Almost his entire work history has been as a
truck driver and the only other work he has done has been as a farm
laborer. His permanent low back impairment precludes his return to
such past work. According to the only vocational rehabilitation
counselor who has seen claimant, he has no transferable skills. Said
counselor indicated in her May 1984 evaluation that claimant would
need a retraining program in order to become employable. Whatever
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claimant's employability prospecﬁs might be after retraining, they
cannot be considered in assessing his present level of disability.
See Gettman v. SAIF, 289 Or 609 (1980).

The employer contends that claimant has failed to satisfy
ORS 656.206 (3) because he has not made reasonable efforts to seek
work and has simply retired. Claimant did make an effort to return tc
work in 1983, but after working for several months he stopped because
he could no longer endure the resulting low back pain. Since he
stopped working in late 1983 he has not looked for work anywhere
else. The evidence in the record indicates that he has in essence
retired and has been receiving a union pension and social security
disability benefits. However, we are not persuaded that these facts
bar claimant from permanent total disability in this case. Where the
evidence establishes that given the claimant's physical incapacity
combined with the pertinent nonmedical factors it would be futile for
him to seek work, his "retirement®™ from the work force/failure to seek
work does not bar permanent total disability. See SAIF v. Scholl, 92
Or App 594 (1988); SAIF v. Simpson, 88 Or App 638, 641 (1987). We are¢
persuaded that the evidence in this record reflects just such a
situation. Considering claimant's substantial injury-related
impairment, his age, educational level, work history, lack of any
transferable vocational skills, and the indication in the record from
the only vocational counselor who has seen him that he will require
retraining in order to be employable, we are persuaded that it would
have been an exercise in utter futility for claimant to look for
gainful work after he stopped truck driving in late 1983. We note
further that the evidence does not establish that claimant has
unreasonably refused to undertake or complete any offered vocational
retraining program designed to make him employable. See Taylor v.
SAIF, 67 Or App 193 (1984).

Based upon our findings of fact and ultimate fact in this
case and the applicable law and for the foregoing reasons, we conclude
that claimant has established his entitlement to permanent total
disability for his 1982 back injury.

ORDER

The Referee's April 14, 1987 Opinion and Order on Remand
is affirmed. Claimant's attorney is awarded a reasonable fee for
services on Board review in the amount of $1,500, to be paid by
the self-insured employer. A client-paid fee, not to exceed $170,
is approved. :

—_— ]

ALLEN B. COOPER, Claimant WCB 86-08226
Francesconi & Cash, Claimant's Attorneys December 2, 1988
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Crider and Johnson.

The self-insured employer requests review of"
Referee Shebley's order that set aside its denial of claimant's upper
back condition and related chiropractic treatment. On review, the
employer contends that the Referee erred in finding the claim
compensable under a "new injury" theory not argued by claimant at
hearing. 1If the Board agrees, claimant requests that it remand the
case to the Referee for the taking of additional evidence.

We affirm.
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FINDINGS OF FACTVAND ULTIMATE FACT

We adopt the Referee's findings.

CONCLUSIONS OF LAW AND OPINION .

At hearing, claimant argqued that his current back condition
was compensable as either an aggravation of a 1983 injury or an
occupational disease. The Referee rejected both theories and, instead,
found the condition compensable on the basis of a "new injury" in
January 1986. ' '

On review, the employer contends that the Referee erred in
finding the condition compensable as a "new injury." Specifically, it
argues that the Referee was precluded from addressing the new injury
theory because the employer had no opportunity or reason to present
evidence on that issue. We disagree.

In reaching this decision, we are aware that a Referee's
scope of review is properly limited to the "issues" raised by the
parties at hearing. See Sylvia M. Evy, 35 Van Natta 89 (1983). Cf.
Russell v. A & D Terminals, 50 Or App 27 (1981); Mavis v. SAIF, 45 Or
App 1059 (1980). However, the "new injury" theory underlying the
Referee's ruling in this case was not a "new issue."™ Rather, it was an

alternative legal theory on the compensability issue raised by claimant
at hearing. Accordingly, the Referee's ruling was not beyond the
proper scope of his review. Cf. Anita A. Bade, 36 Van Natta 1093
(1984) (new legal theory raised on Board review is not "new issue" and
Board is free to address). Accord Margaret F.Blakeley, 38 Van Natta

515 (1986). .

Furthermore, we are not persuaded that the employer has been
prejudiced by the Referee's ruling. We note that evidence concerning
the January 1986 "new injury" was submitted by both parties in regard

to the occupational disease theory advanced by claimant. See Neely v.
SAIF, 43 Or App 319 (1979).

ORDER

The Referee's order dated March 20, 1987, is affirmed.
Claimant's attorney is awarded an assessed fee of $500 for services on
Board review, to be paid by the insurer. The Board approves a
supplemental client-paid fee for the self-insured employer's attorney
for services on Board review, not to exceed $150.

—

SHARON P. FOWLER, Claimant WCB 86-06727, 86-03417 & 86-13120
S. David Eves, Claimant's Attorney . December 2, 1988
SAIF Corp Legal, Defense Attorney Order on Review

Acker, et al., Defense Attorneys
Reviewed by Board Members Crider and Johnson.

The SAIF Corporation requests review of those portions of
Referee Michael Johnson's order that: (1) set aside its denial of
claimant's aggravation claim for neck and low back conditions; and (2)
upheld Liberty Northwest Insurance Company's denial of claimant's "new '
injury"” claim for the same condition. Liberty Northwest cross-requests
review of those portions of the order that: (1) awarded an
insurer-paid attorney fee for claimant's participation at the hearing
on the issue of responsibiiity; and (2) failed to discuss payment of
deposition costs. We affirm those portions of the order pertaining to
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the issues of responsibility and attorney fees and modify that portion
of the Referee's order that failed to address the issue of the
deposition cost to the extent that the cost is assessed against Liberty
Northwest.,

ISSUES

l. Whether claimant sustained an aggravation of her
compensable 1981 condition or a "new injury" to that same condition.

2. Whether claimant's attorney is entitled to a fee for his
efforts in setting aside SAIF's responsibility denial. 1If so, whether
SAIF or Liberty Northwest should be assessed the fee.

3. Whether SAIF or Liberty Northwest should pay for
Dr. Gallant's November 6, 1986 deposition.

FINDINGS OF FACT

Responsibility

On December 10, 1981, claimant, a certified nurses' aide at
the time, compensably injured her head, neck, right shoulder and low
back when she fell down a stairway while working for SAIF's insured.
Ber condition was diagnosed as acute contusion and sprain of the
cervical and lumbar spine. Over the next several months, she received
conservative medical care from Drs. Abel, Serbu, Englander, Ott and
Roy. On May 18, 1982, she returned to part-time work. On August 6,
1982, a Determination awarded her 10 percent (32 degrees) unscheduled
permanent disability. On December 6, 1982, a stipulation increased
that award to 15 percent (48 degrees) unscheduled disability for injury
to her neck and low back.

In April 1983 claimant suffered an exacerbation of her
compensable condition while working as a floral arranger. She saw
Dr. Arbeene who authorized time loss. In June 1983 SAIF accepted the
aggravation claim. In July and August 1983 claimant was treated for
dorsal and lumbar pain. In August 1983 SAIF denied claimant's second
aggravation claim and claimant did not appeal that denial. In November
1983 she was again treated for head and shoulder pain.

In April 1984 claimant suffered from a spontaneous increase
in her cervical, thoracic and lumbar pain. Dr. Kauffman diagnosed
significant functional overlay.

Although claimant did not seek medical treatment during the
next year and a half, her cervical, thoracic and lumbar pain did not
resolve.

In November 1985 claimant returned to Dr. Englander with
intermittent neck discomfort and occasional low back pain.
Dr. Englander diagnosed persistent cervical strain. Claiman: had been
working as an office manager and had not missed work as a result of
that pain. On February 5, 1986, however, she returned to her previous
occupation of nurses' aide, working swing shift for Liberty Northwest's
insured. On February 13, 1986, she returned to Dr. Englander with
increased neck and shoulder symptoms.

On the evening of February 13, 1986, claimant was pushed by a
patient into a bedrail and nightstand, injurying her low back. She did

not immediately report the incident because she did not feel that it
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was serious. On. February 14 and 18, 1986, claimant did not report to
work due to the flu. 'On February 24, 1986, Dr. Gallant diagnosed
marked cervical and upper thoracic sprain/strain with a large degree of
spasm secondary to exacerbation of her preexisting condition. On
February 26, 1986, claimant flled an injury report regarding the
February 13, 1986 incident.

Through March and April 1986 claimant continued treating with
Drs. Gallant and Englander. In July 1986 she was examined by
Dr. Martens who diagnosed: (1) right low back contusion; (2) recurrent
cervicothoracic strain; (3) minimal degenerative arthritis of the
cervical and lumbosacral spine; and (4) moderate obesity.

On May 5, 1986, Liberty Northwest denied compensability and
responsibility of claimant's back condition, stating that there was
insufficient evidence to establish that claimant had sustained a new
injury on February 13, 1986.

On September 10, 1986, SAIF denied responsibility for an
aggravation of claimant's compensable 1981 condition, stating that
information indicated that she had suffered a new injury while employed
by Liberty Northwest's insured in February 1986. SAIF did not deny the
compensability of claimant's current condition.

On October 7, 1986, the Workers' Compensation Department
denied the designation of a paying agent pursuant to ORS 656.307 since
Liberty Northwest had raised the compensability of claimant's claim as
an issue.

The February 13, 1986 incident did not independently
contribute to a worsening of claimant cerV1ca1, thoracic or lumbar
condition.

Deposition

On July 30, 1986, Dr. Martens examined claimant and opined
that she had suffered only a symptomatic worsening of her neck
condition, but a worsening.of her low back condition. On August 20,
1986, Dr. Gallant indicated that, despite a waxing and waning of
symptoms since claimant's initial 1981 injury, the February 13, 1986
injury did worsen her underlying back condition.  When SAIF sent
Dr. Gallant a copy of Dr. Martens July 30, 1986 report, Dr. Gallant

concurred with his conclusions. SAIF received that letter of
concurrence on October 1, 1986. ‘

On October 8, 1986, Liberty Northwest's counsel wrote
separate letters to Drs. Martens and Gallant providing new medical
information and posing numerous questions in an attempt to elicit
contrary responses regarding the causation of claimant's condition.

On October 9, 1986, Drs. Martens and Gallant sent narrative

reports to Liberty Northwest. Both doctors reversed their positions
regarding the causation of claimant's low back condition. . Liberty
Northwest proposed to offer the two new letters at the October 13
hearing. The hearing was postponed to allow SAIF to cross examine the
doctors. On November 6, 1986, Drs. Martens and Gallant were deposed.

Liberty Northwest's October 8, 1986 letter to Dr. Gallant was

not an attempt to merely seek clarification of his August 20, 1986
narrative report; it was an attempt to elicit an entirely contrary
opinion regarding the causation of claimant's condition.
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CONCLUSIONS OF LAW

Responsibility

The Referee concluded that the February 13, 1986 incident
constituted an aggravation of her compensable 1981 condition and
therefore set aside SAIF's denial of responsibility for claimant's
aggravation claim. We agree.

In an aggravation/new injury context, allocation of
responsibility is dependent on whether claimant's present condition is
a continuation of her original injury or the result of a subsequent
incident that independently contributed to her condition in a material
way. CECO Corp. v. Bailey, 71 Or App 782, 785 (1985). To shift
responsibility to a subsequent employer/insurer, the evidence must
establish that a subsequent incident independently contributed to the
causation of the disabling condition, i.e. to a worsening of the
underlying condition. See Hensel Phelps Construction v. Mirich, 81 Or
App 290 (1986). 1If the second incident merely aggravates the effects
of the first and results in a second period of disability without
independently contributing to claimant's condition, the first insurer
remains responsible. Smith v. Ed's Pancake House, 27 Or App 361
(1976); Wayne N, Gentry, 39 Van Natta 35 (1987).

The medical evidence unequivocally establishes a pattern of
waxing and waning of neck and low back symptoms since the compensable
1981 injury. At no time prior to the February 13, 1986 incident gid
claimant become free of her neck and low back symptoms. Although
claimant sustained a low back contusion as a result of being pushed by
a patient into a bedrail and nightstand, her underlying chronic
cervical and lumbar strain/sprain was not worsened.

In June 1986 Dr. Englander reported that claimant's only
objective findings subsequent to the February 1986 incident included
some spasm 1in the trapezius paraspinous muscles, greater on the right
than the left. Although he believed that the 1986 nursing home
incident contributed to claimant's need for medical treatment of her
condition, Dr. Englander concluded that it did not worsen that
condition.

In July 1986 Dr. Martens also opined that claimant's
underlying neck condition had not worsened as a result of the 1986
incident. However, based on a faulty history of no prior low back pain
provided by claimant, he further opined that claimant's minimal lumbar
impairment was due to the 1986 injury. 1In August 1986 Dr. Gallant
stated that the 1986 injury had resulted in a worsening of claimant's
underlying back condition. Yet, when Liberty Northwest provided an
accurate medical history to Drs. Martens and Gallant, their opinions
regarding causation changed. Dr. Martens retracted his opinion that
the 1986 incident had caused claimant's minimal lumbar impairment,

while Dr. Gallant characterized claimant's lumbosacral condition as a
recurrent injury in an individual who would be susceptible to recurrent
injury because of the preexisting condition.

When we disregard the medical opinions which were based upon
an erroneous medical history provided by claimant, the record
establishes that the February 13, 1986 incident did not independently
contribute to a worsening of her underlying condition. Consequently,
we conclude that claimant suffered an aggravation of her compensable
1981 injury, for which SAIF remains responsible.
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Attorney fee

The Referee stated that "but for" the compensability denial
of Liberty Northwest, a .307 Order would have issued and claimant would
not have required representation at. hearing. Therefore, he concluded
that Liberty Northwest: was responsible for claimant's attorney fee. We
agree, : : o ‘

Liberty Northwest's denial of compensability prevented the
issuance of a .307 Order. Thus, responsibility was not the sole issue
at hearing. Moreover, Liberty Northwest's denial clearly threatened
claimant's ability to ultimately obtain compensation. Under these
circumstances, claimant is not considered a nominal party and has
actively and meaningfully participated. Consequently, she is entitled
to an insurer-paid attorney's fee for services rendered at the hearing
level. See ORS 656.386(1).

In all cases involving accidental injuries where a claimant
finally prevails from an order or decision denying the claim for
compensation, a reasonable attorney fee shall be allowed. ORS
656.386(1). Where a claimant overcomes an insurer's denial of
compensability, even though another insurer is found responsible for
compensation, the insurer that denied compensability is responsible for
claimant's attorney fee. Karen J. Bates, 39 Van Natta 42, 43 (1987),
citing Ronald J. Broussard, 38 Van Natta 59, 61 (1986), aff'd mem.
Western Employers Insurance v. Broussard, 82 Or App 550 (1986). The
basic policy underlying Bates .is to encourage carriers to seek or
accede to the issuance of a .307 Order if they do not seriously contest
the claimant's entitlement to receive compensation by holding out the
prospect that they will be being required to pay claimant's attorney
fee. Ronald L. Warner, 40:Van Natta 1082, 1194 (1988).

We agree with the Referee that SAIF is responsible for
claimant's compensation. However, SAIF only denied responsibility for
claimant's cervical and lumbar condition. It was Liberty Northwest's
denial of compensability which prompted claimant's participation at the
hearing. Under these circumstances, we find that Liberty Northwest is
responsible for claimant's entire. attorney fee award.

Deposition costs

The Referee did not address the issue regarding which carrier
was responsible for Dr. Gallant's deposition costs. On review, we find
that Liberty Northwest is responsible for the deposition costs.

As a general rule, deposition costs are the responsibility of
the party whose witness is the subject of the deposition. Gregg C.
Sorbets, 38 Van Natta 39, 40 (1986), citing Michael M. McGarry, 34 Van
Natta 1520 (1980); see Hanna v. McGrew Bros. Sawmill, 44 Or App 1889,
194-95, modified on other grounds, 45 Or App 757 (1980). A witness who
appears by means of written reports, see e.g., ORS 656.210(2), is the
witness of the party that first submits the report which gives rise to
the deposition request. See Hanna v. McGrew Bros. Sawmill, supra, 44
Or App at 194-95; Michael M. McGarry, supra, 34 Van Natta at 1520.

In the present case, a deposition of Dr. Gallant, claimant's
treating physician, was requested by SAIF. Prior to the deposition,
however, SAIF had initially elicited a narrative report from
Dr. Gallant. This initial report was followed by Liberty Northwest
providing Dr. Gallant with additional medical information and
attempting to produce a second report from him with a contrary opinion,
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which he brovided. As a result of that second report, SAIF deposed
Dr. Gallant,.

The question, therefore, is whose witness was Dr. Gallant for
purposes of taking his deposition. We conclude that Liberty Northwest
was not merely seeking to cross examine Dr. Gallant when it: (1)
provided him with additional medical information; and (2) elicited a
medical opinion regarding causation contrary to that opinion ‘which SAIF
had previously evoked from the doctor. Accordingly, SAIF's deposition
of Dr. Gallant was a-cross-examination of Liberty Northwest's witness
and Liberty Northwest remained responsible for the cost of that
deposition.

ORDER

The Referee's Order dated January 22, 1987 is affirmed in
part and modified in part. That portion of the Referee's order that
failed to address which carrier was responsible for Dr. Gallant's
deposition cost is modified to the extent that Liberty Northwest is
found responsible for that cost. The remainder of the Referee's order
is affirmed. Claimant's attorney is awarded a reasonable assessed fee
of $300, to be paid by Liberty Northwest. A client-paid fee, payable
from Liberty Northwest to its counsel, is approved, not to exceed $45.

ey o
——

RALPH S. NUTTING, Claimant v WCB 87-05355
Welch, Bruun & Green, Claimant's Attorneys December 2, 1988
Cummins, Cummins, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Crider.
The insurer requests review of that portion of
Referee Leahy's order that set aside its partial denial of claimant's
left low back and hip condition. Claimant moves for remand to
consider additional evidence. We deny the motion and affirm the order.
ISSUES

The issues on review are remand and compensability of
claimant's low back and hip condition.

FINDINGS OF FACT

Claimant, 63, sustained an injury to his left hip, left knee
and left ankle on July 3, 1986. He was seen by his long-time treating
physician, Dr. Norquist, at the hospital emergency room. Dr. Norguist
diagnosed contusion and sprain of the left hip, knee and ankle,
superimposed on extensive osteocarthritis. Claimant's ankle sprain
apparently resolved quickly.

Dr. Norquist referred claimant to Dr. Blackstone regarding
his knee sprain. Dr. Blackstone had seen claimant on referral prior
to his injury because of complaints of left buttock pain. After the
injury, however, Dr. Blackstone did not treat claimant for his hip or
back pain. He treated only claimant's knee, for which he recommended
arthroscopic surgery.

Claimant was examined by the Orthopaedic Consultants on
October 8, 1986. They had a history which included Dr. Norquist's
original injury diagnosis, as well as claimant's prior history of low
back and buttock pain. Their x-rays revealed severe lumbar scoliosis,
severe osteocarthritic changes of the lumbosacral facet, and moderately
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severe osteoarthritis of both hips. They diagnosed acute internal
derangement of the knee, and concurred in the proposal for
arthroscopic surgery.

Arthroscopic surgery was performed on claimant's left knee
on November 17, 1986. Claimant's knee pain largely resolved following
surgery. ' k : '

Just prior to his arthroscopic surgery, claimant's
complaints of left hip pain 'increased. On February 18, 1987, he was
examined by Dr. Hummel, neurologist. Dr. Hummel recommended a
myelogram, which was conducted on March 3, 1987. The myelogram
revealed extradural compression at L3-4 and L4-5 secondary to
scoliosis and lumbar spondylosis, as well as gross degenerative disc
disease from L2-S1 inclusive. ‘

On March 9, 1987, Dr. Norquist, reported to the insurer that
claimant's present back dlsablllty d1d not result from his July 3,
1986 injury.

On March 18, l987,‘the insurer issued a partial denial of
treatment and time loss for claimant's back condition. The denial was
based on the medical information that the back and hip condition was

due to claimant' S preex1st1ng severe degeneratlve arthrltls and spinal
stenosis.

On March 23, 1987, Dr. Norgquist wrote to the insurer to
clarify his March 9 report.  He stated that claimant's disability
resulted from an acute exacerbation of the preexisting condition, and
that the preexisting condition had been -asymptomatic prior to the
~July 3, 1986 injury.

Dr. Hummel wrote'the insurer on April 2, 1987, saying he had
"no knowledge of any 'preexisting condition'"™, but that it was clear
to him that the described injury at least exacerbated any condition,
if not in fact constituted a new injury.

Dr. Hummel performed surgery on June 5, 1987. He performed
foraminotomies on L5-S1 left, a lateral gutter decompression, and
bilateral lumbar decompression laminectomy on the same discs.
Postoperatively, he reported that claimant had severe lumbar scoliosis

and degenerative changes, with bony growth significantly compromising
the exiting nerve roots. '

: Claimant was examined by Dr. Robert Rosenbaum, neurologist,
on June 9, 1987. 'The history he gave Dr. Rosenbaum included only one
episode of back or hip symptoms prior to his injury. Dr. Rosenbaum
diagnosed Sl radiculopathy, and continuing nerve root impingement at
least at L5-S1. He found claimant's condition unrelated to his
accidental injury.

Hearing in this matter was held on:-June 15, 1987. On
November 6, 1987, while this matter was pending before the Board,
claimant filed a "Motion to Remand for Additional Evidence,"™ that
evidence being a September 1987 report from Dr. Thomas Rosenbaum,
neurologist.

ULTIMATE FINDING OF FACT

Claimant suffered from preexisting conditions in his low
back and left hip which were aggravated by his injury of
July 3, 1986. The exacerbation of these preexisting conditions by the
industrial accident is a material contributing cause of his present
low back and hip conditions. -1922-




CONCLUSIONS OF LAW AND OPINION

We may remand if we find that the record has been
"improperly, incompletely or otherwise insufficiently developed."™ ORS
656.295(5). We may then remand only if the newly discovered evidence
was not obtainable with due diligence prior to hearing. George T.
Calawa, 38 Van Natta 1319 (1986). Here, the evidence sought to be
admitted is a report. from a consulting physician. It was generated
after the hearing, but with due diligence could have been generated
prior to hearing. We also note that this physician testified at the
hearing, after examining claimant. We conclude that the record was
not insufficiently developed. <Claimant's motion to remand is denied.

Claimant alternatively asserted accidental injury and
occupational disease in this claim. Generally, injuries are caused by
identifiable, discrete events. 1In contrast, an occupational disease
usually has a gradual onset, and its existence is often not perceived
until after the time of affliction. Crowe v. Jeld-Wen, 77 Or App 81
{1985). In this case, claimant was injured by one discrete act when
he twisted to catch a shifting load of veneer. The fact that he also
suffered from preexisting spinal conditions does not change our
conclusion that he suffered an injury, and not an occupational disease.

Claimant must, therefore, prove that the injury was a
material contributing factor in his disability. Summit v.
Weyerhaeuser, 25 Or App 851 (1976). Claimant had a history of low
back and left hip symptoms, dating back to 1978 and reported regularly
to Dr. Norquist since 1984. In April 1986, Dr. Blackstone diagnosed
severe arthritis and scoliosis ih claimant's low back. This diagnosis
continued, with minor variations, through claimant's back surgery up
to the date of hearing. ' '

Claimant, however, was not disabled by his preexisting
conditions. He had worked for this employer since 1979, at the same
position, and had done this same job for a prior employer. It was not
until the injury in July, 1986, that claimant was disabled.

Claimant's treating physician reported to the insurer in
March 1987 that claimant's then-present back disability was not a
result of his July 1986 injury. He then clarified his opinion, saying
that the disability stemmed from acute exacerbation of claimant's
preexisting asymptomatic condition. We agree. The insurer relies on
the opinion of Dr. Rosenbaum who opined that claimant's injury has
resolved and that his present condition is due to preexisting
conditions. We agree that his preexisting conditions are now the main
cause of his low back and hip conditions. However, it was the
exacerbation of those preexisting conditions by an industrial accident
that led to claimant's present state of disability. We find that
claimant has sustained the burden of proof. Summit v. Weyerhaeuser,
supra.

’

ORDER

The Referee's order dated June 19, 1987 is affirmed.
Claimant's attorney is awarded an assessed fee of $500, to be paid by
the insurer. A client-paid fee, not to exceed $247.50, is approved.

T ]
e e e
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SHARON A. OSWALD, Claimant WCB 87-05405
Noreen K. Saltveit, Claimant's Attorney - December 2, 1988
David Smith (SAIF), Defense Attorney Order on Review

Reviewed by Board Members Johnson and Crider.

Claimant requests review of Referee Lipton's order which
upheld the SAIF. Corporation's partlal denial of claimant's right hip
condition. The issue on review is the propriety of said denial.

FINDINGS OF FACT

From our review of the record we agree . with and adopt the
Referee's findings regarding the credibility and reliability of
claimant and the other witnesses at the hearing.

On December 5, 1983, claimant filed a workers' compensation
claim with her employer, SAIF's insured, alleging that she had injured
her left ankle and right hip that day when she fell at work, twisting

her left foot and landing .on her right hip. On January 19, 1984, SAIF
accepted the claim.

Subsequent to her December 1983 work injury claimant
received conservative treatment and was evaluated by numerous
physicians for pain complaints involving her lower back, right hip,
and right leg. She continued working except for short periods in the
winter of 1984, late summer of 1984, and winter of 1985. Her claim
was closed by a July 11, 1985 Determination Order. She was awarded
temporary disability compensation for the aforementioned periods when
she was off work. 1In addition, she was awarded 5 percent (16 degrees)
unscheduled permanent partial disability. .

Following claim closure, claimant continued to experience

pain in her low back, right hip and leg. She was treated
conservatively. .

In August 1986 claimant received, pursuant to a stipulation,

an additional 10 percent (32 degrees) unscheduled permanent partial
disability for her 1983 injury. :

Claimant's right hip symptoms persisted thereafter. She saw
Drs. Gritzka, Zimmerman, and Gavlick in early 1987 for her right hip
complaints. Surgery was recommended: a Chiari- osteotomy. SAIF
thereafter denied the compensability, in connection with the 1983
injury claim, of claimant's right hip condition and the proposed
surgery. The Chiari osteotomy was performed on March 16, 1987.

Claimant had a congenital dysplasia of the right hip with
degenerative arthritis that-preexisted her 1983 work injury. Her
right hip first became symptomatic in. about 1981. At that time she
began limping to some extent and had some right hip discomfort when
she was on her feet a lot. She received conservative medical
treatment in the form of medication. Her right hip symptoms did not
limit her activities, on or off the job, prior to her 1983 injury.

Claimant's right hip pathology did not worsen, due to either
industrial or nonindustrial causes, from December 5, 1983 to early
1987. However, claimant's December 5, 1983 injury significantly
worsened her right hip symptoms and said symptoms never returned to
the preinjury level.

Claimant's March 1987 right hip surgery was performed in
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order to give her pain relief and also to delay future progression of
her right hip degenerative arthritis,.

OPINION AND CONCLUSIONS

In order to establish the compensability of the March 19,
1987 right hip surgery and related treatment and disability claimant
must show that the surgery was at least materially related to her
December 1983 injury. Van Blokland v. Oregon Health Sciences
University, 87 Or App 694, 697-98 (1987); Jordan v. SAIF, 86 Or App
29, 32 (1987).

The evidence does not establish that from December 5, 1983
to early 1987 claimant's right hip pathology worsened at all, either
due to work or nonwork sources. In this regard, we find nothing in
any of the medical reports that contains any comparative assessment,
in terms of x-rays or other objective evidence, of claimant's right
hip pathology in 1983 vs. 1987. What the lay and medical evidence
does establish is that although claimant did have some mild right hip
symptoms prior to her 1983 work injury, the injury significantly
worsened her right hip symptoms and her symptomatology has never
returned to the preinjury level. Further, claimant's credible
testimony and the reports of her treating surgeon, Dr. Zimmerman, and
a consulting surgeon, Dr. Gavlick, establish that a material purpose
of claimant's March 1987 right hip surgery was to provide symptom
relief (Ex. 31, Ex. 33A, Page 3, and Tr., Page 18, Lines 23-25, Page
19, Lines 1-2, and Page 21, Lines 3-4).

We conclude that because claimant's 1983 work injury caused
a significant worsening of her right hip symptoms which never returned
to the preinjury level and because a material purpose of the 1987
right hip surgery was to provide symptom relief, said surgery is
compensably related to claimant's 1983 work injury. Claimant is
therefore entitled to have her expenses for the 1987 right hip
surgery, and any related treatment and disability, paid by SAIF in
connection with the 1983 injury claim.

ORDER

The Referee's order dated August 20, 1987 is reversed. The
SAIF Corporation's denial is set aside and the claim is remanded to
SAIF for processing according to law. Claimant's attorney is awarded
$1,500 for services at the hearing level and $600 for services on
Board review, to be paid by the SAIF Corporation.

T T T e
e e e )

WILLIAM E. WILLINGHAM, Claimant WCB 86-02793 & 86-00515
Galton, et al., Claimant's Attorneys December 2, 1988
Paul Mackey, Defense Attorney Order on Review

Norman Cole (SAIF), Defense Attorney
Reviewed by Board Members Crider and Johnson.

Claimant requests review of that portion of Referee Mulder's
order that upheld the SAIF Corporation's denial of his occupational
disease claims for lead poisoning, hearing loss and tinnitus. We
reverse with regard to the lead poisoning claim and affirm with regard
to the hearing loss and tinnitus claims.

ISSUES

1. Compensability of claimant's lead poisoning, hearing
loss, and tinnitus claims.
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(a) Whether claimant has proven by a preponderance of
the evidence that he suffers from lead poisoning, the major
contributing cause of which was his exposure to lead in the workplace.

(b) Whether claimant has proven that his work exposure
to noise was. the major contributing cause of his documented hearing
loss and his tinnitus condition.

FINDINGS OF FACT

Claimant was employed as a scrap iron burner and laborer for
more than four years. During that time, he was exposed to inhaled
toxins including asbestos and lead. Claimant was also exposed to high
noise levels. All exposures were with varying frequencies, exposure
levels and durations. Claimant, for the most part, wore no respirator
or other special clothing or protective devices. He sometimes wore
earplugs. The employer has been cited several times for unsafe
working conditions, primarily for failure to deal properly with
employee exposure to asbestos.

Claimant left work with the employer in April, 1985, to
begin work as a bridge painter on a seasonal basis. As a painter, he
routinely worked with lead-based paints and was exposed to high noise
levels. However, he wore a respirator and ear plugs while so
employed. Claimant was laid off from this job after October, 1985.

In August, 1985, claimant became concerned about increasing
problems with shortness of breath, productive cough, and wheezing.
Claimant had other complaints including short-term memory loss,
fatigue, increased sleep requirements and increased irritability. He
also experienced a two-year history of tinnitus. 1In addition, he had
a three-year history of nocturnal leg cramps. These leg cramps

disappeared ‘almost completely after claimant left his Jjob with the
employer and began work as a painter.

As a result of his health concerns, claimant was examined at
the Occupational Health Clinic at the Oregon Health Sciences
University (OHSU) on August 27, 1985 by Drs. Scott, Morton and
Feldstein. During August and September, 1985, claimant underwent
laboratory and clinical tests for possible asbestosis, hearing loss,
tinnitus and lead intoxication. The laboratory data revealed elevated
lead levels and a high-frequency hearing loss. Tests for asbestosis
were negative. ' ' '

In November, 1985, c1aimant_submitted a claim to SAIF for
"blood, leg cramps, memory loss." Under the "Describe Accident Fully”
section of his claim form, claimant stated "[exposure)] to high noise
levels, asbestoses [sic], leaded paints, hazordous [sic] fumes from

galvanized iron, lead, copper, lead painted steel - aluminum and other
metals."

A summary report issued by Dr. Morton in December, 1985,

indicated that claimant's level of stored lead in the body required no
treatment. v

On January 3, 1986, SAIF issued a denial of claimant's claim

for "lung, hearing loss, blood, leg cramps, memory loss and asbestos
exposure.”

The hearing in this case was held in two sessions. The
first session convened in December, 1986. In the process of preparing
-1926-




for his testimony at hearing, Dr. Morton discovered that claimant's
lead level had been incorrectly calculated in September, 1985.
Properly calculated, claimant's lead level at the time was
sufficiently high to warrant treatment. 1In January, 1987, after the
first hearing session and prior to the second session, claimant was

admitted to the hospital for treatment in the form of chelation which
allows individuals to excrete excess levels of toxins from their

systems. Treatment lasted approximately five days.

Claimant smokes one to one and one-half packs of cigarettes
per day. He smokes marijuana two to three times per week. He
consumes five to seven beers per week. Claimant served in the Navy
from 1973 to 1976. '

Claimant underwent an audiogram at OHSU on August 28, 1985.
A second audiogram was administered by Dr. Hicks, audiologist, on
February 28, 1986. Dr. Hicks' audiogram revealed normal hearing in
the right ear with a slight high-frequency loss in the left ear.

FINDINGS OF ULTIMATE FACT

Claimant's exposure to lead fumes while at work was the

major contributing cause of his elevated lead burden requiring medical
services.

We are unable to find the claimant's exposure to high noise
levels at work was the major contrlbutlng cause of his tinnitus
condition or hearing loss.

CONCLUSIONS OF LAW AND OPINION

Lead Poisoning

To establish a compensable occupational disease, claimant
has the burden of proving that his employment as a scrap metal burner
and laborer was the major contributing cause of the onset or a
pathological worsening of a condition requiring medical services or
resulting in disability. See former ORS 656.802(1)(a); 656.804;
former 656.005(8); Dethlefs v. Hyster Co., 295 Or 298, 310 (1983);
Blakely v. SAIF, 89 Or App 653, 656 (1988).

Claimant argues on review that his work exposure to lead
fumes resulted in elevated lead levels which, in turn, resulted in
many of the symptoms he was experiencing in August, 1985. SAIF
contends that claimant's "low amount of excess lead" resulted in no
disability and required no medical services. Therefore, SAIF argues,
a compensable occupational disease has not been proven. SAIF cites
Brown v. SAIF Corporation, 79 Or App 205, 208 (1986), in support of
its position.

We turn first to the question whether claimant's employment
resulted in elevated lead levels. Tests conducted at OHSU in
September, 1985 were initially interpreted as indicating a mild
elevation. Dr. Morton subsequently testified that the data from those
tests was improperly computed. Properly computed, the data indicated
a sufficiently high lead level to require treatment. Dr. Morton also
opined that claimant's employment as a scrap metal burner was likely
the major contributing cause of his elevated lead level.

Claimant was examined by Dr. Bayer, who specializes in
clinical toxicology, on March 3, 1986. He interpreted claimant's
earlier tests as disclosing a blood lead level which was slightly
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higher than the average population, but normal when compared with the
average worker pursuant to OHSA guidelines. Dr. Morton challenged

Dr. Bayer's distinction between the general population and the average
worker as "an outdated concept® with "no medical validity."™ 1In
addition, Dr. Bayer moved out-of-state prior to Dr. Morton's discovery
regarding the incorrect computation of clalmant s lead level in
September, 1985.

We need not resolve the dispute between Drs. Morton and
Bayer as to the validity of Dr. Bayer's normal population/average
worker distinction. Regardless of the outcome of that dispute, both
physicians agree that claimant's blood lead level was elevated beyond
what would be expected in the absence of an occupational exposure.
There is no evidence in the record of any off-work exposure to lead.
Moreover, Dr. Morton's opinion that claimant's work exposure to lead
fumes was the major contributing cause of that elevated lead condition
is essentially undisputed.

SAIF does not deny that claimant's lead level was at least
slightly elevated in 1985. 1Instead, SAIF argues that claimant's
condition neither required medical services nor resulted in
disability. See former ORS 656.005(8)(a). In this regard, SAIF
argues that claimant's chelation treatment was not "required"” and that
all other medical services were diagnostic only. SAIF argues that a
need for diagnostic services alone, without a need for medical
treatment, is insufficient to establish a compensable claim.

We do not agree with SAIF that claimant's chelation
treatment in January, 1987 was.not "required" as that term is used in
former ORS 656.005(8)(a). Dr. Morton was sufficiently concerned about
claimant's elevated lead level that he referred him to the nephrology
department at OHSU. Dr. McCarron, nephrologist, diagnosed chronic
lead intoxication resulting from "a significant body lead burden.
Claimant then underwent five days of hospltallzatlon and treatment,

We conclude that claimant underwent requlred medlcal treatment to deal
with a work-related condition.

However,. even assuming that claimant'’ s chelation treatment
was not "required"™ by his condition, claimant nevertheless underwent
multiple diagnostic medical services to determine what was wrong with
him. While SAIF contends that diagnostic services alone do not
qualify as "required medical services" pursuant to former ORS
656.005(8)(a), we do not agree.

The Court of Appeals has recently addressed this question.
In Finch v. Stayton Canning Co., 93 Or App 168 (1988), claimant
suffered from a work-related carpal tunnel condition. Claimant
received diagnostic services for her condition. No treatment was
recommended. We concluded that claimant's claim was not compensable
because her condition required only diagnostic services.,

On review, the court reversed. The court first recited
language from former ORS 656.005(8)(a) which defines a compensable
injury as "an accidental injury arising out of and in the course of
employment requiring medical services or resulting in disability or
death. The court then noted that former ORS 656.005(8)(a) makes no
distinction between diagnosis and treatment. The court further noted
that the fact that no treatment is available for an injury or disease
does not mean that a claimant is not injured or sick. The court
concluded that claimant's diagnostic medical services were compensable
as they were required to determine what was wrong with her, even
though no treatment was recommended. Id at 173.
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The same analysis applies here. Claimant's employment
exposure to lead fumes was the major contributing cause of his
elevated lead level. Claimant underwent diagnostic medical services
in order to determine that was wrong with -him. Pursuant to the
court's decision in Finch, supra, claimant's occupational disease
claim for lead poisoning is compensable. See also Collins v. Hygenic
Corp. of Oregon, 86 Or App 484 (1987). -

Hearing Loss and Tinhnitus

On January 29, 1986, Drs. Morton and Feldstein reported that
it was likely that claimant's tinnitus and hearing loss were due to
his exposure to high noise levels without protection while performing
his Jjob duties as a scrap metal worker. Dr. Morton reiterated this
opinion at hearing. :

Dr. Hicks disagreed. Based upon interpretation of the
audiogram he administered, included his finding of a one-sided high
frequency loss, he opined that claimant's hearing loss’ was more
suggéstiye of .specific acoustic trauma such as an intense blast of
noise rather than the more continual noise exposure characteristic of
.an occupational setting such as claimant's.® He theorized that
claimant's exposure to weapons fire in the military was a more likely
explanation of his hearing loss. 1In addition, he noted that claimant
presented several high risk factors for tinnitus including drug or
alcohol abuse and smoking of tobacco. He essentially concluded that
it was not probable that claimant's work exposure was the major cause
of his tinnitus complaints.

We find Dr. Hicks' opinions more persuasive on these
issues. He is a specialist in evaluating hearing disorders. 1In
‘addition, his explanation of the trauma-induced character of
claimant's hearing loss is better reasoned than Dr. Morton's more
cursory explanation of the causal connection between claimant's
conditions and his work exposures. While he theorized that claimant's
military exposures caused his hearing loss, we do not interpret his
opinion as dependent on that theory. Moreover, we are not convinced
by claimant's testimony that he was not exposed to noise while in the
Navy.

_ It is claimant's burden to prove the compensability of his
claim. See Williams v. SAIF, 22 Or App 350 (1975). The evidence on
this question is, at most, in equipoise. Claimant has, therefore,
failed to sustain his burden on this issue.

" ORDER

The Referee's order, dated May 8, 1987, is reversed in part
and affirmed in part. That portion of the Referee's order that upheld
the SAIF Corporation's denial of claimant's lead poisoning claim is
reversed. <Claimant's lead poisoning claim is remanded to SAIF for
acceptance and processing in accordance with law. The remainder of
the Referee's order is affirmed. Claimant's attorney is awarded an
assessed fee of $1,800 for services provided at hearing and on review
in prevailing on the lead poisoning 1ssue, payable by the SAIF
Corporation.
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BARBARA J. BATCHELOR, Claimant - WCB 86-12101
Minturn, et al., Claimant's Attorneys February 9, 1988
Richard Barber (SAIF), Defense Attorney Order on Review

Reviewed by Board Members Ferris and Johnson.

The SAIF Corporation requests review of that portion of
Referee Gruber's order that set aside its denial of claimant's
industrial injury claim relating to her low back. Claimant
cross~-requests review of those portions of the order that: (1)
rejected her request for interim compensation; (2) rejected her
request for temporary disability compensation; and (3) rejected her
request for penalties and attorney fees for SAIF's allegedly
unreasonable failure to pay interim compensation or temporary
disability compensation. The issues are compensability, interim
compensation, temporary disability compensation, penalties and
attorney fees.

The Board affirms the order of the Referee with the
exception of that portion of the order which held that claimant was
not entitled to temporary disability compensation because she was not
entitled to interim compensation. We agree with the Referee that
claimant was not entitled to interim compensation because SAIF did not
receive notice of a potentially work-related injury resulting in
disability until after claimant had recovered from the acute phase of
her injury and had reported for regular work. ORS 656.005(6)
(formerly subsection (7)); Donna J. Halsey, 39 Van Natta 116, 117-18
(1987); see Bono v. SAIF, 298 Or 405, 409-10 (1984). 'Now that the
claim has been found compensable, however, the fact that claimant was
not entitled to interim compensation does not preclude her from
receiving temporary disability compensation for any period during
which she was disabled due to the compensable injury. See Silsby v.
SAIF, 39 Or App 555, 560-62 (1979); see Kosanke v. SAIF, 41 Or App 17,
21 n.2 (1979). Whether and to what extent claimant may be entitled to
temporary disability compensation is, at this point, a claims
processing matter for SAIF, see ORS 656.268, and thus will not be
addressed by the Board.

ORDER

The Referee's order dated March 12, 1987, as supplemented by
the order dated March 26, 1987, is reversed in part. That portion of
the order that held that claimant was not entitled to temporary
disability compensation is reversed. The remainder of the order is
affirmed. Claimant's attorney is awarded $500 for services on Board
review on the denial issue, to be paid by SAIF Corporation, as well as
25 percent of the temporary disability compensation which may accrue
to claimant as a result of this order, not to exceed $100.

BLYTHE A. CHESSELET, Claimant WCB 86-15161
Pozzi, Wilson, et al., Claimant's Attorneys December 7, }988
Kate Donnelly (SAIF), Defense Attorney Order on Review

Reviewed by Board Members Ferris and Crider.

The SAIF Corporation requests review of those portions of
Referee Foster's order that: (1) increased claimant's unscheduled
permanent disability award for a left flank injury from 5 percent (16
degrees), as awarded by a Determination Order, to 25 percent (80

degrees); and (2) assessed penalties and attorney fees for SAIF's
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alleged unreasonable termination of temporary disability benefits.
Claimant cross-requests review of those portions of the Referee's
order that: (1) declined to award additional temporary disability
beyond that awarded by a Determination Order; and (2) declined to
assess penalties and attorney fees for SAIF's failure to earlier
commence payment of temporary disability benefits. We affirm, modify,
and reverse, : S

ISSUES

1. Extent of unscheduled permanent disability.
2. Extent of temporary disability.

3. Penalties and attorney fees for untimely commencement of
temporary disability benefits.

4. Penal*ties and attorney fees for unila*teral termination
of temporary disability benefits.

FINDINGS OF FACT

Claimant was compensably injured in May 1985 while employed
as a choker setter when he was struck in the side by a log. He
subsequently experienced flank pain and hematuria, or blood in the
urine.

Claimant was off work for more than one month following the
accident. He then returned to work for the next six months, although
. he continued to experience left flank pain and hematuria.

In December 1985, he suffered a compensable right'wrist

injury. Dr. Mann, orthopedic surgeon, operated on claimant's wris* on
January 17, 1986. He was off work as a result of this injury until
March 1986.

-

On March 3} 1986, claimant was released to return *o his
regular work by Dr. Mann. He returned to work, but left either that
same day or the following day for reasons unrelated to either injury.

Claimant appeared at the hospital emergency room on
June 10, 1986, with complaints of severe flank pain. The following
day, Dr. Purvis, his treating nephrologist, noted that claimant's
condition was becoming more urgent. He repeated a prior
recommendation for diagnostic surgery in the form of a renal biopsy.

SAIF authorized the surgery which was pefformed on

August 14, 1986. The results of the biopsy were essentially normal.
) 3
Dr. Purvis reexamined claimant on September 8, 1986. He

found c¢laimant to be medically stationary. He cautioned against very
heavy work.

In September 1986, SAIF reopened the claim to pay time loss
from August 14 to August 21, 198¢.

In October 1986, Dr. Purvis completed a release-from-work

form retroactively releasing claimant from work for the period August
14 through August 21, 1986.

An October 20, 1986 Determination Order awarded claiman%t 5
percent unscheduled permanent partial disability and temporary
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disability benefits for the period from May 9, 1985 “hrough June 16,
1986. This order was amended ten days later by a Determination Order
which awarded additional temporary benefits for the one-week period in
August 1986 when claimant was recovering from the renal biopsy.

Claimant was 29 years old as of the da*e of hearing. He has
completed the eighth grade in school and has obtained a GED. He was a
sergeant in the army where he was a tank commander and supervised a

motor pool. His primary vocational experiences have involved auto
mechanics and medium-to-heavy employment in the woods.

As of the date of hearing, claimant had not returned to his
at-injury employment. He had, however, performed work for an
insurance company and as a part-time surveyor on an irregular basis.
Since leaving his employment, he has applied for several jobs bu*

received no job offers. These jobs were primarily in the field of
automobile services.

Since his injury, claimant has gone hunting, has cut down
trees with a chain saw, and has taken part in at least one boxing
competition. He takes nonprescription pain medication. EXxcessive
walking and driving long distances result in increased pain. He is
now unable to perform very heavy labor. His impairment as a result of
his compensable injury is in the mild range.

CONCLUSIONS OF LAW AND OPINION

Extent of Permanent Disability

The criterion for rating unscheduled permanent disability is
the permanent loss of earning capacity due to the compensable injury
or condition. ORS 656.214(5). 1In determining the loss of earning
capacity, we consider medical and lay evidence of physical impairment
resulting from the compensable injury and all of the relevant social
and vocational factors set forth in OAR 436-30-380 et seq. We apply
these rules as guidelines, not as restrictive mechanical formulas.
Harwell v. Argonaut Insurance Co., 296 Or 505, 510 (1984); Fraijo v.
Fred N. Bay News Co., 59 Or App 260, 269 (1982).

Due to his compensable injury, claiman%t is unable to perform
very heavy physical labor. This precludes him from performing his
at-injury job duties. However, he retains the ability to perform
medium-to-heavy work. He is, therefore, capable of performing a
variety of auto service-type jobs for which he has training. His
limited educational background adversely affects his earning
capacity. However, his relative youth is a moderately positive
factor. After considering these factors, along with his mild
impairment, we conclude that the 25 percent (80 degrees) unscheduled
permanent partial disability awarded by the Referee appropriately
compensates claimant for his compensable injury.

Temporary Disability Issues

The Referee found *tha*, procedurally, SAIF should have
continued to pay temporary disability benefits from Augqust 21, 1986
until issuance of the October 30, 1986 Determination Order. However,
the Referee further found that claimant was not subs*tantively entitled
to temporary benefits during *ha*t time. He, therefore, ordered SAIF
to make payment of temporary benefits for the period from August 21,
1986 to October 30, 1986, but then allowed an offset of that payment
against the increased permanent disability awarded in his order. He
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also assessed a penalty and associated attérney fee agains* SAIF for
unilaterally terminating payment of temporary benefits as of
August 20, 1986. ’ . .

On review, SAIF argques that claimant'was released to return
to work by Dr. Purvis as of August 21, 1986, and, therefore, that SAIF
properly terminated his benefits as of that date. .Claimant, on the
other hand, contends that he was entitled to temporary benefits from
June 11, 1986, the date upon which Dr..Purvis reported that his
condition was becoming "more urgent" and again recommended diagnostic
surgery, through September 8, 1986, the date on which Dr. Purvis found
claimant to be medically stationary. <Claimant further argues that
SAIF's failure to commence payment of temporary benefits as of
June 11, 1986 was unreasonable and, therefore, subject to assessment
of a penalty and associated attorney fee pursuant to ORS 656.262(10).

We first examine claimant's substantive entitlement to
temporary benefits commencing June 11, 1986. Whether claimant is
entitled to temporary total disability commencing June 11, 1986
depends on whether the evidence shows that he was disabled as of that
date due to the compensable claim. ORS 656.210; Botefur v, City of
Creswell, 84 Or App 627 (1987). 1In this regard, claimant relies upon
Dr. Purvis' June 11, 1986 letter to support his claim to entitlement.
Dr. Purvis noted that claimant had been seen the night before at a
hospital emergency room for "severe left flank.pain." Dr. Purvis
determined that "the situation [was] becoming more urgent in trying to
get to the diagnosis and determine the causality of his problem and
the appropriate treatment."™ He repeated a prior recommendation that a
renal biopsy be performed.

SAIF argues that Dr. Mann released claimant to return to his
regular work as of March 3, 1986, that claimant merely suffered a
short-term, temporary flare-up of his symptoms on June 10, 1986, and
that there is no evidence that claimant's condition worsened
subsequent to Dr. Mann's release to return to work.

However, Dr. Mann was treating claimant for his right wrist
injury. Consequently, his March 3, 1986 return-to-work release is
directed to claimant's wrist problem and not his flank complaints.
Moreover, a physician's release to return to regular work does not
conclusively establish that claimant is able to return to his regular
work. Fazzolari v. United Beer Distributors, 91 Or App 592, 595
(1988). Here, subsequent to his June 11, 1986 letter, Dr. Purvis
cautioned claimant against very heavy work. In December 1986, he
rejected a choker setter job description as "too heavy."” 1In February
1987, he reported that he had not released claimant to his at-injury
employment. There is no indication in the record of a worsening of
claimant's condition between June 11, 1986 and these later
pronouncements. We conclude that claimant was disabled from
performing his regular Jjob as a choker setter as of June 11, 1986.
Therefore, he is entitled to temporary disability benefits as of that
date,

We next address claimant's argument that SAIF's failure to
commence payment of temporary benefits as of June 11, 1986 was
unreasonable and, consequently, warrants assessment of a penalty and
associated attorney fee pursuant to ORS 656.262(10). Following his
compensable injury, claimant returned to work. He continued to work
at his regular job until December 1985 when he injured his wrist,
After surgery and a period of convalescence, claimant was released to
return to his reqular work on March 3, 1986. He returned to work for
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only a day or two before leaving work for reasons unrelated to his
injury. In April 1986, he took part in a local boxing competition,

In May 1986, Dr. Purvis reported that he was unconvinced that
claimant's persistent hematuria was related to his compensable

injury. He recommended a renal biopsy and stated that if the biopsy
disclosed normal renal function, then he doubted that any other
therapy would be provided. His June 11, 1986 report did not expressly
state that claimant was unable to perform his regular job duties.
Moreover, he expressed uncertainty as to whether claimant's continuing
problems were related to his compensable injury.

SAIF authorized the requested biopsy. We have determined,
based upon our retrospective examination of the medical record, that
claimant was entitled to temporary benefits commencing June 11, 1986,
However, under these circumstances, we find that SAIF's failure %o
commence payment of temporary benefits as of that date was not '
unreasonable. Consequently, imposition of a penalty and associated
attorney fee is not warranted.

We next consider whether SAIF properly terminated claimant's
temporary benefits as of August 21, 1986. SAIF argues in this regard
that Dr. Purvis' October 3, 1986 retroactive authorization of time
loss from August 14 to August 21, 1986 indicates, by negative
inference, that Dr. Purvis released claimant to regular work
subsequent to August 21, 1986. Claimant contends that SAIF's
interpretation of Dr. Purvis' report is incorrect. However, we need
not resolve this question because SAIF's legal premise that it may
unila*terally terminate benefits as of the date claimant is released %o
return to regular work is incorrect.

The court recently held in Fazzolari v. United Beer
Distributors, supra, that ORS 656.268 does not permit unilateral
termination of temporary total disability benefits unless the claimant
is both released for work and medically stationary. 91 Or App at
595. The record is clear that Dr. Purvis did not find claimant to be
medically stationary until September 8, 1986. Therefore, pursuant to
the court's holding in Fazzolari, supra, SAIF could not terminate
payment of temporary benefits until that date.

The Referee assessed a penalty and attorney fee for SAIF's
unilateral termination of time loss as of August 21, 1986. SAIF
argues that its conduct was not unreasonable. We agree. We note in
this regard that the court's decision in Fazzolari, supra, was not
issued until June 22, 1988, well after SAIF's alleged unreasonable
conduct. Prior to that date, we had consistently interpreted the
Supreme Court's decision in Jackson v. SAIF, 7 Or App 109 (1971), to
permit unilateral termination of temporary disability benefits where
claimant had either returned to regular work or had been released %o
return to regular work. We had not required, as Fazzolari does, that
claimant also be found to be medically stationary prior to termina*ion
of temporary benefits. See, e.g., David E. Noble, 39 Van Natta 1035,
1036 (1987). Moreover, it was only upon review of Dr, Purvis'
subsequent reports that we have determined that claimant was unable to
return to his choker setter duties during the period in question.
Consequently, SAIF's belief at the time that claimant was only
disabled from reqular work during the period of convalescence from his
biopsy was reasonable.

The Referee determined that SAIF was entitled to an offset

of overpaid temporary disability from August 21, 1986 to October 30,
1986. We agree that an offset is appropriate. However, in accordance
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with our decision herein, the authorized offset will be reduced to
include only the period from the September 8, 1986 medically
stationary date to October 30, 1986.

ORDER

The Referee's order dated May 20, 1987 is affirmed in part,
reversed in part, and modified in part. 1In lieu of the Referee's
award of temporary total disability benefits, claimant is awarded
temporary total disability from June 11, 1986 through August 13, 1986
and from August 21, 1986 through September 7, 1986. Claimant's
attorney is awarded 25 percent of the increased temporary disability
compensation awarded herein, payable out of compensation, not to
exceed $3,800. The Referee's permanent partial disability award is
affirmed. The SAIF Corporation is authorized to offset overpaid
temporary disability compensation for the period from September 8,
1986 through October 10, 1986, against the increased permanent partial
disability awarded by the Referee. The Referee's award of a penalty
and attorney fee for SAIF's alleged unreasoconable termination of
temporary disability is reversed. Claimant's attorney is awarded an
assessed fee of $850, to be paid by SAIF, for prevailing on the extent
of permanent partial disability issue on Board review.

JAMES A. COOPER, Claimant : WCB TP-87022
Hayner, et al., Claimant's Attorneys December 7, 1988
Roberts, et al., Defense Attorneys Order Withdrawing Abatement Order

Rankin, et al., Defense Attorneys

On November 15, 1988, we abated our Third Party Order
dated September 29, 1988, as amended October 19, 1988, to consider
claimant's request for reconsideration. It has come to our
attention that, on November 1, 1988, the paying agency filed a

petitvion for judicial review of our September 29, 1988 order, as
amended. -

Jurisdiction to consider this matter vested with the
Courc of Appeals upon the filing of claimant's appeal. Inasmuch as
claimant had perfected her appeal prior to the issuance of our
abatement order, our November 15, 1988 order is a nullity.

We have previously held that it is possible to withdraw
an order afcer the filing of a petition for judicial review. Dan

W. Hedrick, 38 Van Natta 208, 209 (1986). However, we exercise
this authority rarely. Ronald D. Chaffee, 39 Van Natta 1135 (1987).

Under these circumstances, we decline to withdraw our
September 29, 1988 Third Party Order, as amended. The issuance of
this order neither "stays" our prior order nor extends the time for
seeking review. International Paper Company v. Wright, 80 Or App
444 (1986); Fischer v. SAIF, 76 Or App 656 (1985).

IT IS SO ORDERED.
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GLEN L. EDENS, Claimant WCB 84-07667, 82-09893, 82-09894

Francesconi & Cash, Claimant's Attorneys & 84-10890
Dan Steelhammer (SAIF), Defense Attorney December 7, 1988
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Crider.

The SAIF Corporation requests review of those portions of
Referee Baker's order that: (1) set aside its denial of claimant's
low back and right sacroiliac conditions and (2) directed it to pay
claimant's attorney a total fee of $3,000 in connection with its
denial of claimant's low back and sacroiliac conditions and its denial
of a psychological condition which was the subject of a disputed claim
settlement pending Board review. We affirm with the following
exception.

ISSUES
1. Respbnsibility for claimant's low back condition.
2. Whether claimant's attorney is entitled to a
carrier-paid fee in connection with SAIF's denial of claimant's low

back and sacroiliac conditions.

FINDINGS OF FACT

Claimant injured both of his knees in the late 1970's 1in the
course of his employment as a warehouse worker with a company insured
by Fremont Indemnity Company (Fremont). Fremont accepted and
processed claimant's claims for these injuries. 1In early 1983,
claimant began to experience low back and left sacroiliac pain as a
result of the altered gait associated with his knee injuries. X-rays
taken in June 1983 showed a grade I spondylolisthesis at L5-Sl.

In August 1983, claimant began receiving vocaticnal
assistance from the Vocational Rehabilitation Division of the
Department of Human Resources in connection with his knee injuries.
The vocational counselor noted that claimant had worked on a volunteer
basis for the Umatilla County Sheriff's Office for several years and
exhibited a strong interest in law enforcement. The counselor began
to develop a authorized training program (ATP) for claimant in this
area.

Before the ATP was finalized, claimant was hired as an
auxiliary officer by the Umatilla County Sheriff's Office for a
four-day period during the Pendleton Roundup. The Sheriff's Office
was insured by SAIF. During claimant's first shift in this position
on September 15, 1983, the patrol car in which he was a passenger was
involved in a high speed chase, failed to negotiate a "T" intersection

and flipped end over end several times. C(Claimant sustained a
compression fracture of Tl12. Ever since that injury, claimanct has
experienced pain in his mid-back and hips and increased pain in his
low back. (See Tr. 29-30, 34, 37-38, 40-41, 48-49, 51-52).

After an initial recovery period following the September
1983 patrol car accident, claimant proceeded with his ATP in law
enforcement under the knee claims. As part of the ATP, claimant began
training at a police academy in April 1984. Within a couple of weeks
of beginning this training, claimant experienced disabling low back
and right sacroiliac pain. The pain was associated with claimant's
increased physical activity at the police academy, but not with any
particular traumatic event. -1936-



In July 1984, SAIF issued a dénial of responsibility for
claimanct's low back and sacroiliac episode and immediately requested
that the Workers' Compensation Department issue an order pursuant to
former ORS 656.307. Fremont Jjoined in this request a few days later
and a .307 order was issued on July 18, 1984, SAIF later issued a
partial denial of a psychological condition which claimant claimed was
related to his September 1983 injury.

At the beginning of the hearing, both SAIF and Fremont
indicated that they would contest the compensability of claimant's low
back and sacroiliac conditions as well as responsibility. The Referee
held claimant's conditions compensable and assigned responsibility to
SAIF. He also set aside SAIF's partial denial of claimant's
psychological condition. He assessed a single attorney fee of $3,000
payable by SAIF in connection with the low back, sacroiliac and
psychological denials. SAIF requested Board review on the
responsibility and attorney fee issues.

Pending Board review, claimant and SAIF entered into a
dispucted claim settlement regarding claimant's psychological
condition. As part of that agreement, claimant and SAIF allocated
half of the $3,000 attorney fee assessed by the Referee to the
psychological denial and the other half to the denial of the low back
and sacroiliac conditions.

ULTIMATE FINDINGS OF FACT

1. Claimant's September 1983 accident materially worsened

his underlying low back and right sacroiliac conditions. Claimant's
activity at the police academy in April 1984 did not worsen his

underlying low back and right sacroiliac conditions.

2. The compensability of claimant's low back and sacroiliac
conditions was at issue at the hearing.

CONCLUSIONS OF LAW

Responsibility

Responsibility in successive injury cases is governed by the
"last injurious exposure rule." Champion International v, Castilleja,
91 Or App 556, 560 (1988). ©Under that rule, the last carrier whose
employment materially contributed to a worsening of the claimant's
underlying condition is liable for the whole condition. Hensel Phelps
Construction v. Mirich, 81 Or App 290, 294 (1986).

Two medical professionals gave opinions relevant to the
responsibility issue. Dr. Weeks, claimant's treating orthopedic
surgeon, and Dr. Newby, a consulting neurosurgeon, both opined that
claimant's September 1983 compression fracture permanently altered the
stresses on his L5-S1 spondlylolisthesis, thereby causing a permanent
worsening of the symptoms of that condition. (See Ex. 247, 252, R-1
at 5 & 12). Dr. Newby also indicated that the right sacroiliac
symptoms were related to the worsening of the spondylolisthesis. (See
Ex. R-1 at 9). Both doctors are less clear regarding the effect of
claimant's activities at the police academy in April 1984, but appear
to say that the activities worsened the symptoms of the conditions
temporarily without worsening the underlying conditions. (See EX.
160, 252, R-1 at 6 to 7). Claimant's testimony supports the above
conclusions. (See Tr. 29-30, 34, 37-38, 40-41, 48-49, 51-52).

In view of the above evidence, we conclude that claimant's
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Seprember 1983 accident worsened claimant's underlying
spondlylolisthesis and sacroiliac conditions, but that claimant's
activities at the police academy in April 1984 did not cause any
further worsening of the underlying conditions. Under the last
injurious exposure rule, therefore, we conclude that SAIF, the carrier
on the risk at the time of the September 1983 accident, is the
responsible carrier,.

Attorney Fees

SAIF contends that the Referee erred in ordering it to pay
an attorney fee in connection with its "responsibility denial" of
claimant's low back and right sacroiliac conditions. As noted in our
findings of fact, both carriers raised the issue of compensability at
the beginning of the hearing. Despite the issuance of a .307 order,
therefore, claimant's entitlement to receive compensation was at issue
and a carrier-paid fee under ORS 656.386(1) was appropriate. Hanna V.
McGrew Brothers Sawmill, Inc., 45 Or App 757 (1980). Im accordance
with the disputed claim settlement between claimant and SAIF, we
allocate $1,500 of the $3,000 assessed by the Referee to the denial of
the low back and sacroiliac conditions.

ORDER

The Referee's order dated December 23, 1986 is affirmed,
with the exception of those portions of the order affected by the
disputed claim settlement approved on April 5, 1988.

JAMES M. FREAR, Claimant WCB 87-14904
Bischoff & Strooband, Claimant's Attorneys December 7, 1988
David 0. Horne, Defense Attorney Order on Review

Reviewed by Board Members Crider and Ferris.

Claimant requests review of Referee Miller's order that
upheld the insurer's denial of home care services. We affirm.

ISSUE

l. Whether claimant's claim for home care services is
compensable.

FINDINGS OF FACT

We adopt the Referee's Findings, as supplemented by the
following additional findings of fact.

Claimant has failed to prove that home care services are
the reasonable and necessary result of his 1973 compensable injury.

CONCLUSIONS OF LAW

Claimant asserts entitlement to home care services.
Such services are "other related" medical services for purposes of
OAR 436-10-005(17). See Albert Huntley, 39 Van Natta 120 (1987);
William H. Brown, 38 Van Natta 1466 (1986). Thus, it is
claimant's burden to prove that the home care he seeks is the
reasonable and necessary result of his 1973 compensable injury.
We find that it is not.

The evidence most favorable to claimant is not
persuasive. First, the only medical support for the claim comes
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from Dr. Womack's brief note, stating that claimant needs home
health care because he is permanently and totally disabled.
Womack's opiniéd "does rot explain whethe? ¢1&ifant's need for such
care is the result of his compensable injury. Neither can we
determine from the remainder of the record -whethér claimant's need
for home care materlally flows from the 1njury ‘that occurred 15
years ago. We find Womack's conclusory opinion alone insufficient
to sustain claimant's burden of proof. See Moe v. Ceiling

Systems, 44 Or App 429 (1980).

Second, claimant's testimony and that of his witnesses,
while probative, Garbutt v. SAIF, 297 Or 148 (1984), are
insufficient to sustain this claim for medical services, the
resolution of which we find to be a matter of expert medical
analysis. Kassahn v. Publishers Paper Co., 76 Or App 145 (1985).

ORDER

The Referee's order dated March 18, 1988 is affirmed.
ALLAN L. HARTNESS, Claimant WCB 86-15765
Lester R. Huntsinger (SAIF), Defense Attorney December 7, 1988
Order on Review

Reviewed by Board Members Crider and Johnson.

Claimant, pro se, requests review of Referee Emerson's order
that affirmed a Determination Order of November 7, 1986 which did not
award him additional scheduled or unscheduled permanent disability
beyond that awarded by Stipulation dated October 13, 1983. No
respondent's brief was filed. We affirm.

ISSUE

Extent of scheduled and unscheduled permanent parctial
disability.

FINDINGS OF FACT

We adopt the Referee's findings of fact as our own.

CONCLUSIONS OF LAW AND OPINION

Permanent disability

Claimant contends that he is entitled to an award of
permanent disability for his sesamoidectomy. He is entitled to an
award of permanent disability benefits only when permanent loss of use
results. ORS 656.214(1)(a). The medical evidence indicates that the
surgery was successful, and has resolved with no permanent loss of
use. An award of permanent disability for that condition is therefore
not appropriate.

He further requests an increase in his award of scheduled
and unscheduled disability. 1In 1983, claimant signed a Stipulation
accepting an award of 25 percent scheduled disability for each ankle,
and 10 percent unscheduled disability for his low back. That
Stipulation has become final.

In order to prove entitlement to an increase in disability
now, claimant must show that his condition has worsened due to his
compensable injury since 1983. Weyerhaeuser Co. v. Bettin, 84 Or App
140 (1987). His sesamoid fracture has resolved. The medical reports
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of Dr. Hoff, claimant's treating orthopedist, indicates that whatever
degree of instability he still suffers has not worsened since 1983.

Claimant testified that he has hurt various other parts of
his body, including some fingers and his wrist, in falls caused by his
unstable ankles. The Referee considered the entire record including
claimant's testimony. The Referee found and concluded that the
complaints of "diffuse symptomology involving nearly his entire body"
were not related to the industrial injury. We adopt the Referee's
findings and conclusions on this point. He is therefore not entitled
to an additional award of permanent disability.

Overpayment

Claimant contends that there was no overpayment of temporary
disability benefits. The transcript of the hearing indicactes that, ac
hearing, claimant conceded both the fact and the amount of the
overpayment. Because it was conceded, we will no undertake to
redetermine the issue.

Vocational assistance

Claimant raises the issue of entitlement to vocational
assistance for the first time on review. Because the issue was
not raised before the Directvor first, we have no Jjurisdiction to
reach it now. ORS 656.283(2).

ORDER

The Referee's order dated July 27, 1987 is affirmed.

DENNIS J. HARVEY, Claimant WCB TP-88028
Malagon & Moore, Claimant's Attorney December 7, 1988
MacMillan & Scholz, Defense Attorneys Third Party Order on Review

The paying agency has petitioned the Board to resolve a
dispute concerning the proper distribution of the proceeds from a
proposed third-party settlement., See ORS 656.593. The paying
agency contends that claimant's entitlement to a share of the
proceeds of the proposed settlement is to be determined in
accordance with the distribution scheme established pursuant to ORS
656.591(2). Claimant asserts that he is entitled to a share of the
proceeds of the proposed settlement pursuant to the distribution
scheme established in ORS 656.593(1). Claimant further argues that
the paying agency's lien should not apply to that portion of the
proposed settlement which represents a recovery of general damages.

We conclude that: (1) claimant is deemed cto have
assigned his "third party" rights to the paying agency; the
agency's lien applies to the entire amount of the settlement; and

(3) the settlement proceeds should be distributed in accordance
with ORS 656.591(2).

FINDINGS OF FACT

In December 1985, while performing his employment duties
as a crucker, claimant was injured when he trippe