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‘been advised that it made an error in sending a copy cf

CLAIM NO. C 286853 October 2, 1980

EMROY G. FLETCHER, CLAIMANT
SAIF, Lecgal Services, Defense Atty.
Own Motion Order

On Januarv 19, 1971, claimant suffered a compenzuple
injury to his right knee for which this clailu was estab-
lished., The claim was closed and claimant's aggravation
rights have expired.

The SAIF Corporation (SAIF), on Septembor 18, LYE0, |
forwarded to the Board various medical reports which in-
dicated claimant had been hospitalized on August 25, 1930
for an arthroscopy and valgus producing high tiblal osteo-
tomy on claimant's right knee. Dr. Graham related the need
for this treatment to claimant's 1971 injury and reguested
thiis claim be reopened. The SATF indicated it did nol
oppose this reguest.

The Board, after examining the material submitted Lo
it, finds the evidence is suflficient {o warrant a recpening
07 this claim effective August 25, 1980 for payment of
compensation and other benefits provided for by law uscll
clesed pursuant to ORS 656.273.

IT IS 50 CRDERED.

CLAIM NO. A 42 CC 146562 RG October 2, 1980

VIOLA H. MAGDEN (STERN), CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

T~e Board issued its Cwn Motion Determination in the
above ontitled matter on Septesber 19, 1930, it haus since
the oraer to the SAIF Corpora*ion. Tae ovder shoula Lo
amended to show that Aetna Casualty and Surety Compn:y 15
the carrier for the employer at the time of slazmant'.
1972 industrial injury and is responsible for the awsod
granted to claimant.

IT I5 SO ORDERED.




CLAIM NO. C 407286 October 2, 1980.

ROBERT C. PARROTT, CLAIMANT ‘
SAIF, Legal Services, Defense Atty.
Own Motion Order

On September 26, 1980, the SAIF Corporation (SATY)
forwarded to the Beoard copies of certain parts of this claim .
file. SAIF advised the Board claimant had originally suf-
fered a compensable injury on August 15, 1972 and his ag-
gravation rights had expired.

Dr. Armbrust, on August 18, 1980, hospitalized <liaimant
for low back and left leg pain. On August 22, 1980, claim-
ant underwent an extension of the L4-5 laminoiomy and exci-
sion of a herniated disc with an cxtruded fragment.

SAIF advised the Board it did not oppose an Owr Motion
Order reopening this claim for this additional surger:.

The Board, after reviewing the material submitte. to
it, finds the evidence sufficicnt to warrant reopenina of
this claim effective August 13, 1980 for payment »f compoen-
sation and other benefits provided for by law until losed
pursuant to ORS b656.278.

IT IS SO ORDERED. . @

CLAIM NO. 87-CN 17170 S October 2, 1980

ROMELIA GONZALEZ SANCHEZ, CLAIMANT
January Roeschlaub, Claimant's Atty.
Noreen Saltveit, Emplover's Atty.
Own Motion Crder o

In April 1979, claimant recuested, by and through her
attorney, the Board exercise its own motion jurisdiction and
reopen this claim., Claimant had originally sufferec a
September 3, 1970 injury and her claim was initially closed
by a Determination Oxder, dated August 5, 1971. Her aggrava-
tion rights have expired. Attached to claimant's reduest was
a report from Dr. Charles Fagan. - In that report, Dr. ¥Fagan
stated that claimant had marked decreased function cf her
exvremities. He could not state whether this related to her
0ld herniated intervertebral disc or an intervening nuurolo-
gical difficulty. Dr. Fagan also was not sure how mucn of
claimant's problems were psychcgenic. He asked that her

claim e reopened. The emplover, through its carrior,
indicated that it opposed the reopening of the clair.,  The _
Board deferred reopening this claim until additional medical AED

reports were forwarded to it.

2=




In February 1980, Dr. J. K. Glson-Garewal reported thuat
claimant had severe L4-5 radiculopathy which had been coniirmed
by a myelogram. He related this condition to claimarc's
original injury of 1970. - Copies of this report were forwarded
to the emplover and its carrier.

In September 1980, the carrier advised the Boara it
still oppesed reopening of this claim under the Board’'s cwn
motion jurisdiction. "It was their opinion that Dr. Fagan
should be given 'more weight than Dr. Olson-Garewal.

There is also pending in the Hearings Division a case
concerning claimant's appeal of the carrier's refusal to pay
the various medical expenses according to ORS 656.245. (WCB
Case No. 79-9700). -

The Board, after reviewing all the material in this file,
finds it would be in the best interest of the parties that
this case be referred to the Hearings Division to schedule
a hearing in the own motion claim to be consolidated with
WCB Case No. 79-9700. The Referee shall determine if claimant's
current back condition, which has been diagncsed as severe
L4-5 radiculapathy, is related to her 1970 injury and represents
a worsening thereof since the last award or arrangement of
compensation in that case. Upon conclusion of the hearing,
the Referee shall make a recommendation and forward that
recommendation along with the transcript of the proceedings
and other exhibits introduced at the hearing to the Board.
The Referee shall also enter an appealable order in WCB Case

Ne. 79-9700.

WCB CASE NO. 79-4245 October 2, 1980

DELORES M. TYLER, CLAIMANT

A.C. Roll, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

This case 13 before the Board on claimant s reguesst the
Boavrd review the Referee's order which aporoved the 5BIR

Corvoration's (SALT) denial of responsibility tor her head-

aches and left arm problems. Clalmant contendiz the hefaereo
ecred in doing so. The Board finds the Referce corrocily
recited the facts in this caso, except for arn erroc in ndi-

cating Ur. Stephen Stoluberg ds a psycniatrist when, an
fact, he 1s & neurologist.
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The Board, after de novo review, modifies ‘the Relcreo's

~arproval of SAIF’s denial. The lay testimony LStabl;ﬁhGS
the claimant's job involved stress and pressur Drs. Hongd
and Hill, who have been involved in {reating Lmaimant, are of
ti.e opinion that it is reasonably  probable, medically, that
the stress, pressure and tension of claimant's job witih this
employer was a material contributing factor, among others,
which produced her condition of headaches for wnich tney hacd
treated claimant. The Board finds the opinions of the treat-
ing physicians to be more persuasive than that of Dr. Decanna
Stolzberg, who axamined claimant and was not ilnvolvecd In
treating her. Therefore, the Board reverses that portion of
the Referee's order which affirmed SAIF's March 9, 1979 de-
nial of claimant's headaches. The evidence docs not estab-
lish that claimant's left arm pain, whatever its cause, 1s
related to her employment. Therefore, the Board affiims the
denial of that condition. The Board remands that cladir to
SAIT for acceptance and payment of .compensation and cther
benefits provided for by law until closed pursuant tc GRS
656.268. Claimant's attorney is entitled to a fee for ore-
vailing in overcoming SAIF's denial.

The Board affirms the remainder of the Referee's srder.

ORDER
The ordar of the Referee, dated Lecember 24, 1974%, is
modl fied. '

The SAIF Corporation's denial of March 9, 1979 .o claim-
ant's claim for her headache condition is set aside hig
ciaim is remanded to it for acceptance and paympent of compen-—
sation and ‘other benefits prOVded for by law until closed
vursuant to OR& 656.268.

‘Claimant's attorney 1s hereby entitled Lo an atitorney's
fee for his services both at the Hearings level and at Board

level equal te $1,100, payable by SAIT Corporation.

The :emainder of the Referee's orcer is affirmed.

@




WCB CASE NO. 79-8982 . Qctoher 6, 1980

KARL JO ANNEN, CLIAMANT
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys. .
Reaquest for Review by Claimant

This .case is before the Workers' Compensatiorn Beard en
claimant’'s request that the Board review the Referee's order
which affirmed the employer's denial of his claim. Cleimant
contends that he has proven that his claim is compensable and
that the denial entered by the empleyer was iate and he is
entitled to penalties and attorney's fees because 6f the late
denial. The Board finds that the Referee correctly recited the
facts in his erder.

After de novo review of the record in this case, the Board
reaches & somewhat difference conclusien than that reached by the
reached by the Referee. The Board dees concur with the Referee
on finding that this ¢laim is net compensable. The greater
weight of the evidence dees not support claimant's coententioen
that this- claim is compensable. Therefore, the Beard would
affirm the Referee's affirmation of the empleoyer's denial.

However, the Board finds that penalties and attorney's fees
must be assessed against the empleyer and its carrier for its
late denial of claimant's claim. The employer, on er about July
$7, 14979, had notice of this claim. However, a denial was not
issued until September 26, 1979, two days late. The Board would
assess a penalty equal to #5% of the compensation payable to the
claimant frem September %8, 1979 t¢ Septemtber 26,'?979 and
assesses an attorney's fee payable to claimant's atterney in the
sum of $1+00 for this late denial.

The Referee's order, dated April T, 1980, is medified.

Claimant is hereby awarded an amount equal to 4#5% of the
compensatioen for .the peried from September 18, +979 te¢ September
26, $979. Claimant's attorney is hereby awarded an atterney's
fee in the sum of $t00 for the empleyer-carxrier's late denial of
this claim. '

The remainder of the Referee's erder is affirmed.




CLAIM NO. AC 101733 " October 6, 1980

GEORGE COOQOPER, CLAIMANT

bEmmons, Kyle, Kropp & Kryger,
Claimant's Attys. .

SAIF, Legal Services, Defense Atty.

Own Motion Determination -

This claim for a November 21, 1967 compensable left leg |
in“ury was referred for a consolidated hearing with another
caze which was pending in the Hearings Division. The clainm
had been originally closed by a Determination Order, cated
May 21, 1968, which awarded claimant temporary total disability
compensation and compensation equal to 10% loss of his left
leg and 10% unscheduled disability. :

Claimant, by and through his attorney, in July 1977,
requested the Board reopen this claim under its own motion
jurisdiction. Claimant's aggravation rights had exgired.
The Board, finding that claimant had also been involved in a
compensable injury in 1976, referred this matter ts che
Hearings Division to resolve the issuc of whether clailmant's
condition at that time was related te his 1967 injury and
represented a worsening thereof since the last arrangenent
and award of compensation or is a result of his 1976 injury
After the hearing, the Referee found that claimant's <urren
left leqg problems are a direct result of the 18967 injuny.
ie was unable, howevexr, to rate the permanent disability
claimant has due to the wide range of nedical consideracions
and lack of specificity in claimant's testimony. The Boarca
forwarded this file to the Evaluation Division for a recomien-—
dation with respect to claimant's loss of function ot the
left leq. -

-

The Evaluation Division advised the Board that in 19686
claimant had a full range of motion of the left leg and had
no instability. The only objective finding at that uvime was
a 1/2-inch shrinkage of the left thigh. Dr. Snell repourtca
that claimant had only minimal residuals in his left I.ag.

" Obvious atrophy of the distal guadriceps and biceps muscula-
ture was found. There was also a diminished sensatio: of
the lateral left calf. Right knee reflex was more aciive
than the left. Based on all trhe evidence submitted to it,

the Evaluation Division recommended that claimant be granted
additional award of 15% loss of his ‘eft leg, makin., a total
award of compensation equal to 25% of the loss of the left
leg.

The Board concurs with this recommendation.




ORDER

Claimant is hereby granted compensatien equal to 22.5
degrees for 5% loss of the left leg. This award is in additton
te the previous award he has been granted for this injury.

Claimant's attorney is granted as a reasonably attorney’s
fee a sum equal to 25% of the increased compensation granted by
this order, payable out 6f said compensation as paid, net toeo
exceed $3,000.

WCB CASE NO. 80~8104 October 6, 1980

JEFFERY L. DAWLEY, CLATIMANT
Galton, Popick & Scott, Claimant's Attyq.
Schwabe, Willaimson, Wyatt, Moore
& Roberts, Employer's Attys.
Own Motion Order

On September 5, 4980, claimant filed a request for hearing
in WCB Case Wo. 80-8+404. The date of injury invelved in that
case was April 24, ¥975. Claimant recited the issue as being the
denial of his e¢laim issued on August 9, 4980, atterney fees,
failure to reclassify the claim as disabling, payment of zl11
causally related medical expenses and penalties and atftorney
fees.

On the same date, c¢claimant also requested the Board to
exercise its oewn motioen jurisdiction and open the claim for the
April 24, %975 injury. Claimant's injury occurred when he
ingested a small amount of Vanisel while working for Mack Trucks,
Inc. This injury was classified &s & non=disabling injury
Claimant recited in his request that since April 26, %975 he had
seught continuocus treatment due te this injury. It was indicated
that claimant continues to have chest: pain, difficulty in
btreathing and swalleowing, constant post-nasal drainage,
nervousness and sleeplessness. Claimant, by and threugh his
attorney, requested that the Board issue an order which would
reopen this elaim fer the payment of all benefits provided by
law, reclassify this claim as disabling, provided temporary tetal
disability benefits frem May 3%, 4975 until terminated pursuant
to ORS 656.278, order the payment of all current and accruing
causally related medical expenses and award claimant's attorney a
fee. In the alternative, claimant requested this claim be
referred teo the Hearings Divisien for a recommendation frem the
Referee after & hearing was held in tandem with the other pending
case.




The Board, after reviewing all the evidence suab cted
to it, and claimant's request, finds it would be in the best ‘ip
‘interests of the parties if claimant's request for cwn

motion relief was remanded to the Hearings Division 1o be
set for a hearing with the case currently pending in the
Hearings Division. The Referee shall determine if the Board
should exercise its own motion jurisdiction and reopen this
claim for payment of all benefits and compensation provided.
for by law, if this claim should be reclassified as disabling, .
if claimant is entitled to temporary total disability compein~
sation from May 31, 1975, and if claimant is entitled to .
have all accrued and occurring causally related medical
expenses paid for by the employer. The Referee, at the
termination of the hearing, shall cause.a transcript oI the
proceedings to be prepared and forwarded along with his -
recommendation on the above issues and all the evidence
introduced at the hearing to be forwarded to the Boch for
its consideration.

IT IS SO ORDERED,

CLAIM NO. %D 30716l OQctober 6, 1980

DORA E. DENSBERGER, CLATMANT : e
Harold W. Adams, Claimant's Atty.

SAIF, Legal Services, Defense Atty.

Own Motion Order

On September 19, 1980, claimant, by and tnrougn her
attorney, requested the Board exercise its own motion juris-
diction and reopen this claim for the June 4, 1978 injuries
to her neck, back and hands. Attached to this request were
various documents. This claim was closed by a FPebruary 9,
1979 Determination Crder which granted claimant an award of
temporary total disabhility compensation and compensation
egual tc 16° for 5% for her low and nid back injury. This
claim was reopened for treatment to her thumbs and closed by
a July 10, 1979 order which granted nc additicnal perimanant
partial disability. Claimant'e aggravation rights hawve not
expired. Claimant requested a hearing on the July 1v, 1979
Determination Order. On August 16, 1979, claimant entered
into a stipulation which gave her an additional award cf
compensation for back and forearms. The requests or hearing .
waere dismissed. :




The Board, after reviewing the material submitted to it
along with claimant's request, finds the.evidence is rot
sufficient to warrant the reopening of this claim at uhis
time. Claimant had the opportunity prior to entering into
the stipulation of contesting the adeguacy of the awards of
compensation, but failed to do so. The Board does not find
the facts in this case warrant the reopering of this claimnm

under its own motion jurisdiction.

ORDER

Claimant’s request for own motion relief is denied.

CLAIM NO. ZA 865987 October 6, 1980

JOHN HENRY EILWELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This claim was recopened by an Own Motion Order, cated
September 28, 1979, effective as of the date claimant was
hospitalized for surgery recommended by Dr. Walavam. Sr. J.

‘Betts, on November 14, 1979, hospitalized clalmant an on
-the next day operated on both of his eyes.

The Orthopaedic Consultants, in January 19380, repcerted
claimant's left knee condition was nol stationarzy. Thev
felt claimant had advanced progressive traumatic and degen-
arative arthritis of the left xnee, which was relazec LD
ciaimant's 1961 injury. Dr. Sirounian was treating ~lilmant
for this problem. '

Dr. Betts, con February 28, 1980, agaln operated on
claimant. This surgery was on claimant's left wye and
consisted of a bone graft from the illiac fossa to the
orbital floocr of the left eye and reinsertion of che in-
ferior rectus and recession of the superior rectus of the
eye. :

In May 1980, Dr. Hamel, OC.J., reported claimant had
been fitted with glasses.. Dr. Zetts reported claimant had
20/20 vision minus two in the distance and in the near
20/30. .

On August 15, 1980, Dr. Sircunian cpilned clalimanl's
condition was medically stationary. He Zelt claimant woula
need additional palliative treatment and possibly a total
knee replacement in the future.




On September 2, 1980, the SAIF Corporation requesied a
ldetgrmlngtlon of claimant's disability be made. The Eval=-
vation Division of the Workers' Compensation Department, on

September 18, 1980, recommended claimant be awarded additicnal
temporary total disability compensation from Movember 14,

1979 through August 15, 1980 and reccmnended no additional
permanent partial disability for loss of vision.

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted temporary total disability
compensation from November 14, 1979 through August 13, 1980,
less time worked. The record indicates that this awarcd has
already been paid to claimant. '

CLAIM NO. GC 449993 October 6, 1980

DELRBERT D. GRAY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On August 12, 1980, the Board entered an Own Motion
Order ordering this claim be reopened as of the date claimant
entered the Northwest Pain Clinic program. Claimant entered
this program on July 22, 18980. Dr. Seres reported that he
was discharged on August 8, 1980. The final diagnosls was
chronic mechanical low back pain with no evidence of naerve
root compression and status post-operative laminectomy anc
foraminotomy. Dr. Seres did not feel that claimant was
rotivated to return to work. ©On September 18, 1980, SAIF
Corporation requested that a determination be issued 1a this
case since claimant's condition was now medically statilonasy.
SATTF forwarded to the Board the entire file in this case.
SATF indicated that 1t had pald clalimant temporarv teutal
disability compensation for the period from July 22, 1980
through September 5, 1980. The Board, after reviewing tne
material in this file, finds that claimant is entitled to an
award of additional temporary total disability compensation
for the peried of July 22, 1980 through aAugust 8, 1985, but
is not entitled to any additional award of permanent vaviial
disability. SAIF is to be given credit for the temporary
total disability compensation it paid claimant. The Board
feels that in this. case claimant should be referrea to the
Field Services Division for intensive effort to piace him in
employment which he is capable of performing.

_10_




ORDER

Claimant is hereby granted compensation Ffor temporary
total disability from July 22, 1980 through August &, 1980,
less time worked. 'The evidence indicates that SAIF Corpora-
tion has already paid this award to claimant.

WCB CASE NO. 79-8769 October 6, 1980

ROBERT H. KLINEBOUGH, CLAIMANT

Robert H. Grant, -Claimant's Atty. oy
Thomas E. McDermott, Employer's Atty. .
Order of Dismissal

A request for reviéw, having been duly filec wi=it the
Werkers' Compensation Board in the above entltled ma:ioer
by the employer, and said request for review now having been
withdrawn, a h

17 IS THEREFORE ORDERED that the reguest for reviow
now peniing .before the Board is hereby dismissed and tre
order of the Referee is final by operation of law.

CLAIM NO. 76768 October 6, 1980

JAMES A. POELWIJK, CLAIMANT
Richard E. Fowlks, Claimant's Atty.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer’s Attys.
Own Motion Order

On Septemper 16, 1980; claimant, by and through his

. attorney, requested the Board exercise 1ts own motion: juris-

diction and-reopen this claim for his August 7, 1973 injurv.
This claim was initially closed by a Determination Ovazy,
dated February 28, 1974, and claimant's aggravation rlgnts
have expired. It was indicated that claimant injured nhas

back while returning from his »nlace of employment on May 10,
1530. <Claimant had fallen and as a vesult of this £all his
fusion, which had been done for his 1973 injury was fractured.
Claimant was cperated on Septerber 5, 1980 and the ifracture
was surgically repaired.

-11~




On September 18, 1980, the employer advised the Board
that it had received a copy of claimant's regquest fon own
motion relief. It strenuously opposed any order reopening
this case at this time. The employer noted that clalmant's
most recent treatment was due to an 1nterven1nr 1nju1y which
occurred off his job.

The Board, aiter reviewing the evidence submitted to |
it, finds the evidence does not warrant a reopening ot this
claim under its own motion jurisdiction at this time. This
is based on the fact that there was no medical support
furnished by claimant to support his request. Further, that
the evidence before the Board indicates that claimant has
suffered an intervening injury for which he obtained additional
treatment. - '

ORDER

Claimant's request that the Board exercise 1ts own
motion jurisdiction and reopen his claim is denied.

WCB CASE NO, 79-9562 ‘October 6, 1980

RICHARD M. SPILLERS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order Denying Motion

The Beoard is in receipt cof a motion to Jismiss claim-
ant's request for review. SAIF Corporation Zound no gaqi,
for claimant's appeal and recommended the case be d.zmisscd.
The Board finds that claimant has appeal rights frOF Lh
final corder of the Presiding Referee, dated Ayri; ig, 1980.
“he Board will proceed to review the sole issue in this
case which is the propriety of the Referee's crder Anv
issues raised at the earlier nearing cannot be considereﬁ
in this Board review.

The employer's motion to dismiss claimant's request for
review should be denied.

1T IS SO ORDERED.

-12-




WCB CASE NO. 79-7211 Octcber 8, 1980

JOHN BARROWS, CLAIMANT

Doblie, Bischoff & Murray,
Claimant's Attys.

Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.

Reguest for Review by Claimant

This case isvbefore the Workers! Compensation Board on
claimart's reguest it review the Referee's order which
affirmed the permanent partial disability awards claimant
had previously received. Claimant contends he 1s entitled to
an award of compensation equal te 80-85% unscheduled disa-
bility for his 1971 injury. The Board finds the Referce
correctly recited the facts in his order.

After a de novo review of the record in this case, the
Board reaches a different resuit than that of the Relerce.
The last award of compensation in this case was made by the
July 30, 1979 Determination Order. The only subseguent
medical report 1s the February 5, 1980 report of Dr. Mason.
He reported claimant had marked limitation of cexvicau
movement and marked limitation of movement of the back. It
was Dr. Mason's opinion claimant has significant spondyliosis
of the cervical and lumbar spine and significant disapility. -
The Board, after reviewing this case, comparing the facts in
it with other cases, finds claimant is entitled to an in-
.grease in his award of compensation. The Board finds clailrmr-
ant 1s entitled to an award of compensation egual to 112°
for 35% unscheduled disability for his MNovember 15, 1977
upper and low back injury.

ORDER

The Referee's order, dated March 17, 1980, is mcdified.

Claimant is hereby granted an award of compensation
equal to 112° for 35% unscheduled disability for his upper
and low back injury. This is in lieu of any previous awards
of unscheduled disability for this injury.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to z5% of thelincreased compen-
sation granted by this order, payable out of sa;d CGmpensa-
tion as paid, not to exceed $3,000.

~-13-




WCB CASE NO. 78-~730 October 8, 1980

LINDA LEE HARRY, CLAIMANT : a
Evelyn Scott Harris, Claimant's Attv.

SAIF, Legal Services, Defense Atty.

Order Of Remand

On September 23, 1980, claimant, by and through her )
attorney, requested the Board to remand this case tc Referce
Seifert to consider additional information. Attached to
this request was an affidavit of claimant's attorney and
various medical reports. . Claimant's attorney.stated new
nedical evidence which was not available at the time of th:
hearing with respect to the clinical testing ¢f claiwant and
the diagnosis and treatment of claimart had been discovered.
Further, claimant was now able to travel to be examinéd by
the SAIF Corporation's doctors, where as befocre she could
not. SAIF Corporation indicated it opposed any order re-
manding this case to the Referee. '

The Board, after being fully advised in this case,
finds. the best interests of justice would be besgt served by
remanding this case to Referee Seifert to consider the new
additiocnal evidence claimant has discovered which was not
avalilable at the time of the hearing.

IT IS SO ORDERED. ' ' - 6

WCB CASE NO. 78-9575 October 9, 1980

CHARLES . ANDREWS, CLAIMANT

C.H. Seagraves, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Regquest for Review by the SAIF

This case is before the Workers' Compensaticon Looard on
the SAIF Corporation's (SAIF) reguest the Board revirw tho
Referec's order which affirmed the award of permanenl partc.al
disability granted by the November 24, 578 adminiscoative
Devermination Order, orderaed tomporaty tocval disabiiicy
compersation from October 31, 1978 until such compenrsition
is terminated and awarded an attorney fece. HALY congundg
the awarding of temporary total disanility compensation is

IS

ar errcr on the Referee's part and the tempdrary LonaL
disability compensation should commernce as Of Januasy Y,
1979,
The Board finds the Referee correctly reocited tne facts a

in his order.

-14-




After a de novo review of this .case, the Boara roaches
a different conclusicon than that of che Referee. The evidence
indicates claimant was discharged from the Callahan Center
for his non-cocperation. Then this clalm was closed as of
that date by an -administrative Determination Order .ssued by
the Evaluation Division of the Workers' Compensation Jepare-—
ment. The Board finds claimant's condition was not maedically
stationary and, therefore, no award oI compensation or
permanent partial disability should have been granted.
Furthexr, the closing of this claim was a puaitive act Ior
‘claimant's non-cooperation. To award claimant temporary
total disability compensation rfrom the date of this closure
mtil he again was under medical care and treatment would
render such action a nullity.

The Board finds the administrative bDeterminatic. Orde:
correcltly terminated temporary total disability compunsatlon.
It sheould nol have awarded any permanent nartial disc.bility
compensation. Further, the Releree erred in ovdering temporary
total disability compensation {rom October 31, 1973 to
Decembcer 5, 1578. The temporary total dAJJblhiby comnensation
should commence as of December 5, 1978, .the date clas.aant
was again under medical treatment. The RBoard finas the
Director of the Workers' Compensation Department doos save
the eauthority to suspend payment of compensatlion 1n cases
such as this.

ORDER

The Referee's order, dated November 5, 1979, as .o-

issued on December 3, 1979, is modified.

The administrative Determination Order, Jdated Novomber
24, 1978, is modified by setiing aside the award of sermanaint
partial disability. The carrier is ertitled co credi: the
-payment of that award agalinst any temporary totel disabilily
ccmpensation.
Tt i1s further ovdered that temporary total disability
compensation be pald to clarmanc from December 5, 197% vneal
thig claim is closed pursuant to ORS 656.268.

‘"aimant's attorney is heveby oranted as a rveassnalkble
atvornev's fee a sum egual to 25% of the lhcreds ;
wion for temporary total disakility from Decerivor
pavakle cut of said compansation as paild, rot Lo exceed
$750.
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WCB CASE NO, 79-1333 October 9, 1980

CHESTER E. BURLESON, CLAIMANT .
Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.
Request for Review by Claimant

This case is before the Workers' Compensation bLoard oo
claimant's regquest that the. Board review the Referee's order
which granted him an award of compensation eguas Lo 320° foor
132% unscheduled disability Zor his low back injuzy in lleu
off any previous awards. Claimant had previcusly Leen granted
arn award of compensation equal to 1i2¥ for 334% unscncduled
disability by the February 7, 1979 Determination Crdey.
Claimant contends that he is normanently and totally disacicd.
The Board finds the facts recited by the Referee in his
order are correct.

After a de novo review of the record in =hisz case, s
. Board finds that clainmant is permanently and totally disabicd.
Claimant is 47 wyears old and has approximately three /cars

of ecucation. He reads at the first grade level. Claimant

J(r - L
it
La
|
]

was classified by Dr. Ackermar as being functionully :iliterate.

Dr. McGee felt that claimant could be expectec to perliorm

light work 1f he was able to work within the Sollewilng
restrictions: no heavy lifting greater than 2T pouands,
avoldance of repetitivc bending, twlsting witn regaras to

the lunbar spine, avoidance of stending or siteing foos
prolonged periods cof time, and avoidance of proilongea standinc,
sitting or driving. Dr. McGes felt that witih claimani’s
cbviousiy marked limitations, previous educatinnal experlences,
i.e., his lack of reading ability, progncsis for claim:
returning to meaningiul work was extramely guarded. Dy,
Miciee was hesitant to state that claimant wes tolally and

permanently disabled from any type of emplcymect on.a regular
basis. Claimant has attemnted to improve hils reading abllity,
but hag not gotten past the primer reading stags.  Or.

7

hckerman felt that clalmant wouid neca vocational coungeling
and rehabilitation in order to become omployvable. licwevar,
based on .claimant's past educdétional histery, ris age, his

iiliteracy and berderiine inteilectual aebility, and iy .
history of non~-succaessful eduratioqal LLfoL_d, Lr. Ac.bznan
felt the feasibility for re-ewzloyment was extromely
He felt that claimant would quaLle orLy LTorsaight,
and sedentary labor for no more than one or Lwo aours: wer
day. Dr. Ackerman could not cconceive of any emplover wr
would employ a worker «ith suca restrictions.
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Claimant's prior work experience consists of mainly
menual heavy tvepes of emplovment. Besides workiing asn o
truck mechanic ne has worked hauling trash, as a labouer i
a sawmill, loading box cars and pezformnd various othe:r JoLs

in sawnills and on farms. Dr. Martins, in April 1979, opined’
that after reviewing Dr. Ackerman's report, clalimant wes not
apt to return to any gainful oz suitable employment Locause
of his disability. He based this opinion on claimani's

rior work experiences, his attempts from the past to return
tc obtain more education and rauraining and his lack ci
success in doling so.

The 3Board finds that the prepondervance of the evidencoe
in this case supporits claimant's contention that he L&
permanently and totally disabled. Both medlical repceros a
opinions indicate that claimant is unsole to perform, on a
regular basis, anvy gainful and suitable cccupation. . 18
obvious from the reports in this file that any attemgt at
vocational rehabilitation for this cluimant because oI nis
illiteracy, age, and past failures in trying to further hic
education would be futile. After this injury, claimant d4did
attempt on more than one occasion Lo return te his previous
empleoymant, but he was unable to perrorm that werk. i
appears that the consensus of the medical reports is that
claimant can do only a limited number of hourse ¢f work per
day, in the range at most two to three hours per 2ay. This
wourld prohibit him from being hired by any empiovec. The
Poard finds that the greater weicht of the evidence irn this
case establishes that claimant is permanently and fovaily
disabled. Therafcra, the Doard would girant claimant an
award of permanent total disabliity edfective the dovs of
the Rererece's ovder.

CRCER

The Referee's. order, dated Mareh 31, 1985, is medificl.

1
i
e

imant L herehy granted an award of permanent and
total e

a
iszabilicy elfecuive the date of the Refervee's osder.

Claimant's attorney 1s hereby wranted as 3 reascnabdlo
attorney's fee for his services at Board reviaw o sum el
to 25% c¢f the lrcreased compersation, payable oes of sald
compensavicon as paid, not to exceed $3,000.°
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WCB CASE NO. 79-1763 October 9, 1980

CAROL J. FELLOWS, CLAIMANT

John Patrick Cooney, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

This case |s before the Board on the SAIJF Corporatlion®s
(SAIF) request the Board review the Referee®s order which granted
clalmant an award of compensatlon equal to 37:5 degrees for 25%
loss functlon of his right legs The SAIF contends thfis award Is
excessive,

The Board finds the Referee correctly reclited the facts In
his order.

The Board, after de novo review, reverses the Referee®s
decisfion In this cases Dr. Mclntosh, In December 1978, repocrted
ctalmant had socme symptoms and would have to learn to lfve with
them. No additional surgery was suggested. Clalmant does have
taxity of the medical collateral and anterfor cruclate
figaments;, She was granted an award ¢of compensation equal to
22.5 degrees for 15% loss of function of her leg: The medlical
evidence In this case does not support the Increased compensation
granted by the Referee.

Further, claimant had not lost welght to reduce the

disabfilty she suffers due to this injurys Clalimant has been
described as grossly cverwelghts. |1t has been suggested that she
lest weight, but has not dene se:c | f clalmant tost welight, her

knee would be placed under less stress: This woutd result In the
reduction of the symptoms claimant experlences in her knee and
reduce the amcunt of dlsablifty cliafmant has In her leg:

The Board does net find the totality ¢©f the evidence
sypports an increase In claimant®s award of compensation, |1
finds cialimant has been correctty compensated by the
Determinatlon Orders f{n this claim; Therefore, +t+he Board
reverses the Referee®s corder In Its entirety.

ORDER

The Reteree®s order, dated December 28, 1979, and Order of
Reconsideration, dated March 31, 1980, are reversed in thelr
entirety.

The February 9, 1979 Determination Order Is restored and
affirmed,
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WCB CASE NO. 79-3659 October 9, 1980

BILLY JOE HARRISON, CLAIMANT
Lawrence L..Paulscon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

This case |s befcre the Workers® Cempensation Board on
clalmant®s request that the Board review the Reteree®s order
which granted claimant compensation for temporary total
disablllty, a penalty equat to 25% of the temporary tctal
disabltity compensation to cltalmant for the perfod of February
16, 1979 through March 6, 1979, reversed the SAIF Corporation®s
{SAYF) denial of claimant®s aggravation and granted clalimant an
award of compensation aquat to 95 degrees for 30% unscheduled

disabfitity. Claimant contends his condition s not medically
stationary, he is entlitted to an additional award of temporary
total disability compensation or, In the afternative, if his
sondition is statlonary, he Is entitted to additlenal

compensaticn for his permanent partlial disabliftys

Ctaimant, a 27-year-oltd truck driver, on October 26, 1975,
suffered muitiple fnjurfes when his vehicle turned over on an icy
road In ldaho: This tnjury resulted in clafmant suffering
compression fractures of D11-12, T12-L1, fracture of his teft
cltavicle and the fracture of four ribsq After this Injury,
clalmant also develcped a conditlon which was diagnosed as
posftienal vertigo which was retated to his Injury. Dry James
Baldwin released clafmant for regular work on Aprii 18, 1976,

The Orthopedic Consuiftant, in July 1976, dlagnosed healed
cempression fractures D11 and D12 with contfnulng residual
radizular pain, healed left cltavicle fracture, healed muitiptle
rib fractures and miid tendinitls in the right shoutder: It was
thelir opinton ctaimant was unatle to return tc his previous
employment as a truck driver: They recommend that he change jobs
to 2 more sedentary type of occupation:; Dr. Cherry concurred
with the Qrthepedlic Consultants that clalimant weould be unable to
return to his job as a truck driver;

‘ Claimant has a 12th grade éducaflon plus approximately 1-2/3
years of pollice sclence study In a community coltege; His sole
occupation has been that of a truck driver:

Iln September 1976, DOr. Mason, the medlcal examliner of the
disabil ity Prevention Center opined that clalmant could return to
work zs a truck driver after a period of adequata physical
rehabllitaticn: Howaver, he felt |+ was advisable *that ciazimant
do no excessive lifting, bending, and twisting at the beginnling
of his employment.
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In February 1977, Dr. Pasquesl reported that claimant®s
cendition was statlonary: He reported that clfaimant contlnued to
have chronfc dorsotumbar pain. He rated clalmant®s impalirment as
19% of the whole man.

in Octeber 1976, clalmant was referred for vocatfonal
asslstance: However, In March 1977, he was found to be
ineliglbie because claimant had declded t¢ engage in a business
of his owng

A Determinatlion QOrder, c¢ated March 25, 1977, awarded
claimant temporary tctat disabitity compensation from QOctober 26,
1975 through March 14, 1977 and granted clalmant compensation
equal to 32 degrees for 10% unscheduled disabllity fer his head
and back Injuries; A Stipulation was entered Inte on September
11, 1977 which provided that claimant agreed t¢ accept additicnal
compensation equal to 10% unscheduled disabllity for which he
would dismiss his request for hearlng in which he ctaimed
addlticonal medical, vocatlonal, and temporary totat acgisabt ity
compensation as well as additlonal permanent partial disablltity
than that he has been awarded by the March 25, 1977 Determinaticen
Order

tn April 1978, clalmant was referred for vocational
assistance again. He had been working as a truck driver, but had
developed diffliculty In performing that job and sought lighter
wOTrk,

in February 1979, Or. Cherry reperted that cltalmant had been
invelved in an automeobile accident on January 18, 1979 and had
difflculty with his neck after that Injury: He fndicated that
clalmant also had aggravated hls low back conditicen: Dr. Cherry
prescribed Darvon and physical therapy for claimant; He felt
that this claim shouid be recpened for treatment =z2nd that
cltaimant shculd be retrained for another cccupation: ©Or. Cherry
diagnosed healed fracture of the clavicle, healed fractured ribs,
right shoulder sprain, resfduals ¢of fractures of T11 and 12 and
tow back strain, all related to cltaimant®s original Injurys He
felt due to the January 1979 injury, cltzimant experienced an
aggravation of his low back strafn with pain In the right lower
extremity. He expected that with treatment, claimant®s conditlon
would return to that which [t had been previous tc the January
1979 injury.
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Dri Pasques!, In March 1979, agalin examined claiment: He
felt that clafimant®s condition was statfonary and that treatment
claiment was recelving at that time was palilative rather than
curative, Dr, Pasquest felt that claimant should be assisted in
obtaining work which did not require repetitive bending,
stooping, twisting, not require him to have to |1ft mere than 59
pounds, and nc¢t requirlng him te sit or stand thrcugh an entire
elght hour shift without being ablte to change his posftions as
he felt necessary. It was his opinlon that clalmant®s back
problems had become worse as they would have been zs a2 result of
his origlnatl injury. However, he did not feeif that ciaimant had
any greater Impalirment than that which he had previcusly: Dr:
Pasquest felt that clalmant®s <condition was baslcally the same
as he was willing "to pay the price In pain." Dr.; Pasquesl felt
that claimant®s continuing to drive.a *ruck would aggravate his
back ceonditiony

Cn Apri) 10, 1979, SAJF denied claimant®s aggravation claim;

In May 1979, Dr.: Cherry indlcated that ne felt claimant®s
claim should be recpenad ¢n the basis of an aggravation: He felt
that cleimant®s back condition had aggravated before the
automcblle accldent in January 1979.

In October 1979, & vocetlicenzl counsetor reported that
ctaimant®s work experience had been basically that 3s a truck
drivar, The counselor reported that he hazd spoken to Dr. Cherry
who had ptaced a {3-pound Iifting restriction on clalmant and
indfecated that DOr; Cherry had retfeased claimant for light workg
i+ was noted that claimznt had not been seen by Dr. Cherry since
June 1979; Dr:. Cherry &advised the counseler thet he felft
ctaimzant should {Imit his bending and shcutd be able to stand
part of the time of any jobs, Ctltaimant was sent on varifous job
leads, but was unable to obtain any employment. He attempted to
obtain employment as a dispatcher for 2 trucking firm a2s well =zs
2 heavy equipment satesperson.

The Referee set aslde the denlfzl of clalmant®s aggravation
clalms, He ordered SAIF to pay a penalty of 25% of the amount of
the first Instaliment of temporery total disabfiity compensztion
that had not been paid within 14 days and granted <laimant an
award of compensatlion squal to 32 degrees for 10% unscheduled
disabfllty, making 2 totsl zward in thfis case equatl to 9 degrees
fer 30% unscheduled disabitity:. The Referee further granted
ctaimant®s attorney 2 fee out of thls Increased compensationy
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.The Board, after de novo review, affirms the Referee®s
order; The Board finds that the preponderance of the medlcal a
evidence indlcates that claimant®s condition is mediczlly
statlonary and that he |s not entltled to any addlitlonal
temporary total disabltity compensation:; Further, the Boeard
finds that based on alt the evidence in thils case, the Referes
correctly assessed the toss of wage earning capacity claimant has
experienced due to this injury and that his award of compensation
compensates claimant accordingly for this loss of wage earning
capaclty: Therefere, the Beoard aftirms the Referee®s order.

ORDER

The Referee®s order, dated January 23, 1980, as corrected on
January 25, 1980, s afflirmed:

WCB CASE NO. 77-7327 October 9, 1980

SAMUEL G. HENTHORNE, CLAIMANT
Emmons, Kyle, Rropp & Kryger,
Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore _
& Robherts, Employer's Atty. e
Request for Review by Claimant
Cross—-appeal by Emplover

This case Is before the Workers® Compensation Beard on the
clalmant®s and the employer®s request that the Board review the
Referee®s order entered in this case: Cilalmant contends that he
is entltied to additional temporary total disabilty compensation
and an additional award cf permanent partial disabtity. The
employer centends that the award of temporary total disablity
granted by the Referee Is Incorrect and that clealmant did not
sustain any permanent partial disabitity due to this injury.

The Beoard {finds that the Referee correctly recited the facts
in his order.
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ATter de novo review of the record in thrs ciase, whe
Board comes Lo a differsnt conclusion than that reachad bg
the Referee. The 3card does not find that claimant 195 gntltleg
to additional temporary total disability comreﬂcation peyond
the August 4, 1377 date as granted by the Fereree. 'Lh?
Orihopaedic Consultants, in July 1877, report:; that o
condition was stationary. They felt chat clailment coulid
return to the same occupation without iimitation or Lo some
other occupation. They rated the loss of function of Fldlmant's
back as none. Dr. Hoyt, on August 4, 1977, reported tnat he
felt the Orthopaedic Consultants' work-up was excellcpt. e
noted that claimant's low back problem was one of a cnronic
recurring condition. It was deemed advisable Lo change
claimant's trececment to include some thoracic znd cervical
segments. Dr. Hoyt noted that at the time of June 1377 to

late Jaiy 1977, clalmant's back pain idecreased. He folt
that claimant would be able ©o do lignht work bui should have
time to strengthen his spine along with "Chiropraciic reco..-
struction”. He felt this woulé take approximately tnice
iwonths.  The Determination Order, dated Noverber 16, 1977,
termirated temporary total disability compensaticn offeccive
August 4, 1977. In April 19738, Dr. Hovt revortsd that,
craimant would continue to require walliative care und that
this would be necessary even without modified work. He “1
that clalmant was restricted to a limited amount of

stooping, bending, and twistling type modified emplovre
I'e notzé that claimant had worked towavds stabilizai:cn of
his condition but this had not been completely accorslis]
The Board finds that the medical evidence indicates chat
cialmant's conditicon.was medically stetionary and thne claim
was correctly closed with the termination of temporary Lonal
disability as of pAugust 4, 1377. " The treatment sugy DY
Sr. lloyt could have been provided under tne provisicns of
GRS 656,245,  Therefora, the Board reverses this porcion of
the Referee's order. '

. q.
nh
F
Al
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Further, the Board does not acree with the Referee's
award of permanent partial disabilityv in this case. in >
1976, Dr. Neumann felt that claimant would not have any 6
permanent impairment due to this injury. The Orthovaedic
Consultants, likewise, concluded that claimant had no less
of function to his back due to this injury. However, Di.
lMertens and Dr. Llewellyn both agreed that claimant.should
not return to his former employment as a millwriuht. They
noted that claimant continued to have pain in nis neck and
low back after bending, stooping, twisting andé heavy lifting.
Claimant is in his mid-30's, has a high school ecducation and
approximately 10 to 15 hours of work at a comnmunity college.
Dr. Llewellyn felt that claimant would have to guard against
heavy l1ifting, strenuous lifting, repetitive foxward >lexion,
repetitive twisting, lateral fiexation, sguatting, and
reaching. Additionally, he felt that claimant would have to
avold prolenged. standing in a forward flexion position,
Ciaimant has worked at a number of jobs that cculd he clascsi-
fied as manual lebor, including ranching, various occupations
in.a lumber mill and at the —ime of this injury was working
as a millwright. Based on all the evidence in this case and
considering the relevant factors to be used in determining
an injured worker's loss of wage earning capacity, the Board
finmds that the award granted by the Refsree wasg excessive.
sased on these same fTactors, the Boaxrd: finde +that ciaimant

i1s entitled to an award of compensation egqual to 48° for i3%
unscheduled disability for this low back injury. This awand e
iz in lieu of the award granted by the Referee. :

ORDER - ‘ !
Tha Referee's order, dated February. 26, .578, Is modi.ied.

The Referee's award of additional temporary total
disability benefits, in addition to those granted by Lthe
Determination Order, for the period from Augusc 5, 1977
through November 4, 1977, is reversed. '

Claimant is hereby granted an award of compensation
ecual to 48° for 15% unscheduled disability for his bazk
irniury. This award is in lieuv of any previous avards of
unscheduled disability granted for this injury. The remalnder
of the Referee's order is . affivmed.
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WCB CASE NO. 78-9244 Octcber 9, 1980

DALE D. KUNTZ, CLAIMANT - .
Fitzgibbon & Morrell, Claimant's Attvs.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Reguest for Review by Employer

The emplover seeks Board review of the Referee's ordeor
which granted claimant an award of cdmpensation eguai to 48°
for 15% unscheduled disability for his low haox infuiry. The
employer contends the award granted by the Referec 1z excessive.

. The Board finds chat the Referee correctly reclted tho
facts of this case in her order

\

@

f_‘J

.

Atter de novo review of the record in this case, thea
Board reaches a dififerent conclusion than that reachec by
the Referee. Drs. #McCoy and Hale opined that claimant had
permanent impairment due to this injury. Dr. Stevens fe
that claimant had a poscible arthritis or sucliuxation.
Since this injury, clalmant has returned toe his reguleaw
employment and 1s able to perform his normal work. HEe lnalcatec
tnat he has lost no strength due to this injury. Furihesr,
c?aimaﬁt tegtified that he has no difficulty doling his ofli-’

-job activities since his iInijury. He did indicate that
2T Dorfovmlug- styrenuous activities such as chopping

firewoos his shoulder aches. Claimant previousiv has neriormed
woxrk in . the construction field and also work zs s barker for
2 periced of time. Claimant also testified tnat winen ha

lifts heavy objects or engages in activities walch reguive a
lot of use of the shouldar he develops paln in.the shoulcer
Further, he stated that if he 1s requirea to wor? irn awrwasd
nositions and pull with his arm it also causcs pain. {laimaent
2iso has difficulty verforming work in which Nis Arm ia in

an overhead position. He feeis his wrm is soiffer s.nce |
this injury and continues to «omplain of pain in tne zaoliluer

r'r FJ

-+~
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area. The Boasd Linds that the grealtsr weignt OF hhe cvidence
establishes that claimant has o minimal loss of wage 2arning
capacity due te this irjury. Lt feels that the award aranted
by the Referee was axcessive. The 2oard finds thab ciaimrant

is entitled to an award of compensation equal to 16° for 3%
anschecduled disability for this iniury.
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ORDER

‘The Referee's orders, dated Januacy 29, 1980, iz modifiod.

Ciaimant 1s hereby ¢ranted an award of wcompensation
equal to 16° for 5% unscheduled disawbility for his shceulder

injury. This is in lieu of any previous awards of unscheduled

"disability for this injury.

The remainder of the Referee's order is affirme:l.

WCB CASE NO. 79-10,172 -October 9, 1980
WCB CASE NO. 79-10,173

TIMOTHY McCULLOM, CLAIMANT

Emmons, Kyle, Kropp & Kryder,
Claimant's Attys.

Blair & MacDonald, Employer's Attys.

Request for Reveiw by Employer

mhl& case is bhefore the Workerg' Comperszatvion Board orn
the employer's reguest the Board review the Referea's orders
entered in this case. The employer contends 1t did not
unceasonably refuse to pav comsensatiorn 30 as to warrant the
impositicn of penalties; the award of S600 attorn nev Fon was
excessive; and question whether or not there was misconduct
hy the carrier 30 as to Juﬁbl v the Referee's awarding of dn
additional $250 attorney's fcp_and orédering the carricr
could not "charge back" this to the enplover.

The Board finds the Referee correctly recited the L[acis
in his order.

Efter-a de novo review of the record, the Board reaches
a siightly different conclusion than that of the Refcree.
The carrier's original denial of claimant's aqggravation
claim was not uﬂreasonuble. However, a;ter shat deniasl, Dr.
LaFrance, on January 10, 1980 reportod clailmanc's condition
was not redically stationary and claimant was unable to
work. Dr. LaFrance related this to cialimant's Auqgust 1978
injury. Later, in January, Dr. McCGee prescribed paysical
therapy for claimant. On February 27, 1980, tne Orthopaecic
Consultants revorted to Lh; carrier they FC7L clqlmanLﬂs
condition had worsened and fel: clairant should ve in 31
active physical therapy program. They rclatad claimsnc's
current condition o the August 4, 1973 injury. Wita all of
this information before it, the carrier refused to reopen
the claim and pay compensatiorn. The Board finds that Irom
this point forward the carrier unreascnably resisted the
payment ¢f comwersation. The Board would assess a penpaliy

.




cgual to 25% of the temporary total disabilliiy compensaticn
from February 27, 1980 through Marclh 28§, 1980, the date or !
the kReferee's order and awards claimant's atktorney & lce of
$150 for the carrier's unreasonable resistance to the payne nL
"of compensation. This is in lieu of the award ¢ranted by

the Referee on thb issue. The Referee's order 1s accordingly
modified. ‘

ORDER

The Referee's order, dated March 28, 1980, is mwodlfied.

Claimant 1is hereby granted a sum equal to 25% on the
temporary total disability compensation from Februarv 27,
1980 through March 28, 1980 as a penaity for the unreasonable
resistance to the payment of conmpensation. Claimant's
attornev is granued a fee equal to $150 for ﬁ:;Vall‘ng on
this issue.

onas Lo

Claimant's attorney is hereby granted as a veas
i Sum euuaL

attorney's fee for his services at
to $150, payable by the carrier.

The remairder of the Relferse's cider notv modifled by
the Board is affirmed.

WCB CASE NO. 79-8823 October 9, 1980

QOSLIDIA SOSA, CLAIMANT
Welch, Bruun & Green, Claimant's Attvs.
Schwabe, Williamson, Wyatt, Moore
& Roberts, Employer's Atty.
Regquest for Review by Employer

This case 1is before the Workers
the emplover's request the Board veview tnhe Tereree’ s order
which found the Sepltember 4, 1978 Determination Ordew was
premature; set it aside; remanded this claim to the wployel
te reopen effective July 27, 1979 until closure; anac avaraed
claimant's attornev a fee. The emplover conlenis thae Jetermin-
ation Order was correctliy entcred and claimant's neck and
back complaints subsequent to Juliy 28, 1979 are nobt compan-
sable. : '

Compens
>

~
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Trhe Board finds che Referce corrvectly rooitea tins
1in his order. '
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After a de novo raview of the record in this cassa, the
Board disagrees with the Refereé's conciusions. Dr. Franks',
claimant's treating physician, and the Orthopaedic CTonsultants®
reports prior to the September 4, 1378 Determination Order
indicate claimant's condition was mecically stationary and
this claim was ready for closure. Likewise, these reéports
support only the awarding of compensation for scheduled
digabiiity in claimant's right arm. The Board finds the
Determination Order was properly entered and closure was, not
premature.. ‘ '

The greater weight of the evidence does not support
claimant's contention that she is entitled to anx award of

compensation for her condition diagnosed as "possible seronega-

tive rheumatoid arthritis". ODr. Schoepflin, to whom Dr.
Franks deferred on this issue, does not relate this condltion

to claimant's work. He felt claimant's work temporarily
aggravated this underlying condition, but by July 1579 her
condition had returned to its pre-injury condition. Dr. A
Setera, D.C.; opined claimant did not have rheumatoid-arthritis
and treated her for a cervical sprain. The gvreater weight

of the medical evidence does not establish the exact condition
claimant has, but does establish that whatever the condition -
is, it is not related to her work. : o

i

-The Board finds the Referee erred in setting azide tha
Determination Order and remanding this claiim to the employer.
Therefore, the Board reverses the Referce's ocrder in its
entirety and orders the Determination Order reinstated and
affirms it.

ORDER

The Referee's order, dated March 25, 1980, is reversed
in its entirety. : '

The September 4, 1978 Determination Order is restored
and affirmed.
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WCB CASE NO. 78-3903° October 9, 1980

STANLEY WALLEY, CLAIMANT

Joel B. Reeder, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

This case is before the Workers' Compensatlon Bcard on
the SAIF Corporation's (SAIF} request the Board review the
order of the Referee which granted claimant 45° for 30% 'loss -
of the right forearm and 22.5° for 15% loss of the left -
forearm. SAII' contends the Referee's award of additicnal
compensation is not supported bv the evidence and asks that
the Determination Crder be reinstated.

The Board finds the Referee's order correctly recited
the facts in this case.

After a de novo review of the record in this case, the
Boara concurs with SAIF. The Determination QOrder awarded
claimant compensation equal tc 22.5° for 15% loss of che
right forearm and compensation equal to 7.5° for 5% loss of
the left forearm. The evidence indicates clalmant has
‘cutanecus nerve damage in his right forearm. Dr. Suliiwvan
Felt it was unlikely the loss of superficial sensatdion wouild
return. Claimant has full range of moticn in both of his
wrists and elbows. Claimant testified he has tendernass in
his hand and numbness in both forearms and eye. He 13 still
performing the same job nhe had at the time of the iniury.
The Board does not find the evidence supports the incroeased
award of compensation granted by the Referece. Dr. Su:iivan
reports claimant has nerve damage in his righit forearsa. '
The Board finds that the Determination Order correctliy
compensated claimant for anry loss of function he has cuifered
in his forearms due to this injury. Therefore, the Board
raverses the Referee's order in its entirety and restores
and affirms the May 4, 1978 Determination Order.

ORDER

The Referee's order, datedc March 31, 1980, is roversed
in its entirety. ‘

The May 4, 1978 Determination Order is restored and
affirmed.
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WCB CASBE NO. 78-431 Octobker 13, 1980

NORMAN ANLAUF, CLAIMANT ‘ . e
Malagon, Velure & Yates, Claimant's Attys. : . , '
SAIF, Legal Services, Defense Atty.

Order On Reconsideration

The SAIF Corporation (SAIF), on September 25, 1984,
requested the Board reconsider its Order on Review entered in
this case. SAIF contends the Board is the appropriate party to
review the attorney fee issue. The Board holds that the proper
body to determine disputes of attorney fees is that of the
circuit court in accordance with the provisions of ORS 656.388,
Based on this statute, the Board dismissed SAIF's request for
review., The Board sees no reason to reconsider its opinion,
Therefore, the Board denies SAIF's request for reconsideration,

IT IS SO ORDERED.,

CLAIM NO. A 33546l October 13, 1980

ROBERT BETTENDORF, CLAIMANT :

Pozzi, Wilson, Atchison, Kahn 6
& O'Leary, Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Own Motion Order

On June 16, 198, ciaimant, by and through his attorney
requested the Board exercise its own motion jurisdiction and

reopen this claim for claimant's Janudry 7, 1953 injury,
Claimant's aggravation rights have expired,.

In March 198#, Dr. Chuinard reported claimant was

complaining of pain in his neck and right elbow and forearm. He
feit claimant's condition had worsened since this claim was

closed and claimant had more permanent partial disability in the
right upper extremity than the 15% he had been awarded Dr.
Chuinard prescribed a course of treatment for claimant which
inciuded physical therapy, heat, and exercise to overcome the
weakness of the right upper extremity.

The SAIF Corporation (SAIF}, on October 2, 1980, advised the
Board this claim was originally established for a fractured right
wrist, SAIF indicated claimant had received an award of
compensation equal to 3¢% loss of the right hand. 1t 4id not
feel it was responsible for claimant's current complaints in the
upper extremity, elbow and neck., 6
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The Board, after reviewing the material submitted to
it, finds the medical evidence is not sufficient to warvaat
a recpening of this claim at this time. The Boara docs not
find claimant's complaints regarding his right upper extre-
mity, elbow and neck are related to his originzal injury and
represent a worsening thereof since the . last award ol «omr-
nersation in this case. Therefore, the Board denies claii-
ant's reguest for own motion relief. '

IT IS 50 ORDERED.

WCB CASE NO. 78-9760 October 13, 1980

ELMER BRAGET, CLAIMANT
Richardson, Murphy & Nelson,
Claimant's Attys, .
Schwabe, Williamson, Wyatt, Moore
& Roberts, Employer's #Attvs.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

This case is before the Workers' (Compensacicn Board on
the SAIF Corporation's (SAIF) reguest tnat the Boarxd review
the Referee's order entered in this case. Si7:0 contends tho
Referee arred in finding claimant's claim for o myocardial
infarction was compensable.

The Board finds that the Feferee correctly recited the
fucts in his order.

After a de novo review of the récord in this casoe, bhe
Buard reaches a different conclusion than that of the Releren.
The Board finds that the preponderance of the madical ovidenoc
irn this case establishes that claimant myocardial intarzstion
which occurred on October 2, 1978 was ot relited to hus
work. Dr. Sutherland claimant's treating physician, &and Drs.
Kloster and Lee all opine that claimant's worx the dew cf
nig myocardial infarction, although hard, was rot a wsterial
contributing factor to nls myocardiai inIarchica. D,
Griswold was the scle doctor who feound that claimant's wolx
activity was a substantial con.vibutino factos to ciaimani's
myocardlal infarction. The Bowrd is rersuaded by th2 opinitons
o) Prs. Sutherland, Kloster and Lee. Jr. Sutherland 1g &
cardiologist and also was the treating vhysician. Tnoreiore,
the Board reverses the Referec’s order .n Lts cntirceby and
would affirms SAIF's denial, dated November 30, i978.

~-31-




CRDER

The order of the Referee, dated December 10, 197%, is
reyersed in its entirety.

The SAIF Corporatlon s denial of Ncvember 30, 1873 is
reinstated and affirmed. '

"WCB CASE NO. 79-6818 - October 13, 1980
WCB CASE NO, 79-6817

TONNE GANGER, CLAIMANT
Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.
G. Howard Cliff, Employer's Atty.
SATF, Legal Services, Defense Atty.
Request for Review by Industrial Indemnity

Industrial Indemnity, carrier for St. Fhar]cs Vﬁfic
Hospital, seeks Board review of the Re.eree's OIL 2 whig
found claimant had sustained a new compensable injury an
remanded the matter to 1t for acceptance and paviment 0 cor-
nensation to which she was antitled. It was algo divecued
“to make such necessary monetarv adjustments with the a
Corporation to reimburse it for anv compensatlion 1t
to claimant. '

The Board, after de nove reoview, affirms and adogsts :Wc
Orinion and Ord r of the Referec, a copny of which is Lt o
heretc and, by this reference, 1s made a part hereof.

St. Charles Medical Hospital and its ccocmpensation cav-
rier, Inmdustrial Indemnity, requested the Board rowviow Lhe
award of attorney fees in this case, as well as the issue
of responsibilicy for claimant’s current condition. 'The
Board will not determine the issue of attorney fees. RO
655. 388 vnrovides that 1f there is a dispute betweeon gn attor-
nev and the Referee or Board the proper forum Lo reselva
that dispute is #he circuit court in the county in which the

claimant resicdes. It sets forth the procedurce te be followad.

If the =2mplover and its insurance carrier are poersuaded thal
the award of attorney fees is excessive, the proper forum to
resolve that issue is the circuit court.

ORDER

The order of the Referee, dated Haorch 28, 1980, 1s uflirmed.
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The claimant's attorney is herchy grantced as o o ison=-
able attorney fece for his services =t Board review o osund
ecual to $100, pavable by Industrial Indemnity Company’.

WCB CASE NO. 78-4018 October 13, 1980
WCB CASE NO. 77-7564

GERALD HAWKE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order of Abatement '

Or, October 10, 1930 the Board received o Motion %
Recons der its Order on Review, datea Sentemoar 24, 193
in order to maintain jurisdiction white this noiion

under cognsideration, our Order on Review is hereby arated.

{7 IS SO OCARDERED.

CLAIM NO. D 15013 October 13, 1980

NORMAN R. JARVIS, CLAIMANT .
SAIF, Legal Services, Defense Atty.
Own Motion Order

Or. September 29, 1980, che SALY Corporation (HALF)
advisew the Board claimant's acgravation rights had expived
in this claim. SAIF attached various medical reports which
ndicated claimant had been oIf work from July 6, 1940
tMrough July 10, 1980 for a myelogram. SALFP refcrred this
claim to the Doard for own motion consideration and itndi-
cated Lt had o oppocition Lo an Own Motion Order recpening
this claim for temporary total disabilicy componsaulon and
treaatment as a result of this injusy.

Tihe Board, afteyw roviewing the moterial zibmbond to
I, finds this claim should be reovoned offcctive the dote
cilalwmant was hospltalized Jor the Juiy 7, 1930 myQlicgram o
naymenrt of compensation and oiher benelits thoough Toly 10,
19584. '

ITIS 50 ORDERED.
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CLAIM NO. C 269088 October 13, 1980

BETTY MARTIN, CLAIMANT

SAIF, Legal Serv1ces, Defense Atty.
Own Motlon Crder

On September 29, 1980, the SAIF. Corporation ({SALF) _
forwarded this file to the Boara to consider reopening claini-
ant's claim for her September 23, 1970 injury under the
Board's own motlon jurisdiction. Claimant's agdravatlion
rights have expired in this claim. SAJF indicated c?ajmant'
was scheduled for additional surgery on October 15, 1989 and
it had no opposition to an’ Own tlotion Order reopening this
claim.

The Board, after reviewing the medical reports submit-
ted to it, orders this claim reopened etffective the date
claimant is hospitalized for tre surgery scheauiec on vco-
ober 15, 1980 by Dr. Grewe for payment of compensatlion and
other benefits until closed pursuant to CRS 656.278.

IT IS SO ORDERED.

WCB CASE NO. . 79-2666 October 13, 1980

VINCE W. PROWELL, CLAEMANT

Malagon, Velure & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant scaeks Board review of the Refoeree's order
which found hig claim was barved because he failed to tinely
f1ile the claim. '

The majority of the Board, after de novo review. af-
iirres and adopts the Opinion and Order of the refaiee, 'a
cooy o7 which is -attacaed hereto and, by this refererce, i3
mace & part hereof.

The order of the Referee, dated March 27, 319306, Ils
affirined.
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Board.-Member Lewis dissents from the majority 2w ion
ol the Doard as [ollows:

T rind claimant's claim i compensabic as arn ococupanicinal
dlsease on the basis of repeated trauma. Claimanc's sympt.mu
came on gradually and there was no traumatic incident. C
ant testified he informed his supervisor of his PLOufHT
didn’'t know 1f it was caused by his lifting of th ‘mlﬂr
The superviscor corroborated this part of C¢ultdht s lestimony
and added claimant told him ne had no on-the-jeb Intary oeo se.

Dr. Williams reported on PFebruary 5, 1979 that i his
opinion claimant's work aggravated his condition; the roporh
off Dr. Young of April 24, 1979 indicated Dr. Yocung Izlt “rat
the denial of compensability was wrong and the doctor folt
vhat claimant's problems were job related.

I further find that the claim 13 wot barred nUVSTanL 1 49)
zhe requirements of ORS 656.807. Claimanrt's clialm 1s and was
non-disabling.

WCB CASE NO. 79-6167 October 13, 1980

BETTIE L. ROGERS, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

SATP Corporation seeks bBoard review of wne Releree's
order whi.ch remanded clalmant's claim for a paychlatiie con-
dl nion to 1t for acceptance and vayment of compensation e
which shne is eatitled. '

The Board, after de novo review, affirms and adents the
Owinion and CGrder of -the Referce, a copy of whiczn 1s attached
hereto and, by t“‘s reference, is made a parvt hereof.
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The Board, in response to the SAIF CorUO"ation's argu-
ment thet claimant has to be present at her hezarins, makes
the following comment. 1In a Workers' Compensation c:;.c;e, 0
the claimant has the burden of proving his or her contentions.
There 1s no rule or requirement that the claimant be present
at the hearing., If a claimant is not present, that claiman®
takes the risk that the Referee might not decide the issue:g in
claimant's favor. The decision of the Referee and the other
bodies who might be asked . to review the Referec's findings 1i:
based con the record developed at the hearing level. While the
Board feels it would be advisable that claimant have & doctor's
excuse explaining claimant's inability to. attend the hearing,
such an excuse 15 not recuired. In this case, claimant was
not present at the hearing and the Referee decicded this case
on the evidence presentad to him. The Referece fcocund in
claimant'sg favor. Claimant took the chance, by not being
present, of having the Referee decide otherwise.

The érder of the Referece, dated April 10, 1980, is
affirmed,.

Claimant's attorney 1s hereby granted as a reasanabla
artorney's fee for his services at Board review a sum ogual
to $150, payable by the carrier. |

This matter came on oy hearing in btorcisnd March 28,
19%0. Mrs. Rogers was not present, but was vspresontes by
counsel, Peter 0. Hansen. The State Accident Insurazce Pund
was represented by counsel, Rokert J. Yanity.

At hearing the issues of extent of disabilivy and
request for additional TTD were withdrawn. That Left ac issue
.2 denial of June 19, 1979 and claimant's reguest fovr penaltl
and attorney fees on the grounds the denial was unrea=cnuble.

The denial concerned claimant's pevehiatric cordition.
Couns2l for claimant represented that claimant choue Tt te
attend the hearing due to her emotional condition. Jounasel
Ui, e recor

stated claimant desired to submit the matter

Counsel for SAIF objezted to golng £ rwars on bns
grounds that SAIF would be compromised ana prejudiced by nob
being able to cross-examine claimant. Counsel for clailmant
argued claimant did not have to be present and L §f BAIF decirad
to crogss-examine her thev should have subpoena.d clasimanc.

The fallacy of this argurent is that SHIP would have
no way of knowing a subwvoena would be necessair, withoul not.co
from claimant's attorney.
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Althouch normally I weould never go Lorward wiihh a
hearing without claimant being present, since the outcome of
LLLs'ca:e hinged entirely on expert modical ovinion I sermitted
the matter to go forward without claimant's presence.

STATEMENT OF THE CASE

Claimant is about 57 years oid ana was mployed fcr
atout two vears at the University of Oregon Medical Schocl as
a custodial worker In the housekeeping department whan she

sustaired an injury to her low back while pushing heavy carts

of linen. The claim was deniecd by letter of April 26, 1978 on
the grounds SATF was unanle to substantiate an indu"‘r1a‘ injury.
A hezaring was held and an Opinlon and Order issued Decembe
1978 allowing the claim and remanding the matter to SALY
claims processing. !

I-h
Of‘

In addition to working for the hosp!tal claimant 2180
worked avenings and weekends as a cocktaill wailtress. Follcwing
the industrial indury she had to disconitinue both employments.

Claimant suffaered a "nervous breakdown™ wharn she was
abbout age 30. Some of the documentation indicates this eccarred
during cne -of her two divovrces. Sh2 recelved some mental health
care, recovered, and had no further treatment untilil subsejuant
to this industrial injury.

Early in khe case Dr. Noall, orthopedic physwcian,
reconmernced vsychological cvaluation \L'ﬂiblt 49 . In Aprit;
1979 cleimant was evaluated. by ithe Orthopaedic Consultants who

concludad claimant had a funcitional problem but 1t had not
intorfered with the examination. Thev further conclud.ed
should nave psvehictric evaluation (Bx. 10). Thac )Lh“-paﬁ‘
Consultants also revorted clairvant's income 12vel haa "
dramatically ™. ‘

Irn May, 1979 claimant was cvaiuaved v Di, o Lowg

L.
. Colhach, psychiatrist. Dr. Colbach vocords he reviewes. ohd

{

nodiical records, that claimant werfcormed adeouatery on festy
of inteliectual functioning, and that she apueared to bLe &
"Fairly bright individeal'". D, Colbach cor _Luﬂ'o clLoatmani vas
suifering from copression, she was not modicall: X
emotiorally, and theat she should have =ome hkind
auslistance. Although the evaluation revealed ¢l
pressed over o number of things—--the loss of aav o
‘e "hitter termination” of a Llove affalr, etvo.—~ERel o wWwais G180
ar. emplovment connecltron.  Dr. Colkach staced 1n Jarit,

"AL the bkime of tnis industrial i1rngury.
was in a very vulineranle statoe.  still do would agpeac
from looking at the records, that the in ustrial Lngury
did precipliate her current nonfurctional condition.
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Emoticonally I don't think she is stationary
at this time. I think she neods treatmenc for her de-
‘pression. ind while thera are many factors conLr‘buL*“J
to her depreq5lon, the industrial injury appears to

e at least one of them.

"* % * In cases like this It is always rard

TGO
determine how much to blame on the industrial injury
and how much tc blame on. predlsposlng factor (Ex~

hibit 11}.

By letter dated June 1%, 1979 SAIF denied claimant's
psychiatric condition and any future psychiatric treatment
(Exhibit 12). , : :

In December claimant received psychological cvaluation
from Dr. Vincent Glaudin, clinical psychologist. This was in
connection with a vocational rehabllitation programn. The elfort
was discontinued because of claimant's "present situation' in
that physically, financially, and psychologically, clalmant vas
not "amenable” to their efforts (Exhibits 21, 22, and 32).

COMPENSABILITY ISSUR

As I view the documentaticn, the report of DY. Colbach

establishes Lie'com ensabilitj of this lady's )"Vchiatric condi-
tion. Dr. Colbacn concludcd the industrial irjury.did "precipi-
ate" claimant's inabhility to function. The Oregon Couri of

t

An;_als stated in PATITUCCL that 1t was not nocessary tor the
raustrial injury to be the principal cause oI the 1i5abiliuy——

but it was sufficient 1f it contributed to the disabrlil

(FPavituccl v. Boise Cascade Corporation, 8 Or hpo 503 \1972}.

The JAMES and PAREST cases are authority for compensability i€

thae incident precipitates the situation (James v. SALY, 44 Or App

Paresi v. SAII", 44 Or App 689).

With rcgard to the matter of claimant not belng proesent
at the hearing I believe that In view of Dr. Colbach's conclusion
that the industrial injury precipitated claimart's “nonfunceional
condition" that ¢this "is not a case which turns uvon . the accuracy
of the claimant's {testimony) " {Wilburn v. SAILF, 43 Or Apn 611 at
616 (1979)7).

After giving consideration to all the cvideonce, © con-

"clude claimant's psychiabric condition ls compensanle.  The mabters

‘will be remanded Lo the State Accident Insurance und with In-
structions te accept this part of claimant'sz claiw., In chis
regard, the portion of clnlman“'s claim referring to her mid bhaca

was closed by Determination Orders dated July 2 and Jul:» 16, 1970,
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Lo the State Arczuon Insurance Fund wilth inst aot
'L -

Those Orders provided compensatbion for temporary total dis-
ability from January 7, 19783 through May 31, 1979 (Bunhiblts

14 and 15%) . Since Dr. Colbach's report of May 31, 1979 records
claimant was not emotionally statlona:y at that time, TTD will .
be ordered commencing June 1, 1979,

ISSUE COWCERNING PENALTIES AND ATTORNLY FIES

Exhibit 24 reveals the first payment of fonpcudatlon
for temporary total disabilitv in this claim was made Mareh 29,

.19783 and covered the period January 5 to January 1§, 1272. On

thils basis claimant's counsel reqguested penaliles and attornev
feces.

Counsel for SAIL araued the matter was res
as 1t could have been raLsed during the Decembur, 1978 nearing
but ”15 not. .

I concluda that any entitlemenit claimant may have fad
to pmenalties and attorney fees in this connection was wali
wiien not raised at the December, 1974 hearing.

Claiment also requests penalties and actorney fecs on

o
tro grounds the denial of June 19, 1979 was unra & s0narla. Cre
has only to read the cases involving | ssyvehiatric condizi “
reslize the divergent viewpoints and rasults SATT
been hazty in its denial but T am not golng to Fault
their declsion. Particularly when Ghe cases roveal
differing results at the dilferont levels ol roview.

-

Uowﬂver. claimant 19 entiticd to a Tce
att SAIT's eupense for having prevalled in a denioed

That this matter be, and the same hiweby is, remanrded

titls lady's psychiatric claim. The denial
1979 is overruled.

RN TS FURTHLR HERDZY ORDERLD thﬂt tF“ Gunbae Socldont
Insurance Fund poy he sum of 3450 to claimant's attornay o and
for a reasonable atitorney fee, no part of whith is o 2o deduceed
Lrom compensatien due c¢lalman't Ly viviue of s DG

Claimant's reguests f{or penaliies and atitornsy feos
ar: denled and as to those lssues Gtinls mabteor is disniused.
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CLAIM NO. C604-05652 October 13, 1980

LARRY VANCE, CLAIMANT
Dennis M. Odman, Claimant's Atty.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

This claim was referred by the Board to its Hearing Division
on June 25, 1984 to be consolidated with a request for hearing
then pending in the Hearings Division. The Referee was directed

to make a determination which, if any, carrier is responsible for

claimant's current condition. The Referee was directed to make a

recommendation to the Board on this issue.

The hearing was held on August 5, 1984, The Referee advised
the Board that he had found the SAIF Corporation was responsibie
for claimant's current condition, including the hospitalization
and surgery in August 1978. Based on this finding, the Referee
recommended that the Board declined to exercise its own motion
jurisdiction. 1In reaching this conclusion, the Referee found
that a preponderance of the evidence indicated the second
accident, which occurred on October 1, 1977 and was covered by
SAIF, contributed independentiy to claimant's disability and,
under these circumstances, the second insurer, SAIF, was the
responsible insurer.

The Board, after reviewing the record in this case, concurs
with the Referee's recommendation. The Board denies claimant's
request that it exercise its own motion jurisdiction and reopen
this ‘claim. '

IT IS S50 ORDERED.

CLAIM NO. A 42CC77681 MR October 13, 1980

KENNETH WENTZ, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own MOticn Order

Ciaimant has requested the Board exercise its own motion
jurisdiction and reopen this claim for his January 26, 1967
injury. Claimant's aggravation rights have expired. Ciaimant
also forwarded various medical reports with his request.
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Dr. vinje, in January 1979, performed a myelogram which
revealed a herniated nucleus puiposis at the L5-51 level on the
left side. On January 1@, 1979, Dr. vinje removed this., He
noted that it was "calcified” indicating the disc had been
ruptured out for a long time.

In August 1988, Dr. Kilzer reported claimant continued to
complain of back pain. He felt claimant had advanced
degenerative disc disease. -

The Board, after reviewing these reports finds that at this
time the evidence is insufficient to warrent reopening of this
ciaim. The medical evidence does not indicate whether or not
claimant's surgery in January 1979 was related to his olid 1967
injury. Dr. Vinje does indicate claimant had an "oid" herniated
disc, but does not indicate this was caused by the 1967 injury.
Therefore, the Board denies claimant's reguest it reopen this
claim under the Board's own motion jurisdiction,

IT IS SO ORDERED.

WCB CASE NO. 78-7834 October 14, 1980

DONALD BLANK, CLAIMANT

Davis, Ainsworth, Pinnock & Davis,
Claimant's Attys.

SATF, Legal Services, Defense Atty.

Request for Review by the SAIF

Cross—appeal by Claimant

The SAIF Corporation (SAIF) and the claimant have requested
review of the Referee's order. SAIF contends the award of
compensation is excessive. The cliaimant contends he 1is
permanently and totally disabled,.

; The Board finds the Referee's order correctly recites the
acts.,

After a de novo review of the record, the Board reaches a
different conciusion than that of the Referee., We do not find
claimant to be permanently and totally disabied and we further
find the award granted by the Referee is excessive. We find the
claimant is entitled to an award of 6f% unscheduled disability.
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In reaching its conclusion, the Board finds the medical
evidence alone does not establish permanent and total dis-
ability. Dr. Dunn reports claimant should avold Iifting
"weights in excess of 25 pounds, repetitive twisting, bendinag
or stooping. He does feel claimant is physically preciuded
from returning to his previous cccupation but 1s not pre-
cluded from lighter work. :

The Determination Order awarded claimant 203% unsched-
uled disability and Dr. Dunn-opines this award 1s "unjust'.
The three physicians who examined and evaluated claimant at
the Orthopaedic Consultants opined the award "correciliy
compensated" claimant. Since it is well settled in Oreyon
Workers' Compensation law that the determination of permai-
ent disability is an administrative function, the Boaxd
considers the comments of the physicians as adjunctive of
thelr evaluation of the claimart's impairment as that im-
pairment relates to his physical capabilities to work. .As
we have already stated, the medical evidence when taken
alone does not establish vermanent total disability nor does
it support the Referee's award.

_ The Board, having made its finding on the medical
evidence, in its administrative capacity undexr de novo
review authority, must examine other factors bearing on
disability determination. In this case, the Board finds the
claimant's motivation to return to work and effort to reduc:
the disabling affects of his injury to be deficient to the
extent we are compelled to examine 1t carefully and weigh L=
against our previous finding on the medical evidence.

" The claimant has not fullv cooperated with the voca-
tional rehabilitation personnel in their efforts to pirovide
assistance. Further, claimant failed to take advantage of
the Pain Clinic opportunity for additional treatment to
avcempt -to reduce his pain. Dr. Maltby (a psychiatyist)
opined the claimant has "compensation neurcsis". He felt,.
because the claimant was able to maintain disability. income
comparable to his employment income, that "secondary cain”
was a factor. Dr. Maltby, therefore, felt that since
ciaimant could maintain his income on disabllity that
claimant found it unnecessary o make an efforuv te leasn a
new skill or change occupationrs. In addition, claimant
indicated to one of his vocational counselors ha was a0t
going to do anvihing to "mess up" his Social Security beneflits.
The Board concludes the above findings on motivation, al-
though no "talisman" to the determination of disability,
become persuasive when consicdered together with the medical
evidence and other factors such as age, education, training,
trainability, etc. ‘

i
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' Thg Board, in reachin its conciusion o
d1sabillﬁy, adopts March 21,g1975 as the date ofnif;f:vtt 32
reach this conclusion after considering, as did the Referee, the
discrepancy as to whether claimant's injury occurred March 21,
}975 or approximately March 16, 1975 as weil as the June 7, 1976
incident when claimant experienced immediate low back pain,

The @oard concludes the claimant is entitied to an award of
compensatl?n equal to 192 degrees for 60% unscheduled disabiliity
for thg injuries sustained in the accident of March 21, 1975,

ORDER :
The Referee's order, dated March 31, 1980, is modified,

Claimant is hereby granted an award of compensation equal to
192 degrees for 7% unscheduled disability for his back injury.
This is in i1ieu of any previous awards of unscheduled disability
granted for this injury.

The remainder of the Referee's order is affirmed,.

WCB CASE NO. 79-5777 October 14, 1980
WCB CASE NO. 80-308

ROBERT J. GEISLER, CLAIMANT
Pozzi, Wilson, Atchison, Kahn
& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF Corp.

This case is before the Workers' Compensation Board on the
SAIF Corporation's (SAIF) regquest that the Board review the
Referee's order entered in this case which granted an award equal
to 240 degrees for 7@% unscheduled disability., SAIF contends
that the award of compensation granted by the Referee was
excessive,

The. Board finds that the Referee correctly recited the facts
in his order.,
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ifter de novo review of the reccrd in this cas:, Lthe
majority of the Board finds that the award cranted by the
Referee was excessive. , Claimant is now in his laie 243's and
has a high school education with one semester of community
college work in accounting, math, communication skilis and
psychology. Prior to his heaving on a federal claim for
~asbestosis, claimant's rehabilitation counselor f2l:c that he
might be well motivated to return to work if he gid nct win
at that proceeding. The counselor félt that 1if ciaimant did
win at that proceeding and received a lifetime disabiiivy,
that claimant was likely to take some of the money and open
up his own small business. - The counselor and Dr., Lawver
both described various jobs that they felt clalimant was
capable of performing. Claimant, in late December 1979,
advised the vocational counselor that he wanted to poscpons
any additional efforts awaiting the outcome oi the federal
hearing. He felt that if the federal hearing resulted in
his favor he would not need tihe assistance of the vecational
counsclor. Clalmant has not werked since September 2¢, 1978
ard has no plans to return to work.

The majority of the Board finds that hasad on wne
record ceveloped in this case, including the medical =vidence
which indicates that claimant is capable of performing
severai occupations, 1in the light-work category, his failure
to cooperate with the vocational rehabilitation effort, and
his lack of motivation to return to work, that he is entitled
to an award of compensatlon equal to 160° for 50% urschedaled
disability for this injury. This award is in licu of any
orevious awards of unscheduled disability granted claimant
for this injury.

ORDER
The Referee's order, dated February 29, 1980, is nodified.
Claimant is hereby granted an award of cowpensarion
equal to 160° for 50% unscheduled disabhility for this injurv.
"his is in lieu cf any prior awards of unscheduled dicability

cranted for this injury.

The remainder of the Referse's crder 1s affirmed.
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Board Member Lewis dissents_as foliows:

I would respectfully dissent from the majority opinion of
the Board as follows: Based on Dr. Lawyer, a Board Certified
Internist, specializing in pulmonary disease, who treated
claimant. He testified at claimant's Longshore and Harbor
Workers' Compensation hearing. He said claimant was permanently
disabled and had only 61% iung capacity, that he was disabied
from performing other than light work and could be expected to
become short.of breath and unable to continue any physical
activity if he were to exceed more than iight work, i.e., raking
leaves slowly.

The Referee states although motivation is a factor to be
considered in assessing loss of earning capacity, it is not
controiling and should be considered with other factors.
Therefore, I wouid affirm the Referee's order.

CLAIM NO. C 399673 October 16, 1980

JAMES M. BRADFORD, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 2, 198¢#, the Board received a request from
claimant to exercise its own motion jurisdiction and reopen his
claim for an injury to his thumb sustained on September 38, 1972.
He indicated that surgery was recommended to fuse the joint in
the thumb. Claimant's aggravation rights have expired.

SAIF Corporation responded on October 3, 1989 indicating it
woulid not oppose reopening the claim for the surgery recommended
by Dr. J. Hill in his report of September 3, 19808. Surgery on
the thumb has been scheduled for November 20, 198#.

The Board, after thorough consideration of the evidence
before it, concludes claimant's claim shoulid be reopened as of
the date claimant enters the hospital for the surgery recommended

by Dr. Hill and until closed pursuant to the provisions of ORS
656.278.

IT IS SO ORDERED.
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CLAIM NO. RC 388724 October 16, 1980

GARY T. CHRISTENSEN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On August 7, 1980, claimant, by and through his attorney,
regueszed the Board exercise its own motion jurisdiction and
‘reopes Lis claim for his August 16, 1972 injury. This claim
nad beon initially closed by a July 26, 1973 Determinatichn
O-der snd.claimant's aggravation .rights have expired.

Claimant reguestoed this claim be reopened eflective August

7, 1980. Dr. Duff, in a repcirv bearing that date, opincd
zlaimant was unable to work due to & worsened back condition.
Or. Durf felt claimant should be evsluated atll the Pain
Center. : '

Claimant also had filed & claim for a naw injury of
oanuary 21, 1980 which was denied by the cmplever., Clairany
ssked toat the old (19725 dinjury clair and the new (19805
injury claim be consolidated for a hoaving.,  The own mots
sase was not referred to the Hearinos Divisio:on,
in an Cpinion and Ordes, dated Auguswt 7, 1580, found il
nad faized to prove he had sulfered a new induary. <lailman.
has requested the Poard review the Referese'’'s crder.

In this case, the Board will withhold making a decision
in the 1972 inifury claim, on which own motion ralief i3
roquested, until it can review the record devoloped an the
kecaring on the new injury claim.

IT IS SC ORDERED.

WCB CASE NO. 79-5992 October 16, 1980

GREGORY E. COSTA, CLAIMANT

Ringle & Herndon, Claimant's Attys.
Merten & Saltveit, Employer's Attvs.
Reguest for Review by Employer

This case coiies before the Workers' Componsation Bcard
on the employer's requast that It reviow the Relfercve's ordew

viich granted c¢laimant an award of compensation equal oo
160° for 50% unscheduled disabzzilivy. The eoplover ioniends

ithe award 1s excaessive.
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Claimant, then a 3&-year-old ciark with this em
on April 12, 1574, injured nis low back the Zirst tiw
1lifcing a bag welghing apnroximately 35 pounds B
was originally diagnosed as an acute pack strawn g
disc. Dr. Adlhoch, on July 3, 1974, repovted ciaim.nz
condition was medically stationary and he had no, pp*za:-
impairment due to this injury. The claim was Tirst <
v/ a Determination Order, dated October 4, 1574, wii
award of temperary total disabrlity compensatlion onli.
Claimant returned to work dand on Decenbelr 20, 1276 & nenvy
Laundry bag fell on claimants neck. Claimant nevay ro-
turned to this =zmploy. '

In early January, 1877 Dr. Adloch diagnosed a recurrc.at
low back strain anda possible disc herniatiorn.

In February 1977, Dr. Tahir .reported thot ne fell
claimant had a hernlated disc at the L5-31 level on G
right 'side. A myelogram was performed and revealed a hor-
niated disc at that level. GCn March 15, 1977, bDr. Tanir
performed a hemilamincctowy and discectomy at the 'ﬁvsl
level or the right side. Dr. Tahir veleased claimart for
modi fied work as of April "18. 1%77 and adviscd clalmani ne
was nov o 1ifc, push ov pull any heavy welight lor Lhe
remainder of his 1ife.

'

Ciaimant was referred 7. - vocational rehabilitation in
carly June 1977. lﬂlW“nL entered a rehabilitation program
with the goal of beecoming an accountant.  This Droiuram was
to run [rom Senbember 1977 thoough June L9709,

7, Dr., 'Tahir reported claimant's conc

Di. Schmict, on anril 28, 1978, reported that clalmoni
indicated o him that he had again ﬂ\wcjlﬁnckd difficuli
with back pain cne week prior wo examination. Ur. Sehmudd:
folt thast claimant could have a recurrent disc wiih aomn=

vressicn and iLoritation of the S1 nevve oot on che nt
side. Clailmant besan a period ol conscrvative brea. M

vhich did not welieve this condition. Clainary was ;gain
hospitalized on May 55,1978 anc underwent anobnoy wyelogra
and adcitional surgery to his sack. Dr. Schaldt exiszed o
rrotrudaed nucleus puloposis et che L5381 level on the viar ..
end perforaed o hemilaminectony on bhe 51 Lev>l on wne rlght
with nourolysis of the S. anﬁ 82 nenve roots. Lal
“cischarged from the hespital on #avy 22, 1973,

Wins

seomitatad

Cri May 3., 1278, Tield s= svices

craimant's rehaebilitation ﬂrowrgl THis was Dofad o Dis
Loabilony to work towards nis VOLutlonal goal.  Tro progrem
was later reilnstated
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1In September 1978, Dr. Schmidi reported that claimunt
could return te a medified schedule on November 1,. 1978, Fa,
fzlt that claimant should 1ift no objects weighing ¢greatcer
than 16 pounds, engage in any prolonged standing or ro= -
petitive stooping.

Dr. Schmidt, on January 30, 1979, reported that olaiv-
ant's condition was probably medically stationary. He
reported that claimant continuced to report intermittent back
paln and occa51onallj nght lower c%tzemlfy rain.

The Orthopaedic Consultants, on April 10 1979, repeorted
that claimant's condition was statiorary. Thay fell that '
claimant could not return to his previous cccupation. It
was their opinion that claimant required placement in an-
cther occupaticn that would limit the amount of sustained
lifting, bending, stooplng, cr :1Lt1nq ‘he would pertorns,
They.rated claimant's total loss c¢if function ot that time =2
cthe moderate degree, However, they felt thatv there was C
certainly some degree of vpre-cxisting arthritis and, there-
fore, rated clalmant's loss of function due to tihls Tow pack
injury in the mildly moderate range. They felt claimunt
would regquire good medical follow-up. Dr. Schmidt concurre d
with this report.

The claim was closed again by a Determination Order,
Guated June 13, 1979, which awarded claimant temporary tota:
disabllity compensation and comsensation egual toe 48° for
3% unscheduled disability for 'his low back 1njury.

~ Claimant's Vocational Reaabilitation program Lerminatoed
June 9, 1979 and he received a general course degrec.

~noearly January 1980, claimant obtained a job working
as a bookkeeper for a motel on the Orcgon ccast. Claimant's
supervisor rencrted that he was working 40 hours per weck at
this job. - ‘
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At the hearing, claimant testified that feels ais
conditionn i1s worse now than it was a few montixs ago. e
conplains of pain in the center of nis back waich radiates
down the right leqg and foot and occasionally into the leri
calf. He states this pain is constant. He says thai he
cannot bend or 1idt more than 10 pounds at the current tima!
o has difficulty going up and down stairs, difficulty with
walking prolonged distances or on uneven ground. Accordlng
Loy clalmant, he is depressed and-souqht counseling Lo hglp
him deal with the frustration caused by the Ph“alCl; DALN
end financial difiiculties accompanving his iniury. e i
states that he spends approximately 12 hours per day in bed
and deoas-use aspirin and Tylenol for welief. Claimaic
stated he has cut’ down his outside activities since ohis
injury. Claimant hag a high school educatior and has WOrkeo
in the laundry business for & number of years. Clgimupt
stated that he had only one tcorm to finish <o obtain nils

issociate degree in business.

The Referce, after rev*cwiﬂq alil che evidence in this
case, found that claimant's disability was greater than that
wnich he had been awarded. Therefore, the Referee granted
claimant an award of compensation equal to 1560° jor 53%
unscheduled disability for his low back injury.

After de novo revioew of the record in this case. the
Boara modifies the Refervee's order. The Board does aob “ind
that the awara granted by the Referse corrcchly reflecis
claimant’'s loss of wage eavning capacity Jue Lo this '
Clarimant 1s 44 vears old, hes & high school cducation o
lacks one term of hoving an assoclate degroe.. o has work.<
for a number of years in the laundry businoces. The evidencs
indicazes he nrobably could not veturn te 2 dobh which re-
quives heavy liiting, wepetitive bonding, stooping, pro-
Ltonged standing. His disability has bheen rated in tne i iy
roderate range by both the Orthpacdic Consaltanits and by
Dr. schmidt, his wreatinyg physician. The Doard noleg tiat
claimant voluntarily has oloacced himsels In his current po-
sition in a relctivoely low-paving 9ob.  The board Finds,
whuat based on the dvidence in this case, and cowparirg the
facts in this coase wiith other cases, that claimant 18 on-
titled to an award of compensation cqual to Y8° for 3%
unscheduled disability for his back injurv.

ol

L

L

GRDR

The Referme's orvdor, datod April 28, 1250 in modifio.
Claimant is hereby agrant.d
2aual ko 96° for 30% uﬁnahrcb;wn

Lrjury. This award 1s in lieu of am
unscheduled disabillty granted fon this lnjuxy

Lo Lhils o back

The remaindor of Lthe Rel2rec's ordor 1o 23

-49-




CLAIM NO. C(C356792 October 16, 1980
VIRGIE MAE CROWDER, CLAIMANT

SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant, on March 3, 1972, suffered various injuries when

. she was involved in a motor vehicie accident. This claim was.

initially ciosed by a Determination Order on April 19, 1974 which
awarded claimant temporary total disability compensation and
compensation equal to 15 degrees for 10% loss of her left l1eg due
to this injury. Claimant®s aggravation rights have expired.

On August 28, 1979, Dr. Bolton performed a total left h%p
replacement. He requested the ciaim be reopened. The Board, in
an order dated October 31, 1979, ordered this claim reopened
effective the date cliaimant was admitted to the hospital for the
surgery perfomed by Dr. Bolton and until closed pursuant to ORS

656,278, ’

On July 28, 1984, Dr. Bolton reported that claimant's
condition was medically stationary. He noted that claimant
continued to walk with a slight limp. Claimant continued to
complain of thigh pain which Dr, Bolton felt was the result of
her increasing her activity, Claimant also indicated she had
difficulty walking on rough terrain,

Claimant indicated that on March 31, 1980 she had returned
to work on a part~time basis.

On September &5, 198¢#, the SAIF Corporation requested a
determination of claimant's current disability. The Evaluation
Division of the Workers' Compensation Department, on September
25, 1984, recommended the c¢laim be closed with an award of
temporary total disability from August 28, 1279 through March 31,
198¢, temporary partial disability from April 1, 1984 through
July 28, 1980 and an additional award of compensation equal to
3% loss of the left leq,

The. Board concurs with this recommendation,.
CRDER
Claimant is hereby granted compensation for temporary total
disability from August 28, 1979 through March 31, 1988 and
temporary partial disabiiity from April 1, 198@ through July 28,

198¢@, less time worked., The record indicates that much of this
award has aliready been paid to claimant.
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e

Ciaimant is also grantéd'compensation egual to 45 dégrees
for 30% loss of the left leg. This award is in addition to any
prev1ous award he has been granted for the 1eft leg due to this
injury.

WCB CASE NO. 76-3579 October 16, 1980

ROBERT D. FARANCE, CLAIMANT

Roll, Roll & Westmoreland,
Claimant's Attys.

Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.

SAIF, Legal Services, Defense Atty.

Request for Review by Employer

This case is before the Workers' Compensation Board on the
employer~carrier's request the Board review the Referee's order.
‘The employer-carrier contends that since claimant's aggravation
rights had expired the Referee did not have jurisdiction to hear
the merits of claimant's aggravation claim and that claimant is
not entitled to an award of attorney fees,.

The Board finds the Referee correctly recieted the facts in
his order.

. After a de novo review of the record in this case, the Board
reaches the same conclusions as did the Referee. The Board finds
the Referee has jurisdiction to decide the merits of the
claimant's aggravation claim since claimant’s aggravation rights
had not expired. The Board finds the Referee correctly set aside
that portion of the employer carrier's denial based on its
contention claimant's aggravation rights had expired. This case
can now be heard on the merits,

ORDER
The Referee's order, dated January 3, 1986, is affirmed.
Claimant's attorney is hereby granted as a reasonable

attorney's fee for his services at Board review a sum egualil to
$25@¢, payable by the carrier.
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CLAIM NO. C 377803 October 16, 1980

ALFRED HANDSAKER, CLAIMANT

Malagon, Velure & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.

Own Motion Determination '

On June 9, 198@, claimant, by and through his attorney,
requested the Board exercise its own motion jurisdiction and
reopen this ciaim for his June 27, 1972 back injury. Claimant's
ciaim was initially closed and his aggravation rights have
expired. Attached to this request was a report from Dr. Smith
who indicated that ciaimant was experiencing progressive
degenerative change of the lumbosacral spine and probably had a
chronic strain and instability at the L3-4 level above claimant's
previous spinal fusion., Dr. Smith noted that claimant had severe
cardiovascular disease involving the cerebral casculature as well
as the iliofemoral-vessels and into the lower extremities. He
felt that ciaimant was permanently and totally disabled. He felt
that claimant's disability due to his 1972 injury and subsequent
treatment and degenerative changes should be considered
moderately severe,

SAIF Corporation (SAIF) requested that claimant be examined
by the Orthopaedic Consultants, After examining claimant, at
SAIF's request, the Orthopaedic Consultants reported in August
1980 they felt claimant's condition was still stationary and
there was no indication for reopening this claim. It was their
opinion that claimant had a slight increase in disability
relating to his lumbar spine due to progressive degenerative
changes above the fusion and that this increase in impairment was
oniy minimally realted to the injury and subsequently required
surgery. They felt claimant was incapable of returning to his
former occupation in the woods., They rated claimant's total
disability at 6@8% and noted that ciaimant had previousiy been
awarded 6p% disability and that this 50% should be subtracted
from the 683%.

In early September 1984, the Board requested the Evaluation
Division of the Workers' Compensation Department provide it with
a recommendation as to claimant's current disability. on
September 25, 198¢, the Evaluation Division of the Workers!'
Compensation Department recommended that based on its examination
of the record in this case that claimant was entitied to an
additional award of permanent partial disability of 110%
unscheduled disability for his low back injury. The Board, after
reviewing the record in this case, concurs with this
recommendation,
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ORDER

Claimant is hereby granted an award equal to 32 degrees for
1% unscheduled disabiiity for injury to his low back on June 27,
1972, This award is in addition to all previous awards claimant
has been granted for this injury.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increased compensation
granted by this order, payable out of said compensation as paid,
not to exceed 53,800.

CLAIM NO., C 164188 ~ Qctober 16, 1980

LEQ V. JONES, CLAIMANT
SAIF, Legal Services, Defense.Atty.
Own Motion Order & Determimation

The SAIF Corporation (SAIF), on September 22, 1984,
forwarded various information in this claim to the Board. SAIF
indicated it did not oppose an Own Motion Order reopening this
ciaim for time loss from Juiy 31 to September 3, 1986. It
requested the claim aliso be closed since claimant's condition was
again stationary. This claim had been established for claimant's
January 6, 1969 low back injury. This claim was originaliy
closed by a Determination Order, dated August 7, 1969, which
awarded claimant a period of temporary total disability
compensation which provided no award permanent partiail
disabiliity. The Second Determination Order, dated August 34,
1972, awarded cliaimant additional temporary total disability
compensation and compensation equal to 64 degrees for 208%
unscheduled low back disability, This cliaim was subsequentily
reopened by a Board's Own Motion Order and closed with an
additional award of compensation equal to 32 degrees for 10%
unscheduled dlsabllltY.

Dr. Joll indicated that claimant was off of work from July
3i, 198@ through September 2, 198A. He reported that claimant
had been off work for continuing low back pain. On September 15,
1986, Dr, Joll reported that he had examined claimant on
September 2, 198¢@ and felt that his condition was stable and that
ciaimant's overall condition had not changed significantly. He
feit that this continuing back pain was related to claimant's
original injury and his spinal fusion for it, He rated the
claimant's impairment as miidiy moderate.
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Chat Tiei§o::g%ia§ter reviewing the evidence in this file, finds
that 1t Is sufs tf ent to warrant a reopening of the claim. The
aodtd cinds sg the claimant's condition is again stationary
T g Eycen so Since September 3, 1984. Therefore, the Board
Simesanar aimant is entitled to an award of Temporary totai
a3 Tgisomefnsation from July 31, 198@ through September 3
COmpénsation ;; ?rd of.additional temporary totail disabilit§
Compensatior n addition to any previous awards of temporary
. a ‘11ty compensation clafimant has been granted.

ORDER

Claimant is hereby granted com
la pensation for temporary total
disability from July 31, 198#p through September 3, 19832 less

time worked. This award is in addition to all previous awards’

claimant has been granted in this case.

WCB CASE NO. 79-3851 October 16, 1980

DENNIS C. KEMERY, CLAIMANT

Franklin, Bennett, Ofelt & Martin,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Request for Review by SAIF Corp.

This case is before the Workers' Compensation Board on the
request that the Board review the
SAIF contends that the Referee

it to pay Dr. Fleming's bills, the Referee
ation

SAIF Corporation's (SAIF)
Referee's order entered in it,

erred in ordering
erred in granting ciaimant an increased award of compens

equal to 88 degrees for 25% unscheduled disability for his low
pack disability, and the Referee erred in granting claimant's
n the partial deniai. The Board
s in his order.

attorney a fee for prevailing o
finds that the Referee correctly recited the fact
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After de novo review of the reccrd in this case, the Board
reaches a different conclusion than that reached by the Referee,
Dr. Fieming is.a psychologist, Claimant was not specifically
referred to Dr. Fleming by any other medical doctor for
psychoiogical treatment. Dr. Fleming had assisted the claimant
in obtaining modified employment after his shoulder injury. In
this case, Dr. Fleming performed the services of vocational
counselor and assisted claimant in returning to a different
occupation. Dr, Fleming is not a medical servator under Oregon
gtatutes. He is a licensed psychologist who was acting
independently and not upon a direct referrali from any other
physician., Therefore, his services were not covered under ORS
656.245. Therefore, the Board would reverse the Referee's
ordering of SAIF to pay Dr. Fleming's bill and his awarding of
attorney fee for prevaiiing upon SAIF's denial of those bills.
The Board orders that the denial issued by the Fund, dated
August 3, 1979, be reinstated and affirmed.

The denial issued by the SAIF was for responsibility of any
psychological treatment. This was based on Dr. Parvaresh's
opinion that claimant did not have any significant degree of
psychiatric impairment, He did not feel that claimant was in
need of any psychiatric care and found no limitation in his
ability to be gainfully employed.

As to SAIF's second contention, the Referee's award of
compensation in this case was excessive, the Board concurs.
cilaimant is in his late 38's and has a high school education with
approximately one year of community college work., He has worked
as a weider and also as a quality contrel inspector for a steel
fabrication company. Due to this injury, claimant did undergo a
laminectomy to his back. The consensus of the medicail opinion is
that ciaimant should be trained for a lighter type of work and
should avoid constant repetitive bending, stooping, twisting and
1ifting of weights greater than 25 pounds. At the time of the
hearing, claimant was working for a different employer as a
weiding inspector, the same type of job as he had at the time of
this injury. Claimant also has a prior shoulder injury which is
covered under the Longshore Harbor Workers' Act. Since his bhack
injury,claimant has attempted to work as a welder but feels he
cannot do it because of the bending and other motions required.
The Board, after considering all the relevant factors in this
case to be considered in determining an injured worker's loss of
wage earning capacity and the record developed in this case,
finds that the award of compensation granted by the Referee is
excessive. The Board finds claimant is entitled to an award of
compensation equal to A48 degrees for 15% unscheduled disability
for this injury. Therefore, the Board modifies the Referee's
award of compensation granted in this case, A
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YRDER

The Referea's order, dated March 10, 1980, s wodilion, 6

The Referee's ovdering of the SATF Corporation Lo pav
Dr.- Fleming's ‘medical bills and granting cla”ﬂant’% attorney
a $250 fee for prevailing on the partial denial issued by 1t
is revérsed.

It is further ordered that clalmant is hereby crantecd
an award of compensation equal to 48° for 15% uncchoduled
disebility For this back injdry. This is in licu ob any
srevious awards of unscheduled disapility for chis-iajury
which claimant has been arantedd.,

The remainder of the Referee's order is affirmoed.

WCB CASE NO. 79-6267 October 16, 1980

LARRY E. McCOLLAM, CLAIMANT

Jolles, Sckol & Bernstein, Claimant's Attys.
SAIF, Legal Services, Defense Atty.

Request for Review by SAIF Corp.

e SATE Cornoration seexs Boerd review of #hwe Reforao's
order which remanded claimant'+w claxm to it for zcuoeptdncooe
and paymont of  compensation to which he is enti Zled.

The majority of the Beard, aftor de nove v i
fh.h‘ and adopts the Opinion arnd Order of the erLva, aQ
copy of whnich is attached hersto and, by this coierernte, 13
rtiolle e a ~art hereof.

ORDER

Tre order of the Referce, dated Fobruary 14, 31930, 18
off Limed.

A
i)
o
o
)
e

Claimant's attorney is horcby as a roosonabie
artorney's fee oo his servicss ab Board veviow o s equal
Loy 5308, payablas by (he SATE Joewrporation.

Dag 3 t
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CLAIM NO. C 431581  Octcber 16, 1980

DENNIS C. NEVILLE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 6, 198¢%, the Board received from the SAIF
Corporation copies of pertinent medical reports in regard to the
“above claim. It indicated that claimant's aggravation rights had
expired and, based on the enclosed reports, it had no objection
to reopening claimant's claim for surgery on November 3, 1980,

On August 7, 198@, Dr. James Van(Olst advised SAIF claimant
had deveioped a progressively painful bunionette on his left
fifth toe., He related this condition to claimant's March 39,
1973 industrial injury and recommended that surgical excision of
the bunionette deformity be dome with a possible trimming of the
metatarsal head., SAIF's medical consultant, Dr. Norton, agreed
with Dr. vanOlst's assessment of claimant's condition. Surgery
has been set for November 3, 1984,

The Board, after thorough consideration of the evidence
- before it, concludes that claimant's claim should be recpened for
the surgery recommended by Dr. VanOlst commencing the date he
enters the hospital for the surgery and until cliosed pursuant to
the provisions of ORS 656. 278,

IT IS SO ORDERED.

CLAIM NO. C 332143 October 16, 1980

BASIL L. WEATHERS, CLAIMANT

Robert Morgan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On June 23, 1988, cliaimant, by and through his attorney,
requested the Board exercise its own motion jurisdiction for his
August 9, 1971 injury. This claim was initially closed and
ciaimant's aggravation rights have expired, Attached to
claimant's request was a report from Dr. Baldwin who indicated
that claimant had experienced a significant reduction in his
activity and was entitled to an increased award of permanent
impairment.
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SAIF Corporation, on September 26, 1988, advised the Board
that it opposed reopening this claim as it did not appear that
there had been a materially objective worsening of ciaimant's
condition or disability since the last award or arrangement of
compensation. Attached to this were various reports, including a
report from the Orthopaedic Consultants, who indicated that
claimant's condition had not materially changed since December
1977.

The board, after reviewing all the information submitted to
it, finds it would be in the best interest of the parties if this
claim were referred to the Hearings Division to be scheduled for
a hearing. At the conclusion of the hearing the Referee shall
first decide whether claimant's current condition is reilated to
his August 9, 1971 injury. Second, if the Referee decides a
causal relationship exists, then he shail determine whether a
material worsening has occurred since the last award or
arrangement of compensation in this case. Upon the conclusion of
the hearing, the Referee shall forward a recommendation on .-this
own motion claim together with a transcript of the proceedings
and other evidence introduced at the hearing to the Board.

IT IS SO ORDERED.

WCB CASE NO. 79-2180 October 17, 1980

PATRICIA ANDREWS (FIFTE), CLAIMANT

Olson, Hittle, Gardner & Evans,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Request for Review by Claimant

This case is before the Workers' Compensation Board on
claimant's request that the board review the Referee's order
which affirmed a Determination Order, dated September 14, 1978,
which awarded cliaimant temporary total disability compensation
and compensation egqual to 32 degrees for 18% unscheduled
disability for her May 12, 1978 back injury. Claimant contends
that she is permanentiy and totally disabled.

Claimant, a Sl-year-oid aide in a retirement home, on May
12, 1978, injured her back when she attempted to prevent a
patient from falling in the shower. X-rays taken after this
injury revealed that claimant had "spondylosis with
spondylolisthesis, L5, with prominent degenerative disk disease
ln the liower lumbar area."
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r late May 1978, Dr. Duiff reported that claimant con-
cinued o have pain in her low back arca. ie felt that
claimant had suffered an acute lumbocacral ligamentows strain
superinposed on her aJOnOU¢O“ySlS and spondyliolisthesis at
L5 and rer severe degenerative disk Jdisease. At this noint,
for indicated he did not feel that clalmant was a gcod cardi-o
date bt returrn to her former job. A course oI treatment to
include heat, massage and active back axercises was prescribad
for claimant. Claimant was roferred to a physician in her .
local area for this treatment. '

In June 18978, claimant came under the treatment of
Dr. D. bDavies. He hospitalized hexy Tor a pericd of con days
in eariy June 1978 fcr a course of traction. lie noucé that
cilaiment was wearing a lumbosacral support. In late Juona
1978, he reported that he hacd advised claimant acelnst re-
turning to ‘her previous occunation. o ,

On August 4, 1978, Dr. Duff reported that claimant's

ondition was medically stationary and that she had wnoderatu
residuals of pain and limitation of motion in the lumbar avea.
It was nis opinion that claimant had permanent and dontinulng
disabillity to &« moderate degree that would prohibit her re-
TUrRTtoTWOTKk TIin & capacity roqulrlnn Teavy 1ifting avrd pro-
longed bending, such as a nurse's alde. He noted thal claimant
wag eager to return to some type of emplovmern® and fclt thek,
she was fit for duty within the restrictions he had outlined.
Dr. Davies concurred with this cpinion.

O Lutﬂﬁk r 14, 1978 this clalm was initially closcd
by a Determination Order granting claimant an awarc i tem-
porary total disability compensation and an award ol compen-
sation equal to 32° for 10% unscheduled disabiiity For hex
back injury.

After the claim was closed, claimant care in contact
with a Vocational Rehabilitation dDivision. However, olaimant
underwent surgery to her hands for a non-industiial ralator
condition in early 1972, and vocational assisbtance was
“emporarily stopped. : '
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Tn July 1979, Dr. Davies reported that claovmant had

sovere degenerative disc disease of the lumbar spine and upondyl-

elisthesis at the Sth lumbar level. He felt she coold por ro-
turn to har previous occupation and could not do actlivities
that reguired heavy 1ifting, stooping, twisting or ocher s.oon
‘mctions. Dr. Davies felt it was doubtiunl thoo clatuant onaid
hold any job that required a rull eight hours oJ wous cach
day.  He noted that she had constant back pal  Lnd ovoen noloez
holé chores ircreased her pain. Dr. Davies indicatoo G
claimant was reguired to rest every few hours in dolry oven
tight housework and should not attempt to do heavici noase-
hold chores. In summary, he feit that clailmant couvsa not
wor} a ful} eight hours a day, 40 -hours a wecx. Di. Davics
eported claimant's low back pain was aggravated by prolonged
buandlng, sitting of physical activities. Eo noted %hn"
claimant's condition at times was woerse and that at o hoer
times was better.

In August 1979, claimant was re-contacted by thoe Flcld
Sorviees specialist. At that time, clairant declined to
further utilize the services ¢f tho Pield Services Division.

Dy. Duff, in September 197%, reported that he
claimant's pain also at times was worse ancd ot oihor
better. Claimant stated that she couid not stand Loy monc
~than about a half an hour and could ncot sit for morxe nan
one or two hours at & time. She reported thal she a:is Ll
a lot of difficulty with heavier household duties. Dr. uu;:‘
after reviewing his previcus examination and Dr, bDavioes®
July 1979 repori, felt that claimant had a moderately severe

continuing disabllity that mado 18 urlikely
ever do light work for a full eiqghit-hour déy. 1
rarosymptoms were compatible with a limited duby
hour day, 20-hous week, if she ercluced any beavsw Lo fiing
and bending and was allowed to werk where fracuent ohi
of position were possible and physical uctivrﬁy WaSs vy
Dy Dunf concludeda that he did not oxpect any Turther P rove-
nent or deterioration in clalpant's condition and that she

wis medically stationary. ‘

==
“:l
s
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At the time of the hearing, clairant was 53 years ¢ld

and had an ecleventh grade education. 211 of claimant 's work )
history of jobs which could be classified in a manual labor e
type of employment. She has performed a number of jobs in-
-volving work in a factory and also various nursing jebs.

‘Clairmant testified that these jobs required lifting, sween-

ing and mopping, =z lot of standing and other pnvsical acbki-
vities. She complained that her -back still bothers her and.

tnat she has cramps in her legs. She indicated that her back
pain was consiunt. She stated that her back injury has af-
rected her walking, her standing, her nousework, sitiing

and riding in automobiles.  Claimant testificd that she is
currently -taking medication for her conditior. She stated

that her hushband does all the housework -and that she nas to

lie deown during the cay and.use a heating - sad to relieve her

Béuk pain. Cleimant stated that she went to an employrent

ofifice to try to find emnloyment but was unsuccessful.

Mr. Wilson Walker testified that ne is o ceritlfizsd voca-
tional expert., After interviewing claeimant and revicwing th
redical reports, he copined thet he would have bheen not abvis
to firnd any job that claimant would be able to do at this
time. He noted that claimant, in addition to her back, also
had difficulty with her hands. Claimant described . typical
cday to him and indicated that she spent-at least half of her
day lying down in bed., Claimant indicated that she took
nain medication whicl rendered her unable to do anything.
Mr. Wa.ker felt at claimant would be unable to hccr the
ich even 1if she c“Ld find one. He fail e

&

e that if rld"..ﬂ .

could perform a sedentary type of job Lt would have ic be
an entry-level job because she lacked any transferrable skiils.

The Referee, after reviewing all the evidence in this
case, felt that claimant had failed to prove that 1“
abilility was greater than that awarded by the Determ tion
Order. Therefore, the Referece affirmed the Determ¢1 cion

Crder. : : |

n

ey dis=
LI
I3

The DBoard, after de novo reviecw, modifics the Kolerce's
order. Claimant has suffered a lumbosacral strain superis-
posed upon her spondylolysis and spondylolisthesis at L5
level and has severe degenerative disc disesse. Considering
the relevant factors in this case such as claimant's age
education, prior work experience, ctz., %hc Bqaxd tinds  thet
claimant has ectablished that ghe has sulfcroa a grea*?
loss ©f wage carning capaclity due tO this 1niu ry'than it
for which sne has boon previcusly corpensated. hOTuVUEt_r
the Bourd does rot find claimant is pe;manent}y Qnu.rﬁtﬁ}ty

“disabled. The Roard notas that tne ev}deng;ﬂ}ndlgauu";:at
claimant has not established that she as wiliing t? ?ii” ]
regular and gainful emwloyﬁerL and that she hagpno: Jhu’qz
reasonable effdért to abtaln such employment. Based Cl al _
+he evidence in this case, the Noard finds that claimant e
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is entitled to an award of compensalion cgual to 160°
50% unscheduled disability for her back injury. ©his
increas. of 128° for 40% unscheduled disability for in
injury.

(JL\DLR ' }

“he Referee's order, dated January 17. 1960 is wodified.

ClulmaTL is nereby granted an award of compensation
egual to 160° for 50% unscheduled disability for her back
injury. This award is in lieu.of any previous awards oI un-
scheduled disability claimant has been granted for her liay
17, 1978 back injury.

Claimant's attorney 1s hcreby granted as o veaschablo
sttorrney fee for his services at Board review a sum cdunl 0
25% of the increcased compensation granted by this Ordes
payable out of sald compensation as paid, not Lo ergecd
$3,000.G0.

]

A

WCB CASE NO. 80-399 Cctober 17, 1980

ELSIE GIBSON, CLAIMANT
Michael V. Johnson, Claimant's Atty.
Schwabe, Williamson, Wyatt, Mocre.
& Roberts, Emplover's Attys.
Order of Dismissal

Morequest for sfeviow wias recelved by lhe Boara on March 28,
LSEO Crom clalwmant's attorney soc*i:inq roevicow of o Rejzree's
order ertered 1n the above-entitle? rattern.

ha reduest for review was timcly, & cony of
5 not malled ©o o all necessary Deriios withiin
pre

Although G
SaLE rojguest wa
30 davo after L
s QRS £56.295 (2

date of the Releres's ovder 2w roquived

).

THTREFCRE, claimant's recuest for Board roviow 1
hereby -ciswissed and the order of the Releoren is Tinal by
operal.icn of law.
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WCB CASE NO. 79-187 October 17, 1880

LOLA M. HUNT, CLAIMANT )

Olson, Hittle, Gardner & Evans,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Request for Review by SAIF Corp.

This case is before the Workers' Compensation Board on the
SAIF Corporation's (SAIF) request that the Board review the order
of the Referee, SAIF contends: (1) the Referee disregarded the
prior adjudication of claimant's claim which held that her injury
was a shoulder problem; (2) he improperly continued the hearing
to allow claimant to gain rebuttal evidence which was available
prior to the hearing; and (3) assuming claimant had carpal
syndrome, it was.not work related.

The Referee also found the October 17, 1978 Determination
Order was premature and ordered the claim reopened and remanded
to SAIF for payment of temporary total disability compensation.

The Board finds the Referee correctly recited the facts in
his order.

After a denovo review of this case, the Board modifies the
Referee's order. The Board agrees with the Referee that the
SAIF's denial)l of claimant's carpal tunnel syndrome was incorrect,
The Board finds the opinions of Drs. Melgard and Shaw persuasive
in determining the carpal tunnel syndrome is related to an on-
the~job injury.

However, the Board does not agree with the Referee that this
claim was prematurely closed. On the date temporary total
disability was terminated, Dr. Much reported claimant's
condition was medically stationary and the claim was ready for
closure. In early 1978, Dr.. Yamodis indicated claimant was
unable to work and scheduled additional testing. However, in
late May, he reported claimant felt her condition had imp