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NO. C 286853 

EMROY G. FLETCHER, CLAI~ANT 

October 2, 1980 

SAIF, Legal Services, Defense Atty. 
Own Motion Order 

On ,January 19, 1971, claimant suffered a coff,penc.:;:._,i._,l.e 
injury t.o his ::-ight knee for which this clai.1t 1.vas esu,b­
lished. The claim was closed ,wd claimant's agsJrav,l Uon 
rights have expired. 

'I'he SAIF Corporation (SAH') , on Septernb(;r ~.8, 19 SCJ, . 
forwarded to the Board various medical reports which ~n­
dicated claimant had been hospitaliz8d on August 25, 1930 
for an ~rthroscopy and valgus producing high ijbial ostco­
tomy on claimant's right knee. Dr. c;raham rcl2:1ted the ne(~d 
for this treatment to claimant.' s 1971 injury ,,rnd n:::,.\.;~steC:i 
d,is cL:iim be reopened. ~he SAIF indicated it did r:s):_ 
oppose this regJcst. 

The Boa r.d, after exaf!lini :1(: the rr12'1te:,rial s ubr.1i ttc/'. to 
it, finds the evidence is s u [ :::i cient Lo. ,.varr.:: n t a rec~Jeni :1CJ 
o~ this claim effective August 25, 1980 for payment of 
compensation ancl other bE:nefits provi,.:::ed for bi law 1.::-,::i.1 
closed pursuant to ORS 656.278. 

IT IS SO ORDERED. 

CLAIM NO. A 42 CC 146562 RG 

VIOLA H. MAGDEN (STERN), CLAIM.ANT 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

October 2, 1980 

T:-.G Board issued its O..;n i"lot:i.01-i Detei-mi:1.=:i. tioc Jr the 
above entitled matter on Septe:,Iher 19, 1980. It ha.: since 

_been advised that it made an error in sending a 2opy cf 
the ore er to the SAIF CorfX)r a ':ion. -~•,12 o::ce:- sho ul(1 .;.c 
amended to show that· /\etna Casualty i:rnd Su'--ety Comp:,.·': :Ls 

the carrier for the employer c::t the tirn0 of .;L:ii::;c:,n::' .: 
1972 industrial injury and is responsible for t~e ~~~:~ 
granted to claimant. 

IS SO ORDERED. 

7'.:1-

October 2 1980

EMROY G. FLETCHER, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

CLAIM NO. C 286853

On January 19, 1971, claimant siAtfered a corr.penioaole
injury to his right knee for which this clai.r. was estc .b 
lished. The claim was closed and claimant's acjgi'avation
rights have expired.

The SAIF Corporation (SAIF) , on Septeml:)or 18 , 19 80 ,
forwarded to the Board various medical reports which .in­
dicated claimant had been hospitalized on August 25, 1930
for an arthroscopy and valgus producing high ti.bial ostoo 
tomy on claimant's right knee. Dr. Graham related the need
for this treatment to claimant's 1971 injury and reviaested
this claim be reopened. The SAIF indicated it did not
oppose this request.

The Board, after examining the material subraittm:! to
it, finds the evidence is sufficient to. warrant a reopening
or this claim effective August 25 , 19 80 for payment or.
compensation and other benefits proviced for by law until
closed pursuant to ORS 656.273.

IT IS SO ORDERED.

CLAIM NO. A 42 CC 146562 RG October 2, 1980

VIOLA H. MAGDEN (STERN), CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

The Board issued its Own Motion Determination in the
above entitled matter on September 19, 1980. It has since
been advised that it made an error in sending a copy of 
the oraer to the SAIF Corporation. Tne order shoulci be
amended to show that'Aetna Casualty and Surety Compn.r/ is
the carrier for the employer at the time of .':lai;:;an'.:
1972 industrial injury and is responsible for the awecc
granted to claimant.

IT IS SO ORDERED.
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NO. C 407286 

ROBERT C. PARROTT, CLAI.111ANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 2, 1980. 

On September· 26·, 1980, the SAIF Corporation (SAI"r') 
forwarded to the Board copies of certain parts of thi~; claim . 
file. Sl'>.IF advised. the Board cl'aimant had originally suf­
fered a compensable injury on August 15, 1972 and his ag­
gruvation rights had expired. 

Dr. Armbrust, on August 18, 1980, hospitalized c::_~;timant 
for low back and left leg pain. On August 22, 1980, c:aim­
ant underwent an extension· of the L4-5 laminot.omy and exci­
sion of a herniated disc \·Ji th a.n extruded fragment. 

SA.IF advised the Board it diq not oppose an Ow1·, :•;otior. 
Order reopening this claim for this additional surge::-~,-. 

The Board, after reviewint;:r the material subrr.ittc· .. to 
it, finds the evidence sufficient to warrant raopeninq of 
th:.s claim effective August 13, 1980 for payment ~)£ compen­
sation and other benefits provided for by law unti: ~~osGd 
pursuant to ORS 656.27B. 

IT IS SO ORDERED. 

CLAIM NO. 87-CN 17170 S 

ROMELIA GONZALEZ SANCHEZ, CLAil1A~T 
January Roeschlaub, Claimant's Atty. 
Noreen Saltveit, Employer's Atty. 
Own Motion Order 

October 2, 1980 

In April 19 79, claimant requested, by and tr~ro~1r;h her 
attorney, the Board exercise its own motion j~risdiction a~j 
reopen this claim. Claimant had originally sufferec a 
September 3, 19 70 injury and her claim was ini ti all~, c: loser.. 
by a Determination Order, dated August 5, 1971. He~ aggrava­
tion rights have expired .. Attached to claimai,t' s request was 
a report from Dr. Charles Fagan. · In that report, Dr. Fagc::i:. 
stated that claimant had marked decreased function cf he= 
extremities. He could not state whether this relat~d to hue 
old herniated intervertebral disc or an intervening n2urolo­
gic~l difficulty. Dr. Fagan also wos not su:e how m~ch of 
claima.nt.' s problems were psychcgenic. He asked that ~•~:r-
clairr, :),?: reope~ed. The employer, tt·:ough its .::arri, .... 1·, 

indicated that it opposed the reopening of thE; cla.iT'" Th":. ~ 
Board def erred reopening this claim until add:i. tiono.1. :ned.ical Ill'/ 
reports. were forwarded to it. 

-2-

ROBERT C. PARROTT, CLAI.MANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On September' 2 6', 19 80 , the SAIF Corporation (SAIr')
forwarded to the Board copies of certain parts of this claim
file. SAIF advised,the Board claimant had originally suf­
fered a compensable injury on August 15, 1972 and his ag­
gravation rights had expired.

Dr. Armbrust, on August IS, 1980, hospitalized claimant
for low back and left leg pain. On August 22 , 19 80, ciain'i 
ant underwent an extension of the L4 5 laminot.omy and exci­
sion of a herniated disc v/ith an extruded fragment.

SAIF advised the Board it did not oppose an Own  ■''otioj' 
Order reopening this claim for this additional surgery.

The Board, after reviev/ing the material submitte .. to 
it, finds the evidence sufficient to wcirrant reopening of
this claim effective August 13, 1980 for payment of compen­
sation and other benefits provided for by law until c'.osed
pursuant to ORS 656.278.

IT IS SO ORDERED.

CLAIM NO. C 407286 October 2, 1980,

CLAIM NO. 87 CN 17170 S October 2, 1980

ROMELIA GONZALEZ SANCHEZ, CLAIMANT
January Roeschlaub, Claimant's Atty.
Noreen Saltveit, Employer's Atty.
Own Motion Order

In April 1979, claimant requested, by and through her
attorney, the Board exercise its own motion jurisdiction and
reopen this claim. Claimant had originally suffered a
September 3, 1970 injury and her claim was initially closed
by a Determination Order, dated August 5, 1971. Hen aggrava­
tion rights have expired. Attached to claimant's request was
a report from Dr. Charles Fagan. • In that report. Dr. Fagan
stated that claimant had marked decreased function cf. her
extremities. He could not state v;het'ner this related to he c
old herniated intervertebral disc or an intervening neurolo­
gical difficulty. Dr. Fagan also was not s'uie how muen of 
claimant's problems were psychogenic. He asked that
claim be reopened. The employer, through its carrie
indicated that it opposed the reopening of the clair.
Board deferred reopening this claim until adcitiono.l
reports were forwarded to it.
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Februclry 1980, Dr. J. K. Olson-Garewal reported t~~t 
claimant had severe L4-5 radiculopathy which ~ad be~~ confirmed 
by a myelograrn. He related this conc:i tion tc cl&irnar. :· 1 f_; 

original injury of 1970. Copies of this report \vere foi:""warded 
to the employer and its carrier, 

In September 1980 1 the carrier advised t~c Boaro it 
sti.11 opposed reopening of this claim under the Board's own 
motion jurisdiction. · It was their opinion that Dr. Fagan 
should bs given ·more weight than Dr. Olso~-Garewal. 

There is also pending in the Hearings.Division a case 
concerning claimant's appeal of the carrier's refusal to pay 
the various medical expenses according to ORS 656.245. (WCB 
Case No. 79-9700). 

· The Board, after reviewing all the material in this file, 
finds it would be in the best interest of the parties that 
this case be referred to the Hearings Division to schedule 
a hearing in the own motion claim to be consolidated with 
WCB Case No. 79-9700. The Referee ·shall determine if claimant 1 s 
current back condition, whi'ch has been diagnosed as severe 
L4-5 radiculapathy, is related to her 1970 injury and represents 
a worsening thereof since the last award or arrangement of 
compensation in that case. Upon conclusion of the hearing, 
the Referee shall make a recommendation and forward that 
recommendation along with the transcript of the proceedings 
and other exhibits introduced at the hearing to the Board. 
The Referee shall also enter an appealable order in WCB Case 
No. 79-9700. 

WCB CASE NO. 

DELORES M. TYLER, CLAIMANT 
A.C. Roll, Claimant's Atty. 

79-4245 

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

October 2, 1980 

Th~s case is before the Doard on claimants req~2s~ the 
Docru review t.;1c 1=-:.:~feree' s on::2r which ap9rc,\1cc:. ·\~he .:ii'1 JI,' 

Coc9oration 's (Sh!F) denL:1 o:' respo,~sib:i.l.i fD.r her hc:(~Ci .. 
aches and lefc arm problems. r>.c,im.~t,,t coni:E:n<,~ U·.e ~·,e[<"~;:·ec 

ecr-cd i_11 doi11g so. 1J1he I3oa.rc] f.ln(1s ·1::'L-e J}1~f.0-rc_:c~ co.r:.rt~c:;~.L~/ 

recited. the fucts in tlti.s case, l~:-:cc\_."; 1~ ;_0 01.· c1c ccrol~ '.in. :.nc:::.-
C.itins L:;~. Stephen ;;toL.'.'.b(~CCj :1£; a ns::,",·;r,iau-~.:,L ;,.•he.:,,, :in 
foct, he is a neu~olcgist. 

-3-
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In February 1980 , Dr. J. K. Clson Garewc il reported that
claimant had severe L4 5 radiculopathy which had beet', coniirmed
by a myelogram. He related this condition to claima!. t'.s
original injury of 1970. Copies of this report v;ere fojn /arded
to the employer and its carrier.

In September 1980, the carrier advised the Eoara it
still opposed reopening of this claim under the Board's own
motion jurisdiction. ' It was their opinion that Dr. Fagan
should be given ’more v;eight than Dr. Olson Garewal.

There is also pending in the Hearings Division a case 
concerning claimant's appeal of the carrier's refusal to pay 
the various medical expenses according to ORS 656.245. (WCB
Case No. 79 9700).

The Board, after reviewing all the material in this file,
finds it would be in the best interest of the parties that 
this case be referred to the Hearings Division to schedule
a hearing in the own motion claim to be consolidated v;ith
WCB Case No. 79 9700. The Referee shall determine if claimant's
current back condition, which has been diagnosed as severe 
L4 5 radiculapathy, is related to her 1970 injury and represents
a worsening thereof since the last award or arrangement of
compensation in that case. Upon conclusion of the hearing, 
the Referee shall make a recommendation and forward that 
recommendation along with the transcript of the proceedings
and other exhibits introduced at the hearing to the Board.
The Referee shall also enter an appealable order in WCB Case 
No. 79 9700.

WCB CASE NO. 79 4245
DELORES M. TYLER, CLAIMANT
A.C. Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

October 2 1980

Th:. case IS before the Boiird on claimant.• s requesv. the
Board reviev/ the Referee's order which approved the 
Corporation's (SAIF) denj.al of respon.sibility i:o.r her head­
aches and lefr arm problems. Clairncint conten.':::: the Referee
erred in doing so. The Boa.2:d f.i2ids rhe Referee' corrocirLv'
recited the facts in tills case, ox'ept for an error :i)\ indi­
cating Dr. Stephen Stolzborg i i: a i)sy chi a tr is L when, an
Fa, he is a neurolcuist.
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Board, after de. novo rt:view, modifies ·U1e Rc.~:1:,r2c' :.; 
· approva1 of SAIF' s denial. The lay tcstin:ony 12stabL.shes 

th~ claimant's job involved stress a~J pr~ssure. Drs. Hon~~ 
and Hill, who have been involv0d in treatinq claimant, are of 
U.t.~ opinion that it is reasonably- probable,· medically, that 
the stress, pressure and tension of cLdmant I s job w:. th this 
employer was a material contributing factor, .;trr.o::is others, 
which produced her condition of headaches for which t~ey haci 
trea·ted claimant. The Board finds the opinions of the treat­
ing physicians to be more persuasive than that of Dr. Deanna 
Stolzberq, who examined claimant and was not .involver": .:.n 
treating.her. Therefore, the Board reverses thai:: portior. ot 
the Referee's order which affirrne~ SAIF's March 9, 197~ de­
·nial of claimant's headaches. The evidence does not estab­
lish that claimant's left arm pain, whatever its cause, is 
related to her employment. Therefore, the Board affi:nns t!-10 
de11i al of that condition. The Board remands '.:hat claL•, to 
SAIF for acceptance and payment of .compensation and other 
benefits provided for by law until clo3ed p~rEuant tc GRS 
656.268. Claimant's attorney is entitled to a fee fo~ ~re­
vailing in overcoming SAIF's dc~ial. 

The Board affi~ms the reffiainder of the Referee•~ ~rder. 

ORDER 

The order of- the Referee, dated Liecernber 24, 19 7:.,:, is 
modi ficd. 

'rhe SA.IF Corporation's denial of March 9, 19 79 ,, . cla::. m:... 
zm t' s claim fer her headache condi t.ion is set ziside. ·"!l.is 
c~aim is remanded to it for acceptance and payment of compen­
sation and ·other benefits provided foi by law until closed 
uursuant to ORS 656 .. 268. · 

Claimant• s attorney is hereby entitled to 2n a.t.;:orney' s 
fee for his services both at the Hearings levci ant 2~ Board 
level equal to $1,100, payable by SAIF Corporat-ion. 

The remainder of the Referee's oro.er is a E firmed. 

-4-

The Board, after de  novo review, modifies 'tho l\c:.\ ;.rec' s
approval of SAIF's denial. The lay testimony establishes
the claimant’s job involved stress and pressure. Drs. HonijU
and Hill, who have been involved in treating claimant, are of
the opinion that it is reasonably probable, medically, that
the stress, pressure and tension of claimant's job with this
employer was a material contributing factor, arr.ong others,
which produced her condition of headaches for which they had
treated claimant. The Board finds the opinions of the treat­
ing physicians to be more persuasive than that of Dr. Deanna
Stolzberg, who examined claimant and was not involved in
treating her. Therefore, the Board reverses than portion of
the Referee's order which affirmed SAIF's March 9, 1579 de­
nial of claimant's headaches. The evidence does not estab­
lish that claimant's left arm pain, whatever its cause, is .
related to her employment. Therefore, the Board affimas the
denial of that condition. The Board remands fhat clai:''. to
SAIF for acceptance and payment of. .compensation and other
benefits provided for by law until closed pursuant tc ORS
656.268. Claimant's attorney is entitled to a fee fov: pre­
vailing in overcoming SAIF's denial.

The Board affirms the rem.ainder of the Referee's order.

0RD3- r

The order
modi fi e d.

of the Referee, dated December 24, 19

The S.AIF Corporation's denial of March 9 , 19 79 w!' claim­
ant's claim for her lieadache condition is set aside. "'his
claim is remanded to it for acceptance and payment of compen­
sation and 'Other benefits provided for by law until closed
pursuant to ORS 656.268.

#

#

Claimant's attorney is hereby entitled to an attorney's
fee for his services both at the Hearings level and at
level equal to ?1,100, payable by SAIF Corporation.

The remainder of the Referee's order is affirmed.

Board
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CASE NO. 79-8982 · 

KARL JO ANNEN, CLIA..M.ANT 
Galton, Popick & Scott, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Reauest for Review by Claimant 

Octoher 6, 1980 

This •Case is before· the Workers• C 0 mp ens at ion Bo a rd on 
claimant's r·equest that the Board review the Referee's order 
which aff·irrned the employer's denial of his claim. Claimant 
contends that he has proven that his claim is c6mpensable and 
that the denial entered by the .emplbyer was late and he is 
entitled to penalties and attorney's _fees because of the late 
denial. The Board finds that the Referee correctly recited the 
facts in his order. 

After de novo review of the record in this case, the Board 
reaches a somewhat difference conclusion than that reached by the 
reached by the Referee. The Board does concur with the Referee 
on finding that this claim is not compensable. The greater 
weight of the evidence does not support claimant's contention 
that this· claim is compensable. Therefore, the Board would 
affirm the Referee's affirmation of the employer's denial. 

H0wever, the Board finds that penalties and attorney's fees 
must be assessed against t~e employer and its carrier for its 
late denial of claimant's claim. The employer, on or about July 
1; 7 , ·1- 9 7 9 , h a d n o t i c e o f t hi s _c 1 a i m • Ho w e v e r , a , d e n i a 1 w a s n o t 
issued until September 26, -1'979, two days late. The Board would 
assess a penalty equal to 1'5% of the compensation payable to the 
c 1 a i m a n t f r 0 m S e p t e m b e r 1: 8 , 11 9 7 9 t o S e p t e m b e r 2 6 , · 1· 9 7 9 a n d 
assesses an attorney's fee payable to claimant's attorney in the 
sum of $l00 for this late denial •. 

The Re f e re e ' s o rd er , d a t e d Apr i 1 11 , 1' 9 8 0 , i s modi fie d • 

Claimant is hereby awarded an amount equal to ~5% of the 
compensation for .the period from September f8, 1'°979 to September 
26, t979. Claimant's attorney is hereby awarded an attorney's 
fee in the sum of $f00 for the erniloyer-carrier's late denial of 
this claim. 

The remainder of the Referee's order is affirmed. 

-5-

October 6 1980
#

m

WCB CASE NO. 79 8982 •

KARL JO ANNEN, CLIAMANT
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer’s Attys.
Request for Review by Claimant

This  case is before' the Workers* Compensation Board on
claimant's request that the Board review the Referee's order
which affirmed the employer's denial of his claim. Claimant
contends that he has proven that his claim is compensable and
that the denial entered by the .employer was late and he is
entitled to penalties and attorney's fees because of the late
denial. The Board finds that the Referee correctly recited the
facts in his order.

the record in this case, the Board
conclusion than that reached by the
Board does concur with the Referee
is not compensable. The greater
not support claimant’s contention

that this claim is compensable. Therefore, the Board would
affirm the Referee's affirmation of the employer's denial.

After de novo review of
reaches a somewhat difference
reached by the Referee. The
on finding that this claim
weight of the evidence does

However, the Board finds that penalties and attorney's fees
must be assessed against the employer and its carrier for its
late denial of claimant’s claim. The employer, on or about July
!7, 1 979, had notice of this claim. However, a, denial was not
issued until September 26, 1'979, two days late. The Board would
assess a penalty equal to of the compensation payable to the
claimant from September iS, T979 to September 26, 1’979 and
assesses an attorney’s fee payable to claimant's attorney in the
sum of $100 for this late denial.

#

The Referee's order, dated April 1', 1'980, is modified.
Claimant is hereby awarded an amount equal to 15^ of the

compensation for.the period from September 18, 1979 to September
26, 1979. Claimant's attorney is hereby awarded an attorney’s
fee in the sum of $100 for the employer carrier’s late denial of
this claim.

The remainder of the Referee's order is affirmed.

 5 

 

 

• 
 

 



   
    

  
   

  

          
         

          
         
         

          
    

        
          
     

           
         

         
           
        

           
         
          

         
          

         
         

          
 

      

        
            

        
         

    
    

    
    
    

     
     

     
     

    

   
  
  

 
 

 

 

        
            

           

     

NO. AC 101733 

GEORGE COOPER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant 1 s Attys. _ 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

· October 6, 1980 

This claim for a November 21,· 1-967 compensable le:dt leg 
in~ ury was referred for a consolidated hearing with anothe ,: 
case which was pending in the Hearings Division. Th0 clain 
had been originally closed by a Determination Order, c:dted 
May 21, 196 8, which awarded claimant temporary tota: .:..:·i.sabili ty 
compensation and compensation equal to 10% loss·of his left 
leg and 10% unscheduled disability. 

Claimant, by and through his attorney, in July 1.977, 
requested the Board reopen this claim under its own rnotion 
jurisdiction. Claimant's aggravation iights had expired. 
The Board,· fincing that clair,,c.nt had also been involvl:!d in a 
~ompensable injury in 1976, referred this matter tQ ~he 
Bearings Division to resolve the issue of wh1.:'!ther c:l.:Jirnaat I s 
condition at that time was related to his 19G7 injury ~nd 
.represented a worsening thereof since the last arr~ngen~nt 
and award of compensation or is _a result of his 1976.injury. 
After the hearing, the Referee found that claimant's ,.:::.!rre1:: 
left leg problems are a direct resuli of the 1967 injLry. 
He was unable, however, to rate the permanent disabi1:i.·~y & 
claimant has due to the wide range of r:iedical considerdtions W 
~nd lack of specificity in claimant's testimony. The Boarc 
forwarded this file to the Evaluation Division for a r,~corn:,,en-
dation with respect to claimant's loss of function 01 th8 
left leg. 

The Evaluation Division advised the Board .that. j_:i 196 8 
claimant had a full range of motion of the left leg an~ had 
no instability. The only objective finding at that ~irne was 
a 1/2-inch shrinkage of the left thigh. Dr. Snell reported 
that claimant had only minimal residuals in his left 2.-.:::g. 

· Obvious atrophy of the distal quadriceps and biceps rr.•Jscula­
ture was found. There was also a diminished sensat.io;; of 
ti"le lateral ·1eft calf. Right knee re.flex waB -:nore ac'..:ivc 
than the left. Based on all tre evidence submitted to it, 

the Evaluation Division recorr:m.ended that .claimant be granted 
additional award of 15% loss o~ his ·:eft lea, :nakin, .. 4 total 
award of compensation equal to 25% of the l~ss of tl~(, left 
leg. 

The Board concurs with this recommendation. 

-6.,.. 

GEORGE COOPER, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys. '
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This claim for a November 21,' 1 967 compensable left leg
injury was referred for a consolidated hearing with aiiothe' 
case which was pending in the Hearings Division. The claim
had been originally closed by a Determination Order, d. ited
May 21, 1968, which awarded claimant temporary total disability
compensation and compensation equal to 10% loss of his left
leg and 10% unscheduled disability.

Claimant, by and through his attorney, in July 1977, 
requested the Board reopen this claim under its own u.ov.ion
jurisdiction. Claimant's aggravation rights had expired.
The Board,' finding that claimant had also been invol'^a d in a
compensable injury in 1976, referred this matter to chc
Hearings Division to resolve the issue of whether cb jimant's
condition at that time was related to his 3.9G7 injury and
.represented a worsening thereof since the last arrangement
and award of compensation or is a result of his 1976.injury.
After the hearing, the Referee found that claimant's current
left leg problems are a direct result of the 1967 injury.
He was unable, however, to rate the permanent disability
claimant has due to the wide range of medical considerauions
and lack of specificity in claimant's testimony. The Board
forwarded this file to the Evaluation Division for a rvecommen  
dation with respect to claimant's loss of function ot the
left leg.

CLAIM NO. AC 101733 October 6, 1980

The Evaluation Division advised the Board .that i.
claimant had a full range of m.otion of the left leg a
no instability. The only objective finding at that
a l/2~inch shrinkage of the left thigh. Dr. Snell re
that claimant had only
Obvious atrophy of the
ture was found. There
the lateral left calf,
than the left. Based on

minimal residuals in his left
distal quadriceps and biceps ir,
was also a diminished sensatio
Right knee reflex was more ac 
ail the evidence submiuted to

n 196 8
nd had
ime v’as
ported
log.
uscula 

of 
give
it,

the Evaluation Division recorrmended that clainicint be granted
additional award of 15% loss of his 'left leg, makinv: a total
award of compensation equal to 25% ol the loss of tlu; left 
leg.

The Board concurs with this recommendation.

#
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Claimant is hereby granted compensation equal to 22.5 
degrees for ~5% loss of the left leg. This award is in addition 
to the previous award he has been granted for this injury. 

Claimant's attorney is granted as a reasonably attorney's 
fee a sum e qua 1 to 2 5 % 0 f the i'n creased comp ens at i 0 n granted by 
this order, payable out of said· compensation as paid, not to 
exceed $3,000. 

WCB CASE NO. 80-8104 

JEFFERY L. DAWLEY, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Schwabe, Willaimson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Own Motion Order 

October 6, 1980 

On September 5, 11 980, claimant filed a request for hearing 
in WCB Case No. 80-8~04. The date of injury involved in that 
case was April 24, 11975. Claimant recited the issue as being the 
denial of his claim issued on August 19, ~980, attorney fees, 
failure to reclassify the claim as disabling, payment of all 
causally related medical expenses and penalties and attorney 
fees. 

On the same date, claimant also requested the Board to 
exercise its own motion jurisdiction and open the claim for the 
A p r i 1 2 4 , ·1· 9 7 5 i n j u r y • C 1 a i m a n t ' s i n j u r y o c c u r r e d w h e n h e 
ingested a small amount 6f Vanisol while working for Mack Trucks, 
Inc. This injury was classified as a non-disabling in,ju:ry 
Claimant recited in his request thit since April 26, t975 he had 
sought continuous treatment due to this injury. It was indicated 
that claimant continues to have chest· pain, difficulty in 
b r e a t h i n g a n d s w a 1 l o w i n g , c ·o n s t a n t p o s t - n a s a 1 d r a i n a g e , 
nervousness and sleJplessness. Claimant, by and through his 
attorney, requested that the Board_ issue an order which would 
reopen this claim for the payment of all benefits provided by 
law, reclassify this claim as disabling, provided temporary total 
disability benefits from May 3l, 1·975 until terminated pursuant 
to ORS 656.278, order the payment of all current and accruing 
ca~saily related medical eipenses and award claimant's attorney a 
fee •. In the alternative, claimant requested this claim be 
referred to the Hearings Division for a recommendation from the 
Referee after a hearing was held in tandem with the other pending 
case. 

-7-

#

#

#

ORDER

Claimant is hereby granted compensation equal to 22.5
degrees for 1’5^ loss of the left leg. This award is in addition
to the previous award he has been granted for this injury.

Claimant's attorney is granted as a reasonably attorney's
fee a sum equal to 25^ of the i'ncreased compensation granted by
this order, payable out of said compensation as paid, not to
exceed $3» 000.

October 6, 1980WCB CASE NO. 80 8104

JEFFERY L. DAWLEY, CLAIMANT
Galton, Popick & Scott, Claimant’s Attys 
Schwabe, Willaimson, Wyatt, Moore

& Roberts, Employer's Attys.
Own Motion Order

On September 5, ‘l OSO, claimant filed a request for hearing
in WCB Case No. 80 804. The date of injury involved in that
case was April 24, 1'975« Claimant recited the issue as being the
denial of his claim issued on August 1’9, 1'980, attorney fees,
failure to reclassify the claim as disabling, payment of all
causally related medical expenses and penalties and attorney
fees.

On the same date, claimant also requested the Board to
exercise its own motion jurisdiction and open the claim for the
April 24, i975 injury. Claimant’s injury occurred when he
ingested a small amount of Vanisol while working for Mack Trucks,
Inc. This injury was classified as a non disabling injury
Claimant recited in his request that since April 26, 1'975 he had
sought continuous treatment due to this injury. It was indicated
that claimant continues to have chest pain, difficulty in
breathing and swallowing, constant post nasal drainage,
nervousness and sleeplessness. Claimant, by and through his
attorney, requested that the Board, issue an order which would
reopen this claim for the payment of all benefits provided by
law, reclassify this claim as disabling, provided temporary total
disability benefits from May 3i, T975 until terminated pursuant
to ORS 656.278, order the paymentof all current and accruing
causally related medical expenses and award claimant's attorney a
fee. In the alternative, claimant requested this claim be
referred to the Hearings Division for a recommendation from the
Referee after a hearing was held in tandem with the other pending
case .
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Board, after reviewinc; all the evidence s·db'i;·:. cted 
to it, and claimant's request,-finds iL woul6 b8 in the best 
interests of the parties ~f claimant's request for cw~ 

motion relief ·was remanded to the Hearinqs Division cG be 
set for a hearing with the case currentli pending i~ the 
Hearings Division. The Referee shall determine if th~ Board 
should exercise its own motion jurisdiction and reopen ihis 
claim f9r payment of· all benefits and compensation provided­

~or by law, if this claim 'should be reclassified· as disabling,. 
if claimant is entitled to temporary total disability comp0n­
sation from May 31, 1975, and if claimant is entitled ~o 
have all accrued and occurring causally related medical 
expenses paid for by the employer. The.Referee, at· the 
termination of the hearing, shall cause a transcript 0t the 
proceedings to be prepared and forwarded along with his 
recommendation on the above issues and all the evidence 
introduced at the hearing to. be forwarded to the 13oa:cd for 
its consideration. 

IT IS SO ORDERED. 

CLAIM NO. ZD 307161 

DORA E. DENSBERGER, CLAIMANT 
Harold W. Adams, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 6, 1980 

On September 19; 19 80, clc>,iman t, by and tnroug:, her 
attorney, requested the Board exercise its own n°otio;~ 1u~i.s­
diction and reopen this claim for the Jur1e 4, 1978 i1\juries 
to her neck, back and hands. Attached to this request were 
variot1s documents. This claim was closed by a February 9, 
1979 Determination Order which granted clai,mant an a'ricL.-d 0£ 
temporary total disability compensation and compensa.L:i.on 
eqti.al to 16° for 5% for her low and rr.id back injury. This 
claiP.1 was reopened for treatment to her thumbs and closed by 

a July 10, 1979 order which granted nc additi?nal pei·~~n~~t 
;_:iartial disability. C.lainant's aggravation rights h2,vc not 
expired. Claimant requested a hearing on the Jhly 19, 1979 
Determination Order. On August 16, J.9 7 9, c lairnan t c;, :.:.cl"'ec"i 
into a stipulation which gave her an additional o,·,ard ,-f 

compensation for back and forearms. 'I'he reque:s ts fo c hea:ci. r:g 

were dismissed. 

-8-

The Board, after reviewing all the evidence sub’ii:. cted
to it, and claimant's request, finds it would be in the best
•interests of the parties if claimant's request for cv/n

motion relief was remanded to the Hearings Division xo be
set for a hearing with the case currently pending in the
Hearings Division. The Referee shall determine if the Board
should exercise its own motion jurisdiction and reopen this
claim for payment of ail benefits and compensation provided 
for by law, if this, claim should bo reclassified’ as disabling,
if claimant is entitled to temporary total disability compen­
sation from May 31, 1975, and if claimant is entitled to ;
have all accrued and occurring causally related medical
expenses paid for by the employer. The Referee, at' the
termination of the hearing, shall cause.a transcript of the
proceedings to be prepared and forwarded along with his
recommendation on the above issues and all the evidence
introduced at the hearing to, be forwarded to the Board for
its consideration.

IT IS SO ORDERED.

#

October 6, 1980CLAIM NO. ZD 307161

DORA E. DENSBERGER, CLAIMANT
Harold W. Adams, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Own Motion Order

On Septen±)er 19,' 1980 , claimant, by and tnrough her
attorney, requested the Board exercise its own motion juris­
diction and reopen this claim for the June 4, 1978 injuries •
to her neck, back and hands. Attached to this request were
various documents. This claim was closed by a February 9,
1979 Determination Order which granted claimant an award of 
temporary total disability compensation and compensat.i.on
equal to 16° for 5% for her low and nJd back injury. Thi.s
claim was reopened for treatrrient to her thumbs and closed by 
a July 10 , 1979 order which granted nc additional pe!'V:'.anonh
partial disability. Claimant's aggravation rig]its have not
expired. Claimant requested a hearing on the July 19, 1979
Determination Order. On August 16, 1979, claimant entered
into a stipulation which gave her an additional award rf
compensation for back and forearms. The requests for hearing
were dismissed.

m
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Board, after reviewing the material sutimitt1 .. :: to :._ t 
along· with claimant's· request=:, finds the.·evidcnce ir, r.,Jt 
~ufficient to warrant the reopeninq· of th.is claim at 'c·•1is 
time. Claimant had the opportuni t~, prior to enterins; into 
the stipulation of contesting the adequacy of the awarc:.s 0·;: 
compensation, but failed to do so. 'rne Board does rcoc find 
the facts i~ this case warrant the reoperting of this claim 
under its own motion jurisdiction. 

ORDER 

Claimant's request for own motion relief is denied. ,,--

CLAIM NO. ZA 865987 

JOHN HENRY ELWELL, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 6, 1980 

This claim was reopened by an Own Motion Order, 6ated 
September 28, 1979, effective as ·of the date clainan-'.:. w.::1s 

hos pi tali zed for surgery recor:.mended by Dr. 1·Jalc.rarn. ::r. 
Betts, on Novernbt:ir 14,' 1979, hospitalized clairnar:t a:c"1_: on 

·the next day operated on both of his eyes. 

.. 
d. 

The Orthopaedic Consultants, in January i98G, repcrted 
claimant's left knee con di tio,, was not statio:1&:cy. 'J':-Jc:,v 
fe 1 t claimant ha.a ad var, ced proqressi ve tra ll.ITlatic and c..::~ie::­

era tive arthritis of the left ~nee, which was rela~eG to 
cia.imant's 1961 injury. Dr. Sirour,ian was treating .~J._;j_m&nt 
for this problem. 

Dr. Betts, on February 28, 1980, again operated 00 

claimant. This surgery was or. claimant's left 2ye anc: 
consisted of a bone ~rraft from the illiac Iossa to tl-,e 
orbital floor of the left eye and reinsertio0 of ~he in­
ferior rectus ai-,d recession of t.he superior :cectus of the 
eye. 

In May 1980, Dr. Hame]. 1 G.D., r-t::!portea c.l.ai.111c1~1t had 

been fitted with glasses .. Dr. Betts reported cl~ima~t had 
20/20 vision minus two in the distance and in the near 
20/30. 

On August 15, 19 8 0, Dr. Sircunian opi :1ec. .: :i.aj_:-:-,a,1 l.' s 
condition was medically stationary. H~ felt cla.i..mant ,·.'oulet 
need additional palliative treatment and possibly a to .... al 
knee re?lacement in the future. 

-9-

#

The Board, after reviewing the material subn\ittto li
along with claimant's request, finds the 'evidence is rxOt
sufficient to v;arrant the reopening'of this claim at t'nis
time. Claimant had the opportunity prior to entering into
the  stipulation of contesting the adequacy of the awards of 
compensation, but failed to do so. The Board does noc find
the facts in this case v/arrant the. reopening of this claim
under its own motion jurisdiction.

ORDER
Claimant's request for own motion relief is denied.

October 6, 1980CLAIM NO. ZA 865987

JOHN HENRY ELWELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This claim was reopened by an Own Motion Order, dated
September 28, 1979, effective as of the date claimant was
hospitalized for surgery recommended by Dr. Waldrar:. hr. a .
Betts, on November 14 / 1979 , hospitalized claimant an.: on 
the next day operated on both of his eyes.

The Orthopaedic Consultants, in January 1930, reported
claimant's left knee condition v/as not stationary They
felt claimant had advanced progressive traumatic and co gen 
erative arthritis of the left knee, which was relateu to
claimant's 1961 injury. Dr. Sirounian was treating nj.uimant 
for this problem.

Dr. Betts, on February 28, 1980, again operated on 
claimant. This surgery v/as on claimant's left eye and
consisted of a bone graft from the illiac fossa to the
orbital floor of the left eye and reinsertion of die iji 
ferior rectus and recession of the superior rectus of the
eye.

In May 1980, Dr. Hamel, 0. D. , reported claiiriant had
been fitted with glasses.. Dr. Betts reported claimant had.
20/20 vision minus two in the distance and in the near
20/30.

On August 15, 19 80 , Dr. Sirounian opined claJ.manl's 
condition was iaedical.ly stationary. He felt claimant ''/ould
need additional p£\lliative treatment and possibly a tocal
knee replacement in the future.
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Se1:1tember 2,,. 19 80, the SAIF Corporation re:quP-s '.:ed a 
determination of claimant's disability be made.. The Eval­
uation Division of the Workers' Compensation Department, ori 

September 18, 19 80, recommended claima~ t be awarded· -~d,:h tio,.,ai 
temporary total disability cornpensat-ion from November 14, 
1979 through August 15, 1980 and recc~rended no additlonril 
permanent partial di~ability for loss of vision. 

The Board concurs with this recommendation. 

ORDER. 

Claimant is hereby granted temporary total'disability 
compensation from November 14, 1979 through August lS, 1980, 
less time worked. The record indicates that this award has · 
already been paid to claimant. 

CLAIM NO. GC 449993 

DELBERT D. GRAY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion.Determination 

October 6, 1980 

On August 12, 1980, the Board entered an Own Motion 
Order ordering this claim be reopened as of the date claimant 
entered the Northwest Pain Clinic program. Claiwant entered 
ttis program on July 22, 1980~ Dr. Seres reported that he 
was discharged on August 8, 1980. The final diagnosis was 
chronic mechanica.i low back pain with no evidence of :;,':!rve 
root compression and status post-operative larninectoxy an~ 
foraminotomy. Dr. Seres did not feel that claimant was 
rrotivated to return to work. On September 18, 1980., SAIF 
Corporation requested that a determination be issued i~ this 
case since claimant's condition was now medically stationof_'/. 
SAIF forwarded to the Board the entire file in this ~ase. 
SAIF indicated that it had paid claimant temporary tacal 
disability compensation for the period ~rom July 22 1 1.980 
through September 5, 19 80. Th2 Boar cl, after revie1.vi ;: ~' t:ie 
Jl'".aterial in this file, finds L,at claimant is entit.l,~.::. to ;:rn 
award of additional temporary total ci.isabilit.y compen,;ation 
for the period of July 22, 1980 chrough August 8, 198~, but 
is not entitled to any addition<.11 award of pr:rmunent 9arl:ia.l 
disability. SA.IF is to be gi\ien credit for the temp-:.nur.y 
total disabi 1 i ty compensation it paid claimant. Tho iJoard 
feels that in this case claimunt should be referreci. t,o the 
Fie J.d Services Di vision for intensive e£fort to piacl! him in 
employment which he is capable of pe::J:.--forming. 

-10-

On September 2,, 19 80 , the SAIF Corporation requested a
determination of claimant's disability be made., The eval­
uation Division of the Workers' Compensation Department, on
September 18, 1980, recommended claimant be awarded additio.nal
temporary total disability compensation from November 14,
1979 through August 15, 1980 and reccrrj.iended no additional
permanent partial disability for loss of vision.

The Board concurs with this recommendation.

ORDER'

Claimant is hereby granted temporary totar'disability
compensation from November 14, 1979 through August 15, 1980,
less time worked. The record indicates that this av/ard has
already been paid to claimant.

October 6, 1980CLAIM NO. GC 449993

DELBERT D. GRAY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On August 12, 1980, the Board entered an Own Mot
Order ordering this claim be reopened as of the date
entered the Northwest Pain Clinic program. Claimant
this program on July 22, 1980. Dr. Seres reported th
was discharged on August 8, 1980. The final diagnosi
chronic mechanical low back pain with no evidence of 
root compression and status post operative laminectom.
foraminotomy. Dr. Seres did not feel that
motivated to return to work. On September
Corporation requested that a determination
case since claimant's condition
SAIF forwarded to the Board the
SAIF indicated that it had paid
disability compensation for the
through September 5, 1960. The
material in this file, finds that claimant is entitle. 
av;ard of additional temporary total disability compen
for the period of July 22, 1980 through August 8, 198
is not entitled to any additional award of x^ermanent
disability. SAIF is to be given credit for the tempo
total disability compensation it paid claimant. The
feels that in this, case claimant should be referred 1.
Field Services Division for intensive effort to place
employment which he is capable of pe.rforming.
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Claimant is hereby granted compensation for temporary 
total disability from July 22, 1980 through.August 8, 1980, 
less time worked. ·The evidence indicates that SAH"' Corpora­
tion has already paid this award to claimant. 

WCB CASE NO. 79-8769 

ROBERT H. KLINEBOUGH, CLAI.MANT 
Robert H. Grant, -Claimant's Atty. 
Thomas E. McDermott, Employer's Atty. 
Order of Dismissal 

October 6, 1980 

A 'request for review, hav:.ng been duly fil.ec. .wi·-.J-: the 
Wc.ckers 1 Compens·ation Board in the above entitled ina'..:.\:,sr 
by the employer, and said request for reviGw r:ow hav;.n~:: beer: 
with drawn, -~, 

l'l' IS THEREF'ORE ORDERED that the reques1:. for rev". ,,~w 
now pen1ing.before the Board i~ hereby dismissed and the 
order of the Referee is final by opera~ion of law. 

CLAIM NO. 76768 

JAMES A. POELWIJK, CLAIMANT 
Richard E. Fowlks, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Own Motion Order 

October -6, 1980 

On September 16, 1980, claimant, by and throug:'\ ~iis 
. attorney, r_equested the Board exercise its own motir.,1, j u:ci:::::­

diction and-reopen thi~ claim for his August 7, 1973 injury. 
This claim was initially closed by a Determination Crder, 
dated February 28, 1974, and claimant's aggravation r:.9hts 
have e:--:pired. It was indicated that claimant :;.!ljurec his 
back while returning from his ?lace of employment on !11ay 10, 
1580. Claimant had fallen and as a result o~ this fall his 
fusion, which had been done for his .:i.973 injt:.:::-y was fructm~ec:. 
Claimant was operated on Septe~~er 5, ~980 and the fractu~~ 
was surgically repaired. 

-11-

-:.: 
t-.. 

ORDER

Claimant is hereby granted compensation cor temporary
total disability from July 22 1980 through August 8, 1980,
less time worked. 'The evidence indicates that SAIF Corpora'
tion has already paid this award to claimant.

October 6 1980WCB CASE NO. 79 8769

ROBERT H. KLINEBOUGH, CLAI.MANT
Robert H. Grant, Claimant's Atty.
Thomas E. McDermott, Employer's Atty.
Order of Dismissal

A request for review, having been duly filed wi .i'; the
Workers' Compensation Board in the above entitled mattvjr
by the employer, and said request for review now having bee)':
withdrawn,

IT IS THEREFORE ORDERED that the requesu for revAnw
now pending before the Board is hereby dismissed and the
order of the Referee is final by oi^eration of law.

CLAIM NO. 76768 October 6, 1980
JAMES A. POELWIJK, CLAIMANT
Richard E. Powlks, Claimant's Atty.
Schwabe, Williamson, Wyatt, .Moore

& Roberts, Employer's Attys.
Own Motion Order

On September 16, 1980 , claimant, by and through, his
attorney, requested the Board exercise its own mocion juris­
diction and reopen this claim for his August 7, 1973 injury.
This claim was initially closed by a Determination Crd er,
dated February 28, 1974 , and claimant's aggravation ri^ghts
have expired. It was indicated that claimant injured his
back while returning from his place of employment on May 10,
15 80. Claimant had fallen and as a result of this CJ.II his
fusion, which had been done for his 1973 injury v;as fracLured
Claimant was operated on Septerb)er 5, 19 80 and the fracture
was su.rgically repaired.
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September "18, 19 80, the employer Eld vised the Boan: 
that it had received a copy ot claimant's request for own 
motion relief. It strenuously opposed any order reop2nin0 
this case at this time. The ernpioyer noted that clu. irc1an t' s 
most recent treatment was due to an intervenins injury wr.ich 
occurred off his job. 

The Boa rd, after reviewing the evidence submitted to 
it, finds the evidence does not warrant a reopening 0~ this 
claim under its own motion jurisdiction at this time. This 
is based on the fact that there was no medical support 
furnished by claimant to support his request.· Further, that 
the evidence before the·Board indicates that claimant has 
suffered an intervening injury for which he obtained additional 
treatment. 

ORDER 

Claimant's request that the· Board exercise its own 
motion jurisdiction and reopen his claim is denied. 

WCB CASE NO. 79-9562 

RICHARD M. SPILLERS, CLAIMANT 
SAIF, Legal Ser·vices, Defen·se Atty. 
Order Denying Motion 

October 6, 1980 

The Board is in receipt of a motion to c'isrniss c l.ain:­
an t' s request for review. SAIF Cor?Oration .:':ounc nc., .:.;as i:..:,, 
for claimant I s appeal and recommended the case b0 d .. ::-,:::isse..:l. 
The Board finds that claimant has appeal rishts frorr, the 
final order of the Presiding Referee, dated Apri~ 18, 1980. 
The Board will proceed to review the sole issue in t~i3 
case which is the propriety of the Referee's order. Any 
issues raised at the earlier hearing cannot b2 considere~ 
in this Board review. 

':'r.1.,~ employer's motion to dismiss claimant's requc;st for 
review should be denied. 

IT IS SO ORDERED. 

-12-

On September 18, 1960, the employer advised the Board
that it had received a copy of claimant's request foj; own
motion relief. It strenuously opposed any order reopening
this case at this time. The employer noted that clainiant's
most recent treatment was due to an intervening injury which
occurred off his job.

The Board, after reviewing the evidence submitted,to
it, finds the evidence does not v;arrant a reopening o i: this
claim under its own motion jurisdiction at this time. This
is based on the fact that there was no medical support
furnished by claimant to support his request.' Further, that
the evidence before the Board indicates that claimant has
suffered an intervening injury for which he obtained additional
treatment. • •

ORDER

Claimant's request that the' Board exercise its own
motion jurisdiction and reopen his claim is denied.

#

WCB CASE NO. 79 9562 October 6, 1980
RICHARD M. SPIELERS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order Denying Motion

The Board is in receipt of a motion to dismiss claiir 
anr's request for review. SAIF Corporation found no oasiu
for claimant's appeal and recommended the case be d...r;:.issed.
The Board finds that claimant has appeal rights from; thc
final order of the Presiding Referee, dated Apri^ 18, 1930. 
The Board will proceed to review the sole issue in this
case which is the propriety of the Referee's order. Any
issues raised at the earlier hearing cannot be considered
in this Board review.

The employer's motion to dismis'i claimant's request for
review should be denied.

IT IS SO ORDERED.

m

m
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CASE NO, 

JOHN BARROWS, CLAIMANT 
Doblie, Bischoff & Murray, 

Claimant's Attys. 

79-7211 

Lang, Klein, Wolf, Smith, Griffith 
& Hallmark, Employer's Attys. 

Request·for Review by Claimant 

October 8, 1980 

'rhis case is' before the Workers.' Compensation Boa·.rd or1 
claimant I s request ·it' revie\~ the Referee's order which 
aff irrned the perrnanen't partial disability award~ _cl&irt1ant 
had previously received. Claimant contends he is entitled to 
an· award of compensation equal to 80-85% unscheduled disa..:.. 
bility for his 1971 injury. The Board fi~ds the Refe~ee 
correctly recited the facts in his order. 

After a de novo review·of the record in this cas0 1 the 
Board reaches a different result than that of the Referee. 
The last awara·of cor.1pensation in this case was made by the 
July "30·, 1979 Determination Order. The only subsequent 
rnedi cal report is the February 5, 19 80 report of Dr. i'1~tson. 
He reported claimant had rn~arked iimi tation of cervica:;. 
movement and marked limitation of movement of the back. It 
was Dr. Mason's opinion claimant has significant spondylo_;;is 
of the cervical and· lumbar spine and significant dis&iJili ty .. 
The Board, after reviewing this case, comparinq the facts in 
it with other cases, finds claimant is entitled to an in-

. crease in his award of compensation. 'l'he Boa.re fii:cls clairn­
an-t; is entitled to an award of compensation equal to 1~2° 
for· 35% unscheduled disability for •his November 15, 19 i7 
upper·and low back injury. 

ORDER 

The Referee's order, dated karch 17, 1980, is mcdif1e6. 

Claimant is hereby granted an award of comper,sation 
equal to 112° for 35% unscheduled disability for his upper 
and low back injury. This is in lieu of any previou:::, awan~s 
of unscheduled disability for this injury. 

Claimant's attorney is h8repy qr&nted as a reas,·mablo..:--:, 

attorney' s fee a sum equal to ~5% of the .increa~ed compen­
sation granted by this order, payable out of said c0n~ensa­
tion as paid, not to exceed $3,000. 

-13-
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October 8, 1980

m

m

JOHN BARROWS, CLAIMANT
Doblie, Bischoff & Murray, 

Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Claimant

WCB CASE NO. 79 7211

This case is' before the Workers ' Compensation Board on
claimant's request it' review the Referee's order which
affirmed the permanent partial disability awards claimant
had previously received. Claimant contends he is entitled to
ail • award of compensation equal to 80 35% unscheduled disci 
bility tor his 1971 injury. The Board finds the Refe ree
correctly recited the facts in hi's order.

After a de novo review of the record in this case, the
Board reaches a different result than that of the Referee.
The last award of compensation in this case was made by the
July '30', 1979 Determination Order. The only subsequent
medical report is the February 5, 1980 report of Dr. Mason.
He reported claimant had marked limitation of cervical
movement and marked limitation of movement' of the back. It
was Dr. Mason's opinion claimant has significant spondylosis
of the cervical and lumbar spine and significant disa'oility.
The Board, after reviewing this case, comparing the J^'acts in 
it with other cases, finds claimant is entitled ro an in­
crease in his award of compensation. The Board fii:ds claim­
ant is entitled to an award of compensation equal to 112°
for 35% unscheduled disability for 'his Moveimber 15, 1977
upper and low back injury.

ORDER

The Referee's order, dated March 17, 1980, is modified.

Claimant is hereby granted an award of comipensation
equal to 112° for 35% unscheduled disability for his
and lov; back injury. This is in lieu of any
of unscheduled disability for this injury.

upper
previou s ards

Claimant's attorney is hereby granted as a reas.:)nable
attorney's fee a sum equal to 25% of the increased compen­
sation granted by this order, payable out of: said compensa­
tion as paid, not to exceed $3,000.
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CASE NO. 78-730 

LINDA LEE HARRY, CLAIMANT 

Evelyn Scott Harris, Claimant's Attv. 
SAIF, Legal Services, Defense Atty. 
Order Of Remand 

October 8, 1980 

On September 2 3, 19 80, claimant, by and tr.rough !-ier 

attorney, requested the Board to ·remand this case to Referee 

Seifert to consider additional information. Attached to 

this request waa an affidavit of claimant's attorney and 

various medical reports. ·_ Claimant's attorney. sta_ted new 

I!lE:dical evidence which was not available at the time of th-:, 

hearing with respect to the clinical testir&g 0£ clair,·dnt and 

the diagnosis and treatment of claimant had been disc.;overr-0 <:. 
Further, claimant was now able to tr ave 1 to be examL-.,jd by 
the SAIF Corporation's doctors, where as befote she could 

not. SAIF Corporation indicated it opposed any order re­

manding this case to the Referee. 

The Board, after being fully advised in this case, 

finds.the best interests of justice would be best se:cved by 

remanding this case to Referee Seifert to consider the new 

additional evidence claimant has di~covered which was not 

available- at the time of the hearing. 

IT IS SO ORDERED. 

WCB CASE NO. 78-9575 

CHARLES F. ANDREWS, CLAIMANT 
C.H. Seagraves, Claimant's Atty. 
SAIF, Legal Servi~es, Defense Atty. 
Request for Review by the SAIF 

October 9, 1980 

· · This case is ·be.fore the Norken,' Compensation I,o~ti:-d o,-:: 

the SAU' Corporation I s (SAIF) tequest the B02.rd rev:i.r ·.\- tbc _ 

Referee I s order which affirmc.-1 the aw:.u~d of p0:n:1aner: L. F,art:,.al 

dis ability gran t:ec3 by th("l Novc:,nbe r 24, :._~ 78 a(IT,inis-'-- :'c.it::i. vc 

Ce~er~ination Order~ ordered tarnpor~ry to~al disabilicy 

compen.satioc. f:com October 31, 1.978 Lmt:i.l sucl: co;npe: 1 ~,, •. ti.on 

is tenr.inated and awarded an ;:1ttorne.y fe:E~. !:::A.Il•' co11,~..:!~1ds 

the aw..:.:rdinq of temporary total disaDi:l.i.ty compen~:~·it:.on :i.s 

an errcr on.the Referee's part and thB temporary to~~l 

dJ.sability compensation should comrn.er,:;e as of ,Janu&,::,, ":.i, 

19 79. 

The aoard _finds the Referee correcll.y rec:.. ted t.h-:-: f:ac·;-.s 

in his order. 
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LINDA LEE HARRY, CLAIMANT
Evelyn Scott Harris, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Of Remand

WCB CASE NO. 78 730 October 8, 1980
#

On September 23, 1980, claimant, by and through
attorney, requested the Board to remand this case to
Seifert to consider additional information. Attached
this request was an affidavit of claimant's attorney
various medical reports. '.Claimant's attorney. stated
medical evidence which was not available at the time
hearing with respect no the clinical testing of clai'fr
the diagnosis and treatment of claimant had been disc
Further, claimant was now able to travel to be examin
the SAIF Corporation's doctors, where as before she c
not. SAIF Corporation indicated it opposed any order
mending this case to the Referee.

lier
Referee
to

and
new
of th::
ant and
overed.
ed by
ould
re 

The Board, after being fully advised in this case,
finds, the best interests of justice v/ould be best served by
remanding this case to Referee Seifert to consider the new 
additional evidence claimant has discovered which was not
available at the time of the hearing.

IT IS SO ORDERED. m

WCB CASE NO. 78 9575 October 9, 1980

CHARLES F. ANDREWS, CLAIMANT
C.H. Seagraves, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

This case is before the Workers' Coiapensation l
the SAIF Corporation's (SAIF) requesf the Boaird revi
Referee's order v;hich affirmed the award of permanen
disability granued by the November 24, 1978 udminisu
Derermination Order, ordered tomporc.';:y toral disabii
com.pensation from October 31, 1978 until such compeu
is terminated and awarded an attorney fee. SAIF con 
the awarding of temporary total disaoiiity coiupensat 
an error on the Referee's part and the uempora.ry for
disability compensation should comraei\ae as of Janua..’
19 79 .

oa.ro o'i;
f  .V the 
L partial

ive; a ( i cy
sat
'IVi .'I
ion
Cl .1.
■/ 9

ion
ds
is

The Board finds the Referee correctly recited th^: facts
in his order.
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a de 11ovo review of this .:as0~, thr:: Bva-r. .. G ~~r_·:act-~c_.; 
.:i different conclusion than that of -che Feferee. T)-,c.: evicc~nce 
indicates claimant was discharged _fro~ the Callahan C~nter 
for his non-cooperation. Then this claim was closed as of 
that date by an ·adminis trati v2 Deteni1i~at:Lon Order :.ss ued by 
the Eva.luat.ion Division of the Workers' Corc1pi;nsat.ion ~),::par-~­
a11en t. The Board finds cluirnan t' s conch tior. was :i:iot ::ne.::!i c2lly 
stationary a.µd, therefore, no award o: coi~ripe.nsat{on .:,)r 
pe rmancn t par ti al ciis c1hi li ty should hct \'e ae en granteJ. 
Further, the clo·sing of this claim was a ;:n.:..1i ti ve -act. ior 
·claimane s non-cooperation. To award clairnz:.nt tempo:cc1r:1 
total cisabili ty compens;:ition irom the date of this cl.m;ur,~ 
u:1-Lil he again was under .r:iedical co.re and t.r<2atii1ent '.'1uulc1 
render such action a nullity. 

The Goard finds the t.1.dmi:-1istrative DGte~~mina·::.ic., .. i Ord~•'. 
correctly terr:-,ir.ated temporary total cEsabiJ.ity compc;:~;2-tior;. 
It should not have award8c1 any permanent: ;Jurtial cli~:ic.::>ilit·:' 
compensation. Further, the Referee erred in_ ordering temporary 
toi::al disability compensation fron, October 31, J.973 to · 
December 5, 1978. The terr,porary total cb .. sabi:ity co,•.,:.,ensai.:ion 
should commence as of December 5, 19 7 3, . the da.tc cla.: .. -.i.:1n t. 
was again under medical treat;-nent. 'l'he r3oord finds ti·112 
Dire c '..:.or of tl1l~ l'!orkers' Compi:::nsatio:1 Dcpartrnen t d:::, 1~!!":. ,,u v~ 
the a~rc.nority to suspend payment of cor:,pGnsation in ~ases 
such as this. 

O:ZDER 

The Referee's order, dated November 5, 1979, as :c­
issued on December 3, 1979, is modified. 

The administrative Determination Order, ::=:..:1ted T--io -''.:!mber 
24, 1978, is modified bv seb:.:(_;-:.q as:t.c:0 the awurd of ""'·.~rne,n,-;-,t 
p,0crt.iaJ. dis..::bi.li ty .· Th~ c.::11:rier is er: ti tlcc: .. --.o c:cu1:1 ,· the 

- },2.ynie,1t of that award a9ainst any temporary totc::::.l. d.i,"oubi.li :...·:'. 
ccmpensation. 

It is further orc1ercc1 t.hc-..t tem90:c:cuy tolal c.~.is,:·.::ii.~:L~y 
compensation be paid to cla.:..man ·c f ror.: iJccembcr 5, 19 7 .:: t.:r:ti l 
this claiffi is closed pursuant to ORS 656.268. 

c~_aimant' s .:1t torney is r,.:.~ ·:.eby ~: ran t.e•:l 2s ,1 re<'_;~_;:_:;,_-, aJ:, .le:: 
atc:.orr,ey' s fee a suic1 ecJual to 25% of l·.he ix,cre, .. ~,(~,;: c,;lc,1x:.nsc­
tior: ;:or t8mpurary total disc.1til.ity trom DecE;,1i:,o:·: 5, ::.J7S, 
payable out o~ suid compensatjon as paid, not to 0xc~ea 
~7-=>0. 

-15-
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rary
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After a de novo review of this jase, the Board roachc. ;
a different conclusion than that of rhe Referee. The evidence
indicates claimant was discharged frora the Callahan Center
for his non cooperation. Then this claim was closed as of
that date by an administrative Determination Order nssued by
the Evaluation Division of the Workers' Compensation Oepare 
ment. The Board finds claimant's condition was not medically
stationary and, therefore, no award of compensation for
permanent partial disability should have been granted.
Further, the closing of this claim was a punitive act for
claimant's non cooperation. To award claimant temporary
total disability compensation from the date of this closure
until he again was under medical care and treatment would
render such action a nullify.

The Board finds the. administrative Determ.inatio.i Orde'.
correctly terminated temporary total disability compi,;nisauion.
It should not have awarded any permanent partial dis^.bilit'.v
corripensation. Further, the Referee erred in ordering fempo
total disability compensation from October 31, 1.978 co
December 5, 1978. The temporary total disability compensa
should commence as of December 5, 1973, the date claj.. .iant
was again under medical treatment. The Boarv'l finds ti\e
Director of the Workers' Compensation Department does r.ave
the authority to suspend payment of compensation in cases
such as this.

ORDER
The Referee's order, dated November 5 , 1979,' as  .re­

issued on December 3, 1979 , is rfiocified.

The administrative Determination Order, dated No 'oruber
24, 1973, is modified by setting aside the award of ...ajrmaiu'. nt
parrial disability. The Ccurrier is entitled no cirn'.i.i.the
payment of that award against any temporary total, disability,
compensation.

It is further ordered tl'iat temporary total c.is.nbility
compensation be paid to claimann from December 5, 19 71 ur.til
this claim , is closed pursuant to ORS 656.268.

Cl.tiimiant' s attorney is hereby grante d as a reas o.Vjablt 
atnorney's fee a su m equal to 25% of the ihcre..n:'ed ccn.pensa  
tion for temporary total disability .from Decembor 5, 1978, 
pavable out of said compensation as paid, non to enceed
^750.

 15“



    
    

 
     

    
    

     

    
    

      
   

     
     

     
     

      
  

   
    

    
     
    

      
    

   
    

 
   

 
    

  

   

          
         

          
         
         
         

           
        
      

         
         

         
      

        
       

         
        

         
         

       
        
          

          
       

        
          
            
          
      

CASE NO. 79-1333 

CHESTER E. BURLESON, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant 

October 9, 1980 

'fhis case is before the Workers' Compens,c!tion l',oa.::-c'.. r_:,:: 
cl~i~ant's re~uest that the.Board re~iew the ·referee's o~Ger 
which granted him an award· of compens..::ttion ·ec:-ozi~. ::o 320° fr.-r-
1JJ% unscheduled disability for his low back inju~:-y ::n ::...:..s:..: 
of. any previous awards. Claimar,t hac: ~,.:.::-evio1..;£;ly :~ecn ,:;:L·dr ted 
ar. award of c·omper.sation equal to 112" for 3:>1 uns~iK:c'lule:d 
di sabi li ty by the FE:bruary 7, :i.9 79 DGtermir.ati-::i;1 CrdcL·. 
Claimant con·tends that he is p~!rmanently and tota_l.ly ,~:isai.· . ."J.cJ. 
The Boara finds the facts recited by t~e R0fe~ee in ~i~ 
order ure correct. 

AftE:r a d8 novo review of the ::Gcord L·, ·'.:;1j_.3 l:.:: •. ;,'.,,- t:1.:: 
Boa:cd finds tha-:. cJ.airn.:rnt is perrnaneritly anc: to(:a].ly dif,able:(/. 
Clair:lan·:.. is ·4 7 years old and has approximate:i.::,,· three :.1,,~ars 
of ecucat:Lon. lh':! reads at the first grade leveJ.. CL1:Lmhn•·. 
was cla~;sif.ied by Dr .. -"'.ckerrnar: as oe.:in9 £unctior;:Jlly .1lliterat2. 
Dr. McGee felt that claimant c-:mld b(: ex-pee tee'.: to pe.r~:.:;rm 
liaht w0::-k if :·.r~ Has ,:1.bl2 to wo:.::-:< witl-.in the Eo.~·:.cwi:-,,c J . 

restrict.ions: no heavy lifting greater U12m 2 5 po ..... :-,d.:;, 
avoidance·of r,?petitivi.c: bendL1.0, twistir.,J with rc90.rc"i::; tc 
the lumbar spine:::, avoidar.ce of ~;tandirig or '.:';i \: 1::'-r.c:; i:'c: ~~ 
prolor:qcd periods of time, an.:-J avoid,,rnc.:e of pro~_or:qe-:i i,t.::.:.ndir:<:f, 
sittinq or driving. D:::-. i'-IcGe2 felt t::·la·:. witi--: cla~.man:.:.'s 
obvious l_y marked limitations·, ;::;revious educat:.r)n2:l e:-:;:,e ri(~,:,;es, 
i.e., his lack o~ reading ability, ~rogncsis Eor.claim~nt's 
returning to meaningi'u1 work ·:t1as ext.re;riely ~P-~;:,.rdecL 0::-. 
McGee was hesitont to state that clai~ant w~s totully and 

pe:rmanen tly disa;)led fror.1 any ty:?e of emp~cymer..t on. a regula.::-­
:0.Jsis. Claimant hc:is attempted to {mp rove _i1:i.s n:;-.,c";ing abi~.ity, 
but r,as r,ot gotten past the p.cirner rer.~ing ~,tc::g<~. i::::·1-. 
!1.ckerman feit that clairr.ant wou-:..d nee,~ vocE1tior.{":cJ. cn·.rns2::.i.:,~; 
and rehabij_i totion in· order tG become c:nployab~J.:. Ho,·1e,·1-2r, 
based on clai:na:'.'c.'s past educi..U.onal histcry, r.is age, ni.3 
illiteracy ar.d bc,rcl.erline intcL.:ocU.;al. ab.i.lit:1 ! zrnd i~.1s 
history of non-successfJl cduc~~io~al c~forts, Dr. A~\(rman 
fe :t the feasibility for n:::-c,,·.:).-:. oyre1en t· was 8Zt.n:,mc ly ,1,<1rqi ,- 2,.l. 
He £ej_t that c}a.imunt 11.'::-JL1ld quo.i.ify ()I,~•-Y foe- 1is;hL:, 1_,n:;:•:ilied 
and secentary L?,bor foe no rnc::c tLan ::.:1nc CJr Uv'J• i1c;;1,_Lc ~,c,L 
day. Dr. l\ckerman could not ccncc,i.'JC cif ar:.y c-::r:19loycr ·:1:1c: 
would eraploy a ,,:orker ,,,it.h sue:·, resLc:.ctions. 

-16-

-CHESTER E. BURLESON, CLAIMANT
Eininons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Claimant

WCB CASE NO. 79 1333 October 9, 1980
#

This case is before the 
claimant's request that the.
which granted him an awa.rQ o
IOC'% unscheduled disability
of any previous awards. Cla
an award of compensation equ
disability by the February 7
Claimant contends that he is
The Board finds the facts re
order are correct.

After

V.’orkers' Compensation V.
Board review the 'Referee
f cojnpensation equa.l to
for his low back injury
imant had previously bee
al to 112'^ for 351 unsch
, 1979 Determination Crd
permanently and totally
cited by the Referee in

care o: ,
' s order
3 0° for

lieu
n c'lr an ted
od uled
er.
d i sab'led

hi; j

de novo review of uhe record in uhis ca.;e, tno
Board finds that claimant is perraanently and totally cilaablod.
Claimant is 47 years old and has approximately three pi. ars
of education. He reads at the first grade level. Claimant, 
was classified by Dr. Ackerman as beJng function. jlly .illiterate
Dr. McGee felt that claimant could be expected to perfvorm 
light work if he was able to work within the fGilcv.'i.'':C
restrictions: no heavy lifting greater than 21 pounds,
avoidance'of repetitive bending, ewisting with regards to
the lumbar spine, avoidance of standing or sitcung fer
prolonged periods of time, and avoidance of prolonged standing,
sitting or driving. Dr. McGee felt that with claimant's
obviously marked limitations, previous educational experiences,
i.G., his lack of reading ability, prognosis for,claimant's
retu.rning to meaningful v/o.rk was extremely guardi.^d. Dr.
McGee v/as hesitant to state that claimant was totally and
permanently disabled from any type of employment on.a regular' 
basis. Claimant has attempted to improve ,h.is reading ability,
but has not gotten past the prijtier reading stage. Dr.
Ackerman felt that claim.ant wonld need vocational co'jnseling
and rehabilitation in ordei" to become employab.le. Jlcwever,
based on .clai.mant's past educational history, his age, his  
illiteracy cind borderline inte i..l actual ability, and iiis
history of non successful Gducnuional efforts, 'Dr. Ackerman
felt the feasibility for re em.ployment: was extremely iuargiral.
He felt that claimant v.'ould qualify ord'.y for .i.ight, unskilled
and sedentary labor for no mere than one or twO' hours per
day. Dr. Ackerman could not conceive of any employer wno
would employ a v.'orker vvith such resiirictions.

#
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prior work expe~iencc consists of ma1~~y 
:K.i·.ual b~avy types of e:nploymenL Eef:idE~S wcrk~.r<J .:t:'; ~-i 

truck !l~echani c he has worked hauling t·~·ash, as a :i.a.bo::..:~ r j_ ,: 

a s3wmill, loading box cars ant pe~for0~d var~ous othe~ job~ 
in s2wDills and on farms. Dr. i·1artins I in Apr.U. 19·;9, ,:,pinec:. · 
tl"i at after re view in9 Dr. Ackerr:icm I s r~por-::., ,-claL11<::n t wc:.s not: 
apt to return to any sainful o::- suitabh:: employrne:.:nt t.-,.2cause 
of his disability. He based tr.is opi::ion on cia2n&1;.,·.' s 
p:;:ior work e:<periences, his at::empts f:rorr. the pa:=,·;:. -co ·r.etu1.·c·, 
tc obtain more educo.tion and 1:::··.~rainin•] and his le,.:.:\ c :~ 
success in doi~g so. 

The Board finds that th0 preponderance of the evidencv 
in this case supports c10.im,:1nt 1 s contention ti;a~-- :1.:::: :.s 
permanently and totally di sabli~6. Bc,tl'1 medico.l r.C)OL:..s a~.-.: 
opinions indicate that claimant is una~le to rc=for~. en a 
regular basis, any gainf:ul and slli tab.ie occupac.::.oc. ~• r. is 
obvious from the reports in this file that any Jtlemf~ at 
vocational rchz:bili tation for this cL.:Ji:nant because .:,~·: ~1is 
i_.:_ :!.i teracy, aqe, and past ·fail u:ces in trying to fu.ct'.""t:,~.- hi~= 
education would be futile. After this injury, ~laima~~ dii 
a,~tempt on mo:ce than one occas::..on to retc.rn tc his p~~eviou:::-. 
employfnent., but he wa.s unable to perror.1\ tr.at wed::. :t t 
appears that the consensus of.the medical reports is ~hat 
cia.imant car, do only a liff,i teQ nurnbe1..· of ho1..1rs o:'.:' wo:· 1: per 
day, in the ra1~<0,,c> at most two to three -hours pe·:~ .:::h.y. This 
1:1ocld prohibit him from being hired by a,1.y err,1, :i.oyec. 'S.'he 
iJoard finds trut the 9:r.eater weic;ht of the evicencc :::,-. this 
c&se estctblis},es that c~_airnant i.s per;n;:,,1en-::.J.y d""lc "~o:..-a:ly 
disabled. There~crn, the Board would sran·t claim2ot ~~ 

,,r.-.",Jrc! of pentwr,cn t cotal disabi:.i ty t:1i.'f2ctiV(:! the cL·,>.:.: c,f 
the Reie~ce's order. 

Claimant ~-·" 
to i_ al di s ab i l i i:.. · 

h-i.:rC!by c:irant:ccl un cll-!cJ.rd c,f pcc:~:,:nc:1r :,nc1 
e[fe::ccivc the date 01: ti,e i<cc:c.:ree' s o.,~·cer. 

C::.ainant' s atto":'r:.ey is hereby \:Ln;:~e.:-1 a:0; ,1 1~£:'ca~:::,n;ib.1.c 
attor:iC/'S l:e0 ::or hi~, se1:vj,x,s aL beard n~vi, 0;\•; ,, :;r,m ;:,-:;•_,,,, 
to 25';; cf t:.he .:ccn~as2d co1 1\Jer.s.-.1ticc,, j_)uya.bie -.-:,,1·.:. of sa.i(i 
ccx1pensa1.:ion as pa:;.a, not t:o cxceE::d :~J,000 . 

. -17-
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Claimant’s prior work experience consists of raain
■.Tic.naal heavy types of employment. Besides v/crkincj as
truck mechanic he has worked hauling trash, as a labor
a sawmill, loading box cars and performed various othe
in sawmills and on farms. Dr. Martins, in April 1979,
that after reviewing Dr. Ivckeriaan' s report, clai.Tiant w
apt to return to any gainful or suitable employment h'C
of his disability. He based this opinion on claimant'
prior v7ork experiences, his attempts from the past to

 y

opmea
as not
c a use
s
return,

tc obtain more education and rev:raini]ig
success in doing so.

and his cx c

rhe Board finds that the preponderance of the evidence1i.n this case supports claimant's contention that .he
peiTTLanently and totally disabled. riotn medical repo
opinions indicate that claimant is unable to perform,
regular basis, any gainful and suitable occupation,
obvious from the reports in this file that any attemp
vocational rehabilitation for this claimant because o
illiteracy, age, and past failures in tjcying to furth
education would be futile. After this i.n jury, claima
attempt on more than one occasion to return tc his pr
employment, but he was unable to perform that work,
appears that the consensus of'the medical reports is
claimant can do only a limited number of hours of wo.i
day, in the range at most tv/o to three hours per day.
v/ou'ld prohibit him from being hired by any e:r,L/loyer,
hoard finds that the greater v/eight of the evidence i
case establi.shes that clai)nant is permc.nently and tof
disabled. Therefcre, the Board would grant claimant
av.’ard of permanent rotal disability effective the dar
the Referee's order.

res ar.
on a

1 u is
a i 
his

er his
nr did
revious

'1' t
".hat

‘k per
Thi s

The
.n this
a I iy
an

r

The Referee's order, dated March 31, 1913, is modified.

Claimant is hereby granted an award of permnnenr .'md
total disability effective the date of the Referee's o. :der.

Claimant's attorney is hereby grairted as ireasorKiblo
attorney's fee for his services ai: Board review .a st.rn eg' .a 
to 25% of the increased compensation, payauDie out of said
compensation as paid, not to exceed 13,000.
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CASE NO. 79-1763 

CAROL J. FELLOWS, CLAIMANT 
John Patrick Cooney, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

October 9, 1980 

This case Is before the B~ard on the SAIF Corporatlon°s 
(SAIF) request the Board review the Referee 0 s order which granted 
claimant an award of compensation equal to 37J5 degrees for 25% 
loss function of his right leg; The SAIF contends this award fs 
excessive.; 

The Board f Inds the Referee correctly recited the facts In 
his order,. 

The Board, after de novo review, reverses the Referee 0 s 
decision In this case. Dr. McIntosh, In December 1978, reported 
claimant had some symptoms and would have to learn to I Ive with 
them. No additional surgery was suggested. Claimant does have 
laxity of the medical col lateral and anterfor cruel ate 
I lgaments. She was granted an award of compensation equal to 
2 2 .; 5 d e g r e e s f o r 1 5 % I o s s o f f u n c t I o n o .f h e r I e g .; T h e m e d f c a I 
evidence Jn thfs case does not support the fncreased compensation 
granted by the Referee~ · 

Further, claimant had not lost weight to reduce the -
dlsabl I lty she suffers due to this Injury~ Clalmant has been 
described as grossly overweight~ It has been suggested that she 
lost weight., but has not done so. If claimant lost weight, her 
knee would be placed under less stress. This would result In the 
reduction of the symptoms claimant experiences In her knee and 
reduce the amount of disability clalmant has tn her leg~ 

The Board does not find the total lty of the evidence 
supports an Increase In ctalmant 0 s award of compensation. It 
finds claimant has been correctly compensated by the 
Determination Orders In this claim. Therefore, the Boar:d 
reverses the Referee 0 s order In Its entirety. 

ORDER 

The Reteree 0 s order, dated December 28, 1979, and Order of 
Reconsideration, dated March 31, 1980, are reversed In their 
entirety. 

The February 9, 1979 Determination Order is restored and 
3fflrmed. 
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WCB CASE NO. 79 1763

CAROL J. FELLOWS, CLAIMANT
John Patrick Cooney, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

October 9, 1980

This case Is before the Board on the SAIF Corporation's
(SAIF) request the
claimant an award of
loss function of his
excess I ve;

Board review the Referee®s order which granted
compensation equal to 37.'5 degrees for 25 
right leg; The SAIF contends this award Is

h I s
The Board finds the Referee correctly recited the facts In

o r d e r ;

The Board, after de novo review, reverses the Referee®s
decision In this case; Dr; McIntosh, In December 1978, reported
claimant had some symptoms and would have to learn to live with
them; No additional surgery was suggested; Claimant does have
laxity of the medical collateral and anterior cruciate
ligaments; She was granted an award of compensation equal to
22;5 degrees for 15 loss of function of her leg; The medical
evidence In this case does not support the Increased compensation
granted by the Referee;

Further, claimant had not lost weight to reduce the
disability she suffers due to this Injury; Claimant has been
described as grossly overweight. It has been suggested that she
lost weight, but has not done so; If claimant lost weight, her
knee would be placed under less stress; This would result In the
reduction of the symptoms claimant experiences In her knee and
reduce the amount of disability claimant has In her leg;

The Board does not find the totality of the evidence
supports an Iricrease
finds claimant has
Determination Orders
reverses the Referee°s

In claimant®s award of compensation; It
been correctly compensated by the
In this claim; Therefore, the Board

order In Its entirety;

ORDER

The Ref eree®
Recons I derat Ion,
ent I rety;

s order, dated December 28, 1979, and Order of
dated March 31, 1980, are reversed In their

The
af f I rmed

February 9, 1979 Determination Order Is restored and
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WCB CASE NO. 79-3659 

BILLY JOE HARRISON, CLAIMA.~T 
Lawrence L .. Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Clai~ant 

October 9, 1980 

Th ls case Is before the Workers° Cornpensat Ion Board on 
clalmant 0 s request that the Board review the Referee 0 s order 
which granted claimant compensation for temporary total 
disability, a penalty equal to 25% of the temporary total 
dlsabl I lty compensation to clalmant·for the period of February 
16, 1979 through March 6, 1979, reversed the SAIF Corporatlon°s 
( SA ! F ) den I a I o f c l a I m an t 0 s a g gr av at I on and gr an t e d c I a 1 man t an 
award of compensation equal to 95 degrees for 30% unscheduled 
disability. Claimant contends his condition Is not medically 
stationary, he Is entitled to an addltlonal award of temporary 
t o t a I d I s a b I l I t y c o m p e n· s a t I o n o r , I n t h e a I t e r n a t l v e , I f h I s 

condition Is stationary, he Is entitled to addltlonal 
compensation for his permanent part I al d!sabl I fty.;-

Cl a lmant, 3 27-year-old truck driver, on October 26, 1975, 
suffered multlple Injuries when his vehicle turned over on an Icy 
road In Idaho.; This Injury resulted in claimant suffering 
compress Ion fractures of 011-12, T12-1.1, fracture of h Is I ett 
clavicle and the fracture of four ribs. After this Injury, 
claimant also developed a condition which was diagnosed as 
posltlon31 vertigo which was related to his Injury. Dr~ James 
Baldwin released claimant for regular work on April 18, 1976,; 

The Orthopedic Consultant, In July 1976, diagnosed healed 
compression fractures D11 and D12 with continuing residua! 
radlcular pain, healed left clavlcle fracture, healed multiple 
rib fractures and mltd tendinitis In the right shoulder~ It was 
their opinion claimant was unable to return to his previous 
employment as a truck driver.; They recommend that h8 chanae jobs 
to a more sedentary type of occupation. Dr~ Cherry concurred 
with the Orthopedic Consultants that claimant would be unable to 
return to his job as a truck driver. 

Claimant has a 12th grade education plus approximately 1-2/3 
years of pol Ice science study In a community college. His sole 
occupation has been that of a truck driver. 

In September 1976, Dr .. Mason, the medical examiner of the 
dlsabl I lty Prevention C~nter opined that claimant could return to 
work as a truck driver after a period of adequate physical 
rehabl I ltatlon .. However, he felt It was advisable that claimant 
do no excessive I lftlng, bending, and twisting at the beginning 
of his employment~ 
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October 9, 1980WCB CASE NO. 79 3659

BILLY JOE HARRISON, CLAIMANT
Lawrence L. Paulson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Reauest for Review by Claimant

This case Is before the Workers® Compensation Board on
clalmant°s request that the Board review the Referee°s order
which granted claimant compensation for temporary total
disability, a penalty equal to 25% of the temporary total
disability compensation to clalmant'for the period of February
16, 1979 through March 6, 1979, reversed the SAIF Corporation's
(SAIF) denial of claimant®s aggravation and granted claimant an
award of compensation equal to 95 degrees for 30 unscheduled
disability. Claimant contends his condition Is not medically
stationary, he Is entitled to an additional award of temporary
total disability compensation or, In the alternative. If his
condition Is stationary, he Is eti titled to additional
compensation for his permanent partial disability;

f f e r 1 n g
Is left

Claimant, a 27-year-old truck driver, on October 26, 1975,
suffered multiple injuries when his vehicle turned over on an Icy
road In Idaho; This Injury resulted In claimant su
compression fractures of Dll-12, T12-L1, fracture of h
clavicle and the fracture of four ribs; After this Injury,
claimant also developed a condition which was diagnosed as
positional vertigo which was related to his Injury. Dr; James
Baldwin released claimant for regular work on April 18, 1976;

The Orthopedic Consultant, In July 1976, diagnosed heated
compression fractures Dll and D12 with continuing residual
radicular pain, healed left clavicle fracture, healed multiple
rib fractures and mild tendinitis In the right shoulder; It was
their opinion claimant was unable to return to his previous
employment as a truck driver. They recommend that he change jobs
to a more sedentary type of occupation; Dr; Cherry
with the Orthopedic Consultants that claimant would
return to his job as a truck driver;

concurred
be unable to

Claimant has a 12th grade
years of police science study
occupation has been that of a

education plus approximately 1-2/3
In a community college. His sole
truck driver;

In September 1976, Dr. Mason, the medical examiner of the
disability Prevention Center opined that claimant could return to
work as a truck driver after a period of adequate physical
rehabilitation; However, he felt It was advisable that claimant
do no excessive lifting, bending, and twisting at the beginning
of his employment.
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February 1977, Dr. Pasquest reported that clalmant 0 s 
condition was stationary. He reported that claimant continued to 
have chronic dorsolumbar pain. He rated clalmant0 s Impairment as 
19% of the whole man. 

In October 1976, claimant was referred for vocational 
assistance. However, Jn March 1977, he was found to be 
Ineligible because claimant had decided to engage In a business 
of his own. 

A Determination Order, dated March 25, 1977, awarded 
clarmant temporary total disabl llty compensation from October 26, 
1975 through March 14, 1977 and granted claimant compensation 
equa I to 32 degrees for 1 O'.t unschedu I ed d I sab 11 I ty for h Is head 
and back Injuries. A Stlpulatlon was entered Into on September 
11, 1977 which provided that claimant agreed to accept additional 
compensation equal to 10% unscheduled dlsabl I lty for which he 
would dismiss his request for hearlng ln which he claimed 
addltlon3f medical, vocational, and temporary total dlsabllty 
compensation as well as addltlonal permanent partial disability 
than that he has been awarded by the March 25, 1977 Determination 
Order. 

In April 1978, claimant was referred for vocational 
assistance again. He had been working as a truck driver, but had 
developed dffflcu/ty In performing that job and sought I lghter 
work. 

ln February 1979, Dr. Cherry reported that claimant had been 
involved In an automobile accident on January 18, 1979 and had 
difficulty with his neck after that Injury,. He Jndfcated that 
claimant also had aggravated his low back condition. Dr. Cherry 
prescribed Darvon and physical therapy for claimant. He felt 
that this claim should be reopened for treatment and that 
claimant should be retrained for another occupation. Dr~ Cherry 
diagnosed healed fracture of the clavicle, healed fractured ribs, 
right shoulder sprain, residuals of fractures of T11 and 12 and 
low back strain, al I related to clalmant 0 s orig Ina I Injury~ He 
felt due to the January 1979 Injury, claimant experienced an 
aggravatJon of his low back strain with pain In the rlght lower 
extremity. He expected that with treatment, clalmant 0 s condition 
would return to that which It had been previous to the January 
1979 Injury. 

-20-
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In February 1977, Dr; Pasques! reported that clafmant°s
condition was stationary; He reported that claimant continued to
have chronic dorsolumbar pain. He rated clalmant®s Impairment as

of the whole man;

a s s I
n October 1976,
tance; However, In

Ineligible because claimant
of his own;

claimant was referred for vocational
March 1977, he was found to be
had decided to engage In a business

A Determination Order, dated March 25, 1977, awarded
claimant temporary total disability compensation from October 26,
1975 through March 14, 1977 and granted claimant compensation
equal to 32 degrees for 10 unscheduled disability for his head
and back Injuries; A Stipulation was entered Into on September
11, 1977 which provided that claimant agreed to accept additional
compensatlofi equal to 10 unscheduled disability for which he
would dismiss his request for hearing in which he claimed
addltloi al medical, vocational, and temporary total disabllty
compensation as well as additional permanent partial disability
than that he has been awarded by the March 25, 1977 Determination
Order;

In April 1978, claimant was referred for vocational
assistance again; He had been working as a truck driver, but had
developed difficulty In performing that job and sought lighter
work .

In February 1979, Dr; Cherry reported that claimant had been
Involved In an automobile accident on January 18, 1979 and had
difficulty with his neck after that Injury; He Indicated that
claimant also had aggravated his low back condition; Dr; Cherry
prescribed Darvon and physical therapy for claimant; He felt
that this claim should be reopened for treatment and that
claimant should be retrained for another occupation; Or; Cherry
diagnosed healed fracture of the clavicle, healed fractured ribs,
right shoulder sprain, residuals of fractures of Til and 12 and
low back strain, all related to clalmant°s original Injury; He
felt due to the January 1979 Injury, claimant experienced an
aggravation of his low back strain with pain In the right lower
extremity; He expected that with treatment, clalmant°s condition
would return to that which It had been previous to the January
1979 I jury;
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Pasquesl, In March 1979, again examtned clalment~ He 
felt that clalmant 0 s condition was stationary and that treatment 
clalment was receiving at that time was palllatlve rather than 
curative. Dr. Pasquesl felt that claimant should be assisted In 
obtaining work which did not require repetitive bending, 
stooping, twisting, not require him to have to 11ft more than 50 
pounds, and not requiring him to sit or stand through an entire 
eight hour shift without being abte.to change his positions as 
he f e I t n e c es s a r y. I t was h I s c p I n Ion that c I a { man t 0 s back 
problems had become worse as they would have been as a result of 
his original Injury. However, he did not -feel that claimant had 
any greater Impairment than that which he had previously. Dr. 
P a s q u e s I f e l t t h a t c I a I m a n t 0 s co n d I t I o n w a s b as I c a I ! y t h e s a m e 
a s h e w a s w l I I I n g 11 to p a y t h e p r I c e I n p a I n .: 11 D r • P a s q u e s l f e I t 
that clalmant 0 s continuing to drive .a truck would aggravate h,ls 
back condition. 

On Apr!] 10, 1979, SAIF denied clalmant 0 s aggravation clalm.: 

In May 1979, Dr. Cherry Indicated 
claim should be reopened en the basis of 
that clalmant 0 s back condition had 
automobile accident In January 1979.: 

that he felt clalmant 0 s 
an aggravation. He felt 
aggravated before the 

In October 1979, 3 vocational counselor reported that 
c l a I man t 0 s work exp er I enc e had been bas I ca I I y that as a truck 
driver. The counselor reported that he had spoken to Dr. Cherry 
who had placed a to-pound I lftlng restriction on claimant and 
Indicated that Dr. Cherry had released claimant for llght work. 
It was noted that cla!m~nt had not been seen by Or. Cherry since 
June 1979. Dr.: Cherry advised the counselor that he felt 
claimant should I lmlt his bending and should be able to stand 
part of the time of any job. Claimant was sent on various job 
leads, but was unable to obtain any employment. He attempted to 
obtain employment as a dispatcher for a trucking f !rm as we! I as 
a heavy equipment salesperson. 

The Referee set as I de th ,3 den I a I of c I a I man t 0 s ::i g gr c vat Ion 
claim. He ordered SAIF to pay a penalty of 25% of the amount of 
the flr·st Installment of temporc:ry total dlsablllty compens:::-tlon 
th::it had not been paid within 14 days and granted claimant an 
award of compensation equal to 32 degrees tor 10% unscheduled 
dlsabll!ty, making a total award In this case equ::il to 9 degre!:'lS 
fer 30% unscheduled d!sabl I lty. The Referee further granted 
clalrnant 0 s attorn8y a fee out of this Increased compensation. 

-21-
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Dr; Pasquesl, In March 1979, again examined clalment; He
felt that claimant's condition was stationary and that treatment
claimant was receiving at that time was palliative rather than
curative. Dr; PasquesI felt that claimant should be assisted In
obtaining work which did not require repetitive bending,
stooping, twisting, not require him to have to lift more than 50
pounds, and not requiring him to sit or stand through an entire
eight hour shift without being able.to change his positions as
he felt necessary; It was his opinion that claimant's back
problems had become worse as they would have been as a result of
his original Injury; However, he did not feel that claimant had
any greater Impairment than that which he had previously; Dr;
PasquesI felt that clalmant°s condition was basically the same
as he was willing "to pay the price In pain;" Dr; PasquesI felt
that clelmant°s continuing to drive.a truck would aggravate h,ls
back condition;

On Apr I) 1 0, 1 979, SAIF denied clalmant®s aggravation claim;

In May 1979, Dr; Cherry Indicated
claim should be reopened on the basis of
that claimsnt°s back condition had
automobile accident In January 1979;

that he felt claimant°s
an aggravation; He felt
aggravated before the

In October 1979, a vocational counselor reported that
clalmant®5 work experience had been basically that as a truck
driver; The counselor reported that he had spoken to Dr; Cherry
who had placed a 10-pound (fftlrig restriction on clal.mant and
Indicated that Dr; Cherry had released claimant for light work;
It was noted that claimant had not been seen by Dr; Cherry since
June 1979. Or; Cherry advised the counselor that he felt
claimant should limit his bending and should be able to stand
part of the time of any Job; Claimant was sent on various Job
leads, but was unable to obtain any employment; He attempted to
obtain employment as a dispatcher for a trucking firm as well as
a heavy equipment salesperson;

The Referee set aside the denial of claimant
claim; He ordered SAIF to pay a penalty of 25! of
the fir-st Installment of temporary total dlsabl
that had not bee!i paid within 14 days and granted
award of compensation equal to 32 degrees for 10 
disability, making a total award In this case equal
for 30 unscheduled disability; The Referee further granted
clalmant°s attorney a fee out of this Increased compensatI on;

s aggravation
the amount of

Ity compensation
claimant an
unsctiedu I ed
to 9 degrees
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Board, after de novo review, affirms the Referee 0 s 

order. The Board finds that the preponderance of the medical -

ev(dence Indicates that clalmant 0 s condition Is medical ty 

stationary and that he Is not entitled to any addltlonal 

temporary tot at d I sab f If ty com pens at I on. Further, the Board 

finds that based on at I the evfdence fn thJs case, the Referee 

correctly assessed the loss of wage earning capacity claimant has 

experienced due to this Injury and that hf.s award of compensation 

compensates claimant accordfngly for this loss of wage earning 

capacity~ Therefore, the Board affirms the Referee 0 s order. 

ORDER 

The Reteree 0 s order, dated January 23, 1980, as corrected on 

January 25, 1980, Is affirmed~ 

WCB CASE NO. 77-7327 

SAMUEL G. HENTHORNE, CLAIMANT 

Emmons, Kyle, Rropp & Kryger, 
Claimant's Attys. 

Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Atty. 
Request for Review by Claimant 

Cross-appeal by Employer 

October 9, 1980 

Th I s c as e I s b e fore t he \~or k er s ° Co m pens at I on Bo a rd on t he 

clalmant 0 s and the employer 0 s request that the Board review the 

Referee 0 s order entered In this case~ Clafmant contends that he 

Is entitled to addltlona! temporary total dlsablfty compensation 

and an addltfonal award of permanent partial dlsabflty. The 

employer contends thct the award of temporary total dlsabllty 

granted by the Referee Is Incorrect and that claimant did not 

sustain any permanent partial dlsabif lty due to this Injury~ 

The Board finds that the Referee correctly recited the facts 

In his order. 

-22-
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The Board, after de novo
order; The Board finds that the preponderance
evidence Indicates that claimant®
stationary and that he Is not en
temporary tota I
finds that based on

review, affirms the Referee®s
0 f the medical

s condition Is medically
titled to any additional

disability compensation; Further, the Board
all the evidence In this case, the Referee

correctly assessed the loss of wage earning capacity claimant has
experienced due to this Injury and that h I.s award of compensation
compensates claimant accordingly for this loss of wage earning
capacity; Therefore, the Board affirms the Referee®s order;

#

ORDER

The Referee°s order, dated January 23, 1980, as corrected on
January 25, 1980, Is affirmed;

October 9, 1980WCB CASE NO. 77 7327

SAMUEL G. HENTHORNE, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys,
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Atty.
Request for Review by Claimant
Cross appeal by Employer

This case Is before the Workers® Compensation Board on the
ctalmant°s and the employer®s request that the Board review the
Referee°s order entered In this case; Claimant contends that he
Is entitled to additional temporary total disabllty compensation
and an additional award of permanent partial disabllty; The
employer contends that the award of temporary total disabllty
granted by the Referee Is Incorrect and that clal.maj t did not
sustain any permanent partial disability due to this Injury;

The Board finds that the Referee correctly recited the facts
In his order;

#
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A~ter de nova review of the r2cura in th~s c1s0, ~h0 
Board c .. )mes to <l di f fcr•2n t cor;cl usio:1 t:,an thc:t rc,1c:-,,.:(i by 

the Referee. 'i'he 3oard does not fi_::1d -:i1.at clai,,,a:H: i~:.; cntit:;..eci 

to additional te~,porary total disabili.t~, con1r,2(:satL:::,n i:Jeyo::rl 

the l\ugust 4, :_977 6.ate o.s grat,ted by t;~e: F;et2ree. 't'h•~ 

OrLhopaedic Consultants, in Ju~y 1977, reported t~at ~la~rnant's 

conditioc was stationa:.:-y. They felt ;.:rlat claind~t coD~(L 

re turn to the so_rne occup0cion wi '.:.hou t .1.imi tat.i.o,-, er to ,-;~::,me 

other occupation. They rated the loss of fun~tion Gi ~laimant's 

back as none. Dr. Hoyt, on August 4, 1977, reported t~at he 

felt the Orthopaedic Consultants' work-up was Gxcell~~t. TT~ 
T"1oted U1at claimant I s low back prob 1cm was one of a cri:co~1ic 

recurrir::.q condition. It was ceeme-d 2ci.visabl2 te, ch<-.m~i~ 

claimant;s treatment to include so~e thorncic and cc~vic~l 

ses1mer.t::;. Dr. Beyt: noted that .::;t ti,.::: time of .l~:ne 1.97 7 to 

late .-T·u.:y 19 7 7, clair'.an t' s back pain ,le creased: Ee /c·lt 

that claimant would br.; ab.le -.:,J do li9h t work b;_11-. snould have 

time to strens;then his spine: alonc_:r w: th "Chirop~:-act.-i.c reco~.-­

st1:uction11. He felt ·this woulc take 2ppro:-:ima.t.:.eJ.v t::,,-0e 
months. The Dcte:ci:1ir:atio11 Ordt:r, dah:::d t·Joverrbc-,1:"·'10, )_977, 

tE:rr:iir,ated ten:po~a.ry total disability compensati,-;;n .~f fec.::ivE:. 

i\ugust 4, 1977. In April 1978, Dr. I-iovt rcmortr:::d that. 

claim~nt would continue to require u0liiati~2 care ~n0 ~nat 
this would be necessa:cy even 1~;i thout::. modi fie<:l wo::-k. :-i.e f.~.l t 

t:-iat c-:'._aimant was rc.slr:i.cU::d to o. 1imitee! a:nou,;::. of i.iftir,g, 

stoopi:ic:;, bendins, and twis t:~ng typ<'.:.! modi f.i•ed cmplov.~:,c;-, ·c.. 

fa"': note,c that claimant had \•10:.cked tO'.·tar."dS stab.i i.:i.za'~:. ;:::1 c. '.'. 

his co:1iition but t.his had not beer. co:i~pletely a·ccor:.~:Li.!::hc::':.. 

The Boc,cd finds that tne medical e:v:~ .:1cr:cc i r:di cu.·'.:c:::s :-.h :-.·:.: 

c: eirnan t.' s con di t..ion. was m2c'iica lly s t,J tiona.1~y .-:rncl tr:2 c.L ai ;-;-i 

'd':'S c~~rec·cly closed with t~G _ termination of t2;T:_l_)Or,::ry :::.or.a} 
,~LsabiJ.l ty a~; ;;f t-.tig"cJst 4, .i.9 1 7. '.:'hF.! ·cr8i,i.:n:crn::. s.u9•!2steJ :-,y 

::::;r. lloyt coulcl have_:_: bee:.1 p-covJ_de0. undt2r the provi:3.icn3 of 

C<.S 656. 245. 'i'Lercfore, the i3oa:cd rev(,rse~; ,:i1i.s rx:,.;:··::.ion of 
che Referee's order. 
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Airter de novo review of the record in thi.s c.'ise, ^:he
Board comes to a different conclusion chan tiihar reacnoa by
the Referee. The Board does not find that claimant is encit ^ed 
to additional temporary total disability comxensation oeyond
the August 4, 19 7 7 date as grar:ted by tne Referee. The
Orthopaedic Consultants, in July 1977, reported that crarmanth
condition was stationary. They felt tnat claimanr. coui.a
ireturn to the same occupation without .Limitation or to so.me
other occupation. They rated the loss of function ox claiiTiant
back as none. Dr. Hoyt, on August 4, 1977, reported briat he
felt the Orthopaedic Consultants' work up was excellent. lie
noted that claimant’s low back problem v/as one of a cn.ronic
recu.rring condition. It was deemed aavisable to change
claimant's treatment to include some tnoracic and cc.rvical 
segments. Dr. Hoyt noted that at the time of June 1977 to

late Ju.ly 1977, claimant's back pain decreased. He fe lt
that ciaimaht would be able to do light v7ock but should ha'/e
time to strengthen his spine along wl th ''Chiropractic reco;. 
struction". He felt this wov^lc take approximately three
months. The Determination Order, dated November 1C, 1377, 
terminated temiporary total disability compensati.on effective
August 4 , 1977. In April 1978, Dr. Hoyt reported thai.
claimant would continue to require palliative Cctre end that
this v/ould be necessary even v/ithour. modified work. He felt
that claimant was restricted to a limited amount of i.j.fting,
stooping, bending, and tv/ist.ing type modif.ied emplov.'vynt.
Ho noted that claimant had v.’orked tov/ards stabi.lizat.; cn cf
his condition but this had not been completely accot.r.'lishcd.
The Board finds that the medical evidonco indd.cates that 
claimant's condi tion. was miedically stationary and tne claim
was correctly closed with the termination of temporary total
aisabij.ity as of August 4, 19 77. 'The treatment s.uQ'.jested by
Dr. Hoyt could have been provided under the provisions of
CHS 656.245. Therefore, the Board reverses ;:h:i.s pcu'tion of
the Referee's order.
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the Board does not ao~ue with the Refere2 1 s 
award of permanent partia.l disabilit,, in this case. ln 
=._ 9 76, Dr. N12umann felt that claimant- would not have ,:iny 
pe rmaner. t impairment due to this injury. The Or-::ho::)a,:- di c 
Consultants, likewise, conclc.1ded -that claimant had nc. loss 
of function to his back due to this in:i ury ~ Howe:: ver, Dr. 
nc::::·ter.s and Dr. LlL:wellyn both agreed that c1..-iirnant. should 
not return to his forrner employment r:1s a millwri':]ht. 'l1 11ey 
~oted that claimant continued to have pain in ~is neck and 
J.ow back after l)ending, stooping, twisting and heav·J li::ting. 
Claimant is'in his mid~J0 1 s, has a high school education and 
approxi~ately 10 to 15 hours of work at a community c~ll~ge. 
Dr. Llewellyn felt that claimant would have to guard against 
heavy lifting, s trenuo:is lifting, repr::- ti ti ve fccwai:c __:' lexion, 
repetitive twisting, lateral flexation, squatting, an~ 
reaching. Additionally, he felt that claimant w0ulJ have to 
avoid prolonged. standing in a forward flexion ·position. 
Claimant h&s worked at a number of jobs that could be classi­
fied as manual labor, including ranching, various occu~ations 
in .a l.urnber mill and at the -:-:ime or this injcry ,vas working 
as a millwright. Based on all the evidence in this CQSC and 
considering the relevant factors to be used in de',:ern:ining 
an injured work,c::r 1 s ioss of wage ear;-;ing capcci ty, the Doa:cd 
firrds that the award granted by the Refe~ee was exces3ive. 
ac1scd on these sa:-ne factors, the Boa.:!:'c1· fi:1ds the, t cli1~;112.r.t 

i~; enti~led to c:m aware of co:,1rx:r:c-;ation eq:ial to 43c, fo,~ ·L::.\, 
w1sc11edulecl disability for thi.s low bJck ii1ju.cy. This .0,.,.,;:n-,:: 
is in liec. of tl":e · aware:. s;rar. tee by thlc Referee. 

The Referee's order, dated February 26, ~978, 

~he Referee's award of additional temporary toca 1 

disabil_:._t.y benefits, in udditi.cm to those ~.rrantccl by th0 
De·'.::errnination Order, for the 1Jerioc'i_f::::om /\ug·c1f.::- 5, l'.:'~'7 
through November 4, 1977, is reversed. 

Claimant is hereby granted an award of compens2.~~on 
ec:·L:a.i. to 48° for 15% U;,schedu~ed disabili'<~y for his !:J,~~;k 
ir.j-u:;._-y. This 2..ward is ir, liec of c,:"ly previous ~'.!,i'Cd:3 <)f 
unschecir:ied disability c;rantcJ for this :..n=:Llr~'· 'i'ne rer,aii,3u: 
of: t:ie Referee 1 s order is. affL:-ined. 
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• 
Further, the Board does not aqree with the Referee's

award of permanent partial disability in this case. In 
1976, Dr. Neumann felt that claimant would not have any
permanent impairment due to this injury. The Orthopaedic
Consultants, likewise, concluded  that claimant had no loss
of function to his back due to this injury . Howc^ver, Dr.
Martens and Dr. Llev/ellyn both agreed that claimant. should
not return to his former employment as a millwright. They
noted that claimant continued to have pain in his neck and
lov/ back after bending, stooping, twisting and heavy ' lifting.
Claimant is 'in his mid .30’s, has a high school education and
approximately 10 to 15 hours of work at a community college.
Dr. Llewellyn felt that claimant v;ould 'have to guard against
heavy lifting, strenuous lifting, repetitive fo:oN'ard Ilexion,
repetitive twisting, lateral fiexation, squatting, and
reaching. Additionally, he felt that claimant would have to
avoid prolonged,standing in a forward flexion 'position.
Claimant has worked at a number of jobs that could be classi­
fied as manual labor,’ including ranching, various occupations
in ,a lumber mill and at the  rime of this injury was working
as a m.illwricjht. Based on all the evidence in this case and
considering the relevant factors to be  used in detern .ining
an injured worker's loss of wage earning capacity, the Board
finds that the award granted by the Referee was excessive.
Based on these same factors, the Board finds that claimant
i£5 entitled to an award of compensation equal to 48^' for 151
unscheduled disability for this lov/ back inj ury. This award
is in lieu of the award granted by the Referee.

ORDFR ' '

The Referee's order, dated February 26, i978, is modir.ied

The Referee's award of additional temporary tocal
disability benefits, in addition to those granted by the
Determiination Order, for the .period , from Augusr 5, 1977
through November 4, 1977, is reversed.

Claimant is hereby granted an award of compensatron
equal to 48° for 15% unscheduled disability for his bask
injury. This award is in lieu of any previous a\.'ards of
unscheduled disability
of the Referee's order

granted for this inyury.
is affirracd.

I’ne remaiiuner

#
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CASE NO. 78-9244 

DALE D. KUNTZ, CLAIMANT 
Fitzgibbon & Morrell, Claima~i~s Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attvs. 
Request for Review by Employer 

October 9, 1980 

The employer seeks Soard rejiew of the Referee's orde~ 
wi1:i.cr. granted clz,imant an awa:cd of c,xnpcnsation oqua t. to 4 P. 0 

for lS'i, unscheduled disability for his low ba.::.:;: j·.,j·,J.1~y. The 
2;~1~)loy0r con tends the award 9ranted by the Referc2 is cxce~o~;i_11e. 

r1'he Board finds ·chat thf~ Referee c:orrect..::_y r~ci b,c; t:hc 
fa~ts oi this case in her or5er. 

Ai~cr de nova review of the rccocd in tt~s c~se, ch2 
Board :i~eaches a. different conclusio,i than tl,a·t ~~e.::tch(:c. by 
tr.e Referee. Ors. :·,'icCoy 2nd Hale opined tha.i: clai1,~ant ha6 .,·,,; 
permarwnt ir,1pairrnent ciue to this L1jury. Dr. St<~v2ns felt 
U12:t clair...1nt had a pDS~,ible arthritis or sui:;'.Lm:atio:·:. 
Since this injury, claimant has returned to jis r~g~la~ 
c~~loym0nt and is 2ble to perform his normai work. He i~ciic~te6 
:::r.at l:e has lost no .stren,:;th due to ::his injury. Fu1·l:i·H:."!,~, 
cJ.aimani:: testifj_2d that he hu.s r:o difficu.lfy c':oin~, 1·ii.c- off-· 
th2-job activit~es since his ~njury. He did ~ndicate th~t 
after performi~g-strenuous ~c~ivities such as cjopping 
f.irewoc1,~'. hi.S si·10ulcJer ccc1·,es. · Cla.i.rna;-i-c prev:::.ou~:aly ha~. :-)12:c:.'0:,~med 
work j_n the consJ,:.Ti.Jcti.on field and also work .:,._~:; "" ba~:b2::- L,:c 
a period of ti~c. Cl3imant also testified th~t when hG 
lifts het(vy objects or engagr?s in activities ,_._.:,::.c:b n~·qL,in:) iJ 

let of use of ·t~e shoulder he develops 22in i~.~~e s~oulcier. 
?urther, he stated that if he is required to work i~ ~w%w~~d 
pdsitions and pull with his arm it also causc3 ?ilin. Claimant 
~l~o has difficulty performing work in which hi~ a~~ ~sin 
an O ,:u~rh":'"\ud r.osi·t·:or1 tic~ fc·t'~~-,.... ·ni~ ··l-v-·-t1 ir~ s---~-=re-- ,r1'•ce 

• V~-•-1.:,! .• ~• .L • C-.~.:.>. "'.•·-'-'.•:,~~--L-~.-.1..C,J .• ,_,- .. '. 

th::.s ir,Jury and contir.ues to ;~:::rnplai::. O:i:: pc.::.n 1.r: t:1t:: :,:.-.o.:Lcer 

area. T:-ie Do.:,:.:-cl finci~; t!1at t.:·:c=, 9re,:--Jt•0"'.:~ wci:__{r,'.: ·of ·u·,, .. (.;Vidcr::.:·2 

establish,::cs t.hc,t :.:~_air,1an~ has ~; mini.rr:al 1.os:'o of ·1.•/a,;c ~iJ.rr,iJ1g 
c2;Jaci.ty due tc this icjc1rv. ::t :fec~.Ls that thL! &'.va.::-ci urar,te.c:-c: 
by the f.'eferee was ,s,,.·ccss; 7.r,-::, '['',o 1"0'·trc·' -r:1· rl r"c f·h: ,_ r• i .. , ]0

.)( =··· i-
- ----- - ...... ......,_1;~ .. ,,_-c,; ~ ...... '~- v,_,- ...,.c..!l- '\.~.1.--"'i... .. T.C.:!l,.c 

i:; E.'11ti'cled to an c1\vc1rc1 o·: co:npensatio:1 ~qu&.l to 16 ° :'.°C)r 5% · 
,unschcc2uled ais0b.ili. tJ fee t:hi.3 inJ ury. 
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WCB CASE NO. 78 9244 October 9, 1980
DALE D. KUNTZ, CLAIMANT
Fitzgibbon & Morrell, Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Employer

The employer seeks Board review of the Reieree's orcier
which granted claimant an award of c Mtpcnsation equal to 48^^
for 15% unscheduled disability for his low bocj< anbury. The
eaiployer contends the award granted by the Referee is exce5;sive

The Board finds chat the Referee correctly recitr;d uhe
facts of this case in her order.

AfuGr de novo review of the record in this case, she 
Board reaches a different conclusion than that '.:e3.chi:c. by
the Referee. Drs. McCoy and Hale opined that claimant hao no
permanent impairment due to this injury. Dr. Stevens fei'c
thcLt claimant had a possible arthri.tis or suh.iu>:atio: ;.
Since this injury, clairaant has returned to his regula:;
employment and is able to perform his normal work. He indicated
chat he has lost no strength due to 'this injury. Further,
claimant testified that he has no difficulty doing rtn, off '
tlic job activities since his injury. He did indicate that
after performing•strenuous activities such as chopp ng
firewood his shoulder aches. Claimant previously has per::o:.'nied
v/ork inwche construction field and also work as a barber for
a period of time. Claimant also testified that when Le
lifts heavy objects 02: engages in activities which req'uire a

snoulcer.
n a’'7k'wa;:d

Claimant

let of use of 'the shoulder he develops pain in.the
Further, he stated that if he is required to work i
po'sitions and pull with his arm it also causes pain
also has difficulty performing work in v;hich his arm is in
an overhead position. He feels 'nis :;ir:a is sniffer Sj.nce
th.is injury and continues to complain of pain in t.ne ;i;noui.eer
area. The Board finds that t.i'iC; greatn,;:  weig'nt of 'thi. evidence
establishes chat claimant has a mininwil lo.ss O'f v/age earndAg
capacity due tc t’lis injury. it feels that the a’wa.r.'d grar ted
by the Referee was excessive. The Board finds that cia.inr.ant
is entitled to an award of corapensation equal to 16° for 5% '
^unscheduled disabilitv for rhi.s injurv.
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,The Referee's ordc;:, datc~l Janu,·l'cy 29., l980, 1,,: n~,)dif:i..~d.· -

Claimant is hereby 9ranted an aw;:rd of c:orr.pensat.>:.n 
equal to 16 ° for 5% unscheduled disab;i. li ty fo:i.:- his· shculcfo.;~ 
injury. This is in lie~ of any previous awarda of unscheduled· 
disability for this injury. 

The remai:r~der of the Ref0ree' s order is a f firnK:,2. 

WCB CASE NO. 
WCB CASE NO. 

79-10,172 
79-10,173 

TIMOTHY McCULLOM, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
Blair & MacDonald, Employer's Attys. 
Request for Reveiw by Employer 

•October 9, 1980 

This case is before the Workers' Compe~sacion Board c~ 
the employer's request the Board review the Referee's order 
entered in this case. The employer contends ~t did no~ 
ur..ceasonably refuse to pay corr\:;cnsat::.or. so, as to war::·c:.:lt the 
imposition of penalties; the award of $600 attorne~ ~~0 w~a 
excessive; and question whether or not there was n-,isc.:.ff,,iuct 
i"Jy the carrier so, as to· ju~ti-Ey the Re·f:eree I s awardi ... -J of -~:: 
additional $250 attorney's fee_and orderi~g the carrJ.0r 
could not "charg~ back" this to the employer. 

Th~ Board finds the Rcfe~eQ correccly rscitcd the f~cts 
in his order. 

After-a de novo review of the record, the Board reaches 
a slightly different conclusi::,n t!:',an that of the P.efo2ree. 
The carrier 1·s original dE=;nial of cla.imant' s aqgravat.io.1 
claimwas·not u:1reason.:::.ble. However, after ::hal: deni.:~l, Dr. 
La.France, on January 10, 1980 reportod claimrin~•s condj_tion 
was not ~edically stationary and clai~ant was unable to 
work. Dri LaFrance related this to c:airnant's A~gust 1978 
ir.jury. Later, in January, Dr. t-icG,~2 prcsc:r.ibed p'.1ysi:_::al . 
therapy for claimant. On February 27, 1980, t~e Orthopaedic 
Consul ta.nts re~ori.::cc1 to the caYrier they felt cl2.timan 1.-_ 's 
condit~o~ had ~orseneci and £el~ claisant shoult ~c in an 
active 2hysical therapy program. They r8lat2d claim~nt's 
cGrrent condition to the August 4, 1973 injury. Wi.t~ hll cf 
this information before it, th2 car ri2 r ref use c': to re .::pen 
the clai:n and [).:iy compensatio;-.. 'The Board tinc:s t'iat :: rom 
t l-. 7 ~ ~oi· '~t /COJ'\.'"1'd ·t 1-e• '"":t-,--: :,,- ··,nrr:•·-· 0 -~1·,-:- 1,1,, -,-,,,:-,j ,•1-c-,c1 :-r,-0 !~_ .... .:;:; L) ii i--: __ <\L..l. -~L '1...,(..4..,.1 • ..Le.l J... ........ c, .... "';)l.~•~lLI•--.! _._~ ............. J,_l_..~ >.;~--

payment cf com?cns0tio1~. ~he Donri woGld 3ss2s~ a pena~tv 
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ORDER

•.The Referee's order, dated January 29. 19 80 , is modified

Claimant is hereby granted an award of corr.pensat:.on
equal to 16° for 5% unscheduled disability for his' shoulder
injury. This is in lieu of any previous awards, of unscheduled'
disability for this injury.

The remainder of the Referee's order is affirme.f.

#

WCB
WCB

CASE
CASE

NO.
NO.

79 10,172
79 10,173

October 9, 1980

TIMOTHY McCULLOM, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
Blair & MacDonald, Employer's Attys.
Request for Reveiw by Employer

This case is before the Workers' Compenscirion Board on 
the employer's request the Board review the Referee's order
entered in this case. The employer contends it did not
unreasonably refuse to pay compensation so as to warrant the
imposition of penalties; the av/ard of $600 autorney fee was
excessive; and question v/hether or not there was miscond'oet
by the carrier so as to justify the Referee's awarding of an
additional $250 attorney's fee and ordering the carrier
could not "charge back" this to the employer.

The Board finds the Referee correccly recited the facts
in his order.

After a de novo review of the record, the Board
a slightly different conclusicn t.han that of t:.he i^.efo
The carrier‘'s original denial of claimant's aggravati
claim was not unreasonable. However, after that deni
LaFrance, on January 10, 1980 reportcaj claimant's con
was not m.edically stationary and claimant was unable
work. Dr. LaFra'nce related this to clnimiant's August
injury. Later, in January, Dr. McGee prescribed
therapy for claimant. On February 27, 1980, the Orth
Consultants reported to the carrier they felt claiman
condition had worsened and felt claimant should be in 
active physical therapy program. They related clairaa
current condition to the August 4, 1973 injury. Witn
this ir.formation before it, the carrier refused to re 
the clai.m and pay compensation. The Board finds that
this poi'At forw'ard the car.rie.r unreasonably resisted
payment of epmpensn tion. The /ioard would assess a' pe
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to 25% of the temporary totaJ di~abiJ.i LJ compe:-1:j.:-1tic;.°: 
from February 2 7, 19 8 0 throuqh Marer, 2 8, 19 80, · the di,,: e of 
the Referee•s order and awards claimant 1 ~ attorney~ [ce of 
$150 ·for the carrier• s unreasonable :cesis tanc2 to Ude:; payrrsn-t 
qf compensation_ This. is in lieu of the award sranted by · 
the Referee on this issue. The Referee•s order is accordingly 
modified. 

ORDER 

The Referee's order, dated March 28, 1980, is· r,-,c,.:.:.fied. 

c::_aimant is hereby granted a sum equal to 25i o: ·::he 
temporary total disability compensa ti.on from Februar~, 2 7, 
1980 through Ma.rch 28, 1980 as a penalty for the ~n1~asonable 
res is ta nee to the pay.nen t of conipcnsation. Clain,an t' s 
attorney is granted a fee equal to $150 for pr0vaili~J on 
U1is issue. 

Claimant's attorney is hereby qra:ite<l as a r2a.=-;0;1,,i:;:i.o 
attorney's fee for his services at Beard revie~ a sum eqcai 
to $150, payable by the carrier. 

The remair.dt=:r of th,~ Re.i:e:r:2e I s c:.:-der not rnoclifi2ci by 
the Board is af firnied. 

WCB CASE NO. 79-8823 

OSLIDIA SOSA, CLAIM.ANT 
Welch, Bruun & Green, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moor·e 

& Roberts, Employer's Atty. 
Request for Review by Employer 

October 9, 1980 

This case is before the 1·!ork1::rs' Compe:,s2cion L,.~:,:::d :~n 
t:ie employer's 1~equest the Boz:.r·a revi,:;w the i?eicn::ec.: .:, order 
which Eound the Septenilier 4, 1978 Determination GrciGr was 
pre:na-::0.re; set it aside; rema:-,dE:d thi:., clairr, t.u ch,::. c,;-.pJ.oyc:.~ 
tc reopen effective July 2~, i979 ~ntil closure; anc ~~ar~~a, 
claima:1t I s attorney a fee. The Emplcyer con '._e;·,;:s th;., ._-;et0:::m2..n­
ation Order was cor::r.ectly er,i.:.e:~~ec o:J.nd cJ.airnat1t' ::i r.cc>. c\nc: 
back co::1plaints subsequent to July 28, i.9 79 2-r,3 :-.ot c~ornp2n-
sab le. 

'l'r.c Bo:::1.rd finds c.hc '.<cferoe co;:-rectly :c'-.,:::-~tec'1 t-i,·.'.c rca.c-:-.:; 
F' his order. 
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equal to 25% ol the tcinporary total disabiliLy corripenaatioh  
frvom February 27, 19 80 through March 28, 19 80, the dr.i:e oF
the M<eferee' s order and awards claimant's attorney a lee oi:
$150 'iTor the carrier's unreasonable resistance to the payrran t
of compensation. This, is in lieu of the award granted by
the Referee on this issue. The Referee's order is accordingly
modified.

ORDER

The Referee's order, dated March 2 8, 1980, is' mo tified.

Claimant is hereby granted a sum equal to 25% of. the
temporary total disability compensation from February 21.
19 80; through March 28, 19 80 as a penalty for she uni'easonable
resistance to the payment of compensation. Claimant's
attorney is granted a fee equal to $150 for prevailing on 
this issue.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Beard review a sura equal
to $150, payable by the carrier.

The remainder of the Referee'
the Board is affirmed.

order not. modifieti by

October 9 1980WCB CASE NO. 79 8823 

OSLIDIA SOSA, CLAI.MANT
Welch, Bruun & Green, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Atty.
Request for Review by Employer

This case is before the Workers' Compensation V:.card on
the employer's request the Board review the Referee's order
v/hich found the September 4, j.9 78 Determination O.rc.icr was
premature; set it aside; remanded thit> claim to uhe ctr ployer
tc reox^en effective July 2 7, .l979 until clos'u.re; anc awa.ravjd
claimant's attorney a fee. The employer con teriv':;.s the ..  etermin 
ation Order was correctly entered and clainiant's nccl and
back complaints subsequent to July 28, 1979 are not compen­
sable.

in
The Board finds che Referee correctly

his order.
:ea n '.V j-'ci cr. s
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a de nova review of the record in chi3 case, th~ 
Board disagrees with the Referee's concj_usions. Dr. ~'ranks' 
claimant's treating physician, and the Orthopaedic Consultants' 
reports prior to the September 4 1 1978 Determination Order 
indicate claimant 1 s condition was m~dically station<lry and 
this c lairn was ready for closure. Likewise , these re poi ts 
support only the awa.rdi ng of compensc, "tion for s chedu1 ~a 
disability in claimant's right arm. The Board finds the 
Determination Order was properly entered and closure was, not 
pr~mature .. 

The greater weight of the evidence does not su9port 
claimant's contention that she is entitled to a~ award of 
comr:iensation for her conditior. diagnosed as "possible seronega­
tive rheumatoicl arthritisu. Dr. Schoepflin, to whom Dr. 
Franks deferred on this issue, does not relat~ this conditio~ 

~o claimant's work. He feit claimant's work temporarily 
aggravated this underlying condition, bu~ by July 1979 her 
condition had returned to its pre-injury condition. Dr .. 
Setera, D.C. i opined claimant did not have rheumatoid arthritis 
ana· treated her fer a cervical sprain. ?he ·9:~e,"tter ,-;e:ight 
of the medical evidence does not establish the exacc ·condition 
claimant has, b'c_1t does establish that whatever the condition 
is, it is not related to her work. 

· The Board finds the Referee erred in setting ac::j_dE-~ U:,2 
Determination Order und remanding this claim to the employe:r. 
Therefore, the Board reverses the Rcfcr2e' s ,-::,rder in i c·s 
entirety and orders the Determination Order reinstated and 
affirms it. 

ORDER 

The Referee's order, dilted March 25, 1980, 1s reversed 
in its entirety. 

The September 4, 1978 Determination Order is rest.orec 
and affirmed. 

-28-

After a de novo review of the record in this Ccise, the 
Board disagrees with the Referee's conclusions. ,Dr. Franks',
claimant's treating physician, and the Orthopaedic Consultants'
reports prior to the September 4, 1978 Determination Order
indicate claimant's condition v/as medically stationary and
this claim, was ready for closure. Likev/ise, these reports 
support only the awarding of compensation fo^: scheduled
disability in claimant's right arm. The Board finds the
Determination Order was properly entered and closure was, not
premature..

The greater weight of the evidence does not s.upport
claimant's contention that she is entitled to an award of
compensation for her condition diagnosed' as "possible seronega­
tive rheumatoid arthritis". Dr. Schoepflin, to whom Dr.
Franks deferred on this issue, does not relate this condition
to claimant's v/ork. He feit claimant's work temporarily
aggravated this underlying condition, but by July 1979 her
condition had returned to its pre injury condition. Dr..
Setera, D.C.; opined claimant did not have rheumatoida.rthritis
and'treated her for a cervical sprain. The greater v/eight
of the medical evidence does not establish the exacc 'condition
claimant has, but does establish that whatever the condition ■
is, it is not related to her work. . •

• The' Board finds the 'Referee erred in setting aside the
Determination Order and rema.nding this claim to the employer.
Therefore, the Board reverses the Referee's order in its
entirety and orders the Determination Order reinstated and
affirms it.

ORDER ■

The Referee's order,, dated March 25, 1980 , is reversed
in its entirety.

The September 4, 1978 Determination Order is restored
and affirmed.

m
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CASE NO. 78-3903 · 

STANLEY WALLEY, CLAIMANT 
Joel B. Reeder, _Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

October 9, 1980 

This case is befqre the· 1·/orkers' Compensation Bedre on 
the SAIF Corporation's (SAIF) request the Boar5 revie,.,. the 
order of the Refe~ee which grant~d claimant 45Q for 30% ·1oss 
of the right forearm and 22 .·s O for 15% loss of the left 
forearm. SAIP contends the Referee's uward of addi U cnal 
compensation is not supported by the evidence and asks that. 
the Determination Order be reinstated. 

~he Board finds the -Referee's order correctly recited 
the· facts in this cc1se. 

After a de nova review of the record in this case, the 
Board concurs with SAIF. The Determination Order c1w,1t·r.ed 
claimant compensation equal to 22. 5 ° for 15 % loss of 1~hc 
right forearm and compensation equal to 7. 5° for 5% :J.oss of 
the left fore arm. The evidence indi ca 'c:es cl aii11ant ha3 
cutaneous -nerve damage· in his right for~arm. Dr. Sullivan 
felt it was unlikely the loss_of superficial sensation would 
re turn. Claimant has full ran9c of rnoticn in both of his 
wrists and elbows. Clair:1ant testified he has tenden12ss in 
his hand and numbness in both forearms and ey2. He :i.:3 still 
performing the same job he had at the time of H,e injury. 
TnE: Boarc. does. not find the evidence s·upports c.he inc:,:cased 
award of compensation granted by the R,3feree. ur. S1.:.:<:_ivc:11~ 
reports claimant has nerve damage· in his righ~ forea~~-
The Board finds that the Determination Order correct:; 
compensated claimant for ar:y loss of function he has sci'fered 
in his forearms due to this injury. Thecefore, the B0ard 
reverses the Referee's order in its ~ntirety a~t r~stores 
and affirms the F,ay 4, 1978 Determinaticrn Ordc~r. 

OHDER 

The Referee's order, dateo. i,!arch 31, 19 80 , is n: verse c~ 
in its entirety. 

The May 4, 1978 Determination Order is restored and 
af .fi rrned. 
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WCB CASE NO. 78 3903

STANLEY WALLEY, CLAIMANT
Joel B. Reeder, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

This case is before the' Workers' Compenscition Board on 
the SAIF Corporation's (SAIF) request the Board review the 
order of the Referee which g^ranted claimant 45'’ for 30% loss
of the right forearm and 22.5'’ for 15% loss of the left
forearm. SAIF contends the Referee's av;ard of additional
compensation is not supported by the evidence and asks that
the Determination Order be reinstated.

The Board finds the Referee's order correctly recited
tlie'facts in this case.

After a de novo reviev; of the record in this case, the
Board concurs with SAIF. The Determination Order awarded
claimant compensation equal to 22.5° for 15% loss of rhe
right forearm and compensation equal to 7'. 5° for 5% loss of 
the left forearm. The evidence indicates claimant has
cutaneous 'nerve damage' in his right forearm. Dr. Sullivan
felt it was unlikely the loss of superficial sensation would
return. Claimant has full range of motion in both of 'his
wrists and elbows. Claimant testified he has tenderness in 
his hand and numbness in both forearms and eye. He is still
performing the same job he had at the time of the injury.
The Board does not find the evidence supports che iiicrcased
award of compensation granted by the Referee. Dr. Surlivan
reports claimant has nerve damage' in his righr forearm.
The Board finds that the Determination Order correctly
compensated clairrtant for any loss of function he has suffered
in his forearms due to this injury. Therefore, the Bedard
reverses the Referee's order in its entirety and restores
and affirms the May 4, 1978 Determination Order.

ORDER

The Referee's order, dated March 31, 19 80, is ]:cversed 
in its entirety.

The May 4, 1978 Determination Order is restored and
affirmed.
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CASE NO. 78-4.31 October 13, 1980 

NORMAN ANLAUF, CLAIM.ANT 
Malagon, Velure & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Reconsideration 

The s A IF Corpora t ion ( s A IF} , on sept ember 2 5, l 9 8 0 , 
requested the Board reconsider its Order on Review entered in 
this case. SAIF contends the Board is the appropriate party to 
review the attorney fee issue. The Board holds that the proper 
body to determine disputes of attorney fees is that of the 
circuit court in accordance with the provisions of ORS 656.388. 
Based on this statute, the Board dismissed SAIF's request for 
review. The Board sees no reason to reconsider its opinion. 
Therefore, the Board denies SAIF's request for reconsideration. 

IT IS SO ORDERED. 

CLAIM NO. A 335461 

ROBERT BETTENDORF, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 13, 1980 

on June 16, 1980, claimant, by and through his attorney 
requested the Board exercise its own motion jurisdiction and 
r e o p e n t h i s c l a i ·m f o r c l a i m a n t ' s J a n u a r y 7 , l 9 s 3 i n j u r y. 
Claimant's aggravation rights have expired. 

I n M a r c h l 9 8 0 , D r • Ch u i n a r d r e po r t e d c -l a i m a n t w a s 
complaining of pain in his neck and right elbow and forearm. He 
felt claimant's condition had worsened since this claim was 
closed and claimant had more permanent partial disability in the 
right upper extremity than the 15% he had been ~warded Dr. 
Chuinard prescribed a course of treatment for claimant which 
included physical therapy, heat, and exercise to overcome the 
weakness of the right upper extremity. 

The SAIF Corporation (SAIF), on October 2, 1980, advised the 
Board this claim was originally established for a fractured right 
wrist. SAIF indicated claimant had received an award of 
compensation equal to 30% loss of the right hand. It did not 
feel it was responsible for claimant's current complaints in the 
upper extremity, elbow and neck. 

-30-

--WCB CASE NO. 78 431 October 13, 1980

NORMAN ANLAUF, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order On Reconsideration

The SAIF Corporation (SAIF), on September  5, 1980,
requested the Board reconsider its Order on Review entered in
this case. SAIF contends the Board is the appropriate party to
review the attorney fee issue. The Board holds that the proper
body to determine disputes of attorney fees is that of the
circuit court in accordance with the provisions of ORS 656.388.
Based on this statute, the Board dismissed SAIF*s request forreview. The Board sees no reason to reconsider Its opinion.
Therefore, the Board denies SAIF's request for reconsideration.

IT IS SO ORDERED.

October 13, 1980CLAIM NO. A 335461

ROBERT BETTENDORF, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On June 16, 1980, claimant, by and through his attorney
requested the Board exercise its own motion jurisdiction and
reopen this claim for claimant's January 7, I953 injury.Claimant's aggravation rights have expired.

In March 1980, Dr. Chuinard reported claimant was
complaining of pain in his neck and right elbow and forearm. Hefelt claimant's condition had worsened since this claim was
closed and claimant had more permanent partial disability in the
right upper extremity than the 15% he had been awarded Dr.
Chuinard prescribed a course of treatment for claimant which
included physical therapy, heat, and exercise to overcome the
weakness of the right upper extremity.

The SAIF Corporation (SAIF), on October  , 1980, advised the
Board this claim was originally established for a fractured right
wrist. SAIF indicated claimant had received an award of
compensation equal to 30% loss of the right hand. It did notfeel it was responsible for claimant's current complaints in the
upper extremity, elbow and neck.
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Board, zi.iter rcviewir:c; the matcrL.11 s-.:bff.itU:,_ 1 tc, 
it, finds the medical evidc;1ce is not· sufficient: t:o '.-J0::c:1.·~­

a reopcninq- of this claim at this ti.me. The ~~o~Ja doc;:; Lo' .. 

find claima.n t' s complain ts rQga.rdin~1 his right uppc r ,2 ,.: t::.:e-­
mi t_y, elbow on.cl neck are related to his origir::.:~J. i.nj1.,ry ui1(:.l 
represent il 1r1orsenin9 thereof since the. last awurd of. ,::o;:'­
~2r::.sation in th~s case. Therefore, the Boar~ denies c10~u~ 
ant' s request for rn•;n motion relief. 

IT IS SO ORDERED. 

WCB CASE NO. 

ELMER BRAGET, CLAIMANT 
Richardson, Murphy & Nelson, 

Claimant's Attys. 

78-9760 

Schwabe, Williamson, Wyatt, Moore 
& Roberts, Employer's ~ttys. 

SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

October 13, 1980 

This case is before the Workers' Comp~nsa~ion Board on 
t~·1e SAIF Corporation's (SAIF) request tnat th2 3oa::--_d t"t:Niev 

tnc J.efe.cee' s order er1tered ir. this case. s;,,-:s' conterj:::s t.bt; 
Refe:rcE: erred in findin(J clairr,ant' s claim fer '-' ~11yoccirdial 
infarction was compensable. 

-'l'~~e Board finc1s t:-iat the Eef.erec correct J_,, reci r-ed t.he 
facts in his order. 

AftE'1r a de novo review of '-=:he rect)rd in r.his ca,~(:, Uii:.• 
Buc1rd rea.ches a different conclusion than that of thP ~{e.fere''. 
Tb.e .Soard finds tha'..::. the prepor:derance of the ~.1e:.:dic:2:l .:..~vide.n~:12 
ir. this case establishes that c:Laimant Tnyoca:.::-.Ji.-:1 ict"c\t-~t:i0r. 
which occurred on October 2, :L978 was ,-.,:it rel;-tcd to :·,is 
work. :)r. Sutherlal,d claimant's treatin.c; phy~-;::._ci~,r:, .:,n:: iJu,. 
Kloster and Lee alJ. opine that claimant's wnrk the a~y c~ 
his myocar-dia.1 ic1.farction, althous1h !-:encl, we,~ rot 21 ":i•b2-ci6J. 
contribm:inq factor to his rnvoc,i:rdia:~ infz.rctic·.--:. D,. 
Gr-i.swolc was the sole doctor~ w::o fou1,] ti,at c'.e·imanc' s ·1/•::n.: 
cictivity was a ,3"c1bstantial co;-,·, ·.:ibut:i.:·1•:: i'o.cto.: to c:i,,.,imc:int:' '.': 
r"!lyocar6.::..a1 infarction. 'l'he Bo, .. :cd is ::-(~rsuad8c~ ;Jy ~]-,.-,~ opini.:ins 
o~ Drs. Sutherland, Kloster and·Lee. Jr. Sutherland is a 
ca.rciolo9ist and also was the U:~atin(;! J)hysic~_an. Tile_• t.·i:o:"'e, 
the Board reverses the RE~terec' s orC:or .;.n ~- ts CL tJ ci2 '.::/ a.nc; 
,,-.,oulci affirms SAIF''s denial·, dc.ted November 30, 1978. 

-31-
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The Board, after reviewinc the material sabmitte _^ to
it, finds the medical evidence is not sufficient to va;;ra.rc
a reopening of this claira at this time. The Board docs not
find claimant's complaints rogardinq his right upper extre 
mtity, elbow and neck are related to his original injury and
represent a v/orsening thereof since the.last award of com­
pensation in this case. Therefore, the Board denies cdaiii* 
ant's request for own motion relief.

IT IS SO ORDERED.

October 13, 1980WCB CASE NO. 78 9760
ELMER BRAGET, CLAIMANT
Richardson, Murphy & Nelson, 
Claimant’s Attys.

Schwabe, Williamson, Wyatt, Moore
& Roberts, Employer’s Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

This case is before the Workers' Compensation Boatd on
the 37^IF Corporation's (SAIF) request that the Board review
the Referee's order entered in this case. contends the
Referee erred in finding claimant's claim for a myocai'dial
infarction was comnensable.

T::e Board finds that the Referee correctly
facts in his order.

recired uhe

After a de novo review of the recvord in this
Board reaches a different conclusion than chat of 
The .Board finds that the preponderance of the medi
in this case establishes that claimant myocardial
which occurred on October 2, 1978 was not relv.ted
v;ork. Dr. Sutherland claimant's treating physician
Kloster and Lee all. opine that claimant's work the
his myocardial infarction, although hard, wc.s r.ot
contribucing factor to his myocardial infarction.
Grisw^olc was the sole doctor who found that c'.eim.a
activity was a substantial corn. . ibuting facto..' to
myocardial infarction. The BOf..rd is persuaded by
ol Drs. Sutherland, Kloster and'Lee. Jr. Sutherlan
cardiologist and also was the treating pjhysician. 
the Board reverses the Referee's order i.n its cntr
would affirms SAIF's denial', dcited November 30, i9
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The order of the Referee, dated Decembe::-:- 10, 19 ·/9, is 
reyersed in its entirety. 

The SAIF Corporation's denial of N~,vember 30, 197S is 
reinstated and· a.ffirlTlea .. 

WCB CASE NO. 
WCB CASE NO, 

79-6818 
79-6817 

TONNE GANGER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
G. Howard Cliff, E~ployer's Atty. 

October 13, 1980 

SAIF, Legal ~ervices, Defense Atty. 
Request for Review by Industrial Indemnity 

Ir:dustri al I nc-.er.mi ty, carri•2r for St. C'h.=tr J.cs !-1r:c:ic:;:-,::: 
Ec~;;:.:.i tal, seeks Board review of the Re~er.ee 1 s orC.::er \·1r.::.ch 
found claimant had sustained a new cor.1pensable inj \.ff} anc. 
re::,anded the m<',t. ter to it for ucceptance and ;-1ay:11en t , . :·· crn .. -
pensation to which she Wr'l_s ent.itled. It was al.so .clii:ec1.·.ed 

· to P1ak.c such necessary !!',oneta.r::? adj ust~ents with the :-.'.:\IF 
Corp0ration to reimburse it for any corr-.fier.sa:cian :i. t i---i .-1 
to c-la.irnant. 

The Board, after de novo review, affirr:is nn6 ,"1c:.0·1_;ts t~1e: 
Or,::.nion and Order of the Referee, a co;_q of: ·,,;hich :Ls ~• l:t..:1c::·,r::c: 
hereto and, by this reference, is made a part hareof. 

St. Charles .Medical Hospital and its ccn·,pens.=,t.i 01-. ca~:·-­
ricr, Indus trial: Indemnity, rec:ruest:ed the Board n:-·.;i._',·/ tl·;e 
award of attorn,::!y fees in this case, as well a.s the issue 
of responsibility for claimant's current conclt.i.on. 'l'he 
Board will not ae·terr.,ine the issue of 0ttorncy fec:s. (,:{~-; 
656.38E provides that if there is a dispute between an attor­
ne~ and the Referee or Board the ~roper forun to rcsol.v~ 
thi'! t ctisr:,ute is t!1e circuit court in the county in v,hi ch Lhe 
claimant resides. ·It sets forth the proced m:(, tc b:;:. -fo llo-_.,,.-_~c~. 
If the ,'!mo lover and its i nsura:ice carrier are p.:~r s ua,:!{~O. tha:.:. 
the awciYd ... of- attorney fees is e:-:cessive, the proper !'o.culi~ to 
resolve i:.hat issue is the circuit court. 

ORDf.R 

The order of the HcferE?e, dated ;,:J.rch 28, 1.980, .!.S i·:.ft"irml?,c: .. 

-32-
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ORDER

The order of the Referee, dated December 10, 1979,
reversed in its entirety.

The SAIF Corporation's denial of November 30, 1973
reinstated and affirmed.

WCB CASE NO.
WCB CASE NO.

79 6818
79 6817

October 13, 1980

TONNE GANGER, CLAIMANT
Eminons, Kyle, Kropp & Kryger,
Claimant's Attys.

G, Howard Cliff, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Industrial Indemnity

Industrial Indemnitv, carrier for St. Charles I'ledica
Hospital, seeks Board review of the Re>.eree's order v/h
found claimant had sustained a new compensable injury
re:r,anced the matter to it for acceptance and f^ayment
nensati.on to which she v;as enritled. It v;as also.dice
to make such necessary m.onetary adjustments with the 1
Corporcition to reimburse it for any com.pensa'c.ior. it j...
to claimant.

The Board, after de novo review, affirms and acerpts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

n
and

f:or
■ red
■.if'
•i

#

St. Charles Medical Hospi
ricr, Industrial Indemnity, re 
aw^\rd of attorney fees in this
of responsibilimy for claimant
Board will not deterrr.ine the i
656.388 provides that if there
ney and the Referee or Board t
that dispute is the circuit co 
claimant resides. It sets for 
If the employer and its insura
the award of attorney fees is
resolve chat issue is the ciri:

tal and its ccmipensa tier, car 
quested the Board ro viow fhe
case, as well as the issue

's current condition. The
ssue of attorney fec;s. OPS.
is a dispute between an attor 

he proper forum to resolve
urt in the county in wh.lch uhe 
th the procedure fc be followed
nee carrier are persuaded thau
sxcessive, the j;>roper ::or\]rr. to
uit court.

ORDER

The order of the Referee, dated March 28, 1.9BO, is ffirmed
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claima;,t's attorney ~.f; he:n~by' qr,,ntcd z-,s .-:i :_-, is011-· 

able attorney f C(~ for his scr.:ices .-, L Board r:ev icw , '.•_: uJ:'. 
cc:ui.11 to $100, i)ayablc by !ndListria'1. :nclePmiLy Ccirnpe1.n:/• 

WCB CA.SE NO. 
WCB CA.SE NO. 

GERALD HAWKE, CLAIMANT 

7'8-4018 
77-7564 

October 13, 1980 

Malagon, Velure & Yates, Claimant's A.ttys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's A.ttys. 
SAIF, Legal Services, Defense Atty. 
Order of Abatement · 

Gn October 10, 1030 the Board r~~eived J Hot~on tc 
Recons~der its Order on Review, dateG Se~tembar 24·, ~03J. 
i (1 o r d e i" t o rn a i n t a i n j u r i s d ·i c t i o n 1-1 h ·i ·: e t h ·j s r., G t i o n ·; :. 
u :1 .:! e r cons i de rat i an , our Order on He v i e v-1 ·j s here t .Y a r·. -:1 t e d . 

!T IS SO ORDERED. 

CLAIM NO. D 15013 

NORMAN R. JARVIS, CLAIMANT 
SA.IP, Legal Services, Defense Atty. 
Own-.Motion Order 

October 13, 1980 

C,r: September 29, 1980, •~he Sl\Lc Corpor,,t.Lun U;f,J:·') 

advisci~ the Soard claimnnt' s a~,9r.:..vat.~on ris:,ts had e:-;pi1:P.c 
.i.n .:r:is claim. SAIF att<1ched Vc:rious medical r~cports ,,:hi ch 
:..·.-:dica Led claimant had· been o.::f work from J;_J°Ly 6, .l 'J ,H1 
L~uouq:1 July 10, 1980 for a r.-:yelograrn. SilIF ::-;2":i:c:n:pcl t-.hi~; 
c<aim ·::o the Board for rn~1n mot.ion consideration ar:d i P.di-
ca ted ::. t had :-:o oppor,i tion to a1; Own ;11..otion Urc:.er i-ec~)en in,; 
•~h~~s c:u1ir:i for tempor.:;:-y tot.::i2. c.J.isabilit.y cc:n;,,..::::,s,:-:,:1.,:,n ,rnci. 
treatment as a result of this injury. 

Th12 3ourd, afl:e-:: r..::v:i.ew:i..1HJ th1~ Ti,DL'.l"::!CLa·~ ::,;'1bm 1 L·.::.<! to 
ti·:., finds thi::; claim ~;hould be reopcr~c:d ,.:f.f(:(:ti'.'C:- t-'.:;, ,!.,'·.,: 
c.laL·,1cl,,::. was hospita.l::.zcJ Zor- !:he :J-._,·;.y -1, .E;:;ic rny~~:~(-~Jr,-:m fo,~ 
:x1ymer. t of co,,1i)ens a tion and -:. L.i:c ::· bc::·10.f i Ls ~h 1:ouqh .h: l:_; 'l :: , 
19 so. 

IT IS SO ORDERED. 
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claimant's attorney is hereby' ';;rantcc; as a ;son
able attorney fee for his ser'/ices aL Board i:evicw , slu'.
ec'uai to $100, payable by Indestria'l. Indepinity Com|.)ar.;/.

WCB CASE NO.
WCB CASE NO.

78 4018
77 7564

October 13, 1980

GERALD HAWKE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order of Abatement

Or; October 10,
Reconsider its Order
I n 0r de r to ma 1 i'l ta i n
under consideration,

on1930 the Board received j not.
on Review, da tea Sentembor 24, 1 030.
jurisdiction while th i s r..c t i o n i u
our Order on Review is hereby ar,at;ed

IT IS SO ORDERED.

October 13, 1980CLAIM NO. D 15013

NORMAN R. JARVIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Or: September .29, 19 80, che SAIF Coirpor.ation (ibC.f.i'')
advisou rhe Board claimant's avrgravat.Lon rights had eapirncl
in this claim. SAIF attached \'arious medical reports which
rvidicated claimiant had been off work hrom Ju'ty 6, 1080
throuqh July 10, 19 80 for a rm/Glogram. SAIF referred this
claim to the Board for own motion coiisicoration and indi­
cated it had .no opposition to an Ov. n Motion Order roepeninq
inis claim for temporary total disability ccmponsaiic'jri anci.
treatment a result of this njury

The Board, after reviewinej the materia'* a■ ibm^ to
i:c, finds this claim should bo reotxr .od offcnctiM'; t .m': d.nti,;
claimant was hospitalized for the Jc.'i.y 7, .1930 inyolcijram fc
payme.nt
19 SO.

of co.mpensation an

IS SO ORDERED.

Lh.c:; benefits ihi:oue'h J 1 1 2 ,
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NO. C 269088 

BETTY MARTIN, CLAIMANT 

October 13, 1980 

SAIF, Legal Services, Defense Atty. 
Own Motion Order 

On September 29, 1980, the" SAIP_C::;rporatio;1 -(ST\.TF) 

fo~-warded this file to the Boar,i to consider :rco;::iening clai:-:,­

ant' s c~a.im for her September 23, 19 70 injury under tr,e 

Board's own motion jurisdiction. Claimant's .:1ggravat; c,n 

rights ·have expired in this claim. SAIF indicatc:d cl::_j :;\ant 

wa~ scheduled for additional suroerv on Octobcr·ls, 1980 ant 

it had no opposition to an Own i'.otion Order reopening t.hi s 
c1 a.im. 

'l'l:e Soarc., a. fter cc~ view in~; the mechca 1. n: ... port.s s L.J;r,i t­

tcd to it, orders this claim reopened effective the (Ld.e 

claimant is hospitalized fort~~ surqery schedule6 on Oc=­

obcr 15, 19 80 by 2Jr. Grewe for ;,aymen t of comrG-..suti-:c, anC:: 

other benefits until closed pursuant to ORS 656.278. 

IT IS SO ORDERED. 

WCB CASE NO. 79-2666 October 13, 1980 
,,, 

VINCE W. PROWELL, CLAIMANT 
Malagon, Velure & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Clairr2nt seeks Board review of t.hc Refcrt•c' '.-; order_ 

wh:L ch found h.i::-· cl air, was barr cct beco. use he t .::i.i l(x1_ to ti.;ne] y 

i'i:e the claim. 

Tl·!e majority of the Goc1rc1 , after c!e .novo rev:Lcw. a.f-_ 
i :,.xws 0nd adopts the Op::.nion ?i r.d Orc:er o-f th,, f-'.C!f-~;~~e, , ,:l 

,::·:,py o-:'." which is attac>1ed her-Jto cH)d, by this n:::fen~·-<::'c.', ·,_.:; 

made o. part hereof. 

The orde:!: the ::: 7 , .l 9 8 CJ , 

-34-

l ,:~ 
.,L •• ;} 

CLAIM NO. C 269088 October 13, 1980
BETTY MARTIN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On September 29, 1980, the SAIF. Corporation  (SAII'')
forwarded this file to the Board to consider reopening' ciai:
ant's claim for her September 23, 1970 injury under the
Board's own motion jurisdiction. Claimant's aggravat:,on
rights have expired in this claim. SAIF indicated cla.'mnnt
v;as scheduled for additional surgery on October'15, 1980 an.
it had no opposition to an'Own notion Order reopening t.his
claim.

Tile Board, after reviewing the medical reports submit­
ted to it, orders this claim reopened effective the dut.e
claimiant is hospitalized for tne surgery scheduled on Ocu 
ober 15, 1980 by Dr. Grewe for payment of compensation and
other benefits until closed pursuant to ORS 656.278.

IT IS SO ORDERED.

#

WCB CASE NO. .79 2666 October 13, 1980
VINCE W. PROWELL, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order,
which found his claim was barred because he failed to tiaiefy
file the claim.

The majority of the Board, a.fter de.novo rev.'Lev/. af .
iirm.s and adopts the Opinion and Order of the Ref aree, a
copy of which is attac 'ied hereto and, by this re.fere:"ce, 'i..s
mace a part hereof.

ORDEK

The order of the Referee, dated March 27 , ,)9 30 , Is

m
 34 
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rd" ilember LC\vl s dis sen ts f rorn the mo_ j ori Lv :):J '- .',.1.0:': 

of the Lloard as follows: 

] rind ciu.iinant' S claim i.; co::ipcnsab.;..,~ clS i:.)(: oc,;·u~J.'17 .. ic~ . .::l 
disease on the bc:.isis of n2pcated trauma. Clai;nan-s:.'s synpt: . .-n~ 
came on gr ad u·a l ly and the re ,,,as no trauma tic ;_ncider, t. C. l.:~ im­
,F, t \:estified he informed his supervisor of ri.is probL:r·, ;J,1:_ 
dicin' t know it it 1:rns caused by his Jiftin~1 r)f ~i:e t.:mbe:,~s. 
'J'hc supervisor corroboratcrJ this pz-ir 0

,: of' cL::_:,,nnt' s L.e:;t.imo:-i-:: 
and acidecl clair;,i:!nt told him he had no on-thc-7ob in-;Ly ;'<.:.::.· se:,. 

Dr. \-Jil liams rcpor ted on February 5, 19 '/ 0 tLa t j_ ,. hi:, 
o:,inion claimant's work r1c;0ravated hi~, condiU.c,r:; the ·~r:;JC:"."':. 

o:' De Youn~J of l\pril 24, 1979 indicated Dr. Ycu;9 '.:>lt :=iot_ 
the den.i.a.l. of cornrensabi.lity was wron9 and the doct.cr fe:_:_t 
~hat claimant's problems were job related. 

I ;=urther £ind that the claim i.,; ,1ot b2ri:-L'·J pti1:-s 1.1c1r-L t') 

:.:he requirement::; of Ol~S 656. 807. Claimant.' s c:.:L1.i:n is ,1nci ~;a:.:: 
non-di sab lin<J. 

WCB CASE NO. 79-6167 

BETTIE L. ROGERS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

October 13, 1980 

S1\"~1'' Corpo1-i.1li:::,n sz-:,cks Eoa:cd re 11Lcw of ·u,'ce: ,;:c,{cYe_e' s 
o:::,dcr \•ihcch r2mc:1;1ded clair,lcint's cL:.1im i:"cr a J>,'/C! .. iat1_:ic co:1-
c1·: .:io:i to it for acceptanc2 and ?aymcEt of' cc1·:r,cr:sat1on .t:o 
wr.i ch ,_; i-,c is cnti t led. 

Th2 Board, c:1 ftcr de novo review, c1 [ tirr,:~,: ,"ti"H_: ade,p-t:,:; t:·,e 
· Lion and Crdct of -the 1'.cferc,::::, c1 c:upy o!: ,·,t""-~-:;i' .. i,,; ::ti'.t.:chea 

hc:c"(:t.o ,",:":d, bv tl-,is ccfcrcncc, ."Ls mc1c:c a pa:~:-. ~:Cr•,_.or. 
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Board  Member Lewis diss ints from the major.i. fy

the Board as follows:

. ,T!L 
I find claimant's claim is componsabio as an occu::)an,i c

disease on the basis of repeated trauma. Claimant's symp
came on gradually and there v/as no traumatic incident. Claim­
ant testified he informed his supervisor of his pro]j'/or‘. but
didn't k.nov; if it was caused by his J.if ting o f the t.imbers.
The supervisor corroborated ttiis part of clainiant's testimony
and added claimant told him he had no on the~;job in"; ruy pei; se

Dr. Williams reported o.n February 5, 1579 that it. his
of.inion claimant's work aggravated his condition; the ropert
of Dr. Young of April 24, 1979 indicated Dr. Ycuivg felt tr.at
the denial of compensability was wrong and the cloctcr felt
unat claimant's problems were job related.

I further find that the claim is not barred pursuant to
rhe irequirements of ORS 656 . 807. Clairriant's claim is and 'wa S
non disabling. ■

WCB CASE NO. 79 6167 October 13, 1980

BETTIE L. ROGERS, CLAIMANT
Pozzi, Wilson, Atchison, Kahn 

Sc O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

SAIF Corporation seeks Board review of the Referee's
•order vRntch remanded clairriant's claim for a I'.sychiati. i c con 
d: .T.ion to it for acceptance and payment of conpensat ion .t'.c
v/hich she is entitled.

The Board, after de novo review', affirms anc adopts
Coinion and Order of the Referee, a copy of v/r.fch is ett.iiched
hereto and, by this reference, is made a part f;erc.;of.
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Board, in response to the SAIF Corpo=ation's argu­
ment that claiffiant has to be present at her hearin~, makes 
the following comment. In a \-.Jorkers' Compe:1s.::, tion c,:-i.se, 
the claimant has the burden oi proving his or hE:r contentions;. 
'I':1c're is no rule or requirernen t that the claimant be ::::,resE":nt 
at the hearing. If a claimant is not present, that claimant 
takes the risk that the Referee might not decide the issue~ in 
claimanc's favor. The decision of the Referee a~d tho other 
bodies who might be asked to review the Refere6's findings i~ 
b~sed on the record developed·at the hearing le~cil. While.the 
Board feels it woul~·be advisable that claimant havE a doctor's 
excuse explaining claimant Is inability to. attend the r,.:::ari:Hj' 
such an excuse is not required. In this case 1 ·c.1.aimcu-.t was 
not present at the. hearing and the Referee cleciaed th::!.s ca.31:'i 

-0n the evidence presented to him. The -Refe~ec fcund in 
claimant.' s· favor. Claimant: took the chance~ by not b:2.inq 
piesent, of havina the Referee decide otherwise. 

ORDER 

· The order of the Referee, dated April 10, 1980, is 
affirmed. 

Claimant's attorney is he~eby granted as a reas~nabl2 
attorney's fee for his services at Board revi.Ew a sun equal 
to $150, payable by the carrier. 

This matt~r cam8 on £or hearing in i·•:)rt.i..:.md March 28, 
1980. Mt·s. Rogers was not pr8sent, but was 1:e)n.:scnte:.~ b1/ 
counsel, Pet~r o. H~nsen. The State Accident Insura~ce F~~d 
WJS represented by counsel, Robert J. Yanity. 

At hearing the issues of extent of ~is~bility a~d 
·request for additional TTD wer·e:: wi thd.rawn. 'I'ha. t left ,,1 r. -i. ~, :me 
t:.'3 denial of June 19, 1979 and claimant's req1.:est: £or pcnalt.:i.es 
and a·t torney lcc.s on the grounds the den::.al wa,; u:1rca:c:c,1"".blC:. 

The denial concerned claimc:,nt:· 1 s ps~c;;hi,._ tric cor.ait io,·;. 
co ..... 1:1r;el for cla:!.rnant .repre_sentcd th.:,t clainw.nt chc,:;c not t·.\, 
attund t.i·.e hea.r:i.ng due to her emotionc1l cor.diti.on. .:..:oun.:;e.l 
stated claima:1 t des ired to suo:,ii t the matter Lir. t.l'l-2 reconL 

Counsc:i. for SAU' obj2:::ted to tJOing for 1.•!a1::.-6- on ti:.;; 
grounds that SAIF would be compromised and pr~~~di=e~ ~J net 
being 'able to cross-examine clc. :i.mant. CounE:cJ tor c.'.a.1.J1:.:1:-it·. 
argued claimant did no~ have to be present Q~d ~f SAIF desiT2d 
to cross-examine her they s:1oulcl havl':: subpc(~:1i,.__c1 cla :'.;11-11, ;: • 

The .fallacy of this .::i~gu;r.e:1t. is that .~;l~Ii" ·,-:culd havl:'.: 
no way of kno\>d.1,g a subl)Oena \·10uld be nec;ce::;sa:;::· v:itJw·.,t not .l.ce: 
from claimant's attorney. 

-36-

Tho Board, in response to the .SAIF Corporation's argu­
ment that claimant has to be present at her hsari;'.. ;, makes
the following comment. In a Workers' Compensctrinn case,
the claimant has the burden of proving his or her contentiong.
There is no rule or requirement that the claimant be present
at the hearing. If a claimant is not present, chat claimant 
takes the risk that the Referee m.ight not decide the issuer in
claimanc's favor. The decision of the Referee and the other
bodies who m.ight be asked to review the Referee's findings i; .
based on the record developed at the hearing level. 'Wh.i le, the
Board feels it would, be advisable that claimant have a doctor's
excuse explaining claimant's inability to attend the hc iaring,
such an excuse is not required. In this case, claimant v;as
not present at the hearing and the Referee decided this case
on the evidence presented to him. The  Referee found in 
claimant's' favor. Claimant took the chance, by not be.i.ng
present, of having the Referee decide otherwise.

ORDER

The order of the Referee, dated April 10, 1980, is
affirmed.

Claimant's attorney is hereby granted as a reos«'^nable
actorney's fee for his services at Board revi.cw a sum equal
to $150, payable by the carrier.

This matter came on for hearing i.n f ortiund March 28 
19 80. Mrs. Rogers v.^as not present, but was ]; epresontec .by
CGurisel, Peter 0. Hansen. The State .Occident Insura.'.ce Fund
v.mis represented by counsel, Robert J. Vanity.

At hearing the issues of extent of ciisabilii'V and
■request for additional TTD were withdra'wn. That left a c is.sue
the denial of June 19, 1979 and claimant's request for penalties
and attorney fees on the grounds the denial was unreascn<.^bic .

The denial concerned clciimant’'s psychiatric condiuion.
Coutisel for claimant rep resented that claimant cl'ioce Tiat tu
attend tr.e hecir. i.ng due to her emotional condit.ion. CoTjrisei
stated claimant desired to submit the matter on tl .o? record.

Counsel for SAIF objected to going forv.'ard otl tr.f
grounds that SAIF would be compromised and prejudiced b'/ net 
being h))le to cross examine claimant. Counse.l for ci'.aimant
argued claimant did nor have to be presejit and .a f S.MF
to cross examine her they should have subpoe.na.'. d claimant.

The fallacy of this argument i.s that SAIF v. c uld have
no way of knov;ing a subpoena would be necessary without noti.ee
from claimant's attorney.
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normall.y I would nev0r go £orw~rd ~i.t~ ~ 

hearing 1.-!i thout c1a.ima.nt bcin(j present, since the outGunc ~f 
th.t.:, c~1sc hinqcd entirely on expert i,1:::'.diccd. o~J:i:·,_i_o:1 I ~x,rffi.l.::0d 
th2 matter to 00 for•:.'a rel v:.i thout cla:~m::t1l t' s presence. 

STATEMENT OF THE CASE 

Claimant is about 57 years o}_d a.nci \•,·as :::::.plo/ed -~:c_r 
about two ycats at the University of Oregon M2dic~l Schoel ~s 
a custodial worker in the housekeeping depart~cnt ~he~~ sh~ 

sustair.2d an injury to her lm-: back while pu:5!1ing he.o,,,y ca:cts 
of .Linen. The cL.iim was denied by letter of Ar.Jril 26, 1978 on 
the groGnds SAIF was unable to substantiate an industrial injury. 
A hearing was held and an Opinion and Order issued December 28, 
1978 allowing the claim and remanding the rnattci to SAIP for 
claims processing. 

In adciition to work.:.ns for the hosp:" :.:.o.l cLt.i.:nant ,.:,lso 
wcrked 2venings and weekends as a cocl:tuil waitress. Following 
the iGdustrial injury she had· to discontinue b~th employments. 

Claim~1:-,t suffered a ''ncrvou~3 brcakdm-m" wh,'.':-, she .... ,as 
about age 3 0. Some of the::: docume:::n ta.t.i.or, ind.i.ca tc;" tl'. J.:-: occ .JtTec: 

during cr:e of her t.v,o c:ivorces. Sh-~ received some rnc:,c.o_l hcc:lth 
car0, recovered, and had no further treatment until :;u~,sc-:;uc~nt 
i.:.o ti1is industrial injurj'•. 

Early in the case Dr. l,Joall, orthopcc.1 i,.: ;_:.ii1y:-::;:i..ci:::n, 

rcconrner,c':ed :::isyc:1ologj.cal cvi't.1.u,:;.tion (Exhibi',:: :;) . li-. :c>.pri '--~ 
1')79 cL,.i.mant .,,;2s cvaluatcd.bJ r.::hc O::--,::1opaedic C8nsu;t.r:-:nt:--. •.,;_':o 
conclud-:"'.d clo.irJ2:nt ho.d a i:unctional problem o'.:t i.t. L,.d not. 
i:1tt:::rfcrcd with tho c;.::::.m.i.nat.i.on. They fu:cthci: ,;oncJ.ncLd c~.:..i.1,~:ctn-t 
should ,1c;ve psyc;1i.:::tr.i.c c-,vo.lu,·1tion (E~c 10). '1;1c. Or._.,/:i 1)a..2c:c 
Con'.;ull.:.,.1•1ts ,-:i.lso ~cported clair.-:1.nt 's income l :_,•.r2.1. :1a:..: ''d':::"o::Pe(t 
ch:,:1,,1<1 ti,:.:a lly". 

Ir, ,\la';, 1979 claima;,t ,-,a:-:: cvaluc1ted ::.i~- :h. :~,i\-;;·,;·:c1 
. Co.1.hach, psych.i.atrist. Dr. Colb2~cl1 ri.:!cords !k, t·,2·_1ic':.rc,.-:- t:.h·.-­
~cdical record3, that claimQn~ performed ildeq~oc2~y 0:~ test~ 
r.Jf intc.L l_ectua.L functionin~r, ar,c1. th<":l she ap~)•."':C"-.1:C .. :c~ to L:,c z-.. 
" :; ,-: i. r 1 y ))r i sh t -~ nd iv i ch.:cd." . D:.:-. Col ha ch co L c'L url r..:ci c ~- ,, i :-:-.a,-;:... .,· .. ~ !:,; 

sc.::I:cri.nc; .fro!'.1 c:~~prcs:,;ion, she was not rr,c:c1..i.c~,J_J-::' ,;c.i.Lt-.i--;:,,:,:c/.­
cmotio1~c1ll~/' u.i~c1 th.r;~t sh.(~ £,;hoc.ir1 11avc~ ::~olf1(~ ki:1.J. \,.): ::-i:-_~,.:·c~-1::_,1,~·c: :_c,; 
a,-:,c..i.sl:c~,nce. 1\~i.'.:.hoU\/t1 U1c CVi'tl-..:.:,t:or; .revcetled cl,::-:.~~nan::. •.-:a.s -:':,2-
pressrcxl ove:::- ,:: n·i..1rnbc~: of l!1ings--thc: lo~,.'..; of .1c~·, /;)uL-_:-,::l:l ::-c:rs.:ty-­
th-::, "bitt8r tcrm(.n,1.L:ior," or J. love aff:dir, (;;1:C.-·--t'1e:~:..,:: w.:::s ,·,::.so 
a;-: emplo·;"1ent connection. Dr. Colbach s c.a::c('. ir. )J.ri_, 

"At thQ tiTnc of tl1is i.r:c1L~:--3t:ri~lJ_ ir.jur~}", ~s~--:0~ 
·.-1c,.:i .i_n a very vuli1crdolo 5,;tatc. :::iti.lJ. i:: '.•mu1.c:: ~t;_;;;cc,~. 

fro1,1 lool;:incI .J.t l:.111.:~ .::ccon1r;, th,:it. U:L: L1c~l::;;trii.1.L ::.nJ1.n:-~1 

d.icl prcc .i. pi. :.:.a tc !:er currcn t · non fur:-::: t :i.or: a_-;__ co:1c:i t:.i.c n. 
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Although nornial.ly I v;ould never go jjorv.'nrd ■■.■.’j.th d
hoai'incj v.'ithout claimant being present, since the outcome ot
thxs case hinged entirely on export medical opinion I perir .if.ted
the matter to go forv/ard without claimajit' s presence.

STATEMENT OF THE CASE

Claimant is about 5'7 years old and v/as employed tor
about tv;o yearn at the University of Oregon Medical School as 
a custodial v/orker in the housekeeping department v/her. shc 

an injury to her lov; back v/hile pushing heavy carts
T!ie claim was denied by letter of P^pril 26, 1578 on

the grounds SAIF was unable to substantiate an industrial injury
A hearing v/as held and an Opinion and Order issued December 23,
1978 allowing the claim and renianding the matter to SAIF for
claim.s processing.

In addition to working for the hospital cl.timant also
v;OL.ked evenings and v;eekends as a cocr.tail waitress. Following
the industrial injury she had' to discontinue both employments.

CJ.aimant suffered a "nervous breakdown" v;hen she was
about age 30. Some of the docunientation indicates thrs occurx'ed
during one of her tv/o divorces. She received some mc.vtal health
care, recovered, and had no further treatment until subseguen.t
to this industrial injury.

Early i.n the case Dr. Noall, orthopedi.c physician,
recommended psychological evaluation (Exhibit 4) . In April',
1979 claimant v/as evaluated, by che Orthopaedic Consu], tvants •.■.•.‘■.o
concluded claimant had a functional problem out i.t liud not
interfered with the examination. They furthe:;: concj.ud./d clalman :
should nave psvchiatric evaluation (Ex. 10) . The. Or i.v:;paec2 c
Consultants also
dr/imaticallv" .

reported clair/ant ' s income 1 :>'/e.l 'nac "dropped

In Ma
Colhach, psychi
medical records

".fairly bright
suifGiving from
emotionally , an,
a; ;sis tance. A1
paressed over a
the "bitter ter
an employment

1979 claimant v/as evaluated
Dr. Colbach records h

 that claiman't performed adeq
functioning', and that she app

.'individual". Dr. Coll. ^/ich cone
c iipi'GSsion, she v/as not iTiOdic/'i.
d that she should have some ki.
■though the cvalu..ition revealed
number of things  tiie loss of
mi.nation" of a love aj:iTai.r, eu;

D.r. Colbach si:ai:ed

;j /
e r
ua c
ea r
lud

Dr. t
e’/iev/e
e^y O';'.
>..:d to
ed cl/;

; c a r. I
o f Py
aiman n
y'o u n;/

 ■t ;iei e

;;v;a ra
• me
tests

be a
rt.'.T.ar. u
•sn/Ar'/

was

wa s a j
luty 

"At the time of this ind'ustr.ial ir.jUr'y. sh.e
v/as in a very vulnerable state. StilJ. in would apj.'.cai.
from loojcing at the records, than the incustriai injury
did precipitate her currerit ' nonfui'ictional conditicn.
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I (}o:1't think she is :ct,:tl:.ior;ar·: 
at this tin.c. I thj_nk slle n.ccd:-; trcatrnc,·ir:. for :-1er .de­
pression. 0~d whil2 t~er2 are ma~y factors contributiGg 

to her depression, the industrial inj~ry a9pears to 
be at least one of them. 

"* * k In cases like this it is always i~.ard to 
determine how much to blame on the industrial injury 
and how much to blame on.2redisposing factors'' {Ex­
hibit 11}. 

Bi letter d~ted June 19, 1979 SAIF denied cl5imant's 
psychiatric condition and any future_psychiairic treatment 
(E:-.:hibi t 12) .. 

In December claimant received psycholosical ~valuation 
from Dr. Vincent Glaudin, clinical psychologist. This wis in 
connectio~ witl1 a vocational rehabilitatio~ progran. Tha e~fort 
i..;as di scon tinuc c: bcca use of cla.iman t' c; "present sit u,1 t io:1" in 
that physically, financially, and i?SYcl:oJ.ogically,. cJ.aimant ~.1as 
not "amenable" to their 8fforts (Exhibits 21, 2 2, and J 2; 

COMPENSABILITY ISSUE 

As I view the documentation, the report of Dr. Cul.bach 
establishes tGe compensability of this lady's psychiatric cc~di­
t ion. Dr. Colbaci1 concludecl- t.he ind us trial in:i u ry. did '' prcc~i.pi­
t~::.e" cl ·1iman t' s inubi li ty to function. The Orcqo:1 Court: of 
A~:~_c.:,ls stated in PATITUCCI th<-1t it WilS not n,::ce:;--;:.;:1c1 IOi: the 
in6u~trial injury to be the princiral cause o~ th0 disatillty-­
bu.t Jt ,.,,·as sufL-:...cient if it contributed to the:: dis,:-,bii:i.1.:y 
(Pn~itucci v. Boise Cascade Corporation, 8 Or hJ? 503 (1S7~). 
The LJ[IJJES and PAJ'{ESI ca.ses are authority for co1.11.Jcn~-;d:Ji.lity i.f 
th2 incident precipitates the situation (Jame~ v. SAif, 4( Or App_~ 
Paresi '/. S/1.IF, 4 <1 Or A[)p G 89) . 

With rc,Jc1rcl to the mattc1~ of cluim.::i.,,t 1-ic,t 1••.: :nsr tn·cscnt 
at the hearing I believe that in view of Dr. Col0~ch's conclusio~ 
that the industr i a.l injury prcci?i ta tcd claimor, t' s ·" r.01, func t ion.:ll 
conc1ition" that ti'Lls "is· not a cc,SE: '.-.'l1ich turns t!:)on. .thr:· accu:::-2.cy· 
oJ: the claimarit's (t:estirnony)"(i;,Jilburn v. Sl\IF, ,13 Or/\;)~> Gll at 
616 (1979)). 

After givin9 considc:catl.on t:o all the cvic:c:1,;_;0, L .:on-
. elude claimo..nt ':'> psychL1tric condition i.r; compr""ns,,;_)lf'. '1 1hc mcitU< 
· h"ilJ. be remanded to the S tc.1tc :\ccidcnt Insu~~ancC! Fun,:] ·,,·i th :: r:­
structions to ~lcccpt this part- of cl.:.l:i.1110nt' ,,~ cL.1i1;;. In ".::hi'.c,; 
regard, the portion of cl:1im-::int_';:; clc1.i.m rcferi~inq to be:i..- rn, d b~1c·:~ 
was closed by Determination Orders dated July 2 and July lG, 1970. 
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"nimotionally I don't think she is ;; :tat i onary
at this tiruc. I think she n.ecds treatmcnc ror'her de­
pression. And while there are marny factors contributincj
to her depression, the industrial injury appears to
be at least one of them.

"* * * xn cases like this it is always hard to
determine how much to blame on the industrial injury
and how much to blame on .predisposing factors" {Ex­
hibit 11) . .

By letter dated June 19, 1979 SAIF denied claimant's
psychiatric condition and any future psychiatric treatment
(Exhibit 12). ' .

In December claimant received psychological evaluation
from Dr. Vincent Glaudin, clinical psychologist. This was in
connection with a vocational rehabilitation program. The effort
wcis discontinued because of claimant's "present situation" in
that physically, financially, and psychologicallyclaimant u'as
not "amenable" to their efforts (Exhibits 21, 22, and 32).

COMPENSABILITY ISSUE

As I viev; the documentation, the report of Dr. Ci:3lbach
establishes the compensability of this lady's psychiatric condi­
tion. Dr. Colbach concluded the industrial injury did "precipi­
tate" claimant's inability to function. The Oregon. Court of 
Appeals stated in PATITUCCI tl'iat it was not nocessary i':or the
industrial injury to be the principal cause of the disabiIj.r.y  
but it was suffreient if it contributed to th.e disability
(Pauitucci v. Boise Cascade Corporation, 8 Or hog 503 (1972; .
TpTe JAMES aTt'd pXrESI cases are authority for compensability if
the incident precipitates the situation (James v. SAIF, Or Apr,
Pares! v, SAIF, 44 Or App 689).

With regard to the matter of claimani: not being present
at the hearing I believe that in viev/ of Dr. Colbach's conclusion
tliat the industrial injury precipitated claimant's '"non.functional
condition" that this "is' not a case which turns upon th : ' accuracy
of the claimant's (testimony) " (Wilburn v. SAIF,  13 Or Apo 611 at
616 (1979)).

After gi.ving consideration to all the evidence, 'l con­
clude claimant's psychiatric condition is compensable. Tlic matter
v.'iil be remanded to tlie State Accident Insurance Fund w’it.li :n 
structions to accept this part of cla.i.man t' s clairm. In chis
regard, the portion of claimant's ciaj.m referring to her mid bacn
was closed bv Determination Orders dated Julv 2 and duly 16, 1979.

m
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brders provided cornpensatiori for temporury total ais­
ability from January 7, 1973.through M~y 31, 1979 (E~hibits 
14 and 15) .· Since Dr. Colbach's report of Ma_y 31, 1979 reccirds 
cL.1.imant was no'::. emotionally s lcltion3.ry at th:1 t ,: .i.:.,e, T"rD w il 1. 
b8 ordered commencing June 1, 1979. · 

ISSUE CONCERNI:~G PENAL'I'IES AND A'l1 'l'ORNLY F;:~BS 

E:{hibit 24 reveals t.he first_ raymcnt of con.e0~,sa~i.on 
for tem~orary total d:Lsabi1ity :..n this claim VJi:S rn.::1c10. :-:o.rch 29, 

.1978 and cov~rcd ~he period January 5 to.January 18, 1978. On 
t0is ba.sis clc1irnc1nt 1 s counsei rcquc:stcd pcnall:ies and 2i.ttorr.cy 
fe2s. 

Counsel for SAif argued the matter was res ~udicato 
as it could have been raised during tric 0ecemh~r, 1973 ~e~ring 
bt,t 1,,,•as not. 

I concl ud2 that an:/ en ti tlcrncn t. cL:i.ir:.ant n1uy !,i.e. vc ,;c1J 

to penalties and attorney fees in this connection was w~ived 
'.·.'1--..en not raised ti.t the December, 197B hcarin9. 

Cla.i.m<',nt also rec;uc,,;ts 9cnc:1lties and c1,:torni:·;' fee::.; or, 
t··.c gro,.!nds· the cieni.ctl of ,Tu.,-!c_ l J, 19 79 'ir.'1S unrca,0;or;.:,::::l•:?. 
has on.ly to read the cases i!1volving ,:isych.i.atric concji_':.i;_);:s 0.:0 

rcz1 -:..izc the c1:i.v,:::rgen t viev;point.s ano ::-c:c:,ults. r;AIF r.1,1'/ ha\'·-
bcen h2.~-;tv in its denial but I am not goinlJ t:J i:c.tult 1.:.rte:r:: for 

- J 

th•.::ir clc:::cision. Particularly wi1en t.l,,~ c.Jses .reveal ·.-?i.c~e~J 
diL;:eri:1c; results at th,~ c1i££crcnt levels o"" rcvi(:v.'. 

1lu,-1cvc·1~, claimant •i 0_, cntitJ.c::C:; tr) a L.::f.: for :i•:~r~ ,,;;_,·_o,.·,-,,::y 
ot Sl\IJ:''~; e:-:;;icnse £01~ 11av:i.ng ~::,revailcd in a dcni,..:2ci .clc,i,r: s.:.tu,:,ti,~-:i;1, 

Tlwt th.i.s matter be, 2:nd the -'>il'1Jc }1,~·,_,2lJ/ .1,·., J:•?.'.,1:\_:..:lc:cl 
-to th-2 Stc1tc 1\cci.de11:.: In:=:urancc Fune:. ,·.'it.h instr·..1c~·-i.o:·,,.; 1.:.0 .v::.:::<2pt 
ti,1.s lady's psychiatric clc1im. The c"\cnial letter ot .11.:n,.~ ''• 
1979 is ovcrrul8d. 

I'I'. :::s FUHTIIEI'. HERi::E': ORUE:REU lh~t L:.f-.c: :~i~:,L:.•~: .-.r~ci.d,,;·.t: 
Ic,:0;1_,r,:1n(:C Fund p-.:y i:::1c ,,;um o[ $:1:.iO to ct:ii.rndi1.t' ,,; ai:i.:e. l~',l<:::,' ,·,:; :~r-,d 
for:: :ccoson,-dJlC'! at:ton,c/ fee, no ;)nr:t ()f 1:.'h.i<:i~ is ::t.1 :·.ec :::c.:luccec~ 
from cou~-:,ensz.it.i.o:l du(:; cla.iman': ;,'/ v.i i::.:.uc ;.:,;:' l:::,.:::. C1:~C::1~'I""-

Claima . .-,t 's rc~1ucsts for pc11:,l',:ios c1.ncl c1l-.toc,':'/ "cc,:3 
a:~-:: denied ai1d a.:0; to t)1osc isf;ucs l:hi~:; mat cc 1: i:~ (i.i.s:1,,;_~sed. 
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Those Orders provided compensation' for temporary total dis­
ability from January 7, 1973’through Ihr/ 31o 1979 (Exhibits
14 r?aid 15).' Since Dr. Colbach's report of May 31, 1979 records
claimant was not emotionally stationary at that time, TTD v/ill,
be ordered commencing June 1, 1979.

ISSUE COI'ICERNIhG PENALTIES AND ATTOFLNLV FEES

Exhibit 24 reveals the first, payment of con.ponsation
for temporary total disability in this claim v/ns made March 29,
,197 3 and covered the period January 5 to, vJanuary 18 , 1978. On
this basis claim.ant's counsel requested pe.naliiiea and attorney
fees .

Counsel for SAIF argued the matter v;as res yadicata
as it could have been raised during the December, 1973 hearing
but v;as not.

I conclude that any entitlement claimant may have ,^ ad
to penalties and attorney fees in this connection v/as waived
V'her. not raised at the December, 1973 liearing.

Claiutant also requests penalties and aitocney fees on
tr.c grounds' the denial of June 19, 19 79 was unroasorwible. Cne
has only to read the cases involving psych.iatric conditions ro
realise the divergent viev;points and results. SAIF nay hav .
been hasty in its denial but I am not goi.'ng to fault rnem. for
th’.u.r decision. Particularly v/heji the cases reveal '.videly
differing results at the different levels of revie'w.

llo'wovcb, claimant is entitJxjd to a Tee for iier ar. oinvey
at SAIT's expense for having prevailed in a denied  clai.r: situation

ORDER:
Tiia't this .matter be, and the same ; io\eby .i.':, remanded

to tjT£ State Accidep.t Insurance Fund with instructions to .icaept
tills lady's psychiatric claim. The denial letter of dune J v ,
1979 is overruled.

IT IS FURTHER HEREBY ORDERED that the Smite ,7r:cident
Insurance Fund pay the sum of $450 to ci.airnant's attc, ruc;'.' ns. a.nd
foi: a reasoiuable .attorney fee, no  iart of wh.ich is to 'oo dcduccod
from compensation due claimant 'oy vjruuo of ti'.is Oadur.

Clai.mant 's rcciuosts for peu.'Alties and attorn^’'•/ '^ees
are denied and as to tliose isw:ucs this matter is dism.iwjsecl.
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NO. C604-05652 

LARRY VANCE, CLAIMANT 
Dennis M. Odman, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 13, 1980 

This claim was referred by the Board to its Hearing pivision 
on June 25, 1980 to be consolidated with a request for hearing 
then pending in the Hearings Division. The Referee was directed 

to make a determination which, if any, carrier is responsible for 
claimant's current condition. The Referee was directed to make a· 
recommendation to the Board on this issue. 

The hearing was held on August 5, 1980. The Referee advised 
the Board that he had found the SAIF Corporation was responsible 
for claimant's current condition, including the hospitalization 
and surgery in August 1978. Based ~n this finding, the Referee 
recommended that the Board declined to exercise its own motion 
jurisdiction. In reaching this conclusion,· the Referee found 
that a preponderance of the evidence indicated the second 
accident, which occurred on October l, 1977 and was covered by 
SAIF, contributed independently to claimant's disability and, 
under these circumstances, the second insurer, SAIF, was the 
responsible insurer. 

The Board, after reviewing the record in this case, concurs 
with the Referee's recommendation. The Board denies cla i mant•s 
request that it exerc.ise its own motion jurisdiction and reopen 
this ·claim. 

IT IS SO ORDERED. 

CLAIM NO. A 42CC77681 MR 

KENNETH WENTZ, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own MOtion Order 

October 13, 1980 

Claimant has requested the Board exercise its own motion 
jurisdiction and reopen this claim for his January 26, 1967 
injury. Claimant's aggravation rights hav~ expired. Claimant 
also forwarded various medical repor~s with his request. 
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CLAIM NO. C604 05652

LARRY VANCE, CLAIMANT
Dennis M. Odman, Claimant's Atty.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

This claim was referred by the Board to
on June  5, 1980 to be consolidated with athen pending in the Hearings Division. The

October 13, 1980

its Hearing Division
request for hearing
Referee was directed

to make a determination which, if any, carrier is responsible for
claimant's current condition. The Referee was directed to make arecommendation to the Board on this issue.

The hearing was held on August 5, 1980. The Referee advised
the Board that he had found the SAIF Corporation was responsible
for claimant's current condition, including the hospitalization
and surgery in August 1978. Based on this finding, the Referee
recommended that the Board declined to exercise its own motionjurisdiction. In reaching this conclusion, the Referee found
that a preponderance of the evidence indicated the secondaccident, which occurred on October 1, 1977 and was covered by
SAIF, contributed independently to claimant's disability and,
under these circumstances, the second insurer, SAIF, was the
responsible insurer.

The Board, after reviewing the record in this case, concurs
with the Referee's recommendation. The Board denies claimant's
request that it exercise its own motion jurisdiction and reopen
this claim.

IT IS SO ORDERED.

October 13, 1980CLAIM NO. A 42CC77681 MR

KENNETH WENTZ, CLAIMANT
SAIF, Legal Services, Defense Atty,
Own Motion Order

Claimant has requested the Board exercise its own motion
jurisdiction and reopen this claim for his January  6, 1967injury. Claimant's aggravation rights have expired. Claimant
also forwarded various medical reports with his request.
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Dr. Vinje, in January 1979, performed a myelogram which 
revealed a herniated nucleus pulposis at the LS-Sl level on the 
left side. On January l~, 1979, Dr. Vinje removed this. He 
noted that it was "calcified" indicating the disc had been 
ruptured out for a long time. 

In August 1980, Dr. Kilzer reported claimant continued to 
complain of back pain. He felt claimant had advanced 
degenerative disc disease. 

The Board, after reviewing these reports finds that at this 
time the evidence is insufficient to warrent reopening of this 
claim. The medical evidence does not indicate whether or not 
claimant's surgery in January 1979 was related to his old 1967 
injury. Or. Vinje does indicate claimant had an •old" herniated 
disc, but does not indicate this was caused by the 1967 injury. 
Therefore, the Board denies claimant's request it reopen this 
claim under the Board's own motion jurisdiction. 

IT IS SO ORDERED. 

WCB CASE NO. 78-7834 

DONALD BLANK, CLAIMANT 
Davis, Ainsworth, Pinnock & Davis, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross-appeal by Claimant 

October 14, 1980 

The SAIF Corporation (SAIF) and the claimant have requested 
review of the Referee's order. SAIF contends the award of 
compensation is excessive. The claimant contends he is 
permanently and totally disabled. 

The Board finds the Referee's order correctly recites the 
facts. 

After a de novo review of the record, the Board reaches a 
different conclusion than that of the Referee. We do not find 
claimant to be permanently and totally disabled and we further 
find the award granted by the Referee is excessive. We find the 
claimant is entitled to an award of 60i unscheduled disability • 
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Dr. Vinje, in January 1979r performed a myelogram which
revealed a herniated nucleus pulposis at the L5-S1 level on the
left side. On January Id, 1979, Dr. Vinje removed this. He
noted that it was "calcified" indicating the disc had been
ruptured out for a long time.

In August 1980, Dr. Kilzer reported claimant continued to
complain of back pain. He felt claimant had advanced
degenerative disc disease.

The Board, after reviewing these reports finds that at this
time the evidence is insufficient to warrant reopening of this
claim. The medical evidence does not indicate whether or notclaimant's surgery in January 1979 was related to his old 1967injury. Dr. Vinje does indicate claimant had an "old" herniated
disc, but does not indicate this was caused by the 1967 injury.Therefore, the Board denies claimant's request it reopen this
claim under the Board's own motion jurisdiction.

IT IS SO ORDERED.

October 14, 1980WCB CASE NO. 78 7834

DONALD BLANK, CLAIMANT
Davis, Ainsworth, Pinnock & Davis,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF 
Cross appeal by Claimant

The SAIF Corporation (SAIF) and the claimant have requestedreview of the Referee's order. SAIF contends the award of
compensation is excessive. The claimant contends he is
permanently and totally disabled.

The Board finds the Referee's order correctly recites thefacts.
After a de novo review of the record, the Board reaches adifferent conclusion than that of the Referee, We do not find

claimant to be permanently and totally disabled and we further
find the award granted by the Referee is excessive. We find the
claimant is entitled to an award of 60% unscheduled disability.
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reaching its conclusion, the Board find~; the medical 
evidence alone does 'not establish permanent a~1ci total r:is­
abi li ty. Dr. Dunn reports claimant shoul°d avoid ~if ting 

·weights in excess of 25 pounds,_ repetitiv~ twisti~g, bending 
or stooping. He does- feel claimant is physical:y precluded 
from returning to his previous occupation but is not ?~e­
cluded fiom light~r work. 

The Determination Order awarded claimant 20~ unsched­
uled disability and Dr. Dunn· opines this award is "unjust". 
The· three physicians who examined and evaluated clain:ant 3-t 
the Orthopaedic Consultants opined the award "co::cect:i.y 
compensated" claimant. Since it is well set tied in Orc0rn1 _ · 
Workers' Compensation law that the determination of p(?rp,,:ff_·­
ent disability is an E:dministrative function, the Bo~u~d 
considers the comments of·the physicians as adjunctive oi: 
the_ir evaluation of the claimc.1nt 1 s impairment as that im­
po.irmen t relates to his physical capabilities -co work. .As 
we have already stated, the medical evicl.ence when ·take;1 
alone does not establish permanent total disz,bili ty :;or cioes 
it support the Referee's award. 

The Board, having made its finding-on the medical 
evidence, .in its administrative capacity under de novo 
review authority, must examine other factors nearin9 0:1 

disability determinatior,. In this case·, the BOa)::-d fi:ids the 
claimant's moti~ation to return to work and effort to reduc~ 
the disabling affects of his injury to be defi(;ier:i,t t:.o th,:! 
extent we are compelled to examine it carefully and wei<Jh ::_·':. 
against our previous finding on the medical evidence. 

· The claimant has not fully cooperated with the voca­
tional rehabilitation personnel in their efforts to p1·ovide 
assistance. Further, claimant failed t:.O take adva:1 tac:;,~ of 
the Pain Clinic opportunity · for ad,di t~onal treaur.en t to 
a·._·. tempt -to re duce his pain. Dr. Maltby ('a psy chi a t.i· ::..s::.) 
opined the claimant has l'compensation neurosis". He felt,. 
because the claimant was ·able to maintain dis .c;.bi li ty. inco,re 
comparable to his employment income, that "secondary •:::a.in" 
was a factor. Di. Maltby, therefore, felt that since 
ciaima~,t could maintain his income er. disabiJ.ity that 
claimant found if unnecessary ~o make an efforc to lea~n a 
new skill or change occupatio~s. In addition, claimant 
indicated to one of his vocational counselors h8 was ~ot 
going to do anything to "mess up" his Social Securi t/ bcnc<' its. 
The Board concludes the above findi~0s on motivation, al­
though no "talisman" to the determination of disa:::iility, 
become persuasive when cons i cc red toqe the r with t.he Ir,·2dicaJ 
evidence and other factors such as a0e, education, t£aininq, 
trainability, etc. 
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In reaching its conclusion, the Board finds the medical
evidence alone does not establish permanent and total dis­
ability. Dr. Dunn reports claimant should avoid lifting
weights in excess of 25 pounds,, repetitive twisting, bending
or stooping. He does feel clair.iant is physically precluded
from returning to his previous occupation but is not pre­
cluded from lighter v;ork.

The Determination Order awarded claimant 201 unsched­
uled disability and Dr. Dunn opines this award is "unjust".
The three physicians who examined and evaluated claimant at
the Orthopaedic Consultants opined the award "coi'rectxy
compensated" claimant. Since it is well settled in Oregon 
Workers' Compensation law that ihe determination of ]jermar. 
ent disability is an administrative function, the Board
considers the comments of'the physicians as adjunctive ok
their evaluation of the claimant's impairment as that im­
pairment relates to his physical capabilities ro work. .As
we have already stated, the medical evidence v;hen taken
alone does not establish permanent total disability nor does
it support the Referee's award.

The Board, having made its finding' on the medical
evidence, .in its administrative capacity under de novo
review authority, must examine other factors bearing on
disability determination. In this case, the Board finds the
claimant's motivation to return to work and effort to reduce
the disabling affects of his injury to be deficient to the
extent we are compelled to examine it carefully and weigh It
against our previous finding on the medica'l evidence.

The claimant has not fully cooperated with the voca­
tional rehabilitation personnel in their efforts to piovide
assistance. Further, claimant failed co take advantage of
the Pain Clinic opportunity for additional treatment to
av.tempt  to reduce his pain. Dr. Haltby (a psychiatr;lst)
opined the claimant has "compensation neurosis". He felt,, 
because the claimant was  able to maintain disability income
comparable to his employment income, that "secondary gain"
was a factor. Dr. Maltby, therefore, felt that since
claima.it could maintain his income on disabij.ity that 
claimant found it unnecessary zo make an efforu to learn a
new skill or change occupations. In addition, claimant
indicated to one of his vocational counselors he was not
going to do anything to "iriess up" his Social Security benoi'its
The Board concludes the above findings on motivation, al­
though no "talisman" to the determination of disability,
become persuasive when considered together with the nedical
evidence and other factors such as age, education, training,
trainability, etc.
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. ~h~ Boat"d, in t"eaching its conclusion on extent of 
d1sab1l1~y, adopt~ March 21, 1975 as the date of injury. we 
r!ach this conc~us1on after considering, as did the Referee, the 
discrepancy as to whether claimant's injury occurred March 21, 
1975 or approximately Mat"ch 1~, 1975 as well as the June 7, 1976 

incident when claimant experienced immediate low back pain. 

The Board concludes the claimant is entitled to an award of 
compensation equa 1 to 192 degrees for 60% unscheduled d i-sabi l i ty 
for the injuries sustained in the accident of March 21, 1975. 

ORDER 
The Referee's ordet", dated March 31, 1980, is modified. 

Claimant is hereby granted an award of compensation equal to 
192 degrees for fi0% unscheduled disability for his back injury. 
This is in lieu of any previous awards of unscheduled disability 
granted for this injury. 

The remainder of the Referee's order is affirmed. 

WCB CASE NO. 
WCB CASE NO. 

79-5777 
80-308 

ROBERT J. GEISLER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF Corp. 

October 14, 1980 

Thi s case i s before the Workers' Comp ens at ion Bo a rd on the 
SAIF Corporation's (SA.IF) request that the Board review the 
Referee's order entered in this case which granted an award equal 
to 240 degrees for 7~% unscheduled disability. SAIF contends 
that the award of compensation granted by the Referee was 
excessive. 

The- Boa rd finds that the Referee correctly recited the facts 
in his order. 
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#

The Board, in reaching its conclusion on extent ofdisability, adopts March  1, 1975 as the date of injury. We
reach this conclusion after considering, as did the Referee, the
discrepancy as to whether claimant's injury occurred March  1,
1975 or approximately March 10, 1975 as well as the June 7, 1976
incident when claimant experienced immediate low back pain.

The Board concludes the claimant is entitled to an award ofcompensation equal to 19 degrees for 60% unscheduled disability
for the injuries sustained in the accident of March  1, 1975.

ORDERThe Referee's order, dated March 31, 1980, is modified.
Claimant is hereby granted an award of compensation equal to19 degrees for 60% unscheduled disability for his back injury.

This is in lieu of any previous awards of unscheduled disability
granted for this injury.

The remainder of the Referee's order is affirmed.

#

m

WCB CASE NO.
WCB CASE NO.

79 5777
80 308

October 14, 1980

ROBERT J. GEISLER, CLAIMANT
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF Corp

This case is before the Workers* Compensation Board on the
SAIF Corporation's (SAIF) request that the Board review the
Referee's order entered in this case which granted an award equalto  40 degrees for 70% unscheduled disability. SAIF contends
that the award of compensation granted by the Referee was
excessive.

The- Board finds that the Referee correctly recited the facts
in his order.
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de novo review of '.:!le n.:cc:;-d in tnts c:.Js<, Lhe 
najori ty of L'1e Board finds that· thi.:: award granted l::-:: the 
Referee was excessive .. Claim.:-:.nt is r;ow in his L:i.t.e L} J I s .and 
ha.s a t:igh school education with one sE:mester 0 E corr1r,1u:1i ly 
col leg·E: work in accounting, math, · ccmmunica tion s!.;:i _; l.:; ;::ind 
psycholugy. Prior to his hearin9 on a federal cL1il:' J'm:· 
asbestosis, claimant's r~habili.tation counselor f~J.c that he 

· might be well rno'tiv&ted to return to •.vork if he ·aid ~1ct wit: 
at that proceeding. The counselor £el t that if c:Lairna r. t did 
win at that proceeding and received a lifetim~ disability, 
that claimant was likE:ly to take some of the money a:,c.J' oper, 
up his own small busi:1ess. The counselor ancl Dr. L:~wyer 
both described various jobs that they felt claimant Wu3 
capable of performing. Claim2..nt, in late December J.::P9, 
advised the vocational cou~selor that he want2ci to poscp0n2 
any additional efforts awaiting the outcome of· the ~cderal 
hearin~;. He felt that if the :'ederal. hearin.:;-; re:;ulted _i_r: 
his favor he would not need ti:1e assistance of tr-cc~ vc::-:;_,tional 
counselor. Claimant has riot wcrked since September 2S, 19?8 
arsd has no pla:1s to return to ,·Iork. 

The major::_ ty of the Board finds that tas2c: on '.:.ri•;.' 
record c',eve loped in this case, incl udin<J the rnedica] -::,vi de'!,·. s.:,~ 
which .~ndicates that' claimant is capable of per form:1. :1g 
se·1eral. occupatior:s, in the light-work catego:cy, hir:. fai.:__u.rE' 
to coop0rate with the vocational rehabilitation effo~-t, and 
his lack of motivation to return to work, th~t he is entitled 
to an award of compensc1t.ion egual to 160° for 50!1: u;-.sch2d,1L1..:c 
disabi.l.ity·£or this injury. This a.ward is ir. ll~u oi: any 
:::ffevio·t.1s awards of 1.mscheduled disa0i1ity granted c}ai;-;;c,n~ 
for this injury. 

ORDER 

'i'he Referee_'s. order, dated Fc~bruary 29, 1980,. is r:1odi.Eied. 

C~.aimant is hereby grantee~ an awzird of coi~·,pens,:c-J •)n 
equal to 160° for ·so% unschech.led disability for th_:_:; i:,ju:~y. 
7hi s · is in li. ec.: cf 3.ny prior awards of unsch12d ulE d t~i '-' abi li. ty 
granted for this injury. 

The rE!mainder of the Refcre0 's crder is ;,.ffi:::·mecL 
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Z^fter de novo review of '.:ne reccrd in this t 'es ; , Lhe
majority of the Board finds that the award granted By the 
Referee was excessive. . Claimant is now in his iai:e 40's and
has a high school education with one semester ot community
college work in accounting, mathcommunication ski."! is and
psychology. Prior to his hearing on a federal cj.aim for
asbestosis, claimant's rehabilitation counselor felr that he
might be well motivated to return to work if he ■aid net v?iu
at that proceeding. The counselor felt that if claimiant did
win at 'C hat proceeding and received a lifetime disability,
that claimant was likelv' to take some of the money and'open
up his own small business. The counselor and Dr. Lawyer
both described various jobs that they felt clai.inant v/us

Claimant, in late December ].9 79,
counselor that he wanted to posepone
av/aiting the outcome of the federal
if the federal hearing resulted in 
need the assistance of the vocational

counselor. Claimant has not worked since September , 19'?’3
ai'id has no plans to return to v;ork.

#

capable of performing,
advised the vocational
any additional efforts
hearing. He felt that
his favor he would not

for 50% 
in lieu
Granted

ur.sched'j !.e«f
of any
c.l aimant

The majority of the Board finds that based on tne
record developed in this case, including the medical  avider.oe
which indicates that claimant is capable of performing
several . occupations, in the light work category, hir. failure
to cooperate with the vocational rehabilitation effor t:, and
his lack of motivation to return to work that he is entitled
to an award of compensation equal to 160“
disability•for this injury. This award is
previous awards of unscheduled disability
for this injury.

ORDE R

The Referee's order, dated February 29 , 19 80 ,. Is modified

Cl aimant is hereby granted an award of co'iVipensau on 
equal to 160“ for 50% unscheduled disability for this injury.
This'is in lieu of any prior awards of unscheduled d.Uabili.ty
granted for this injury.

The remainder of the Referee's order is affirmed.
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Member Lewis dissents as follows: 

I would respectfully dissent from the majoriiy opinion of 
the Board as follows: Based on Dr~ Law~er, a Board Certified 
I n t e r n i s t , spec i al i z i n g i n p u l m ci n a r y a i s e a s e , w h o t r e a t e d 
claimant. He testified at claimant's Longshore and Harbor 
Workers' Compensation hearing. He said claimant was permanently 
disabled and had only nl% lung capacity, that he was disabled 
from performing other than light work and could be expected to 
become short of breath and unable to continue any physical 
activity if he were to exceed more than light work, i.e., raking 
1 eaves slowly. 

The Referee states although motivation is a factor to be 
considered in assessing loss of earning capacity, it is not 
controlling and should be considered with other factors. 
Therefore, I would affirm the Referee's order. 

CLAIM ~O. C 399673 

JAMES M. BRADFORD, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October i6~ 1980 

On October 2, 1980, the Board received a request from 
claimant to exercise its own motion jurisdiction and reopen his 
claim for an injury to his thumb sustained on September 30, 1972. 
He indicated that surgery was recommended to fuse the joint in 
the thumb. Claimant's aggravation rights have expired. 

SAIF Corporation responded on October 3, 1980 indicating it 
would not oppose reopening the claim for the surgery recommended 
by Dr. J. Hill in his report of September 3, 1980. Surgery on 
the thumb has been scheduled for November 2~, 1980. 

The Board, after thorough consideration of the evidence 
before it, concludes claimant's claim should be reopened as of 
the date claimant enters the hospital for the surgery recommended 
by Dr. Hill and until closed pursuant to the provisions of ORS 
656.278. 

IT IS SO ORDERED. 
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#
I would respectfully dissent from the majority opinion of

the Board as follows: Based on Dr. Lawyer, a Board Certified
Internist, specializing in pulmonary disease, who treated
claimant. He testified at claimant's Longshore and Harbor
Workers' Compensation hearing. He said claimant was permanentlydisabled and had only 61% lung capacity, that he was disabled
from performing other than light work and could be expected tobecome short of breath and unable to continue any physical
activity if he were to exceed more than light work, i.e,, raking
leaves slowly.

The Referee states although motivation is a factor to be
considered in assessing loss of earning capacity, it is not
controlling and should be considered with other factors.
Therefore, I would affirm the Referee's order.

Board Member Lewis dissents as follows:

CLAIM NO. C 399673 October 16, 1980

#

JAMES M. BRADFORD, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

On October  , 1980, the Board received a request fromclaimant to exercise its own motion jurisdiction and reopen his
claim for an injury to his thumb sustained on September 30, 197 .
He indicated that surgery was recommended to fuse the joint in
the thumb. Claimant's aggravation rights have expired.

SAIF Corporation responded on October 3, 1980 indicating it
would not oppose reopening the claim for the surgery recommended
by Dr. J. Hill in his report of September 3, 1980. Surgery onthe thumb has been scheduled for November  0, 1980.

The Board, after thorough consideration of the evidence
before it, concludes claimant's claim should be reopened as of
the date claimant enters the hospital for the surgery recommended
by Dr. Hill and until closed pursuant to the provisions of ORS
656. 78.

IT IS SO ORDERED.
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NO. RC 388724 

GARY T. CHRISTENSEN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Servic~s, Defense Atty. 
Own Motion Order 

October 16, 1980 

0!·1 l\uqust 7, 1980, claia1ant,· by and thro·.1_g:1 his attor:,cy, 
reques;>?d the i3ocird e:-:ercise its own motion jurisc~icti.::i:1 u,·1d 
ri0ope:~ Lis cL::irn for h:i :; Augm-;t 16, 1:J72 injr1ry. Th:i.s clai ~It 
had bee:.-. ini ti.illy clcJS8d by a Jul:.t 26", 197 3 Oetc.r:rn:iru~_tion 
O~der a~d.claimant's aggravation ,rights have expired. 
Claimant rcques~od this claim be reopened effective Auqus~ 
7 ,· 19 80. Dr. Duif, in a repc:i:· bearing that date, opi.ncd 
::.:laimc::..:1t. was u:1<1ble t.o 1.Jork ,·iue to'"· worsened oack cond.:itjo1·:. 
Dr. [):_,_i:f .felt claimant should be ev,·:.tuatEd al'. the Pair: 
Center. 

Claimant also had .filed a claim for a n2w injury ct 
0c~nuc1r~:/ 21, l:18O whic:1 ·was denied by t.hc: cnrplcy,,·r. CJai.·ran.-t: 
;-,s};ec: 1_.·:at the o.16 (1972.) injury cLiiir and tr.c n,::\·: ; l9SC) 
::.-,,j ur~-' clziim be consolidated tor a hc-a:cing. '_'.')-.,:_:: ,Y,·lr: wutir;:·, 
f;as2 \•li_:t.3 110-t ·1-efc.rr(~(} to 'Cl1e I1eari!·1-..!S Divisi,:;·.-~~ r·:-~11.~, •.::.er(.~::..~t:c~, 
i1: an C;Jinion cli1(i Orde1·, dated Au9ust. 7, 19 80, fc:_::Li .:~.a~_1,-;:;. L 
had fuj :.i_ed to prov0 he had su..:fercd a nc)w in~;·:..ry. l __ -l<.11.i;,,:r. 1. 

h~s requested the Baaed review the Ref2r0e's crdcr. 

~:-1 th:i..s cc:i"s,::;, the i3oard \•ill.1 v.ri thhold ;1n~:i1~0 1-1 decisi:.::i1: 
J.n the 19·;2 in:jury cla'..m, on 1,"-'1,ict ovrn rnotior, r(,j ief is 
r;__~qut2s'_:_ed, unt.il it cz.ir, review the r0c:orci. dcv,~}.r-;::=,12C:: a,~ tr:e 
hearing on the new i~j~cy clai~. 

IT IS SO OR:)EiWD. 

WCB CASE NO. 79-5992 

GREGORY E. COSTA, CLAIMANT 
Ringle & Herndon, Claimant's Attys. 
Merten & Saltveit, Employer's Attys. 
Request for Review by Employer 

October 16, 1980 

Ti,is ci:1se coines before =Le Wor'ic:,c:r:o' Corni_:,,,;,s.:itiort ?,C,:ff<'l 

on the er:tployer' s [e:sui2st that ::.t rc,,::_c,,✓ tt,e Rc::crc.;:e' .<~ orae.-,: 
\·.rtich granted claimant 2n a\va;__-d of ccr:.:J,.)r:3ation cqu81 te, 
160° fo.c 50% 1,1;1schcciu~_cd cli:3c1~:;ili-..:y. '/he ci"1:plo~.1:~:- .:cn:'.ends 
the award is excessive. 
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October 16, 1980CLAIM NO. RC 388724

GARY T. CHRISTENSEN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On August: 1 1980, claimant, by and through his attorney
requesued the Board exercise its own motion jurisdiction and
reopen ’iis claim for his August 16, 19 72 injury. This clairu
had been initially closed, by a July 26', 1973 Determination
Order and .. claimant' s aggravation .rich ts have expired.

#

V. .laimanr
1 19 60.
claimant
Dr. Duff
Center.

reauesied this claim be reopened Auqusu
Dr. Duff, in a repciv; bearing that date, opined

was unable to v;ork due to a worsened back coudi tj.ov:
felt claimant should be ev: ;luated at: the Pain

Claimant also had filed a claim Tor a new injury of
uanuary 21, 1980 which w'as denied by the employer. 11 aim.ant
asked Lnat the old (1972.) injury claim and the new  hl9SC)
iVijury claim bi:: consolidated for a h earing. The own  motion
case v.'as not referred to che RGarin._;S Division. 'Vh' ' Deferoo;
ij'i an Opinion and Ordei', dated August 7, 19 80, iv'.urr.i '.:i.aJ.manL
had f ai j Gd to prove he had suffered a new injury. illaiira.r. l
has requested the Board reviev; the Beforee’s order.

In this case, the Board will v/i thhold making a decision,
in the j972 injury alarm, on v.'hich Qvrn motion reiief i.s
requested, until it can review the record developed an 
hearing on the new injury claim.

IT IS SO ORDEIU'D.

.ne

WCB CASE NO. 79 5992
GREGORY E. COSTA, CLAIMANT
Ringle & Herndon, Claimant's Attys.
Merten & Saltveit, Employer's Attys.
Request for Review by Employer

October 16, 1980

This case coifie
on the employer’s req

before tr.e Workers' uompansatiori Dcarcl
lest that it review tn.e Referee's order 

granted claimant an award of componsat.’
:or 50% unscheduled disabiliuy. The enm

V. hich
16 0° fc
the award is e: :ce3sive.

at.Lon equ^L to
.l.oV'j.r ec;n’. er)ds
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l:.h0n a 33-year-cld c·,-,,ri<'". wi·Lh chis 12;•': '.U/l.::..:, 
o;, J,,pril 12, 1974, inj-ur0d h.i:; 1.ow ocit~: the ~:_:;_n;t t1·,._ i•l:·,:_·_, 
1:i ·::ti:-i~J a ba9 ½·C,iCJhin<;; ap:JroLi.rncitcly .15 pounrJ,;. '.:.':·1~_·: J ::_J :, ·:1 
·.-:.:1s ori~;inally diagnosed as ,it. acute back st.:,,~.::,__:1 ,-:r:c .·.e::~•:·.:c.,11:cu 

oisc. Dr. Ac1lhoch, on July:), 1974, repo1·ted c1.~irn:_.·:, 1: 1 s 
c.;nc..:7 tiu:1 was medica~ 1:-.,r. s~ationary anc.i ~1c hu'.'. ~?- [)C:~: .iJ,P-n~ 
:;.:"i,pc1.1r:-:18nt due to thJ_~:; in.Jury. The c-la.1.m was ::.Ll'.'St c-:.o'.c:,_:_--, 
):--,~: a Dt2te2:rrninution Order, dated Octobc:: r 4, ) S 7 4, wi r • : i:l:·1 

,::.ward c£ tem9orc:1ry total disab.:..li ty compens,_;.-i:ion on J.~,. 
Claimant rctur:·1cd t.o work and on Dr2cer:.b0r 20, 19 76 t; ;h~.:1 vy 
J.aundry baq fell on claimants neck. Claima,!t. nevc · .. - i:-c·-
turned to this smploy. 

In early Januc1ry, 1977 Dr. AdJ.och diagno~,i::d a n:•.::·-1rrc.:t 
l::::,\•J back strain anu possible cisc herni.citior:. 

L.1 Februa.ry 1977, Dr. 'J'zihir -reportcc] th, t ne fr<~ t 
claima:1t had a hcr 11iated disc uc. tlh"' :,5-SJ. h,\1cl ,'.Jn t·iH:: 

right ·side. A TI1/elo0ram was performed and revealed a h2r-
;1iated cL.sc at·that. le'-'.81.. On Macch 15, 1977, Dr. '/,,1-!ir 
perforrnE~ci a. heni larninc,ctomy ~,nci. di~;ci2ctorny at t\·:c L5-·Sl. 
::.i2vel on the riqht side. Dr. T21hir -2:elcased c.:l0irnc1.r.:.:. foe 
modi£ic-,c1 work cs of i\pril ·13. 1977 ,.:nd aclvi;;c:-d c.L1iD,1ni: he 
·.-12..s no·.: ::o li:::t, push or pull C:iny hcav/_ wci.c:Fit for U·.c: 
rEmaind2r 0£ his life. 

C L:.:li !02'.n t ,.-,2s .1~2 fer red :;: , \.\)Ca tj_on:11 re'., .:"dJ.i l.i tc1.t ion in 
,~;1rly ,Ii.::nc 1977. Clt1i:,1.:n1t· 2nL,_,·::-ed ,.1 reha:)i:;_it.c.1t::on proqra:10 
with t;-,e goal of bccc.'min<J an accoi.;nt,nt. Thi,;; :Jro·:;~:·:.:11 wa:~ 
i:o run fj:or,, Scptcll1i.:.,cr .1.977 th,·curJh ,J1.;r1t.2 19·,':.J. 

On J"uly ;i, 1977, Dr. 'l'2hir repor·tcd cL:~.rn~-:.nt' ~- ccr:­

< i ti 0:1 :.-: as s ta tion2 ry. 

� £. S~hmicit, on ~?ril 28, 1978, r0portc6 
ina1cated to hi~ that he ~ad ay3in experienceJ 
with b~ck pain cne week prior ~o examination. 

claimant could hcvc a recur~0nt disc 

ti1 at r -~?Ii me 1, ,. 

d _.:__ .t.: :: i cul i: ~-' 
!J :c • ~' Ch :T;_ ;1 '~ 
\•i:!_ th c.r·,m-

r,1:essioc, and L:ril:at:ion of the Sl nr:1rv..:.:: :cci;yt: c-n chc. ·_ i,ftt 
s i_ (lE: . ~-~ 121 i~Cl11 t !JC ·J ~:~1 Ll })C 1:- i 0(1 o-~ C L"'>11 SE.'!:'\' ..J t .1 \18 t l.~C. ::1 ·~_r:-.L~ n :.. 
,-:r.ic~1 ,:_·i:i.d not 1:(:li:c:v2 thi:; condition. C.l.:1in.,:i7 ~: , .. ,;,'., ; •+u.:1 
h~)spiL1.!.i~~(~a on May 5,.i.~l78 anc~ un.den1.::nt anot.nc.r 1.-1'./<'c.ir,,_1r,1.:, 

0.:16 ackiU.onal surgery to his .-:;2,ck. :)r. Sch,r2.dt e:•:-·'.:,,0:J .-, 
} . ·r otru..:2 c d nu c 1,0·: us -~.nil ;.-"J ~ii~, c:, '.:. ;:;-, c L 5- S }_ '.I_ eve:'.. 1::,;1 ·:h\-; l." i r_:;: .. 

,~nd pcrforr;12d --~ hcmil,,:-:-1inecto,r.y :.)n thc.·· SJ 2.(-~v:,:l o:·, ere i-i,)11~ 
1,.1i. tl-: no .. n:olysj ~-; o::: l:.i1c S.1. c.nr:: ~~2 1~c::':,0 ·coot,;. C:aima;-.t. \•1::s 

•c.j_schac9ec fror,, tbs; hospitc":.:i. on i··,ay 22, ~.97:J. 

Or; Hay 3:.., 1.:J 7 ;; , 

- l . -
:. :, C, ) LL .... Cy 

was lnter reiDs~uted. 

n • J •1 '" • ~ • • ' 
L'.1.1'.:: _( ::,c-:,:viccs l.'.:.\/lSlC.lL 

}?1~ os; r21 :"';.. ··i111i !3 
·ni s voe a t:i ::J:\~tl 
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#

Claimant, then a 33 year~old with this
Oi April 12, 1974, injured hia low back the :Tirnt tiv.
li.fring a bag weighing'' approximately 35 pound'. : . Thic
was originally diagnosed as ar. acute back strarn ar.c.
disc. Dr. Adlhoch, on July 3, 19 74, reported c i. aiin:..'. : ';
rendition v/as medically stationary and he had no, per;
impairment due to thj.s injury. The claim was rirst c
)'/■/ a Determination Order, dated October 4, 1974, wii,':

\V. 4 
j

 .11C; i.!

men'
lose

: an

n e ''.i v''
r o“

award of temporary total disability compensation on 1.
Claimant returned to work and on December 20, 1976 a
laundry bag fell on claimants neck. Claiman.t neve:;
turned to this employ.

In early January, 1977 Dr. Adloch diagnosed a recurrent
lov/ back strain and possible disc herniation.

In February 1977, Dr. Tahir  repo rted thai he fijit
claimant had a herniated disc at the h5 31 level on the
right 'side. A m/elogram. v/as performed and revealed a her­
niated disc at that level. On March 15, 1977, Dr. dahir
perlormed a henilamincictomy and discectomy at the Ik5  S.l
level on the right side. Dr. Tahir released claimant for
modific:d work as of April '18, 1977 and advisvid clairndj'.t he
•was nor to lift, push or pull any heavy v/eigiit for Ll.c
.remainder of his life.

Claimant v/as referred 'A. ■ \ocational rer.abi lita'tion i.n
early June 19 77. Claim.ant’ erh.ered a rehab.i.li ta cion progra'in
v/ith the goa], of becoming an accountant. This 'progu:':.:)) wa: ;
to run from September 1977 through Juno 1979.

On July i.'I , 1977, Dr. Tahir reported claimant
c.'ition was stationary.

eeri

erindicat
with b:i
felt th
pressio
s I ee.
which d
hospita
and adc.
irrotrud
and per
v/ith no
c.ischarged from the 'hospital on Mav

j 1 r;. Schmidt, on April 28, 19 7S, reportca tnat rLainv
ed to hi'.m that he had again experienced difficuliry 
ck pain one week prior uo examination. Dr. Schmidt
at claimant could have a recurrent disc wii:h
r; and irritation of the SI nervu: root on 'the .wighf
Claimant began a period of conservative t i.'c a'..rm;n t
id not relieve thi.s condition. Clain.ar :.: v/ns ,' go'.j.n
.Used on May 5,,1978 and underwent ariotncr myeif gra.t
itional surgery to his back. Pi:. SchuLidt ex esed a
ed nucleus 'pi.ili.'^osis ct chc L5 S1 level Oii 'cne i.'ica'.,..

hGmilc:4minectomy on the SI levr.l on uno righr.
of the Si and S2 ner'./e roots. Clii.'iTnant was

forraec
urolysii 1

.9 7 3.

t.e i.'miL i\a L =;d
c.j aima;v g
ia abil.i.r.y
'w’as later

Or: Mav 3!.; 1.973, Fiel.d 5:;a..:viccs n;:,visior.
This was base:: cv. hi .s

The p/oc.mcm
s reha'oi li ta tion program.

towards his vocata O'.'itil goalto wo I
reins'tated 
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September 1978, Dr. Schmidt report0d that cL.,·irr:.::.ii1,: ,, 
could ~:c.:,turn tc o moclifiE,d schedule rn:. NoverriJ~r l,. L·:PS. 1-1,2. 

i'.~lt tha:::. clairunt should lift no objects weighi:1,1 qreatcc 
than 10 pounds, engage in any prolonqed standins or n~- · 
peti·tive stooping. 

Dr. 
ar, t I s 
reported 
pain and 

Schmic~-t.::, on January 30, 1979, reporte<j that -:::1.?"!i::,­
concii tion was probably medically station~~Y- H0 

that claimant continued to report intermittent back 
occasionally right lower extremity fain. 

The Orthop~edic Consultants, on April 10, 1979, ~cported 
that claimant's ccindition was stationary. Th8y felt chat 
claimant could not re turn to his previous occupation. I c. 
1.vas their opinion that claimant required placement ::.11 an­
ether occupation that would limit thf:! amount of sust.:L:t?.d 
lifting, bendir1g, s t.:.ooping, er si ttin(J -he would pc~rto.tr;·,. 
'i'hey. ra,=-ed claimant's total loss of function c. t r.ha~ ti1:1c :,.·i·:. 

.the ioderatc de0rce. However, they fel~ th&t the~e ~a3 
certainly some degree of pre-existing arthritis &nd, there­
fore, rated clainDnt 1 s loss of function due to this Tow bock 
injury in the mildly moderate ran·gc. They felt claim.:int 
would require good medical fol.low-up. Dr. Schmidt concl:r:ceci 
with this report. 

The cla in, w:::.s c loscd aqai n by ct Dete nni:ta t..ion Order, 
(:C-,tod Juno 13, 19·;9, v,hich ~1-1a~-·ded claima.:it temno~t.i-v tota·: 
disability corn~ 1cnsc1tJ.on clnd c<)F1pen.sation eq1.{a1 _:c:.o 48;, fo.c 
:LS1; u,_1scheduled c1:i.sabi:'..i.ty for his low back inj~1ry. 

Clai1-:1an t' s Voc,:1 tior:al f~e:wbi li tat: ion pro,3ram !:er:·.~ina ted · 
J~ne 9, 1979 und he received a general course degree. 

_:a:n early ,J,:muary 1980, c:~aimant obtained a job worki119 
,1s a bookkeepQ1· [or a motel on the. Ore:cjon ccast.. C1.:Jim,1;1t 1 :c; 
suDervisor reported that he wcs working 40 hours per week at 
this job. 

-48-
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In September 1978, Dr. Schmidt reported that cJ.a'i rnaat
could rG'.turn tc a modified schedule on November i,. 1.973. Me 
felt that claiir.ant should lift no objects weighinc greatGL'
than 10 pounds, engage in any prolonged standir;g or re ■'
peti'tive stooping.

Dr Schmidt, on January 30, 1979, reported that elai.r 
ant's condition v/as probably medically stationary.' xHe
reported that claimant continued to report intermittciit back
pain and occasionally right lower extremity pain.

The Orthopaedic Consultants, on /April 10, 19 79 , reported
that claimant's condition was stationary. They felt mat
claimant could not return to his previous occupation. le 
was their opinion that claimant required placement in an­
other occupation that would limit the amount of sustained
lifting, bending, stooping, or sitting he would po.rliorrr.
T!iey. rated clai.mant' s total loss of function at rhat lime :: 'n
the moderate degree. However, they felt thau there v/as •
certainly some degree of pre existing arthritis and, there­
fore, rated claimant's loss of function due to this low back
injury in the mildly moderate range. They felt claimant
would require good medical follow up. Dr. Schmidt concurred
with this report.

The claim was closed again by a Determination Order:,
dated Juno 13, 1979 , v/hich awarded claimant temporai'y tota':
disability com.pernsati.on and compensation equal .to 48° for
15% Uiischeduled disability for .'his lov/ back injury.

Claimant's Voca cional Rehabilita tion program term!na ted'
J'jne 9 , 19 79 and he received a general course degree.

li'i early January 1980 , claimant obtained a job workincf 
as a bookkeeper for <i motel on the C).rcgon coast. Claimant's
supervisor reported that he was working 40 hours per week at 
this job.

#

 48 

■ 

’ 

. 

• 



         
            
           

               
          
            

         
        

          
          
        
           

        
       
       

         
          

   

  
  

   
 

 

         
         
         

          
      

          
          
         

          
            

           
           

          
        
           

           
         

        
         

           
          
         

     

          

          
         
           

     

           

the hearin~-f, c:laimant testified that he fceL; :1.1-s 
condition i~, wDn;e nu.,, than it was a fuv ,nont:i~; ,HJO. 1h-::: 
c::.Jmplains of pain in the ccntec of :,is back \v.1ich E,cLate::; 
c:own the risht 1cq.and foot anc':. occa:-:;~onally inJ.:o U-,(i lc:f:: 
cc,lf. He states this pain is const~1.:1t. He Sdys th.s.~ he 
ec.rnnot bend or lilt nore than 10 pouncs c1 t the c urrcr. t ti ri:2: 
ilc has difficulty <JOing np and clown stairs, dlfficu2.t·/ \•1ith 
wa2.kir:q prolon,;ed di:c;-tanu:,3 or on uneven ground. !1conc:.inJ 
to claimant, he is depressed ~nd sought counsclins ~o ~clp 
:11rn deal with t.he frustrcltion caused oy the ph:7sica: i).--n,, 
c:.nd fi nancia} di f:ficul ties accornpany incJ his in ·j 1:r:1 • :le 
s·~:<1tes that he spend'., uppro:.d,'.1ately 12 hotirs per d,J:f i.n :::ice: 
a:,d do2s · 1-:se aspirin and Tylenol £or :::-clicf. Clo.ir.-,ai·.i:: 
::;ta.ted r.e has cut down his outside activities since -__:nJ . .::.i 
i!1jury. CL,irna~,t ha~; cl hi9h schoo.l educatior. and has wor}-:..:'·.::i 
in tho laundry busin(:;ss for c:. nwnber of /Cars. ClcJ.i:r,ant 
s !:_<1 tee that he had on:L y one t·'.3 rm to finish to obtciin his 
·0ssociate degr~e in business. 

T~1e Refe1:sc, z;ifh~1.- reviewj_;--ic:i all the cv:i_c~cncc in thj_:s 
cc_,:.;c, found U1at cl,Ltr:-,ant' s c-J:;_sability v1c13 ~;rbiter t:,""n ::J-1.J.t 
w:1i ch he had been cwr1 :_-dcd. T}1c" re fon,_•, the Re fe rec ') ._-a!1 Led 
c\air.i.ant an ~-.1.vard of compensation eq1_i;:d to 160° fm: SJ'-i, 
unscheduled disability for his low back injury. 

After de ~ova reviLlw of ·t~e record in this case, t~0 
Boa~d modifies the R~~eree's o~cier. ~he Goard does ~at ~inci 
that the award 0rantcd by the RcfGrec corrcct:y rcfle,:ts 
clair,1ant's loss o;: w;:1s,e ci1rn_i:·1~f ca~]ac::.~y ,:11_;12 L:J t.i-.is i.n~;u1-·y. 
C lT a im21n t i. s ,: 4 ~.,ca cs C) ~cl 1 i1 c1 ~-; ~:t hi(_·; >i s C'.hc,; o l (.: ~J tJ r;.:·1 ~~:.~~- r-_:.!-: t~ r:.<'l 
l.:1cks one~ term of hnv.i_nq c1n 2:,;socititC c!cqr,,r:::: .. :le h.-i:~ 1·1u;-'~•-_:d 
for a number of years i1:1 the:, .Laun,:!ry Lu3inc,s,s. '_;_'he c'·-,1_:,der:c:··, 
ird.i.c;:,,~,~s h.2 probz1·:)i."/ could :1l">t n:\:m:r. to a ·j1'!:) wh~ch ;-e., 
quin::.s hec,\'Y Ji_;:t:.ir:cq, ~~op12titi\'.:; bcn-:.iincr, i,Lo0pin,:;, pro-
·10·1r•ed c_•t2ndi, 1 c1 1:is (<ic;Jb,-,l·T,- h1r- 1)•"(''1 --,·-·~(1 ;!1 t'i-,,., .... ; ,,-:,·,_, ,.._ • _•) ._,, ~ -••_ • -• .. l,,. ,...,., • .. ~ .,. IO• ..._J,,J. _..'L •.,l_-.• _._ . lt:;. I .... ,•.,.,,, 

r·iodcr,~t~:0 ·Lrn~_1c h::; boi-J1 l:hc Orl:h~)acc!i.-.: ,,:__:cnsulLir,i:~; ctr1d l:J,, · 
Dr. :::,chrnidt, hi__s t-re.:1ti,·,q phy:;icic:in. The Goan.', :,ole.s ti1.i;_ 
clciiEk1!, l:. '-:oluntc:1.ri.l~· hur; ,oL,cc.:d hi:-r,se:L" in hi·-_; cu1~rent. po­
sition in a n~·:.: L:ivc<Ly lo'd-pciyin,:; job. 'i':K i:;c:~~ re. Finds, 
·i_hd'..:: b,1::;cd on t.Lc evidence in this c.::i:-=;c, anc~ ,:c1:,:::,,1rir·g -~--he 
:::acts in this c~1sc- with ether casi2s, th<lt cl.:tir:,ar. L. -~s c::1-
t:itlcd to c1n a1,,,-crd o:: cci:ircnsc1tion cc;;;aj to (_)(;G for 3rr'.: 
'.rn.schec,·,11ea dis.J;).1.Jit:;· ['or _hi·; bc1d: u,Ju1~y. 

The Referee's orcior, 'J ' - • r:-.o o ~- :: _u _•(,: . 

Cla,irri.:;111 ~ is ~1c;r·c!'.Y,/ ~-,1~an~.~-,:~': 2u1 <."1\•/;L·. ,_-c~. ,:, r: r _Jr~-:.;"">,::::-:;::; .. ~t.i , .. )r'. 
:xrual i::o 96° i\-i,- 30i •J:::;ch8clul,.:ci (}is,,:,11.~t'' ,_~)~· U,.:.:~·bc".icL 
::-i-i1·r\,1• '1-".1 11.-~ ::·,• .. 1.·.11.·c.1 1·_•:: ·Ll" 1·1·c-,· c·J 1= ---,,, ·,·,t·1·•·1~,-"''1'· ,,,,.-i-ds ,., .J- ~- - .1 ....... -.. ._, ~ : ·~·~-\J .l. (.,1 •• , •· .,.',..J __ ,,,_ .) (..-.'1.t,, .)-~~ 

u::sch8l':ulec'i di::;.::,b_i_lit-/ ~.r:.:a,11:,:,-:~ .fc,r t11i.s in~j·,,c/. 
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At the hearing, claimant testified that he feel.s his
condition isi worse now than it was a few montha; ago. Ho
c:ompiains of pain in the center of his back which radiates
dov/n the right leg. and foot and occasionally Into the lefi:dov/n the right leg. and
calf. He states this pain is constant. He says that he 
cannot bend or lift more than 10 pounds at the current tinve
Ho has difficuity•going up and down stairs, difficulty with
walking prolonged distances or on uneven ground. Accurdin..,'
to claimant, he is depressed and sought counseling to help
him deal v/ith the frustration caused by the physical [jam
and financial! di fticinlties accompanying his injury. lie
states that he spends approximately 12 hours per day in ooc
cind does • use aspirin and Tylenol for /relief.
.stated he has cut down his outsi.de activities
iiijury. Claimant has a high school education
in tho laundry business for a number of years
stated that he had only one term to finish to
associc^te degree .in business.

Ciaiiaai'. c
since _his
and has worked

Claimant
obtain f;is

The Referee, after reviewing all che evidence in this
case, found that claimant's disability v/as greater t tan tnat
which he had been awarded. Therefore, the Referee granted
claimant an award of compensation equal to 16C° for .50'i
unscheduled disabi.lity for his low back injury.

After de novo revi.evj o.f the record in this case, the 
Hoard modifies the Ro/feree's order. The Hoard does not fi
that the award granted by the Referee correctly reflects
claimant's loss of v.nage earning capacity due to tirls i.njui:
Claimant is 44 ycar.s old, ha: i a hign school laducat.! on .and
lacks one term of having an as.socj.atc dc'iree. Ho ha.s v.'ork'
for a number of years in the laundry business. The eviden
indicates he probably could not rct\.u.'n to a j<jb which re­
quires hiectvy .l.i.ilting, rope tit i Ijondinc;, .'m..(.jopir;i';, pro­
longed standing. I!is disabi'iiT.y has been rated ±n the m..i ;
i:';odorate 'range l:>y bor.li the Ortlipacdic Ccnsu.'l tcin ts d.nd b'.'
Dr. Schmidt, his treating phy:;ici:in. The board notes tiuji
cd.aimant voluntccrily has olacjcd him'icdl.f in liis curtan t po­
sition in a relatively low paying job. 'i'he ficarc. fij ^ds,
that based on the cvi.dence in this case, and ccmipurir'^ tljO
facts in this case with other cases, th<\t claimani. is en­
titled to an awaard of ccscpensation c;c;cal to i'or 311
unscheduled disability for hla back 1njury.

. The Referee's order, dat.jf.' April 2B , llfO is modlfifr,;

Cl.airnant is h.oreijv grant'/d; an awes'd of r .amc e.'S . :!:.! or;
equal, to 96'^ i:or 301 unscheduled disabrlity ;.ct tie;,a bach
..T'.'j'cry. This avrard is in lie\; oJ: any [jnjviou.s av. ards e f
ureschecuied disability g;. antj;d fo].* tills injujry.

The :t:emalndcr of the Re Tc roe's order is af f:i. rmcid.
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NO. C356792 

VIRGIE MAE CROWDER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 16, 1980 

Claimant, on .March 3, 1972, suffered various injuries when 
she was involved· in a motor vehicle accident. This claim was. 
initially closed by a Determination Order on April 19, 1974 which 
awarded claimant temporary total disabili.ty compensation and 
compensation equal to 15 degrees for 10% loss of her left leg due 
to this injury. Claimant's aggravation rights have expired. 

On August 28, 1979~ Dr. Bolton performed a total left hip 
replacement. He requested the claim be reopened. The Board, in 
an order dated October 31, 1979, ordered this claim reopened 
effective the date claimant was admitted to the hospital for the 
surgery perfomed by Dr. Bolton and until closed pursuant to ORS 
656.278. 

On July 28, 1980, Dr. Bolton reported that claimant's 
condition was medically stationary. He noted that claimant 
continued to walk with a slight limp. Claimant continued to 
complain of thigh pain which Dr. Bolton felt was the result of 
her increasing her activity. Claimant also indicated she had 
difficulty walking on rough terrain. 

Claimant indicated that on March 31, 1980 she had returned 
to work on a part-time basis. 

On sept ember 5, l 9 8"', the s A IF Corporation requested a 
determination of claimant's current disability. The Evaluation 
Division of the Workers' Compensation Department, on September 
25, 1980, recommended the claim be closed with an award of 
temporary total disability from August 28, 1979 through March 31, 
1980, temporary partial disability from April 1, 1980 through 
July 28, 1980 and an additional award of compensation equal to 
30% loss of the left leg. 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby granted compensation for temporary total 
disability from August 28,. 1979 through March 31, 1980 and 
temporary partial disability from Aprill, 198~ through July 28, 
1980, less time worked. The record indicates that much of this 
award has already been paid to claimant. 

-50-
• 

CLAIM NO. C356792
VIRGIE MAE CROWDER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

October 16, 1980

Claimant, on March 3, 197 , suffered various injuries when
she was involved in a motor vehicle accident. This claim was
initially closed by a Determination Order on April 19, 1974 which
awarded claimant temporary total disability compensation and
compensation equal to 15 degrees for 10% loss of her left leg dueto this injury. Claimant's aggravation rights have expired.

On August  8, 1979, Dr. Bolton performed a total left hip
replacement. He requested the claim be reopened. The Board, in
an order dated October 31, 1979, ordered this claim reopened
effective the date claimant was admitted to the hospital for the
surgery perfomed by Dr. Bolton and until closed pursuant to ORS
656* 78.

On July  8, 1980, Dr. Bolton reported that claimant'scondition was medically stationary. He noted that claimant
continued to walk with a slight limp. Claimant continued to
complain of thigh pain which Dr. Bolton felt was the result of
her increasing her activity. Claimant also indicated she had
difficulty walking on rough terrain.

Claimant indicated that on March 31, 1980 she had returned
to work on a part-time basis.

On September 5, 1980, the SAIF Corporation requested adetermination of claimant's current disability. The Evaluation
Division of the Workers' Compensation Department, on September
 5, 1980, recommended the claim be closed with an award oftemporary total disability from August  8, 1979 through March 31,
1980, temporary partial disability from April 1, 1980 through
July  8, 1980 and an additional award of compensation equal to
30% loss of the left leg.

The Board concurs with this recommendation.
ORDER

Claimant is hereby granted compensation for temporary totaldisability from August 28 1979 through March 31, 1980 and
temporary partial disability from April 1, 1980 through July  8,
1980, less time worked. The record indicates that much of thisaward has already been paid to claimant.
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is also granted compensation equal to 45 degrees 
for 30% loss of the left leg. This award is in addition to any 
previous award he has been ·i;H, .. a.'nted for the left leg due to _this 
injury. 

WCB CASE NO. 76-3579 

ROBERT D. FARANCE, CLAIMANT 
Roll, Roll & West~oreland, 

Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
SAIF, Legal Services, Defense ~tty._ 
Request for Review by Employer 

October 16, 1980 

This case is before the Workers• Compensation Board on the 
empl ayer-carrier• s request the Board review the Ref er ee' s order·. 
'The employer-carrier contends that since claimant's aggravation 
rights had expired the Referee did not have jurisdiction to hear 
the merits of claimant's aggravation claim and that claimant is 
not entitled to an award of attorney fees. · 

The Board finds the Referee correctly recieted the facts in 
his order. 

After a de novo review of the record in this case, the Board 
reaches the same conclusions as did the Referee. The Board finds 
the Referee has jurisdiction to decide the merits of the 
claima_nt's aggravation claim since claimant's aggravation rights 
had not expired. The Board finds the Referee correctly set aside 
that portion of the employer carrier's denial based on its 
contention claimant's aggravation rights had expired. This case 
can now be heard on the merits. 

ORDER 

The Referee's order, dated January 3, 1980, is affirmed. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services a-t Board review a sum equal to 
$250, payable by the carrier. 

-51-
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Claimant is also granted compensation equal to 45 degrees
for 30% loss of the left leg. ® award is in addition to any
previous award he has been granted for the left leg due to this
injury.

WCB CASE NO. 76 3579

ROBERT D. FARANCE, CLAIMANT
Roll, Roll & Westmoreland,
Claimant's Attys.

Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.

SAIF, Legal Services, Defense Atty..
Request for Review by Employer

October 16, 1980

This case is before the Workers' Compensation Board on the
employer-carrier's request the Board review the Referee's order.
The employer-carrier contends that since claimant's aggravationrights had expired the Referee did not have jurisdiction to hear
the merits of claimant's aggravation claim and that claimant is
not entitled to an award of attorney fees.

The Board finds the Referee correctly recieted the facts inhis order.
After a de novo review of the record in this case, the Boardreaches the same conclusions as did the Referee. The Board finds

the Referee has jurisdiction to decide the merits of theclaimant's aggravation claim since claimant's aggravation rights
had not expired. The Board finds the Referee correctly set aside
that portion of the employer carrier's denial based on itscontention claimant's aggravation rights had expired. This case
can now be heard on the merits.
ORDER

The Referee's order, dated January 3, 1980, is affirmed.
Claimant's attorney is hereby granted as a reasonable

attorney's fee for his services at Board review a sum equal to
S 50, payable by the carrier.
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NO. C 377803 October 16, 1980 

ALFRED HANDSAKER, CLAIMANT 
Malagon, Velure & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

on June 9, 1980, claimant, by and through his attorney, 
requested the Board exercise its own m'otion j_urisdiction a~d 
reopen this claim for his June 27, 1972 back inJury. Claimants 
claim was initially closed and his aggravation rights have 
expired. Attached to this request was a report from Dr. Smith 
who indicated that claimant was experiencing progressive 
degenerative change of the lumbosacral spine and probably had a 
chronic strain and instability at the L3-4 level above claimant's 
previous spinal fusion. Dr. Smith noted that claimant had severe 
cardiovascular disease involving the cerebral casculature as well 
as the iliofemoral·vessels and into the lower extremities. He 
felt that claimant was permanently and· totally disabled. He felt 
that claimant's disability due to his 1972 injury and subsequent 
treatment and degenerative changes should be considered 
moderately severe. 

SAIF Corporation (SAIF) requested that claimant be examined 
by the Orthopaedic Consultants. After examining claimant, at 
SAIF's request, the Orthopaedic Consultants reported in August 
1980 they felt claimant's condition was still stationary· and 
there was no indication for reopening this claim. It was their 
op i n i on th a t c 1 a i man t had a ·s 1 i g h t i n c re as e i n d i s ab i l i t y 
relating to his lumbar spine due to progressive degenerative 
changes above the fusion and that this 'increase in impairment was 
only minimally realted to the injury and subsequently required 
surgery. They felt claimant was incapable of returning to his 
former occupation in the woods. They rated claimant's total 
disability at 60% and noted that claimant had previously been 
awarded 60% disability and that this 50% should be subtracted 
from the 60%. 

In early September 19~0, the Board requested the Evaluation 
Division of the Workers• Compensation Department provide it with 
a recommendation as to claimant's current disability. On 
September 25, 1980, the Evaluation Division of the Workers' 
Compensation Department recommended that based on its examination 

-

of the record in this case that claimant was entitled to an 
additional award of permanent partial disability of 10% 
unscheduled disability for his low back injury. The Board, after A 
reviewing the record in this case, concurs with this • 
recommendation. 

-52-

CLAIM NO. C 377803 October 16, 1980

ALFRED HANDSAKER, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty,
Own Motion Determination

On June 9, 1980, claimant, by and through his attorney,
requested the Board exercise its own irfotion jurisdiction andreopen this claim for his June  7, 197 back injury. Claimant's
claim was initially closed and his aggravation rights haveexpired. Attached to this request was a report from Dr. Smith
who indicated that claimant was experiencing progressive
degenerative change of the lumbosacral spine and probably had a
chronic strain and instability at the L3-4 level above claimant's
previous spinal fusion. Dr. Smith noted that claimant had severe
cardiovascular disease involving the cerebral casculature as well
as the i1iofemora 1'vesse1s and into the lower extremities. He
felt that claimant was permanently and totally disabled. He feltthat claimant's disability due to his 197 injury and subsequent
treatment and degenerative changes should be considered
moderately severe.

SAIF Corporation (SAIF) requested that claimant be examined
by the Orthopaedic Consultants, After examining claimant, at
SAIF's request, the Orthopaedic Consultants reported in August1980 they felt claimant's condition was still stationary and
there was no indication for reopening this claim. It was their
opinion that claimant had a slight increase in disability
relating to his lumbar spine due to progressive degenerative
changes above the fusion and that this increase in impairment was
only minimally realted to the injury and subsequently required
surgery. They felt claimant was incapable of returning to his
former occupation in the woods. They rated claimant's total
disability at 60% and noted that claimant had previously beenawarded 60% disability and that this 50% should be subtracted
from the 60%,

In early September 1980, the Board requested the EvaluationDivision of the Workers' Compensation Department provide it with
a recommendation as to claimant's current disability. On
September  5, 1980, the Evaluation Division of the Workers'
Compensation Department recommended that based on its examinationof the record in this case that claimant was entitled to an
additional award of permanent partial disability of 10%
unscheduled disability for his low back injury. The Board, after
reviewing the record in this case, concurs with this
recommendation.
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' ORDER 

Claimant is hereby granted an award equal to 32 degrees for 
1~% unscheduled disability for injury to his low back on June 27, 
1972. This award is in addition to all previous awards claimant 
has been granted for this injury. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compensation 
granted by this order, payable out of said compensation as paid, 
not to exceed $3,000. 

CLAIM·NO. C 164188 

LEO V. JONES, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order & Determination 

October 16, 1980 

The SAIF Corporation (SAIF), on September 22, 1980, 
forwarded various information in this claim to the Board. SAIF 
indicated it did not oppose an Own Motion Order reopening this 
claim for time loss from July 31 to September 3, 1980. It 
requested the claim also be closed since claimant's condition was 
again stationary. This claim had been established for claimant's 
January n, 1969 low back injury. This claim was originally 
closed by a Determination Order, dated August 7, 1969, which 
awarded claimant a period of temporary total disability 
compensation which provided no award permanent partial 
disability. The Second Determination Order, dated August 30, 
1972, awarded claimant additional temporary total disability 
compensation and compensation equal to 64 degrees for 20% 
unscheduled low back disability. This claim was subsequently 
reopened by a Board's Own Motion Order and closed with an 
additional award of compensation equal to 32 degrees for 10% 
unscheduled disability. 

Dr. Joll indicated that claimant was off of work from July 
31, 1980 through September 2, 1980. He reported that claimant 
had been off work for continuing·low back pain. On September 15, 
1980, Dr. Joll reported that he had examined claimant on 
September 2, 1980 and felt that his condition was stable and that 
claimant's overall condition had not chanqed significantly. He 
felt that this continuing back pain was related to claimant's 
original injury and his spinal fusion for it. He rated the 
claimant's impairment as mildly moderate. 
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ORDER,
Claimant is hereby granted an award equal to 3 degrees for

lfi% unscheduled disability for injury to his low back on June 21 
197 . This award is in addition to all previous awards claimant
has been granted for this injury.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to  5% of the increased compensationgranted by this order, payable out of said compensation as paid,
not to exceed $3,000.

CLAIM NO. C 164188

LEO V, JONES, CLAIMANTSAIF, Legal Services, Defense Atty
Own Motion Order & Determination

October 16, 1980

The SAIF Corporation (SAIF), on September   , 1980,
forwarded various information in this claim to the Board. SAIF
indicated it did not oppose an Own Motion Order reopening this
claim for time loss from July 31 to September 3, 1980, It
requested the claim also be closed since claimant's condition was
again stationary. This claim had been established for claimant's
January 6, 1969 low back injury. This claim was originally
closed by a Determination Order, dated August 7, 1969, which
awarded claimant a period of temporary total disability
compensation which provided no award permanent partialdisability. The Second Determination Order, dated August 30,
197 , awarded claimant additional temporary total disability
compensation and compensation equal to 64 degrees for  0%
unscheduled low back disability. This claim was subsequently
reopened by a Board's Own Motion Order and closed with anadditional award of compensation equal to 3 degrees for 10%
unscheduled disability.

Dr. Joli indicated that claimant was off of work from July
31, 1980 through September  , 1980. He reported that claimant
had been off work for continuing'low back pain. On September 15,
1980, Dr, Joll reported that he had examined claimant onSeptember  , 1980 and felt that his condition was stable and thatclaimant's overall condition had not changed significantly. Hefelt that this continuing back pain was related to claimant's
original injury and his spinal fusion for it. He rated the
claimant's impairment as mildly moderate.
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Board, after reviewing the evidence in this file, _finds 

that it is sufficient to warrant a reopening of the claim. The 

Board finds that the claimant's condition is again stationary 

and has been so since September 3, 198~. Therefore, the Board 

finds that claimant is entitled to an award of Temporary total 

disability compensation from July 31, 1980 through September 3, 

19fl0. This award of additional temporary total disability 

compensation is in addition to any previous awards of temporary 

total disability compensation claimant has been granted. 

ORDER 

Claimant is hereby granted compensation for temporary total 

disability from July 31, 1980 through September 3, 1980, less 

time worked. This award is in addition to all previous awards· 

claimant has been granted in this case. 

WCB CASE NO. 79-3851 

DENNIS C. KEMERY, CLAIMANT 

Franklin, Bennett, Ofelt & Martin, 
Claimant's Attys. 

SAIF, Legal Services, Defense Atty. 

Request for Review by SAIF Corp. 

October 16, 1980 

This case is bef~re the Workers' Compensationd Boar~ on tthhee 
t that the Boar rev1ew 

SAIF Corporation's {SAIF_} ;~que:AIF contends that the Referee 

Re fer e e ' s o rd e r. en t .er e d ~ n • r F 1 em i n g, s b i 11 s , th e Re f e re e 

erred in order.1ng i_t _to pay D i•ncreased award of compensation 

erred in granting c.t-;1m~~; ~~scheduled disability for his low 

equal to 80 degrees or • ranting claimant's 

back disability, and thE;l~efer~etheerrpeadrt\"a{3 denial. The Board 

attorney a fee for preva1 ingtloy recited the facts in his order. 
finds that the Referee correc 
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♦-U ^ The Board, after reviewing the evidence in this file, finds
that it is sufficient to warrant a reopening of the claim. The

Claimant's condition is again stationary
September 3, 198fl. Therefore, the Board5?claimant is entitled to an award of Temporary total

31, 1980 through September 3,1980. This award of additional temporary total disability
compensation is in addition to any previous awards of temporarytotal disability compensation claimant has been granted.

ORDER
Claimant is hereby granted compensation for temporary total

disability from July 31, 1980 through September 3, 1980, less
time worked. This award is in addition to all previous awardsclaimant has been granted in this case.

WCB CASE NO. 79 3851

DENNIS C. KEMERY, CLAIMANT
Franklin, Bennett, Ofelt & Martin, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp.

October 16, 1980

This case is before the Workers' Compensation Board on the
SAIF Corporation's (SAIF) request that the Board review the
Referee's order entered in it. SAIF contends that the Referee
erred in ordering it to pay Dr. Fleming's bills, the Refereeerred in granting claimant an increased award of compensation
equal to 80 degrees for  5% unscheduled disability for his lowback disability, and the Referee erred in granting claimant s
attorney a fee for prevailing on the partial denial. The Boardfinds that the Referee correctly recited the facts in his order.
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de novo review of the recc,rd in this case, the Board 
reaches a different conclusion than that reached by the Referee. 
Dr. Fleming is.a psychologist. Claimant was not specifically 
referred to Dr. Fleming by any other medical doctor for 
psychological treatment. Dr. Fleming had assisted the claimant 
in obtaining modified employment after his shoulder injury. In 
this case, Dr. Fleming performed the services of vocational 
counselor and assisted claimant in returning to a different 
occupation. Dr. Fleming is not a medical servator under Oregon 
~tatutes. He is a licensed psychologist who was acting 
independently and not upon a direct referral from any other 
physician. Therefore, his services were not covered under ORS 
656.245. Therefore, the Board would reverse the Referee's 
ordering of SA.IF to pay Dr. Fleming's bill and his awarding of 
attorney fee for prevailing upon SAIF's denial of those bills. 
The Board orders that the denial issued by the Fund, dated 
August 3, 1979, be reinstated and affirmed. 

The denial issued by the SA.IF was for responsibility of any 
psychological treatment. This was based on Dr. Parvaresh's 
opinion that claimant did not have any significant degree of 
psychiatric impairment. He did not feel that claimant was in 
need of any psychiatric care and found no limitation in his 
ability to be gainfully employed. 

As to SAIF's second contention, the Referee's award of 
c o m p e n s a t i o n i n th i s ca s e w a s e x c e s s i v e , th e Bo a r d c on c u r s .• 

Claimant is in his late 30's and has a high school education with 
approximately one year of community college work. He has worked 
as a welder and also as a quality control inspector for a steel 
fabrication company. Due to this injury, claimant did undergo a 
laminectomy to his back. The consensus·of the medical opinion is 
that claimant should be trained for a lighter type of work and 
should avoid constant repetitive bending, stooping, twisting and 
lifting of weights greater than 25 pounds. At the time of the 
hearing, claimant was working for a different employer as a 

welding inspector, the same type of job as he had at the time of 
this injury. Claimant also has a prior shoulder injury which is 
cover ea under the Longshore ·Harbor Workers' Act. Si nee his back 
injury,claimant has attempted to work as a welder but feels he 
cannot do it because of the bending and other motions required. 
The Board, after considering all the relevant factors in this 
case to be considered in determining an injured worker's loss of 
waqe earning capacity and the record developed in this case, 
finds that the award of compensation granted by the Referee is 
excessive. The Board finds claimant is entitled to an award of 
compensation equal to 48 degrees for 15% unscheduled disability 
for this injury. Therefore, the Board modifies the Referee's 
award of compensation granted in this case. 
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After de novo review of the record in this case, the Boardreaches a different conclusion than that reached by the Referee.
Dr, Fleming is,a psychologist. Claimant was not specificallyreferred to Dr. Fleming by any other medical doctor for
psychological treatment. Dr. Fleming had assisted the claimant
in obtaining modified employment after his shoulder injury. In
this case, Dr. Fleming performed the services of vocational
counselor and assisted claimant in returning to a differentoccupation. Dr. Fleming is not a medical servator under Oregon
statutes. He is a licensed psychologist who was actingindependently and not upon a direct referral from any otherphysician. Therefore, his services were not covered under ORS
656. 45. Therefore, the Board would reverse the Referee’sordering of SAIF to pay Dr. Fleming's bill and his awarding of
attorney fee for prevailing upon SAIF's denial of those bills.The Board orders that the denial issued by the Fund, dated
August 3, 1979, be reinstated and affirmed.

The denial issued by the SAIF was for responsibility of any
psychological treatment. This was based on Dr. Parvaresh's
opinion that claimant did not have any significant degree of
psychiatric impairment. He did not feel that claimant was in
need of any psychiatric care and found no limitation in hisability to be gainfully employed.

As to SAIF'S second contention, the Referee's award of
compensation in this case was excessive, the Board concurs.Claimant is in his late 30*s and has a high school education with
approximately one year of community college work. He has worked
as a welder and also as a quality control inspector for a steel
fabrication company. Due to this injury, claimant did undergo alaminectomy to his back. The consensus of the medical opinion is
that claimant should be trained for a lighter type of work and
should avoid constant repetitive bending, stooping, twisting andlifting of weights greater than  5 pounds. At the time of the
hearing, claimant was working for a different employer as awelding inspector, the same type of job as he had at the time ofthis injury. Claimant also has a prior shoulder injury which is
covered under the Longshore Harbor Workers' Act. Since his back
i n j ur y ,cl a im an t has attempted to work as a welder but feels he
cannot do it because of the bending and other motions required.
The Board, after considering all the relevant factors in this
case to be considered in determining an injured worker's loss of
wage earning capacity and the record developed in this case,
finds that the award of compensation granted by the Referee is
excessive. The Board finds claimant is entitled to an award of
compensation equal to AS degrees for 15% unscheduled disabilityfor this injury. Therefore, the Board modifies the Referee's
award of compensation granted in this case.
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.RGfere..:! 1 S order, elated March 10, 1980, J.'.~ wodi[ic:::. 

The Referee's ordering of the SATF Corpor~tian to p~y 
.Dr.· Fleming 1 s·medical bills and granting claimant's <lttorncy 
a $250 fee for "prevai lin9 ory the par ti al denial L:.;s t:E:J by .: t. 
1s reversed. 

It is further orc~ered that clc1irnant" is hereby ~:rantr:::ci 
an award of comp~nsation equal to 48° for 15~ unschcd~led 
disDbility for this back inj~ry. This is in liQ~ of any 
:?rev ious m,rnrds of unscheduled dis abi lit.':' for. ;.:h.i.s · i ,1 j ~:1~y 
which claimant .has been 0rantcrl. · 

The remainder of the Refc~ree' s order is ,:1;:firrr,1..:i:L 

WCB CASE NO. 79-6267 October 16, 1980 

LARRY E. MCCOLLAM, CLAIMANT 
Jolles, Sokol & Bernstein, Claimant's Attys. 
SAIF, Legal Services, Defense Aity. 
Request for Review by SAIF Corp. 

'l'!.,~ SAT!? C:c.cpor.:it.ion s0e}~.s Boan.! revie'.·.r cf r.:~2 Re fe:rc:1.\' ~; 
or.:]er which rcm.:inaod clair:1,1l1i: 1 •.; c.1..a.:u:-. to it for .=.:c:::cptanr:r_• 
and PilYHK:nt of .c:ompens,.1ti0n to which ·i-i,._·. is end '.:led. 

•r·l-1c'· m- -·1 o 1- 1· 1-·\ • :-, 1" t·· 1 · e r>o-=- -,~c,.1 ·:1 --= t·" 1 · ,'i.-., 11('J' ·r. .. ,. _. l ,c..l . • • •• Y _ . .I .i.) l,'.'. • I c,;. .... l_. , -' '- ,/ _. 

f~l".":-'.",s ;:rid adopts the O;:-.L:1.ion· .:=::.r.:::l Order of t_hc 
~opy of which is attached her0to nnd, by this 
,~r.:e a :,nrt hereof. 

ORDER 

tM(~ViC~\-,' f •,Jt­
fa:: [ 0.: l~C(:.. il 

.t:c· :;· e r0.: ·~ ·;.._: , i .:-~ 

T~-:. 1.'' order Gf tli(:~ Rcferr:e, riatc<: f.'.:~!)r.tlt1ry -i.;, :19~;e,, .i:.:, 
aff.:.:rned. 

Cla:Lmc:.1,r1 t' s ,; ll:or.:1cy is 1~~~n.,by ':J ::,~ic:tr.cl ns .. 1 n::-,.-.:·;onab le 
a;~::on1c,,' s fc-e r-.,c h.i.:,~ s0rvic.,:; ,1l'. Eo,·1r.d n.:!\·i.-".v :, :.;11,;,. e.qual 
to $300; p.J.y.:1b: ~~ by l.ht: S.-'\II' ,.::c-l:po1·;1tjc:;1-:. 
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The Referee's order, dated Inarch 10, 19 80 , is iiiocli tioe.

The Referee's ordering of the SA'i’D Corpora t:ion i:o pay
Dr. rieiTiinq' s ■ medical bills and granting claimant’s <ittorney
a $250 fee for prevai ling on the partial denial issr.ed by .. t
is reversed 

It is further ordered that claiinant is hereby granted
an award of compeiisation equal to 48° for 151 unscheduled
disability for this back injury. This is in lieu ot any
previous av;ards of unscheduled disability for rh.rs • in j ury
which claiinant has been granted.

The remainder of the Referee's order is affirr ech

ORDER

WCB CASE NO. 79 6267 October 16, 1980

LARRY E. McCOLLA^'^, CLAIMANT
Jolles, Sokol & Bernstein, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp.

The SAID Coivporation seeks Eoaurd reviev.’ of tf' .e p.eferer;
order which remandod claimant's cla:.m to it for acceptance
a^'id payment of . compensation tc.) v/hich'he is etiti tied.

The majority of the Board, aftoi' do novo reviov; ,  i f~
flr.ms au'id adopts the Opinion' and Order of the Ref'erec;, a
copy of which is attached hereto and, by this re fero'.': , is
made a “.art hercoi:.

ORDER

order of tlK j Referee, riatod Rebruary I ;, is1 r.<}‘affirmed.

Claimant's attorney is h.areby granted as .i rc.;iSC5n3b le
attorney's foe f'.'i: his sei'vj.c.u; at board reN'i''W a cum. equal
t>> $300, pavab;.;j l:)y t.hcj ?A M,r dorfioirat i on .
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J11c1_-jDr.i. i:J ,.iCJY.L:c:::; l:ho 1·:c.:=ercc ~>1:c,pcrJ.y sh) Oi' Lee u,c :);J t-ce:n of p::oc,f f.ccm· the: clai,~~anl to the :,,!,1ployc1:. 'i':•,e: cai,;<,oy,:.r 
·,,.,; ~-: rcci_,:.i.i:ccd to d::.spru,,c the c:tainwnl:' s c:ut!t·::·ntio,,io;. It- .'S tn.1c the <::r.iplo~n.:r stipuLitec: '.:.c- Youn,:'~; p,=:s'.: r,_r~H.;r.icr:'.· 9.~?.::. c_·:1U.y. I bc::!.icvc the clair:ia;·,·'..:. still h:1d c.hc b1.1::c:2n of p~_-(_:v-
:c.n.,_.; by Et ;::irepor,dc.rc111cc: of the c~videncc that Ycunc; :-iac: a,:!:cd in clc:iirnc:int' !..:.; c:.isc as was stic,ulatc6 h,:- had ,i,:::,:rc,:'. :·r,.:;-,c~-:..,l..(-:. ... . ----·- - ~--- --·· .'J\,·.:_; very r..cy ,vi!.:.::C.sscs to the claimant's case 1.•iCL-c ':1it.:'.•.Ln ·.rc:,c1.cd· of ::-;ub~,oe::~ci (You1F: i.mi:: l~ob!Jins) yi::-:.t clairr:an t. · f:.:iiJcd ,_, _ _, ,::.::i1 ;_ 
t. l-~ ·...: !"':-1 • 

1•.S ;,; uni.iv/ I but no:..: _ac; ;__-e cin <; I t '.1 ~l !.. t~h (: Fc· i' '._' i~,----~- c,; I .:r: L. ,· l y s:1iite:1·; ,-_;,,:."! bur::lcn ,Jf proof: c:1 t:hc {:ur::::·;1_·::0:--, c,f '.-✓ ,H.::t:1(•c c:1.,,'.::·­a:•.;_ hac. E:'.>:1:,c1.·:Lr~nc0c ·an on-thc-7oiJ ",tc:,:.:::..de:·1t" ::.r. ::.s-~_:tcL-:::: ~.91'S, l:t·l l:! cl ai 111c111 t • ::; ca s c rnt1 ;::;., t~ t cJ. i l }) r; c. -:, u~; (:~ ::hc:~ l.-c .1.·-: :·1 (I ~;:;l·11 :·'.·.' ~-: 1 {; t. ~·; .· .. ~ t c:o;,,pcns.::ble in-jury occu:r:-rc~i as :..1 conscq,Jcrh_:c ,_·l: :.!1;,t ",=icci.· 
( :1.-~ ~-~11 - 1·1,1-- --,1·c~ ~: C" -1' o i')·~- ---:~ of ,,:""), ~l cc,·L ..... ~ ·=-~~ •·. - ··~ - ,- .. --J ~T .. ~i· ,, :' , .. · .. ' 1·· 

·"·Ile .•.. Jll_ . ..Ls> .1. , i_{)u, ... 1.,,_r: .. ~ .,., _c,1u,_.c1~.1.o., d,.l (,_,.,, _l,L.,_ .. , testimony 1.!, :,ot ::;cf.Cici(!r1t tu .:is t,1bJ i.sh i. t. ·:'h:= oi-:1~· v.:::c5.:,11 n::-port :i.n tl1c i:c::.:orc'! is Ur-. Di:lv.~_s' of nc•c1,_'mbc·:· :~:;, J.'/7._:. I.:·1 that rc 1;0J~t., D.1:. Dc1v.i.s mcntiue;~; s,~'/C.:.:d : . .inc~_c:cnt:,: "s·.'hi.,:1: (~vi-d•:_,;~, t.ly pJ:oc!lic:C(, i.nJ',IrY. '.';ut r.o:,,c of t:.hc .i.1,,:.i.,_:c:n \_,_; ,, r, .. :·h,'.· r.:.L1ir.,0d in:iucy of Ccto:)C;]~ l')t-'",. u(. !);,'}:;!-, J-.. ,.· i::·,!,-,!;.:,.: ,,;,J;1j_·:,-
:1; \ · ·_ l_!_~_l°<~X_S:. ;Ji~ c i. ;1.i n;11; t: ' ,.: Oc l: obc 1: 1.9 ·7 S 't. :·. -:..< d~·.', t.· , ··: c 1 :· . . ;· ,;.c j -.! i:. 
h c.· '..~ LD ·cc s .',. :·: r,.u_; I)•:: (:Cini iJ,: 1 • 2 6 , ; rJ 7 8 ·u, ! ·,, :, :· t : . 

' 11 !.'Lcrc: 1_~-~ ::c)t.ni1·1•:1 
t.- !, i. S 1 !"l J l l C/ l-.C) ;t 

i. ; l 
]Ob 

c.J:::.~ ~:.-J[C!:-; •,,,.·::.1-1-~h rc~.l .. r:~ 
rc}.J!·c:1! c,t·.i.olo(;y". 

I;: fac,:, i::· Younc; r ~-; -:ic:.:.i.vi.tie:-; re,:;anlinq \.:he ·:~C:.'O!:I..:. 'Lng r:<' on­l:.he-job injury cla:i.l'.iS ,.-:ere a_s cgrc<_;L)us ,-:s tl,.:.: st.ipuL .• t:ic-;, wocl~ in<licatc, then the union and/or clai~J~t shou't h~ve tn·our;ht his ac'c.ivi.tie!:-~ to the: -:t:.tenti.on oi' ti~c !·,oc:11::·_'::; (r·.u:.' tt,c Di n::ctor' s; Cors:pli cmce Div is ion ;: c.r appn,:_,1.-.La Le: ii ,: 1:.ic, -. 
1:1:.c:e:r ORS 656. 745 \-;hi.ch provic~cs for civil r,c-it::~ty '.:o~ in­cl uci ;·;c; r a i 1 u r. c ,:n · re, ~x.-r t: c l.1 :~ r:,s . i\ n :i..:1c-, it:- i.l)n ,i .i. be· ni: ;.- .'. ;-. o t= 
:;l:~~h i"i.ct:ion, 
:',1ccc1 ir, l~i1is 

on ,1 t·_i:i:l,}y b;·,:--~:.i;, \,'01ild h'":\·1:! ,:;urcC:! '.:h,i 
,;<:1'.-;c: - ;j,c1t i~;, ,i til',cly cor.L·cc t.5J1r: r.:-i' 

p,:ob lcrn as Ci_)l)O:,;,, d l:·cJ ci 

(;::c'.rll.i.. t:.a:)le d-:i.svo~,;it.i.o:, -

.. ' 
t. l_ 

J '-'101:Jd ,:cvcrsc: the'. l~(~'.',,rc(~ cin,:i 1·ci.ristat::, ::!·1,:: :~.,-.IF' 
Co;__-!">O c~1 tion' s r~ -:_ir~L11.. 
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I cl i sacrea wii:h tho oDini.on of" niajority.

'.rhc ina’j or.i. uy acirocs the r'.ereroe uj.'c perly sI'ii'.'c'Lee r/iKi bar 
c’;en oL p:;oc<C l:rGni the claiiaanL to the oiaployGr. 'i'ho cjyb. oy':r
•.V . ?•; rocra.i.red to disprea/c the claimant's contentionn.m It j..s
true the eiap.lover stipulated tc Younej's past ruracticcr.
c_' 'i_l._lv. I bel.ic.vG the claimant • s til.l had nho burden of prov 
inc by a preponderance of the evidence that Ygupu; head a;. t:eci
in c_.lap.y,ian_t ‘ s ccuye as was stipulated he had acced j.y,•
ci.Vo very key witnesses to the claimant's c<ase wore v/itl/.in 'rcacri 
of subpoena (Youny and Robbins) yet claimant' faii.cci i.o call

BojLi.'d Merbcr McCailis l:o.i: disaoritrv ns i'cd. ■ c-v/a :

Assuminq, but nor aqreciru;, that the :A, fe
sl'iifted nice burden of: proof on the cu.iestioa of
ar.L hac e>yoe rie ncec;  an on the job "r'lcrcident" i
thc: claimant's case must fail because there ir
co'.'pensable injury occurred as a corisecruGn jo o
dent". There is no proof of modica1 causation
testimony is not sufficient tcj estalj.lish Lt.
report in the t.•ecord is br. Davis' of Deccirber
that report, Dr. ijavis mentions several inci.cic
d'.'.'ntly prod\;coa .inyary R>ut r'.ono of the .mold
(.;.i..riimed injur/ o‘ Oc:tcl.)er 197T). Dr. ITavls ha .'
ciuf. befcj.'C! the claim.a::':' s (JcLobor 19 71 inc.ider

'‘tates ir. h.i.s Decembci' 26 , .1978 rot>..>rt: 

rfe ct';
w:uj th 

jt Do to
:'iO sir

i: that
and c;

'fhc on
2., i

n t s \vh.
ents a
r t'.:; a i:

t .r ;d

C't.u .1
• C;lii'

1 Cl 7 ~

. 1C j 
imar,

Pv.'C; : ,:al
1.: 1

a.i ti 

h

'''i'hcrc: i.s n.oilniri
tills injury to da

.j.n a;.:r rotes v; 1; ,i. rjh rcl.^.'.r
lob rclabcvi otioloqy".

In fact, if YouiK;ds acti.vities reuardinq the reporLlng
the job injury claims were a,s egreqious as the st.Lpu.lat
v;ould indicate, then the union and/or claimant should h
bj;ouqht his activities to the attention o.i: the !',oar. ds
t'ne Director's) Compliance Division for appropr.Late ar.i:
ut.dcr ORS 656.745 which provides for civil penalty !:or
duc.i.ru': i'ai.luro to rcpoirt claims. An riCo.i. t i.itrial Don'..; f c.
r.uch aePtLon, on a ti.'.'.cly b<'.is:,.n , woiJl.d c:u.n.;d thi; I'lr
il.'iced in tills i;ac;c;  that is, a t.i.me.ly cor'.urn; tion of ■. n.
problem as opposed to a th.rec year ;; ost Lacl: attempt r. t
C'.q ui cao 1g disposi. tion .

1 wou.l.d reverse t'ne !vef>t] c:e £ina rei.nstatva the S.IIF
Co.r'iora tion ' s der.ial.

OL on 
i c n
av e
(now
re
in 
o!'

 57 

The 

‘ 

 

’ 



   

    
     

 

  

                    
                    

         
          

         
          
         
           

                
      

        
          

          
           

     
   

      

    
   
    

  

                                               
         

          

NO. C 431581 

DEN.NIB C. NEVILLE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 16, 1980 

On October 6, 1980, the Board received from the SAIF 
Corporation copies of pertinent medical reports in regard to the 
above claim. It indicated that claimant's aggravation rights had 
expired and, based on the enclosed reports, it had no objection 
to reopening claimant's claim for surgery on November 3, 1980. 

On August 7, 198A, Dr. James VanOlst advised SAIF claimant 
had developed a progressively painful bunionette on his left 
fifth toe. He related this condition to claimant's March 30, 
1973 industrial injury and recommended that surgical excision of 
the bunionette deformity be dome with a possible trimming of the 
metatarsal head. SAIF's medical consultant, Dr. Norton, agreed 
with Dr. VanOlst's assessment of claimant's condition. Surgery 
has been set for November 3, 1980. 

The Board, after thorough consideration of the evidence 
before it, concludes that claimant's claim should be reopened for 
the surgery recommended by Dr. VanOlst commencing the date he 
enters the hospital for the surgery and until closed pursuant to 
the provisions of ORS ~56. 278~ 

IT IS SO ORDERED. 

CLAIM NO. C 332143 

BASIL L. WEATHERS, CLAIMANT 
Robert Morgan, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 16, 1980 

On June 23, 1980, claimant, by and through his attorney, 
requested the Board exercise its own motion jurisdiction for his 
Aug us t 9 , 1 9 7 l i n j u r y. Th i s c l a i m w a s i n i t i a 11 y c 1 o s e d a n d 
claimant's aggravation rights have expired. Attached to 
claimant's request was a report from Dr. Baldwin who indicated 
that claimant had experienced a significant reduction in his 
activity and was entitled to an increased award of permanent 
impairment. 
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CLAIM NO. C 431581

DENNIS C. NEVILLE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

October 16, 1980

On October 6, 1980, the Board received from the SAIFCorporation copies of pertinent medical reports in regard to the
above claim. It indicated that claimant's aggravation rights hadexpired and, based on the enclosed reports, it had no objection
to reopening claimant's claim for surgery on November 3, 1980,

On August 7, 1980, Dr. James VanOlst advised SAIF claimant
had developed a progressively painful bunionette on his left
fifth toe. He related this condition to claimant's March 30,
1973 industrial injury and recommended that surgical excision of
the bunionette deformity be dome with a possible trimming of the
metatarsal head. SAIF's medical consultant. Dr. Norton, agreedwith Dr. VanOlst's assessment of claimant's condition. Surgery
has been set for November 3, 1980.

The Board, after thorough consideration of the evidence
before it, concludes that claimant's claim should be reopened for
the surgery recommended by Dr. VanOlst commencing the date he
enters the hospital for the surgery and until closed pursuant to
the provisions of ORS 656.  78,

IT IS SO ORDERED,

CLAIM NO. C 332143 October 16, 1980

BASIL L. WEATHERS, CLAIMANT
Robert Morgan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On June  3, 1980, claimant, by and through his attorney,requested the Board exercise its own motion jurisdiction for hisAugust 9, 1971 injury. This claim was initially closed andclaimant's aggravation rights have expired. Attached toclaimant's request was a report from Dr. Baldwin who indicated
that claimant had experienced a significant reduction in his
activity and was entitled to an increased award of permanentimpairment.
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I F Co r po r a t i on , on sept ember 2 6 , l 9 8 0 , adv i s e d the Bo a rd 
that it opposed reopening this claim as it did not appear that 
there had been a materially objective worsening of claimant's 
condition or disability since the last award or arrangement of 
compensation. Attached to this were various reports, including a 
report from the Orthopaedic Consul tan ts, who ind fcated that 
claimant's condition had not materially changed since December 
1977. 

The board, after reviewing all the information submitted to 
it, finds it would he in the best interest of the parties if this 
claim were referied to the Hearings Division to be scheduled for 
a hearing. At the conclusion of the hearing the Referee shall 
first decide whether claimant's current condition is related to 
his August· 9, 1971 injury. Second, if the Referee decides a 
causal relationship exists, then he shall determine whether a 
material worsening has occurred since the last award or 
arranqement of compensation in this case. Upon the conclusion of 
the hearinq, the Referee shall forward a recommendation on -this 
own motion claim together with a transcript of the proceedings 
and other evidence introduced at the hearing to the Board. 

IT IS SO ORDERED. 

WCB CASE NO. 79-2180 

PATRICIA ANDREWS (FIFE), CLAI!v'I..ANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request ·for Review by Claimant 

October 17, 1980 

This case is before the Workers' Compensation Board on 
claimant 1 s request that the board review the Referee's order 
which affirmed a De termination Order, dated September 14, l 97R, 
which awarded claimant temporary total d isabi li ty compensation 
and compensation equal to 32 degrees for 10% unscheduled 
disability for her May 12, 1978 back injury. Claimant contends 
that she is permanently and totally disabled. 

Claimant, a 51-year-old aide in a retirement home, on May 
12, 1978, injured her back when she attempted to prevent a 
patient from falling in the shower. X-rays taken after this 
injury revealed that claim~nt had •spondylosis with 
spondylol i sthesi s, LS, with prominent degenerative disk disease 
in the lower lumbar area." 
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SAIF Corporation, on September  fi, 1980, advised the Board
that it opposed reopening this claim as it did not appear that
there had been a materially objective worsening of claimant*s
condition or disability since the last award or arrangement of
compensation. Attached to this were various reports, including a
report from the Orthopaedic Consultants, who indicated that
claimant's condition had not materially changed since December
1977.

The board, after reviewing all the information submitted toit, finds it would be in the best interest of the parties if this
claim were referred to the Hearings Division to be scheduled for
a hearing. At the conclusion of the hearing the Referee shall
first decide whether claimant's current condition is related to
his August 9, 1971 injury. Second, if the Referee decides a
causal relationship exists, then he shall determine whether a
material worsening has occurred since the last award or
arrangement of compensation in this case. Upon the conclusion ofthe hearing, the Referee shall forward a recommendation on this
own motion claim together with a transcript of the proceedingsand other evidence introduced at the hearing to the Board*

IT IS SO ORDERED.

WCB CASE NO. 79 2180
PATRICIA ANDREWS (FIFE), CLAIMANT
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

October 17, 1980

This case is before the Workers' Compensation Board on
claimant's request that the board review the Referee's order
which affirmed a Determination Order, dated September 14, 1978,
which awarded claimant temporary total disability compensation
and compensation equal to 3 degrees for 10% unscheduleddisability for her May 1 , 1978 back injury. Claimant contends
that she is permanently and totally disabled.

Claimant, a 51-year-old aide in a retirement home, on May1 , 1978, injured her back when she attempted to prevent a
patient from falling in the shower. X-rays taken after this
injury revealed that claimant had "spondylosis with
spondylolisthesis, L5, with prominent degenerative disk diseasein the lower lumbar area."
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l21tc r-~::y 1978, Dr. Di.,tf report.c~(1 tlwt claimc11·,t con:-
nued ,~o havs po.i:1 in h0r .lrnv· back ·area. He fcJt t:·,at 

claimar;t had suffered an c1cut2 lurnbosc1::rc::l ligam2r~tuu::.; :::;c.~·ain 
~; u:-)erinposec1 on her s pond\' .io :.y sis and s pondy lo li s th,:-s i.s at 
LS a.nd her severe degenerative disk jiseasc. At this ~oint, 
(,_, indicated h0, c1id not feel that CJ ,Li,-.._.\l,t Wi.:s a sJccd car.di-
da te tri returr, to he.r iormer ·iob. ;\ ._:ourse o~ t !~eal:~12,.t to 
i'.1cluci0 heat, rnassa.qe ar"id active b.:h.:k r~:-:crcis.;·; ,,;as pYQcsCri.r>.Jl' 
for claimant. Claimzmt was r,.;ferrc('. to a i:i1:,rsic:.c.:i ir, her -
lncal area for this treatment. 

In June l'.J 78, cla.i.rnant c,-::rne i..:ndcr. the t:--ea uc1-2nt of 
Dr. D. Duvics. He hospitalized hor for a period of ~~n c3ys 
in carjy June 1978 for u course of lJd,:.:tion. }iEc nou::c th.-1t 
cl aim2:~t wc1s w2urinq a lumbo,32.cral ~_;,1pport. In :i at,:: ,T Lln<::: 
1978, !~e reported that he hac'. etdvisc(~ claimant ,,,::,_ii:,::;;~ r,:c-­
t·.irniIHJ to he-::-· previous occu:)ation. 

On Auqust 4, 1978, Dr. 0°..ii'E reported th._,t clai.-i11:1t's 
cor:di.tion \•ms Dcdicall/- stationary ar.c t:1c1 t she had ,,iodcrc", ~,.=: 
Lesiduals of po.in ar,c:. li1:<i tation of IM)tion in the 2..umba.:: area. 
It \·1as ~,is opinion that claim2:nt had permanent ancl c''_;;-1tint..in-CJ 
disubility to'-' n'.ocerettE:: nesreo t.h,.it would prohibi~ he:c re­
tucn to work in a capacity requiring heavy lifti~0 a~d pro-
longed bend.inc:;, such as a I1u;~:;e' s aide. 1-!c r:otcc.: th;:-,~- clc:i.i rnani..: 
\ .. •~-:s ea,;cr to re turn to some t:ype· or cr::ployrncr: :: ,,nc't Fc:l. t ::.'.1 cl:. 
she was fit for duty within the restriction'._· he had 01:tli:1cd. 
Dr. Davies concurred with this opinion. 

0 n S e p 1.: c r;1b c :c 1 4 , l 9 7 8 th i s c 1 a i:i·. w a s i n i t i a l l v c 1 o s c c: 
by a Deterrrination Order (;rar,U.ng clZtimant an awcJ.rc e;J ten­
porary totc1.l di s:,bi li ty compcc:nsa tion 21nd ,in awc1rcl ol' c:om1)c;1-

s~-.tion eauul to 32° for 10% unscheduled c\isaoilit'i' ~'::.h t.::< 
bc.1ck injLiry. 

-1"<.i'ter the cla.in' ,.:cis closed, c1.~d.mant ccJ:r(:; in (::o,-1t.act 
v.1i'::.h a Vocatio~1al Rch21biliu1t::_on Oivisiun.· I·lcwcvc.,, r.~lai_:r:c1nt 
i,_~!·,Je1:went serscr.y to hc:c hanci:, J:01.- cl nc_1n-i:1dU'.cotLial ,_-c,lc•V': 
coi-1di:·,i.on in early JS i'0, and vocatiu;,,,~.1. ~,ssii,tur;cc ':,d:'.: 

-:.:e:mpo:;:--2rily stopped. 

· -60-
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I:‘; late i  j.;V 1978, Dr. Dulif reported that claimant con­
tinued ;:o have pain in her low back  area. He felt that
claimant had suffered an acuta lumbosacral ligamentous strain
superinposed on her spondylolysis and spondyiolisthosis at
L5 and her severe degenerative disk disease. At this point,
h'..' indicated ho; did not feel that cjn.im.int was a aced car.di 
date to return to her former job. A course of tireatment t..o
include heat, massage and active back exercio^is v;as prescribed'
for claimant. Claimant v;as referred to a physician in her
local area for this treatment.

In June 1978, claimant came under the treatment of
Ot. D. Davies. Ho hospitalized her for a period of non days
in early June 1978 for a course of traction. He nonoc that 
claimant v/as wearing a lumbosacral support. In .late Jane
1978 , he reported that he had advised claimant agaisu ri: re  
turninc; to'her' previous occupation. . '

On August 4, 19 73 , Dr. Duff reported th..it c la i.'^i n.nt' s
condition was medically, stationary and that she had 'inodorate
residuals of pain and limitation of motion in the lumbar areci.
It was his opinion that claimant had permanent and Contim.ing
disability to a m.oderate degree that would prohibit her re 

#

^turn to work in a capacity requiring heavy lifting and pro­
longed. bending, such as a nurse's aide. He noted th<7d.. cla.iiaar
v'us eager to return to some type  of employii'enn and felt tliai:,
she was fit for duty within the restrictions he had o\:tli:'ied.
Dr. Davies concurred with this opinion.

On September 14,. 19 78 this claim was initially closed
by a Determination Order granting claimant an award c.f ten: 
porary total disability compensation and an award of '■jonipcn 
sation equal to 32° for 10% unscheduled disability foi: her
back injury.

:ir.

.After the claim v/as closed, claimant ca;r:e in contact
with a Vocational Rehabilitation Division. Hov/ever, claimi 
underwent surgery to her hands for a non industria1 relate,
condition in early 1979, and vocational assistance wus
temporarily stopped.

in t
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,July 19 ·79, D L Davies rcpor tc.~d that c :.,L1.:r:..1n:-. L;HJ 
scve~~e cte,:jcnerz.l:ivc disc disease of ti1c lumbar spin(,. an(i :'.,j)-:-.mr1yJ--
o:..ist!:(:sis at the 5th l.uriliar 11:~ve.l. Ils:; felt f.;h0 co1. .. ,·l r_;yi,: re-· 
t..urn to her pn:vious occunat~u:1 and could not c:o ,1ct ;:i ties 
that rL"'qui.rcd he:1vy J.:i.Eti;9, stoopin~J, twistinr_; or o;;l-,(:;"C s .. '...:;·1 

·r:1ction;;. i)1·. Davies tt~lt .it- was doubt::111 th.-:.: c}.,1i".nu:-.~: c· .. i'i.ci 
ho la any :job t.:1.::, t rcq u::.rec a ::ul 1. e :i.cJ:1 t hours o_' wm::-:. c;ae;h 
,:; .-.iy. Ee n ot.ed t,l--i.::11.: she had cor..s tar. t tack poi. :).ttc~ •::'. ·c.,,. h P':f: ,:_,:­

hole chores ir.creased her oair,. Dr.· Davies i.ncLcc~ :.~::c t)':.: -

clair.1ant was n:!q11ired to r~st 2ve·:,::y f,:.ii·J houn; it~ cJoir.~i ._:,v0n 
·,_is,ht hcusewod: anc:. should not attempt !:o do heuvic.;· i-10·,.1se­

hold chores. In· sui:unary, he felt that claiwant cut:.1.0 not 
work a full eight hours a day, 40-hours a wee~. Dr. Dnvi0~ 
reported cJ.aimn.nt' s low back pain w..:is a9~,;rcJ.'Jilt.ed by ;:1'.·olo;·1c1c'!c:i 
~, tancli r!~J , sit ti r~~-r o.f J) h~/S ~~ c a2. :-1c ti\' it i C:!S • Er:. no tc d. t-.l-! ,~:it_ 

claimant's co;-idi tion a·t times was \•101~se anc1 that at o ·.hu: 
ti~es was better. 

In AticJus t J.9 79, clairn.:rn·t w0s re-con tact2d by t1·1.-:· ?ic:ld 
Scrvi~es specialist. At that time, claiwant de~lincG to 
further utilize the services cE the ~ielci Services Divi3ion. 

D:r. Duff, in Sc:pternlJer 1979, r,:;port.::!c: that !1e :'c,1.,nc': U.at~ 
c:l,1imcmt's pain also at t.imes was worse anc; ;;t: o'.::hcr" ti:·.,:!f, 
better. Claimant stated that she _co•,_i:;_d not :;; c-1nd f:-::>_i.- :-r1,::,:u-= 

- l:.han abot,t i1 ha 'i.f zm hour and could not sit for n•.orc tnan 
one or two hours at a time. :;he repor tcd that she a:, ::.c r ... \::: 
a lot of difficulty with heavier house~old duties. De. Duff, 
after reviewin9 his previous l':xamina tion anc. Dr. DavL.:s' 
July 19 79 report, felt that claimant had a modcra.·:.:cJ.:: sevec::.-0.\ 

continu;.nq d.i.sab .. i.:1.il:y that. mnc·.:.' .it: rnC: . .ikeJ.y !:n.:.:t sht:· coulc 
evc2r: c2o liqht work for a .fuL. ei,:iht-hc-ur duy. Ile f'::"1.1. tJ-.-::?L 
'.::.=.:1:- Sj,~mpto~i::, :'-'er.-:'! c_ompat:~~.l.e:: -_.,~_th c.1 limi te:r! c:.uty for El :~,:;'.:r­
nonr o;::,y, .lO-no'..::: •.-1ee.-:., i.r sh-2 cxcluc:,::d any he.::.\··.: L.fl~_Lrw 
and bendin~r a:,d 1•1c1s al.1.owed tn \Vork where fr,::qu0;~t ,.:h::.,.-rJ;s 
DI' pos.i tion ·.-,,rere pos si.bl12 an6 physical acti v~ ·t.v ,·n:is ct•.'.'.'!~ :i.aole:. 
D'.:·. D·.1:;: f conclcdcd th2.t he:: die:. n·ot c,):-~pec·~ any ·:m:th(-:r :Lrnp.rr)ve­
:,,L,nt or dc::t8rioration in c.lai1,.ant's cor:ditior-, and thcJl:. she, 
w~s medically stHtionilry. 
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"in July 19 79, Dr. Davies rcporued dial c".ax.T.ant
severe cieyenerative disc disease of the lumbar spine.
c;lis3uhosi53 at the 5th lumbar level. He felt she co;..,.;
eurn to her previous occupation and could not cc ^lct:
than required heavy lifting, stooping, twisting or o;.
metions. Dr. Davies felt it was doubtful thn i clui'.na
hold any job that required a lull ei.ght hours or worn
day. He noted chat she had constant back par and
hole chores increased her pain. Dr. Davies indicatoc
claimant was required to rest every fov.' hours i.n doir.
light housework and shoul.d not attempt to do heav'ie.i'
hoid chores. In summary, he felt that clain'ant covni.a
v/ork a full eight hours a day, 40 hours a week. Dr.
reported claimant's low back pain was aggravated by p
seandinu, sitting of physica.1 activities. Ke noted t.
claimant's condition a^t times was worse and that at o
times was better.

r') C;
anci op

••i tics
her s
r. t c.'\.!
each

ondy 1
i.'C 

Id

n r^• ’ c" >-•

a c?veri
•louse 
n o t

Da. vi c s
'o 1 on 1)

I'i r) “b
GC

In August 1979,
Sorvi cos sped a 11 s t.
further utilize the

claimant
At that time,

cl: the

re contacted bv the Pield
c;la.Ln'an t dec 1 inee to
yield Services Divis: .on.

Dr. Duff, in September 19 79 , rogportec that he :A:’0
claimant's pain also at times was v/o.rse and at: other t
better. Claimant strated that she .could not srand fo.v
than about a half an hour and could not sit for more c
one or tv.'o hours at a time. She reported that she
a lot of difficulty with heavier household duties. D.r
after reviewing his previous c;xamination and Dr. iPavie
July 19 79 report, felt that claimant had a mioderatelv

inaL sn.f. c
'''■ ''ylx

continuing disab i. ,li Ly that mad.:.' it u! 'yike].__
even do light v/ork for a full eight hour day. Ho 
lie.r syn‘i])toms wcore c.ompjatible v/ith a limited duty for d
hour day, 20 hou;: v/eea , if she excluded any hc c'ry Ij.ft
and bending and was allowed to work where frequent ch:-.
of position were possible and physical activ: t.y  v/as u •/

nd tha
i;'.i;:ri
rno.rc
hail
o h ..id
. D ui:

s Gve re
oui c

t he dll no' oxpe' li n'concluded th.
deterioration in claimant’ .s condition

v/as medically stationary.

Dr. Dui
or

1 lu; thcr 
and that

:. oui' 
.L ngj
ailable
iiniv.ro vc 
sho 

 61 

— 



            
          

           
          

          
       

          
         

            
          
        

         
        

          
    
  

 
  

  
  

    
            

       

        
        
           

             
           

        
             
          
        
           
            
           

         

         
          

         
       

         
       
         
        

         

      
      

 
 

           
       

                     
          
          

      
         

 
 

  
 
    

  
 

the; tiF':C o_f the hec1ci;1,;, clai1r,;::1n t wos 5 .3 '/C;,01:·.c; cld 
;ind had an eleventh lJ:t"Fldc· 0ducation. l\ll of ·c:1ai1ri,rnl· 's ·,;c,i·\.;: 
history of jobs which -:::ould be class.i..iied in u mc1nual Lilior 
type of empl.oymen t. Sh,~ has perforrn.cd c:, number of 1obs ir:­
volying work in a factory and also VDrious nursin~r jcbs. 
Clai~ant testified that these jobs req~ired lifting, swee9-
ing a~d mopping, 2 lot of standing and other physica~ ucti­
vities. She compluined that her back st~ll bothers her and 
t:iat she has crarnps in her lc<:;s. Sh2 indica '.:.cod thwt· ~,e::c LJZL~k 
poin was const~nt. She stated that her back injury h~s af­
;ected her walking, he~ standing, her housework, sit~in9 
and riding in automobiles. Claimant testified that she is 
cur~ently taking medication for her condition. She s~ated 
that her-husband does all the housework and that she ~as to 
lie c7.0h1:1 durirHJ·thc day and.use a heati:,q_:JarJ to rc•lii.:::v'2 hc:c 
b:,,;k p~:in. Clair.1.a:1~: stated that she went to .-:n c:-rir;luyr,cn·;, 
of:.:ice to tr:/ co find ernployrr1e1,t but \•1as ur.s •.1c:c:css tu~. 

Mr: 1.-:ilson 1•ialker tcsti'.:°:iC:;o that ;1c-: is ,.1 ccrt-.if,_:•6. ?oi:::~\­

tiona 1 ezpcr·:.:.. /1. f tsr in terviewinq c:l air,1c1n t etnd [C vi e:•~iinc:; 1 .. \-J: 
, 10dica.~ ceports, he opined thi.c l he:; V/(JuJc'. have been not d.DlE:. 
to find any jbb that claimant woul~ be ~ble to do at ~his 
time. Ee noted that claimant, in adc~i t:i.on .to her b:~c;s;., also 
had difficulty with· her h~nds. Cl~i~ant described .J typicAl 
day to him and indicated that ~he spent at ]east half of her 
day 1~,:i.!lq down in bed. Claimant inc:icoted th2'c shf: took 
):Jain medication \·1hich rendered her unable to c;o anyt.hin~1. 
Vir. ;'ia..~ ker felt that claiPlun·~ would be. unabll' to keL2~-, the 
-~cb evc:1 if she c1.i.d find one. H,2 fc.:Lr: thal: :i.r Cii.1i.ri0 ,:,·,t 
could :)er form c, sedr.:::ntary type of job it 'tlOl.iJ.d h2,vc i...c be: 
an entr:i,-levcl job bccc1.use she lacked any i:Ti,nsfcrr:,'..:~c s'.·::i~h,. 

The .Referee, after ccvie1•linq 2L1 th0 12vi.'!cncc i.n this 
c·,1s0, .::elt that clai1:1c1nt :1ad L1iJ.ccl to prove thc1t h,::c dj_s­
ability was greater than that awarded by the Dctermin~~ion 
01.-der. Therefore, the P.E.fc1.-c2 afEi!'."r:1cd the DeteL-ini:12• :~ic,:: 
Grder. 

'I'he Board, after de novo rc:.:vic,,1, modi fies the Fe ;'ercc' s 
order. Claimant has suffered c'l lu;11bosccral st:c~in SUF.:~C-:T:­

posec:i" upon her spondy1olysis ar:d sponoy lolistl!es:.~, uc LS 
level and has severe degenerative disc dise~se. Cons~d~ring 
the relevant fac'..:ors in this cci.sc such a.-; clairn0,1t 's 2:c;(,., 

· · t.'1-.c: f-;c,:. n·: h nds · t)·,c. l·. education, prior work ex?cri~~t~, cc~., 
c2.aimant has established t.::il:~ ~~.he has su::fcr..:::,i. .:1 s;re~t_e.r 
Joss G:° waqe ear;1inq capac1.ty 1:lue to t:1is in~ucy ,thap t1"1nt 
for which _she has been previously. COit.j?ensu te,:: · h~•~~''· ~•-~ ~ ~ _ . _ 
th B · ,-a does r:ot f:ir:d claimant 1s pE·n'!~anc~ntly ~i.u , ___ .t,1_Lty 

·..:i· 8 bol._,,~ 'l'l oa•-rd- 11otcs ,_•,1-11-- t'ne P\Jidc:ncc incJic:ut,:<, t.:-.at. L,lsa . (,d.. 1e ,_, d... . '--• ,. •- - • ·. , .. , . . 
• J J ··-r1 to s2ck ~1uir:1D·'t has not cstablisr,ed tnat s 1 e: :ts • . ._ri ..• -,,. ·. , 

\..,, {. n ~- . - I- - ·1 •-) ..... - r. .... l1r.'.!i h~c~ """'1:Qt ··-,:lae a rec•ulc.1'~ :i.nd gG.l n tul cmploy;rier: c.: ctnc ,_: ·., c. ..,. 0 , '-• -· •• ··'" ., . 

:i ·-, '1 ,-f' t ,_ o·o·t-··1··, ~:,.,-•r-1 ef'.loloy·ment. 3,,sed c,,, a.Ll rcasonao .. e 81. or LO '-' ,. CJU.,,- •,. • ., ·-~-- . 

' 'd e i' n tl•l· 5 c"c,:, ·the> noard i=:u1as that cla11,,.:crnl. t.ne evi enc· , . ._,c:. ... , , ~ '"' . . 
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At the tiriG of the hearinc;, cl'aiir.ant was 5 3 years oicl
a.nd had an eleventh yradc education. All of 'claimai"! 1;'s v;oi:k
history of jobs which could be classified in a manual labor
type of employment. She has performed a number of jobs'in 
volyincj work in a factory and also various nursinq jobs.
Claimant testified that these jobs required lifting, sweep­
ing and mopping, a lot of standing and other physical acti­
vities. She complained that her back still bothers her and. 
that she has cramps in her legs. She indicated that' her bac
pain was constant. She stated that her back injury has af­
fected her v;alkincj, her standing, her housework, sitring
and riding in automobiles. Claimant testified that she is
currently taking medication for her condition. She stated
that her husband does all the : housework and that she has to

#

k

lie down djjring thc cay and
DUCK p.
of fice

In. Claimant stated
use
tha 

a heating
. she went

pad to relieve mir
to II c mp 1 c.)yr 1 la n u

to try to find employmer.t but v;as unsuccessfu

Mr. Vfilson Walker testified that no is a certifvoca­
tional ezper t. After interviewing claimant, and reviev. ing thc 
nedicai reports, he opined that he v/ould have been not able
to find any job that claimant would be able to do at this
time. He noted that claimant, in addition .to her back, also
had difficulty with' her hands. Claimant described .;i typical
day to him and indicated that she spent at ].east half of her
day lying down in bed. Claimant indicated that she took 
pain medication which rendered her unable to do an;ything.
.Mr. Walker felt that claimant would be unable to keep the
job even if she did find one. He fell that if claimant
could perforrri a sedentary type of job it v/ould have Lc be­
an entry level job because she' lacked any transferrat 1c skills

The  Referee, after reviewing all the evidence in this
CMse, felt that claimant had failed to prove that her dis
ability was greater than that awarded by the Determination
■Order. Therefore, the Referee affirmed the Determine'uion
Order.

The F3oard, after de novo review, modifies the Jlcferce's
order. Claim.ant has suffered a lumbosacral strain superim­
posed upon her spondylolysis and spondylolisthes1s at LD
le.vel and has severe (3egenerative disc disease. Considering
the relevant factors' in this case such a.s claimant's acre.

education, prior work experience , cn:
claim.ant has establi.shcd that she haf su

the
■ To

Roun! finds
c; reac

loss of wage earning capacity due to this in:■ ury ^than
for which she has been previously compensateu. Howc.vc

not find claimant is permaneritly andthe Board doe^ ..v. ^         , ...disabled,. The Board notes that the eviaencc indicaL r .
claimant has not established that she is wiireng to s a
regular and gainful employment and than sne hac no. .mu
reasonable effort to obtain such employment.
the evidence in this case, the Board [mas that, claiu...
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entitled to an aw<.1rr.l of cor,1pensation ec1Gal to 160' foi:· 50% unschedule6 disability for her back injury. Thi5 is. an increc:t::;~: of 128° for. 40% unsc:1eduleci ::lisa.bi-lity fo.r ~r:is · 
injury. 

GRDER 

~he Referee's order, dated January 171 1980 is 0o<lificd, 
Claimnn t is hereby ~1-r<1n ted an award 0£ compens <1·:_:i.on equal to 160° for 50% unscheduled disability [or he~ back injury. 1~is award is in lieu.of any previous awards of un­scheduled disability claimant has been 9rantcd ·for h<...:r- I ~ay 

17, -1978 back injury. 

Clair11,:1nt 1 s attorney 1.s hereby c:Jranteci a.s " re,)~;c::,:1bL.• :.i.t torr.ey fee fo1: rd.::: s.er.vices at Board revi.eh a s uri~ ect ~1;:·, l -.~c, 25% of the incTcasGd compensa::.ion granb'~cl by t.ni:_; Ocd::'.~, payable out oE said compensati.on as paid, noL co e~cecd 
$3,000.00. 

WCB CASE NO. 80-399 October 17, 1980 

ELSIE GIBSON, CLAIMANT 
Michael V. Johnson, Claimant's Atty. Schwabe, Williamson, Wyatt, Moore-

& Roberts, Employer's Attys. 
Order of Dismissal 

A r.e(il-,cst fo:r- :~lo~vi(•\•: 1vdf, :::-cccivcd i,y t:r1e i~oar.<:i (Ir, ~-;arch 28, 1~80 CJ:orn c]n:i.1;1,·1nt.',3 ,.l'i.:.torncy seck:i.nq r:cv.i_,:,w :.ii' ::l--.1..: .Re.i:er-ee 1 s order ~ntcretl in the ~bove~c~t~tle~ ~~ttcr. 

i\].Lhou,Jh th2 J'.'eC'_!~iest f.or review i-• .-_jS tim0lv, i.:: cc,:~\.· o .;J_::._c: r:~::1uest \•,'as not rac:..i2.ec: -:~.::. aJJ nr;::cessar:y ~)~.~:-U.c.::·-; ;_./i.t::·, 1·, 30 day:·.~ ,-, f:ter t;h~ dat.e o[ the i~e ::!?:re•.;' s orct~r .. ;,;.:,; :~cqui r e.d 
·1:,/ ORS 656. 29::. (2). 

'l'I!'/~REYORE, c .la.i na:·, !: 1 s rcc[v.es t for Boa·u~ re v:c-,,..,- .1 ·-~ her:eby -ci.i.s;r::i.:3se,': c11,c3 the qi'.'dc1: of: the E0:i.:e:n::,:~ i~; -;:i_na l o;-)erat.i.cn cJi: 1a.·1•.:. 
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 is entitled to an award of compensation equal to IGO" lor
50% unscheduled disability for her back injury. This is. an
increaru  of 128° for 40% unscheduled disabi lity for Lhis'
injury.

Gl' iDmi '
The Referee's order, dated January 17,. 1980 is modified

Claimant is hereby granted an award of com}:)Gnsa'.' ion
equal to 160° for 50% unscheduled disability for her back
injury. This award is in lieu, of any previous av/ards o:: un­
scheduled disability claimant has been granted for her i;ay
17, '19 7 8 baclv injury.

Claimant's attorney is hereby granted as a. reasonable
attorney fee for his s.ervices at Board review a surf cc ut.1 no 
25% of the increased compensai.ion granted by tnis Order,,
•payable out of said compensation as paid, not to enoecd
$3,000.00.

October 17, 1980WCB CASE NO. 80 399
ELSIE GIBSON, CLAIMANT
Michael V. Johnson, Claimant's Atty
Schwabe, Williamson, Wyatt, Moore.

& Roberts, Employer's Attys.
Order of Dismissal

/'■. request for reviev,’ was received by the iioarc on March 28,
.1.9 80 tk:om claimant's attori'icy seckiiw) rcvli.'w o'f ..■hk.: Re.i:eree's
oi'der er; tcred i’n the a.bove entitled ma tter.

Ai.Lhouqh the request for .review uas timely, a copy o':
aid rcjiuest was not mailed to a 1.1 necessary pai'aios w.i. if'i 1 r
;0 ckavn after the date of the Re;:eree's ord^i: .n.; rcq^iired
y ORS 656.295(2).

'ThLREFORk , cla.i ma:. t' s request for Loarc rerview
hereby •cisad.ssec and the order of the Referee is final In
OTDera 1...Lcn o f 1 a'w.
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CASE NO. 79-187 

LOLA M. HUNT, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp. 

October 17, 1980 

This case is before the Workers' Compensation Board on the 
SAIF Corporation's (SAIF) reguest that the Board review the order 
of the Referee. SAIF contends: (1) the Referee disregarded the 
prior adjudication of claimant's claim which held that her injury 
was a shoulder problem; (2) he improperly continued the hearing 
to allow claimant to gain rebuttal evidence which was available 
prior to the hearing; and (3) assuming claimant had carpal 
syndrome, it was not work related. 

The Referee also found the October 17, 1978 Determination 
Order was premature and ordered the claim reopened and remanded 
to SAIF for payment of temporary total disability compensation. 

The Board finds the Referee correctly recited the facts in 
his order. 

After a denovo review of this case, the Board modifies the 
Referee's order. The Board agrees with the Referee that the 
SAIF's denial of claimant's carpal tunnel syndrome was incorrect. 
The Board finds the opinions of Drs. Melgard and Shaw persuasive 
in determining the carpal tunnel syndrome is related to an.on­
the-job injury. 

However, the Board does not agree with the Referee that this 
claim was prematurely closed. On the date temporary total 
disability was terminated, Dr. Much reported claimant's 
condition was medically stationary and the claim was ready for 
closure. In early 1978, Dr •. Yamodis indicated claimant was 
unable to work and scheduled additional testing. However, in 
late May, he reported claimant felt her condition had improved 
and wished to have her "follow-up" in Salem or Portland. When 
asked if he concurred with Dr. Much, Dr. Yamodis stated claimant 
needed "follow-up" 'by a neurosurgeon. The Board finds the 
preponderance of the evidence indicates claimant's condition was 
stationary as of September ?.7, 1978. The treatment suggested by 
Dr. Yamodis could be handled under the provisions of ORS fiSn.245. 
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LOLA M. HUNT, CLAIMANT
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp.

WCB CASE NO. 79 187 October 17, 1980

This case is before the Workers' Compensation Board on the
SAIF Corporation’s (SAIF) request that the Board review the order
of the Referee, SAIF contends: (1) the Referee disregarded the
prior adjudication of claimant's claim which held that her injury
was a shoulder problem; (2) he improperly continued the hearingto allow claimant to gain rebuttal evidence which was available
prior to the hearing; and (3) assuming claimant had carpal
syndrome, it was.not work related.

The Referee also found the October 17, 1978 Determination
Order was premature and ordered the claim reopened and remanded
to SAIF for payment of temporary total disability compensation.

The Board finds the Referee correctly recited the facts in
his order.

After a denovo review of this case, the Board modifies the
Referee's order. The Board agrees with the Referee that the
SAIF'S denial of claimant's carpal tunnel syndrome was incorrect.
The Board finds the opinions of Drs. Melgard and Shaw persuasivein determining the carpal tunnel syndrome is related to an on-
the-job injury.

However, the Board does not agree with the Referee that this
claim was prematurely closed. On the date temporary total
disability was terminated. Dr. Much reported claimant's
condition was medically stationary and the claim was ready forclosure. In early 1978, Dr. Yamodis indicated claimant was
unable to work and scheduled additional testing. However, in
late May, he reported claimant felt her condition had improved
and wished to have her "follow-up" in Salem or Portland. When
asked if he concurred with Dr. Much, Dr. Yamodis stated claimant
needed "follow-up" by a neurosurgeon. The Board finds the
preponderance of the evidence indicates claimant's condition was
stationary as of September  7, 1978. The treatment suggested byDr. Yamodis could be handled under the provisions of ORS 656. 48.

#

#
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indi n~;' no pre;:1.a tun:, clc~~ ure, th('" ne: :< L iss uc tc ::c 
cJecidcc'i is wh£:.::tl-,cr c,·c not clairnuT1t 1 ,; cond.i.ti_,-.-,n ilas :::,_!·,:-ir~1-­

·1.::ited so as to jusl:if:y ceopt=nin0 of this clc1L11. 'l';,c_·- ncd­
_ica 1 ev.i.denc(2 indica c:e5 clai ni0:; t nee els ac1di t., ,)n" i te~t inq 
and sur1ery if she htis increasL~d difficulty 1:JitL her ::arp11l 
tunn0l syndrome. Dr. Mel9arcl, on J1.p;~i l 18, ~.979; rep•.)t:l:.C:'c 
clairnar.t was ho 11incr a :i.ot of Lrouble with her hand ,-,_;-i"cl ',:,skcci 
:::.llis_ cJ.air-1 be reopened for a ;.,yclo9rarn, ne1:vc concil:Ct:·'..)r, 
stl;d.ies cJ.nd pos,;ibly C:::-:plor0t.ion of the medL:.i-, nc!~vc dt d:..2 
right wrist. Claimu.nt had returned to work r1s zi cook i_)r:i.,::i.c 

to this rc{"JOrt. The Orthopacchc Con__:,u.ltcnts, in I,Jay }979, 
~~cpm:ted cJ.aimant 1 s condition WiJS -sLa.tionar'/ ;;rnd the clc.1.ir·: 
ne:0d not be reopened.. The Eoc.,rc1 fine:::..: the pr:cponde 1:~1;·!c0 o'.'" 
U-:,, .:c·.r:i.dence i:,l1iCDt.es claimant's crn·,di tior, :r,as not ,1.•_;<_:L1-

\'c1~cc;_ since the last a\vacd of comp'c::n~;21tion. rt \•1ouJd appc_,.:_;,r 
U-.,.c i[ ancJ when cL::i:i.rnant. does cxpericr.cc in,.:l'l'~af;ecl di.::t:~.­
culty with her·carJal tunnel syndrome and is hosrita1izcJ 
:for additional test.in,; ,:rnd pcJssibly e::plorac.-~or: Gl: :·.lie: 
no.di.an n0rvc of th<:: left \vrist, thi::; c:L.d.rn srw1-.::.1· tr:, ,.-c~­
or:,er.cc: -

'l'nc Board ~,-~so finc1~, the 0ctobc2r 17, ]':Pd DL:h•;_r:,i··1at.ion 
o-,~dcr · i~,; incc,c·,,_;ct: i:1 i.Ls aw;ird of 5<;, lo:0;s of cL1in~;r_,-' o~ 

r.i.Jht h,7nd. C.iair:1ai:t's :Lnjuc/ wos to bc1· arr:. 2,1,:i no!· en ht.:1· 
hnnc:. Thr;:reforc, U1c lJoard ar:cncs the ne:tenr,.i.r:,Jti.on C"i::i,?:::- t·<.:. 
re;1c1 "5 :x>rce.:nt lo::;:-; of voix,~ ricJht:. .'-,Ji::-corm." 

Gi-ZDEP 

'i"'~:t;, 80f,~cE2e'::; vz,coti.n<:J the Octob,.-)1: 17, ,,;,·<; ;~;e::,:.,r;.~ira­
tion OnJ~:r ,-o:.s :1 pr8M,.1t:u[C'! clo:._;ure c1n,.: or:c:(~ci.r-.,; the: .. :·.,1i1yi 

reopened dnc1 .remzrnr.l.in_q it to the Sl\IF Coq)orn ti.o:·, :~.s ; c-
veJ:r,;ccl. Th1c: Uct.obGc 17, 1.978 Det:c1~;;1j __ ;1at.ion O.--c!cr :i.<;; ,-,:~-
~:tored, rr,odifi.c,j by ch,:,,nqirHJ -Lhe :iw-u:d or pc~~;nc.1non"..:. (",,.-ct:L:1:, 

(iisab.i.l:~ty tr,_ S'i, Joss of: clc1irn2-nt's ri.c!nL fri:1:e:.1cr ctn:: :::10 

Bo,1nJ ;jff:in11:,; this rncciii~i0d D•2tcrm.i:1::-;c.ion Ore:,~:~. 
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Findinc;' no pre;yi.rituro closure, the nex'c issue ic :.:c
decided is whether or not claimanb's conditior. has acrp.rri 
■sated so as to justify reopenincj of this clai.uu Tec ned 
ical evsLdence indicates claima;'t needs addi t.i'..‘)na.rt. test ing
and surgery if sl'io has increased difficulLy v;itl\ her ;.:arpAi
tunnel syndrome. Dr. Melgard, on,.April 18 , 1979; reported
claimant was having a lot of trouble with her hand a.hd'asked
tills claim bo reopened for a rr.yelograra, nerve , conduction
stiidies and possibly exploration of the medi^in nerve at the
r.i.cjht v;rist. Claimant had returned to work as a cook prior
to this report. The Orthopaedic Consultants, in ■'iay j.979,
?:(Dported claimant's condition was ’Stationary and thr. claim
need not be reopened. • The Bo^ird finds the preponde ::aviCG of
the evidence iridicates claimant's condition lias not aggra 
\’a tea s ince the last award of comp'ensation. It wou.ld appea
thar. if and v/hen cla.imant does experience increased r'if
culty with her'carpal tunnel syndrome and is hospitai.rzed
for additional testing and possibly
median nerve of the left wrist, this
oTjened.

exolora e.ron ot 't ('.1
c.i aim snou bo

Tne Board also finds the October 17, .1978 Determi'aaiiion
Oi.'der'.rs inco r'osc t in its award of loss of claim:..', t ' s
r.lght hand. Claimant's injury was to her arm and no: t<"> hej 
ha.nd. Therefore, tlio Board amends the Do termij';u tion Or der to
read "5 percent loss of you.i: right .''orcarrfi. "

OhDER

; ’ 0 fe ,r cc ' s c> i:de r, da te d .1. zb , . .1.9 I’lO , i s I'.'iOd.i 1" le

vavcating the October 17,
a ]:>r0i:'ia turo closure anc.l o.rderin

o Dez.en.m.na 
t hi e '. a i m

.1. O

The Kor.eree
tion Order
reopened Z'.nd remanding it to the SAIF Corporation
versed. The October 17, 1978 Det;ei:mina tion Order is re­
stored, .modified by changing  the award of permanent p..rtia
disability l.oss of claimant's might foj. earm. an.'; the
Bo.nrd a i;fi.rrns thi.s modified Detcrm.i.na cion Order.

'he remainder o.l the Bcl’e.ree's o.rde.r I 1 rrru.
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CASE NO. 
WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO. 

JACK MOORE, CLAIMANT 

79-6527 
79-3501 
78-7421 
78-7422 

October 17, 1980 

Malagon, Velure & Yates, c1·aimant' s Attys. 
G. Howard Cliff, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

This case comes before the Workers' Compensation Board on 
claimant's request that the Board review the Referee's order. 
Claimant contends that his current cervical problems are due to 
his 1972 and 1973 injuries and that he has suffered more 
permanent partial disability from his April 8, 1978 low back 
injury. 

The Board finds that the Referee correctly recited the facts 
in her order. 

After de novo review of the record, the board agrees in part 
with the conclusions reached by the Referee and disagrees in 
part. 

We affirm the conclusions reached in WCB Case No. 79-6527 
and WCB Case No. 79-3501 but for different reasons. The 
claimant was injured August 14, 1972 and March 27, 1973, both of 
these claimant were non-disabling and required only brief medical 
treatment. At the time these cases were processed the Board had 
adopted a policy of "administrative closure" of claims in this 
classification (medical only). See Administrative Rules of the 
Board, Article 4.v'll (1970). The Board had adopted Article 4.01 
as administrative expendiency for the purpose of alleviating the 
"paper work" burden associated with the processing of these cases 
under ORS Fi5fi.2fi8. The administrative ·ease this procedure 
accomplished in facilitating the process of these cases ran both 
to the Board and to the carriers and selfinsurer-s. 
Notwithstanding Article 4.01 Sub{B) the understanding, generally 
accepted, was that these cases would not "legally" be closed 
until a determination order had been issued and that a 
determination order would be issued only upon the request of one 
the parties--therefore absent the issuance of a determination 
order under ORS FiSFi.268 the statute did not commence to run. 
Contiary to the above understanding several cases have been 
adjudicated on the issue before the Board in cases WCB 79-6527 
and WCB 79-3501. The controlling case is IN THF. MATTER OF THF. 
COMPENSATION OF MAGDALENE WOLFE, Linn County Circuit Court Case 
# 3R fiFi 9 decided by Judge Courtney Johns December 21, 19 70. (WCB 
Case No. IS9-2327) In letter opinion dated September 17, 1970, 
Judge John states: 
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WCB CASE NO.
WCB CASE NO.
WCB CASE NO.
WCB CASE NO.

79-65 7
79-3501
78-74 1
78-74  

October 17, 1980
#

JACK MOORE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
G. Howard Cliff, Employer's Atty.
SAIF, Legal Services, Defense A.tty.
Request for Review by Claimant

This case comes before the Workers' Compensation Board on
claimant's request that the Board review the Referee's order.
Claimant contends that his current cervical problems are due to
his 197 and 1973 injuries and that he has suffered more
permanent partial disability from his April 8, 1978 low backinjury.

The Board finds that the Referee correctly recited the facts
in her order.

After de novo review of the record, the board agrees in part
with the conclusions reached by the Referee and disagrees in
part.

We affirm the conclusions reached in WCB Case No. 79-65 7
and WCB Case No. 79-3501 but for different reasons. The
claimant was injured August 14, 197 and March  7, 1973, both of
these claimant were non-disabling and required only brief medical
treatment. At the time these cases were processed the Board hadadopted a policy of "administrative closure" of claims in this
classification (medical only). See Administrative Rules of the
Board, Article 4.01 (1970). The Board had adopted Article 4.01
as administrative expendiency for the purpose of alleviating the
"paper work" burden associated with the processing of these cases
under ORS 656. 68. The administrative 'ease this procedure
accomplished in facilitating the process of these cases ran both
to the Board and to the carriers and selfinsurers.
Notwithstanding Article 4.01 Sub(B) the understanding, generally
accepted, was that these cases would not "legally" be closed
until a determination order had been issued and that a
determination order would be issued only upon the request of one
the parties--therefore absent the issuance of a determination
order under ORS 656. 68 the statute did not commence to run.
Contrary to the above understanding several cases have beenadjudicated on the issue before the Board in cases WCB 79-65 7
and WCB 79-3501. The controlling case is IN THE MATTER OF THE
COMPENSATION OF MAGDALENE WOLFE, Linn County Circuit Court Case#38669 decided by Judge Courtney Johns December  1, 1970. (W^CB
Case No. 69- 3  .7) In letter opinion dated September 17, 1970,
Judge John states:

 66 



             
                

                 
        

  
       

         
        

          
          

    
         
        
                

    
      
               

                           
        
         
      

          
        

         
        

                    
                 

        
          
           

          
          
          

         
         
                  

                     

fi56.268 provides that claims shall not be 
closed until workman's condition becomes medi­
cally stationary. When and if the board makes 
such a determination, it is required by section 
(4) to mail a copy thereof to all interested. 
parties. The workman has one year after copies 
of the determination are mailed in which to 
request a hearing. 

Since the one year limitation doesn't start 
to run until copies of the determination are mailed, 
and since copies have never been mailed, claimant's 
request for a hearing is timely and must be granted, 
and such will be the order, which her counsel may 
prepare and I will sign. 

It was contended that such a ruling would be 
contrary to the provisions of ORS fil5.319 (1) (b). 
However, it is again spelled out in ORS 615.319 
(2) (b) that copies of the determination should 
be mailed to the parties. 

The board points to administrative problems 
arising out of a multitude of inconsequential 
claims, and indicates that such a ruling would 
open the door to a backlog of 300,~00 similar 
cases and 80,00~ new cases each year. The only 
answe; the Court can think of is, if the Legisla­
ture qot them into this predicament, maybe it 
could get them out. in the meantime it has spo­
ken, and we must heed its demand." 

The Wolfe (supra) decision is controlling and dispositive of the 
issues raised by the defense regarding the Department's 
jurisdiction to the issue determination orders and the Referee's 
jurisdiction to hear matters relatinq to those determination 
orders. We agree with the Referee ·that the Department had 
authority to issue the determination orders and the Referee had 
jurisdiction under ORS F;C:S5.272(4)(b) and (c) to hear the legal 
issues raised concerning the determination orders. These cases 
are distinguishable from Young case (WCB 79-1007) cited by the 
Referee. In Younq (supra) the c 1 a i man t was injured June 3 (ii, 19 77 

and claim processing was then controlled by ORS n5~.2fi?. (S}(a) 
and (b) as amended in the 197R legislative sessions (subsequent 
to the injury dates in those cases). The 1973 legislature 
amended ORS /'.iS'i.262, ?.li3 and 271 to provide different procedures 
for handling claims for nondisabling and disabling injury claims 
( s e e W C 8 Bo a r d Bu l l e t i n No • 9 9 d a t e d Nov em be r ?. , l 9 7 3 ) • 1' h e 

legislative change was effective October 4, 1973. In Young 
(supra), the board found the carrier had failed to "process the 
claims" as required under i:ssfi.2n?. (as amended). The carrier 
failed to 

-67-

#

m

m

"ORS 656. 68 provides that claims shall not beclosed until workman's condition becomes medi­
cally stationary. When and if the board makessuch a determination, it is required by section
(4) to mail a copy thereof to all interested^parties. The workman has one year after copies
of the determination are mailed in which to
request a hearing.

Since the one year limitation doesn't start
to run until copies of the determination are mailed,
and since copies have never been mailed, claimant's
request for a hearing is timely and must be granted,
and such will be the order, which her counsel may
prepare and I will sign.

It was contended that such a ruling would be
contrary to the provisions of ORS 615.319 (1)(b).
However, it is again spelled out in ORS 615.319(2)(b) that copies of the determination should
be mailed to the parties.

The board points to administrative problems
arising out of a multitude of inconsequentialclaims, and indicates that such a ruling would
open the door to a backlog of 300f000 similarcases, and 80,000 new cases each year. The onlyanswer the Court can think of is, if the Legisla­
ture got them into this predicament, maybe it
could get them out. in the meantime it has spo­
ken, and we must heed its demand."

The Wolfe (supra) decision is controlling and dispositive of the
issues raised by the defense regarding the Department's
jurisdiction to the issue determination orders and the Referee's
jurisdiction to hear matters relating to those determination
orders. We agree with the Referee that the Department hadauthority to issue the determination orders and the Referee had
jurisdiction under ORS 6 5 6. 7  f 4) (b) and (c) to hear the legal
issues raised concerning the determination orders. These cases
are distinguishable from Young case (WCB 79-1007) cited by the
Referee. In Young (supra) the claimant was injured June 30, 1977
and claim processing was then controlled by ORS 656. 6 (5)(a)
and (b) as amended in the 197R legislative sessions (subsequent
to the injury dates in those cases). The 1973 legislature
amended ORS 656. 6 ,  63 and  71 to provide different procedures
for handling claims for nondisabling and disabling injury claims
(see WCB Board Bulletin No. 99 dated November  , 1973). Thelegislative change was effective October 4, 1973. In Young
(supra), the board found the carrier had failed to "process theclaims" as required under 656. 6 (as amended). The carrierfailed to
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the cL.1iman t in writing that l1i s ci.ai1~1 was ac::,:ptec':, 
that· hJ. s claim was considered non-disabling i,:-id in font1 c_li:J.imain L 

of his hearing <1nd a99r.:iv.=::itio:1 rights. In the-~ case:c; .,ow · .A. 
before ~s (h'CB 79-652"/ and h\::r, 79-3SJ1) the qc:estior: is not W 
whether these claims were properly processed because, based 
on the Board's then policy, they werc--rather, the c~uestic:1 
is whei.:.her the claimant was entitled to deterrnin<Jtion orde~s 
under ORS 656. 268 zind all procedural and substar,t:i.ve ::i.g;1L~ 
flowinq from· those determination ord1~rs. The Wolfe case; 
contrails and ttc- determination orders herei:1 ::1-e.re p.:·oper·].y 
issued and the Referee properly decided that claimant had 
failed -co prove his current neck cot1di.tion w,.,s caus,:1~ly 
related to the .Z\ugust l.4, 19 72 injury anc. th,1 t claim.J.:-, t was 
not eti tled to an_ award of pe:;rrnanent ,)art iaJ di::: ai)i ~ i t:.y as a 
result of that :i.nj ury. 1·Je further a'.J re.c wi tr, the rtcfc rce' :: 
C.i.ndin~;s concerninq ·the March 27, 1973 injury. 

In ViCB-Case No. 78-7422 as it relates lo c:Jaim,,:·!t's 3.o'.v 
L.-:,ck in j cry anc·i the dete.rmina tion orrJe 1~ o £ Octc!)f) r ::: C. J. 9 ~: 0 
.:ind November 14, 1979, ·t:he Board doei;:; not· aqru:; , . .,J.th Lhc 
Tl.c:feree and modifie:c, that decision. Th(! Eozinl rind,; t·.hc: 
c:l.airr.a·nt .is entitled to an award of l28r. fo·r 1lC1% un~chcduJ-:d 
r:isabiJ.itv which is ,:::rn increc.ise o~ 6,~" or 20'.', 1:,nscl1cdt11.ui 
disabi~_it;,. over that ilW.:irded by tlll~ dQte1:rr,ina'..ion o·!·.Jers ::.f-. 
October i6, 19 79 and Novernb8r li}, l.9 79. In :~:2achinrJ its 
(~-:.::ci s ion on ex t:,'.:!n t of c1i s abi J.i ty, the Boa.re} .i :~ pers u,idcd 
that Dr. Bernson' s physical res tri"c tions wh01'.. wcl. :·1h(Jl cigains ~­
all other relcv~nt evidence support the aw~r<l as mod~.fied. 

The El~fcn::,:::' s Or-6er is a:f firmed in aU. rei;i_k:c::~;; e:-::::cr,t: 
,1s modified in Case t,o. 78-7422. 

C~<DER 

TJ,c -Hcfen?c~ 1 s order, dated March 27, 1980 .. ::..s mod.U::.·:,,: .. 

c:1,aip1ant is hc,rcby ~1ranl:cd or, ,l\vacc·t of r_·0mr,(~ns,1r 1 ,,:·: 

equal to· 128° for 4(F, un!c;chedu~.ed disa;:;i..lity ;:·01::- his April 
8, 1978 injury. This is in lieu o~ any prior aw~rds cf un­
scheduled disability for the April B, 1978 b~ck j_nju~y 
claimant sustained. 

C:.airnunt' s ,.d:~orni-,y is h,: .. ::-cbv r3.::-,:rn·L0:c: ,1~, a n::i:•:on,,blc 
iJ.~:Lorncy's fee foe his sc1~vic,__:c~: i.lc l:loar-d ::--evu=:\-; a s.'m ec111e1l 
to .25~ of t:,e; ii-,cn::t:,~cd co1~,1)cnsc1Liot:. ,:rr.:ir,tec l:Jy 1s.:i:iS order 1 

pc,yal:ilt..: out of said CC,!llpcns21-;_ __ Q;-; as r)i}1.,'.l, 1101: to e:..:ceed 
$31000. 
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notify the claiinant in writincj that his claim was acnnepLed,
tiiat his claim was considered non disi\bling and infoni* claimainL
of his hearing and aggravation rights. In the cases now
before us (WCB 79 6527 and WCB 79 3531) the question is not
whether these claims were properly processed because, baset:
on the Board's then policy, they werc  rather, the CL'estion
is wheuher the claimant v;as entitled to determination, orders
under ORS 656.268 and all procedural and substantive righto
flowing fronv those determination orders. The Wo 1 f.e case
controlls and the dc'termination orders herein were properly
issued and the Referee properly decided that claimant had
failed to prove his current neck condition was causally
related to the August , 1972 injury and. that claimant v/as
not etitled to award of permanent partial disai)ilaty as a
result of that injury. We further agree with the Refcrec'.r
r.indincjs concerning the March 27, 197 3 injury.

In WCB•Case
b.ack injury and
and Noveniber 14,
Referee and modi
claimant is enti
disabil.ity which
disability over
October 26, 1979
decision on en!;e
that Dr. Bernson
all other relcva

No. 78 7422 as it relaues to c] aiiruuit.'s low
the determination order of Octebpr 26', 1979
1979 , the Board does not agree with the 

ties that decision. The Board fiind': the
tied to an av/ard of 12 8^' for 40% un.'^chcduied
is an increase of 6 4'^ or 20% unscli' . cinle c.i
that awarded by the dciterir^ina Licn oviJers of.
and November 14 , 1979 . In reachingi its

nt of disability, the Board i.s persuaded
's physical restrictions when weighed ctgains:
nt evidence support the av;ard as modi.fied.

The Ih^feree's Order is
as modified in Case R'o. 78 7 422.

ORDER

.n all re see e:: .:c'c

The .Ref erc?c ' s order, dated March 27 , 1980 , is modi f i

Claimant is ho.reby cjraniicd an award of comj' onsa r. ■'< n
equal to 123'' for 40% unscheduled disability lor his April
8, 19 78 injury. This is in lieu of any prior av/ards of un­
scheduled disability for the April 8, 1978 back j.njury
claimant sustained.

Claimant's <.d:torriOy is hi. reby granted as a rcac.O nable
attorney's fee for his services au Board a s.’m eoual
to .25% of rhe .i.ncreased comper iSation granuec by rhis' order,
j'niyable out of said compensat on as raid, noi: to exceed
$3,000. ■ .

The remainder of the Reroroe's order is f fi rme..l.

#

#
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CASE NO. 79-5118 

STANLEY WADLEY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

October 17, 1980 

'l':1is CGSC is br:-fc,re the ·1•;.:::;.rkers' Com:Je1~s,:,t.io::. :10.'.u:ci. o:·: c·1··;i,.,,"'1'" 1 5 r 0 ou 0 ·-t ·'•h-C,t tll'" ~----.]~G~ r•"v•:r.,,,, -the D"':-:c··r•"0 1 
~- ·o·,·c·' .,,-

----'- 1,lU1 l--- . "-=:... -.'.=i r L. Cl l.-- J..J\.,(.1. ....__ --~'° .a. ,,1.._;:, . .._....._.. •-' ••. .4.>....:,;_ 
1::l1ich affirmed ,..=1 Dcterrninatio.; Order, clatGd :'•.uc;ust 2, .l.9'7S, 
1:1'.1ich gra.ntcd clai1~,2n1t an awaccl of corn:)ensa tio:·, equs.l to }?8° fci~ 4.0% l::isch~CJule:d disu;1ility fo1~ tLi:3 inJL:ry. C.L,i1r,-zi.:·. t cc11 cencls the o.ward -.i-s :i.nc1<.1-2quatc. · 

';'he E3oarcl f in6s that the: Referee cor:::-ec-'.~ ::..y ce,7 .l -... :~Cl t_:-- -~ 
facts of this c~se in his order. 

I,tter ce novo revit::..,W of th.e ,:·c,.:ord in U1.i.::; cas"', t:r:r' Goa.rd :::221ci-ics a. diffece1~t con:;lusio,, t:1an tl-,aL i.'C:i:ic:ied by tnc Refecec:. Claimant :~3 ;-iow 52 yccffS Gld, h.:.1,:; a ::o,.r.tl" t_irade cducatio,-1 ,,-,ith lO\\' I.Q. scores, ~nd a1 .=. ,::,'.: :ii~: .,.,;er\ e>-:pcri(::nc•2 has been in heavy r,anual 1.,i-:.or. c·,:iimdni:: ·,..,'. no·:1 
1:;1~cclu00.ci from his previous erqloyment c':tw t.o the pos~i-· bi.lity of .::1c:diU.c.rna:'.. injury. Since this inju~y, c.l,!.:)11,,rd: h;·.s b,:::cn rc-er::ployec: in the ;naintcni:1nc(2 fie-le\. ::c·: i.,·,,+:.cc·.tc:s t:,at h0 currc:ntly llc.1s 6.i fficuUy li ftinq ovc·r :.c i ixn;:-,cls, cli.'.:fic1ity sLcr~pin,1. climbin(J ::-,tairs, -'.:.wistinr;, :,cn,J:in-~; ::1:H~ wc11.J.·.i1v_; fo:r prolorHJC'C. distan.ccs. '.::'nc Board u·:irc,,,:: wi di Lhc ,<e~cn-,c' s ;:issc~~s;ne:nt. t:·,c:t cLiirnant c:.', pC!rforr~ .. -~-i,::h\. ·1i0r%. 1irn1evej:, th<~ :3,x;.rc! :.Jnjs that i)usccl. or: the n~c.:01:c' in t.':1:i:~ case rJ.n'°: consic:c:i~i,~\; all of th1;;se 1E<L 1,'vant r.:~21:01-::,;, \•:e t".ci-.: 1 

L',c· cL,,:i.rn,n, t ha:·; lu,,; l mc:icc of his wr1,~;c: ec1rnir<i Cilp,:rcj_ ·c y l:hci'.··. that for \~hich :1(;' h.0·.~~ neon comr-cnsab::'(i. '.1.'he no,: :~d L.···,·::s ·c:L.:~ claima,,t:. i:-; c:1titlccl i•.o an a\·1c1::~cl of co;n;::iens,Y::..ion ,::--=;ti;, 1_ to 160° fer 50'!; unscheduled disa:)i1ity fc)r \:his injuc~'- '''hi:,, a'.-Jurd j_s in lieu of the i?n:'!vious ;::i,-;ar·d c.i: un;:chcdLl.c•:: dL;;1,,U_: i·~ src.1ntcd cL~ti_m,-:int. fry:: L:1i.s inji.::ry. 

fied. 

Claimant is hcr1~by 0rantu~ an nword of compens~t~on cc:ual to H:i0° ;'or so:._, c:!I1Schcdll:'..cc1 C:i.Ls~1biLi.l~y ~i.1 1: Li::; l)S)(;k :i.njUr':/- This aw,:irc.l .i.::; .i.n .Lie•,; of c1T/ pn.::Vi.01::c, :.1'.\1 :1:~r.-~c. (J:I. un·,chcduled disabi 1 i l.:y c.;:i.oi:n,,:;·1t.: has beer. qCi.J,t,:~:·:. /o.:: ::.hi::; 
1,t, jury. 
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October 17, 1980

STANLEY WADLEY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CASE NO., 79 5118

This case is befoi'e the 'Workers' Compensacior. hoard on
cli‘iiiTianu' s request that the Beard review the Rciereo’s ord^ji:
v.'hi'ch affirmed a Determinatice Order, dated .august 2 197S,
v.'hich granted claimant an awa cd of compensa tion equa.l to
.128° for 40% unscheduled disability for this in;jui:y. Cj.aiif! 

t ccii tends the award i s inadequate.

The Board finds that the Referee correct
facts of this case in his order.

rG' v.ed if

v; OT V
r. : now

A iter ce novo reviev; of the record in this case, the 
Board reaches a differen.t conclusion than that reacned }:iy
the Referee. Claimant is now 52 years old, ha.s a iourth
c;rade education with low I.Q. scores, and al .1 his
Gxperio.nce has been .in heavy manual Icitor. Claimant
precluded from his previous enployment cue to tiie possi­
bility of additi.onal injury. Since this injury, cla.i mant
luus been re employed in the maintenance field. ce iacHcrtes
tlmat he currently has d.i.fficulty lifting over 2> rx)unds,
difficulty sleepinn. climbing utairs, u'wisting, bend;t.ng anc
warking; for proioruied distances. The Eoeird agrent;' v/icli the
Referee ' s assess men t thia t claiman t c:.n per form. ,li ch t 'work.
Iio\;ever, the Bvaard fi.nds that based or. the rc' cord in this
case and considering' all of these re'i.cavant fr.cto.rs, we i'.ir.c.
the claimcint has l.os t more of his v.'ago earning capacity than
that for w'hich he has been conrpensatec;. ' The Board u.'mJ:
claimant is entitl.ed to an award of compensauiop. ecu. . 1 to
lu0'° for 50t unschedul.ed disabilitg for this .uy jury. ''.’hi.,s
av;ard is in lieu of the previous av/ard of innschcdulc! ' disa,
granted claimant for L.his i.njury.

i ii ty

ORDER
Tiie J^eterG': ore.; , r, dated January 25, j.htf, i;  iTiodi 

fied.
Claimant is hereby grant i.;d an a ward of compensation

ecrual to 1G0° for 50t unschedu.lcd d.Lsability d.u. his i.)at;k
injury. This award is in lieu of any urevio\:s awaros ol
unscheduled disability c.i.ai.maivr has been g''rai:tcd for chis
in jury.
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NO. 21Cl00369 

ALDINE KEITH, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 
.. & O'Leary, Claimant's.Attys. 

Black, Kendall, Tremaine, Booth 
& Higgins, Employer's Attys. 

Order of Abatement 

October 20, 1980 

On September 22, 1980, the Workers' Compensation Leard 
issued an Own Motion Order denying clairnant's request to 
reopen this claim. The employer's attorney ha'.J requested 
the Board to stay this order to allow him tine to ·rcs:.1ond 
to clai!!tant I s Motion for Reconsiderat::.on dated Sepb:>IT.ber 8, 
19 8 0 •· 

Beca0se the appeal time on this claim is due to expire 
october 22, the Board concludes its Own Mot~on Order of 
September 22, 1980 should be abated in order to retain juris­
diction in this matter. 

IT IS SO ORDERED. 

WCB CASE NO. 78-6918 

PAU~ E. HOLMSTROM, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

October 21, 1980 

This case is before the 'dorkers' Cornpensatior. Board or: · 
claimant 1 s request the Board review the Refer~e•s ordor entered 
in it. Claimant contends he is entitled to an incr~ased uward 
of compensatior1. The Board finds the Referel? co.::rec t:ly recited ·i:he 
facts in his order. 
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ALDINE KEITH, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Black, Kendall, Tremaine, Booth

& Higgins, Employer's Attys.
Order of Abatement

On September 22 , 198 0,  che Workers' Compensation board
issued an Own Motion Order denying claimant's recjuest: to
reopen this claim. The employer's attorney has. requested
the Board to stay this order to allow him tine to respond
to claimant's Motion for Reconsideration dared September 8,
1980. 

Because the appeal time on this claim is due to expire
October 22, the Board concludes its Own Motion Order of
Septerriber 22 , 1980 should be abated in order to retain juris
diction in this matter.

IT IS SO ORDERED.

CLAIM NO. 21C100369 October 20, 1980

m

October 21, 1980WCB CASE NO. 78 6918

PAUL E. HOLMSTROM, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

This case is before the VJorkers' Compensation Board on
claimant's request the Board reviev/ the Referee's order entered
in it. Claimant contends he is entitled to an increased award
of compensation. The Board finds the Referee correctly recited che 
facts in his order.

m
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a· de nova review of the record :i.n this case, ·c.L-.:..: Boa.ro. 
reaches a different conclusion than that of the Referee. Claim~nt's 
origi~al injury was on March 25, 1969 and ~is aggrava~ion 
rights expired on April 5, 1975. The SAIF Coruoratic)r: 
(SAH'; in November 1975 by st:i.pulation of thz., '.Je.rLic:;; recr;:icned 
tne claim after claimant's aggravation riyhts ruci c:-:p.i.red. 
SAIF chci not have the riqht to do this. The ·2,oard, p:i:csuan t 
to ORS 656.278 has the p~wer to reopen claims where the 
injured worker's aggravation ~ights have expired. The 
Board, in an O\•m Motion DeterJT1inatior. da.tcd. l'.tir;ust 11, 197l, 
did grant clair:1ant. an increased award of comp211sat.ion. 
Claimant had no·right to appeal this order. ORS 656~278. 
Claima~t, however, requested a hearing on this order contend­
ing the Board had erroneously designated its order as non­
appealdble. Claimant contends he has the right to contest 
the May 12, 1975 Determination Order and had done so by 
requesting a hearing on that Determination Orfer. The Bo~:d 
agrees clai~ant could contest that Determination Ord~r, but 
SAIF di6 riot have the power to reopen thi.s c:aim. Th~t 
power was vested in the Board. The Board disasrees ~i_th the 
Referee's co~clusion the Board's Own Motion D2termin0tio~ 
was in ef feet a fourth Determination Order ancJ wou1-c1 grar.t 
SAIF's motion to dismiss. 

AftC:'r reviewing this recGrd, the Board s2es no :ccaso1: 
to moo.ify the award o: permanent j'.)artial dis2bility 91:antc- J_n 
the Own Motion Deterr1ination .in- this case. Eowevcr, t~r,c 
Board ~:inch; claimant is entitled to an additional u.v1a.:d of 
temporary total c.isubili ty compensatic,11 from ~·1ovcrnbe:c 2 O, 
1978 through December 8, 1978. Claimant wus ndrnitted tu t~.e 
Northwest Pain Center for a course of treatment for low b&ck 
and leg pain related to his original injury. Therefore, the 
Board mod if ie s its Own Motion Determination, dated ;, u:i ust 
11, 1978, as amended on September 19, 1978, and ord0r., 
claimant to b<2 paid :tdditional temporary tot.c1.l. disai::,i.lit~, 
compensa.tio-:1 from Nov,..::mber 20, 1978 Un-oug,-: [;ecerr.be:- ti, .1978. 

ORD::::R 

'I'he Referee's order, dated November 30, 1979, i~_, rncci:i.fi_l~d. 

The ?.eferc\::' s redesigna::ioc1 of t;1e Boarc=:' s 0'.\.Tl .'-'.ctior1 
Determination as a fourth Determination Orc:ic r .i :,; rcvc .. _· ,;c::,<-~. 

'i'he Goard' s O\vn I-lotion Di::t crmin:::ition of / .. J<;ust ] l 1 :;_ '.)78 
as ame:--ided or: ~;ct=item;x!.r: 19, :;_975 is ecmendec.· .0::-·,icl21,;::dnt .;_::; 
~1creby grant.eel an a':1ard of acl.C::it·.ional tempor.:.:n ~otal di.3.::b:i.lil 
from Kovemb€r 20, 197B throuc:;!1 Dl='cemb,:.•1: 8, 1973. 
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After a'de novo review of the record in this case, 'cl'.o Board
reaches a different conclusion than that of the Referee. Claimant’s
original injury was on March 25, 1969 and his aggravanion
rights expired on April 5, 1975. The SAIF Corooration
(SAIF) in November 1975 by stipulation of the parties reopened
tne claim after claimant's aggravation rights nad expired.
SAIF did not have the right to do this. The Board, pursuant
to ORS 656.278 has the power to reopen claims where the
injured worker's aggravation rights have expired. The
Board, in an Ovm Motion Determination dated A.ugust 11, 197c,
did grant claimant an increased award of compensarion.
Claimant had no'right to appeal this order. ORS 656, 278.
Claimant, however, requested a hearing on this order contend­
ing the Board had erroneously designated its order as'non 
appealable. Claimant contends he has the right to contest
the May 12, 1975 Determination Order and had done so by
requesting a hearing on that Determination Order. The Boa^d
agrees claimant could contest that Determination Order, but
SAIF did not have the power to reopen this claim. That
pow'er v/as vested in the Board. The Board disagrees with the
Referee's conclusion the Board's Own Motion Determination
v;as in effect a fourth Determination Order and v;ould grant
SAIF's motion to dismiss.

After reviewing this record, tiie Board sees no reason
to m.od.ify the av;ard of permanent partial disability grcintC':; in
the Own Motion Determination in this case. However, the
Board  finds claimant is entitled to an additiorial award oi:
temporary total disability corripensatj.on from November 20,
1978 through December 8, 1978. Claimant was admitted to the 
Northwest Pain Cen'ter for a course of treatment for low ba
and leg pain related to his original injury. Therefore, t
Board modifies its Ov.m Motion Determination, dated August
11 , 1978 , as amended on September 19, 1978, and order.:,
claimant to be paid additional temporary total, disability
compensation from November 20, 1978 tlu'ougn December 8, 1978.

ck
he

ORDBR

The Referee's order, dated November 30, 1979, is mcd;ifis;d.

'The Referee's .redesignation of thie Board’s Own Motion
Determination as a fourth Determination Order is reversed.

The Board's Own .' lotion Dc ;termination of Arig'ust ]l, 1978
as arriended on September 19, 1978 is amended aAd cla.xuant i s
hereby granted an av;ard of additional temporr try total di.sabilit
from November 20, 1978 througli December 3, 1973.
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NO. B 830 C 411074_ 

DALE T. MACHIN, CLAIMANT 

October 21, 1980 

Willner, Bennett, Bobbitt 
& Hartman, Claimant's Attys. 

SAIF, Legal Services, Defense Atty. 
Own Motion Order 

On September 15, 1980, claimant, by and through his 
attorney, requested the Board exercise its Own Motion jtiris-

•aiction and reopen this claim for claimaht 1 s March 12, 1974-
left knee injury. Attached to this request were reports 
from Dr_. Case. On June 27, 1980 claimant began missin~ work 
due to continuous left knee pain. Dr. Case, on July 10, 
1980 hospitalized claimant and performed an arthroscopy 0£ 
claimant's left knee. and a· "Maquet procedure, left tibia." 
The diagnosis was chondromalacia of the left patella. Dr. 
Case related the addi tio_nal treatment due to a gradt.al 
worsening of cletimant 1 s 1974 injury. 

Fireman's Fund on October 8, 1980 advised-the Board 
had no opposition to the Board exercising its own ser~-~s 
reopening this claim. 

. -'­
l i... 

The Board, after reviewing the ~vidence subrnitte6 to 
it, finds the evidence is sufficient to warrant reope~ing of 
this claim effective July 10, 1980, the date claimant was 
hospitalized by Dr. Case, £or payment of compensation and 
other benefits provided for by law until closed pursuant to 
ORS 6 5 6 • ?. 7 R . 

Claimant 1 s attorhey is hereby granted as a reasonable 
attorney fee for his services at Board review a sum equal to 
25% of temporary total disability not to exceed $300.00. 

IT IS SO ORDERED. 

WCB CASE NO. 78-6966 

DON McDONALD, CLAIMANT 
Rolf Olson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

October 21, 1980 

'I"·h•~ Board's order 0;1 :reviev.r in t:-:e .J.DC·.rcc· entitled ·matter­
was entered on Septernter 26, ~380. On OctoLer 0i 1978 the 
Board rccei.ved fro,n claiman-:-·• .s a.tto,~ e - "ot · -" r Re. ~ , _n ya N -_ion ~o con-
side:!:"ation. 
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CLAIM NO. B 830 C 411074 October 21, 1980

DALE T. MACHIN, CLAIMANT
Winner, Bennett, Bobbitt

& Hartman, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On September 15, 1980, claimant, by and through his
attorney, requested the Board exercise its Own Motion juris­
diction and .reopen this claim for claimahtVs March 12, 1974 
left knee injury. Attached to this request v;ere reports
from Dr,. Case. On June 27, 1980 claimant began missing work
due to continuous left knee pain. Dr. Case, on July 10,
1980 hospitalized claimant and performed an arthroscopy of
claimant's left knee, and a"Maquet procedure, left tibia," 
The diagnosis was chondromalacia of the left patella. Dr.
Case related the additional treatment due to a gradual
worsening of claimant's. 1974 injury.

Fireman's Fund on October 8, 1980 advised the Board it 
had no opposition to the Board exercising its own se.ri.es end
reopening this claim.

The Board, after reviev/ing the evidence submitted to
it, finds the evidence is sufficient to warrant reopening of 
this claim effective July 10, 1980 , the date claimant v/as
hospitalized by Dr. Case, for payment of compensation and
other benefits provided for by law until closed pursuant to
ORS 656.278.

Claimant's attorney is hereby granted as a reasonable
attorney fee for his services at Board review a sum equal to
25% of temporary total disability not to exceed $300.00.

IT IS SO ORDERED.

WCB CASE NO. 78 6966 October 21, 1980

DON MCDONALD, CLAIMANT
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The Board's order on review in tne aDCve entitled'ma tter
w^as entered on September 26, 1980. On October 9, 1918 the
Board received from claimant's attorney a Motion for Recon­
sideration .
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Vio ti on for Re cons id0 c1 ti on haci. tHo ;::on t,_.n t: i 011 ci : 
'!:'h~:t cl aima.n t •:1a:3· ent.i t1ed tc cornper: :cation ~o.:: t.:2n:)G ro . .cy. t.c ca_l. 
cLsabil.i ty com,.71c;1cinq Jnly 26, 1976 ar1c1. thc,t tr,2 I3G:H·d' fo i:11.·arci 
of nn attorney fee ta claimant's attorney Wfis :ns~fficient. 

r,_\-ie Boarc~, after sivin~1 full con::'.ineraticn to 1:11e .-:i.bov .. ~ 
:-,::;tion, finds it.s Or.:\er on Re:v:.cw is :;£firmed tX-i t~e Js1me of 
c J.aim.:.1.r;t' s cr.L. tlencnt to corr,~):::"nsatior. for t0.1.:r•o:,·5.c,. ; ota 1. 

·disability. T:-1•2 rncc:.:;.cal eviC::cncc at tJ1C: tL1e of c:L:1111, cl0su~:c.: 
'.~ound c:::.aimant' s condition tc lx:: i".1ec'lically s,-.i..:ti.,m,:t·y, a;::::l t.lv2 
Board fir.els tlnt th(.: closurE.: ,,~ the- c.laim w,~i--~ ;:.,;:Gi)t"":::c. Thc.:e­
dfter, 1:.:nere is r._o medical evidc.ncc that clai.nuni..:. 1 s ,_·c)r,"di. +. i::., 
had \•?Orsened r,c:r is there any medical report s.'1i:hor i.zin•J .cj ::tiJ-:-1·­

a:1t time loss urltil his hospic.alizati . .:;,r, on Marc:1 ·,.2, 1979. 

On the issue of the .inapf~opria~oness of th8 aw~:d of 
attorney {eC:; cir anted to clair:i;.,;1 t 1 .':; attorn<::y, '.:_"·.c l~cc,_:·C: ai:_1r·- ~:-::. 
o:;';,(3 attorney :~cc- qro.ntcd by ch:, Orrl0r :in ;~,::·:~.<-'\· :·;.::tL:·:l Sf·;::,te;r.hr,1: 
26, 1980 was in error and that Order on Rcv:i.,:: 1.\' 1s 2.:0 ·ce::,:.ied 
accordingly: 

ORDER 

Clai1c,ant' s :1ttorncy is :1ereby 1J-rantcci a~: L1nd f(,-~- ,c.1 r::aso,:c-. 
able attorr:e:::y te,::: for !_.)revaili.:q on the: .:::cr:i.al c-f le,.,,; 1:::<ld:. ar-.,.i 
hi.;_-;s the suI11 of $8:58 at the. l,e-::.rinq 2:·2vcl df!(; :;,JCJIJ ~::,:~ ~:i~; 
p~rticipation at the Soard level. 

The remainder of the 
~eaffirmef· and ~atified. 

Boe.rd ' s Ordc::: o:: R,"" vi 12v., ' ,-, 
_L ..::) 

CLAIM NO. KC 295681 

LAWRENCE K. McKINNIS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order & Determination 

October 21, 1980 

On March 25, 1971, claimant suffered a compensable 
injury when a log struck and broke his left ankle. The 
claim was initialli closed by·an August 6, 1971 Determin­
ation Order which granted cl~imant tenporary total diG­
a:Oility compensation only. Claimant's ag9ravation riqtts 
ha.ve expired. 

-73-
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Tho Motion for Koconsideration had tv/c con tt;n t:ion s:
That claimant v/as' entitled tc compenoation tc;r uonpcrary. tccal
disability commencing July 26, 1976 and that tne Board's soard
of an attorney fee to claimant's attorney v.’as insufficient.

The Board, after giving full consideration to rhe above
.•' .ction, finds its Order on Review is affirmed on the Issu'd" of
claimant's enti.tlement to compensation for tei;;porar;/ rotal.
disability. The medical evidence at the ti:'a6 of clai.u'i closure
found claimant's condition to be medically srationary, an :1 tj'o
Board finds that the closure of the claim was proper. Thiere 
after, uhere is no medical evidence that claimant's con'dit.icn
had v7orsened nor is there any medical report authorizing  cj aimr
ant time loss until liis hospiualizati.on on March 12, 1979.

On the issue of the .inappropriauaness of rine av.’ard of
attorney fee granted to claimant's attorney, the Bca.rc; aqr ^os.

foe granted by che Order on P.eviev dated September;
in error and that Order on Bcvi.ev/ is amLon.ded

Tno attorney
26, 198 0 \vas
accordincflv :

ORDER

Claimant's attorney is hereby granted as and for
able attorney fei^ for prevailing on tl'jo denial of lov/
hips the sirm of $850 at the hearing frevcl anc:. $300 ii',
participation at. the 'Board level.

The rem.ainder of the Board' s Order or; Review
reaffirmed and ratified.

a reason
back and

■ h i s

nerebj

October 21, 1980CLAIM NO. KC 295681

LAWRENCE K. McKINNIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order & Determination

On March 25, 1971, claimant suffered a compenscible
injury when a log struck and broke his left ^\nkle. The
claim was initially closed by'an August 6', 1971 Determin­
ation Order which granted claimant temporary total dis­
ability compensation only. Claimant's aggravation rights
have expired.
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June 15, 1980, claimant was hospitalized, and on the 
following day an arthrotor.:iy followed by reconstruction cf 
the lateral collateral ligament was performed by Dr. 'German. 
The SAIF Corporation (SAIF) commenced payment of temporary 
total disability compensation as of June 16, 1980. On 
September 2, 1980 Dr. German released claimant for regular 
\vork. He reported claimant was liroi ted by "about 2 CO of 
eversion and inversion 11 of the left ankle. 

On September 11, 1980 SAIF requested closure of this 
claim and a determination of c:l.aimant' s -disability. · The 
Evaluation Division of the Workers' Compensation Division on 
October 8, 1980 recommended claimant be awarded add.itional 
temporary total disability·compensation from June 15, 1980 
through September 1, .1980 and additional compensatio~ equal 
to 13.5° for 10% loss of function of the left foot. 

The B~ard concurs with this recommendation. '.I'he Board 
orders this. cla1m reopened for payment of compensation and 
other benefits from June 15, 1980 through September 1, 1980 
and awards claimant additional compensation equal to :3.5~ 
for 10% loss of function of his.left foot. 

CLAIM NO. A 141676 

ORIN A. BARLOW, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 22, 1980 

On October 15, 1080, the SAIF Corporation (SAIP) ad­
vised U,e Board t.ha t claimant's . aggr .J.':a~ion ri,Jh ts h c1d 
(~::c:'j?ired in thi :; claim. 'rhis claim had oris1 ir.a.l ly be•:·n 
established for ·claimant's July 12, 1949 injury t~ his 
pelvis. The claim r1acl been closed a:,-.:. cJ.aimc::.nts ac;1qravc1.t.iar. 
rights ·nave 2_:.:pirGd. Attached to S!1:CF' s J.ettcr ,·l<c:rC:: v,lr:; .:),.;.s 
:nedical reports. 

I~ September 1980, Dr. Wilson ~eported 
U-;at claimant had bee:;: scheduled for additicr,al s•1r•:j€'ry 0:-. 
October 2, 1980. :i!c related '::1~ need for th:i.:; ::;Lr•F:--v '".::_:. 
claima:1t' s 1940 injury. X-rays w,:::cc i.r:tc~r~)rc<.,::<". .:::; ic,c::i.,:.:_:__tj,iq 
~ost traumatic arthritis fro� a traumatic protr~sio acetab~J~ 
of hi~; }eft ;1i:) "dhich 1:las a l:,c:sul·c ,,f clair:12,:·ic. ':.: ·;_9,19 _::_r,:';u y 
\·,i th snbscqu,~nt post craumatic chanqes. SAIF ::_n,L.c~1:e<i i'c: 
l·ad nc opposition to Own :1loL.c,r-,, Ordc1-- reopl:ni:,c7 ~L;_~, c:_tj_,-:1 

for this surgery ~~ich had been .scheduled fa~ October 2, 
1980 by Dr. Wilson. 

-7-4-
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On June 15, 1980, claimant was hospitalized, and on the
follov/ing day an arthrotony followed by reconstruction of
the lateral collateral ligament was performed by Dr. ‘German.
The SAIF Corporation (SAIF) commenced payment of temporary
total disability compensation as of June 16, 1980. On
September 2, 1980 Dr. German released claimant for regular
work. He reported claimant v;as limited by "about 20° of
eversion and inversion" of the left ankle.

On September 11, 1980 SAIF requested closure of this
claim and a determination of claimant's .disability. ' The
Evaluation Division of the Workers' Compensation Division on
October 8, 1980 recommended claimant be awarded additional
temporary total disability'compensation from June 15, 1980
through September 1, .1980 and additional compensation equal
to 13.5° for 10% loss of function of the left foot.

The Board concurs v/ith this recommendation. The Board
orders this, claim reopened for payment of compensation and
other benefits from June 15, 1980 through September 1, 1980
and awards claimant additional compensation equal to 13.5,°
for 10% loss of function of his.left foot.

CLAIM NO. A 141676 October 22, 1980

ORIN A. BARLOW, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 15, 1980, the SAIF Corporation (SAIF) ad­
vised the Board that claimant' s . aggra'/arion rights hrid
expired in this claims. This cl.aim nad oriainally be :n
established for 'claimant's O'uly 12 , 1949 injury to his
pelvis. The claim had been closed and claimants aggravat 'ion
rights have expired. Attaclied to SAIF' s letter were vnnnioas
medical reports.

In September 1980, Dr. Wil
t.hat claimant had beer: scheduled
October 2, 1980. He related the
claimant's 1949 injury. X rays w
post traumatic arthri'tis from a
of his left hip which v;as a i:esu
with subsequent post L:raumatic c
had no opposition to Oun Mot.'.on
for this surgery v;hich had been
1980'by Dr. Wilson.
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_13oaro, after reviewiwJ th·e ev idencc ;c;l,br,,i t l- c:c: t..::; 1. t 
i:-i this case, .E ind s the evidence suf f :i_ciont to v.'drrt1:1 t 
r.:::op21,ing this claim effective t.i12 date the; cL:li:",1~rn t_ \vi_l_S i1os­

pi tali zed for surgery recommendP-d by Dr. ,;vilson, fo: nay:~·.,~_1t 
of compensation and other benefits provided fo= ~v la~ un~il 
the claim is closed pursuant to ORS 656.278. -

IT IS SO ORDERED. 

CLAIM NO. GC 49505 

FRANKLIN D. BARNETTE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 22, 1980 

· 'l'his clai:-!·: \·1as 8!::tablished · for claima.r:t' s ;1cv1::o:0.:;2r :21.. 

: J 6 6 b,~ck in~ ury. CL:1i,nan't I s a.ggra:,;ation r i g:.'c .. r".&\.:,· e>:p:i rcci: 
In October l9'.'91 an U\·r::-i Hotion Detcrrr,ina·.:.io,. :J:.d,,.-~- {,,~:::. d:,<.:c-r­
ni.natcd cL1imants en.titlemen'.::- to tei:1~~orary tct.J.l r2i::;a;)iiity 

· ccLnpe:--. ;_~a tion, :::mt dic1 not awc.i.rd clai:c,iJ.nt any ,c. :lcL~ tio•:,:.-,._:;_ 

11,,scr.edulE.:d dis2:bil.ity for t::is ir.ju:c::y. •rhe :-;care: i!: i·,:.:, 

October 1979 O~Cer h~d fo~nd, that consid~ratis~ of any award 
o:: aoci.i tional. )Jcrrnancnt partial disa:Jili.ty ~-;hc-.1~ . .:i. i:e ne 1.,:1 -i r1 

ct!:i.::,yci:-.cc~ unti::. an adcitior.a_·;_ ,:ff:ort could. :Jc F,adc 1:0 i~c::vo 

u·,f; c~3i.mant 2·~i..:.cnd :_·1,,::: Norti1h'est P-:1in Center. •_:,:1i.:.- f~1-J:ir.,, 
v:c::u; 1Ja,3ed on !)r. Grcv.'C:! 1 s recor:,!'1er:du.ti.,:n that c:• a.~.-::an-f:. c:t:.,:nli 
:::_n~ :-_ _,a-·.n cen.tr·:r. I:; .1dc1i tio0.., ;)r. Gr owe hE1d no:... pr;_,v i.dc;,-: s,_;_ £­

::: :_c::_enc infcrmu'c:.ion for dis:.rnilily det:2rr-:1inat:ic:-:_, 

In Decernb2r 1979, 
p La;i_r:.i.ncJ of back pa.in. 
IT!snt, ·che cla.i.rc10.nt \•:as 

tl1e c_; 1 airrlan t \·/ ~1 s rtJ10 ~:; t.~ it Fl-~ i. :: ·:·~•·.:~ , ,~c:<·~ ..... 

Aft01-· a ;::,erioci of c.:.:;;·_c_::~.:r-::d :: .. _·.::_,~•;.:­
disc~a~gcd from the ~o~n~~al. 

D::::-. !•1ichi:.,~~:L C~o'.,.·, a psycholoqist, in Y.ay :;_::JcO, ,"'-~):;rL-.-=:.:::. 
• ·1 _-,' -··· hci ·; o·,...,_,__" - 1"' 0 Cl 01 l ~~•D :,,._,-•re~ ,, - ' - •.. , +·],.: C l .•.. -'ur·-! _;.r_,"' 

C ·- u l P.12L 1 . _ •. ,~ <-. ,~ c.. a. J_ I ,:: Cl a. C -'- . C ~J ..__ C _ ':J <:::: L ::, .l 11 ,_ L ,._ . __ - , . "J .- . -
fc 1. t Lh:t t c 12d.n~ant l1a.ci vc:ry :.:i.r::i ted mo t:.i va. tic-::, f°CJ:[ fu:.-th 2r 
::---~alninq or for r;:-:turnins to ,.-,o:rk.- L.mite6 r:-,~):.i.,_.ra:::i.01: ::o.-'.!b'.:-,8c 

\ -~ 4-~~ -f--· ....... c,.,- • ..\- ....... ·i -::.ir,·~..--....1_i 11--a·· "Ot··· ~!),.-,.,".:.,11 nai' 1,t~l-J.., 1 ~, , --·1 1--: ,-yr·. ~l ,,::,) __ 
•,"-LLU , ... \.:: ,_,;;,'---'- ~-~L •. -ICL:L .• CC <-. <:c< .• :, - !.~.:· ,::,_,.J .. ,: ... _,_J_ 

1,1 :_ic.,"rs, sug912ste6 :::.i-,at cJ.aLnant \•101.1:1.d be di.':f;cl}t .. c ct,:,2i:,-;1.i-

;::,te. Dr. Crov, felt :~':. 1.-:aui"c. be i.Y~tter for. cL::,.i:·:,an:_ t-.o return 

to one of the Jobs ~o: ~hich he ~as alre&dy trJi0cd, cat~~r 
r_:1an be provided i=llrther training. 

Ci.,n~t no::cs fror,1 Dr:. Gr,;',:-~ indi::,0,ti? i:hc,:_ j·,·. l'l:Ll:1 ·-<i:tli'..:c'i.-',,', 

1980 Le di::::.cur:,;ed \,1ith claima,-,'._:'~,os:::citli2 t-.:,:c~:t:110Jti: ;_"t l~;-,.~ 
u.::1in c~L:,_nic but claimc1t:t felt he~ v:ou1.1:: not :yd,, ,...:r:c',·,·. :f::.:or-, 

t~is progr&n to purtici0atc i~ it. 

-75-
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'■.'he Beard, after reviewing the evidence subrf .it to it
in this case, finds the evidence sufficient co v.nirrant
reopening this claim effective the date the claimant was hos­
pitalized for surgery recommended by Dr. Wilson, for payment
of compensation and other benefits provided for by law unurl
the claim is closed pursuant to ORS G56.278.

IT IS SO ORDERED.

October 22, 1980CLAIM NO. GC 49505

FRANKLIN D. BARNETTE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

f'his claim: was established for claimant'nevemoer 21
1966 back injury. Claimant's aggravation righ.t', hav.;: e.np.ired:
In October iS79, an Own Motion Deterirmna* ion Ordc .r tud detor 
nvi.nated claimants entitlement to temporary total disability
compensation, but did not award claimiant any add,:.tiO'  a.i
unrscheduled disability for this injury. The board u: its
October 1973 Order had found, that consrderation of any award
of additional pormanont partial disability snc'.d.d re held in
abevanco until an additional ^. ffort could be mace v.O have
the claimant attend the Northwest Pain Center. Tni:. fLncirm;
v;as based on Dr. Grewe ' s recorrimendatien that cla imant attr.na
the tain centfjr. Iii .:iddition. Dr. Grewe had no^ provided sef  
i i cient infcrniation for disati lity de'termination .

In December 1979, the cJ.aim.ant v/as reiiospi.talisad,
plaining of back pain. After a period of conered 1 rea 
ment,  the claimant was discharged from the hcnn.vtal.

Dr.. Mi.chaci Crow, a psychologi.st, in May i.9c0, r%p:;rle
ciaimant ic ootaineci He

nea

college degree since this injury
felt LhJit claimant liad very ].imited motivation for fu;rther
training or for returning to v/ork, lim.ited moti.vaI:ioi". comb
v;ith tl.e fact claimant'had not been gainfully emv: 1 oyo.i for
14 years, suggested that claimant would be di:f jcu.lt to rehabili
rate. D.r. Crov/ felt it v.'ould be better for cla,i:nant to return
to one of the jObs for which he was already orained,
than be provided farther training.

:a t .'i

Chart notes from Dr. Grc'.v.j indicate then, .i.n mid
1980 he discus::;ed with claimant ' possible treatmeni; .a
pain clinic but claimant fel't ho v.'ouli:i not gain. cr;c ..^
this program ro participate in it.
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Grewe' s ·chart notes from .January 1980 ti1ro1,Jh 
August 1980 inciicate that clair.iar.t continued to r.av,::, corr.)_,l;:1ints A 
of lo~ back pain. Dr .. Gr~we felt that clairn~nt 1 s Dain 3yrnp- • 
toms co.uld b.e sign if ica_ntly rec1uceci. only with a II sol. ic1." spinal 
fusion. He did not feel that claimant wa:; ··s2ve.reiy ffs-ai;-i~·:·a-·-:-·-:--··-· 
from the standpo.in·t or perfor11,ing a""y ryainful ~mp.lo:iment. 
He felt that claima:-::.t could work in a sedentary type c.if 
occu:;,,ation, but noted that claimarit could prc•i)ably ncd;, do 
so on a.sustained basis. 

The Evaluation ·Division of Workers• Compensation Department;_ 
on October 10, 1980 advi·sed the Board of these facts and 
forwarded their file to the Board for i~s ~eview. T~~ 
Evaluation Division recommended that claimai:it be 9ranted an 
additioh award of 50% lo~s of the arm by separation for 
u..ischeduled_ disability,· based on their belief that cluimar:t 
had been awarded compensation equal to 30% loss·of th(: arm 
~' separation for unscheduled disability. The Evaluation 
Division did not feel that claimant was enU.·~led to c::,y 
additional temporary total disability compensation si~ce he 
had voluntarily rejected ·any treatment at the pain.clinic.· 
~hey felt that the claim could be closed and that if any 
definite medical treatment was offered in the future, the 
claim could be reope~ed for it at thac time.· 

The Board concurs w.i._th this n.icc.-,1nendation. 

ORDER 

Claimant is hereby granted an ac.cition,,:.. .. ~·.-::u·:d (.:f 5Cfe 
loss oE the a~m by se2aration for unscheduled disab~lity, 
but n·o addi i.:ional temporary total dii:;ability ccmri~~n~;at:i or: 
will be grant2d. 

WCB CASE NO. 79-9157 

RAYMOND M. BLACK, CLAIMANT 
Maurice V. Engelgau, Claimant!s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp. 

October 22, 1980 

Tr;.:. s case if,; befc,re the i·/orker:;' Com:91211:;a.t.ior: Board on 
t!1e _SAIF corporation 1 ::; (SAIF') request tr.a-t ·..:be !!02,rd ; (::·1ie-.r 
d:e Re:;:'cree 1 ~ order er.tered in this case. SA.IF conte:.1c.s 
that t:ne claimant has not pro 1:cccn triat his or::.g:i.:·:al :i:·:jt-:::::-y 

• ~~s aggravated and contends that claimant su£fer8~ a new and 
intervening injury which relieves them of any rcspo1~Si~i~ity 
for his curre,1·c condi t:;.on. 'l'h~ Boa~=-~ f i:1ds ·.:rite=! i<.c.:d:i:.,r,!,~ 
correctly rcc~ted the facts of this case in hi~ O=der. 
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Dr. Crewe’s chart notes from January 198'0 thron jh 
August 1980 indicate that claimant continued to have corr.ulaints
of low back pain. Dr.'Grewe felt that claimant's pain syrfLp 
toms co.uld be significantly reduced only v/ith a "solid" spinal
fusion. He did not feel that claimant was severely disabled
from tlio standpoint of perforna.ng any gainful employment.
He felt that claimant could work in a sedentary type of
occupation, but noted that claimant could probably not do
so on a.sustained basis.

The Evaluation Division of Workers' Compensation Department,,
on Cc.tober 10, 1980 advised the Board of these facts and
forv;arded their file to the Board for ins review. The.
Evaluation Division recommended that claimant be granted an 
addition award of 50% loss of the arm by separation for
uiischeduled disability, based on their belief that claimant
had been av/arded compensation equal to 30% loss'of the; arm
by separation for unscheduled disability. The Evaluation
Division did not feel that claimant was entitled to auiy
additional temporary total disability compensation sj.nce he
had voluntarily rejected 'any treatment at the pain clinic.  
They felt that the claim could be closed and that if any
definite medical treatment was offered in the future, the
claim could be reopened for it at th, time.

lo;

The Board concurs with this recemmendation.

■ ' ■ ORDER

Claimanr is hereby granted an accitional aw;ird
of the arm by separation for unscheduled cisab:

cf 50%
i.ltv,

but no additional temporary total disability ccmpcnuat.i on 
v/ill be granted.

October 22, 1980WCB CASE NO. 79 9157

RAYMOND M. BLACK, CLAIMANT
Maurice V. Engelgau, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp.

This case is before the v/orkers' Compensation Board on
the 3A.IF corporation's (SAIF) request that uhe Board : e/iew
the Referee's order entered in this case. SAIF conreuds
that the claimant has not proven that his original injury
has aggravated and contends that claimant suffered nsv/ and
intervening injury which relieves them of any re spor. iiibi 1 i : v
for his Gurrenr. condition. The Boaro. finds rhe Referee
correctiv recited the facts of this case in his Order.
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NO. KD 99866 

ROSCOE GEMMELL, CLAIMA...""JT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 22, 1980 

C~ Janua=y 4, 1962, claimant sus~ained a compe~~~cle 
i~jury to his left knee. After a period of treatment to 
include s~rgery, this claim W&s closed. Claina~t•s aggr~·~- -
~ion rights have expired. 

The Board rnopened this claim under its Gwn ~otinn juris­
diction on ;,~ay 11, 197 9 anc:. remanded it to the s~1.1F' c,._,rpo:c.a­
tion (SAIF) for payMent of co~pensation and Gttc= b2rE~fit~ 
ur.til tl,e clai,,1 is closE::d pursua:1t to ORS 656 -~78. .7-'._,=t:c:r 
this r0opening, claimant underwent two knee a~t~ror~asti~s, 
0,:-2 in >larch l'.379 and another in Dece:ri.bcr 1.S:/9. :)r. 't.ir,11,,er-
1:1an, l_-;:-,0 per:f o::::rned the last surger~', reported -~-;-: 31.:;·.,:s i. J a I) 
,~hat cla.inant crn,ti.nued to ha•re. c.i f±:icul. ty cU .. r-_·ii:rln~J ,:;p ar.d 
aowi: hills, corr,1)lained of acl-.iness in th.e jo::._nt, a.r;.C: .:.~e,.ie:d 
,1. cane to ambulate. He: felt claimcni.:'s condit.io~- \·12..s Eipp~oach­
ing the stationary position. 

On August 7, 1980, the G~thopoedic Con3ultants r2po=t2ci 
thc,t c ·t.aimant' s concli tion 1:,as stationary. '.i'h,2y fc-:1::.: :::1c.~ L'. 
c~.aimar:t was empluyablt! only in ·sedentary occt1!Ji;il:.:oni',, :.m.: ;·,.i.!c-; 

age "predi spcse 11 ( s:i.c) qai:-iful employment. 'i'hey £el t: ti·.(,. 
total loss of f~~ction as it ~xisted at that time an~ a~; ~e­
lated to clai~an~•s industri~i injury was moderu~2ly ~evcrc. 

SAL:, on ;--,ur:;nst 2 0, 1980.; requested ci.etern.i.natio:·i ·of 
claima:1t's c~rr~nt disability. The Evaluation Divisi.on of 
che Workers' Compensation.Department on o=tobar 1, lSBO a~-­
v.ised t:1e Board tha.t a hearin9 had been heJ.d :.n t'.7.i.s; ,:c.0.:;e oL 
claimant's clc'i?, of a new injury. ':'he Rf:fere:,12 r·.,.,c- L:,,_inc'i tL:.1t 
claimant's left leg problems as well as ~is ~~~reGt p~ychiairic 
condition were r2..latec. to the l 'J 6 2 .inj ,Jry .-!lid ~~'.1crc;,::'::..,r,:o !:::1Culd 
he cor.sidered ~}y the Bc:,o.:r-d ire th is ca.s2 under j_ u, c,w:1 ."\ot:.j on 
jurisdiction. 

Dr. M~ltby, a psychiatris~, had e~a~ine~ c~aio~~~ an~ 
reported that H h:: c'!.i.d not ha vc a·.1.y s1.,;n.i. f .:can'.: d.:c!'.fr<:~E= of 
dC:.:1:)1."'t~ssiorl ... . t<.:, 8ausc in11Jairrrte11t oi: J:11i:1-::tio~ .. -j

1 

'!•~·.e evaluation co,.,.mi tte12 recornrner.c.ed t:-~i1t ~:;:i.:·1cc. '.:L:~:~rL:-.,1t.' s 
condition was both ::1edically an.a psychiat:::-icc1.U.~: ~,t,~t".io::12::.:·,', 
tha.t tl·,is clui:-.1 be closed. 'I'he Cor:1.I:1i t tee rE:CGrit.i'\anc,•,:•:.: ti,a. t 
claimant be awarded additional temporary totaL disarii~ity 
compensation from .':arch 26, 1979 through Au.·,n,;;,c-:t. 7 1 ~:.~1S0 ~-.i-,~l 
COillpensation for pernanent parti~l di3a~ility of 60~ :nss 
of function of the left leg in lie~ of any prior awartis. 
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October 22 1980CLAIM NO. KD 99866
ROSCOE GEMMELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On January 4, 1962 , claimant sustained a corriper.: .;able
injury to his loft knee. After a period of treatment to 
include surgery, this claim was closed. Claimant's aygrc n
tnon rights have expired.

The Board reopened this claim under its Gv.ni Motion j
dictio]! on May 1]., 197 9 and remanded it to the, SAIF C^rpo
tion v.SA.IF) for payment of compensation and cthc:r benefit
until the claim, is closed pursuant to ORS 656.178. /i''ter

v;o knee arthrop.'.ast
Zimm

e 193 
•■■'P an
n.eed
ar;t

ur 1 s 

this reopening, claimant underwent
one in March 1975 and another in December 1579. fir.
man, v;ho performed the last surgery, reported in. Jur.
that claimant conitinued to have difficulty clirabincj
Qcvn hills, coiTiplained of achiness in the joint;, anr;
a cane to ambulate. He felt
ing the stationary position.

;lairacnt's condition vn

er 
0
a
t:d 
roach

On A.ugust 7 , 1980, the Onthopoedic Consultant:
;h£it claimant's condition v/aa stationarv

rc.po.m
They felt tfiat

claimant was employable only in 'sedentary occui)at i oim'., bu
;ey fell: the
,i.iT'.e ana. as

ec

age "predispose" (sic) gainful employment,
total loss of .function as it existed at that
iated to claimant industrial injury was mocerntely severe,

SAIF, on /tagust 20, 1980 , requested determination of
claimant's current disability.. The Evaluation Divis.i.on of
the V7o2‘kers' Compensation. Department on October 1, 1960 aa—
vised  t!ae Board that a hearing had been held in this ca;;e or.
claimant's cla.l.m of a new injury. The Referee had found tr;at
claimant's left leg problems as v/ell as his current psychiarrre
conditi.on v.'ere related to the 1962 injury ar.d therefore s.nculd
ice considered by the Board in rhis case \.mder j. r.;i Motj on
jurisdiction.

Dr. Maltby, a j^sychiatrist, had examine..: claimcnL: and
reported tliat "he. did not havr.* any significant degree of
depression... to cause impairment of function.."

The Evaluation comaTiittee recommended that since claimant's
condition was both :nedically and psychiatrica.Llg stcW.iona.ry,
that this claim be closed * The Committee recor.imende d that
claimant be awarded additional temporary tota.L disa,oii.ity
compensation from March 26, 1975 through Aunust 9 3 0
compensation :;o.r permanent partial disability of 605
of function of the left leg in lieu of any prior awar;
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Boan.:: concurs •,1'i th t:nis rcco:nmendation. 

ORDi.:R 

CLtimcm t is hereby gran b.::d an award of adc.i ::.io· .. :~ .;_ to-'::.a.l 
~ernporary disability compensation from Marc!: 2G, 1S79 throJsh 
.,::..ugust 7, 1980, and coupensaticn for ;_Jerr,1ane~t ;,urt:i;,. cic_;­
;;;.::;ilitv of 6Cl't loss of function of the .left lcq. T:·:c u.\,10.rC:.. 
of comr:iensation for cla.irnant' s left leg inju·i:-~,.- is in :._ieu of 
z..ny p~:ior awa~cis of scheduled disability c laim2.c t hc1s bcE:n 
gran~ed fo~ that injury. 

CLAIM NO. 131 4B 6529 

ROBERT E. HEFFLIN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 22, 1980 

On July 16, 1974, r:.:laima:nt sustaiM·c a compe:·1sa;:)le 
~njury ~o his right wrist. Pis claim was orj0i~ally closcci 
by Deterininiltion Ord0r dated March 25, 197:.i 1:11:1.ch cJro.:r:te:d ,:::laim­
a.nt an award oi temporal'.''/ total disa::"Jili·cy c0n~:x:r,sc1t.i::m 
equal to 15° fer 10% loss of his rig~t forearm. :la.~~~~t•s 
asgrav-:.ri:ion ric_;hts have e:-:p:~:ce(",. 

Ti-,is claiff, \·.ras r,::::op(mcd by t:1c c:irricr :.·~s c:~: /'.priJ 21, 
19 8 O b2.1 SE-~d upon Dr. Button' s rq_::ort lha. t c le, 1:·.1;:1 n t r: l>.,:'kd 
additional surgery for improvement of pJin in th0 r2~g0 cf 
motiors in i,is wrist. 'i.'e:-:i.porary ::otal disabii. __ t~. cow::--c~,Sc.;t·-
ion wa,; i)aid :f":corn April 21, :980 thrc,ugl-, Apr~.} r;,, 2rJ80 1.:he,11 
c:;..a.Lnar::..: re turr:ecl -::o :---ii s res:;ular work. J!e ,-;•<',S :.<d d ::, ::Cd~ L Lona~~ 
terr.porary total disabi J.i ty coinpC:cnsa tioL fror0. :;u:.e 10, :;_ ')9 0 
~~roug~ August 18, 1980 while ~e was u~ab~c to ~ork due tc 
di f .[ i cul c y ,,; ~d:.; "\ ·n .i s 1.-J r i st . 

Cr. Butt,::,n, on Aug1._,st 20., 1980, J:r.'::~)ort.,::_-_i i.:::-1:.1:. c:_,:.i1:~.3;-.': 1 .': 

ccnc":i tion 'i•.'a s again mcciic2lly stat j_or1c<ry an-i r2cc:1.::1,::~:,0G 
closure of thi.c.:: cL1iitt. '.ie r,xtcd claL--r::i.nt' '.c; ·J<:.~:·1 c::.·:Ji,:ecl 
impairment of function at 20Z. 
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The Board concurs with this recorrimendation.

ORDER

Ciairaant is hereby granted an award of additional total
temporary disability compensation from March '26, IS'79 through
August 7., 1980 , and compensation for permanent partis: cis 

#

ability of 601 loss of function of the .left leg. 
of compensation for ciairaant's left leg injury is
any prior awards of scheduled disability claimant
granted for that injury.

1'hc:
in
has

awarc
 ieu O'
been.

October   , 1980CLAIM NO. 131 4B 65 9
ROBERT E. HEFFLIN, CLAII-IANTSAIF, Legal Services, Defense Atty,
Own Motion Determination

On July 16, 1974 , claimant sustained a cornpensable
injury to his right wrist. His claim was or.i.ginaily closed .
by Determination Order dated March 25 , 1975 v;hich granted claim­
ant an award of tem.porary total disability ccrapeiasation
equal to 15° for 10 1 loss of his right forearm.. Cla.i mant' s
avjgravation rights hcive expired.

Thiis claim was reop ened by the carrier as of 
1980 base^d upon Dr. Button's report that claimant
additional surgery for improvement of pain in the
motion in his v;rist. Temporary total disabil;..ty
ion wa. .^ paid from April 21, 1980 through April 27
ciaimana returned to his regular work. He w as paid a.ad.iLlon.al
temporary total disabiJ.ity compensation from, June 10, 199 0
through August 13, 1980 while he was unable to work due tc
difficulty with his varist.

Dr. Button, on .August 20, 1980, reporred rdat c'.'.a.i.mant ’

m
Af>n.] 21,
n endu d
renge cf

comr en Sc.: t. 2^80 v/b eh

condition, was digain medically stationary an 
closure of
impairment

thi.s claim,
of function

He rated claimant'
at 201.

rec^cii'.'.v.n'.boo
.C'tai hjir.ed

#
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de: LOVO :::cvirc:w of t:1e rcco::::-d ir: t.hL~ Ci.l:::iC, tl12 
Boa~d ~caches a diff~~2nt conclusion than th3c reached by 
;;;~(_~ P.2ferec.. 'l.1he: Rcif,~ree noted that there is :·,o que'.·:.tior: 
claimant suffered an industric:.l inju:::-y in 19"72 ;_rnd ::or.tin1,cd 
to work at his job t:.ntil AUgi..lst 1978, when 1v; .. ,a~:3 12.ic. o.i:i. 
111. s cli1im 1.·:as orig inc1. ll'f acce?tcd as a nondisabl incr i;~1J u.r:.·. 
The Eoacrd disz,qree s h.i ;::h b1c Hefercc' .s £ j ndir,g that cJ aiDE.n t 
~id not suffer a new injury i~ August 1979 w~2~ ;1a st~ppe~ 
off or jum:x~d 'Jtf a bant: while a.ttenainq a pi c;·tic. '!';·1e !":2.y 7, 
1978 in~ury was dia~nosed as a laceration of t~G ~is~~ knee. 
In Aucp.n t 19 7 [I, claimant reported he was bavi i..,] c;);-1 ti,1uL:g- ''.·'•o ·~n 
in his knee ::..f·ccr ;T1:olonged d:c::vin0. He also :_11dic2<~,c:: triat 
he had some swelling in the knee. Dr. Adams diagnosoi thi.~ 
condition as patellofemoral osteoarthritis or chon~~o~aldcia 
at an ca.rl~l stac_;e. and which '.•1as mild. Dr. Bert then ~:.:,(af'l-
ined claimant and felt that claimant tad a ~ossiblc cier~nse-
ment of the right knee. A right knee arthrogram wa~ pe~-
formed anci v:us intc:cp.-cetcd as being w1 thin t·.C--' rioriT,i".~~ lifi'it:,. 
Cr-. Bert.. fc.lt t.hz~t claimant. La.:5. a r,,oclerz:tc rr.c.~c~ic::l ct):i"-l.o.b.:::j~u..1. 
1.i.gr:1c11·,~ sync~romc ,.,:,ich could bs.:: cont. ·eel led ,_ . .,~;- t:·. LK·c1; c,: t.i on. 
Jn AUc:JLic;t 1970, D:r:. Bert rc':ported that claima.n-:.: jUVii_>. d off. a 
b2..r,k three wec~:s pre\riously and CCVE!:~ot)ecl d ;/C,_)pin•] c.:i.S(~OTL·­
fort in his r:'._ t k~20. Diagnosis w~~ medi~l colla~~=al 
ligamei1t 3trai1-::. Dr. Eert dio. r:ot in~icate t:--.:i.s ,.-,2,:; ::..-0.:..:1t.:,,c. 
to claimant's \vo:ck o'r to his previous kneG :'._:1j·..:..ry. '..1.i-1e: 
Board finfs that the rreponderance of evidence indic0tes 
claimant:. suffered a nev, injury in Ji:l'y" 1979 V'l1r:::1- he ,:_,::__ c.hc:.:. 
stepped off or jt:rr:~ie:d off the ~x:ink of a c_j_tci1 a:0 c1 ::__;1~Lrt:;c1. 

his r.:nee. Clai:nant indicated his "}·.nee PGi)Jx,c~ '--'-v.rfu7. ::-Ztc." 

::.:1-1, after that, he ilcJS ur:uiJJ., to \/,U.k on il:. 'l'":1e :;:),\:.'."d 
c:oes not fine any evidence:; th-:t prior to thi,,; time :-;, ;_,:; :.i"'.":a,, ~~. 
hiJ.d any di.tfi.cuJ.l:y in walkinrJ. The Board also r:o"t:C~i :.hat 
D:c. Eect tn':'c.d::cd clai.1:·lant aftc:c hi.s ;nib.al injury Gl.-,d ctft,::r 
the .. h . .ly 19 79 incid,"n t, ;__,nd refers to the July l ':J 79 :-·. c:1ic 
accide;-1 '..:. as th,, appr1cc11t cause of cJ.aimant' s \;-i,_:::c co;,o.it:i.cn _ 
!Tc did not r0:latc cJ 21imant '.s ":<,r::ec coLdit.i.on •:o c~ith2r his 
cmployrrent or to his rrior injury. Therefcre, the ~cJ::-~ 
finds the :_:-ire;_)onderance of the C::.;Vicl.ence ind.icE<tes th2~:.­
,-;lair-.1an ~~ e:,~pericinc,2d a new and in tervcn incr ir: j ur~, ir. ,:iTly 
1979 1.d1:i.c:1 :celj_cves Slo.IF fror:: any re.:.::ponsib.ility for his 
current:. r:iqh·:: knee condition. :\cco:cdingl".,,', tr,c ;.1.ef,,_::-c2' s 
order is reversed j_n its enti::-ety. 

(;f!.I)E R. 

'11 :·1,:: Refer 2l?: ' ~; 01:dcl.", da b:.:~cl ;\pr i 1 1 G , 19 8 0 ::.. ::_; re,·.: re:-:~..:. 
~nits entirety. 

'.:"::.c: SAIP Corpo:cc:.tion' s der:ia.i. 6.cited Octc!_,e1~ l:;;, ::.'J79 1.s 
r0storcd and affir~ed. 
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After do novo review of the record in thin case, the
Board reaches a different conclusion than that reached by
ti'o Referee. The Refviiree noted that there is no question
claimant suffered an industrial injury in IS"^! and continued,
to v.'ork at his job until August 1978,  when h'..; . /as laid off.
His claim v/as originally accepted as a nondisabling injury.
The Board disagrees vnich the Referee's finding that cleiimant 
did not suffer a new injury in August 1979 when, no stepped
off or jumped off a bank while attending a p:cnic. Tne hay 7,
1978 injury v;as diagnosed as a laceration of tne rignt knee.
In August 1978 , claimant reported he was hav.i.ng continuing^ pa.in
in his knee after prolonged driving. He also indicated that
he had somiG sv;ellinq in the knee. Adams diagnosed thi.a
condition as patellofemoral osteoarthritis or chondromalacia
at an early stage, and v/hich v/as mild. Dr. Bert then exam­
ined claimant and felt that claimant had a possible aernnge 
ment of the right knee. A right knee arthrogram was per­
formed and was interpreted as being v/ithin tr.e normal limitrm
Dr. Bert felt that claimant, had a iriOderate medial co.l iateral
ligment syndrome which could be controlled w.ith laed.; cat.i on.
In August .1979 , Dr. Bert reported that claimant iump. ,.d oJ:f a
bank three v/eeks previously and developed a poppi.ng ciscom  
fort in his right knee. Diagnosis v/es medial collateral
ligament strain. Dr. Bert did not indicate this v/as related
to claimant's work or to his previous knee in.jury. ihe
Board finds that 'the preponderance of evidence indicates
claim.anr suffered a nev/ injury in July 1979 v’her.. he eicher
stepped off or jumped off the bank of a
his knee. Claimant indicated his "knee

ditch
PGppeV

ana .n'
awru.I.

i.re':
bad

and, after that, he was unabl;. to walk on it. The hoard
does not find, any evidence th„t prior to this time  cLaimant.
had any difticulty in walking. The Board also notes that
Dr. Bert treated claimant after his initial injury a.vd after
the July 1979 incident, and refers to tlie July 1979 ]y.cnic
accident as the apparent cause of claimant's hnee condit.i.ci'i.
lie did not relate cJ.airaant'.s knee condition no either his
employment or to his ;3rior injury. Therefore, the Bc arc.
finds the preponderance of the evidence indicates that
claimant experienced a new and intervening injury in July
1979 which relieves SAIF from, any responsibility fo.r his
current: .right knee condition. Accordingly, the Referee's
order is reversed in its entirety.

ORDER
Th<j Refe.rae's (jtder, diitcd April 13, 1280 Is ro'scrscc

in its entirety.

The SAIF Corporation's denial dated October If, 1979 is
restored and affirmed.
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NO. Bl8969 

KENNETH L. DILLON, CLAIMANT 
Starr & Vinson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination· · 

October 22, 1980 

· This claim was reopened by the Board pursuant ~c the 
povisions of ORS 656.278. 
Claimant had suffered a compensable injury to his ba~:k on 
September 17, 1963. The claim was closed by a June 7, 1965 
Determin~tion Order which granted claimant permanenL Fartial 
disability equal to 50-3/4° for 35% loss of function 0£ an 
arm for unscheduled disability. Claimant's aggravation 
rights have expired. Claimant had additional surgery on 
August 8, 197 8 £or removal of a proliferate·d bone or -che 
9revious fusio~ which was causing suinal stenosQs. Dr. 
Degge, on November 7, 1978, opined c.lc,imant' s condi t.i ori was 
medically stationary. Dr. Degge, in July 1980, ~epurLed clqirnant 

-had milC::ly-moderate impairment due to th.is inJ ur_i. 

A d~termination of clainant's current di~abilitv was 
requested. On September 25, }~980, the Evaluation Di·iision 
of t_he \vorkers I Compensation Oepartme;1t reconi.mend0d this 
claim be closed and claimant be gran~ed an award of addi­
tional temporary total disability fro;:1_ P.ugust 8, l.978 thrm:'-';:·, 
Novembe~ 6, 1978 without an award for additional pe~manent 
rartial disability. 

The Board concurs with this recorrrnendaticn. 

ORDER 

Claimant.is hereby granted compensation for tot~l 
temporary disability from August 8, 1978 through Nov,2rnber 6, 
1978, less time ,·mrlced. This award is in adc~i.tion to any 
r=evious awards clai~ant has been granted for this ci~in~ 

Cl~imant's attorney has already t6en gr~ntcd a r2asonable 
attorney's fee by the Order dated December 28, l.97S c.nd 
will net be granted an additional fee . 

. -78-

CLAIM NO. B18969 October 22, 1980

KENNETH L. DILLON, CLAIMANT
Starr & Vinson, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This claim was reopened by the Board pursuant rc the
pcvisions of ORS 656.278.
Claimant had suffered a compensable injury to his back on
September 17, 1963. The claim was closed by a June 7, 1965
Determination Order which.granted claimant permanent partial
disability equal to 50 3/4° for 35% loss of function of an 
arm for unscheduled disability. Claimant's aggravation
rights have expired. Claimant had additional surgery on 
August 8, 1978 for removal of a proliferated bone of nhe
•previous fusion v;hich was causing soinal stenoses. Dr.
Degge, on November 7 , 1978 , opined claimant's condit on v;as
medically stationary. Dr. Degge, in July 1980, reported claimant
had milcily moderate impairment due to this injury 

A determination of claimant's current disability v/as
requested. On September 25, 1980, the Evaluation Division
of the Workers' Compensation Department recommended rhis
claim be closed and claimant be granued an award of addi­
tional temporary total disability from August 8, 1978 throu.v_;h
November' 6 , 1978 without an award for additional permanent
partial disability. ' ' •

The Board concurs v;ith this recorrimendation.

ORDER

Claimant,is hereby granted compensation for total
temporary disability from August 8, 1978 through November. 6,
1978, less time worked. This award is in addition to any
previous awards claimant has been granted for this claim.

Claimant's attorney has already been granted a reasonable
attorney's fee by the Order dated December 28, 1979 and
will net be granted an additional fee.

#
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carrier, on Septembe~ 2, 1980 rcquestct dctennin~­tion ba made on this case. The Evaluation Divisjon ~f workers' Compensation Board on October 13, 1980 :;:-ecora::.o2r.ded this claim be closed with an additional award ~f tempbrary tu~al disabili~y compensation from April 21, 1980 through April 27, J.980 and from ,June 10, 1980 through AU(:fi.lS c l.0, 1980, and an additional award of pe~manent partial tiisab~lity equal to 15 ° for 10% loss of. ::.he right forear:.n for a -o:otc,1. award of ~ompensation equal to 30° for 20% lo~s of t~e rig~t 
forearm. 

'I'he Board car.curs with the recornme:ndatior. o-Z tne i·~valuatic,i 
Division. 

ORDER 

C1aimant is hereby granted an additiona: awai<l of temporary total disability compensation from Apri.l. 21, 1960 through April 27, 1980 and fron June 10, 198U chr0agh August 20, 1960, and a~ additional ward of permanent partia~ dis­ability G·qua.1 to 15 ° for 10% loss of ·:.:he :eight for1.::.:i:rm, ma·:.:.­ing a total award of compensation equal to 30° for 20% loss of the right forearm. Th~ record indiates ciaimant has received b::!mpor3.ry :to·:.al disability compensa.tion fr•::irn Ap.ri 1 21, 19EG through ~pril 27, 1980 and from June 10, 198 � 
through August 20, 1980. 

CLAIM NO. DC 397390 

ARCHIE D. LAPPING, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 22, 1980 

, - CL1imant su:s;tci.inr~d a co-np•"11s- b~ 2 h 19 -7 2 · '· .... · a J <-' i :·i 1· ur_,,,. ,... .. , 'Jf • to hi~; lE·ft lee '1•1--~. . ~ .... ~, :-,cptc.,;:·1i:;cc \·i '-l · - J· ... ,LLS cl .:'ir:· ,,,a ... ~ :1: , _ _. ..• , . ·1 L.,; an a,.ia.rd of cor:·1•)1;:n~..;ation " ' --1· .. , ... ,"::, -· _, , • .:.,.1.L._y c.:.0:~2C: foot . ,~ 1 · , 1. · ""'c. u a· to ., iJ % 1 o s .. , o ·"' r, ·1 {' - a .1man t s agcrr av a. ti o - . /h.L . ; . - . . ·- ,,, i. ·c1.H . .! _(:.;..: ': .. , n rig, ._s ,1...:.•.re e:•'Di·•,:( ..... ... ....... 
'rh:i C, 1 · . . . .::, c.~a.1.r,: '.•.'as .,.."'·o·-,ene, •---~, t' ') --d. 0 r ; t ! ·- ~ t, Cl ,.,_ .ne }~oard I,- .,, ' .. . •· •• o::. c,a .ec December "1 9 197 , - - . " u:.r, ,':Ot.i,i:·. •·1 t , • · ·· , 9 -)ai.:ed on r-:p· Ch .... 1a . c.1.a.1.r:i2nt )·wi r:r>i t '•'o•·'- .- f'"' • • .... • .err'/' s r.::::·:;or t: .__is·1 ft . -·· .. .... :. as o '':ovcrr-lJ<"r 1-, ,,,-7·1 .. _':·:· e: . a1u~le condition n·• ,,;, - :_ . ··" -- ·"'" 1 J.;I ';, C'..:e i:.o '1J s 1.: ·1 · • .i: • ~.,err v •·enor ted •· 17 '. . . an.:. e was tenc.e::.1.· and t - ; - ... . , L .. e ,Jc,::: o:-i -·-us· ~ . . api;J_nc on J· !--:ie '-'ac:e of t· --<· · ~Q a tincr1, prr C'E'J1C-a .... i or t -· d ·- "" .I· ·;·:c .:;ce:.r-•·o· - ,,. ... ,:' ·- •_J _,. _, L.. : .. o c;o c,, .. .,11 to "-he- - ,·· · .. , ;: . ;· I.- e.:;. 1 .. r. Cner:::-v r<'•(rt10r-·l•,:,d .:..·.~- - . l, d .• l;c .• ") .. , t:::e l . ~ - . "-' ,:, t..c ' ll' - ~.la J ~ b c a1.man·c. und:2r.-ro =·d·:i·.;., . .; _ 1 ~ -~ '-- · -"•- e reopc·.'.n.::·:.::.1 ..:ir:C: ;. 1~,.,, . . . " ,· .. ~, ' -'- ,__.._and ·-rc•c. tn-cr ·- c· . . '- .. ,_ r,1.cal].::::ed on -,,,,,,,·).''\I 7 '"8" ~-. I ,,.. .LdlT'.".i..,r:t W".l!::" )·.,•,<:-~- : v •. d. ~, .L_, I ..__7 ~J ar,d -.:,••~i - . ' --C . -~--1.,ctrt.Lal res0.c-1--: o·- 0 .c , \::!A-..-. .::.lOJ, 1 ........ tnc sc•-·r.- "'.J1(" '::.-c-.r-F • -· • :·-- .... , · ·'- ..:oosc-:? bonv bod.ics i;- ·t' .. , 1 .::: -···. '.:"· ' t ·-- - or:t,ed on , '.:' ~1u;:,,r\, 

0~, 19 c O . • ·" 01::! e ,. t ._.; i' 1, , r., , .•. -, _. . ...... - .. , . u cy Dr. C:ic.-rr:,,. .. ... , ... ,.,.:. 
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The carrier, on Septembei; 2 1980 requestca doLei’iL'iip c 
tion be made on this case. The Evaluation Di.vislon o i
Workers' Compensation Board on October 13 , 1980 reco;rL. :.endea
this claim be closed v/ith an additional a'vard of temporary
toral disabilitv compensation from April 21, 1980 through
April 27 , 1980 and from June 10 , 1980 through August 2.0,^
1980, and an additional av/ard of permanent partial a.isaoility
equal to 15^^ for 10^6 loss of the right forearm for a_ ':otal^
award of compensation equal to 30° for 20% loss of L.nu* r^g.. 
forearm.

The Board concurs with the irecoinmendatior. or tne uvaluatic^j
Division.

ORDER
Claimant is hereby granted an additional av;ard of 

temporary total disability conipensation from Apri..l. 21, 1980
through April 27, 1930 and from June 10, 1930 chrough August
20, 1980, and an additional v/ard of permanent partial dis­
ability equal to 15° for 10% loss of the right forearm, mak­
ing a uotal award of compensation equal to 30° for 20% loss
of the right forearm. The record indiates claimant has
received temporary total disability compensation froni April
21, 1980 through 'April 27, 1980 and from June 10, 1980
through August 20, 1980.

CLAIM NO. DC 397390 October 22, 1980

ARCHIE D, LAPPING,
SAIF, Legal Services,
Own Motion Determination

CLAIMANT
Defense Atty

2b^ 1972 to his left leg.
wiL h an award of compensa
 : Oot. claimant ’ s aggravat

This claim was ^opened
y_iat Claimant had quit work as
ais left ankle condition. Dr

inkle wac
of

M e i.'Oury c? ^ .So:ptc.: ibe rim wa s ini ti. a .11 V C  o !~j e:dto 3 0 % los:"■ o f rhc.^ le e
h 0.ve e y.pi re c..

e Board ' O'.-.Ti I'Ao ti V ..

on Dr. Che■rrv ' 3 i: cp c.; r t:ovc:mber 12, 197 9 hr.e C)
:ij. s ■epor ted. —^uic::ana tapping on the edge ^ , .. ..asa_ a tingling sensation to go donn to the areko^

he . oCa:;
f/;c sc

toes. Dr. Cherry requested
claimani undergo additional
pxtaiiced on January 7, 198C
Pclrtia1 resectior. of
Perform0d on anua r

on
the

scar
le f

U15 claim. bo2 reopened an:
roatmenu. Clain.ar.t v/as

^ and excision of thr
 0030 bony bodies in the
8, 1980 by Dr. Cnerr w
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August 18, 1980 Dr. ;,.·Ja::-ble :ceported that cl;:ii:r.a:,:: 
had significant and progressive-pas~ traumatic 3rthritis·i.~ 
his left a,,kle. ~!Q related this to c::..airna.nts oriqi:-i..'l.l 
1r Jury. Dr .. r/.-::i.rble thought t~'1a t claimant had a 15 % -i.n-
pairmcnt in function of his l~ft ankle and saw no way to 
ioprovc it. He felt that clai1:.ant would eve;1tually need. an 
ankle fusion. F'nrther it was . his o;.)i.n ion thu t clairn;.:c.;,t 
needef vocational assistance in returninq to work. Dr. 
Cherry concurrec;. with this report but not.:ed that it \-.1culd be 
difficult for claimant to return to work because of his 
ankle condition. 

'i'he SAIF Corporation. 0:1 Septcmb8r 12, 1980, r::.:c:uestec. 
a determination of disability in this cas0. The Evaluatio~ 
Division of the \vorke.::-s' ComDensctt.ion Departrner, c:., c,1. Octo:Jer 
15, 1980, recoP.Unende.d that claimant be qra.nte:d an c1\•1acd o:: 
additional tempora~y ~otal disability compcn~ation fro~ 

- - -· ·-
:·iovember 12, 1979 th.rouCJh Au~r.1:.;t 13, :~so and an addition2.l 
2..'.-.·arc: o'.: permanent partial c'.i.isability ei:i"Sal to 20'/, 2.oss of 
the left f:-Jot in addi.t:ion to t21at grc:,n!.:cd by the De.te1:­
� ination Order dated April 8 1 1974, which granted claimant 
an award of compensa.tion equal to 30:t loss cf hi::,; left .foot .. 

The Board concurs with.this reco~mcndation. 

ORDER 

ClaiIT.ant is heniby granted an award cf· addi tio;,€"1.l 
teipoary total disability corn?cnsation from Nove~ber i2, 
1979 t~rough August 13, 1980 ~nd an additional award of 
!.:,en.1ancr,t pu.r-c.ial disabiii ty equal to 2G~ loss of t;,;, 10::t 
foot ir-. addition to that ~Jran-c,:id by L'1e Deterrninatic:J Order 
dated A9ril 8, 1974. 

WCB CASE NO. 79-4817 

PHYLLIS L. MITCHELL, CLAIMANT 
Stunz, Fonda & Pratt, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp. 

-82-

October 22, 1980 

-.'i.n

an

Cn August 18, 1980 Dr. Marble reported that clair.ari
had significant and progressive posu traumatic arthritis
his left ankle.. P.e related this to c!;.aiinants origin .ii
injury. Dr. .Marble thought that claimant had a 15% im­
pairment in function of his left ankle and sav; no way to
improve it. He felt that claimant v/ould eventually need,
ankle fusion. Further it was.his opinion that claimant
needed vocational assistance in returning to work. Dr.
Cherry concurred with this report but noted t!iat it would be
difficult for claimant to return to work because of his
ankle condition.

The SAIF Corporation, on September 12, 1930, recuested
a determination of disability in this case. The Evaluation
Division of the Workers' Compensation Department:, on. October
15 , 198 0, recommended that claimant be granted an av.'ard of
additional temporary total disability compensation from
Movember 12 , 1979 th.rough'Augtust 13, 1980 and an adtU Lionel
award of permanent partial disability ecpual to 20% loss of 
the left foot in addition to that granted by the Deter­
mination Order dated April 8, 1974, which granted claimant
an award of compensation equal to '30% loss of his left foot.

The Board concurs with,this recommendation.

ORDER

Claimant is herciby granted an av.’ard cf additional
tempoary total disability compensation from Moveniber 12,
1979 through August: 13, 1980 cuid an additional award of
permanent partial disability equal to 20% loss of th '; left
foot in addition to that granted by the Determinatio:: Order
dated Acril 8, 1974.

WCB CASE NO. 79 4817

PHYLLIS L. MITCHELL, CLAIMANT
Stunz, Fonda & Pratt, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp.

October 22, 1980

rm s ca s e i s Ijc ft); Workers' Comper.satd.on Board' o
request rl'iat el'ru Doard revic

SA.lP corterids

 tilethe SAl'F Corporation's (SAIF
t..G xRoteree's order entered in thi.? ca;':e
that claimanr's cervical, bacr, and left shoulccr
..vxre nou caused ry ner work a:id that claimanr's claim is
aarree due to an untim.eiv filing.
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a 45-year-old cook, was employed at the Charolais 
Restaurant in Ontario, Oregon from March 1978 until November 7, 
1978 when she temporarily left work to attend a sister's 
funeral. Claimant testified that in late September 1978, while 
carrying a tray of chickens, she clipped and fell onto the floor 
while going into or out of a walk-in cooler. She indicated that 
she fell on two occasions. On the first occasion she fell and 
skinned her knees. After this incident, claimant continued 
working and indicated that she advised a co-employee of this 
event. The co-employee testified that he did not remember any 
such conversation with claimant. Claimant stated that she again 
fell while carrying a tray of roast beef and tomatoes and again 
landed on her bottom. She said this incident occurred on 
Halloween, October 31, 1978. After these two incidents claimant 
indicated she did not have any pain or any problems immediately 
afterwards. However, prior to leaving work in November 1978, she 
reported that her neck was stiff and as time ·went on the pain in 
her neck went from the right shoulder blade up to her right ear. 
Claimant stated that she never notified the employer of either 
fall and din not advise the employer that she had been injured. 

,. 

In late January 1979 or early February 1979, claimant stated 
that she called the bookkeeper for a Form R01. The bookkeeper 
testified that she did not recall receiving such a call from 
claimant. Further, claimant testified that she eventually 
obtained a Form 801 from the Compliance Division and mailed a 
certified copy of this to her employer on March 7.3, 1979. A 
representative of SAIF went to claimant's home and claimant again 
filed another 801 on April 2h, 1979. Claimant testified that she 
is now working as a manager in a store in Idaho. 

Claimant first received medical treatment on November 29, 
1978 from Dr. Carroll. CLaimant g_ave Dr. Carroll a history of 
being injured in falls at her place of employment in September, 
October, and on November 1, 197R. nr. Carroll diagnosed these 
injuries as a sprain of the dorsal spine. He reported that 
claimant's condition was medically stationary as of December 18, 
1978 and felt that claimant would suffer no permanent impairment 
due to these injuries.• 

-83-

m Claimant, a 45 year old cook, was employed at the Charolais
Restaurant in Ontario, Oregon from March 197R until November 1 

1978 when she temporarily left work to attend a sister's
funeral. Claimant testified that in late September 1978, while
carrying a tray of chickens, she clipped and fell onto the floor
while going into or out of a walk in cooler. She indicated that
she fell on two occasions. On the first occasion she fell and
skinned her knees. After this incident, claimant continued
working and indicated that she advised a co employee of this
event. The co employee testified that he did not remember any
such conversation with claimant. Claimant stated that she again
fell while carrying a tray of roast beef and tomatoes and again
landed on her bottom. She said this incident occurred on
Halloween, October 31, 1978. After these two incidents claimant
indicated she did not have any pain or any problems immediately
afterwards. However, prior to leaving work in November 1978, she
reported that her neck was stiff and as time went on the pain in
her neck went from the right shoulder blade up to her right ear.
Claimant stated that she never notified the employer of either
fall and did not advise the employer that she had been injured.

In late January 1979 or early February 1979, claimant stated
that she called the bookkeeper for a Form 801. The bookkeeper
testified that she did not recall receiving such a call from
claimant. Further, claimant testified that she eventually
obtained a Form 801 from the Compliance Division and mailed a
certified copy of this to her employer on March 23, 1979. A
fepresentative of SAIF went to claimant's home and claimant again
filed another 801 on April 28, 1979. Claimant testified that she
is now working as a manager in a store in Idaho.

Claimant first received medical treatment on November 29,
1978 from Dr. Carroll. CLaimant gave Dr. Carroll a history of
being injured in falls at her place of employment in September,
October,' and on November 1 , 1978. Dr. Carroll diagnosed these
injuries as a sprain of the dorsal spine. He reported that
claimant's condition was medically stationary as of December 18,
1978 and felt that claimant would suffer no permanent impairment
due to these injuries.
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!Jr. Johnson, on February 22, 19 80, reported ht· had 
seen cJ.aim.J.nt on Fl~bruary 2, 197S for back p~ir.. s:·.e gave 
1:im a :1istory of being injured in 1Jovember 1978 ·.d1e~·~., ~..-,j·.ilt:! 
carryi.ng a trc'.l.y of chickens, she sl:q~i_JE)d and f.z1.J. w:i:i. le 

• workin1:; for the Charolc1is Restaurant. Claimant was cc..1,,­
plaining _of left shoulder pain and pain in the dGrsal area 
cf her back. She indicated tbe pain in her sb.:.,12..de:,: ,;,,2r, t 
down to the elbows and left side.' Dr:. John.so:1 .i.ttb:::r"pre.t ed 
the EMG and nerve conduction studies as being n0=mal. He 
found no evidGnce: of nerve impingement or e:-:pla:-:atic1 fer 
clairnam:'s complaints· at that tirr,e. In Apr.~1 l:'379, 'Cr. 
Johnson reported that claimant was complaini~g cf E painfu) 
right·arm. 

SAI1:', on May 17, 1979, denied cl;;Limant 1 s claim. 'fhe 
bo.sis of its di.~nial wets that it did not feel that t.h-::.~· cv:i.de :1ce 
indicated cla·.i1r,.:rnt hc:-.d sustained an injury as a ,:-esu1t of 01: 

w.1 tl·:in the course and scope o.C her 1::rr.ploymen t wi -th tl--.:1 s 
employer. 

Claimant was released to .return to work on ~ay ~S, 
1979. 

In early July 1979, Dr: Johnson reporte6 ali oi cl~i~­
ant.'s complaints w~re entirely subjective. Clai~~nt ~a6 ~o 
evidence of a:-1:-1 objective muse.le or nerve root ::.o:3s f.n);r, :1is 
examination. Hi.::: felt that it would he diff.ic".1:.·1: ~..:.) ·1:e°Lat.e 
claimant's corr;pla.in-ts -to her alleged injury. iW ::e:i.t: U:al: 
he w6uld have to base any opinion c~ the hi.story giv~n by 
claimant and. the fact that sbc: was working at the V.r,,.z::. of 
the alleged inju:cy. 1-Ie fe.lt., based on this inforr:1,1tion, 
.claimant's cotnplaints were compatible with t11e·1·,i.st•::) .. ·_:! 9i· ,:n 
by her. 

Tl"":e Referee four:d i.:ha t S~\:F' s arcJcr.1ent. :c-:!g<.lrdir,9 ~he 
timelin2ss in filing of this claim was not pers~asiv~ and 
it had not establish if had be(:r: prejudiced b:/ tb:: f ... ,.ilure of 
claimant to give notice of this inju:t"y. FurU1ci~:- _. h-e f0,md the 
~oticc was givbn within one year after the date of th2 ~ccident 
and that claimant had established good cause for fajlure t0 give 
notice within 30 days after th~ accident. Fu~ther, tje Referee 
found that claimant~~~ proven by a preponderance of tne evidence 
that she did, in fact, suffer~ compensable injury and set aside 
SAIF's denial of this claim und remanded it back to~~ for ?rocess· 
under tile Workers I Compensation laws. 

-84-

--Dr. Johnson, on February 22, 1980' reported he
s: .soen cj.airfiant on February 2, 197S for back p^Jir.

him a history of being injured in November 1978 ■A lier.
carrying a tray of chickens, she siijUDod and felj. vdn

• v/orking for the Charolais Restaurant. Claimant was c
plaining of left shoulder pain and pain in the dors a
cf her back. She indicated tlie pain in her shoulder* 
dov/n to the elbov/s and left side.’ Dr. Johnson inter
the EMG and nerve conduction studies as being normal,
found no evidence of nerve impingement or enplanatic
claimanr.’s complaints at that time. In April
Johnson reported that claimant was complaining cf c
right arm.

had
e ga\’e
 vvi'. ile
lie
OL': 
1 area

’.von t
preted

i ie
n for
Dr.
paint u.'i

#

SAIF, on May 17, 1979, denied claimant's claim. The
basis of its denial v;cis that it, did not feel that rli iv eviden.ce
indicated claimant had sustained an injury as a rGS\ilt of or
Within the course and scope of her em.pioyment witl'j this
em.ployer.

Claimant v/as released to .return to work on May
197 9.

In early J'uly 1979, Dr. Johnson reported al
ant's complaints \vere entirely subjective. Clai
evidence of any objective muscle or nerve root 1
examination. He felt that it would be difficult
claimant's complaints   to her alleged j.njury. ile
he v;ould have to base any opinion cu  the h.i.story
claimant and. thiG fact that she v;as v/orking at th.
the alleged injury. I Ie felt, based on this inforna 
.claimant's complaints were compatible wcth the hist',
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The Referee found that SAIF’s argument 
timeliness in fi.ling o i: this claim was no't pe’
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de nova review of the record in ttis case, the 
Board reaches a different conclusion than tha~ reached by 
the Referee. The Board does not agrc0 with the Referee tha~ 
the claim was timely filed. The first notice 9iven was a 
r:.,port by Dr. Carroll on Dec0mber 18, 1978. ':'his wz,s well 
b2yond the 30-day statc.1tory •limitation for givint;r notice of 
injury. Our courts have held that time limitations are 
strictly statutory in nature and are stri.ctly adhercJ to in 
Workers' Ccmpensation cases. The Board finds ~hat clai2ar~•s 
g: vins of notice in this case .. ,as ;1ot: t:i_mel:,/. In reaching 
t.his conclusion, the }3oard finds that the i:acts i:, 1..,,j_s case 
ure closelv sirriilar t.o ·thos·e in the case of VantiYe \'. '.·Jeve-r:·,aeu::::-::: 
CornL)<.rny, 42 Or App 705, . P2d (1979). Fm:-~::(:81:, 
~the Boa.rd does ::ct find .that clairn2J11t ric::1s shown any -::ood 
cause for her la.te filing. 

In ac1c1.i. tion, if the Board had nn t fount~ t'.1:1 ~ ti; i ·3 

c:.L:iiff, /:ad been untimely filed, the Boa::(1 1·.rou?d scil~l t,.1vc 
:c,..:versc,6 t:1e Refcn:!e' s ocder. '1.'here are inc:.)n:';·i. stenci e,-; 
bet1·1eer1 th(::: claimant's tcst:i.rr:cr:.y ar.d tht2 history she ~-.as 
0:i.ven ti1e various physicians i:1 this case w:1ic_!·, cau:=:E: ~::!C: 
Board to have considerable doubts aboLt clairn~nt's c:Llcii-
:.:.i li tv. Ba~~ec 0:1 the Dreoonoerance of the· cv:i.c~~·:;-:ce ,.L ·:.:hi.:.:; 
case,~ U:e :Joard dor:::s ;ot~ fiI':d t:hat cla:i.mant i1<'L-3 sui:tc.(ccl any 
c0mpens~ble inJuries. 

CRDER 

The Referee's order, 
L-, its entirety . 

dated March 1980, -1 .. S 

. T:1e SJ\IF CorporJtion' s denial, cla tee, l1ay .17, 19 7 9, is 
restored anJ &fflrmod. 

i':O'l'ICE TO ALL Pf\i{TIES: "i':-",is ordt:.:r is C.:,,;.l unl,c.,·::, 
\•.'j_thin JO days after the dat12 of ;11c .. i.l:i.r,JJ of ,:.:c::.i.8:':i cif t.i"·;i..,., 
order to the partj_cs, one of the parties apDcaJ.s to ~'.2 

Ccurt of Appeals for judicial review as provided by 0~~ 
6$6.298. 
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After de
Board reaches
the Rcforee.
•i he claim was
report by Dr.
beyond the 30 
injury. Our
s •ictlvj scat
’Workers' Ccmp
cjavi2ug of not
tliis conclusi
are closely s
Corapany, 4 2
the Board doe

novo review of the record in this case, the
cl different conclu.sion than than reached by 

The Board does not agree with the Referee that
timely filed. The first notice given waS a
Carroll on December 18, 197 8. This V'/as well

 day statuLory'limitation for giving notJ.ce of
courts have held that time limitations are
utory in n^iture and are strictly adhered to in
ensation cases. The Board finds rhat claimant's
ice in t'nis case u as not timely. In ro.aching 
on, the Board finds that the facts in uhrs case
imilar to those in the case of Vandre v. Weyeyhaeu,
Or App 705,■ P2d ____ (1979). Further,
s not find .that claimant has shov;n any good

cause for her late filing.

In addition, if the Board had not found fhaf tn
claim had been untimely filed, tlie Board v.'ould still
rcversoc the Referee's order. There .are inconsistenc
betv7ee2i the claimant's testimony and the histoiry she
given the wnrious phy.sicians in this case v.'hich cause . 
Board to have considerable do'ubts about claimanr's ce
bility. Based on the preponderance of the' evider.ee :.r.
case, the Board does nor find that claimant has su£.fe
compensable injuries.

1 s
nave
.1 e s
has

d 1  
til i s

red anv

ORDER
The Referee's order, dated March 12 , 1980, is 'cve'irsed

in its entirety.

 The SAIF Corporation's denial, dated May 17, 1579, is
restored, and affirmed.

NOTICE TO ALL PARTIES: This order is final unless
v.d.thin 30 days after the date of mailing of copies of this
order to uhe 'parti.es, one of rne parties appeal.s to v..he
Court of Appeals for judicial review as provided by OR.S
656.298,
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NO. AC 408279 

NORMAN L. WILSON,· CLAIMANT 
SAIF, Legal Services, Defense ·Atty. 
Own Motion Determination 

October 22, 1980 

T:1is claim for claimant's Nover:1:~;i~r 17, '.,972 in·L:·1.·v to his 
right leg was reopened by the Board under its own m~ti;n 
juris6iction in Nay 1979 effective April 25, 1979, ~h~ date 
,:lairn.ant was r.OSi._)italized for c:.dditic,;1al surscry COL:.::istir:s:, 
of conp~ession arthrodesis of the ri~ht talocrural j0int. 
Claj_nant' s aggrzi.vat:i.on rights had expired in t:,is case. 

After the April 25, 1979 s~rgery, clairn~nt was released 
bv his doctor for desk work cn!y as of May 15, 1975. On 
April 9; 1930, cJ.aimant underwent the removal ot th2 ~ight 
pc,te l.~.ct. The ,SAIL~· Coq;oration (SJ\.IF I denied l·cspon s ib i ~ i.ty 
of the sJrgery and its relate~ time loss froG April 3, 198S 
thro~gh May L9, 1980. 

Dr. Martens, claimant 1 s treating ~hysician, on f~gust 
6,· 1980 order the claimant's 2ondition was medically sta~i~~­
ary reJ~i.rding the ri9ht ankle. He felt that claimant:. :cc­
c;uireci ,10 further trcatmen t for this condition. Ee j~(:Forte:-d 
that clai~ant ~ad no motion ~t the l~lotibial ~oint because 
of: the iusion. Claimant continue:d to co:,rr=ila.in o:: s<:.,:r,c 
aching anci swc.:linq, especially alo::g the fi'E6.i2:i. sicc of c.>:e 
ank~e after excessive standing or walking. 

OL September 2, 1980, CJ..aimant \•.'as _exar~.i:--1e.:: by -.le 
orthopaedic consultant..:;. They diasJnosed trauma tic ,-u- ,.hr ii . .: s 
of ti1c ricrLt ankle, a postope:c2.tive condition c.uc to Liw 
O)Jen reduction of the fractured ::::- igh::. ankle, und po:·;:.. op(;~,1-
tive arthrodesis of _the •right ankle. They foJ~d various 
other condi tiol1 s that were unrela tec:i ::.o t:1i o:; ir.j J.C/. Thev 
felt th~1t claimar.t' s conditio:1 was medicall:1 s~~.:tt:i..or,.,L.-y ,H,:': 
he nccJ.2d no ac1di. l iona.l trcatr:1er. t. 'L1ey fc 1t tha ~ .: r;;...:: 
pe:::-mane,-, t irnpair;uan t of the ::-i0ht c1nkle was i;1 U·,c noc...i.cr al. 
category. 

S .c\J F, on A uqu st l ,J , 19 8 0 rc:-1u0 ~, te d de tl=-~:mi_ n~1t _-;_ ,.); o :c 

claimant's curr8nt disability. ?he Evaluation Divi1i0n of 
the \·lori-:.ers' Compen.sc.:.t.ion Depa!:"t� er,t, on Octc:)2r 15, .1-980, 
~~12co1:,mended that claimant be ,:i::canted an award of adcii·c.iona:i. 
tempor&ry total disability coipensat~on from April 25, 1979 
t~rough May 15, 1979, an award of temporary ?artial dis­
ability from May 16, 1979 through April 8, 1980 and further 
be granted an uward of temporary partial dis~bility from M~y 
20, 1980 through Auqust 6, 198G and for .::in0 day of tcJ1porar:l 
~otal Cisab~lity compensation on Se~tumber 2, 1980 a~d 
re:co-;-nmcr:°'ed no chan,JE: in tte .:..ntount of permanent pa:.:tial 
disability claimant had bee~ awarded. 
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October 22 1980CLAIM NO. AC 408279
NORMAN L. WILSON, CLAIMANT
SAIF, Legal Services, Defense 'Atty.
Own Motion Determination

This claim for claimant's November 17, .'i972 inicry to his
right leg v/as reopened by the Board under its ovm motion
jurisdiction in May 1979 effective April 25, 1979, the date
claimant v;as hospitalized for additional surgery consisting
of compression arthrodesis of the right: talocrural joint. .
Claimant’s aggravation rights had expired in this case.

After the irpril 25, 1979 surgery, claimant was released
by his doctor for desk work only as of .May 15, 1975. On
April 9, 1930, claimant underwent the removal of the right
patella. The SAIP Corporation (SAIF) denied j'csponsibili.ty
of the surgery and its related time loss frorr; April 5, 1980
through May i'9, 198 0 .

Dr. Martens, claimant's treating physician, on r.'UC; us t
6, 1980 order the claimant’s condition v/as medically station
ary regarding the right ankle. He felt that claimant re 
cuired no further treatment for this condition. Ho reported
that claimant had no motion at the talotibial joint because, 
of the fusion. Claimant continued to complain of seme
aching and swelling, especially along the mec.Ual sice of ti:e
ankle after excessive standing or walking.

On September 2, 1980, claimant was examined by the
Orthopaedic Consultants. They diagnosed traumatic arshritis
of tile right ankle, a postoperative condition due to the 
open reduction of the fractured right ankle, and post opera­
tive arthrodesis of the 'right ankle. They found various
other conditions that were unrelated to this injury. They
felt that claimant's condition was medically stationary and
ho needed no additional treatment:. They felt that he
permaneiit irapairmant of the right ankle was in the moderat ...
cauegory.

SAIF, on August 14, 1930 requested deuerminati
claimant ‘ s current disability. The Evaluation Di^^i
the ’Workers' Compensa cion Department, on Octoiier 15
recommended that claimant be granted an award of ad
temporary total disability compensation from April
through .May 15, 1979 , an av/ard of terciporary partia
ability from May 16, 1979 through April 8, 1980 and
be granted an award of temporciry partial disability
20, 1980 through August G, 1980 and for one day of
octal disability compensation on September 2, 1930
recommended no change in the o..mount of permanent oa
disability claimant had been awarded.
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'rhc Boa.rd concur::; with t]·.i_s rGcoruner,.d.ation. 

Oi:\DER 

C.la.imant is hereby grantea an award of aci.ditio;-.c~:.. 
ter_nporary total disability· compensation from ·P.pril ~5, l97S 
::-.hrow;h May 15, 1979, an award of temporary partial c:is­
.:1oility from tiay 16, 1979 through April 8, 1980 and .::,·1 

a~ard of temporary partial disability. from May 20~ 1980 
~hrough August 6, 1980 and for one day of temporary total 
disability.compensation on September 2, 1930. 

- CLAIM NO. 49292 

HELEN J. YOUNG, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 22, 1980 

'l'r~is claim was established for claimant I s r:overnJ·,G~~ 19, 
1974 compensab1~':! injury to her right foot.. 'rhe cl·a:~.r, ·.le.is 
initially closed and claimant's aggravation rishts have 
expired. 'rhe Bo,ud, in- its Ovm Motion Order ca.ted ..:;,,nc J.9, 
l.930 rcop;2:1ed ·::.his cla:Lm unde:::- its O\·,T: Mo'.:.ion JL1r.isaic·i:ion 
effective the day claimant was hospitalized for surge:y 
vihich 1~ad beer,. .rccoE11:.-iCcmc.0d by Dr. Long. Ee 1-:.c°ld rccon:,::.:rndec 
that claimant uncer90 :-~urgical tre&tm~mt for ;;-1 ncurcin ..... in 
th0 t!1i:rd iritermetatarsal space. · Dr. Long f(;l t this \·.1a~: 
related to claimant's original 1974 foot injury. Cldimu~~ 
v..-as hosj_:,italize:::6. and sur9ery was perforrnE!d on ,June: 1 'J., 1:-.iBC. 
D~:-. Lon1:1 released claimant for re9ular wor)-:. c1s ci A1::.•1ust. ·,, 
1980. He felt that claimant's foot would beccm~ 3Y~~tLln 
free. 

Tne SAIF Corporation on Septeciber 3, 1950 regucs~ed ~ 
-dctermir,ation of claiment's disability. 'l'he Ev::ilm.it.1-0~1 
Division of ti1i;:: \'iorker::; 1 Compensation Depa:rtr;,e:-:?ii\:: or, Cctcl:..G~r 
15., 1980 recommenc:.ccl closing of this claim w1.1.:h :,n i:•·.-.-.:':,::-c:, c.,f 
a,:idi tiona.l ternpcrar:; total dis.::..bili t.:' co:npensat i.on. from ,J un2 
Li: 1980 throu~Jh .n.u1~iast 3, 1980 and :10 add:i.tio:1ai. ah'.11::l c;.:: 

p8rma~ent p~rtial disability for cl~imant's ~i0ht fcG~. 

The IJocn-d cor..c,.irs with the recOi'rLrnendation Df t\v..;: !:":va~.­
l.;ution Division. 
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m

The Board concurs with this roccn'imendai.tion.

ORDER
Claimant is hereby granted an award of additionai^.

temporary total disability compensation from  Aj^ril 2L 1979
ohrough May 15, 1979 , an award of tem.porary partial ciis 
ability from May 16, 1979 through April 8, 1980 and a'l
award of temporary partial disability, from May 20, 1930
through August 6, 1980 and for one day of temporary total
disability. ccm.pensation on September 2  1980.

 CLAIM NO. 49292
HELEN J. YOUNG, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

October 22, 1980

This cla
1974 compensa
initially do
expired. The
1980 reopened
effective the
which had bee
that claimant
the thiird int
related so cl 
'.•■■a s hospital!
Dr. Long rele
1980. He fel
free.

im was established for claimant's h'oveiai.er 19,.
ble iniury to her right foot. The claiifi  ./as
sed and claimant's aggravation rights have
Board, in its Own Motion Order dated June 19,
this claim under its Own Motion jurisdiccior;
day claimant was hospitalized for surgery

n recommended by Dr. Long. He had rocOR;i:ondcc
uncercfo surgical treatment for a neurom^ in

ermctata.rsal space. Dr. Loner ie.l.t this was
aimant's original 1974 foot injury. Clai.manv.
zed and surgery v/as performed on June 11, 198C
ased claimant for regular v/ork as of Aupust 4,
t that claimant's foot would become symprem

•eci uo.suedTne SAIF Corporation on September 3, 19S 
determination of claiment'c disability. The Evainat.Lon.
Division of the Wor]:er: 0 Compensation Departmenu on Geueber
15, 1980 recommended closing of this claim wi.i:h nn c'ward cf
additional temporary total disability compensatton from Jan;
li, 1980 through August 3, 1930 and :'0 addiL'io:ial aw«n;:l on 
permanent partial disability for claimant's right feet.

The board concurs with the recoiTLmendation of the hva!i.
uation Division.
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Cl --imant is hereb" granted an award of adai tio~-:::.°'l total 
tempora;y disability c~mp~nsation from June 11, 1980 th~~~gh 
August 3, 1980 and no additional award of permanent ~artldL 
disability. rr:,e record indicates cl2lmant has alreac:y 
received this award. 

claim no. C 414621 

DARRYL S. ZUCHER, CLAIMANT 
Richard Kropp, Claimant's Atty. 
Own Motion Determination 

October 22, 1980 

'l'L.:_s claim \·/as reopened ':::y the ~,iard' s ,·1,.,rn 1:,ot.1_.-.;; c::·u.,-.,-:-
c:;ated M:::.y 30, 1980. '!'he cla:i.D was rEcor,ened cftr:;cti•_tc 1?eb:·.;a::~i 
1:5, 1930, the date c:laimzmt wc:,s bosn·:c_-:1lizcc foJ:" ci·1c c:<u::.0_:__o.tic: 
2:.nd arc:hrotorny of the Joint c:': the ':;__c~ft shou'.Lder, cl0 1:i.:~i~1'2,n,:,r.t 
O;" the scar anf, old suture mc:.t2r-ial, "anterior r'-?cco:;:,;~ruclio,, 
d,~d advanccmen'c. in the mannc,: 0f PutL .. Plat'-.::, uti.l.i.z ln9 thc-­
subscap nlar is 1:1u::--,c le" and transf cr of the cor J c-::iid p t·o~~r~ :::; s 
t:o the ar.terior surface of L.---.c hu,,,eru,;. Clc.i!11d, __ '.· ~--.c::~: rc-
c0ived awarcb c,: cornp2nscttion cqu,~.1J~_:1g 60% :_,nsch,.d',;led -
disability for tis left shoul&~r i~jucy .. 

On July .3~, 1980, Dr. E:.1isor., \·.'ho had ;:ie:.:L:-::Tr,,c,-:: s·c·.,.. 
,:J<~ry i~-, Febru::-:rv }980, found chat cl2_:_ma,1t's cor:d;l::.:.011 w,):. 
~,1edically stationary c:~nd the .::ii.liff'. could :-:)0 CJ.D!.'>:_-_:. ~le l :.1..:. 

u---.. at cLiirnant C:id have:: disability vrh_:_c;ii co·,11-.:.: ::,,.,: ; :Cc.1:-_;·.,rc:d 
:1rinci;--;,:.1.lly in ter;ns of the ,:-a:1ge of rnotion o.'.' clc1i···.:.,nt:' s 
s 1~ou~:.d(~r and L1c, l ini tat ion ',:i·1i ch rr', ir~: :1 t be i_:-:,po s .-,cl ,-.:r:<. :-x ~''"' 
of disc0P.1fort. Dr. :F.11ison U10uc1ht cl.:,irnant m:gL- .-.::t ·c,· 
able tc wc,rl: foJ: p:i-olonc;cc1 ~;,~ ci od s wj '~ h hi'--' a.r; .::; ;__, ,::. o:-
above :·jhouldcr lcv(:;l, '.Lift 1•:cic5)1ts in e::ces:; o~ ~-5 c_;: 50 
pounds, o:c pr?r;;orm .::icLivit:Lc:, \lh.i.ch ::"(,quirccl S'. :·onci ,:.bJ1_1,:t . .i0n. 
c:: for-ward flexion o~:: the shoulde.:-, 1_. c. , 21::: _,_,. -. e.:.i ct~~ nc; up 
and reaching ot:c.. l!e: felt tLese wei:.: permancEi '.:',rn-:'-.i_c:·~:.~ 
l1111itat-:..ons. 

The'SAIF Corporation, or: ,-;.ugust :Ll, ~lSJ8j, req,.:.;}::ted 
a deter.T,ination of c~aimant' s disability be m;:,.dc in l:t,i!,­
case.· 'i'he Evaluation Division of the~ '1Jork,?:ci,.' Co::,pE·~-,~;nti0t, 
Department on October i4, .J.9;30 recorn1iL'ndec cl;;;:.-,-.--.!.nt be 
awardcc, addi tion.:11 tcmpo:::::ary- total di sabi1it·,r ccmpe:· .. , .. :rtion 
from February 15, .198G throu•:Jt1 July .::u, J. 980 a:::'I t:.'.·.e cla:.::1-
ant be qranted no additio:1al aware. ::_;f p01::m;:ir.::'.:i:. C..1<1::.·:r,:i.a:;__ 
disabi.:i .. i ty. 

-88-

ORDER
Claimant is hereby granted an award of additional tOi_al

temporary disability compensation from June 11, 19&0 through
August 3, 1980 and no additional award of permanent partial
disability. C'he record indicates claimant has alreacy
received this award.

#

claim no. C 414621 October 22, 1980

DARRYL S. ZUCHER, CLAIMANT
Richard Kropp, Claimant's Atty.
Own Motion Determination

Tills claim was reopened by the bvjard's '‘ wn iaoti."n
dated May 30, 1980. The claim v/as reopened effective
15, 1930 , the date claimant v;as hospitalized for  che c
and arshrotomy of the joint of the loft shoulder, de.br
of the scar and old suture material, "anterior reco.ast
and advancement in the manner of Putt^Platt, ut.ilizing 
subscapular is inuscle" and transfer of the coracoid |jl'o
to the anterior surface of tne humerus. Claimarr . has
ceived av/ards of compensation equal].ing 60% luischodule
disability for his left shoulder injuay.

• crae
Feb:'..
xplor
i demo
ructi
zYic-

cess
ro 
d

ary
atio:
r.t

#

On July 1980, Dr. Ellison, who had p«?rform
gery in February 1980, found Lhat claimant's condi.t
medically stationary and the cj.aim could oe cn.oset.
that cj.airnant di.d have disability v.'hich could be r;G
principally in te.rms of the r£inge of motion o.‘: c.i.ai
shou.lder and the limitation v.'hich miqnt be impos:'.d
of discomfort. Dr. Fllison th(?ught claimant miglrt
able to worl: for prolon.god pt'.riods v/ith his ari'.s at
above shoulder level, lift weights in excess of ?5
pounds, or pex'form activitie;. which required si'.'one;
cr forward flexion of the shoulder, i.e., as .in 'sea
and reaching out. He felt these v;e]:o permaneni. fun
limitations.

l. v. S'l'.'L
lOii wa 

He 1.
asured
mant's
.te 'inu s
/.at i c 
O.T

t c 5 u
b olu

c '.inc;
tion
ui:)

teciThe SAIF Corporation, on fvugust .i.l, 198 3, reqi:
a determination of claimant's disability be m.adc in t:’iis
case.' The Evaluation Division of the 1/orker:; ' Compensation.
Department on October 14, .1980 recomi'iiciided clal.vant Re 
awarded additional temporary total disability cempe;'..:.ation
from February 15, 198G througn July .31, 1980 ana t!‘.e claim­
ant be granted no additional av/ard of iierm.anent particil
disability.
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t is hereby gran i:...:d aJdi tional u:-q;ora~_:y '.::ota) 
C_3abiiity compensation from february 15, 1980 throcq~ J~ly 
31, 19 80. The record shows that cL3 ~ rnant has recei VL:o. · this . . ~ ... 
c:,mpensc.ition. 

· CLtiman t ':; attorney has cl..l.re.:idy be CJ'! 9rcd) lr.::d r:_;~<:iOna.~. ::..e­
attornoy Is fee lL the O\·m Mod_c;n Order dated t'.ay 30, ~.9B0. 

WCB CASE NO. 79-2895 October 24, 1980 

RAY BROWN, CLAIMANT 
Rolf Olson, Claimant's Atty. 
R. Ray Heysell, Employer's Atty. 
Request for Review by Employer 

":;.'his case is before tl~e \•,or}:(1rs' Cornper:s.::..;-_:.on 3c~_,_rd on 
t-1'~~ E:!TI1J?}C)ye~c's :ccc21.1c-::s·.:. t~nat tJ·:.c rjoa_~Q r0vit:~--~"'"~ t,_-~c: c;r·igi.J.;.a1 
c,:der 2:1c. ·,:rn12n6ed order of the Refc'-C'l- '.rhc 1\2fc::.--ce :-:ounc. 
that claima~t's condition ~ad aggravate~, orde::.--e~ ~i.s claim 
r(,~)pen{=C a::; a va.l ic:. a•Jgrr:t'ji.lt.~ or. c.J air effe.ct.i.vc l'2b.:· -.1x:::-y 4-
_:_ rj7 9 and . r,:_rrc.cn tc d c lairnan '.:. adu: ti onal -.:.:ompcns<-:c:, ,·i;-_ ~:-, t_;-,,::: ·.~o:;·:r,1 

c~ a penalty and granted claimant's attorney··a f~2. ~~e Soar~ 
:fi:,_6s L:c ?..eferce correctiy recited t':.":: facts of i~1-..-~ s ::c:.:3f, 1n 
l,:~ s orders. 

A:1:t,2r a C'.:; novo )~:,,vieH of the rccc:rd :[,; -;__i-,Js Cc.~_,,~,;~ :,'.,.:jGr-• 
-.~:y of i:..",1e Soard n:,crches a dit'fe:·:0nt co;1clu~;i,:,.,;-1 ',:]·'..=..~ c::.,;c uf:: 
t":,_== !-(ef<'ire,=. 7r12 l~oa·cd doe:3 ,:cit fin.cl. this c::.-.:1.::·:, '.-le.· -rc·.r<,a,.c:..rc~.y 
closed i:.nd cloe:o. ;:ot find ti1c:c·~ r:lai11 "Lant i·,a.s 2:;t.:1,;:C.:i:0~he:1 th::<_ 
his ccn.oition has ac_iqravatcd sincG t'!G lust ,:.r,--i.,C'J8!lL:-.t o, co,,.-! .. ,i_ •. -

s:.,,.:.ion. 

I~ early Januil~Y -1979, Cr. Camp&gn~ r~Jo~tcc c~ui~art'3 
claim could be closed as of December 18, 197G. ~~- C2m~a~na 
reported th.::lt. c.lc:timant had falle:1 or: :i.ce .in cc::,r: ·.- :::,':::.·::,.::~:-er 
1978 and hac..l t 1.,;isted his back. !·:( no·;.-.ed clJ.::_,11a-.,t c,~,.',:_)l;,..:'~:-,::-~: 
o:f sevc:ce back pain ana left ar,terio1~ thisr. j:,,i::r: . .i.:-; ,_;.c:;:2 

January 1979, he reported that claimant co~~in~eci t0 .ave 
"total spine pa.in." !le found that cJ.i.lirnai·t >J...:, ::::, :,i:i~: c':,c:ror­
n,ity of the ricJht le(J. It v:a::;; his opinion 1:ha·:-. '.:::.c1i:rn,:~·,·c's 
condition \·1as stationary a.r.ci nc neuro.:.o:-;ica.~. :-:.re:;_:_tr:,cn'.:. ':.'?.~; 

i~dicated. In early February 1979, Dr. Cam9agna re0~rtc6 that 
claimant conti.1·1-,112d to :-iave. lc,v: ba.c::~ ar.d left -:.tc:c ·;:,a., .. ·:·: .. ;, 
,;;tatec1 tJ·iat cla.i!:12.nt arY:,;2.=~red L:o Lr, ~n pair:, :·.:L~- :=v,.:.c: 
sid.erabJ.e f:unc 1:.: on a~ ov,:)r.:i.ay. E<:; f2.:.·'.: ::::la:i_r.-!Jr.t s:·;oL~.d 
hospitJlizcd for orthoperlic consultatioh. 
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Tho Board concaro with recoinmendatioi;.

ORDKR
Claimant is hereby granr. 'd additional temporary tota]

d. .sabiliviy compensation from February 15, 19B0 through July
31, 1980. The record shows that clalniant has receivi^d this
compensation.

■ Ciaim.ant's attorney has already beeii granted reasona;.!^
attorney's fee in the Ov;n Motion Order dated I'.ay 30, 1980.

WCB CASE NO. 79 2895
RAY BROWN, CLAIMANT
Rolf Olson, Claimant's Atty.
R. Ray Heysell, Employer's Atty.
Request for Review by Employer

October 24, 1980

This case
the employer's
order and Imnended order of the Referee. The Referee founa

is before the V. orkcu's' Compensation Board on 
reouest triat the Board review tne oricfinai

that claimant's condition had aggravated, ordered
reopened a.s a valid aggravation clair effective it
1979 and granted claimant additional oompensaticii
c ■: a penalty and granted claimant's attorneya fa ,
finds t.ne Referee correctly recited the facts of
his orders.

hi.s claim
;b.ruary 4 

Tne
lorm
Bo.arc

> rJ IJ1

a novo review of the record 11‘:  T 3 c 1 e lor 
 y

niterof the Board reaches a dJ.fferent concluei'in ::hai cnac of
the Referee. The lioai'd doe: :, not find this clai:. wa. jo’cn'iito
closed and does not find that claimant has ostaolisheh thai
his condition has aggravated since the last nr;rangGmont oi comr
sation.

J. V

In early January  1979 , Dr. Campagna repo
claim could be closed as of December IS, 197t
reported that claimant had fallen or. ice in e
1578 and had twisted Inis back. He noted clai
of severe back pain and left anterio.’: thigh p
January 1979, he reported that claimant conti
"total spine pain." He found that claimai't h
mity of the right leg. It was his opinion th 
condition was stationary and no neurological
indicated. In early February 1979, Diu Campei
claimant contiiiued to have lev: bacr and left
stated that claimant appeared i:o be in pain,
siderable funct:cnal over].ay. He fo.i.t claima
hospitalized for orthopedic consultation.
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Gol tc.1 e:-:am.i:::cd c·1a.'1'...:::tl1L while he wa,; hospi Ls,.:...i zc;,_; 
and fel-z. that cl.aimant ncedec: d wei9ht coni:ro: progr.::,.--; to 
reduce his la~:9e abdo,rien v;h.icr. a~rgrava ted hi~, luiT,ba.~ lord•:J3is. 
He felt that claimant's condition was not going to improve 
without weight loss. 

'l'he claim was initially closed by Deten:1inatior. Order 
dated February 8, 1979 which awarded claimant tempor~ry total 
disability compensation from October 24, 1977 througl1 
December 8, 1978, less time worked .. ClaimanL was hcspitalized 
after this Determination Order was issued for additional test­
ing. The diagnosis did not change. Dr. Campaqna co:·, ~:inued . to 
report that claimant complained of low back and left hip pain-. 
Ha felt that claimant should be evaluated at th~ Callahan 
C(,:r,te::-. The carrier denied the aggrc:.vation c::..aim o:-, )~arcr. 27, · 
1979 an the basis it had no evidence to-indicate claimant's 
condition had worsened or that this claim should be reopenBd. 
_Subseq~e~tly, Dr. Campagna reported that claimant 1 s cundition· 
had remained essentially unchanged throughout che pe~iod of 
time since he began treating him in 1973; 

Based or! ti1is evidence, the majorrc.y of thu Boa.:;:c. fi:-:ds 
the Determination Order was correctlv entered and t~ut. this 
claim was not prematurely closed. Fu::-ther, the majo~~ty of 
the Board finds that there is no evidence thit.claimu~~•s 
condition has aggravated, and the claim was prcperly aeni0~ 
on Marc~ 27, :;_979_ Therefore, there is no basis on ~~ich the 
referee can as.sess penali tic~~ and attc.:r-ney fP.c:,;. The :najc,rit.y 
cf the 3oard orders the denial of the employ0r r0st0r2d and 
a ff irr.1Gd. 

O~ the claimant's alter~ative contention that~~ has 
sustained per~anent partial disability due tc this i~·jury, 
the majority of the Board finds that the prepondcranc~ of 
evidence does not establish that claimant has s~ffcred a 9e~­
manent partial disability due to this injury. The evid2nce 
estab2. i shed t na t clai,r12..nt has a 1 mr.be::- ,~ traL1 b,1 t ck-(,:,; ilO t 
e,;tablish this condition has resulted in claiir,ant c:,p,2r:;.t~·1·,cins· 
any loss of wage carninq capacity. 'l'he~f:f ore, th,:: ::-,::<J o.r it,; of 
the Boa.rd would affirm the Determination Order ente:::-ed in ~:.n: s 
case. 

CJ.DER 

The ,.::rriploy2:::- 's denial b:.1::,.:::1 2 7, i. 9 7 9 :;_::: 0.:-60r2c.:. ;_Cs,: :.)l:C d 
2:1d af f irm2d. Detcrmin acion Ord1.:r da ccd Febi~uary 8, 

.• ·- --1 c, _. 
_l ~-1 : _J .L S 

ordered rcstor2d and affirmc::d. 

-90-

\ 

-

Dr. Bolten examined cla;i:r;nL v/hilo he v;as hosj'^izcv..
and fell, that claimant needed a v/eight control progrci/'. to
reduce his la::ge abdomen which aggravated his lumibar lordosis.
He felt that claimant's condiuion was not going to rmiprove
without weight loss.

The claim was initially closed by Deteri.iinatior. Order
dated February 8, 1979 v/hich awarded claimant temporary total
disability compensation from October 24 1977 through
December 8, 1978, less time worked. Claimant was hospitalized
after this Determination Order was issued for eidditional test­
ing. The diagnosis did not change. Dr. Campagna continued to 
report that claimant complained of low back and left hip pain.
He felt that claimant should be evaluated at the Callahan
Center. The carrier denied the aggravation claim on March 27 
1979 on the basis it had no evidence to indicate claimant's
condition had worsened or that this claim should be reopexaed.
Subsequently, Dr. Campagna reported that claimant's cc^ndition'
had remained essentially unchanged thi'oughout uhe period of 
time since he began treating him in 1973.

Based on this evidence, the majority of the Boarc. fir.ds
the Determination Order was correctly entered and that, this
claim was not prematurely closed. Further, the majority of
the Board finds that there is no evidence that .claimant's
condition has aggravated, and the claim was properly denied
on March 27, 1979. Therefore, there is no basis on which the
referee caji assess penalities and attorney fees. TIk majorir.y 
cf the i3oard orders the denial of the employer restored and
affirmed.

On
susuain
the maj
evident
manent

the claimant’s alternative contention that h
ed permanent partial disability due tc this i
ority of the Board finds that the prenonderan
e does not establish that claimant has suffer
partial disability due to this injury. The e
Sxhed that clairuant has a lumber strain but do 

.s of v;ags earning capacity. Tnerefore, the
i,rd would affirm the Determination Order ente:

t; i i a S
n';ury,
ce of
ed a oe
vi.dence
0 3 not
:• jO.L'itv
ed in t

ing
of

ni s

establi
establish this condition has resulted in claiifiant e.r;
any los
the Boa
case.

ORDER

The Referee's order, datad'March 14, 1980, is rc.vsrsed.

The employer's denial March 27, 1979 is ordered restored
and affirmed. Determi.nation Order daced Febiruary 3, 1979 is 
ordered restored and affirmed.

m
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CASE NO. 
WCB CASE NO. 

78-4018 
77-7564 

October 24, 1980 

GERALD HAWKE, CLAIMAN'r 
Malagon, Velure & Yates, Claimantts Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's At~ys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Treplex 

The Board received from defendant's attorney a Motion to 
Reconsider its Order on Review dated September 24, 1980 in the 
above entitled case. on October 13, 1980 the Board issued an 
Order on Abatement. 

After a careful re-review of the record, the Board affirms 
its prior Order on Review. 

Although the SAIF Corporation initially denied 
compensability a .307 order was issued designating SAIF 
Corporation as the paying agent. Thereafter, no one requested 
that the .307 order be set aside. Therefore, the Board concludes 
that the hearing will be set on the issue of who is the 
responsible party for claimant's condition based on that .307 
order. 

The Board's order on Review of September 24, 19A~ is 
reissued and reaffirmed in its entirety. ' 

IT IS SO ORDERED. 

WCB CASE NO. 79-7286 

GERALDINE REYNOLDS, CLAIMANT 
Welch Bruun & Green, Claimant's Attys. 
Chene~ & Kelley, Employer's Attys. 
Order of Dismissal 

October 24, 1980 

A request for review, having been duly filed with the 
Workers• Compensation Board in the above-entitled matter by the 
employer, and saif request for review now having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of the 
Referee is final by operation ·of law-
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WCB CASE NO.
NCB CASE NO.

78 4018
77 7564

October 24, 1980

GERALD HAWKE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Treplex

The Board received from defendant's attorney a Motion toReconsider its Order on Review dated September  4 , 1980 in theabove entitled case. on October 13, 1980 the Board issued an
Order on Abatement.

After a careful re-review of the record, the Board affirmsits prior Order on Review.
Although the SAIF Corporation initially deniedcompensability a .307 order was issued designating SAIF

Corporation as the paying agent. Thereafter, no one requested
that the .307 order be set aside. Therefore, the Board concludes
that the hearing will be set on the issue of who is the
responsible party for claimant's condition based on that .307
order.

The Board's order on Review of September  4, 1980 is
reissued and reaffirmed in its entirety.

IT IS SO ORDERED.

WCB CASE NO. 79 7286

GERALDINE REYNOLDS, CLAIMANT
Welch, Bruun & Green, Claimant's Attys
Cheney & Kelley, Employer's Attys.
Order of Dismissal

October 24, 1980

A request for review, having been duly filed with theWorkers' Compensation Board in the above-entitled matter by the
employer, and saif request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review nowpending before the Board is hereby dismissed and the order of theReferee is final by operation of law.
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CASE NO. 79-6083 

WITOLD WASSING, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

October 24, 1980 

An Order to Show Cause was issued or. July Jl, 19i30 .:n 
this case. Cla:i.;nant railed to respond anc'i on Scr::,ter:b-2.::· ~-2, 
1980 this c~se w~s dismissed bv ~he Pr0sidinq ~?feree. Gn 
September 30, 19 80 ,· claimant a?pealed t'.·,at order.· '1'118 B,J;,:-.rc~ .· 
on October 7, 1980, advised clnirnant it ~ould c~view only ~he 
propriety of the order and ndt decide the issued raised in· 
claimant's request for hearing. T~e Board advised claimant 
that if ~e did not inform the Goard withi~ ten days thAt he 
wished t.c proceed, t!-le Board would consider clai:r.1ant 1 .:; n~:­
quest for review to b~ wit~drawn. T~e.Board has not ~2cn 
contacted by cl'air:.-tant 2,nd considers clai..,'1::rnt I s reques~- \·,it~1-
drawn and dis~isses this requ~st for review. 

ORDER 

Claimant's request. for Board revi,;;1,; 1s dismissed. 

CLAIM NO. 79-10450 

MICHAEL BARNETT, CLAIMANT 
Robert E. Nelson, Claimant's Atty. 
SAIF, Legal Services, Def~nse Atty. 
Order On Review 

October 27, 1980 

/ 

Thj s case is before the ~-Jerker I s Compensation B,x .. u:a.- 0;;1 · 

claimant's request that the Board review the Referee's order 
which affi.n;1ed the SAIF Corpor:::.tior1'::; (SAIF) .denial of this 
claim. 

The Board f .inds the Referee correctly rsci tcd t.:~e facts 
oi this case in his order. 

Af-cer a de novo review of the record i.n this c~1 :.,;0, d.1:: 
Board reaches a different conclusion than that of the aeferee. 
The Board does not find claimanc to be an unreliable historian. 
The medical reports and claimc:..Et I S testimony ·c::.re co1:sif;;b:::r:t. on 
how claimant contends he injured his back. Further,. _~be:e 
has beer, nc contrary evidence i:,resentcd to ccntr:1dic·;: c la Lr.ant I s 
testimony. Th8 Boan~. finds the preponderance of the evidence 
favors_ claimant'~ contention. Therefcre, the Board revers8s. 
SA~F's denial and remands this claim to it for accepta~ce and 
payment of compensation and ctr.er benefits as provided by law 
until closure pursuant to ORS 656.268. 

--

--

October 24, 1980

WITOLD WASSING, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order of Dismissal

WCB CASE NO. 79 6083

An Order to 5)iow Cause was issued or. Julv 31, 1930
this case. Claimant liailed to respond and on September
19 80 this case was .dismissed by che Presidinc; R',2feree.
September 30, 1980, claimant appealed that order. The
on October 7, 19 80, advised claimant it could reviev/ on
propriety of the order and not decide the issued raised
claimant's request for hearing. The Board advised clai
that if he did not inform the Board v/ithir. ten days tb.a
wished to proceed, the Board would consider claimant's
quest for review to be withdrav/n. The. Board has not be
contacted by claimant and considers clai.mant's request
drawn and dis missss this request for review.

ORDER
Claimant's request for Board review; is dismissed.

in
■ •:>
Cn

Board ,■
ly th'.:
in '

mant

j 0—
cn
v;i'tn

October 27, 1980CLAIM NO. 79 10450

MICHAEL BARNETT, CLAIMANT
Robert E. Nelson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order On Review

This case is before the V/orker' s Compensation Board on
claimant's request that the Board review the Referee's order
which affirmed the SAIF Corporation's (SAIF) denial of this
claim.

The Board finds the Referee correctly recited thv
of this case in his order.

:ac'

#

Afuer a de novo review of the record in this case, ur.c:
Beard reaches a different conclusion than than of the Referee.
The Board does not find claimanc to be an unreliable historian.
The medical reports and claimant's testimony 'are cor.sirtent on
hov/ claimant contends J'je injured his back. Further,, there
has been no contrary evidence p.resented to ccntradic f claimant's
testimony. The Board finds the preponderance of the evidence
favors.claimant’s contention. Therefore, the Board reverses.
SAfF's denial and remands this claim to it for acceptance and
payment of compensation and other benefits as provided by lav/
until closure pursuant to ORS 656.268.
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The Referee 1 s order dated March 28, 1930 is iev~~~ed. 

The SAIF Corporation's denial dated November 9, 1979 i~ 
set aside nnd this claim is reQanded to it for acceptance a~d 
payment of compensation and ·otl-:er ben2fi ts as provided by law 
.until closure pursuant to ORS 656.268. 

Claimant's attorney is granted a reasonable attorney fee 
fo:!::" his services at both Heari!"lgs and Board ::..evel in the surr. 
of $1,000 payable by SAIF Corporation. 

A hearing w0s held.and closed in Portland, Grego~, on 
March 5, 1980 before Lou_ L. \}illiams, Referee. Clair:ic,;:t. \·ii:.i.S 

present in person and through his atttoney, Robert E. Nelson. 
H:s ern2loyer, Service & Srection Co., and its i.nsm:er.- Sto.te 
Accident Insurance Fund, \·Jere represented by i<ichael G. Bosb-,ick, 
fl.f,sociate Cou~isel. Claimant ccppeals a uovember 9, 1979 ::1e,-:ial 
of a claim for injury t0 his low back alleged to have oecn 
suffered September 11, 1979. 

FACTS :'\i•:D OPHiION 

Claimant alleges that he was on the job fer abOLlt the 
thi:::::-d day for this employer '•'-'l1e;-, he was hurt. l-J8 hiJ.d :Jeer. ;-.iri:cd 
as a hod carrier but at the time was standing on a sc~fioi~lng 
approximately 34 j_nchc;s in_ widt.h and unloading six sc~ct:ions of 
metal scaffoiclir.g from o. fork lift truck. 'Tr:,::.: ,;;i1ap2 c:: th<::; 

items which he was urrloading was approximately that of an 
i:r:verted 11 L1 " and ,.-,eighed 10 ·to 15 po·..1nds each.. Ii12 hi.'c,_1 enc 1·1and 

on each of the _:"J2..lralh~l sides of the piece of scaEfol.Ji.ng ':ti"~ich 
he v1as m0vin<J and reported that he los'c.: his 00.L:wcc. :-ie sc:2,ted 
that he grai)t)ed a piece of reir:i:o:ccinr; steel 0:1 the iY .. 1ilc:.i:-1g w~.L--: 
his left haGri and that in so doing one side of t~c sceffolding 
piece c~rne loose fro~ his lef~ hand and pivoted. Ee state~ that 
he \·1as able to grab the reinforcing steel before the :..::cc..f£oldi,,,: __ i".­
\•1lnch pivoted around, struck tl"1e side O·f the ?iatfonr,. ·Ne v-i":r­
theless, he characterizes the i~cident as his being nc~rly throw~ 
off tile scaffolding. It is this incid8nt. to '-'1:1ich he .::d:tri:-_;-0tes 
his later back complaints. He mentioned to one of his fellow 
en;ployeeo_; i:ha.t i1e JlniOst fi::"!11 but he did 1:ot ,,cr.tion ti12t. :~0 
suffered an:/ pain as a result of that incic:.c~nt. 

J.t ~vas, i.n :fa.ct, his 1.mprcs:::;iori ~li.:. "_:he ·:j_n,t...: ;~h.J.t 
he 'das s iffipJ.y s ti:.f 2:1rL6 sore f .com nranual -1abo:c to 1.vh ~c·;-_ he ·:1as 
unc:ccustor:--1ec1. That night he 1~c'._JOrtec"i ·c.o his ciomcsti,; asc:;o,_~iatc 
tl·:at he \·1as sore from work and th.1t he had alr.:ost L;,.'.1.:~en. liG 
c1 id not te 11 her thu.t he hctd j_n.j L,red hi:n~;c lf i)y sl ipp.i.r,g. C lair,1-
a.r:t did :return to ,·,ork .:.:t least orw day follo,.-d.ng tl~::..s t~p.i.=;Gc~e 

and thGre 1,1,:,s a ))E)l:" ior.J of time •,.;i1e:::n r.e v121s rcportt2d t:'."J have beer, 
i~ such discomfort that he was unable to either stand·or Ei~ · 
con,fortably. Claimant. experiencec: some dif.L.culty in gc-;:ting 
a~ appointment with the doctor and therefore w0s not seen u~til 
Sc2tem}x~ :: 17. 
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ORDER

The Referee's order dated March 2S, 1930 is reversed

.■ The SAIF Corporation's denial dated November 9, 1979
set aside and this claim is remanded to it for acceptance
payment of compensation and other benefits as provided by
.until closure pursuant to ORS G56.268 . . . .

IS
and
law

Claimant's attorney is granted a reasonable attorney fee
for his services at both Hearings and Board level in the sum
of $1,000 payable by SAIF Corporation.

A hearing was held"and closed in Portland, Oregon, on
March 5 , 1930 before Lou. L. Williams, Referee. Claimant wcis
present in person and through his atttoney, Robert E. Nelson.
His employer, Service St Erection Co., and its insurer,. State
A ccident Insurance Fund, were represented by Michael G. Bostwick,
/issociate Counsel. Claimant appeals a November 9, 1979 denial
of a claim for injury to his low back alleged to have oeen
suffered September 11, 1979.

FACTS AND OPINION
Claimant alleges that he v/as on the job for,

third day for this employer tdien he was hurt. He had
as a hod carrier but at the time 'was standing on a sea
approximately 34 inches in v/idth and unloading six sec
metal scaffolding from a fork lift truck. The shape c
items 'which he 'was unloading v/as approximately that of
inverted "U" and v/eighed 10 to 15 pounds each. He ha
on each of the parallel sides of the piece of scaffold
he v/as moving and reported that he lost his balance,
that he grabbed a piece of reinforcing steel on the bu
his left hand and that in so doing one .side of the sea
piece came loose from his left hand and pivoted. He s
he v/as able to grab the reinforcing steel before the s
v/hich pivoted around, struck rhe side of the platform.,
theless, he characterises the incident as his being no
off the scaffolding. It is tiiis incident to which he
his later back co.''aplaints. He mentioned to one of his
employees that he almost fell but he did not ...ention t
suffe^.'cd any pciin as a result of that incident.

abouu the
been hired
ffolding
'cions of
f the
an
one hand

ing v.'hich
;ie scj. tec
iIding wit
f foIding
bated that
caf folding'

'Ne v 'or 
arly thrO'w
attributes
fe llov/

hat i'.e

he 'was
unaccus
that ne 
did not
ant did
and the
in such
comfort
an appo
Septemb

It was, in fact, his impres.sion at the time that
simply stiff cind sore from manual labor to wh Ich he v/as
tomed. That night he reported to his domestic .assoc iate
v/as sore from work and that he had almost fa.h .en. he
tell her that he had' injured hiraself by slipping. Claim 
return to v/ork at least one day following this episode

re 'was a period of time when he v/as reported to have been
discomfort that he v/as unable to either stand'or sit
ably. Claimant experienced some difficulty in getting
intment with the doctor and therefore was not seen until
er 17.
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the investigation of this claim by che s~~t~. 
Accident Insurance Fund the claimant told a re:presen::ative of A 
SAIF that he had no prior bad: injury so tar as "I krH:>'.•1". Claim- • 
ant testified that it slipped his mind that he had s;>cc.:tinec1 his 
bacr: "a couple of years ago" and that he had Sl'.en c1 dc.ctor "two 
or three times" as a resul.t of that injury. He also at the hear·· 
.ing acknowledged having slipped and fallen down stairs at school 
about eight years ago. 

h1hile claimant was unable to work he v1as ·.:i.blc ·c.o maintain 
his automobile and participated to some degree in ~he moving of 
housen.old goods and furniture, although it is deni,°"d that h-! did 
a~y heavy lifting. He was paid interim compensation for about 
six 't1eeks. 

In exarnini~g Exhibit 6 it is noted that th0 orthopedic 
physician 2nd surge on to whom -'::ne c la imcl:-it was re fer:-,,,~-: by _l, is 
chiropractor had the impression that claimant had a lumbosacral 
strain but a reading of the report discloses an absence of 
ObJective findings. It is the Referee's .opin2-on that the clai::1-
ant is an unreliable historian who, 2s Or. Thomas noted, exag­
gerated his _complaints when seen. Claimant was afra.ic: of height~.­
(E:-:hilJit 6, pa.ge 1) and it appears to the Referee that: U·.e claim­
ant did not suffer an on-the-job injury. His description of the 
pi votin(J of the piece of scaffolding i:1 his hc::.nd c:1nd 'l is demon-. 
stratj_o:1 at the hearincr convince the Referee that suc:1 ct pivoti'ng 
might v,ell cause the claimc:rnt anzietv but would not e:-::ert an11 
pressure in his body. He testified tho.t prior to the tirae of the 4j, 
it2m striking the platform he h~d already grabbed the rcbar 
(reinfo:i:_-ch1g steel). All or mcst of thi:: 1:1ei~;ht of t:,e 10 to 15 
pound piece of 111et0l held by the claimant wo--.:ld be i:-,2:_;ting on tr.::: 
platform. 

OI<.DER 

IT IS HEREBY ORDERED that the employer's denial of 
November 9, 1979 is approvc-::d.a.nc. the relief which clc1i:1.ant 
requests is denied. 

-94-

During the investigation of this claim by the State',
Accident Insurance Fund the claimant told a representative of 
SAIF that he had no prior back injury so far as "I knev;”. Claim­
ant testified that it slipped his mind that he had sprained his
back "a couple of years ago" and that he had seen a doctor "two
or three times" as a result of that injury. He also at the hear  
 ing ackncv/ledged having slipped and fallen down stairs at school
about eight years ago.

While claimant v/as unable to v/ork he v/as able uo maintain
his automobile and participated to some degree in the moving of 
household goods and furniture, although it is denied that he did
any heavy lifting. He v;as paid interim compensation for about
six weeks.

In examining Exhibit 6 it is noted that the orthopedic
physician and surgeon to whom the claimant v;as referred by his
chiropractor had the impression that claimant had a lumbosacral
strain but a reading of the report discloses an absence of
objective findings. It is the Referee's.opinion that the claim­
ant is an unreliable historian who, as Dr. Thomas noted, exag­
gerated his complaints v;hen seen. Claimant v/as afraid of height. .,
(Exhibit 6, page 1) and it appears to the Referee thar the claim­
ant did not suffer an on the job injury. His description of the
pivoting' of the piece of scaffolding in his hand and his demon ,
stration at the hearing convince the Referee that sue':! a pivoting
might v/ell cause the claimant anxiety but v/ould not exert any
pressure in his body. He testified that prior to the time of the 
item strikingr the platforiri he had already grabbed the rebar
(reinforcing steel) . All or most of the weight of the. 10 to 15
pound piece of metal held by the claimant v/ould be resting on the
platform.

m

ORDER

Novembe r
regues ts

IT IS HEREBY ORDERED that the erriOloyer's denial of
9, 1979 is approved.and the
is denied.

relief which clain.ant

#
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NO. A 49793 

PAUL CARROL, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own ~otion Ordei 

October 28, 1980 

On October 2!il'., 1980, the SAIF Corporation (SA.IF) forwarded 
to the Board certain information concerning this claim. Claimant 
had been injured on July 30, 1947 and his aggravation rights had 
expired in this case. SAIF attached reports from Dr. Gambee 
which indicated that claimant needed a total hip replacement. 
SAIF advised Dr. Gambee it did not oppose this surgery. On 
October 13, 19Al'I, Dr. Gambee performed a total hip replacement. 
SAIF indicated it did not oppose an Own Motion Order reopening 
this claim for the surgery that was performed on October 13, 
1980. 

The Board, after reviewing the evidence submitted to it, 
f i n d s th e e v i d enc e i s s u f f i c i en t to w·a r rent a r e open i n g o f th i s 
claim. Therefore, the Board orders this claim be reopened 
effective the date claimant was hospitalized for the October 13, 
1980 surgery for payment of compensation and other benefits 
provided for by law until closed pursuant to ORS 65n.27R. 

IT IS SO ORDEREQ. 

CLAIM NO. C 369629 

JAMES FOLEY, CLAIM.A.NT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 28, 1980 

on October 3, 1980, claimant requested that the Board 
exercise its Own Motion jurisdiction and reopen his claim for an 
injury sustained in May 1972. Claimant advised the Board that he 
wis scheduled for surgery on October 31, 1980 for a k~ee 
condition related to the 1972 injury. Claimantts aggravation 
rights have expired. 

On October 1~, l9R~ the Board rec~ived a report from Dr. 
Raymond North indicating claimantts current condition was 
directly related to the May 1972 industrial injury advising of 
the upcoming surgery. 

-95-

October 28, 1980

m

m

m

PAUL CARROL, CLAI.MANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

CLAIM NO. A 49793

On October  0, 1980, the SAIF Corporation (SAIF) forwardedto the Board certain information concerning this claim. Claimant
had been injured on July 30, 1947 and his aggravation rights hadexpired in this case. SAIF attached reports from Dr. Gambee
which indicated that claimant needed a total hip replacement.
SAIF advised Dr. Gambee it did not oppose this surgery. On
October 13, 1980, Dr. Gambee performed a total hip replacement.SAIF indicated it did not oppose an Own Motion Order reopening
this claim for the surgery that was performed on October 13,
1980.

The Board, after reviewing the evidence submitted to it,
finds the evidence is sufficient to warrant a reopening of thisclaim. Therefore, the Board orders this claim be reopened
effective the date claimant was hospitalized for the October 13,
1980 surgery for payment of compensation and other benefitsprovided for by law until closed pursuant to ORS 656. 7R.

IT IS SO ORDERED

October 28, 1980CLAIM NO. C 369629

JAMES FOLEY, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

On October 3, 1980, claimant requested that the Board
exercise its Own Motion jurisdiction and reopen his claim for aninjury sustained in May 197 . Claimant advised the Board that he
was scheduled for surgery on October 31, 1980 for a kneecondition related to the 197 injury. Claimant's aggravation
rights have expired.

On October 16, 1980 the Board received a report from Dr.
Raymond North indicating claimant's current condition wasdirectly related to the May 197 industrial injury advising of
the upcoming surgery.
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Board advised the SAIF Corporation of claimant's request 
and on October 24, 1980 the sAIF indicated it would not oppose 
reopening claimant's claim for the surgery. . 

The Board, after thorough consideration of the evidence 
before it, concludes claimant's claim for his May 1972 injury 
should be reopened as of the day he enters the hospital for the 
surgery recommended by Dr. North and until closed pursuant to ORS 
656.278. 

IT IS SO ORDERED. 

CLAIM NO. C 300516 

JAMES R. McCOOL, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 28, 1980 

This claim was originally established for an April 21, 1971 
compensable injury to claimant's back. On October 13, 1980, the A 
SAIF Corporation (SAIF) advised the Board that it was forwarding W 
various information to the Board in this claim. SAIF indicated 
that claimant's aggravation rights had expired and this claim was 
being referred to it for consideration by the Board for reopening 
under its Own Motion jurisdiction. SAIF indicated it would not 
oppose reopening the claim for time loss as verified by 
claimant's treating physician. 

On September lfi, 1980, Dr. Curtis Adams reported that 
claimant was having a great deal of difficul·ty with his back. He 
felt that claimant should remain off work for approximately three 
weeks because of this condition. He felt if claimant's condition 
did not improve, another myelogram should be considered and 
possibly an arthrodesis of the lower spine area. 

The Board, after reviewing the evidence submitted to it, 
finds this claim should be reopened as of September 16, 1980 for 
payment of compensation and other benefits provided for by law 
until closed pursuant to ORS fi5~.278. 

IT IS SO ORDERED 

-96-

The Board advised the SAIF Corporation of claimant's request
and on October  4, 1980 the sAIF indicated it would not oppose
reopening claimant's claim for the surgery.

The Board, after thorough consideration of the evidence
before it, concludes claimant's claim for his May 197 injury
should be reopened as of the day he enters the hospital for the
surgery recommended by Dr. North and until closed pursuant to ORS656. 78.

IT IS SO ORDERED.

CLAIM NO. C 300516
JAMES R. McCOOL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

October 28, 1980

This claim was originally established for an April  1, 1971
compensable injury to claimant's back. On October 13, 1980, the
SAIF Corporation (SAIF) advised the Board that it was forwardingvarious information to the Board in this claim. SAIF indicated
that claimant's aggravation rights had expired and this claim was
being referred to it for consideration by the Board for reopening
under its Own Motion jurisdiction. SAIF indicated it would not
oppose reopening the claim for time loss as verified by
claimant's treating physician.

On September 16, 1980, Dr. Curtis Adams reported thatclaimant was having a great deal of difficulty with his back. He
felt that claimant should remain off work for approximately three
weeks because of this condition. He felt if claimant's conditiondid not improve, another myelogram should be considered and
possibly an arthrodesis of the lower spine area.

The Board, after reviewing the evidence submitted to it,
finds this claim should be reopened as of September 16, 1980 forpayment of compensation and other benefits provided for by law
until closed pursuant to ORS 656. 78.

IT IS SO ORDERED
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NO. 49505 

FRANKLIN D. BARNETTE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

October 29, 1980 

The SAIF Corporation {SA!F), on October 24, 1980, advised 
the Board claimant has been granted the following awards of 
compensation: (1) 19.2 degrees for 1911 loss of use of an arm in 
April 19fi9; (2) 38.4 degrees for 20% loss of the use of an arm in 
April 1973; and (3) 57.6 degrees for 31\l% loss of use of an arm in 
December 1973 for a total award of compensation equal to 115.7 
degrees for 6111% loss of arm by separation for unscheduled 
disability. The Evaluation Division recommended claimant be 
granted an addition award of compensation of 50% loss of the arm 
by separation for unscheduled disability based on its belief 
claimant had received compensation equal to 30% loss of the arm 
by separation for unscheduled disability. 

The Board, after reviewing the record in this case and in 
light of the additional information provided by the SAIF 
Corporation, amends its order and grants claimant an award of 
additional permanent partial disability compensation equal to 
3?-.4 degrees for 21'1% loss of the arm by separation for 
unscheduled disability. This award of compensation is granted in 
lieu of the award granted by the board in its October ?.1, 198~ 
Own Motion Determination. 

ORDER 

The Board's Own Motion Determination dated October 22, 1980 
is modified. 

Claimant is hereby granted an award of additional 
compensation equal to 3~.4 degrees for 2A% loss of sue of the arm 
by separation for unscheduled disability. This award is in lieu 
of that granted by the Board in its October 22, 1980 Own Motion 
Determination. 

The remainder of the Board's order is affirmed. 

-97-

#

CLAIM NO, 49505
FRANKLIN D. BAm^ETTE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

October  9, 1980

The SAIF Corporation (SAIF), on October  4 , 198(^1, advised
the Board claimant has been granted the following awards of
compensation: (1) 19* degrees for 10% loss of use of an arm inApril 1989; ( ) 38.4 degrees for  0% loss of the use of an arm in
April 1973; and (3) 57.8 degrees for 30% loss of use of an arm in
December 1973 for a total award of compensation equal to 115.7
degrees for 60% loss of arm by separation for unscheduleddisability. The Evaluation Division recommended claimant be
granted an addition award of compensation of 50% loss of the arm
by separation for unscheduled disability based on its beliefclaimant had received compensation equal to 30% loss of the arm
by separation for unscheduled disability.

The Board, after reviewing the record in this case and inlight of the additional information provided by the SAIF
Corporation, amends its order and grants claimant an award of
additional permanent partial disability compensation equal to
38.4 degrees for  0% loss of the arm by separation forunscheduled disability. This award of compensation is granted in
lieu of the award granted by the board in its October  ?., 1980Own Motion Determination.

ORDER'
The Board's Own Motion Determination dated October   , 1980is modified.
Claimant is hereby granted an award of additional

compensation equal to 38.4 degrees for  0% loss of sue of the arm
by separation for unscheduled disability. This award is in lieu
of that granted by the Board in its October   , 1980 Own Motion
Determination.

The remainder of the Board's order is affirmed.
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NO. 52-862587 

HARVEY 0. BODDA, CLAIMANT 
Gregory L. Decker, Claimant's Atty. 
J. Phillip Parks, Defense Atty. 
Own Motion Order 

October 29, 1980 

On May 3, 1966, claimant sustained a compensable injury to 
his left foot. The claim was initially closed by Determination 
Order dated September 30, 1968 which awarded ~laimant 
compensation equal to 50% loss of the left foot. Claimant's 
aggravation rights have expired. This claim was reopened by the 
Board under its Own Motion jurisdiction and closed by an award of 
additional temporary total disability compensation and an 
additional award of compensation equal to 10% loss of the left 
foot. 

On October 17, 198~, United Pacific-Reliance advised the 
Board that Dr. gallagher had recommended a below-the-knee 
amputation of claimant's left foot and that he be fitted with a 
below-the-knee prosthesis. Dr. Gallagher related the need for 
this surgery to claimant's original injury and the subsequent 
surgical treatment of it. United Pacific-Reliance indicated it 
would not object to an order reopening this claim for below-the- -
knee amputation. 

The Board, after reviewing the evidence submitted to it in 
this case, finds the evidence sufficient to warrant the reopening 
of this claim. Therefore, the Board orders this claim reopened 
for payment of compensation and other benefits effective the date 
claimant is hospitalized for the treatment suggested by Dr. 
Gallagher until closed pursuant to ORS 656.278. 

IT IS SO ORDERED. 

-98-

HARVEY O. BODDA, CLAIflANT
Gregory L. Decker, Claimant's Atty.
J. Phillip Parks, Defense Atty.
Own Motion Order

CLAIM NO. 52 862587 October 29, 1980

On May 3, 1966, claimant sustained a compensable injury tohis left foot. The claim was initially closed by Determination
Order dated September 30, 1968 which awarded claimantcompensation equal to 50% loss of the left foot. Claimant's
aggravation rights have expired. This claim was reopened by the
Board under its Own Motion jurisdiction and closed by an award of
additional temporary total disability compensation and anadditional award of compensation equal to 10% loss of the left
foot.

On October 17, 1980, United Pacific-Re1 i ance advised the
Board that Dr, gallagher had recommended a below-the-kneeamputation of claimant's left foot and that he be fitted with a
below-the-knee prosthesis. Dr, Gallagher related the need forthis^ surgery to claimant's original injury and the subsequentsurgical treatment of it. United Pacific-Reliance indicated it
would not object to an order reopening this claim for below-the-
knee amputation.

The Board, after reviewing the evidence submitted to it inthis case, finds the evidence sufficient to warrant the reopening
of this claim. Therefore, the Board orders this claim reopened
for payment of compensation and other benefits effective the date
claimant is hospitalized for the treatment suggested by Dr.
Gallagher until closed pursuant to ORS 656, 78.

IT IS SO ORDERED.
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NO. A.310030 

OHMAN E. CHRISTOPHER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

· October 29, 1980 

On October 21, 1980, the SAIF Corporation (SAIF) forwarded 
various copies of medical reports in this case. It advised the 
Board that claimant bad been originally injured on August 7, 1952 
and his aggravation rights have expired. One of the reports 
forwarded to the Board was a report of Dr. Matteri dated October 
7, 1980 which indicated that.claimant suffered from chronic 
osteomyelitis as a result of his 1952 injury injury. Dr. Matteri 
reported that claimant was at that time experiencing a flareup of 
his condition and was incapable of walking on his foot, and had 
asked that the claim be reopened. SAIF advised the board that it 
would not oppose an Own Motion Order reopening his claim for the 
treatment of claimant's chronic osteomyelitis. 

The Roarn, after r·eviewing the evidence submitted to it in 
this case, finds the evidence is sufficient to warrant a 
reopening of this claimant at this time under its Own Motion 
jurisdiction. Therefore, the Board orders this claim reopened 
under its nwn Motion jurisdiction effective October 7, 1980 for 
payment of compensation and other benefits as provided for by law 
until closed pursuant to ORS ~5~.278. 

IT IS SO ORDERED. 

CLAIM NO. A 903544 

ROSCOE GEM11.ELL, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

October 29, 1980 

This is an Amended Own Motion Determination to correct the 
SAIF Corporation 1 s designated claim number from the one presently 
appearing in the record as KD 99Rnn to the proper claim 
number which is A 903544. 

-99-

October 29, 1980

#

#

CLAIM NO. A 310030

OHMAN E. CHRISTOPHER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October  1, 1980, the SAIF Corporation (SAIF) forwarded
various copies of medical reports in this case. It advised the
Board that claimant had been originally injured on August 7, 195 
and his aggravation rights have expired. One of the reportsforwarded to the Board was a report of Dr. Natteri dated October
7, 1980 which indicated that.claimant suffered from chronicosteomyelitis as a result of his 195 injury injury. Dr, Matterireported that claimant was at that time experiencing a flareup of
his condition and was incapable of walking on his foot, and had
asked that the claim be reopened. SAIF advised the board that it
would not oppose an Own Motion Order reopening his claim for the
treatment of claimant's chronic osteomyelitis.

The Board, after reviewing the evidence submitted to it in
this case, finds the evidence is sufficient to warrant a
reopening of this claimant at this time under its Own Motion
jurisdiction. Therefore, the Board orders this claim reopened
under its Own Motion jurisdiction effective October 7, 1980 forpayment of compensation and other benefits as provided for by law
until closed pursuant to ORS *^5‘^. 78.

IT IS SO ORDERED.

October 29, 1980CLAIM NO. A 903544

ROSCOE GEMJIELL, CLAIMANT
SAIF, Legal Services, Defense Atty
Amended Own Motion Determination

This is an Amended Own Motion Determination to correct the
SAIF Corporation's designated claim number from the one presently
appearing in the record as KD 9 9 8 to the proper claim
number which is A 903544.
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NO. HC 210898 

ROLANDE. GERLITZ, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 29, 1980 

This claim for claimant's March 18, 1969 compensable injury 
to his left knee was reopened by the Board under its Own Motion 
jurisdiction on April 21, 198A. This was based on Dr~ Slocums's 
report that on January 23, 1980 he performed an arthroscopy, 
"high tibial osteotomy, lateral closing wedge and Maguet 
procedure." Claimant has received awards of compensation for 
this injury equalling 40% loss of function of his left leg. The 
SAIF Corporation {SAIF) reported that claimant was released to 
return to work as of August 1, 1980. 

In the middle of August 19~0, or. Baldwin, who had taken 
o v e r t r e a t m e n t o f c 1 a i m a n t , f r om Dr • S 1 o c u m , r e po r t e d t h a t 
claimant was doing reasonable well. He felt that claimant should 
continue to exercise as he could tolerate it~·and he recommended 
no additional treatment at that time. He also indicated that 
claimant's condition was considered medically stationary and his 
claim could be closed. 

On September 5, 1980, SAIF requested determination be made 

-

in this case. The Evaluation Division of the Workers' 
Compensation Department on October 15, 1980 recommended that the fl 
claim be closed and that claimant be granted. an award of 
additional temporary total disability from January 23, 1980 
through July 31, 1980 and recommended claimant be granted no 
additional award of permanent partial disability for this injury. 

The Board concurs with the recommendation of the Evaluation 
Division. 

ORDER 

The claimant is hereby granted an award· of additional 
temporary total disability compensation from January 23, 1980 
through July 31, 198~. The record indicates that claimant has 
been paid this compensation. 

-100-

October 29, 1980CLAIM NO. HC 210898
ROLAND E. GERLITZ, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This claim for claimant*s March 18, 1969 compensable injury
to his left knee was reopened by the Board under its Own Motion
jurisdiction on April  1, 198P). This was based on Dr. Slocums*s
report that on January  3, 1980 he performed an arthroscopy,
"high tibial osteotomy, lateral closing wedge and Maquet
procedure." Claimant has received awards of compensation for
this injury equalling 40% loss of function of his left leg. The
SAIF Corporation (SAIF) reported that claimant was released to
return to work as of August 1, 1980.

In the middle of August 1980, Dr. Baldwin, who had taken
over treatment of claimant, from Dr. Slocum, reported thatclaimant was doing reasonable well. He felt that claimant should
continue to exercise as he could tolerate it, and he recommendedno additional treatment at that time. He also indicated that
claimant's condition was considered medically stationary and his
claim could be closed.

On September 5, 1980, SAIF requested determination be made
in this case. The Evaluation Division of the Workers*
Compensation Department on October 15, 1980 recommended that the
claim be closed and that claimant be granted.an award of
additional temporary total disability from January  3, 1980
through July 31, 1980 and recommended claimant be granted no
additional award of permanent partial disability for this injury.

The Board concurs with the recommendation of the EvaluationDivision.

ORDER
The claimant is hereby granted an award of additional

temporary total disability compensation from January  3, 1980through July 31, 1980. The record indicates that claimant hasbeen paid this compensation.

#
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NO. KA963813 

NATHANS. RANDALL, CLAIMANT 
.SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 29, l980 

This claim for claimant's f962 left leg injury was reopened 
b y t h e Bo a r d e f f e c t i v e S p e t e m b e r ,11 1· , 1, 9 7 9 u n d e r i t s O w n M o t i o n 
jurisdiction. Claimant indicated that he had been off work due 
to a cellulitis condition ·in his left leg from September ~1 
t h o ugh 1• 2 , ·1 1 9 7 9 • He ind i c a t e d h e re turned t c;, w o r k o n O c t ob e r ~, 5 , 
1'979. Dr. Courbgen released claimant for regular work on 
December t7, ~979 indicating, however, that claimant was released 
for modified work and was to work six hours per day. He found 
that claimant's condition was medically stationary as of December 
l7, 1•979. 

Dr. Courogen, on August 7, ~980 reported that claimant's 
condition was stationary. However, he noted that claimant had a 
history of developing cellulitis every two or three months which 
required elevation of the leg and intervenous and organ 
antibiotics. 

T h e S A I F C o r p o r a t i o n , o n S e p t e m b e r 2 5 , ,1 1 9 8 0 r e q u e s t e d 
determination be made in this case. The Evaluation Division of 
the Workers' C0mpensati~n Department on October 20, ~980 advised 
t h e Bo a rd t ha t s u b s e q u en t 1 y to th e Aug u s t 1' 9 8 0 re po r t , Dr. 
C o u r o g e n h a d i n d i c a t e d o n S e p t e rn b e r 5 , 1· 9 8 0 t h a t c 1 a i m a n t ' s 
condition was still stationary, The Evaluation Division 
recommended this claim be closed with an award of additional 
t em po r a r y t o t a 1 d i s a bi 1 i t y fr o m S e p t e m be r 11 11 , 11 9 7 9 th r o u g h 
September 5 1 ~·980 less time worked and recommended no additional 
award of permanent partial disability compensation. 

The Board concurs with this recommendation: If the claimant 
continues to have difficulty with the cellulitis, medical care 
and treatment can be provided under the provisions of ORS 656.245 
without the necessity of reopening this claim if claimant incurs 
no additional time loss. 

ORDER 

Claimant is hereby granted an award of additional temporary 
t o t a l d i s a b i l i t y c o rn p e n s a t i o n fr b m S e p t e m b e r 1' 1' , 1' 9 7 9 t h r o u g h 
September 5, t980 less time worked. 

-101-

NATHAN S. RANDALL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

CLAIM NO. KA963813 October 29, 1980

This claim for claimant's t962 left leg injury was reopened
by the Board effective Spetember 1M*, 1'979 under its Own Motion
jurisdiction. Claimant indicated that he had been off work due
to a cellulitis condition in his left leg from September 1’ 1‘
though VOTS He indicated he returned to work on October
919 • Dr. Courogen released claimant for regular work on

December i7, 1'979 indicating, however, that claimant was released
for modified work and was to work six hours per day. He found
that claimant’s condition was medically stationary as of December
n, 1 979.

Dr. Courogen, on August 7, 1'980
condition was stationary. However, he
history of developing cellulitis every
required elevation of the leg and
antibiotics.

reported that claimant's
noted that claimant had a
two or three months which
intervenous and organ

#

The SAIF Corporation, on September 25i 1'980 requested
determination be made in this case. The Evaluation Division of
the Workers' Compensation Department on October 20, 1'980 advised
the Board that subsequently to the August 1'980 report, Dr.
Courogen had indicated on September 5» 1980 that claimant's
condition was still stationary. The Evaluation Division
recommended this claim be closed with an award of additional
temporary total disability from September 1'1<, T979 through
September 5» 1980 less time worked and recommended no additional
award of permanent partial disability compensation.

The Board concurs with this recommendation. If the claimant
continues to have difficulty with the cellulitis, medical care
and treatment can be provided under the provisions of ORS 656.245
without the necessity of reopening this claim if claimant incurs
no additional time loss.

#

ORDER

Claimant is hereby granted an award of additional temporary
total disability compensation from September I’l, 1'979 through
September 5, 1980 less time worked.
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NO. C28273 

THEODORE D. RAZ, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

October 29, 1980 

This claim for claimant's compensable injury tG his left hip 
which occured on July tf, ,966 was reopened by the Board under 
its Own Motion jurisdiction. On October 30, ~979 Dr. Adlhoch 
performed a left hip arthroplasty. After this surgery, claimant 
returned to ful'.1-time w0rk on February 41•, 1·980. 

Dr. Adlhoch on August 4, 1•980 examined claimant. He felt 
that the range of motion in claimant's hip was satisfactory and 
that claimant had no pain in it. He felt that claimant's medical 
condition was stationary and he did not have any permanent 
residuals form this injury. 

T h e S A I F C o r p o r a t i o n o n A u g u s t 2 0 , 1; 9 8 0 r e q u e s t e d 
determination of clafmant's disability. The Evaluation Division 
of the Workers' Compensation Department bn October 20, f980, 
recommended :that this claim be closed an award of additional 
t e m p o r a r y t ont a 1 d i s a b i 1 i t y c o m p e n s a t i o n f r o m O c t G b e r 2 9 , ·1, 9 7 9 
t h r o u g h Au g u s t 4 , ·1• 9 8 0 a n d n o a d d i t i o n a 1 p e r m a n e n t p a r t i a 1 
disability award. 

The Board concurs with this recommendation. 

ORDER 
Claimant is hereby granted an award of additional temporary 

total disability compensation from October 29, 11 979 through 
August 4, '1'980. 

CLAIM NO. 2001562005 

LYLE SEEHAWER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

October 29, 1980 

In an Own Motion Order dated June 6, 1'980, the Board denied 
·reopening this claim under its Own Motin jurisdiction. The Board 
based this on a report from Dr. Degge which indicated that 
claimant had periodic back symptoms while at work, which he had 
put up with, but since he had been laid off, he had SQught 
medical treatment for them. Dr. Degge had opined the claimant's 
condition was stationary and did not appear to have any increased 

0 

disability. 0 
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THEODORE D. RAZ, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

CLAIM NO. C28273 October 29, 1980

This claim for claimant’s compensable injury to his left hip
which ocGured on July 1‘1', •t966 was reopened by the Board under
its Own Motion jurisdiction. On October 30, 1*979 I>r. Adlhoch
performed a left hip arthroplasty. After this surgery, claimant
returned to full time work on February 4'1<, 1'980*

Dr. Adlhoch on August 4, 1*980 examined claimant. He felt
that the range of motion in claimant's hip was satisfactory and
that claimant had no pain in it. He felt that claimant's medical
condition was stationary and he did not have any permanent
residuals form this injury.

The SAIF Corporation on August 20, 1*980 requested
determination of claimant's disability. The Evaluation Division
of the Workers’ Compensation Department on October 20, 1*980,
recommended that this claim be closed an award of additional
temporary to^tal disability compensation from October 29, t979
through August 4, 1*980 and no additional permanent partial
disabilityaward.

The Board concurs with this recommendation.

OHDER
Claimant is hereby granted an award of additional temporary

total disability compensation from October 29, 1'979 through
August 4, 1980.

CLAIM NO. 2001562005 October 29, 1980

LYLE SEEHAWER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

In an Own Motion Order dated June 6, 1*980, the Board denied
reopening this claim under its Own Motin jurisdiction. The Board
based this on a report from Dr. Degge which indicated that
claimant had periodic back symptoms while at work, which he had
put up with, but since he had been laid off, he had sought
medical treatment for them. Dr. Degge had opined the claimant's
condition was stationary and did not appear to have any increased
disability .

 102 

 

 



      
      
       

    
      

          
          

   

    
     
    

    
    

          
            
          
    
         

             
            
          
         

           
           

          
         

           

   

      

  
    
    
    

        
      

           
          

      
          

            
          
              
           

e e m p 1 o y e r , on O c t ob e r' ,11 5 , 4,980 , ad vi s e d the Bo a rd the Dr• 
W i- l s o n , o n O c t o b e r 2 , 11 g 8 O , h a d r e p o r t e d h e f e l t c 1 a i m a n t ' s 
current con d it i G n w a s re 1 ate d to hi s 1• 9 7 2 in j u r y. Dr. W i ls <rn , in 
that report, requested that additional treatment be provided 
claimant and asked that this claim be reopened. Dr. Wilson was 
under the impression that claimant would benefit from a lumbar 
spinal fusion. This surgery had been scheduled for October 6, 
1; 9 8 0 b y D r . W i 1 s o n . 

The employer indicated that after claimant had been laid off 
one job in January t980, he had continued working as a pond 
helper. The employer indicated that he would oppose an Own 
Motion Order reopening this claim. 

The Board, after reviewing the medical evidence in this 
case, finds it would be in the best interest of the parties that 
this claim be referred to Hearings Division to be set for a 
hearing. The Referee in thi-s case shall determine if claimant's 
current condition and his medical treatment therefor is related 
t o h i s M a r c h 1· 3 , q1 g 7 2 i n j u r y an d r e p r e s e n t s a w o r s e n i n g t h e r e o f 
since the last award ir arrangement of compensation in this case. 
The Referee shall forward a recommendation on this issue along 
with a transcript of the proceedings and other exhibits 
introduced at the hearing to the Board for its consideration and 
review. 

IT IS SO ORDERED. 

WCB CASE NO. 

PHILLIP BROWN, CLAIMANT . 
Luebke & Wallingford, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

October 30, 1980 

The claimant requests the Board review the ·Referee's order 
which granted claimant an additional 5% unscheduled disability. 
Claimant contends he is entitled to a substantial increase in the 
amount of permanent partial disability he has been granted for 
this injury. 

On September 27, •1-978, claimant, a 23-year-old 
moldercore maker, injured his back pushing a 60" diameter steel 
plate suspended by a crane. This injury was di~gnosed as a low 
back strain with probable disc syndrome. Claimant was off work 
for about a week and returned to work, but worked only one and a 
half days before he had to stop working due to back pain. 
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1'5, 1'980, advised the Board the Dr.
■ had reported he felt claimant's
to his 1'972 injury. Dr, Wilson, in
additional treatment be provided
claim be reopened. Dr. Wilson was

under the impression that claimant would benefit from a lumbar
spinal fusion. This surgery had been scheduled for October 6,
1 980 by Dr. Wilson.

The employer, on October
Wilson, on October 2, 1'980,
current condition was related
that report, requested that
claimant and asked that this

The employer indicated that after claimant had been laid off
one job in January i980, he had continued working as a pond
helper. The employer indicated that he would oppose an Own
Motion Order reopening this claim.

The Board, after reviewing the medical evidence in this
case, finds it would be in the best interest of the parties that
this claim be referred to Hearings Division to be set for a
hearing. The Referee in this case shall determine if claimant's
current condition and his medical treatment therefor is related
to his March !3» 1'972 injury and represents a worsening thereof
since the last award or arrangement of compensation in this case.
The Referee shall forward a recommendation on this issue along
with a transcript of the proceedings and other exhibits
introduced at the hearing to the Board for its consideration and
review.

IT IS SO ORDERED.

WCB CASE NO. 79 8846 October 30, 1980

PHILLIP BRO™, CLAIMANT
Luebke & Wallingford, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant requests the Board review the ’Referee's order
which granted claimant an additional unscheduled disability.
Claimant contends he is entitled to a substantial increase in the
amount of permanent partial disability he has been granted for
thisinjury.

On September 27, 1978, claimant, a 23 year old
moldercore maker, injured his back pushing a 60” diameter steel
plate suspended by a crane. This injury was diagnosed as a low
back strain with probable disc syndrome. Claimant was off work
for about a week and returned to work, but worked only one and a
half days before he had to stop working due to back pain.
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Decemt,~~r 1978,· Dr. K.·Loss repui-ced h.! :r:eLt c.:aim,::,t 
did net have ·o. :ierniated lumbar disc. iie ::-2.:;o,nrnei:d..-:.1 c:.aiJ.·· 
anc continue with physical therapy. 

L . .::. Ca!3e, in Febr,1a.ry 19 ·_, 9, found no 2v ::.r:.GJ: ::::i2 ,Jf. 
ncurolo,;ical deficit. Dr. C21.;;c: diagr,osed a .L.1tnbar f.:ic2t. 
syndrome due to hyperextensiG~ of the lumbar s~ine.pcc­
petuated by 20:,r postl.!re. It was tl:2 doctor's cp:L .. i.u; 
claima:1t could return to light work and should c!VO.i.d lif tir.g 
bver 50 pounds. and repeated forward bending. · 

In March 1979, Dr. Rinehart repo~tcd there was ~o lisht 
work available for someone wi"i.::: claimant's b,cc}~~_:::-O1.i.;:'i. He 
:;:el t c.Lairria.nt could ei thcr be retra:;__;icd to per £or:.1 Stc:c:=.er.t.: 1--y 
work er rehabilitated so he cc"Jld perform mar::.:.a1 :~aii-::n.-. 

On April fi, 1979, a Dete.cninatior, Order clo:;ed t.h.::.s 
claim. Claimant was granted te;-,,porary total disab::.lj L:; 

cor,1pensation. ~nd c·ompe:--,sation -:qual to· 16° ::r,1: ':-~ ur,·:,cl:c.°!dulec. 
-: ::·r his ba.ck injury. Subseqecntly, c:..air.iant :ittem·p,:,·,d to 
return :::o his :::ormer job, but. --~ould not perfo~711 it. :·he 
claim was reopened on August 13, 1919. 

The O:ethopaedic Consul tat ion ire I,ug·..:.st :i.97 9 i.·0po.::-·::.2~ 
claimant was complaining of constant lov.r back· pain. 'i'hei;:· 
diagnor.;is of claimant's condi·ci.on ~is .·.-:-elatc:c. tc th:t.s' L1j·.1ry 
\•:,i:'5 ch:co:1ic re:::urrent lt:mbosacrul spruin. '.rrt(.!Y £el~: cl.::.~n:·· 
an-c, 1 s c(:indi tior1 was· stationary ano. that clai"mant hac, (, .:.1:.i.n:6.l 
lc;SS of function of his lu.,_-nbosacral-spine du0 t.c., thi:::· i1~~·:u:-::-y. 
Ir. tt.e.-i.r opinion, . clai:·nant was limited ·co a. meditun c:,::.'··.egor} 
c:" wc::::-k. They felt claimant could retuL-i ;:o ni~, p::.-::-l,'.'.: :JW, 

jcl) with limitations. However, they also felt clai,i,a.n.':. 
needed vocatio:1al assistance.· " 

"f:. second De tcrlilina tion ·oi:d0r da t.ed Octet,,.,:.:- 1 0 , ·: 9 7 -J 
2..vn.u~c:i.ea. cla.irnant an acc.!.itionaJ. period of t2mpor.::c:.-y '; t.1::.::<:. 
disabi:: . .i.·cy conpr.msatic,n. On October .t9 1 197~-!. the i.;:,_,;..,lu::.i.t.:;_un 
l:J.visio:1 affirmed this Determ::.r.a'.:ion Circler ai'c:.er: con:,.:..dt::::.:-:' .. :io:· .. 
OL aciditional evidence. 

I::i September 19 79, Dr. Rii1ehart repcrh::c. ·.:: l.::t::..:i:.,.J, · __ ·.-.:0:. 
r2tt~rni.r.9 t.o work as a. molc.e~· on October 1, .:.s·/~L )Jr. 
:;,,.:· . .1ehar :. felt i. f cla im.=i.nt was 1.:n2.ble to p2rfc,~:1 L1i::; ·,,c.,rk, 
he wou:~ c:. need :cctra i nir.g. -C1.21 :'.rn2.nt t:r. iec. to :.:--,:;, :, :r:--. ·,:.: -:-..:.:·, 1 s 
cc"1.ployc:c- ·to wo:c-k, but th,:: erc;,1loyer cetusul ·cc, al::.ov; .:· ~;i_;,·,c·,~-.:: 
to return to wur:: ba:-,;cJ o:, tL-.:. inforr,,at.ic:1 c::,;·,L,~n,~.:~ ~::· U;c 
,T'.<::;d::;_cc:tL reports it had recei·10:.:d. 

At the hear in~;, claimant ·.:..:estif.;.cd l1e :-.::~s ,,,o:::-k.::.:(i ::.i.'-:. c. 
g,.:s Si.:ai:.ion, ,,;.)r}~2d fer th:i.s emplo:f',=:r for c.:.s·h-c. Joa::·;, ui:d 
was a.t r.earin9 working as a pJ.,··rnbcr I s help8r. C:.ai.r:.,2.r.t h&s 
2 9th grade ed~cation and has obtai~cd a GED. In 1976, 
cla:i.rna.;,·c. hac, strained his bac-:: a:1d ni ,_; sed th1:c3e :o -~oc.c 
rn: .. mths of ',vork. 
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In Decembi.:ir 1978, Dr. K.lcss repurcviad h
did net have a herniated lurabar disc. lie r
anc continue v. ith physical therapy.

,T;eLr c.;. a l
conrner.di r d c 1 a I;';

Dr. Case, in February 1979 , foun(..l no avicej'.ce of
neurological deficit. Dr. Cac.e diagnosed a i.utibar focat
syndrorr^e due no nyperextensior of the lumbar spine, per­
petuated by poor posture. It was tie doctor's cpinicn
claimant could return to light work aad should avoid liftir.g
over 50 pounds.and repeated forward bending.

In March 1979, Dr. Rinehart reported there v/as no light
work available for someone with claimant's backgroun.d. He 
felt claimant could either be retrained to perform .soder.tnry
work or rehabilitated so he could perform manual labor.

On April 6 1979, a Determination Order cloi .ed Lliis
claim. Claimant was granted temporary total disability

#

corapensation  and compensation ;yual to 16^ foi: f i unocl.eduled
for hi.s back injury. Subsequently, claimant attempr.i d to
return to his former job, but. could not perform it, the
claim v;as reopened on August 13, 1979.

The Orthopaedic Consultation in .August 1979 repor
claimant was complaining of constant lov/ back pain. 7'
diagnosi.s of claimant's condition as related to this' i
w.us chronic recurrent lumbosacral sprain. They felt
anr’s condition was • stationary and that claimant heue o
loss of function of his lumbosacral  spine due to this
In their opinion, • claimant was limited ro
of v/ork. They felt claimant could return
job v/ith limitations. Hov/ever, they also
needed vocational assistance.

a mea.ium ca
tc his prci'.'.
felt claiman.

rx: 1 r
•1 jury
lain . 
In.i.nidl
injury
egory
DUS

A second Determination 'Order dated OctcL '.sr 10, ;979
av/arded claimant an additional period of temporu. ry "u' 'fal
disabili'cy compensation. On October,^9, 1979. the h'/nluatron
Division affirmed t.hi.s Determiriatiois Order af_er considers.;io:
of additional evidence.

In September 1979, Dr. Rinehart reported claimaol was
returning to work as a molder on October 1, 1979. D..c.
Rfnehar:, felt if clainvnnt v;as unable to perfc?.r.'i tliis  uork,
he would need retraining. Claimant tried to runv. .rn to this
employer to work, but the em.picyer refused 'oo allow . .'uimanf
to return to v/ork based on th'O inforri;auio:i c::’."ita:^ned the.
m edical reports it had received.

At the hearing, claimant uestifiGd he has v/orked at a
g.is suauion, worked fer this employer for eight years, ar.d
v.’as at hearing working as a plr mber' s helper. Claimant has
a 9th grade education and has obtained a GED. In 1976,
claimanu had strained his bacu and missed three to four:
months of work.  104 
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The Referi::;e found the cv:J.dence indicateci. cl2imc1;:t n~:o. 
only a minimal disability. Ccnsidering all the evicience, 
the Referee concluded claiman-:" had r.ot ;:-iroven that his 
d~sabilities were greater tha~ rninj_bum. Therefore, the 
Referee granted claimant an award· of compensation equ~l to 
16° for 5% unscheduled disability for his low back injury· 
for a totil of 10% u~scheduled disabili~y. 

After a de nova review of th.-i.c; cc1se, 'c:.;1.c i"cL;::;.jority of 
the Board reaches a conclusion ci.ifferent fro:ti ti-;at of t:hf: Rf;:E­
eree. The medical evidence does indicate claimant l1~s mini­
mal impairment due to this injur·y. However, clai-mant cannot 
roturn to his pr~vious emplo~~ent or similar t~pes ot 

heavy, ffianual labor. ~hereforc, considering all the rclev2~t· 
f~cto~s in determining an injl 2d worker's ~oss of wage 
eci.rnint__":" capacity, such as r-.is ag1:;, educati_on, pri� -r ,,.,Qrk 
experience, impaiime~t, etc., the Board finds cluima~~ is 
cnti tlcc_: to an increased av1ard of permanent i_Jartial r1 i s&~.i:Li. ty. 
Therefore, the Board grants claimant an a'>,.rard of t.:01n;:-,en~ 
sa tion equal to 8 0 ° for 2 5 i un ::;cheduled for his J.ow l:1,h:k 
inju:::-y. This awctrd is in lieu of any p:_·ior a\·iarJs of ~nsc:L~dulc-~d 
disability for this injury. 

ORDER 

T1-12 Re:.:eree's order, dateu Apr:i.l 1, 19UG, ~-'3 :ric.:.:.1~ic.::-

Claimzmt is hereby granted an c1·,,,a rd of cc,·c1pet1sa t_i :,n 
e~ual to 80° for 25~ unsc~cduled disability for his ~~2k 
L-1j·0r:/. '!'hi:c; ::.s 1.n. 2_ieu cf c1il pr~_cr awa·_:_-cis cf u:s::-,,.,~:L:,.,:c 
disabiljcy claimant has been granted for this i~jury. 

Clc1imc1;,t' s attornc:'/ i:; hereby sranted a r2asoni.~L-:,},2 
a~to~ney's fee for his scrvicBs in connecti.cn wi~h t~e Bc~rd 
.review in the ~mount of 25% of the increasej aw21·d ~~~ to 
cxceeci $3,000. 
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The Referee found the evidence indicated clairaai t
only a minimal disability. Considering all the eviaence,
the Referee concluded claimant had not proven that his
disabilities v/ere greater than minimum. Therefore, rhe
Referee granted claimant an av/ard' of compensation equal to
16° for 5?i unscheduled disability for his low back injury  
for a total of 10% unscheduled disabilicy.

After a do novo reviev/ of this case, tne majori'fiy of 
the Board reaches a conclusion different from that of the P.er 
eree. The medical evidence does indicate claimant has mtini. 
mal impairment due to this injury. However, claxmant cannot
return to his previous employrrient or similar types of
heavy, manual labor.
factors in determininc
earning capacity, -j an 

such as

Therefore, considering all the relevant'
inju'.ed v;orker’s loss of wage
his age, educauion, prior v.’Ork

expericiice, impairment, etc., the Board finds claimant is
entitled to an increased av/ard of permanent partial riisaf
Therefore, the Board grants claimant an av/ard of coimpen 
sation equal to 80° for 25% unscheduled for his lov/ back
injury. This award is in lieu of any prior awards of inscr.eduled
disability for this injury.

it'/

ORDER

The Referee's order, datea April 1, 19U0, micui  ic«

Claimant is hereby granted an a'v/ard of compensat.isn
equal to 80° for 25% unscheduled disability for his back
injury. Thirs is in lieu of all prior awards of ur.s/'‘./duiec
disabilj.cy claimant has been granted for this injury.

Claimant's attorney is hereby granted a reasonable
aitorney’s fee for his services in connecticn wir.h tne Beard
.review in the amount of 25% of the increased a'ward net bo
exceed $3,000.
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Wilson dissents as follows: 

The v:e:i..ght of medical evidence establish~s t:hat cla.:.:J~mt 
has minimal disability from tL:i.s industrial ::.i-:..j ury. This. 
evidence also establishes that claimant has a lumbar faccit 
syna.rorr,e which will become syn,ptomatic from back strain 
whether the activity is work-related or not. It is fur ~h~s 
reason that the vari0t:s d.octors have recommended light work 
and not because of any permanent resi3uals of che injury at 
Columbia Steel Casting. 

The Referee gave the claim~nt every benefit of tta 
doubt by increasing the unscheduled award to 10~. Cercainly 
the r~cor<l does not support s~y higher awar~ than th;~t .and 
the very considerations which the majority·r~ly en to in­
crease t:he award to 25% are the ones which i:-i ·.nos·; c,;;..c',eE 

mitigate against such ~n increase. The order of the ~~ferc2 
should te affirned. 

WCB CASE NO. 
WCB CASE NO. 

HAROLD HAMILTON, CLAIMANT 
Gary Allen, Claimant's Atty. 

79-6586 
79-6961 

Rankin, McMurray, Osborn, Gallagher 
& VavRosky, Employer's Attys. 

Request for Review by Employer 

October 30, 1980 

Mod;:.line Iri.custl:iGs and :>.:::::; ;idr:,::r1i.st2:rir.•; 2genc:,·, iJt:der·· 
•,ff.i.ters Adjustiris Cor:,pq_ny, or. ()(;·.:ober 27, 19£,C :r.oved t:-.e 
Board ·c.-.• reconsicil:;r i·t.s Octob~r 14, 1980 Order o:--i R,,·J~_e·.,,. 
Tree Bodrd has review2d tr1is c2s2 &gain G.r,d rc:'.;'.)rl:~:i.6t,::-i:!d :: ts 
initial decision. The Soard s88S ~o reason ~G cfange i~s 
Order or. aevie~ and a~iirms it. 

IT ~S SO 01<.DJ~":.{ED. · 
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Chairman Wilson dissents as follows:

Thc: weight of medical evidence establishes that claimant
has minimal disability from this industrial injury. This
evidence also establishes that claimant has a lumbar facet
syndrome which w'ill become symptomatic from back strain
whether the activity is work related or not. It is for this
reason that the various doctors have recommended light v/ork
and not because of any permanent residuals of the injury at
Columbia Steel Casting.

The Referee gave the claimant every benefit of cha 
doubt by increasing the unscheduled award to lOi. Certainly
the record does not support any higher aware than thrib and
the very considerations which the majority'rely on to in­
crease the award to 25% are the ones v/hich in most cases
mitigate against such an increase. The order of the Referoe
should be affirmed.

#

WCB CASE NO.
WCB CASE NO.

79 6586
79 6961

October 30, 1980

HAROLD HAMILTON, CLAIMANT
Gary Allen, Claimant's Atty.
Rankin, McMurray, Osborn, Gallagher

& VavRosky, Employer’s Attys.
Request for Review by Employer

Moduline Industries and ims adr^inistering agency. Under­
writers Adjusting Company, on Oomober 27, 158C moved the

#

Board reconsider ins October 14 , 1380 Order on Kotiev.".
The Board has reviewed this case again ai'.d reeonsic.e::ed
initial decision. The Board sees no reason  co cr.angc i'
Order on Review and arfirms it.

IT IS SO ORDERED.

: t s

#
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WCB CASE NO. 79-2863 

ELLA JEAN KNIGHT, CLAIMANT 
C.H. Seagraves, Claimant's Atty. 
Daryll E. Klein, Employer'~ Atty. 
Request for Review by Claimant & Employer 

October 30, 1980 

The claimant and the employer request Board review of the 
Referee's order entered in this case. Claimant contends she is 
permanently and totally disabled. The employer contends the 
Referee's awar.d of compensation is excessive. 

The Board finds the Referee correctly recited the facts of 
the case in his order. 

After a. de nova review of the record in this case, the Board 
reaches a different conclusion than that reached by the Referee. 
The Board does not find the medical evidence alone establishes 
that that claimant is permanently and totally disabled. 
Therefore, to determine if claimant is permanently and totally 
disabled, the Board must consider other relevent factors. 
Claimant is approximately 50 years old and has some high school 
education. She has not worked since 1974. Further, claimant 
continues to complain of back pain and being unable to perform 
many household chores. She worked as a waitress ·and housewife. 
The conc~nsus of the medical evidence is that claimant is capable 
of light work. However, claimant. has repeatedly indicated she 
wishes to retire and to stay home so she can take care of her 
disabled husband. She has not souqht or attempted to return to 
work. Claimant does admit if her at-home situation chanqed, she 
would return to work. Based on the medical evidence in the case 
and considering all the relevant factors in determining an 
injured workE;!r's loss of wage earning capacity, the Board finds 
the Referee's award of compensation is excessive. The Board 
f ind s , Based on the i r cons id er at ion , c 1 a i man t is en ti t 1 e <l to an 

_award of compensation equal to 256 degrees is in lieu of all 
previous awards of unscheduled disability claimant has heen 
granted for this injury. 

ORDER 

The Referee's order dated December 24, 1979 is modified. 

Claimant is hereby granted an award of compensation equal to 
256 degrees for R5% unscheduled disability for her back injury. 
This is in lieu of all previous aw~rds of unscheduled disability 
claimant has been granted for this injury. 

The remainder of the Referee's order is affirmed • 
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October 30, 1980

ELLA JEAN KNIGHT, CLAIMANT
C.H. Seagraves, Claimant's Atty.
Daryll E. Klein, Employer's Atty.
Request for Review by Claimant & Employer

WCB CASE NO. 79 2863

The claimant and the employer request Board review of the
Referee's order entered in this case. Claimant contends she is
permanently and totally disabled. The employer contends the
Referee's awar.d of compensation is excessive.

The Board finds the Referee correctly recited the facts of
the case in his order.

After a. de novo review of the record in this case, the Board
reaches a different conclusion than that reached by the Referee.
The Board does not find the medical evidence alone establishes
that that claimant is permanently and totally disabled.
Therefore, to determine if claimant is permanently and totally
disabled, the Board must consider other relevant factors.Claimant is approximately 50 years old and has some high school
education. She has not worked since 1974. Further, claimant
continues to complain of back pain and being unable to performmany household chores. She worked as a waitress and housewife.
The concensus of the medical evidence is that claimant is capable
of light work. However, claimant has repeatedly indicated she
wishes to retire and to stay home so she can take care of her
disabled husband. She has not sought or attempted to return towork. Claimant does admit if her at-home situation changed, she
would return to work. Based on the medical evidence in the case
and considering all the relevant factors in determining an
injured worker's loss of wage earning capacity, the Board findsthe Referee's award of compensation is excessive. The Board
finds. Based on their consideration, claimant is entitled to an
award of compensation equal to 256 degrees is in lieu of all
previous awards of unscheduled disability claimant has been
granted for this injury.

ORDER
The Referee's order dated December  ^, 1979 is modified.
Claimant is hereby granted an award of compensation equal to

 56 degrees for 85% unscheduled disability for her back injury.
This is in lieu of all previous awards of unscheduled disabilityclaimant has been granted for this injury.

The remainder of the Referee's order is affirmed.
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CASE NO. 77-4996 October· 30, _19a·o 

JAMES PUTMAN, CLAIMANT 
Elton T. Lafky, Claimant's Atty. 
SAIF, Legal Servicei, Deferise Atty. 

This case is before the \•Jorkers I Compensat:..c-n B'oard on 
tl·1e Sl-.E' Corporation I s (SAIF) rec;uest. the Soa.::-d r8vi e1-1 t:1~ 
Referee I s order. SAIF cont.ena.s the award or r.ornpe::.1~-;:1 tion 
·;ranted by the Referee is excessive. 

The Board.finds the fac~s of the case ~e~e cor\ectly 
recitec by the Referee in his order. 

Af~er a de nova review of this ~ecord, the 3car<l reaches 
"" diff,;;·,r.ent co,1clusion than that reached by -~he Refl-:re8.. 11 h8 
~efer~2 found there was no evidence claimant 1 5 hea=in1 luss 
was th,~. r-esul :: of presbycusi.s. Furth2r, th,:; I1,ei.2:r:te /01l,:d 
ciaimant 1 s marked loss of speech disc=iminati0~ e~Litle~ him 
to an increased award of compensation. The ~oard ard tte 
C·::>rkers I Compensation Departme:ilt ha.,·e adopted ::.i.d:r.i;:j strat.; vs 
rules --:.:c. be applied ir-. rati:ig hearir.g loss. o:·~:·. 43 i:. '55--S cs·. 
In cart, these rules require that an ad~ustment ~e ~--~c Las0d 
er:. ;ccer)ted values of hearing loss du1:1 to aq<:> rJ1: pr-~;~ '. .. yc:ti~:.Ls. 
No evidence that such loss has occurred need :J,~ pr,:.• .. ;~:.i:126. 
?urthe:::-, under the rules as adopted, the loss. 0£ s1:,.:-,·~·-:.:l': ,:L t..•.:n.·-
n:ination is included o:c already calculat0d in~.:.o the .>::n~:::-.-.:2. . .J. 4i 
used to determine hearing loss. The B0ard, appJ.yinj ~~o 

adopteC: rules and ORS 556.214(:.E) and (g) finJ.s the .h,:-:i'e:.::1:::e··s 
award of compensation to be E:::ecessive. Eov,revc-;:;:, a?P~-:.:inq 
these same standards, the Board finds the Deti:..:1..·,nin&t :· rJ:1 C,:: ~\er' E, 

award tc be mathematically ir.correct. The Boarc:: fir,.::i .. c12-·:.rr,­
ant is entitled to an award ot.' compensation o:::· 61.1) 0 fo.c 
31.87% binaural hearing loss. This is in lieu of a0y previous 
a~vards of permanent partial disability 9Ta~·1t,';·,:·:. c:u. i,r:71.:: t :!:en: 
his hearing loss. This repre~ents a 31.25% :_..;.ss Qf l·:carin'J 
in clZiimant' s left ear and a :::6. 25% 1-x;s c-f ~-1<,M:r.~.ns :,.,;, c:t:.:.r:.­
ant1 s right ear. 

O!tD .. :1< 

•.rL~ Referee I s order da t~c. l\pri 1 lS, 1. 9 8 0 j_ ~.,; ~,tol.i ·!.::Led. 

C~aimant is hereby grante~ 
equal ~o 61.19° for 31.87% loss 

~') .... 
u..' 
of 

award of 
binaural 

C , .)l'l:;:, l:D S ..:.: :-: _ C• r; .. . 
be.:=:~rin<J. 

•The remainder of the Referee's order is ~ffi~ffi0~. 
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WCB CASE NO. 77 4996 October 30, 1980

JAMES PUTMAN, CLAIMANT
Elton T, Lafky, Claimant's Atty.
SAIF, Legal Services, Defense Atty.

This case is before the Vvorkers' Compensation Board on
ti'ie SAir Corporation's (SAIF) request the 5oard review the
Referee's order. SAIF contends the av/ard or coinpensaticn
•jranted by the Referee is excessive.

The Board' finds the facts of the case v.’e.re coriectly
recitec: by the Referee in hie order.

After a de novo revi'ev/ of this record, the beard reaches* 
a different conclusion than that reached by rhe Reffjree.. The
Referee found there was no evidence claimant's hearing" less
v;as tie.  , result of presbycusis. Further, the Referee fourrl
claimant's marked loss of speech discrimination entitled him
to an increased award of compensation. Th'ft .' ..oard evd the
tiorkers ' Compensation Department ha\'e adopted ndxin.i srrat' ve
rules to be applied in rating h.earing loss. Oh". 43'h 55 5 65',
In part, these rules require that an adjustiaent 'oe i: based
on accepted values of hearing loss due to age or ore:.'..ycusis.
No evidence that such loss has occurred need be ore.. :j. .reu.
Further, under the rules as adopted, the loss of spwi ch d  ter 
mination is included or already calculated into the fojr.nnla

#

used to determine hearing lo^: The Board, auplyin :
adopted rules and ORS 556.214/f) and (g) rinds the .'it; . !eree ' s
av/ard of compensation to be excessive. Hov/ever, app...ying
these same standards, the Board finds the Detcrminaron Order',
award to be inathemiatically incorrect. The Board fine!, clai.ru 
ant is entitled to an award of compensation or 61.15'^ for 
31.87? , binaural hearing loss. This is i'n lieu of ary previous
awards of pe.rmanent partial disability grants. .':' claimant fci;
his hearing loss. This represents a 31.25% :_css of ■ri'Cari.ng
in claimant's left ear and a 36.25% loss of noar;Lng ;:.;i cl:.;r:. 
ant's right ear.

ORD,. n\

Tl.e Referee's order datec. April 15, 1980 :.s mioi.i r ; led.

Claimant is hei'eby granted an award of C'.)mpensch ; ,on
equal to 61.19“ for 31.37% los. o; binaural hearinc).

Tne remainder of the Referee's order is affiirmec.

m
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CASE NO. 79-3191 

GAVIN L. SMITH, CLAIMANT 
J. David Kryger, Claimant's Atty. 
SAIF, Legal Services·, Defense Atty. 

Oct'ober 30," 198'0 

Request for Review by Claimant & SAIF Corp. 

Th~ claimant and the SAIF Corporation (SA~?) s22~ Bo~~J 
r2view of the Referee's order ~1hich g-rac1.ted claL~an'.. ,-1.n 
award of compensation equal to 184° for 70% unsc:1ec:,:1-i::d· dis­
ability for.his 1977 back ·injury. The clainun~ cont~~ds ~s 
is perrranently a,:d totally disabled. 'l'he SA::-·.:' Corr.=•0.:_-- ·:.:..io:""l 
contends the a~ard of compensation granted jy ~he RG~cree 
:.'...3 exc(.:!ssive. 

The Boaro. fi:..-1ds the Referee correctly r0cited Ui..:: fc:,cts 
of this case in her order. 

Af '.:.er a de EOVc review c,f the rc:cord i/: < .... Li.'.-; _,c.. '"'", .: :i.c 
Board reaches il different conclusior_ tLc::.n the R0£2r, .. ,.:.: <ii_d. 
it. co~c~rs with the evaluation of the evidenc~ a~d ~l~ Re~­
eree1s conclusion that claimant is no~ perma~6nLiy 2~j c~~~liy 
::',isablcc.. However, the Board finds ·c.he Re:Lerc2 1 s m·1.J.1·d ct 
ccmpensation is excessive. 

The medical evidence ind ·i ca.b2s cL:1:i_ri1c:.nt :;a.G.rioc· ...... : c:, -
1::.i.oy2c 0t an.y job r,=cjuiring L<::nding, stGoping, L.ft.:. , . .-, :::,vc:•. 
::Ci to JU lbs., :C2i:-k,-c.itive lif·cing or t';-,.:.stirJ~ ,• ;J:;:-,):;_c1~-j:.'!C:· ~;:~ t-
t.:.:1g, standing- or Wu.L(.ir.g. I·::. is ·:.:.hr.'; opinio:·: of the.: rc:,:io.i, <-~-L 
dcctors that claimant cannot r~turn to wo~k as a lags2r or &s 
a mechanic, but can perform :ight work if he were mot:va~0d 
tc- cio so. Cla.i.man-:: 1 s impairrne·::.t nas been placed in :.:-,e :"::oc.­
e:cate range.. Claimant has ir:dicated 1-.e does r;ot fe2.1 ·r.-:: 
could perform any work on~ full time ~asis. Howev:~ ~r.~ 
medic a::.. evidence establishes that claima::1·.: 1 ::-: :.::J.;;; i:::te:::. :ii sct.i.L:.-;:. '·.' 
is not supported by ;:,ny obj cct..:.V8 cv·:.dence. .'..-'urt11e::1:·, ·::tie:; 
rc.~dicul evidence estc1blishes ·::hat c ~.;.:,imant ~--:.:.c.:.~ hj_E,S(.l. 'i. :1s 
retired a;-:id tl-.2, t ho ir,: moti v a ccd to obtain ,:E, a\\1a.rd (:;f co::\::-··,::;r­
sa. '-:.ior. :..:or permai1enc: tota::;_ ciiGab:..litJ. CL1i:·.,_=:u,t i:o :,t y,:c,~~~,, 
old c:.nd ha,3 a G:2D. :eased or.. the eviuencc L1. ·chis Ci'::::':, cc:~­
sider.::..r:.g all t1·:e ~elevant factor:;;. in c2tcrmi,1ins .c.:.;: .·.r:j::,>0d 
worker 1 s loss of wac:_,;e earnins capacit.:.,-, and CC,~l\}.Xi~'.'"in•;· '..:,;·,:.::' 
case wi L1 the ~nc-~i1y others rE:v:.ewed by ti",2 Ho,:rci, ;:,:r,.:: ~ . .:;c'u.-·.:c 
f~nds claimant is entitled tc an award of coc ~nsat~G~ 0q~al 

~:.o 160° for sc,,~ i..:nsched:..1led '---~·,c.1nili-:..:.y for ·;:.i·;:;_s ;.,.::-·.cl: --~~,jµry. 
r17 n' 1' s "! s·· 1· n 1 . ,- , - . - - . ~ . - ieu o:c a.1..1. prev:1.r,· •• s .:lwar::is ot un:3cn0c.uL:,·-.: j.:i_.:,;-

c::.b.ili ty cla-iman t has i)een gr.:-..: ,..:.c'.i for th is i:c,jl·:ry. ' .. 7.c D-..,a rd 
would urge the Field Scrvj_ces Ji v::.i3~on con tac c ,.::J.a:i.r .. ,:: .::.· an,j 
nake every effort it c~n to ?lace claira~~t i~ a {ob he is 
capable of performing. -
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WCB CASE NO. 79 3191 October 30, I960

GAVIN L. SMITH, CLAIMANT
J. David Kryger, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant & SAIF Corp.

iiOc.;The claimant and the SAIF Corporation ;SAIF) so
raview of the Referee's order v/hich granted claiman'; . m
award of compensation equal to 184° for 70% unscheduled dis­
ability foT'his 1977 back 'injury. The clainant cont.ends bs
is permanently and totally disabled. The SAIF Corpor tion
contends the award of compensation granted by uhe Referee
IS excessive.

#

#

of
The Board finds the Referee correctly recited

•his case in her order.
. *C 3

Af'ter a de novc review of the record in   bis casv;;;, rhe
Board reaches a different conclusior. than the i<efer«..e did.
It concurs v;ith the evaluation of the evidenco. a/ .d uhe Ref­
eree's conclusion that claimant is not permanei'rly .and •co' uio.y
disabled. However, the Board finds the Referee's award or 
compensation is excessive.

The medical evidence ind.icates claimant
ployed at any job requiring bending, stooping
20 to 30 lbs., reperitive lifting or twisting
ting, standing or walking. It is the opinion
dcctors tha c claimant cannot return to v/ork a
a mechanic, but can perform light work if he
to do so. Claimant's im.pairnie'nt has been pla
erate range. Claimant has indicated be does
could perform any work on a full tim Le basis,
medical evidence establishes that claiman'c' s
is not supported by any objcct.i.v0 evidence,
ri'icdicai evidence establishes  iha l: claimant sc
retired and that he i.s motivaced to obtain an
sation for permanent total disability. Claim
old and ha.s a GBD. Based on tlie eviuence in 
sidering ail the relevant factors in determin
worker's loss of v/age earning capacity, and c
case v;ith the many others reviev7ed by the Boa
finds claimant is entitled to an award of com

'jiannor. >,.•
, lift:;.. 
pro Ion ,

of the I
s a Icqc^
were mot.
ced in c;
not fee.l
Hov.'evs .V
aimed ;

Furthe.1: .
es himsc.
award o

ant is 
•chis cr .c
ing  an
ompar i.jig 
rd, ch v:

.'isatiC/

e; :  
OVC;

CJ
c; f

OuT c* 3
vated
e mod 
ne
••she

isabili'
■fhe

as
com;.'en 
VCci.r ;3

CCv
i;a. c d

ri.r 1
cc'ua 1

I • 

to 16 0
Tnis IS

for 50% un;
in lieu of

scheduled u.l . ability for this
all. previt/'L.s awards of unschedu

abili'ty claimant has been granued fo.r tliis injury.
 •c.'.u;.

1 ••
^..njury.

— no i 5 .aarQ
would urge the Field Serv.i.ces division contacc '
make every effort it can to place claimant in a
capable of performing.
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Referee's order dat(•d IA_ay ~o· 1980 i··,. rrodi'f•~ · 
- _ I '> ti + t,;,'.; • 

Claimant is here~y granted an award of compensation cQ~al 

to l6G 0 for 50% unscheduled disability for hi::; J..977 :,::,ck·· i~jury. 

This is in lieu of all pr~viouE awards of unschad~led dis­

a~ility claimant has been granted for this 19)7 injury. 

The remairider of the Refecee I s orde:r is a:ffirr:-,ec:. 

WCB CASE NO. 79-4208 October 30 ,.' .1980 

KENNETH H. SMITH, CLAIMANT 
Don Atchison, Pozzi, et al, Cla.i-rnant'·s Attys. 

Lyle Velure ,· Ve lure, et ·al, Employer·' s 'J\ttys. 

Order On Remand 

At the close of the hearing ii~ -,_;-u.s c.:.::.~::::, i:he ., :_ .. !: --~12.5 

a~-rccd to take the deposition o:E Dr. ~10:i. bert ,. 'f~·,:i s ·:-·::. -,; · 

done, but the transc'r:~pt of ·tLat ckpos~tior; v,r2.:.· not --~::c­

warded to the Eleferee. Th.a Referee proceed,::;cl to dee. :'~s · 

tr.c iss\.Je .of whether or no·:: c:i..2.iwar,t 1 s ris-;ht ,.nee:::. cc~·:c~~-c.:;_.,::.-:, 

had aCJgravatGc.. Dr. Eolbert' ~_; d,'.:pcsi-'.:.ion w,0-:s ct ,:'La.ci:cd tc .. 

-.:J-~i.:! emp~_oyer 's brief filed wi•;:;--_ t!,e :::c&nl. ':..' . .-12 Boa::··:,. 

fin6s this cas2 was not fully 6evelo9ed or ~e2rd by t.~e 

Pcferee. 'l'herefore, the Board rernancis this c:.:l;;-;:, to :,~fe:r::::c 

Ni c ho 1 s for consider a:i::i or. of c :,e tr ar, s er i"::,::. (J 2 D.r. • :·~c .:. iJ,:::i--c ' ::,. 

d·~r:iosi b.0n. Af ·~c..:.r co.~ sider ir:.s this adci tio:·,a.l .'.:"'.£0:.::;,,"-- ti .::ir 

th:~ Referee shall issue::: ar.. c1ppealable _):;,_·6,e:.: .L~·, ·:his , .. :Sr::. 

I 'l' IS SO 0l<Di::R.E:::). 

WCB CASE NO. 79-7200 

PETER A. SUMMERS, CLAIMANT 

J. Michael Starr, Claimant's Atty. 

SAIF, Legal Services, Defense Atty. 
Request ror Review by Claimant 

October 30, 1980 

CJ.i...:i.mant .c0que:3ts tI·1c. Bc~.;.:d i_-o\;-;_,2-:-1 the on::E-:.:- o·.:· ,:i:e ~,2rc:.::c,_ 

e,:itercc. in ti-.:i.::; CclSe. Clairnai-,t contends he :'._:3 entit.~.:-J '_:.i 

adc.iti('n.::ll temporary total di.c:rt!)i:!.::.t~.' corc1;)2nsa::ion. 

'.2 :; :::; Boarc.i finds ,~ :·,e R2 . .': er ;c:e co:r:rc,ct ly :::(";Ci t,.::d t_,;,,~ :':.:: c ~ s ·. ,::, f 

·c,,1.:: c2,:::;e in n:..s o:rde"J:. 

-110-

ORDER

The Referee's order dated Mav 1980 is rfiOdif icd .
Claimant is hereby granted an av/ard of compensa t ion , equal

to 160° for 50% unscheduled disability for his 1977 neck injury
This is in lieu of all previous awards of unscheduled dis­
ability claimant has been granted for this 1977 injury.

The remainder of the Referee's order is affirmed.

WCB CASE NO. 79 4208 October 30^' 1980

KENNETH H. SMITH, CLAIMANT
Don Atchison, Pozzi, et al. Claimant's Attys,
Lyle Velure, Velure, et al. Employer's Attys.
Order On Remand

At the close of the hearing in uhis case,
acTeed to take the deposition of Dr. Holbert 
done, but the transcript of  that deposition v/a
warded to the Referee. The Referee proceeded
the issue .of v/hether or not claimant's right
had aggravated. Dr. Holbert’s de^ position was
T.he employer's brief filed v;iuh the heard. TV. ,
finds this case v/as not fully developed or V.ea
Referee. Therefore, the Board remands this cu
Nichols for consideration of the transci'ipt ol
deposition. A.fte.r considerinc this additional
the Referee shall issue an appealable order lii

hhe ;■
Tn j s
not

to dec
nee cc
a i”. u ac

e Boa::
rd oy
so to
Dr. 1

o:
•:his

ncitic 
i:.ed tc. 

.'".U J.
■olberr
■:?atior

IT IS SO ORDERED.

October 30, 1980WCB CASE NO. 79 7200

PETER A. SUMf4ERS, CLAIMANT
J. Michael Starr, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

CV.c^imant requests the Bc^.rd roviev; the order ol ;:he R.afere
entered in this case. Claimant contends he is entit.l.:! u., 
additional temporary total disability compensarion.

Tne Board finds rVie Referee correctly recit'.:;d t. u :; fscis'.of 
uhin c^^sG in his order.
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t~:c a de novo r12view o:: -~h2 ~.-ecorci i:.:-1 ·'-:ti_ ~o c;. .... ,, t:k 
Board. reaches ::. e.iffe:ce::,r,t conclt.'.sic:.::: ·.·.Lan th;:: ?::?.:err: ·. ,._:.-:-.: .. , 
c..-:..aim \-1.::.is closed by an August lJ, 1979 Deterini;·_-::tic,: --~::-dc,c \\"i-,ic. 
qr2-i1t.ed clai:nant an i.n-:ard of total to::::n~Jorary -.'..i..r,c:..·::.i, - ~ '/ c,.· .. i-.:t:;·.,­
sat.ion f .com J&nuary 16, 1979 throug1, Nay 17, :i.979 l,.::, t~_;::.:, 
worksd. D:~. - Karasek, on ,:S2.nua.1.-y 2, l C) 8 Q, r•2~J:::,::._··.:.:ed ,: .. : ; n,.ln ·:.~'2:-" 

1-:.:wbll· to- perform ''his fui.l ch:•ties" and W.J.t~ i_i,:1por,L· '---.' -~.-~.-a.ci.ec~ 
f.:m::. A·,-si.:st 6, 1979 throt::.gh Oc-:.olx~r 25, lS17 9. He fr,:l,: ~-.1i,, 
Gisu.bili ty ',vas p2.rtially due t~:, clair.,.::L:1t' s c.::;;-:_L~ :1·.::i:r.~1 ):c·.J::; · ,,1u 
with h-::c,:-i.dar:::b.es and. his perso::-,~11 i ty chan,;e. i: K,~ra.c.·,·: . :·.ct,:~d 
cL:.:.i,a2i,-::. hi:!.d a ce:cv:i.cal s-train anci 0. post 'i.:.:Cd:11r.,~t:i.c i,-~'1"icro.:-0. 
Th2 Bo~rd finds ~hat claimant's headache corn9~aiGts ~~d pc:­
s.Jr1c~l i ·--::" chanlJf~ er.re related tc> his _i nc1ustrial i :-~~j-.1r~/ ~ ':1 _t~. 
BO.':i.:Cd fo'..nds cl~:;,.mant i::.. ,2nti~le('i to ctn dv.1a:cc o::: 2,':.di·:.:.i...::c1aa. 
te..-nporc.:..·~_r total disability comp2nsation fro-,n ~:_;_,9"·•.::::.L '.), :_9·;0 
t~~rough October 25, _1:n9 based. on Cr. I,arase::•,,',~ J.::,n-l·,:..:~y :2 
1980 rej).--:ir-i::. Clai.rr,ant's attorney is grantee; a :{e(-.! c.:~_.1:.::_ t.0 
25% of this increased coIT:pensation not to cx-=::e,~d ~30Ci. CO. 

The Referee's order dnted March 10, 196~ 

Claimant i.s hereby gra1Yccc'! a.r: a·.-,a.rd. of d:.-c. ~-i_io:1...,:,. ;.:.C:,,,p­
orary total d::..sability cor1pe:::"is::i·.:ic;n ,::::·om ALll]j ,::: :·., -'--~) J J 
through October 25, 1979. 

Clai:c1unt' s attorney is h•:: :.?:":ly gr,:c..,·. ::-ed z:._ .:>.!ascr-.2u ·. _. 
-~-•-'--~r1·,:,-,' s -r-c,c, -:''()r ~.,: c- -=-E:·1-v1· -,,;,' .-,.,.·1 ('0l"'n°c,·i'•1, ,,,1·-·-h t'· : 
O.L .. 1,...U .lL...) • ..i.,.'I.;..,.~ .... J.~_l_._, ~ - .1,__ • .,_., ~ .... .,,,. l .._. l-- \..J. v,.l- ~- ,-.·,. 

Bo.:':rd :r:evie,•; in ·Lhe amount of :~~',~:: of incr,~a.sc-:::d con,r:,~ .. .:: . .:..l~·:.o ... 

not to exc8C:cd ~~3OC.O0. 

WCB CASE NO. 79-4454 October 30, 1980 

CARROLLE J, TUCKER, CLAIMANT 
Anderson, Fulton, Lavis & Van Thiel, 

Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant 

c::.a.irnant ree..1,-::s tt; t;1e Sc.:. _-c r1c:v~_;;:.-1 t!-,c --~ .. _::c::::·c-2 · c,:::~ll :.-
c:·.tereci in -'c.r,is case .. Clair,1c...,C cor.tcr,c!~:; ~h2 :~.-- ,::::.t. ·-. ca to 
an increased ~ward of com?e~s2 1 io~. 

-~l·,,:; Boa.rd fii-id:~ ·-::he F..ef,2ree e;c,:::rcc:·c.J.:1 r2c:.. te(i '" 
of this case in his oYder. 
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A::ter a de novo review ci the recora in C' 
Board reaches a different cone ins ion nl;an the liezerc. :
claim v/as closed by an August 13, 1179 Deterini'na.tior
granted claimant an award of total cemporary  lisabi.:.'
sat.ion from January 16, 1979 through'May 17 , 1979 le;:
worked. Dr.  Karasek, on January 2, 1980, reported >i.
unable to perform "his full deties" and was tempora;:'
from A;.gust 6 , 1979 through Ocuober 25, 1979. He fei 
disability was partially due to claimant's Gc r;.t:‘nuing
with headaches and. his personality change. i:;;. Xaras
claiiaant had a cervical strain and a pest traumatic :•
Th e Board finds uhat claimant's headache complaints a
sonali'..y change are related to his industrial injury.
Bo ord finds claimant is entitled to an avmird o::; addiu
temporary total disability compensation from Augusu 5
through October 25 , 1979 based on Er. Karase/W ^ Janim
1930 report. Claimant's attorney is granted a fee ec
25% of this increase d compensation not to exceed 3300. CO.

:ie

u WhlC.

n was
iauxed
is
U ' Oi'U
c ted
C' .' e.

n :i P

; na
19 o

Uu

OKDFH

The Referee's order dated Mcircn 10, 1980 ' s mod led.

Claimant is hereby granued an av/ard of ac.citic: nu.j. ueirip 
o.rary total disability compensation irom Auga, ;t 7, i9/9
through October 25, 1979.

Clai.mant's autorney is he
's fee for his service

Board reviev/ in uhe amount of 
no.t to exceed $300.00.

eby grai'.ted a .:; :ascncn. i j
in connecuion with t': ,s

ns of increased ccnrpe..aat:'.o:

WCB CASE NO. 79 4454

CARROLLE J. TUCKER, CLAIMANT
Anderson, Fulton, Lavis & Van Thiel,

Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Claimant

Claimant recuests the Eg-mc reviov/ the
entered in this case. Claims.;u contends she
an increased aw^ard of corripensa';..ion.

Tl'iO Board finds uhe Referee correctly r
of this case in his order.
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CASE NO. 79-9159 

RICHARD D. BOZARTH, CLAIMANT 
Bernard Jolles, Claimant's Atty. 
William H. Replogle, Employer's Atty. 
Request for Review by Employer 

October 31, 1980 

T;1e employer requ~sts that the Board n~viu.: T.he .. ,;:.-8.r c.' s 
order Gr1tered ir ... this case. The 0r .. 1ployer cor,.·.:.e:r1ds \.:.i.\.~:r,ar~t 
has not proven _he is permz.nently and totally disai:.lE::d. 

On December 14, 1977, cla~nant, a 57-year-old G£fbea~8r 
with this emplcyt~r, ·injured h:i.s be.ck while stackins; .;r:;.ors. 
The inju~y was diagnose~ as a bac~ strain. X-=ays ~e~oalwd 
o.::;teoar·chri•tis. 

Dr. Neall reported in lat~ December 1977 th~~ cl~~man~ 
was complaining of right low bock pain and r~ght lowE~ ex~~a~­
ity problem. Claimant ·had worked up to Decemb~r 19, ·1)77 ~hen 
h 12 was forced to qv.i t due to these pr;:,blems. .)r. Nr.kl }. ::l:. ... -?·­
:icsed a sprain of the lower baci( superimposed on incom~:1 lc:te 
s~cralization of the vertebra on one side with arthritic 
changes. Physical therapy wa2 prescribed. 

In Februa~y 197 8, D:...-. No:.:.J.:. indicated claimant r~cr.tir::~~cd 
t0 com1:.lain of leg and back pain, and the c1.oct0r Zel -: .::1.,t:~rn:tnt 
was precluded from his regular occupation. de had r8:2~seci 
claimant for 11 1.ighter work., on January 26, 1970, advL.::;.n9 
claimant to avoid lifting ar.d _bendinry, but t"l:e emp.i.0y,.?.r did 
not·have· any work for claimant with~n these restricctons. 

On March 29, 1978, clijim~nt was hospital~zed ici· dias­
nostic testing, and in April.1978, D~. Caron repcrtot D~. 
Duncan had diagnosed poor art,:::z-ial circulatf:.m in cl.-d.r,ian·::. 's 
right leg as· an additional cause of pain in the leg wh~n 
claimant exercised or used tr:e· lc:!g. Ee notec Dr. Nc;.:Ll f.:.:. ·.: 
claimant's pai~ was caused by degenerative back dise~:e. 

In May 1978, cla.imant Wc.7. referred for vo.::a-cj o:,::,.; c.~;,_ ... .;-
ta.nee He inc.icated :-1,2 has Cl 6th gradG. educ[, !:.i.:m a:. ·i :-1ad 
worked for this employer only tive months. Clo.imam: · .::tur. _,6_ 

to work for this .emr,J.oyer, and his vocational 0.ssis;...s ·.-:.:e 
effort was terrc:i.nated. However, clai:nan-t. Cu'.J.;.d .:-10t t:, . rfo:L".n 
his job due to back and leg pain ant quit. 

· D~. Anderson, in June 1578, reported he felt cl~~ffiant a 
problerr,s were II secondary to de·:reneratj on diseas\c: ··.-11-,:-,-: •• wus 
likely significantly hastened by the E.xtreJT,e p:1ysic.1:;_- .;t..·r,.~:"'.;," 
of claimant's job. He felt claimant could perform .. 2.-..:'.-~;.s 
demanding job, even with !::ome stoopir,,:;, lift~.c.g a~1d ;x:.:,n,::..· ... : 
wi thou:: claimant again becoming- sy.:-::0,~~oma tic. Dr .. A:·,,.:.cc sor. 
did not feel claimant could n~tllrn to ni.s prE:v.:i.ous :~ci.J. 
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RICHARD D. BOZARTH, CLAIMANT
Bernard Jolles, Claimant's Atty.
William H. Replogle, Employer's Atty.
Request for Review by Employer •

WCB CASE NO. 79 9159 October 31, 1980

The employer requests that the Board revie..' rhe ... aJei ca
order entered in this case. The eraployer contends ciaimar.i
has not proven he is permanently and totally disabled.

On December 14 , 1977 , claimant, a 57 year old c.ifbG.srer
with this employer, injured his back while stacking doors.
The injury was diagnosed as a back strain. X rays reveal
osteoarthritis.

m

m

Dr. Noall reported in late December 1977 th^e claimant  
was complaining of right low back pain and right low>:: r ey.r* am­
ity problem. Clairriant had worked up to Decerriber 19, 1'j77 '.'/hen
he was forced no quit due to these problems. ,9r. Noo.Ij
ncsed a sprain of the lower back superimposed on incomyieta
sacralization of the vertebra on one side with arthritic
changes. Physical therapy was prescribed.

ed
■ ■'■'ant

In February 1978, Dr. Noall indicated claimant cciriin
to complain of leg and back pain, and the doctor del : ..^laiai
was precluded from his regular occupation. he had reloasea
claimant for "lighter work" on January 26, 1970 , advi :ing
claimant to avoid li'fting and bending, but tr.e employ,?.! did
not'have any v/ork for claimanr within these restricLions.

On March 29, 1978, claimant v/as hospitalized re?' diag­
nostic testing, and in April.1978, Dr. Caron repcrtcc Dr.
Duncan had diagnosed poor arterial circulation in claii.'ian'> ‘ s
right leg as an additional Cciuse of pain in the leg when
claimant exercised or used the leg. He noted Dr. Ncall f'....'.:
claimant's pair, was caused by degenerative back discr.\:e.

In May 1978, claimant wa. referred for vc^ca ui o.'o,: as. . ;.s 
tance He indicated he has a cth grade education .ao'i :'iad
v/orked for this employer only five months. Claimar.'c '.:tur..’d
to work for this .employer, and his vocational assis^i .ce
effort was terminated. However, claiman'c couj.d not r..cform
his job due to back and leg pain anc quit.

Dr. Anderson, in June 1978, reported he felt ciu'h'uant s
problems were "secondary to degeneration disease 'v/rii. :., v/as
likely significantly hastened by the ext,reme physichi .' •L.r'.j.jS"
of claimant's job. He felt claimant could pe.rform .. l.? ss
demanding job, even with some stoopi.ng, lifting and bend' .
without claimant again becoming sym.ptomatic. Dr. •/'n'.cc.rson
did not feel claimant could returii to ni.s previous ;jOb.
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late October 1978, Dr. McNeiil reported cla1~ant 
complained of right leg and·back pain. Clai~ant stated he 
had trouble walking, sittin~ and standing for long periods 
of 'time and with numbness in his leg. The d.iagnosi~, by Dr. 
McNeill was spinal stenosis degenerative arthrosi.s a~d troch­
anteric bursitis. He felt claimant had-marked degene.;;:ativ~ 
arthritis which accounted for his back and leg symptcr::s ~ It 
was Dr. McNeil's opinion claimant could not return to a rna3ual­
laboring type job and needed a more sedentary employn0Dt. 

In October 1978, Dr. Duncan reported· he felt clai@ant's 
leg problems we=e related to his back prqblem and not to 
arterial circulation. 

On January ·2, 1979 a Determination Order was ent..'2rea .:J.nd 
awarded claimant a period of t.::.::.mporary total d:i.sabi.11.'::.y co:npen­
sation. 

For Social Secur~ty disability p~rposes, ~r. Ca~c~, on 
an IRS form, found claimant permanently totally disab:i.2d.. 

Clo;:1.imant testified. he has been blind in his :::ig;.t ~ye. 
since birth. ae said he. has worked at a numb1r of jor..,::; w~·i.ich 
would be classified as manual labor. Claimant ir:dicate.d he 
worked at lighter jobs f::::-om May 1978 through Septembe:_· 1073, 
but had to quit due to severe pain. In the fall of 1979, 
c::.aimant attempted to work as a security gua::-d but could 1~r,t 
do the walking requirad. Claimant does not feel he could 
perform any of the jobs· he has previously do2:.e. At the t:i.r.,c~ 
oi the hearing, claimant indic~ted he still has µrobl~ms with 
his right leg·and back. Thesa problems limit the arno~nt of· 
activity cla_ima.nt can engage in, according to cla1.ma1:::. 

'I'he Referee found claima,! :- '·s rj,.ght leg proble:-r.!; -,,r.:.:re 
related to his back injury. Purther, the R~feree fcu~d cl~im&n:~ 
was not capable of working at any gaic ful ano. ~;ui tc:I: .,.,,· occl.1pti­
tion. Therefore, the Referee granted claimant an awdrd of 
compensation for perman~nt total disability. · 

After a de nova review of the record in thii cas2, t~0 
board reaches a diff~rent conclusion than th~~ of t~0 Referee. 
The preponderance of the medical evidence ind::.ca·c.es :::::.1.aimt.~·:·.::. 
is not. permanently and totally disabied, but ~s cap~ble of 
light-sedentary work. Claimant has not made a :cea!:;of:,able (':;:fc ct 
to obtain employment within tr.<:: restrictions pla.cec:: .or: hin. 
Furt~er, claiffiant has ~ot att2rnpted to obtai~ vocatio~~l job 
placemeni or retraining so that he c0uld'perform w6rk withii· 
his capabilities. 
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In late October 1978 , Dr. McNeill reported clairuant
complained of right leg and'back pain. Claimant state! he
had trouble walking, sitting and standing for long periods
of 'time a.nd with numbness in his leg. The diagnosis by Dr.
McNeill was spinal stenosis degenerative arthrosis and troch­
anteric bursitis. He felt claimant had marked degenerative
arthritis which accounted for his back and leg symptoms. It 
was Dr. McNeil's opinion claimant could not return to a manual'
laboring type job and needed a more sedentary employment.

In October 1978 , Dr. Duncan reported he felt clf~,imant s
leg problems v/ere related to his back problem and not to •
arterial circulation.

On January '2 , 1979 a Determination Order was entered and
awarded claimant a period of temporary total disability co.tpen 
sation.

For Social Security disability purposes. Dr. Caron, on
an IRS form, found claimant permanently totally disabled.

#

Claimant testified, he has been blind in 
since birth. He said he.has worked at a numb
would be classified as manual labor. Claiman
worked at lighter jobs from May 1978 through
but had to quit due to severe pain. In the f
claimant attempted to work as a security guar
do the walking required. Claimant does not f
perform any of the jobs he has previously don
of.the hearing, claimant indicated he still h
his right leg and back. These problems limit
activity claimant can engage in, according to

nis rignt eye
•er of jo.bs which
t indicated he
September 1973,
all of 1979,
d but could not
eel he could
e. At the time
as probf ems with
the amovint of •
claimant.

#

The Referee found claiman t * s right leg problems •/.■ere
related to his back injury. Further, the R.sferee fm und cl.':;iraant
was not capable of working at any gainful and suital:occupa­
tion. Therefore, the .Referee granted claimant an award of
compensation for perraa.nent total disability.

After a de novo review of the record in this cass, the
board reaches a different conclusion than that of the Referee.
The preponderance of the medical evidence indica'ces c.laimu'n c.
is not. permanently and totally discibled, but is capable of
light sedentary work. Claimani has not made a reasonable ftfert:
to obtain employnient within the restrictions p.i.aced on him.
Further, claimant has not attempted to obte^in vocation.;.! job
placement or retraining so that he could perforin work ••aithin
his capabilities.
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Board does not find claimant ~s perQanen~ly and to­
tally disabled and, therefore, reverses that portion of the 
~eferee's order which so found. The Board, after considering 
all the relevant factors in determining an injured w~rker's 
loss of wage earning capacity, finds claiman~ is ·entitle~ :o. 
an a~ard of compensation equal to 240° for 75t unsch~d~lec 
disabi!ity for his right leg and back injcries. The ~oard 
a:so uraes the Field Services Division to con~act claiman~ 
and assist him· in returning him to sorr,e f_orm of gainf~.11 err.­
r,:..oyment. 

ORDER 

The Referee's order dated May 8, 1980 is modifie~. 

Claimant is hereby granted 240° for 751 iu1schedul~d 
disability for this injury .. This is in lieu~~ ~11 prior 
awards of unscheduled disabili~y for this iLju~y. The ere­
ployer is entitled to offset payments made p~rsuan~ ta the 
Referee I s order against this .:.:iward of compensa·c.ion. 

The Remainder of the Referee's order is a:::"£ i::1TLe1..:.. 

WCB CASE NO. 

SHARRON L. CHURCH, CLAIMANT 
Jerry Kleen, ·claimant's Atty. 

79-7873 

SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp. 

October 31, 1980 

This case is before the w·orkers·' Com9ens,·,~.:i.0n L· ... :cd or. 
the SAIF Corporation 1 z (SAIF) request that tt~ soar6 ~2vl~~• 
the Ref~ree's order·entered in it. SAIF contend~ t}0 
R~feree erred in setting aside its denial of t~is c~~~m. 

Claimant, a 36-year-old waitress at the Dow:~0; .. : a~iv~­
.i,; alleges that. on J·une 27, 1979 shE; suffi..:;rez. Ll. cor::p,,::·,;;;f..r,·: •':! 

ir1jury to r,er back while li:f-'..·.i.n~i' a tray co;1tai'.;il:g ~-.'L-.,s.st,,::, _ 
Ko c:ai.ri, for t.:·1is alleged injury was 0vcr f L1.l'::J ty -::~ -Jj_m•·L, :: . 

T:i:;e employer, however, on Ju:i..y 10, 1!;79 did fi~e 2 \'· .. : .. :i :-.•-~­
ir,dica·-: i.ng claimant contended she :i. L :• ·u.red her :.c. .-. ·D,:,c ·. c::-1 
J·,.me 27, 1979. Clairn.:1r:.t ·cestified she n:2ve:.:: r,:.:·cc1:c· ~ -~ ":u 
work. CJ.aima.11t had p:::ior ir.j-:.1:::..i.es: In 197:; c:1 b.:.c::.--: i.. _i-..i..:··/ 
c:dused by "nerves"; i:;. 19 7 <'i \1hile working as a j c..tni· .... :: ; '-•· . 
in 1975 working at a cannery. 

On ,July 3, 19,'9, Dr. You:1g reported rte ,J,..:,im.ir.;...!1~ ::;::.a.:.mant 
a:.~d dia::-;·nosed :::i:1 acute lumbo;.;~-;.cral s-L:rain. C_l_a. i mant . ,covj ::ed 
ram wi·::.h a his·tory of lifting ·-_._.~avy dishes anc .. ·cei!·,~-- ,);:. hi...!· 
f(-::et on. June 27_. 1979 \\1hic"r! r~~:.:ulted ir: her t~.,:k in:,(.~f,;~·-_, .. 
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The Board does not find claimant is permanently and to­
lly disabled and, therefore, reverses that portion of the
feree‘s order which so found. The Board, after considering
1 the relevant factors in determining an injured v/orher's
ss of wage earning capacity, finds claimant is entitled se­
award of compensation equal to 240'^ for 751 unschedulec
sability for his right leg and back injuries. The hoard
30 urges the Field Services Division to contact c.laimant
d assist him in returning him to som^e form of g'ainivil eir. 
oyment.

ORDPJR

#

m

The Referee's order dated May 3, 1980 is moditiec 

Claimant is hereby granted 240° for 751 unscheduled
disability for this injury.. This is in lieu jf all prior
av:ards of unscheduled disability for this injury. The em­
ployer is entitled to offset payments made pursuant tc the
Referee's order against this award of compensation.

The Remainder of the Referee's order is affirmed.

WCB CASE NO. 79 7873 October 31, 1980

SHARRON L. CHURCH, CLAIMANT
Jerry Kleen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp.

This case is before the VJerkers ' Compensalxon 11. .,rd or.
the SAIF Corporation' s (SAIF) request that t] .c Board rev.i..:'/.'
the Referee’s order'entered in it. SAIF contends tic
Referee erred in setting aside its denial of chis c..c. ;.m.

Claimant, a 36 year old waitress at the
in alleges that on June 27, 1979 she sufferee
injury to her back while lift.ing a tray conta
Kg claxm for thJ s alleged injury was ever fi.'i.
The employer, hov/ever, on July 10, 1979 did f
indicating claimant contended she injured her
June 27, 1979. Clairaant testified she never
work. Claimant had prior injuries: In 1973
caused by "nerves"; i:; i97<': v/hile v/orking as 
in 1975 working at a cannery.

Do
(X

i 'l

eJ
i?

W'

.ir.g e
L

.L‘.-

Driv

e a I.' 
C bc.U

back
ic.:ni' ,•

O ;'i
4 . .

On July 3, 1979, Dr. Young reported he examin^;i:
smd diagnosed an acute lumbosacral strain. Claimant
him wd th a history of iift.ing '■.'.eavy dishes anc being,
feet on June 27 1979 which recalted in her ba ik in>'
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Searing, on July 5, 197 9, l-:ospi talizc,j clairn;_:,;:·.-c cue 
to severe pain in the lurnbosacral area. Clai;-,_1ant sL.'ced 

: .""; l 

.that she had had similar pain3 several years previously 
which required traction. The diagnosis was still low back 
strain. 

While hospitalized, claiffian~ was examined by ·er. Paluska. 
He reported that claimant had a history oi previous tackache 
in 1974 and was treated with pelvic traction. Cl~i~&nt 
denied any significant dis~ornfort 'since that time. An EMG 
study done while claimant was hospitalized was interp.r:eted 
as being negative. Dr. Paluska did n·ot feel 1:.hat cl-a:Lnant 
had any intervertebral disc syndrome. _ While hospi t;:,,._:~i.~ed, 
claimant also complained of a rig:-it shoulder problem ::·~- · 
la.ting to lifting heavy dishes. 

On September 7, 1979, the SAIF denied responsibility 
for claimants low back claim. It felt that there.wa3 i~suificient 
ev.idence that this -condition which required treatment. ',va::; · :i 
reiult of an industrial injury exposure. 

Dr. Paluska, in late January 1980, reported that claimant 
was still complaining of pain in her low back c,.rea wh:l ch 
radiated into the area just right of the midlin~ behind ih2 
riiht hip. It was his impres~ion that claimant was still 
suffering from ·a resolving chronic ligament strain o~ the 
lumbosacral spine. and from tendoni tis or· tne right sl-,cillde::. :4j 

Claimant testified that her low back pain came from 
lifting glasses on a tray off a shelf. She stated c~\s tr~y 
weighed approximately ten to fifteen pciunds. She fel~ that 
this incident occurred on 'June 27, 1979, a Saturday. The 
Board takes judicial notice of ~he fact that Ju~e 27, 1979 
was, in fact, a Wednesday. Claimant indicated ~hat -.~E:~.,~ 
normal shift was from 2 to 10 p.m. Monday through Friday, 
but she had worked this particular Saturday. She indicaLcd 
that on Monday, she went to the doctor an~ then d~d not 
return to work: and did not inform her employer of a:."J'.,' in­
jury. Claimant admitted that she may i1ave cor:,plai.~C-!i.-'i .:Jf 
back pain prior to this alleged injury. _The last day claim­
ant worked was ~une 30, 1979. 

On August 15, 1979 a SAIF representative invie½~J 
claimant at horne and took a recorded statemer.L from i1.::.:i-. 
Claimant indicated that she felt the injury occ~rred on ~une 
27, but that her back had started hurting before shE :.:,a 
gone to work. Claimant was unable to say exactly wher1 ~1e:c 

back had started to hurt. Later iri the interview she in­
dicated her back had started to hurt on June 22, 1979 and 
was especially bad on June 23, 19 7 9. She then indica·ced .::..1-,c 
injured her back on June 22, 1979. ·she stated o~ July 2, sn2 
advised her employer of this and she also clai'.Tted. -c.h::;_·c, she 
injured her arm in the same ~ncident. 
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Dr. Searing, on July 5, 1979, hospitalized claiina;vc due
to severe pain in the lumbosacral area. Claimant st..ted , „ ^
.that she had had similar pains several years previously
which required traction. The diagnosis.was still low back
strain.

While hospitalized, claimant was examined by Dr. Palu.ska.
He reported that claimant had a history of previous backache
in 1974 and was treated with pelvic traction. Claivnant.
denied any significant discomfort since that time'. An DMG
study done while claimant was hospitalized was in'terp.i:eted
as being negative. Dr. Paluska did hot feel that claimant
had any intervertebral disc syndrome. .While hospita^.i.zed,
claimant also complained of a right shoulder problem
lating to lifting heavy dishes.

On September 7, 1979, the SAIF denied responsibi.,1 ity
for claimants low back claim. It felt that there.was insufficient,
evidence that this  condition which required treatment, was ' a.
result of an industrial injury exposure.

Dr. Paluska, in late January 1980, reported that claimant
was still complaining of pain in her low back area whjich
radiated into the area just right of the midline behind the
right hip. It was his impression that claimant was still
suffering from a resolving chronic ligament strain of the
lumbosacral spine.and from tendonitis of the right shoulder.

Claimant testified that her lov/ back pain came from
lifting glasses on a tray off a shelf. She' stated un.is tray
weighed approximately ten to fifteen pounds. Sl':e felt that
this incident occurred on June 27, 1979, a Saturday. The
Board takes judicial notice of the fact that June 27, 1.979
v/as, in fact, a Wednesday. Claimant indicated that he.r
normal shift was from 2 to 10 p.m. Monday through Friday,
but she had worked this particular Saturday. She indicated
that on Monday, she went•to the doctor and then did not
return' to work and did not inform her employer of an '/ in­
jury. Claimant admitted that she may have compla: non* of

#

#

back pain prior to this alleged injury,
ant worked was June 30, 1979.

The '.St dav claim 

On August 15, 1979 a SAIF representative inview
claimant at home and took a recorded statement from
Claimant indicated that she felt the injury occurred
27, but that her back had started hurting before she
gone to work. Claimant was unable to say exactly wh
back had started to hurt. Later in the interview she
dicated her back had started to hurt on June 22 - 197 
was especially bad on June 23, 1979. She then indica
injured her back on June 22, 1979. She statea on' Jul
advised her employer of this and she also clai.med
injured her arm in the same incident.
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ownc::...-s oi this busi"-__,:_:::-:;s testified L~1at cl?i.a:, ... n·c 
i:requently complained of :iack i-;roblems prior to her :"'. '.le~r,•u 
injury, and in fact had lost• time from work duC: \:.o cc.:,,p~a:i ~lts 
of back pain. A co-worker testified th~t she ov0rh22~d .. 
claima1Y~ in a conversation taking place ei th2r ori t:,,:· ~ 9th 
or 30th of June 197'3 in which clai:r.-,ant stated th2,t :,;_._, ar,c: 
her husband were preparing to paint the outsid~ of th~ir 
house chat upcoming weekend. Claimant stated her b~ck hu~~ 
and she was stiff. 

Kim Ellen, another co-worker of clai~ant's, ces~,fied 
that claimant was the head waitress and train~d her. Ste 
stated that claimant was constantly complainin9 · that :J'r 
back bothered her. She indi~ated that claimant continued to 
ta:-:e glasses off the .shelf, even though the owne:c,:; i,,.,.:i tc:;.d 
her to cease performing this activity bedause of her ~ontinu~d 
complaints of back pain. Ms. Ellen tcstifi~d that sh~ di& not 
know of any accident or injury which occurred .:::.r. Jur::.: .1.:=:79. 
She inc.ica ted that she w;c,s there and cl air.tan t r:.aae n:1 coE:-
pla ints of a~y such incident to her. She also indici,ted 
claimant and he~ husband went dancing once or twice~ week. 
claimant anc. her husband deni(::d this. 1\lso, claina?",.:, c,cn.:.2c 
ever telling D:.::. You::ig that she had injured h,~r bucL oc: .Ji.:::-.e 
27 I 1979. 

The ~eferee noted that there were di~crepaGcie~ _n the 
evidence as to when c'.Lairnant workea and \•!hen s:,c:: saY :,er 
physician. However, the Referee fouLd that the medic~l 
evidence indicated that claimant suffered a back i~:L~/ a~J 
consee:uent~y notwi·:=hstar.ding ti:1e aiscrepanci-::!.s, f:)ur.c... ·.::?-,e 
evidence consistent with the claim of inaustria~ inju.·y as 
alleged by claimant. Therefore, the Referee rem2ndeci t~~s 
claim to SAIF to be accepted fer payment of coE:pe.,sz,·::.~o:~ 
from July 3, 1979 until- termin2ted pursuant to O~S fSt.26~ 
and granting clain:ant I s attorney a fee. 

Aiter cie novo review of the record in t:nJ s ca:;e: t.he 
Board reached a different conclusion than that reachc~ by 
the Referee. 'I'he Board finds that claimant has .:ailcc: to 
carry the burden of proving that she suffered a comp0nsable 
injury as alleged. The Board finds that there are vari~us 
discrepancies in claimant's testimon~ and her histori dS 

given tc the various doctors in this case. There is clea~ 
evidence that claimant had prior back complaints. Tt2rc is 
no proof that clainant's activity of lifting the gl~5~es 
caused any injury to her back. Further evidince does ~~t 
indicate that this incident agg:::-avated c:i.aima!1~ • ,; pr,~ 0 -(:;:-~:~:;·::.~_:1s 
back condition. The Board does not find then that cl~imant 
has p~o~eru,b~: the·pr~ponderance of the evide~ce this s:ass 
lifting incident caused her back proble:r.L to a,Jgravate i,O as 
to require medical care and treatment or time loss. ~~0=efore, 
the Board reverses the Referee's order an6 orders the C0nia! 

~ issued by SAIF on September 7, 1979 to be restored and a~firmed. 
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m
The owners of this business testified that cla. s.,,n c

frequently complained of back problems prior to her n'.legca
injury, and in fact had lost time from work duo uo ccrupla;'. nts
of back pain. A co v;orker testified that she ovc rheard.,
claimant in a conversation taking place either on tiiC 2 9th
or 30th of June 1979 in v;hich claimant stated tha^t and
her husband v/ere preparing to paint the outside of thoir
house chat upcoming weekend. Claimant stated her back hurt
and she was stiff.

m

m

Kim Ellen, another co worker of claimant's, testj.tied
that claimant was the head waitress and trained her. She
stated that claimant was constantly complaining'that ter
back bothered her. She indicated that claimant continued to
take glasses off the.shelf, even though the owners lia.i told
her to cease performing this activity because of her continued
complaints of back pain. Ms. Ellen testified chat she did not
know of any accident or injury which occurred :.n Jun:.; 1979 .
Ghe indicated that she v;as there and claimant made no com­
plaints of any such incident to her. She also indiCf.Lced
claimant and her husband went dancing once or twice a week.
Claimant and her husband denied this. Also, claimanc v:^en:Led
ever telling Dr. Young that shie had injured her back on June
27, 1979.

The Referee noted that there were discrepancie.s
evidence as to when c.laimant v/orked and v;hen she saw
physician. Hov/ever, the Referee four.vi that the meo;
evidence indicated that claimant suffered a back in;
consequently notwithstanding the discrepanci 2S, four,
evidence consistent v/ith the claim of industrial inj
alleged by claimant. Therefore, the Referee remanded
claim to SAIF to be accepted for payment of compensa
from July 3, 1979 until terminated pursuant to OR3 c
and granting claimant's attorney a fee.

the i 1
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After de novo reviev/ of the record in this case, uhe
Board reached a different conclusion than that reachoa by
the Referee. The Board finds that claimant has failed to
carry the burden of proving that she suffered a compc nsabl
injury as alleged. The Board finds that there are various
discrepancies in claimant's testimony and her history
given to the various doctors in this case. There is clea
evidence that claimsmt had prior back complaints. Th..^re i
no proof that claimant's activity of lifting the glasses
caused any injury to her back. Further evidence does not
indicate that this incident aggravated claimaiit's pre eui: :
back condition. The Board does not find then that cliiiman
has p.r'ovena'by; the' preponderance of t'ne evidence this glass
lifting incident caused her back probleiTi to aggravate so a
to require medical care and treatment or time lorss. There
the Board reverses the Referee's order and orders the deni
issued by SAIF on September 7, 1979 to be restored and afi
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Ti"ie Referee's order datcc. April i8, 1980 is rc'::,-::·sed ~-11 

"its entirety. 

The SAIF Co::::-poration' s denial dated Septr!mber -; , i. 9"i 9 
is reinstated and affirmed. 

WCB CASE NO. 79-4474 

LUCILLE WORTHINGTON LOGAN, CLAIMANT 
Crane & Bailey, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant & SAIF 

October 31, 1980 

The claimant and the SAIF Corporation (SAIF) bc=h ~eq~est 
the Board revie,,..: the F.eferee 1 s order in this case. C:li.l:i.L,al·.:. 
c,~ntends the Referee went beyond the scope of the L:s-...:es in 
:1:inding claimaf t' s retention of urine and de:H~rvatio,1 c,f '.,-::::·:· 
b:~adder were not disabling. SAH' contends its aenL.1. in Liis 
case should be affirmed. 

Claimant t a 38-year-old waitress at the- 3.luc OY ·,:~,2sta:,_r,;;.nt 
and Lounge, sustained a coipensable back inj~ry en Oc~ober 3, 
13 7 5 while liL::ing h,3avy trays of dishes. T:·1is i;1j~1:C'/ Wi:-~=: 
diagnosed as a lumbar strain dr:d secocd decJT~:t·c C'.-'s·;:c,c1_,._·,.-::t:-.:·:c'..,.:eL~. 

0:--:. November 11, 1975 Dr. Rudd performed .:1 '-.c:rsr,-_, _ _;_1-na:--c:hett..L 
urethropexy to resuspend claimant's bladder. Dr. Rudd reported 
the surgery was successful, but claimant was s~ill u~~ble to 
fully empty her bladder. He reported claimant was ~edically, 
stationary and released h~r for ri2gular work as of :-i ... ,.:-ch 1, l97i":. 

T~is claim was initially closed by Determinatip~ Ord2~ 
dated May 6, 1976 which awarded claimant a per~od of ~e~po~~ry 
total disability compensation. 

In November 1978, Dr. Scer,1an reported he had t.n.,,\.t.ed 
claimant since 197 4 for repeated bladder 9roblems. E,'c ~::-i:ct tel: 
that claimant was unable to f,:lly empty her Lladcer ar,c · tao. a 
urinary stress incontinence problem. It wa.s }-::is -op:i_;·!ion -~tat 
claimant'.s work as a waitress irritated her urologic~l cc~d~­
tion. He felt that claimant Lad suffered .J.n ag,Jrav;;;:~.:i._on 0£ hec:c 
urological condition which Dr. Rud6 had ~escribed. 

On May 2, 1979 SAI~ Corpcraticn denied clairn~i~•·­
aggr~vation claim. 

-118-

ORDER ■

Tne Referee's order datec April 18, 1980 is re’/ersed :.n
its entirety.

The SAIF Corporation's denial dated Septcimber 7, 197 9
is reinstated and affirmed.

October 31, 1980WCB CASE NO. 79 4474

LUCILLE WORTHINGTON LOGAN, CLAIf lANT
Crane & Bailey, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant & SAIF

The claimant and the SAIF Corporation (SAIF) borh request
the Board reviev/ the Referee's order in this case. Claimars
contends the Referee went beyond the scope of the issues in .
finding claimant's retention of urine and deriorvation of her
bladder v/ere not disabling. SAIF contends its denial in t/iis
case should be affirmed.

Claimant, a 38 year~old waitress at the Blue 0>: Avesta^iranu
and Lounge, sustained a compensable back injury on Ocuober 0,
1975 while lifting heavy trays of dishes. Tnis injury was
diagnosed as a lumbar strain and second degree cystc jiothrc.jeiu:.

Or. November 11, 1975 Dr. Rudd performed a >.arsh . .j.l Marohett
urethropexy to resuspend claimant's bladder. Dr. Rued reported
the surgery was successful, but claimant was suill unable to 
fully empty her bladder. He reported claimanr. v/as medically^
stationary and released her for regular v.'or}: as of uiu.rch 1, 197.;

This claim was  initially closed by Determination Order
dated May 6, 1976 v/hich awarded claimant a period of n emporery
total disability compensation.

In November 1978, Dr. Seeman reported ne had treated
claimant since 1974 for repeated bladder problems. He stated
that claimant v. as unable to fully empty her bladder and had a
urinary stress incontinence problem. It was his opi.nion that
claimant's work as a waitress irritated her urologiccul condi­
tion. He felt that claimant had suffered an aggravadion of her
urological condition which Dr. Rudd had described.

On May 2, 1979 SAIF. Corporation denied claiiriimt' o
aggravation claim.
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July 1979, Dr. Mu.ch, medical sxarniner for S/i,.E',. 
reported claimant had had four different surgeries tu re­
suspend her bladder. He felt there was apparently d weak­
ness of the tissue in the arec:.. and t!l.'at this was a fairly 
common cause of recurrent bladder problems. It wa:;, D:r.. 
Much's opinion that there was no reason to associate claiffiant's 
present problems with hei injury of bctober·l975. He felt 
the problems claimant was .expe=iencing at·that tim~ w8re 
associated with tissue weakness in the ~rea and a natural 
tend~ncy for such bladder prolapse situationi to recur. Dr." 
Payne, who reviewed the records.relating to claimant, 
concurred with Dr. Much that there was no causal connection 
between her work at the Blue Ox and claimant~s current prob­
lems. 

Dr. Seeman, in February 1980, reported claimant had ~~en 
seen in Januaiy 1977 and was complaining of head and back 
pains and intermittent bladder irri tatior.s with l·.:iwe:c abdom­
inal pain since the October 2, 1975 i~jury. Claimant wus re­
taining urine. He felt this condition had been aggravated 
and acceler~ted by the 1975 injury. 

Dr. Merrill, a urologist, in No;,ernbe·r l'.179 repo:::t.1.!d 
that he had been treating claimant with intermittent ca~he­
terization which seemed t6 be relieving her abdomin2l. pai~ 
due to a distended bladder. He felt claiman~'s pri~iry prob­
lem was due to denervation of the. bladder.· It was C·r. Merrill's 
opinior: the denervatio;.1 resulted from one or ::'.1c-re of t:r:e opera­
t~ons designed to correct her stress incontinence. however, 
he felt it was.impossible to rule out that these conditiots 
may have .been aggravated by her 1975 injury. 

At the hearing, claimant originally testified that she 
had not worked as a waitress after this injury. However, on 
cross examination, she ad,ni tted she had worked in MC:i1 taric:t and 
California as a waitress. Claimant indicated that she had 
difficulty for several years with ret2ntion of m:in·.J which had 
resulted in abdominal discomfort and a high incidence of 
bladder infection. 

-119-

m
In July 1979 , Dr. Much, medical examiner for

reported claimant had had four different surgeries tc; re­
suspend her bladder. He felt there was apparently a weak­
ness of the tissue in the area and that this was a fairly
common cause of recurrent bladder problems. It was Dr.
Much's opinion that there was no reason to associate clairr^ant's
present problems with her injury of October ' 1975. He felt
the problems claimant was experiencing at that time were
associated with tissue v;eakness in the area and a natural
tendency for such bladder prolapse situations r.o recur. Dr.'
Payne, who reviewed the records .relating to claimant,
concurred v/ith Dr. Much that there was no causal connection
between her work at the Blue Ox and claimant's current prob­
lems . ■ '

m

m

Dr. SeeiTian, in February 1980 , reported claimant: had bean
seen in January 1977 and v;as complaining of head and back
pains and intermittent bladder irritations v/ith lower abdon: 
inal pain since the October 2, 1975 injury. Claimant was re­
taining urine. He felt this condition had been aggravated
and accelerated by the 1975 injury.

Dr. Merrill, a urologist, in November 1979 reported
that he had been treating claimant with intermi .ttent carhe 
terization which seemed to be relieving her abdominal, pain
due to a distended bladder. He felt clarrmant's primary prob­
lem was due to denervation of the, bladder.' It was Dr. Mei rill's
opinion the denervation resulted from one or more of t.he opera­
tions designed to correct her stress incontinence. However,
he felt it was . impossible to rule out that these conditions
may have been aggravated by her 1975 injury.

At the hearing, claimant originally testified rhat she
had not worked as a waitress after this injury. However, on
cross examination, she admitted she had worked in Montana and
California as a waitress. Claimant indicated that she had
difficulty for several years with retention of urine which had
resulted in abdominal discomfort and a high incidence of
bladder infection.
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Referee found that tiie r:1.edical -evidence ir:,:.::.-i.ca.ted 
there was no causal connection between clainnnt' s - stress· 2.:1d 

incontinance in her employment at the Blue Ox. r!ov;-c!ver, he 
found that although the denervation of claimant's.bladder 
a~d her subsequent problems involving retention of urine were 
th_e result of her employment at the Blue Ox, they were •· 
not disabling in the sense that she was unable · to wo::-'.-:. The_ 
Referee fotind that ~AIF's denial in May ·1979 denied claimant 
benefits pursuant to ORS "656.245, an~ he set that portion of 
the denial aside and remanded to SAIF for ~6ceptance-6f 
pc:::.yment of medical care occasioned by claimant Is eXCE;SSive . 

r_etention of urine and bladder infection occasioned by suer. 
retention. He also ordered SAIF to prov'ide or pay for ·such·._ 
apparatus necessary or desirable by claimant's phy~ician for 
intermittent catheterization as suggested by Dr. Merrill. 
The Referee granted claimant's attorney a feE of $808 for 
prevailing in obta{~ing medical benefits uuder ORS 656.245 
for claimant which had been denied by SAIF. 

Aiter de nova review df the record in this case, the 
Board modifies the Referee I s Ol'."der. The Board does :.·_ot fiEd 
that claimant's testimony as straight f6rward as di6.the·· 
Referee. She at first,denied working anywhere else 2s a 
waitress, but later admitted that she had worked as a wait-
ress, both in Montana and California after this inj~ry. The 
medical evidence indicates that working as a waitress was 
contraindicated for claimant. The Board fin&s· ~~~~ the 
preponderance of the evidenc0 in this case Cces not as­
~ablish claimaint 1 s difficulty with retention of uri~(: is 
related to her 1975 injury. Drs. Payne arid ~::·i..1ch conc\l:C ~-;: 
findins there is no causal connection between her work at 
the Blue Ox and her present condition. Dr. Merrill cannot 
nake a determination as to. the cause of claimant 1 s c-.__::rrent 
condition. Dr. Seeman is the only medical doctor who feels 
claimant's current difficulties relate to her OctobGr 1975 
injury. The Board does not find ·this 6pinion pursuas~ve 
since, after this injury, clainant returned to work ~s a 
waitress and worked at least two different o~casions. , 
Further, the Board does not feel that the Rei~ree was cor­
rect in ordering SAIF to provide whatever apparatus 1~ 

necessary for claimant's periodic catheterization. There is 
no evidence that claimant's retention of urine is r~lated to 
her 1975 injury, and, therefore, sue~ treatment can~ot be 
provided pursuant to ORS 656.245. 
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The Referee found that tiie medical  evidence indicated
there was no causal connection between clairaant's stress' and
incontinance in her employment at the Blue Ox. However, he
found that although the denervation of claimant's bladder
and her subsequent problems involving, retention of urine were
the result of her employment at the Blue Ox, they were ;■
not disabling in the sense that she was unable to work. The 
Referee found that 'SAIF's denial in May 1979 denied claimant ■
benefits pursuant to ORS '656.245, and he set that portion of
the denial aside and remanded to SAIF for acceptance  of
payment of medical care occasioned by claimant's excessive .
retention of urine and bladder infection occasioned by such
retention. He also ordered SAIF to provide or pay for such   
apparatus necessary or desirable by claimant's physician for
intermittent catheterization as suggested by Dr. Merrill.
The Referee granted claimant's attorney a fee of $800 for
prevailing in obtaining medical benefits under ORS 656.245
for claimant which had been denied by SAIF.

After de novo review of the record in this case, the
Board modifies the R'eferee's order. The Board does not find
that claimant's testimony as straight forv/ard.as did.the
Referee. She at first denied working anyv/here else as a
waitress, but later admitted that she had v/orked'as a wair 
ress, both in Montana and California after this injury. The
medical evidence indicates that working as a v/aitress was
contraindicated for claimant. The Board finds' th...r the
preponderance of the evidence in this case dees not os 

m

claimain’t's difficulty with retention of urine is 
injury. Drs. Payne and M'uch concur ir:
causal connection betv/een her v;ork at
present condition. Dr. Merrill cannot

•fablish
related to her 1975
finding there is no
the Blue Ox and her
make a determination as to the cause of claimant's cvirren'c
condition. Dr. Seeman is the only medical doctor who feels
claimant's current difficulties relate to her October 1975
injury. The Board does not find 'this opinion pursuasive
since, after this injury, claimant re curned to work as  a
waitress and worked at least two different occasions.
Further, the Board does not feel that the Referee was cor­
rect in ordering SAIF to provide whatever apparatus is
necessary for claimant's periodic catheterization. 'rriere is
no evidence that claimant's retention of urine is related to
her 1975 injury, and, therefore, such treatment cannot be
provided pursuant to ORS 656.245.

m

m
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The Referee's order, dated April 17, 1980, "" .. .c . .~ 
moai.1.1 . ..;;u. _ 

That portion of the Referee's o:::der \·1hich set a::.;~.de 
a portion of the May 2, 1979 denial issued by the SAIF·Cdr­
poration and awarded claimant's atto~ney· a fe6 i~ ~eyers~d. 

in 
The SAIF Corporatiori's May 2, 1979 denial 

its entirety and affirmed.· 
is reinstated 

WCB CASE NO. 79-612 October 31, 1980 

LESTER MITCHELL, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Ti:e -claimant I requests the Board review t~,e Reftc:ree' :::. 0rder 
entered in this case. The claimant contends: (l) ~he 
R2feree failed to address the question of wh~~her·cr ~ot a~ 
i.ncident in California was corapensably related to clr.:.:~!TI.:rnt 1 ~ 
Cregan injury and the responsibility af the S~IF Cor~cration 
(SAIP).; and (2) the Referee failed to a.ware. cla.ir,1Ern;:: (,ur:-.p2ni;c.ti- l 

for permanent total disability. The 3oard finds th~ ~~fer~e 
correctly recited the facts of this case in his order. 

After a de novo ·review of the record in this c~~cJ; tt·2 
Board reaches a slightly different conclusion t~a~ ~~a~ (1f· 

tna R(~:!:eree. 'rhe Board agrees with the Refe1::e.::~•s ar-i:,: __ .cfr,,j_~:.:.on 
of SA::::·' s denial of claimant's aggravation c] :1.i.m. C.~,":i.iff.<'.i·:t 
¼\~:i_t to work &s a welder in A .. igust 19 7 8 .:ind worked d. t. ·cr .. a t 
job for six days. He stated hl.'-1 came down off of c1 tar,.''- ;-.e a1&d 

been _working on and his legs ',\'ere 11 gone." He •.·,a.=; t:18:.1. ,tssisb~.:'! 
by his co-workers to a hospital..· Dr. Ber::::-ier. rE:por-=-2c=. 
claimant had an episode of "auto leg weakness b::,l_-:_;,tei:·;-;:.LJ.·/ 
in which hr.:; fell with an acutc.s ons-et of lm-1 b-3.CK ;:_)air;." /. 
trans cutaneous nerve stimulator was presc.r ibed for cl~i1;1a:1·;:. 
Claimanc contends this second injury which occu~r2d l:, Ca~~­
fornia is merelv a form of or a recurrence of his fir:;t 
injury. The Bo~rd doe-s not agree wii:h claima:,~~' s cn~·itenti.·-.:1. 
The first injury resulted from lifting a heav~ object and did 
not ca1.:se claimant' 8 legs to :Ouckle. The Boani doer:.; r. )-:,: 
find the preponderance of the evidence establishes ttat 

• cla:i.man !:. 's condition due to the comp-rm sable ii-.~ ury ;,a.:. 
worsenf::.d s:Lnce the last m"ard or ar::.?JngemE:r.·.:. en comr;-cri s;:, L, ,.:•tl 

in this case. While j_t is truG claimant's ovezall cc~di.~ion 
may have worsened, the Board cannot find a~y supporc Ear 
claimant's contention the California incid~nt is relate~ io 
the acicepted injury; 

-121-

#
ORDER '

That' portion of the Referee's order which set as:.de
a portion of the May 2, 1979 denial issued by the SAIF Cor­
poration and awarded claimant's attorney a fee is reversed. .

The SAIF Corporation's May 2, 1979 denial is reinstated
in its entirety and affirmed. 

The Referee's order, dated April 17, 1980, is modifioa..

WCB CASE NO. 79 612 October 31, 1980

#

m

LESTER MITCHELL, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Ti'.e claimant' requests the Board review trie Referee's order
entered in this case. The claimant contends: (1) The
Referee failed to address the question of whether or not a.*
i.incident in California was compensably related to claimant's
Oregon injury and the responsibility of the SAIF Corporation
(SAIF).; and (2) the Referee failed to award claimant v;,om.ponsati^ i
for permanent total disability. The Board finds the Befer^e
correctly recited the facts of this case in his order.

i_ 1so ,

.laiir.nn
t cr. cit
rn : \\e
n  'iS5:i

After a de novo review of the record in this cn 
Board reaches a slighr.ly different conclusion than
the Referee. The Board agrees with the Referee's af
of SAIF's denial of claimant's ag gravation claim. C
went to work as a welder in August 19 7 8 and w'orked a.
job for six days. He stated he came down off of a ta
been working on and his legs were "gone." He '••as the
by his co workers to a hospital..' Dr. Berrier. report
claimant, had an episode of "auto leg w eakness biiate
in wmich he fell v/ith an acute onsef of lov; back pai
transcutaneous nerve stimulator w'as prescribed for c
Claiman c con'tends this second injury 'which occurred
fornia is merely a form of or a recurrence of his fi
injury. The Board does not agree w’ith claimant's co
The first injury resulted from lifting a heav\ ob^ec
not cai:se claimant's legs to buckle. The Board does
find the preponderance of the evidence establishes t
claimant's condition due to the compensable irr.ury \\
worsened Fiince the last award or arrangemc nu c.w' comp
in this case. While j.t is tr'ue claimant's overall ccnci.i.t.!.
may have v/orsened, the Board cannot find any support: for
claimant’s contention the California incident is related
the accepted injury. 121 
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addition, the Board finds the Referee's aw2ra 0f 

permanent partial disability v1.:::rn excessive. Cla.:.ma;1t: was 

referred for vocational assist~~ce. However, claimant 
elected not to cooperate ~ith che vocationhl reh~biiitation 
personnel. 'rhe medical evidence is claimant· has t'he" ptlysi,::a:i. 
capacity to perform·rnoderate work wi~h no lifting over 50 
lbs., repetitively 25 lbs., and no repetiiive bending, stoop­
ing or twisting. Claimant is only 40 years of ag~-witn a 
9th grade education and is not well motivated. The eoard 
finds claimant is entitled•to an award of compensation equal 
to 112° for· 35% unscheduied disability for his back ~njury. 
The Board would urge Field Servi~es Division to contact this. 
claimant for job placement assistance. 

ORDER 

The Referee's order dated February 14, 1980 is m0difi2d~ 

Claimant is hereby granted an a\1ard of corn~)ensc:·'._j qn 
equal to 112° for 35% unscheduled disabilit·,; for his back 
i.1.j ury. This is in lieu of all previous aw~rds of ur.:;cheduled 
disability claimant has been granted for this injury. 

The remairider of the Referee's order is 3f£irmc~. 

WCB CASE NO. 

ALEX A. RENTARIA, CLAIMANT 
Jolles, Sokol & Bernstein, 

Claimant's Attys. 

79-5446 

Schwabe, Williamson, Wyatt, Moore 
& Roberts, Employer's Attys. 

Request for Review by Employer 

October 31, 1980 

'.J.'h.a emplo~1er' requests t:he 3oarct review t:~ae Refc:ree' s 
order entered in this case. The em;::::.loyer com:.2r_ds '_:-k.: !{ef0ree' · .. 
award of compensation equal to 30° for ~5% unschedule~ 
disabiiity is excessiv2. 

The Soard finds the facts bf t~is .case wer~ cocrec~ly 
recited ~y the Referee· in his c~der. 

-122-

In addition, the Board finds the Referee*s.award of
permanent partial disability v/: s excessive. Claimaiit was
referred for vocational assistance. However, claimant
elected not to cooperate with che vocational rehabilitation '
personnel. The medical evidence is claimant has the physics,
capacity to perform moderate v;ork' v;ith no_ lifting over 50
lbs., repetitively 25 lbs., and no repetitive bending, stoop­
ing or twisting. Claimant is only 40 years of•age witn.a
9th grade education and is not well motivated. The board
finds claimant is entitled to an av/ard of compensation equal
to 112^ for' 35 i unscheduled disability for his back injury.
The Board v;ould urge Field Services Division to contact this
claimant for job placement assistance.

m

ORDER
The Referee's order dated February 14, 1980 is modified.

Claimant is hereby  granted an award of compensc.li.on
equal to 112° for 35% unscheduled disability for his back
injury. This is in lieu of all previous awards of unscheduled
disability claimant has been granted for this injury.

The remainder of the Referee's order is aifirmec.

#

V7CB CASE NO. 79 5446 October 31, 1980

ALEX A. RENTARIA, CLAIMANT
Jolles, Sokol & Bernstein,

Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Employer

The employer'requests the Board review the Referee's
order entered in this case. The employer conuends the Referee'
a’aard of compensation equal to 30° for 25% unscheduled
disability is excessive.

The Board finds the facts of this .case v/ere correctly
recited by the Referee in his order.

m
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a de nova review of the record. of -this ca:~:.::, ·t:.hE,~ 
Board reache,;; a different ce,r:cJ.usion tl1an the Kc:fere'~ - 7.~-::e 
Board ~oes not find the preponderance of the evidence s~Jpozts. 
th::-, award of cornpcnsat.i.on made by t)-ie Refcr0c. Dcct:..T:; 
L.::)sli and Carr, shortly after this injury, opL-;'-':C: cJ_/(~:n.2.r:;_ 
would not havE. any permanent impairment due tG this ::.r0 -ju:c:; '. 
Dr. Carr felt claimant would b,:::: · able to retuLi te, the ::;arce 

. job he had at the time of this injury; but nots<: cla~_rr,c:int 
might not be able to ~ark on the greenchain. Dr. Pas0ues. 
felt cj_aimant ,::-iould avoid work requiring repc,ti ti ve ~)211::iing, 
s~oopin0 and twisting, and lifting of more. itan thirL/ 
pounds. He felt claima::1t had "chror,ic moderc1te pain" :.;.:1d an 
ir'.lpairrr.ent eqi.;a:L to 10," of the '.'!hole ~~an. Dr. P,;:scrue'.'::_;_ .pl,1.ced 
restrictions on ·claimant based on subjective coillplain~s and 
found no obJective ~edical findings. Dr. Tesar conc~~rea 
with Dr. Pasquesi's report. 

Claimant was offered vocational assistance by a private 
counseling service. The opinion of the counselor, supported 
by Dr. Tesar and a prospective employer, was that claimant 
was not interested in returning to work, but wanted to 
return to school. While such ambitions are admirable, when 
they prevent an otherwise employable worker from returning 
to work, they cannot be considered in determining his loss 
of wage earning capacity. 

Claima;1t has lwd no surq,,t-1/, no hospito:;__i~'.c1tion, cakes 
no medication and ~he only di2~nosis was a ~~ra~~-

B2:1.s,.:>d on the record in tL:~s cctse, claim2.n·;:: 1 s ir:j,_.ry, 
ti1e residuals fror:1 it, or1d considering all thE: relev.;_i;-i:~. 
factors ~n determining an injured worker's lGSS of wa~~ 
earning capacity, the Board finds the Deterrnina~ion 0~der 
correctly comp8nsated claimanc for any loss of wage 2arninc 
capaci cy he· has Sllf fcre6 due to -chis injury. 'i'he Bc<::r·d L'l. -
reaching this result, does note that Dr. Pasquesi's rJting 
of per� anent impairmc~t is iden~ical to this award anri ~~ 

aware that impJirrnent is only one of the relevant f~ct0rs 
considered in rating 2:, ,-mrke:c' s lo~';s of wage e,c1rnin,? ,_apocity; 
Ho1.,,ever, tr,e c.':cord ·as a \•;hole supports the i1\•1arc. ui ·-1:-:sciied­
uled dis0bility granted by th,2 Joard. 

ORDER 

'l1 he Ref:"ereE:' s ore.er dated January 24, 1980 ::.s re\',,::ri::ec: 
in its entirety. 

T:1e Dcterrninatio:1 Order datec. >lc:.y 30, J.S79 is 1·;2:;to:ced 
and a f £ .irr.1ed. 

-123-

Ai'ter a de novo review of the record, of this ca: :o,
Board reaches a different conclusion than the Rrrferec. The
Board does not find the preponderance of the evidence supports
the award of corapensation made by the Referee. Dcct r.rs
Losli and Carr, shortly after this injury, opinu d clai;aar;t
v/ould not have any permanent impairment due tc this :.,rrjury.
Dr. Carr felt claimant would be able to return to the
job he had at the time of this injury; but .notion clai .n;ant
might not be able to w^ork on the greenchain. Dr. Piisyues....
felt claimant ^hnould avoid v/ork requiring repetitive nending,
stooping and twisting, and lifting of more, than thirt/
pounds. He felt claimant had "chronic moderate pain" and an
impairment equal to 10% of the whole m.an. Dr. Pasqueso. placed
restrictions on  claimant ?jased on subjective comyjlaints and
found no objec:tive medical findings. Dr. Tesar concurred
with Dr. Pasquesi's report.

m

m

Claimant was offered vocational assistance by a private
counseling service. The opinion of the counselor, supported
by Dr. Tesar and a prospective employer, was that claimant
was not interested in returning to work, but wanted to
return to school. While such ambitions are admirable, when
they prevent an otherwise employable worker from returning
to work, they cannot be considered in determining his loss
of wage earning capacity.

Claimant has had no surg:u:y, no hospitalization, cakes
no medication and the only diagnosis v/as a surain.

Based on the record in tl'.is case, claimant's injury,
the residuals from it, and considering all the relevan t 
factors in determining an injured worker's loss of wage
earning capacity, the ‘Board finds the Determinauion Order
correc tly compensated claimanc for any loss of wage earning
capacicy he'has suffered due to uhis
reaching this result, does note that
of permanent impairment is ident:ical
aware that impairment is only one of
considered in rating a w'orker's loss of wage earning 'capacity
However, the record as a whole supports the av/ard oi unsched­
uled disability granted by the Board.

injury. The Eoa>‘d in 
Dr. Pasquesi's rating
to this award and is 
the relevant factors
of wage earning '^apac:

ORDER
The Referee's order dated January 24, 1930 :.s reversed

in its entirety.

The Determinatio'n Order dated May 30, 1979 is i'estored
and affirmed.
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CASE NO. 79-2422 

EDWARD A. RINGER, CLAIMANT 
Cash R. Perrine, Claimant's Attv. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer 

October 31, 1980 

':'his case is before the Wcrkers I Compens~.tion Eo.J.rc .. _;n 

the employer' 'S request the Board rev:-;..ew the R,::::::Cree' s :)rder 
entered ·in this case. The employer contends c:li._;_imar:',: fa.i ~ ,.:·d 
to prove hi~ psychiatric condition is its responsibility. 

Clciman t, a 5 8-year-old sawver, alleges that. 0,1 !Jecc:~l:::c r 
-L-, 19i8 he s\.:ffered a 11 nervous break.c:own" dt:.e to hi::. .. ,.,c-rk· 
stress. Claimant had been employed at this, JOO for 5cve~ 
years. He tes-::.:.fied the "pressure" of this job :F-,d :·1,;t 

changeci during that time, but chan0es in it :-a.:..c. :ni::.6.r· r,ir:! 
nerJOUs. Afte.:: his "nervous breakdm•e2," claim.cl.,:. t wc1:-_ ,:_ f ::': 
work ior 90 days before returning to work fa~ t~is cm2~0yc~ 
at a different job. 

Cj_aimant has a history -::;i high bJ.ood pr,,:.ssure. .In J:F~~ 

1S77 he ~egan taking a medication fo~ this co~~itio~ wh~~~ 
contained reserpine. This drug has a known s~de ef:ec~ o~ 
c~usin~ depression. 

The issue to be r2solved in thi~ ca.:;e .i. ~. ·,.,,tc cnfc:: .::· or r.-.:.>\ ... 
clair.1ant' s men ta:'., condition arose oLct of his .~::.~2loym,::;-.t c:· 
was caus2d by his medication_ •rhen-~ is a sy:;,l J.·c. tetv;r:~(=;1 1.:'.;-.: 

mE.dica: doctors as to the affect reserpine l-cc.c 0:1 cL~.i.::n-:::>..:. 

Dr. Spence, a general practitioner, rep0~ted t~3~ sin=e 
M.:.lrch l J7 6 claimant had been using medicat~:i.0:1. t:o c .:i:t,t:cci 11_;_ s 
r1.~gh bloud pre: s s;__ire. Prom Junri l 9 7 7 to II la l:.,· '.)E ,:err.:),,,:· 19 71; '' 
claima:1 ~ ·was taking medicine con t:aining reser_)~.n2. ..i..c. 
Spence saw claimant 0:1. December 20, l )78 an::.- c.e~crir,c,j ,~i:,; 

- as extre:inely ne:rvous, tense 'l.'i::h vo::,.c..cti.~.E: e::-,1c.·..:ion.:=; ~,·,clui:1:i.r:s 
inappropriate thought contro1., outbursts of cry::..n~ <'.!1c.! -t:·.,,.:~;_j•r_i~ 
c.issociation. Claimant and h:~s w:;.fe told Dr. S;?c:~1:;,~ ·'...:;1L; '.•!..=.:.s 

due to claimant I s job :;tress. It was noted claima;·11: : :id t ,-~n 
ex1Jer iencing "mood svJings" ovt~,.:- the L1:::t year. Aftc ::· ·~.t,:i ::~ 
incident, claiinant was tak6n cf~ medication contain~.~o re~~~­
p.ine anci his condi tio;;, improved. Dr. Sr,enc-:::: Lttribt.: ,. ;'.:6 
this irnl-Jrovernent to clcimzmt 1 s reT;:oval f:;:-on·. }-~is iob c..'.1Ci re,-~: 
being taken off the medication. Clainant. 1 s condltio~ ~as 
diagnosed as_ an acute depressi v·e reac-i.:ior.. Lr. Spen,,-.':.. o;.::iine.c. 
this wa.s due to claiman'.:. 1 s job stress a·nc. not to h.::.s .• :~c c· 
medication containing ~cserpiDe. 

-124-

WCB CASE NO. 79 2422 October 31, 1980

EDWARD A. RINGER, CLAIMANT
Cash R. Perrine, Claimant's Atty.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer

This case is before the Workers' Compensation Board -.Ti
the employer's request the Board review the Reierse's order
entered in this case. The employer contends claimant faih/.Vi
to prove his psychiatric condition is its responsibility.

Claimant, a 58 year old sawyer, alleges that on December
iC, 1978 he suffered a "nervous breakciov/n" due to his v/crk
stress. Claimant had been employed at this_ job for seven
years. He testified the "pressure" of this job had n>;;t
cliangea during that rime, but changes in it had made
nervous. After his "nervous breakdow^b' claimant v;as.cff 
work for 90 days before returning to work for this employer
at a different job.

Claimant has a history of high blood pr rssure. In Jure
1  77 he began taking a medication for uhis condition wh:. .ih
contained reserpine. This drug has a knov/n side effect of
causing depression.

The issue to be resolved in this case it whecner or nou
claimant's mental condition arose out of his .employment cm
w’as caused by his medication. There is a spl j.u betv/een i:!;','
medical doctors as to the affect reserpine had on claim r:rr.

#

#

Dr. Spence, a general practitioner, reported th=v
March 1976 claimant had been using medication ro contr
high blood pressure. from June  1977 to "lauo De.cembf;:;
claimant was taking medicine containing reserpine. Jr
Spence saw claimant on December 20, 1178 ant aescribed
as extremely nervous, tense with volatile eimjclons ir.c
inappropriate thought control, outbursts of cryin g and
dissociation. Claimant and his wife told Dr. Spence t
due to claimant's job stress. It was noted claimant :
experiencing "mood swings" over rho last year. After
incident , clai)nant was taken off medication containi/,g
pine and his condition improved. Dr. Spence <=.ttribume
this improvement to claimant's removal from his job an.
being taken off the medication. Claimant,'s condition
diagnosed as.an acute depressive reaction. Lr. Spenua
this was due to claimant's job stress and not to his s
medication containing reserpine.

since
cl his
19 71 ■'

ili: .;
luding
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ad b Tvn
.. . ...
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opined,

sc c i
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Parvaresh, a psychiatrist, e:{amined ,.;l:=.i1-.-i,:.L:. .:r.d 
found.no evidence of depressio~- 'After reviewing clil~~ant 1 s 
hi.story, he felt that if claimant h:::..d :rnci t.hl.':::. sa.1Ttt.~ j ~)L fe:..c 
11 year~: and if no significant change in the quElntit.y or c.,.'._,aJ.­
i ty of l1is work had occurred, it v:·as highly -c.·,1likely ,:::: .. a ir-.a, ,t 1 ::: 

job cont~ibuted to his December 1978 incident. It wa~ his 
opinion other factors contrib~ted ~o this incident. 

At the hearing, Dr.. Parva::esh testified he felt U:.e 
r2serpine was responsible for clairnan~'s depression. He I~J~et 
claimant 1 s condition on December 20, 1978 had develoJed i~ n 
shor_t period of time and its symptoms were mere:~ i.ndir:cxive c,f 
a drug-induced depression ra~her than of a joL stress typ~ o~ 
induced depression. 

'I'he Referee four,d the claimant had estabL1.sl-i2d l.c0 ~2tl c,: ..... 

nK,!dical ca us a t:ion arid set aside the e~,1ployer I s ,:l<::r.:L,:; l ,; f r\::­
S?Onsibi lity fer this claim. 

A~ter a de novo review of this recor~, the Boa~,~ Einds 
claimant has proven neither le:.:gal nor mGdic<J.i cau::;;2.·, i :1,. tl·,,·. ·:. 
his job caused !·1is psychiatric conditior.. ·1:he Ev.~d,,,,·!cr~ Jc, _. 
not establish t.hat claimant 1 s jcb contribu::.ed to c}.ai.:·,ant' :.. 
December 20, 1978 incident and, therefore, claimznt fa:.ls ~c 
es".::ablish legal cciusat.ion between his joo dnd ;·:is p:::.'/c1·1:.a.t: . .-ic 
conditi.on. ·Further, the medic~l evide~ce est~jlishos ~h~~ 
claimti~t•s co~dition was very likely· causod hy hi.s us2 oi 
rr.edication cor.1.to..i11ing reserpine a:nci riot. due tc ';jot; ~-;·c.1-·c'.~·:::-. 1r 

The Board finds D~. Parvaresh's opinio~ c~ this ~~int ~o 
be more persuasive than that of Dr. Spence 1 s. Dr. ra:varesh 
J_s a psychiatrist. The symptoms described by Dr. Sp,:_,~:ce (::: 
December 20, 1978, Cr. Parvaresh found were ct a drug-induc8d 

. depres~;.ion. The Board finds cla:~·r.1ai·1t. has 1:c.J.:~led t.o ,-,c~t t,:i.:, 
burden of·proof and orders the eoployer 1 s denja~ ~ettored ~~a 
affirrnec. 

CRDJ.3 

'!':·1E Referee 1 s order ciab~c. July JO, 
it.s ent:i.rety. 

7 - ~, ' 
..L.;; 1 :J ..:.:-:, re\J(_~ _· . .;c~ .1 ..... 

'The employer's der,ial dc:tted Febrn·ory 27 :~978 ...... 
restored and affirrn2d. 

-125-

m
Dr. Parvaresh, a psychiatrist, examined olaimar.. ar.d

found'no evidence of depression. 'After reviev/ing old ....‘■.ant' s
history, he felt that if claimant had :iad ohe' same job for
11 years and if no significant change in the quantity or cy^al 
ity of his work had occurred, it v/as highly unlikely ctuaii' .av.t‘
job contributed to his December 1978 .incident. It was his
opinion other factors contributed to this incident.

At the hearing, Dr. Parvaresh testified he felt the
reserpine v/as responsible for claimant's depression. He r.oued
claimant's condition on December 20  197 8 had developed in a
short period of time and its symptoms were mere indioati.ve of
a drug induced depression rather than of a job stress typo of
induced depression.

The Referee found the claimant had established 'i.cgal a.nd
medical causation and set. aside the employer's denial of re­
sponsibility for this claim.

#

#

After a de novo review of this record, the Bocirc finds
claiiTiant has proven neither legal nor medical cau.'iami. the'u
his jofj caused fiis psychiatric condition. The evidey;'j?i ic •
not establish that cleiimant's job contributed to clai;;.antd.
December 20, 1978 incident and, therefore, claimant rails to 
establish legal causation between his job and his p.syci.'iiat:.:ic
condition. Further, the medical evidence estaolishes tha^
claimant's condition was very likely' caused by hi.s u.se of 
medication containing reserpine and not due to '"job stress."

T'ne Board finds Dr. Parvares'n's opinion on this go in' to
be more persuasive than that of Dr. Spence's. Dr. harvaresh
is a psychiatrist. The symptoms described by 'Dr. 3per.ee on
December 20, 1978 , Dr. Parvaresh found were cl; a drug induced
depresj;ion. The Board finds claimant has failed to  '.eot h.is
burden of' proof and orders the employer's denJai mestorea .and
af f irmea..

ORD1..H

T/:e Referee's order datcc. July 30, l ;79 is rever
its entirety.

The employer's denial dated Fobru'ary 27 1978 j...
restored and affirmed.
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NO. B53-137900 

JEFFERSON HOOD, CLAIMANT 
SAIF, Defense Atty. 
Own Motion Order 

November .3, 1980 
,,I .,., 

. . : 

On August 22, 198 0 claimant requested the Boar{1. 2xerc:,se 
its owL motion jurisdiction-and reopen this claim for 6is 
September 8, 1970 back injury. This ciaim was origi~ally 
closed and claimant's aggravation rights have expired. 

C~airnant was hospitalized on July 15, 1979 duet~ a 
motor cycle injury. His injury in this accident was .:.iag­
nosed as an undisplaced fracture of the sacrarn with dias~~sis 
of the pubis symphysi s. Dr. Schneider treated cl:tiJT . .: ":it ::er 
this injury. In October 1980, Dr. Schneider opined ~\at 
claimant's complaints of low back pain were the res-lJ:~ t: e,f 
his preexisting back injury (the September 1970 inji:~~) a~d 
the more recent motor vehicle accident. · 

Also in October: 19 8 0, ·Dr.. Curran reported that _,_:~ h:.~., 
opinion claimant was suffering from the same proble~~ as 
he· had before. He found no difference in claimant's condition. 
It was his opinion that claiffiaat 1 s symptoms at that ti~e ~ere 
the same basic symptoms that he had seen i.n cla:;_mar..t :'o:c 

• several years. Dr. Curran opined th.at claimar1t' s cor .... i tic;; 
had not deteriorated. 

Wausau insurance Companies, on October 21, 198C,; o.livi.sed 
the Board based on the medical evidence it had befo:.-::-e it, :t. 
would oppose an own motion order reopening this claim .. 

Tte Boar6, after reviewing the medical evidence ~ub­
mitted to it in this case, finds the evidence is not ~uf­
ficient to warrant a reopening of this case at this time. 
Therefore, the Board denies claimant's request that it 
reopen this claim under its own motion jurisdictio~: 

I~ IS SO ORDERED. 

-126-

CLAIM NO. B53 137900 November 3, 1980

JEFFERSON HOOD, CLAIMANT
SAIF, Defense Atty.
Own Motion Order

On August 22, 1980 claimant requested the Board. exerc.Vise
its own motion jurisdiction and reopen this claim for his
September 8, 1970 back injury. This claim was originally
closed and claimant's aggravation rights have expired.

Cl aimant was hospitalized on July 15, 1979 due to a
motor cycle injury. His injury in this accident was .;'.iag  
nosed as an undisplaced fracture of the sacram with diastasis
of the pubis symphysis. Dr. Schneider treated claimant for
this injury. In October 1980, Dr. Schneider opined naat
claimant:'s complaints of low back pain were the res\}ll of 
his preexisting back injury (the September 1970 inju;.y. ) and
the more recent motor vehicle accident.

Also in October. 1980, Dr. Curran reported that his
opinion claimant was suffering from the same problems as 
he had before. He found no difference in claimant's condition
It was his opinion that claimant's syraptoms at that time were
the same basic symptoms that he had seen in claimant vor
■several years. Dr. Curran opined that claimant's ccr..uiticn
had not deteriorated.

Wausau insurance Companies, on October 21, 1980; advised
the Board based on the medical evidence it had before it, t
would oppose an own motion order reopening this clairri..

The Board, after reviewing the medical evidence sub­
mitted to it in this case, finds the evidence is not ::uf 
ficient to warrant a reopening of this case at this time.
Therefore, the Board denies claimant's request that it 
reopen this claim under its own motion jurisdiction'.

IT is SO ORDERED.

#

m
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CASE NO. 79-4604 

WALTER J. DETHLEFS, CLAIMANT 
Richard Sly, Claimant's Atty. 
Roger R. Warren, Employer's Atty. 
Order Denying Remand 

November 4, 1980 

On September 23, 1980, claimant, by and througr: ~:is 
attorney, requested the Board consider additional evj.uencc, 
in its review of this case. ~he evidence consists cf a· 
report_ from Dr. Billmeyer dated· July 15, 1980 which :.-J:sponds 
to a· letter from the employer's insurance carrier~ C1aimun t 
contends this report was: obtainable only after the r,ectring · 
had been held . -

The insurance carrier on October 17, 1980 advis ... :c. t!-.-. 

Board it opposed claimant's motion .. rt conten6s the ~nfcr­
mation contained in Dr. Billmeyer' s report coulJ have bee,·. 
obtained prior to the hearing. 

The Board, after being fully advised of tne fact .. ,1.n 
this case, denies claimant's motion. The B0ard agre0~ wit~ 
the insurance carrier that the offered evidence was o::, tai1,c..Dlt::! 

prior to the hearing an~ cannot be considererl as newly ~is­
covered evidence. To adrn~ t ·such evidence nm,; would l:,f; 

improper. 

ORDER 

Claimant's motion dated September 23, 1980 is de0ied. 

CLAIM NO. YC 69382 

ROBERT J. HAINES, CLAIMANT 
SAIF, Defense Atty. 
Own Motion Determination 

November 4, 1980 

Thi~ claim for cla.ima.Y1t 1 s 2\pril 20, 1967 left 1,:,'.i "LL~~u,~:., 
was reopened by the Board on its Ow~ Motion Jurisdic~ion ~l 
an Order ~ated July 10, 1980. This claim w~s reopene~ 
effective May 22, 1980, the date Dr. Scheinberg hosp~~aliz2d 
c.lairn.:~nt in prl'.:'paration for surgery which consisted -,I.' 
removal of the plate and screws from the c.la:,_,c",2Lt I s }. :_-_,.:t 
t~0ia. Dr. Scheinberg reported that ~e·had examined cl~im­
ant on /-,.ugust 7, 1980 and hau. ::'ound cJ.c:..imant's conc...11_ion 
rr2~ically stationary. He indicated th~t cla~mant was fun­
CLioning normally without any significant pern2Gcnt ~e­
siduals from the recent surg8ry. 
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November 4, 1980WCB CASE NO. 79 4604

WALTER J. DETHLEFS, CLAIMANT
Richard Sly, Claimant's Atty.
Roger R. Warren, Employer's Atty.
Order Denying Remand

On September 23, 1980, claimant, by and througr; ::is
attorney, requested the Board consider additional eviuenc;.'
in its review of this case. The evidence consists cf a 
report from Dr. Billmeyer dated July 15, 1980 which responds
to a letter from the employer's insurance carrier. Claimant
contends this report was:obtainable only after the hearing 
had been held. 

The insurance carrier on October 17, 1980 advisc.'d tr.  
Board it opposed claimant's motion. It contends the  _nfcr 
mation contained in Dr. Billmeyer's report could have bee ',
obtained prior to the hearing.

The Board, after being fully advised of the fact., in 
this case, denies claimant's motion. The Board agree;, with
the insurance carrier that the offered evidence w^as or tair.aDle
prior to the hearing and cannot be considered as newly dis­
covered evidence. To admit such evidence now would be
improper.

ORDER

Claimant's motion dated September 23, 19v'>0 is der:ied.

CLAIM NO. YC 69382 November 4, 1980

ROBERT J. HAINES, CLAIMANT
SAIF, Defense Atty.
Own Motion Determination

This claim for claimant's April 20, 1967 left le.; .iniury
was reopened by the Board on its Own Motion jurisdiction by
an Order dated July 10, 1980. This claira was reopened
effective Hay 22, 1980, the date Dr. Scheinberg hospitalised
claimant in preparation for surgery which consi.sted sf
removal of the plate and scre'ws from the claj.i. ;ant' s lift
tibia. Dr. Scheinberg reported that he had examined ciai.m 
ant on August 7, 1980 and had found ci.aimant'.s condition
rrc dically stationary. He indicated that claimant was fun 
cnioning normally without any significant permanent re '
sidua.ls from the recent surgery.
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SAIF Corporation, on September 16, 1980, rec-ieste:t 
clctennination be made in this case, The Evaluat.1on Di.visicn a\ 
of the Workers' Compensation Department, on 0-:::tooer 22, 9' 
1980,· recommenced this claim be closed with an award of· 
addi tionc1l temporary total disability compensation f.com Ma_y 
22, 1980 through August 7, 1980. It d.id not :cecommend any 
award of additional permanent partial disability cornpen~at::..on. 

ThE:.: Board concurs with this recommendation. 

ORDER 

The claimant is hereby granted an award of additi6nal 
temporary total disability compensation from May 22,. 1980 
through August 7, 1980. · 

WCB NO. 80-932 

RICHARD HASKELL, CLAIMANT 
Alan M. Scott, Claimant's Atty. 
James D. Heugli, Employers' Atty. 
Order Denying Motion 

November 4, 1980 

On October 15, 1980, claimant, by and thro~gh his 
attorney, requested the Board ubate its establishing d 

briefing schedule in this case. In this case the R0:eree 
found claimant-had suffered a new injury and d~nied claim­
antfs aggravatiori claim .. Claiment then proceeded to tile a 
new inj¼ry claim which was denied. A hearing is pending c~ 
that·denial. 

The employer, in this case, on October 20, 198G, advised 
the Board it objected to any delay in the review of ~his 
·case. · It pointed out this case could have been joi~2d and 
one hearing held to litigate tne rights of al~ the p~r~ies. 
This was not done and the employer proceeded .to the h2~rin0. 
The employer has· not been made a party to the h12aring .:.n the 
denied new-injury claim. It contends the Board must yeviev 

·this case on the facts developed at the hearing in ttis ca~e unu 
should not consider any f~cts outside the record in t~is 
case .. 

The Board, after being fully advised in this case, 
denies claimant's motion. . The Board agrees with the 0m­
ployer that it would be inappropriate to stay its review of 
this case for the reason set forth by the employer. 

-128-

The SAIF Corporation, on September 16, 1930, recueste;i
determination be made in this case. The Evaluation Division
of the Workers' Compensation Department, on October 22,
1980, recommended this claim be closed with an award of
additional temporary total disability compensation from May
22, 19’80 through August 7, 1980. It did not recommend any
award of additional permanent partial disability compensation

The Board concurs with this recommendation.

ORDER ■ .

The claimant is hereby granted an award of additional
temporary total disability compensation from May 22 ,. 1980
through August 7, 1980.

November 4, 1980WCB NO. 80 932

RICHARD HASKELL, CLAIMANT
Alan M. Scott, Claimant's Atty.
James D. Heugli, Employers' Atty.
Order Denying Motion

On October 15, 1980, claimant, by and through his
attorney, requested the Board abate its establishing a
briefing schedule in this case. In this case the Referee
found claimant had suffered a new injury and denied claim­
ant's aggravation claim. .Claimant then proceeded to file a
new injury claim which was denied. A hearing is pendring cn
that‘denial.

The employer, in this case, on October 20, 1980, advised
the Board it objected to any delay in the review of this
■case. It pointed out this case could have been joired and
one hearing held to litigate the rights of all the parries.
This was not done and the employer proceeded .to the hearing.
The employer has' not been made a party to the hearing In the
denied new injury claim. It contends the Board must reviev'
this case on the facts developed at the hearing in this case and
should not consider any facts outside the record in this
case..

The Board, after being fully advised in this case,
denies claimant's motion. The Board agrees with the em­
ployer that it would be inappropriate to stay its revievN/ of
this case for the reason set forth by the employer.

#
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Claimant's motion to abate the briefing schedule in 
this case is denied. 

WCB CASE NO. 79-6439 November 4, 1980 

JO ELAINE JENKINS, CLAIMANT 
Olsori, Hittle, Gardner & Evans, Defense Atty's. 
Schwabe, Williamson, Wyatt, Moore & Roberts, Employer's Atty. 
Order on Review 

The employer seeks Board review of the Referee's order 
entered in this case. The employer contends claimant did QOt 
meet her burden of proving· her entitlement to th~ av .. 1.:.cd of 
additional compensation of 112 ° for 35% unscheduled dis ab:_ li ty 
which the Referee granted her. The Board finds the Referee 
correctly recited the f ac.ts of this case in her order . excfipt 
G'l page 4, paragraph 4. Claimant returned to . her em:':, _oyei: and 
triecl. to persuade them she .could return t'o LPi\1 floor \vork, r:ct 
L'1e job she was retrained into as the Referee states, 

After a de novo review of the records in t:-.:_s case, ,.::.e 
Board reaches a different conclusion than the Referee. Based 
on the evidence in this case and comparing thi2 :tacts of· it witn 
o~her cases the Board has reviewed, the Boar6 finds t~c 
referee's award of corepensation is excessive. 

Claimant is 45 with a high school educat~on. B2caus8 
of ihis injury, claimant -is now precluded from her r~gular 
occupation. However, through the au.spices of Voc2, t.Lonal R1.:;­

habilitation, she has acquired new skills which broaden her 
employability and which decreases her loss of wage e~rning 
capacity. Further, the medicil evidence indicates that sor·e 
bf claimant's residual disability is related to her l969 
injury. 

The Board finds claimant would be adequc1.tely co:c;_1)ensated 
by an a~ard of compensation equal to Bb 0 for 25% unschedul~d 
disability for her back injury. This is in lieu of all pre­
vious awards of unscheduled disability claima.nt has l:t.,2n 
granted for this injury. 
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ORDER
Claimant's motion to abate the briefing schedule in 

this case is denied.

WCB CASE NO, 79 6439 November 4, 1980

JO ELAINE JENKINS, CLAIMANT
Olson, Kittle, Gardner & Evans, Defense Atty's.
Schwabe, Williamson, Wyatt, Moore & Roberts, Employer's Atty
Order on Review

The employer seeks Board review of the Referee's order
entered in this case. The employer contends claimant did not
meet her burden of proving her entitlement to thj^ award of
additional compensation of 112° for 35% unscheduled disabslity
which the Referee granted her. The Board finds the Referee
correctly recited the facts of this case in her order , excre^pt
on page 4 , paragraph 4. Claimant returned to her emi/: .oyer and
tried to persuade them she  could return to LPK floor work, not
the job she was retrained into as the Referee states.

After a de novo review^ of the records in rhrs case, :.h.e
Board reaches a different conclusion than the Referee. Based
on the evidence in this case and comparing the facts of' it with
ocher cases the Board has reviewed, the Board finds the
referee's award of con pensation is excessive.

Claimant is 45 v/ith a high school education. Because
of this injury, claimant is now precluded from her regular
occupation. However, through the auspices of Vocat.Lonal Re­
habilitation, she has acquired new skills v/hich broaden her
emiployability and' which decreases her loss of v/age earning
capacity. Further, the medical evidence indicates that sore
of claimant's residual disability is related to her 1969
injury.

The Board finds claimant would be adequately compensated
by an award of compensation equal to 80° for 25% unscheduled
disabili.ty for her back injury. This is in lieu of all pre­
vious awards of unscheduled di.sability claimant has bc;cri
granted for this injury.
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The Referee 1 s order dated April 3, .1980 is modified~ 

Claimant is hereby granted an awatd of comp~0sation egu~l 
to 80° for 25% unscheduled disability for her back. injury. 
This is in ·1ieu of all previous award~ of unscheauled disability 
for this injury. · 

"The remainder of the Referee 1 s-order is affirmeQ. 

CLAIM NO. H-10009 

FRED W. LYON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

November 4, 1980 

This. cl air;. was established for claimant's Sept0::.":::ier 15, 
19 6 9 right knee injury. The claim was ini U."ally closed iJ·i· 
Determination Order dated November 13, 1970 which awar·ded 
claimant a period of temporary total disability comp,:,:·.saU or 
equal to 15° for 10% loss of his right leg. Claimant's· 
aggravation rights have expired. 

·Dr. Lynch repor.ted that he had taken clair:,dnt o:::f wo:ck 
effective September 13, 1~79 becatise of difficulty-with ~he 
knee. Dr. tynch felt that claimant 1 s knee condition had 
worsened due to progression of the degenerative artrcr:,.tis. 
~i1is claim was voluntarily reopened by the ir..surance carrier 
for pa:,ment of temporary total disab:i.li ty comper:::..atio;1 ar,a 
payment of medical care ~nd treatment. · 

On January 4, 1980, Dr. Lynch reported thai.:. clvin.J.nt 
had progressed and was getting along fairly w, 11. Elc no':eci 
that claimant had had a lateral minisectomy fcllc~Ii~g his 
original injury.· Claimant reported that he experienced some 
grating over the lateral joint compartment with knee' i::otions. 
Dr. Lynch did not feel claimant was ir: need of any cc her 
treatment at that time. However, he felt that claim.'1r. c 
would eventually require total knee replacement. 

Dr. Lynch, on June 17, ·1980, reported that claimant 
had developed, superimposed ori his injury, degenerative 
joint arthritic changes which forced claimant to sign: .. -
ficantly modify his weight. bearing activities. He L~:!..c 
again that claimant may well need a total knee replace~ent 
in the future. It was his opinion that clai~ant's rig~t 
knee condition was stationary. · 
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ORDER. . . '

The Referee's order dated April 3, .1980 is modified.

Claimant is hereby granted an award of compensation equal
to 80° for 25% unscheduled disability for her back injury.
This is in lieu of all previous awards of unscheduled disability
for this injury.

'The remainder of the Referee's order is affirmed.

m

November 4, 1980CLAIM NO. H 10009

FRED W. LYON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This.claim was established for claimant's September 15,
1969 right knee injury. The claim was initially closed by
Determination Order dcited November 13, 1970 which awai’ded
claimant a period of temporary total disability comp^;::',sat.f,or.
equal to 15° for 10% loss of his right leg. Claimant s'
aggravation rights have expired.

• Dr. Lynch reported that he had taken claimant off work
effective September 13, 1979 because of difficulty'V/ith the
knee. Dr. Lynch felt that claimant's knee condition had
worsened due to progression of the degenerative arthiitis.
This claim w'as voluntarily reopened by the insurance carrier
for payment of temporary total disability comper.sat?Lon and.
payment of medical care and treatment.

On, January 4, 1980, Dr. Lynch reported than clair..ant.
had progressed and was getting along fairly w<; Il. Lc no'ied
that claimant had had a lateral minisectomy follG'.,’ing his
original injury. Claimant reported that he experienced some
grating over the lateral joint comparrment with knee ic;otions.
Dr. Lynch did not feel claimant was ii'; need of any ocher
trea tment at that time. However, he felt than claimanc
would eventually require total knee replacement.

Df. Lynch, on June 17, 1980, reported that claimant
had developed, superimposed on his injury, degenerative
joint arthritic changes which forced claimanc to signi­
ficantly modify his weight.bearing activities. Ke felc
again that claimant may well need a total knee replacement
in the future. It was his opinion that claimant's right
knee condition was stationary.
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Industrial Indemnity .Com::any, 'the insurance· c,ar r ;_er 
responsible for the right knee condition, on August l~, l~dO 
requested determination be made· in this claim. rt: ;-.. :i.:: pai~ 
temporary total disability compensation from Septemb•21· :;_3, 
1979 through August 4, 1980. The Evaluation Divi·sio:, of· the 
Workers' Compensation Department, on October 23, j_93·c 
recommended this <;;laim be closed and award of additional 
temporary t6tal disability compensatioi from September 13, 
1979 through either January 4, 1980 or June 17, 1980 and an 
additional award of compen~ation equ·a1 tci 37. 5° for 2'.,% loss 
of the right leg. 

-The Board after reviewing the evideiice in this c~se 
finds that it is proper to close this claim with an award of 
additional temporary total disability from September I3, 
1979 through June 17, 1980 and would.grant claimant an 
additional award of compensa:tion equal to 37.5° for 25% 
loss of his right leg. These award_s are· in addition ·::O' any 
prio~.awards· claimant has received for this injury. 

ORDER 

Claimant is hereby granted an award of addition~l 
temporary total aisability compensation from Septemte~ 13, 
1979 through June 17, 1980 and an additional award of 
compensation equal to 37. 5 ° for 25% loss of ,his rigr..;_ l.eg 

WCB CASE NO. 80-7000 

VICTOR L. NEAL, CLAIMANT 
Samuel J. Imperati, claimant's Atty. 
Keith D. Skelton, Employer's Atty. 
Own Motion Order 

November 4, 1980 

On April 10, 1980, claimant, by and through his ~ttorney, 
requested, the Board exercise its Own Motion jurisdicL~cn and 
reopen this claim for his May 19, 1968 injury. This claim 
was classified as a "medical only" cldim. -Attached.t.o c::..aim­
ant's request were various medical reports. 

In June 1979, Dr. Lohr reported claima:yl suffe:c,..::c: a 
:'..ur,1bar strain at home while moving boxes. (:laimant as 
referred to Dr. Buza and underwent surgery on March 2i, 
1979. In the middle of J·une .:_979, Dr. Buza ;~,,·pc,rtec: :.:..lc: .. i.rn·· 
ant was still unable to return to.•wor;" afte::. his off::he:0b 
injury. 
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Industrial Indemnity .Company, the insurance'carr ;.er
responsible for the right knee condition, on August Vl, 1980
requested determination be made in this claim. It i.ad paid
temporary total disability compensation from Septembei’ 13,
1979 through August 4, 1980. The Evaluation Division of the
Workers' Compensation Department, on October 23, 198'C
recommended this claim be closed and award of additional'
temporary total disability compensation from September 13,
1979 through either January 4, 1980 or June .17, .1980 and an
additional award of compensation equal to 37.5° for 23% loss
of the right leg.

 'The Board after reviewing the evidence in this case
finds that it is proper to close this claim with an award of 
additional temporary total disability from September X3,
1979 through June 17, 1980 and would.grant claimant an
additional award of compensation equal to 37.5° for 25%
loss of his right leg. These awards arc in addition  io'any
prior.awards claimant has received for this injury.

ORDER
Claimant is hereby granted an award of additional

temporary total disability compensation from Septembes 13,
1979 through June 17, 1980 and an additional avzard of
compensation equal to 37.5° for 25% loss of .his righl leg

WCB CASE NO. 80 7000 November 4, 1980

VICTOR L. NEAL, CLAIMANT
Samuel J. Imperati, claimant's Atty.
Keith D. Skelton, Employer's Atty,
Own Motion Order

On April 10, 1980, claimant, by and through his attorney,
requested, the Board exercise its Own Motion jurisdicL.:.cn and
reopen this claim for his May 19, 1968 injury. This claim
was classified as a "medical only" claim. 'At cached ro claim­
ant's request were various medical reports.

In Jurie 1979, Dr. Lohr reported claimant suffered a
l OTiibar strain at home v;hile moving boxes. C:laimant as 
referred to Dr. Buza and underv/ent surgery on March 2j ,
1979. In the middle of June 1979, Dr. Buza reported claim­
ant was still unable to return to. work after, his off: ;he;:ob
inj ury.
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Buza, in·August 1979, noted claimant had ir.iured 
his.· back in M.ay 1968. Clairnar.t complained of periodic back 
pain after the May 1968 injury. After the March 197S sur­
gery, claimant continued to complain of back ~ain. t:. Bt~a 
.felt claimant should be retrained for a lighter type af 
work. 

In February 1980, Dr. Buza placed various restri~tions 
on claimant's working- capabilities. He felt claimant could 
perform a sedentary occupation, but ~elt claimant would be 
unab.;t.e to work in the immediate future. 

The Or-thopaecic Consultants, in September 1980,. ex­
amined claimant. ·. They were unable tc;i find a causal re­
latiortship between claimant's 1968 injury and his 1979 hone 
injury. 

The Board, after reviewing thG _evidenc1= subiri~ tted _to 
it, finds that claimant's offthejob lifting incid~nt on.· 
Februa~y 26,_ 1979 i~ not related to his 1968 injury. _The 
evidence establishes that. the surgery performed in March 
1979 a~d claimant's current condition is related to the. 
February 26,. 1979 incident and not.the responsibility of 
Liberty Mutual Insurance Company. The.ref ore, the Board 
denies claimant I s request for Own Motion- relief .. 

IT IS SO ORDERED. 

CLAIM NO. 133 CB 6928 226 

DONALD L. OTT, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

November 4, 1980 

On October 6 ,-. 1980, claimant. requested the Boarci reopen 
tbi·s claim under its Own .Motion jurisdiction. '!'his c"l.aim 
had been established for claimant's January 25, 1973 back 
injury. The claim was closc:;d and claimant's aggravat~o~ 
rights have expired. 

Dr. Martens in September 1980 reported claimant 0n 

September 1, 1980 had bent OVlco·~ to put groceries in ,, sac/. 
and felt a sharp pain in his low back which radiatet ~.o. his 
left but tock. The diagnosis was .J. recurrent l.jJ[)bo- s,c. cral 
strain with left LS nerve root. irr i ti.1 tion. Dr. Mart.E llS pre­
scribed physical therapy, pain medication ant bed rest. 

-132-

Dr. Buza, in'7\ugust 1979, noted claimant had iriured
his, back in May 1968. Claimant complained of periodic back
pain after the May 1968 injury. After the March 1979 sur­
gery, claimant continued to complain of back pain. Dr. Buz;
.felt claimant should be retrained for a lighter type of 
work.

In February 1980, Dr. Buza placed various restrictions
on claimant’s working capabilities. He felt claimant could
perform a sedentary occupation, but felt claimant would be
unable to work in the immediate future.

The Orthopaedic Consultants, in September 1980, ex­
amined claimant. They were unable to find a causal re­
lationship between claimant's 1968 injury and his 1979 hone
injury.

The Board, after reviev/ing the evidence submitted to
it, finds that claimant's offthejob lifting incident on 
February 26, 1979 is not related to, his 1968 injury. The
evidence establishes that, the surgery performed in March
1979 and claimant's current condition is related to the.
February 26,. 197 9 incident and not the responsibility of
Liberty Mutual Insurance Company. Therefore, the Board
denies claimant's request for Own Motion' relief.,

IT IS SO ORDERED.

CLAIM NO. 133 CB 6928 226 November 4, 1980

DONALD L. OTT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 6 1980, claimant . requested the Board, reopen
this claim under its Own Motion jurisdiction. This cl.aim
had been established for claimant's January 25, 1973 back
injury. The claim was close.d and claimant's aggravation
rights have expired.

Dr. Martens in September 1980 reported claimant on
September 1, 1980 had bent over to put groceries in a sack
and felt a sharp pain in his low back which radiated i.o.his
left buttock. The diagnosis was a recurrent I'ambo sacral
strain with left L5 nerve root irritation. Dr. Marte^is pre­
scribed physical therapy, pain medication and bed rest.
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Travelers, the carrier responsible foz cla·i:3nt's 
January 1973 injury, on September •23, 1980 deniej r2~peninq 
this claim. It felt there wa~ rio relationship betweeL claim­

ant1·s June 1973 injury and the September 1, 1980 incident. 
The Travelers advised the cl~imant to request the Boa:d COL­

sider his contention under its Own Motion jurisdiction .. 
However, it indica·ted ·it opposed an Own Motion Orde:c re6p_ening 

this claim based on claimant's "new injury." 

The Board, after reviewing the information provided to 
it, does not find the· evidehce is sufficient at this time 
to warrant the Board exercising its Own Motion jurisdiction: 

The medical evidence does not .relate claimant's curre~t 
condition to his January 1973. injury. Furthe~, the Board 
is unable to determine if ·the January i980 injury is sufiic­

ient to constitute a new -and intervening injury ~hich re- . 
lieves The T'ravelers of responsibility. ·However, as stated 

before, the Board denies claimant 1 ~ re~uest hased on the 
medical eviderrce which . fails t() relate his cur;r:ent condition 

to the 1973 injury. 

ORD1~R 

Claimant's request for Own Motion relief is_deni.ed. 

WCB CASE NO. 79-7566 

WILLIAM W. POOLE, CLAIMANT 
Donald R. Wilson, Claimant's Atty. 
SAIF Legal Services 
Order on Review 

November 4, 1980 

This case is before the Workers' Compensa.tion l.>c,:.-rd on 

request by SAIF Corpo;ration' ·(SAIF) and the ci.aimant 'i.~)::::­

Board review of the Referee I s order. The SP.:F cont<:in.:~s tLi.l.t. 

th~ ~eferee err~d in deciding issues not raise~ by t.··:e 
request for hearing, in finding a claim of aggravati0~ or 
request for reopening as against SAIF, and in finding ~rc­
mature closure by the last Determination Ord(,r. Th•~ ·.~.AH' 

contends that the last Determir:ation Order s!1ould be :ce­
instated and affirmed.· The claimant contends t~at he is 
entitled to un award of cqmpensation for perr,.,:;.nent anC: to·;-..;l 
disability. 

The Board finds that the Referee correctly re~ited tne 
facts of this case in his order. 
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The Travelers, the carrier responsible for cla ' s
January 1973 injury, on September 23, 1980 denied reopening
this claim. It felt there was ho relationship betv/een claim­
ant's June 1973 injury and the September 1, 1980 inciaent.
The Travelers advised the claimant to request the Board con­
sider his contention under its Own Motion jurisdiction.
However, it indicated it opposed an Own Motion Order reopening
this claim based on claimant's "new injury."

The Board, after reviewing the information provided to
it, does not find the evidence is sufficient at this time
to warrant the Board exercising its Own Motion jurisdiction:
The medical evidence does not .relate claimant's current
condition to his January 1973 injury. Further, the Board
is unable to determine if the January 1980 injury is suffic­
ient to constitute a new and intervening injury which re­
lieves The Travelers of responsibility. However, as stilted
before, the Board denies claimant's request based on the
medical evidence v/hich fails to relate his current condition
to the 1973 injury.

ORDilR

Claimant's request for Own ^Motion relief is deni.ed.

November 4, 1980WCB CASE NO. 79 7566

WILLIAM W. POOLE, CLAIMANT
Donald R. Wilson, Claimant's Atty.
SAIF Legal Services
Order on Review

This case is before the Workers' Compensation Bc ard on 
request by SAIF Corporation' (SAIF) and the claimant for
Board review of the Referee's order The SAIF contends tl.at
the Referee erred in deciding issues not raisec by t' .e
request for hearing, in finding a claim of agqravatiC'i': or
request for reopening as against SAIF, and in findinc; pre­
mature closure by the last Determination Order. The '.. .AH'
contends that the last Determination Order should be re­
instated and affirmed.' The claimant contends tnat he is
entitled to an award of compensation for permanent and uotal
disability.

The Board finds that the Referee correctly recited tne
facts of this case in his order.
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After de novo ·review of the record in tr.is cas~, the 
Board reaches a different conclusion than that reach0c. by 
the Referee. The Board finds that claimant has proven by a 
preponderance of the _evidence that he is entitled to_ an 
award of compensation for permanent and total disabil..::._ty. · 
The Board finds the medical evidence indicates that as a 
result of this injury and the treatment claimant has re~ 
ceived for it, it has· rendered him unable to return to ~ny 
regular and gainful employment. claimant had originally 
suffered an injury to his neck for which he received sur­
gical treatment. Subsequent to _this, claimant developed 
poarseness of his·voice and a psychiatric condition which 
has ·been diagnosed as reactive depression. The consensus of 
the medical opinion is that claimant has suffered severe 
loss of function of his neck and cervicai spinal cord .due.to 
this injury. Further, he has 16ss of use of his voice an~ 
loss of functipn of his right leg and left· arm. Claimant, 

- attempted to maintain his employment as· a teacher· af:-....:_:-•r h~; :c. 
injury and initial treatment for it. However, as i~dicat2d 
by his principal, claimant w~s unable tq perform thi~ job 
and was eventually terminated in November· 1977 due t0 his 
worsening physi_cal and- mental condition. The ev~der.ce 
indicates that claimant was a well -qualified, well r~:.spec~ed. 
and superior teacher. _ Claimant has cooperated. f~lly wi tr, 
~he rehabilitation people and with all medical providers wto 
have treated hi~. Claimant has worked in rnany_other jobs 
other than as a teacher. The Board. does not find that this 
evidence indicates that claimant is able to perform c.1.ny oi _ 
these jobs. The Board finds it may be beneficial. to .::laim­
ant to receive additional psychiatric treatrnr~n-t to at;sist 
him, and such treatment can be provided.under ORS 656.245. 
Based on the totality of the evidencie in this ca3e and 
considering all the relevant factors in determining an 
in ju.red worker I s loss of w~ge earning capacity, the noard 
finds that claimant has established -that, based on h~ ~ 
severe physical impairments and his severe psychological . 
condition, that he nas proven by a preponderance of evidence 
that he is entitled to an award of compensation for perma~­
ent. and total disability. Therefore, the Board modifies the. 
Referee's order and grants claimant an award of compensation 
for permanent ~nd total disability. 

01:{DER 

The Referee's order dated April 4, 1980 is ~odi~~ed. 
Claimant is hereby granted an award of compensation fer· 
permanent and total disability effective the date cf ~he 
Referee's order. The SAIF Corporation is entitled to offset 
any payments of compensation that were made purs~ant i::J the 
Referee's ·order against this award of compensation. 

Attorney 1 s fees should be 25% of the increased com­
pensation not to exceed $3,000.00. 
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•After de novo'review of the record in this castj, the
Board reaches a different conclusion than that reached by
the Referee. The Board finds that claimant has proven by a
preponderance of the evidence that he is entitled to,an
award of compensation for permanent and total disability.'
The Board finds the medical evidence indicates that as a ‘
result of this injury and the treatment claimant has re­
ceived for it, it has' rendered him unable to return to any
regular and gainful employment. Claimant had originally
suffered an injury to his neck for which he received sur­
gical treatment. Subsequent to this, claimant developed
hoarseness of his voice and a psychiatric condition which
has been diagnosed as reactive depression. The consensus of
the medical opinion is that claimant has suffered severe
loss of function of his neck and cervical spinal cord due to 
this injury. Further, he has loss of use of his voice and
loss of function of his right leg and left’ arm. Claimant,
attempted to maintain his employment as a teacher ’ afu ?r h;:
injury and initial treatment for it. However, as jndicaued
by his principal, claimant was unable to perform thi.s job
and was eventually terminated in November' 1977 due to his
worsening physical and mental condition. The evider.ce 
indicates that claimant was a well  qualified, well r<:.specc.ed
and superior teacher. . Claimant has cooperated fully with
the rehabilitation people and with all medical providers v/ho
have treated him. Claimant has worked in many other jobs
other than as a teacher. The Board does not find thac this
evidence indicates that claimant is able to perform any of
these jobs. The Board finds it may be beneficial, to claim­
ant to receive additional psychiatric treatment to assist
him, and such trea tment can be provided, under ORS 656.245.
Based on the totality of the evidence in this case and
considering all the relevant factors in determining an
injured worker's loss of wage earning capacity, the Board
finds that claimant has established  that, based on n;
severe physical impairments and his severe psychological
condition, that he has proven by a preponderance of evidence
that he is entitled to an award of compensation for perman­
ent and total disability. Therefore, the Board modifies the.
Referee's order and grants claimant an award of compensarion
for permanent and total disability.

ORDER

The Referee's order dated April 4, 1980 is modi.‘:::.ed.
Claimant is hereby granted an award of compensation for
peirmanent and total disability effective the date of the
Referee's order. The SAIF Corporation is entitled to offset
any payments of compensation that were made pursuant to the
Referee's order against this award of compensation.

Attorney's fees should be 25% of the increased com­
pensation not to exceed $3,000.00.
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NO. B 1788 

OSCAR ROSIN, CLAIMANT 
SAIF Legal Services 
Own Motion Determination 

November 4, 1980 

This,claim was established for claimant's April 2~, 
1963 right knee injury. The claim was closed · by 9etermina­
tion Order dated July 23, 1964 which granted claimant an 
award of temporary total disability compensation and com­
pensation equal to 70% loss of the right leg. Claimant's 
aggravation rights have expired. 

Claimant was hospitalized on Decenber. 6, 1979 by Dr. 
Donald C. James. On the following day, Dr. James per:'.°ormed 
surgery consisting of a valgus producing high tibial osteotomy, 
utilizing the Maguet procedure .. Dr. James, on August 28, · 
1980, reported that claimant's condition was medically 
stationary. He noted that claimant continued to hav•.,i dif­
ficulty with his knee, and it was very painful with :nte­
rmittent effusions and discomfort over the intermedial Joint 
line. Dr. James felt that claimant possibly might requ~re a 
total knee replacement in the future. He noted that claima~t 
was having difficulty carrying out anything other than 
normal daily activities. 

The SAIF Corporation, on September 11, 1980, requested 
claim closure. The Evaluation Division of Workers' Com­
pensation Department, on October 22, 1980, recommended that 
the Board exercise its Own Motion jurisdiction and order 
this claim closed with an award of temporary total dis­
ability compensation from December 6, 1979 through Auqust 
28, 1980. The Evaluation Division also recommenced that 
claimant be granted an additional award of compensation 
equal to 15% loss of his right leg. 

The Board concurs with this recommendation. 

ORDER 

The Board orders thi$ claim reopened and finds ttat 
claimant 1 s condition is stationary and that claim caL be 
closed. Claimant is hereby granted an award of addic.ional 
temporary total disability compensation from De6e~ber 6, 
1979 through August 28, 1980. The Board also qrants claimant1 
an additional award of permaner.t partial disability compensation 
equal to 15% loss of the ·right leg. · 
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CLAIM NO. B 1788 November 4, 1980

OSCAR ROSIN, CLAIMANT
SAIF Legal Services
Own Motion Determination

This, claim was established for claimant' s April 2'4,
1963 right knee injury. The claim was closed by Determina­
tion Order dated July 23, 1964 which granted claimant an
award of temporary total disability compensation and com­
pensation equal to 70% loss of the right leg.
aggravation rights have expired.

Claimant's

Claimant was hospitalized on December. 6, 1979 by Dr.
Donald C. James. On the following day, Dr. James performed
surgery consisting of a valgus producing high tibia] osteo'comy, 
utilizing the Maquet procedure. ,Dr. James, on Augusi 28,
1980, reported that claimant's condition was medically
stationary. He noted that claimant continued to hav .;: dif­
ficulty with his knee, and it v;as very painful with ..nte 
rmittent effusions and discomfort over the intermedial joint
line. Dr. Janies felt that claimant possibly might require a
total knee replacement in the future. He noted that claim.ant
was having difficulty carrying out anything other than
normal daily activities.

The SAIF Corporation, on September 11, 1980, requested
claim closure. The Evaluation Division of Workers' Com­
pensation Department, on October 22, 1980, recommended that
the Board exercise its Own Motion jurisdiction and order
this claim closed with an award of temporary total dis­
ability compensation from December 6, 1979 through August
28, 1980. The Evaluation Division also recommended that
claimant be granted an additional award of compensation
equal to 15% loss of his right leg.

The Board concurs v/ith this recommendation.

ORDER

The Board orders this claim reopened and finds that
claimant's condition is stationary and that claim car. be
closed. Claimant is hereby granted an award of a'ddicional
temporary total disability compensation from December 6,
1979 through August 28, 1980. The Board also grants claimant'
an additional award of permanent partial disability compensation
equal to 15% loss of the right leg. ' ’

 135 

' 

• , 



  

    
    

    
  

   

        
          

        
   

          
          

          
            

          
        
         

 

        
          

           
       

   

          
      

          
         
          
         
            

       
           

        
         
         

          

 

        

        
          

           
        

    

CASE NO. 79-6795 

RUBY (BARBARA) SHIELDS, CLAIMANT 
Robert A. Bennett, Claimant's Atty. 
David O Horne, Employer's Atty. 
Order On Review 

November 4, 1980 

The employer seeks ~oard review·of the Referee's order 
cor~tending the award ·of compensation is not support~d by ~-~-2 
evidence. 

The Board ·finds the Referee's opinion and order cor­
rectly recites the facts. 

After a de novo review, the Board reaches a conc1.~sion 
different from that of the Referee. In this case, c l.::iima1n. 

··is approximately 49·years old and has a high school e6ucation, 
she also attended·college for a year. She has worked in~ · 
variety of jobs such as a waitress, bartender, mill worker, 
sales worker, and container asse~bly. While with this em­
ployer, claimant developed a lung condition due to exposure 
to epoxy. 

Dr. Tuhy felt claimant had a 40-50% respiratory impair­
ment, but could not determine what portion of tr.8 impairmei1t 
was due to claimant's work exposure an6 what pott~on was the 
r~sult of other causes. Claimant's pulmonary function. {s 
approximately 2/3 of·normal. 

Dr. Baker feels claimant can work if she is not ex­
posed to large amounts of airway irritants. 

Based on the evidence in this case and consideri.ng all 
the relevant- factors in determining an injured wcrker' s los:·· 
of wage earning capacity~. the Board finds the R~feree's award 
of compensation is excessive. The Board finds -t;·ie cJ.ai.mant 
is entitled to an award of compensation equal ·c.o 128° for 40% 
unscheduled ·aisability for her respiratory problems. This 
award of compensation is in lieu of all previo~,s awards of 

• unschedule~ disability claimant has been granted for tnis 
injury. The-Board urges the Field Services Divisiori ta 
contact claimant and offer her assi~tance. The Soard further 
urges the cla.imant to fully cooperate with the Fielc Servicr:'!s 
Division. 

ORDER. 

The Referee's order dated March 24, 1980 is modified • 
.. 

Glaimant is hereby granted an award of compensation' 
equal to 128° for-40% unscheduled·disabilit~ for her rei­

··piratory disease. This is in lieu of all previous awards ·of 
unscheduled disability claimant has _been gra~ted for this 
condition. 

-136-

-

-

November 4 1980

RUBY (BARBARA) SHIELDS, CLAIMANT
Robert A. Bennett, Claimant's Atty.
David O Horne, Employer's Atty.
Order On Review

WCB CASE NO. 79 6795

The employer seeks Board review of the Referee's order
contending the award of compensation is not supported by 11.e
evidence.

The Board finds the Referee's opinion and order cor­
rectly recites the facts.

After a de novo reviev/, the Board reaches a conclusion
different from that of the Referee. In this case, claiman'i.
is approximately 49 years old and has a high school education,
she also attended' college for a year. She has v/orked in <:
variety of jobs such as a waitress, bartender, mill v/orkcr,
sales worker, and container assembly. While with this em­
ployer, claimant developed a lung condition due to exposure
to epoxy.

Dr. Tuhy felt claimant had a 40 50% respiratory impair­
ment, but could not determine what portion of the impairment
was due to claimant's work exposure and what portuon v/as the
result of other causes. Claimant's pulmonary function.is
approximately 2/3 of normal.

Dr. Baker feels claimant can work if she is not ex­
posed to large amounts of airway irritants.

Based on the evidence in this case and considering all
the relevant' factors in determining an injured worker's los:"
of wage earning capacity,, the Board finds the Referee's aw^ard
of compensation is excessive. The Board finds the claimant
is entitled to an award of compensation equal 'co 128° for 40%
unscheduled disability for her respiratory problems. This
award of compensation is in lieu of all previous awards of
unscheduled disability claimant has been granted for tnis
injury. The Board urges the Field Services Division to
contact claimant and offer her assistance. The Board further
urges the claimant to fully cooperate with the Field Services
Division.

The Referee's order dated March 24, 1980 is modified.

Claimant is hereby granted an award of compensation'
equal to 128° for 40% unscheduled  disability for her res 
'piratory disease. This is in lieu of all previous aw’ards of
unscheduled disability claimant has been granted for this
condition. " , '
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remainder of the Referee's order is ctffirmed. 

This matter came on regularly for hearing 1n Eqrtlarid, 
Oregon on February 25, 1980, before Natha~ Ail, Referee. _Claimant 
appeared with her attorney Robert·A. Bennett and defendant was 
represented by David Horne. The matter was closed the same day~ 

The sole. issue is extent of disability. Claimant is 
dissatisfied with her Determination Order of Ju1y·2s, 1979 which 
failed to award permanent disability_compensation. 

FLWINGS: 

Claimant is 49 years of age and has a high school educac­
ion. She has work exper•ience as a waitress, bartender, knitting 
mill worker, sales worker and container assembler. On October 12, 
1978 claimant suffered and occupational lung 6isease due to expo~ure 
to epoxy while doing electronic assembly wod:·. · She eventually came 
under the care of Dr. Baker, allergist who concluded she was medi~al­
ly stationarj in June 1979. He stated she had asthm~ and fixed 
irreversib~e obstructive lung disease. He recommended work in 2~ 

area relatively free of significant airway irritants and es?ecially 
the epoxy resins. (Exhibit 17). 

In October 1979, claimant was examined and evaluated by 
Dr. Tuhy, diseases of the lungs. He concluded she had reactive air­
way disease which was precipitated by exposure to epoxy material 
usec1 at work. He also found Ui1related hypertension, moderate ob::-iity 
elements of a menopausal syndrome, anxiety and depression .. He 
stated she should not return to work involving ex9osu:e to epoxy 
paints and shoulcl avoid things that bring on di[iicult: breathing, 
pain and cough, such as moderate or severe e~ertion, certafn sprays, 

much cigarette smoke and nonspecific lung irritants.· He felt she 
6ould do light work in an enviornment free of such irr~tants .. He 
opined she was medically stationary and estimated her respiratory 
impairment was 40-50% impairment "of· the whole man" accord ins ·to 
AMA classes of respiratory impairment. (Exhibit ~4); 

Claimant testified her condition causes int~rrnittent 
facial swelling, dizziness, shortness of breath, ·anct a (celing of 
heaviness in the chest. She rc:-:acts to exertion, air :,ollution, b 1.1s 

fumes and coldness. She stated she can no longer participate in 
sports, dance, fish, vacuum, mop or do yard work. She has sousht 
employment at various plants however they were ~ither not hiring 
or there was pollution exposure. Her doctors have r~commencied she 
give 1-lP smoking. 

Linda Gale, pr iv ate investigator retair1ea '.):· the insu::.:.·:: 
testified she had claimant under surveilance for sev~~al·days. Gn 
one occasion for a two and half hour period she saw claimant play~ng 
bingoin a "smoking section" during which time claimar.L s'.r,1oked foci:: 
cigarettes. 
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The remainder of the Referee's order is affirmed.

This matter came on regularly for hearing :.n Portland,
Oregon on February 25 , 1980 , before Nathan Ail, Referee. ,C2.aimant
appeared v/ith her attorney Robert'A, Bennett and defendant was
represented by David Horne. The matter was closed.the same day.

The sole, issue is extent of disability. Claimant is
dissatisfied with her Determination Order of July 25, 1979 which
failed to award permanent disability compensation.

FINDINGS:

Claimant is 49 years of age and has a high school educat­
ion. She has work experience as a v/aifress, bartend<2r, knitting
miill worker, sales worker and container assembler. On Ocrober 12,
1978 claimant suffered and occupational lung disease due to exposure
to epoxy while doing electronic assembly work’. ' She eventually came
under the care of Dr. Baker, allergist who concluded she was medical 
ly stationary in June 1979. He stated she had asthma and fixed
irreversible obstructive lung disease. He recommended work in an
area relatively free of significant airway irritants and especially
the epoxy resins. (Exhibit 17) .

In October 1979, claimant was examined and evaluated by 
diseases of the lungs. He concluded she had reactive air 

disease which v;as precipitated by exposure to epoxy material
at work. He also found unrelated hypertension, moderate obi.;sity

of a menopausal syndrome, anxiety and depression.. He
stated she should not return to work involving exposure to epoxy
paints and should avoid things that bring on difficult
pain and cough, such as moderate or

Dr . Tuh;^ 
way
used
elements

on
severe exe t ion

much cigarette
could do light
opined she v;as
impairment was
AMA classes of

breathing,
certain sp r a

smoke and nonspecific lung irritants. He felt she
v/ork in an enviornment free of such irritants. He
medically stationary and estimated her respiratory
40 50% impairment "of the .whole man" according 'to
respiratory impairm.ent. (Exhibit 24).

Claimant testified her condition causes intermittent .
facial swelling, dizziness, shortness of breath,'and a feeling of

in the chest. She reacts to exertion,.air pollution, bu
coldness. She stated she can no longer participate in

or do yard work. She has sought

heaviness
fumes and
sports, dance, fish, vacuum, mop ......
employment at various plants however they were either not hiring
or there was pollution exposure. Her doctors have recommended she
give Up smoking.

Linda Gale, private investigator retained by the insur ;.'r
testified she had claimant under surveilance for several'days. On
one occasion for a two and half hour period she saw claimant playr.ng
bingoin a "smoking section" during which time claimant smoked four 
cigarettes.
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. It·appeais fro~ the medical evidence clai~ant has an 
irreversible pulmonary condition which limits her employment to 
light work irr an enviroment free of epoxy ind numerous otheL irri­
tants. According to Dr. Tuhy, her impairment is 40-50!;; " 'of the 

- . whole man." 

The evid~n~e indicates claimant hai suffered p~rrnane~t· 
physical impairment as a result of her industrial injury.. Upon 
consi~ering her physical impairment, age, education and tiaining, 
work experience, trainability .:rndmental capacity I find _claimant 
has been permanently precluded from: a large segment of ~he labor 
market. 

ORDER: 

IT IS NOW THEREFORE ORDERED that claimant be paid an 
award of peimanent partial disability equal to 192 degrees for 60% 
unschedul~d disability for reactive ~irway disease. 

iT IS FURTHER ORDERED that claimant's agreement with her 
attorney be approved for the payment of.an attorney fee to the ex­
tent of 25% of the increased compens~tion awarded herein but not to 
exceed $2000.0o.· 

WCB 79-1319 

RONALD WATSON, CLAIMANT 
Steven P. Pickens, Claimant's Atty. 
SAIF, Legal Services 
Order on Review 

November 4, 1980 

The SAIF Corpotation (SAIF) seeks Board r~view of the 
Referee's.order entered in this case. The SAIF contends 
claimant failed to prove he suffered a compensable injury. 

The Board finds the Referee correctly recited the f~cts 
of ~his case in her order. 

After a de nova review of the record in this case, che 
Board reaches a different conclusion than the Referee. On 

· January 9, 19.79 when claimant filed his claim f:or thi.3 -~ n­
jury, he indicated his injury of January .7, 1979 '.vas cuused 
by ''inspecting livestock, working chutes, and other vari.ous 
strenuous activities. 11 Dr. Handelman first examined c::..aimar. ·_ 
on January 8, 1979 and fails to mention any wor~ related in­
jury and, in fact, reported claimant denied any ocular 

··trauma. At that time, claimant indicated he h~d been having 
difficulty with his vision for two days. 
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If appears from the medical evidence claimant has an
irreversible pulmonary condition which limits her employment to 
light work in an enviroment free of epoxy and numerous other,
tants. According to Dr . Tuhy, her impairment is 40 S0°j " of
whole man." '

OPINION:

irr i 
the

#

The evidence indicates claimant has suffered permanent'
physical impairment as a result of her industrial injury,. Upon
considering her physical impairment, age, education and training,
work experience, trainability andmental capacity I find claimant
has been permanently precluded from:a large segment of the labor
market.

ORDER: , '

IT IS NOW THEREFORE ORDERED that claimant be paid,an
av/ard of permanent partial disability equal to 192 degrees for 60% 
unscheduled disability for reactive airway disease.

IT IS FURTHER ORDERED that claimant's agreement with her
attorney be approved for the payment of an attorney fee to the ex­
tent of 25% of the increased compensation awarded herein but not to
exceed $2000.00.'

#

WCB 79-1319 November 4, 1980
RONALD WATSON, CLAIMANT
Steven P. Pickens, Claimant's Atty.
SAIF, Legal Services
Order on Review

The SAIF Corporation (SAIF), seeks Board review of the
Referee's order entered in this case. The' SAIF contends
claimant failed to prove he suffered a compensaible injury.

The Board finds the Referee correctly recited the fact:
of  chis case in her order.•

• After a de novo reviev; of the record in this case, che
Board reaches a different conclusion than the Referee.' On
January 9, 1979 when claimant filed his claim for this ,:n 
jury, he indicated his injury of January,?, 1979 was caused
by "inspecting livestock, working chutes, and other var.' .ous
strenuous activities." Dr. Handelman first examdned claim.ar. 
on January 8, 1979 and fails to mention any work related in­
jury and, in fact, reported claimant denied any ocular
trauma. At that time, claimant indicated he had been having
difficulty with his vision for two days.
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claimant late'r remembered· he had been st~~uck 
in the right eye and nose on December 12, 1979. 
testified he had been walking to a restroom and 
piece of pipe at about eye level. 

Clainv:..nt 
ran into a 

The Board does not find claimant's testimony to be con­
sistent. He fails to mention any eye trauma on the Form 801 
and when questioned by Dr. Handelman. The Board has such 
serious questions about how or if this alleged injury occurred 
that it cannot find claimant has established he was in fact 
injured as he testified he was. 

Therefore, the Board rever~es t~e Referee's orde:· ~nits 
entirety, finding claimant failed to establish legal cJusation 
between his work and his eye condition. 

If the Board had notfound claimant had failed to establi~h 
legal causation in this case, the Board would stili have denied 
claimant's claim. There is no evidenc~ that cla{mant s~ffe7ed 
any "blunt trauma" to his eye as reported to Dr. H.andL~lman. Dr. 
Handelman reported claimant's right ·eye had old retinal tea~s 
and untreated retinal teari in the left eye. Claimant has 
severe myopia. Dr. Handelman felt based on a history of blunt 
trauma to the right eye and an eye with vitreous and retinal 
degeneration, the injury to claimant's right eye in December 
1978 caused the retinal detachment. 

However, Dr. Weisel who has treated claimunt since 1967 
opin-2d the retinal detachment -occurred on approxirnatel:,' ,1,,nu.iry · 
7, 1979. Ee felt this condition did not arise from any on-the­
job injury, but was related to claimant's severe myopia and 
retinal and vitreous degenerative changes associated w~th the 
myopia condition: Dr. Handelman had noted that claimant was in 
a "high risk" category for development of spontaneous retinal 
detachment without any trauma. The Board finds Dr. Woisel's 
opinion in this case to be more persuasive. He ha~ bea~ ireat­
ing claimant for a number of years. Further, the: incor-.. csis-· 
te~cies given by claimant as to how an~ whin he experienced 
difficulty with his eye, ·causes the I3oard to r1,.1estion :)r. H2..nd­
~lman1s opinion based on the history given-to him by c~aimant. 
Therefore, based on the weight :,f the medica1 evidence, the 
Doard would affirm the SAIF's denial. 

ORDER 

The Referee's order dated April 10, 1980 is reversed in 

its entirety. 

The SAIF Corporation's denial dated February 1, 1979 is 
restored and affirmed. 
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However, claimant later remembered he had been struck
in the right eye and nose on December 12, 1979. Claimant,
testified he had been walking to a restroom and ran into a
piece of pipe at about eye level.

The Board does not find claimant's testimony to be con­
sistent. He fails to mention any eye trauma on the Form 801
and when questioned by Dr. Handelman. The Board has such 
serious questions about how or if this alleged injury occurred
that it cannot find claimant has established he was in fact 
injured as he testified he was.

Therefore, the Board reverses the Referee’s orde::' in its
entirety, finding claimant failed to establish legal causation
between his work and his eye condition.

If the Board had notfound claimant had failed to establish
legal causation in this case, the Board would still,have denied
claimant’s claim. There is no evidence that claimant suffered 
any "blunt trauma" to his eye as reported to Dr. Handelman. Dr
Handelman reported claimant's right eye had old retinal tea's
and untreated retinal tears in the left eye. Claimant has
severe myopia. Dr. Handelman felt based on a history vof blunt
trauma to the right eye and an eye with vitreous and retinal ..
degeneration, the injury to claimant's right eye in DecemlDer 
1973 caused the retinal detachment.

However, Dr. V/eisel who has treated clainvint since 1967
opined the retinal detachment • occurred on approximately Jc'.nuary
7, 1979. He felt this condition did not arise from any on the 
job injury, but was related to claimant's severe myopia and
retinal and vitreous degenerative changes associated with the
myopia condition. Dr. Handelman had noted than claimant: v;as in 
a "high risk" category for development of spontaneous retinal
detachment without any trauma. The Board finds Dr. Weisel's
opinion in this case to be more persuasive. He has bevcr. treat­
ing claimant for a number of 'years. Further, the inconcsis 
tencies given by claimant as to how and when he experienced
difficulty with his eye, causes the Board to question Dr. Hand 
elman's opinion based on the history given to him by Ciciimant.
Therefore, based on the v/eight of the medical evidence, trte
Board would affirm the SALF's denial.

ORDER

The Referee's order dated April 10, 1980 is reversed in
its entirety.

The SAIF Corporation's denial dated February 1, 1979 is
restored and affirmied.
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NO. B 830 C 390456 

CHARLES WILLIAMS, CLAIMANT 
Walter Aho, Claimant's Atty. 
Fireman's Fund, Employer's Atty. 
Own Motion Order 

November 4, 1980 

Fireman 1 s Fund provided ~he Board with a September 9, 
1980 report from Dr. Keizer. Dr. Keizer report~d that on 
April 11, 1972 clairnant had ·suffered an injury to· his left 
foot. On April 23, 1980, .claimant underwent additional 
surgery on his foot. Dr. Keizer related the need- for this 
surgery to cla~mant'~ 1972 injury. 

Claimant's aggravation rights have expired. Fireman's 
Fund indicated it did not oppose· an Own Motion Order re­
ope.ning this claim· effective April" 23, 1980. 

·The Board, after reviewin~ the evidenc~ i~ this case, 
finds the eviden6e is sufficient to warrant· the reopening cf 
this claim effective April 23, 1980 for payment of co~­
pensation and other benefits provided .for by law un~il 
closed ?Ursuant to ORS 656.278. 

IT IS SO ORDERED. 

WCB CASE NO. 79-3260 

PHYLLIS I CORBETT, CLAIMANT 
Malagon & Yates, Claimant's Atty's. 

November 5, 1980 

Schwabe, Williamson, et al, Employer's Atty's. 
Amended Order on Review 

On October 29, 1980 the Board issued its Order en Review 
in -the above entitled case. The Board has since been advised 
of some errors in the Order. The he~ding should be ccrrectcd 
to indicate that employer requested this revi8w. Ttc employer 
contends that claj_m was not prematurely closed a~d cl~imant 
was not entitled to additional temporary totnl disability. 
The Board finds that the Referee 1 s order was correct cxcep~ 
for his description of the injury. According to the record, 
claimant slipped and fell while walking across the floor in 
the steam room injuring her back. The Referee's order should 
be affirmed and adopted with the above co~rectio~. 

The remainder of the Board's order should be affirmcci. 

IT IS SO ORDERED. 

-1·40-

CLAIM NO. B 830 C 390456 November 4, 1980

CHARLES WILLIAMS, CLAIMANT
Walter Aho, Claimant's Atty.
Fireman's Fund, Employer's Atty.
Own Motion Order

Fireman's Fund provided rhe Board with a September 9,
1980 report from Dr. Keizer. Dr. Keizer reported that on
April 11, 1972 claimant had 'suffered an injury to his left
foot. On April 23 , 1980 claimant underwent additiojial 
surgery on his foot. Dr. Keizer related the need for this
surgery to claimant's 1972 injury.

Claimant's aggravation rights have expired. Fireman's
Fund indicated it did  not oppose an Own Motion Order re­
opening this claim'effective April' 23, 1980.

The Board, after reviewing the evidence in this case,
finds the evidence is sufficient to v:arranf the reopening of
this claim effective April 23, 1980 for payment of com­
pensation and other benefits provided .for by law uncil
closed pursuant to ORS 656.278.

IT IS SO ORDERED.

m

m
WCB CASE NO. 79 3260 November 5, 1980

PHYLLIS I CORBETT, CLAIMANT
Malagon & Yates, Claimant's Atty's.
Schwabe, Williamson, et al, Employer's Atty's.
Amended Order on Review

Cn October 29 , 1980 the Board issued its Order 
in  the above entitled case. The Board has since bee
of some errors in the Order. The heading should be
to indicate that employer requested this review. Th
contends that claim was not prematurely closed and c
was not entitled to additional temporary total,disab
The Board finds that the Referee's order was correct
for.his description of the injury. According to the
claimant slipped and fell while walking across the f
the steam room injuring her back. The Referee's ord
be affirmed and adopted with the above correction.

cn Reviev;
n advised
corrected
e employer
laimant.
ility.
except
record,
loor in
e.r should

The remainder of the Board's order should be affirmed.

IT IS SO ORDERED.
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CASE NO. 79-2457 

RAY GURNEY, CLAIMANT 
Steven P Dickens, Claimant's Atty. 
SAIF Legal Services 
Order on Review 

November 5, 1980 

The claimant seeks Doard review of the Referee's order 
entered in this case. The claimant contends he is entitled 
to an increase in his permanent partial disability awarded 
for this injury. 

The Board finds the Referee corre9tly reci~ed the f0cts 
of this case in his order. 

After a de nova review of the record in this case, the 
Board modifies the Referee's order. Claimant is in his early 
60 1 s and has a sixth grade education. He has worked n!3 a -

, logger, greens keeper and as a truck driver. There is no 
history of prior back trouble. Because of this injury, claimant 
has undergone surgery. The Orthpaedic Consultant3 fe~t claim<lnt 
had a total loss of function of his bt1ck in the modera b:-:: range, 
but only a mildly moderate loss of .function of his back d1.1e !::::> 
this injury. They fel~ claimant's.pulmonary problem wa~ more 
disabling than his back condition. Dr. Yamodis concurred wi~h 
this report. 

The Board finds claimant I s pulmonary problem has ,.,.,(Jrsc,,cC:'. 
since claimant's injury and cannot be considered ai a ?re­
existing disability within the meaning of ORS 6 56. 20 6 ( 1) ( a.) . 
However, -the Board, based on the evidence in this case, finds 
claimant is entitled to an increased award of compensation. 
The -Board does not find claimant is permanently and totnlly 
disabled. However, the Board finds claimant is entitled to 
an award of -compensation equal tc 160° for 50% unschedu1ec1 
disability for this injury. This award is in lieu of all pre­
vious awards of unscheduled disability granted claimant f~r 
this injury. 

ORJi~E 

The Referee's order dated t•1arch 6, 1980 i~; moclifi,·•(l. 

Claimant is hereby qranteci an awar:d of com:1ensaLrn: 
equal to 160° for 50% unschedulec1 disability for his b:id:. 
injury. This is in l'ieu of all prior awards of 1m,;chc~i 1!led 
disability claimant has been granted for this injury. 

' 
Claimant's attorney is hereby 9r-:rnted a rcason.cib.!e 

attorney I s fee for his services in connection with thi:; Bo,1rcl 
review ln the ~mount of 25% of increased compensntion not to 
exceed $3,000. 

-141-
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November 5, 1980
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m

RAY GURNEY, CLAIMANT
Steven P Dickens, Claimant's Atty.
SAIF Legal Services
Order on Review

WCB CASE NO. 79 2457

The claimant seeks Board review of the Referee's order
entered in this case. The claimant contends he is entitled
to an increase in his permanent partial disability awarded
for this injury.

The Board finds the Referee correctly recited the facts
of this case in his order.

After a de novo review of the record in this case, the
Board modifies the Referee's order. Claimant is in his early
60's and has a sixth grade education. ile has worked as a'
logger, greens keeper and as a truck driver. There is no
history of prior back trouble. Because of this injury, claimant
has undergone surgery. The Orthpaedic Consultants felc clairaant
had a total loss of function of his back in the moderate range,
but only a mildly moderate loss of function of his back due to
this injury . They felt' claimant' s .pulmonary problem war; more
disabling than his back condition. Dr. Yamodis concurred with
this report.

The Board finds claimant's pulmonary problem has worsened
since claimant's injury and cannot be considered as a pre­
existing disability within the meaning of ORS 656.206(1) (a ).
However, the Board, based on the evidence in this case, finds
claimant is entitled to an increased av;ard of compensation.
The Board does not find claimant is■permanently and totally
disabled. However, the Board finds claimant is entitled to
an award of compensation equal to 160° for 50% unscheduled
disability for this injury. This award is in lieu of all pre­
vious awards of unscheduled disability granted claimanr for
this injury.

ORDER
The Referee's order dated March 6, 1980 is modifi'.''d.

Claimant is hereby granted an awar.d of compensat:.on.
equal to .160° for 50% unscheduled disability for his b:\ck
injury. This is in lieu of all prior awards of nnschcd'iled
disability claimant has been granted for this Injury.

Claimant's attorney is hereby graiu.ed a reasonab.le
attorney's fee for his services in connection with thin. Bo.ara
review in the amount of 25% of increased compensation not to
exceed $3,000. 
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CASE NO. 78-730 

LINDA LEE HARRY, CLAIMANT 
Evelyn Scott Ferris, Claimant's Atty. 
SAIF Legal Services 
Gary Allen, Employer's Atty. 
Order on Reconsideration 

November 5, 1980 

~- ... ;, 
, . ,,. .. 

... • ~" ! ' . 

" .. ~' .... 

On October 21, 1980 the SAIF Corporation (SAIF) moved the 
Board to reconsider its Order, dated October 8, 1980, rema11d­
ing Workers' Compensation Board case No. 78-730 to the Hear­
ings Division for additional evidence. This had bee;·1 done 
based on the Board's granting claimant's motion to do. 

rhe Board, after considerin~ SA~F 1 s·motibn, sees no reason 
to reconsider its order. Therefore, the Board dEmies SAIF' s 
motion to reconsider. 

ORDER . 
( 

The SAIF Corporation's Motion to Reconsider is danied. 

WCB CASE NO. 79-2863 

ELLA JEAN KNIGHT, CLAIMANT 
C.H. Seagraves, Claimant's Atty. 
Daryll E Klein, Employer's Atty. 
Amended Order on Review 

November 5, 1980 

In the Board's Order on Review dated -October 30,. 1980 
for th~ above entitle~ case, the second paragraph of ~he Order 
on page 2 incorrectly stated the award of compensation to be 
256° for 85% unscheduled disability, the 85% being incorr~ct. 

The award of compensation should properly be st~ted as 
being 256° for 80%.unscheduled disability for claimant's back 
injury. 

-142- . 
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WCB CASE NO. 78 730 November 5, 1980

LINDA LEE HARRY, CLAIMANT
Evelyn Scott Ferris, Claimant's Atty. ‘ •
SAIF Legal Services ' ' '■
Gary Allen, Employer's Atty.
Order on Reconsideration

On October 21, 1980 the SAIF Corporation (SAIF) moved the
Board to reconsider its Order, dated October 3, 1980, remand­
ing V7orkers‘ Compensation Board Case No. 78 730 to the Hear­
ings Division for additional evidence. This had beeri done
based on the Board's granting claimant's motion to do.

The Board, after considering SAIF' s'motion, sees no, reason
to reconsider its order. Therefore, the Board denies SAIF's
motion to reconsider.

ORDER
(The SAIF Corporation's Motion to Reconsider is denied.

#

November 5, 1980WCB CASE NO. 79 2863

ELLA JEAN KNIGHT, CLAIMANT
C. H. Seagraves, Claimant’s Atty.
Daryll E Klein, Employer's Atty.
Amended Order on Review

In the Board’s Order on Review dated October 30, 1980
for the above entitled case, the second paragraph of the Orde;
on page 2 incorrectly stated the award of compensation to be
256° for 85% unscheduled disability, the 85% being incorrect.

The award of compensation should properly be stated as 
being 256° for 80%'unscheduled disability for claimant's back
injury.

#
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CASE NO. 79-5869 

GORDON H LUCAS, CLAIMANT 
Huffman & Zenger, Claimant's Atty. 
SAIF Legal Services 
Order on Review Amended 

November 5, 1980 

The Board issued an Order on Review in the above entitled 
case on October 24, 1980. The ord~r was not clear and should 
be coiiected· to-reflect the following changes. The second 
full paragraph should be deleted and the·followins paragraph 
inserted in its place; 

"Claimant seeks Board rev.:i.ew of the Rcf0ree's 
order which granted him additional temporary 
total d'isability from August 2, 1978 through 
November 28, 1978 a~d affirmed the March 8, 
1979 Determination Order with respect to the 
award ·of 27° for 20% loss of the right -foot." 

The second full paragraph in the "Order" porti0c of tl:e Bo<1rd I s 
order should be deleted .. 

The remainder of the Board's order is affirmed. 

IT IS SO ORDERED. 

WCB CASE NO. 79-10,988 

GEORGE A EVERTS·, CLAIMANT 
Eichsteadt; Bolland, et al, Claimant's Atty. 
SAIF, Legal Services 
Order 

November 7, 1980 

On October 20, 1980, claimant's attorney advised th~ 
Board claimant had suffered a stroke during the week of 
October 5, 1980. Claimant's attorney felt the stroke was 
directly related to both high blood presure and to the 
employ,nent-related assault of September 15, 1974 which had 
resulted in claimant's serious head injuries. Claim~nt's 
attorney requested the Board withhold its review of this 
case to allow him additional time to determine if the medical 
doctors could relate the stroke to claimant's 1974 injury. 
Claimant's attorney felt that with th.i..s add.i tior.al ii'iforma­
tion he might seek reopening of the hearing. 

-143-

November 5, 1980

m

#

WCB CASE NO. 79 5869

GORDON H LUCAS, CLAIMANT
Huffman & Zenger, Claimant's Atty.
SAIF Legal Services
Order on Review Amended

The Board issued an Order on Review in the above entitled'
case on October 24, 1980. The order was not clear and should
be corrected to reflect the following changes. The second
full paragraph should be deleted and the 'followincj paragraph
inserted in its place:

"Claimant seeks Board reviev; of the Referee's
order which granted him additional temporary
total disability from August 2, 1978 through
November 28, 1978 and affirmed the March 8,
1979 Determination Order with respect to the
award of 27° for 20% loss of the right 'foot."

The second full paragraph in the "Order" portion of the Board's
order should be deleted.

The remainder of the Board's order is affirmed.

IT IS SO ORDERED.

November 7, 1980WCB CASE NO. 79 10,988

GEORGE A EVERTS', CLAIMANT
Eichsteadt, Holland, et al, Claimant's Atty.
SAIF, Legal Services
Order

On October 20, 1980, claimant's attorney advised the
Board claimant had suffered a stroke during the week of
October 5, 1980. Claimant's attorney felt the stroke v;as
directly related to both high blood presure and to the
employment related assault of September 15, 1974 which had
resultc id in claimant's serious head injuries. Claimant's
attorney requested the Board withhold its reviev/ of this
case to allov/ him additional time to determine if the medical
doctors could relate the stroke to claimant's 1974 injury.
Claimant's attorney felt that with this additional informa­
tion he might seek reopening of the hearing.
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SAIF Corporation (SAIF) advised th0 Board it ob­
jected to claimant's motion. SAIF states this. case has ai.­
ready been tried and submitted to the Referee. The Referee 

ruled adversely to claimant's contentions. SAIF contends it 
would be improper to withhold review of this case or to 
reopen it. It is SAIF's position that claimant could file an 
aggravation or new injury cla~m for the October 1980 incident. 

The Board, after considering the arguments of both 
parties, denies claimant's motion. The Board sees no reason. 
to withhold its review of this case or to reopen the hearing. 
The Board agrees wi~h SAIF that to do so at this p6int would 
be improper. 

ORDER .. 

. Claimant's motion to withhold review of this case· is 
denied. 

SAIF CLAIM NO. D 3824 

CURTIS G FAHY, CLAIMANT 
Myrick, Coulter, et al, Claimant's Atty's. 
SAIF Legal Services 
Own Motion Order 

November 7, 1980 

. On Octob8r 2, 1980, claimant, by and thr::.iugi, ln.,; attorne:y, 

reguested the Boa.rd exercise its Own Motion jL1:cisdict..i.0n a,\d 
reopen this claim. Claimant had on January 28, 1974 injur,xi 

his low back. This ·claim ,,1as closed and cla.ima~1t I s ~ic1gri::.Va­

~ion rights have expired. Attached to claimant's request 
was a medical report from Dr. h1einman. 

Dr. VJcinm,rn reported thut claimant, on f<•1ay 20, ~;·,30_. 

had b!,;!er~ experiencing_ lc,w back anci right leg pc.L1 ~~::.dee F.,:;:' 

18, 19 8 0 when he bad trouble get ting out of bed. '.fr;,,,, ::toe by:: 

recommc-mdec:1. c]:aimant rest. Th.:.:: diagI',osis '.'!i"lS a pro:>,'.!lc 
hcrn.iat<')d right lumbar disc. By J'unc ~J, 1980, Dr. ';.,;,~;i:;~::: .. -. 

i::dicm::cd claima.nt was back to "what ',•.'as norma. l '' f o~~ il i:",i ~-:-;,~ 

releasej clai~ant for reg~lar work. Gr. Weinran felt ttis 
clAim should be reop2ned from May 18, 1980 ~nti]. ~une 3, 
1080. 

The SAIF Corporation (SAIF) in Oc~o~er 1980 ~dv~s8d cne 
Board it opposed an Own f\1otion Order reopening ti'Lts ..::]aim. 

SAIF not:'2d clainz,nt' s cur.rent c.:::nnplai~1ts re~;·,;l·Led f-L::>L, a :: 0 ~··.-J 

incident which .:..,ccurrec'i when claimant tw.:..sted h.i s b;!;.:k 
getting out of bed. It did not feel it was r~s2cnslblc ~or 
claimant's curre~t conditio~. 

-144-
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The'SAIF Corporation (SAIF) advised the Board it ob­
jected to claimant's motion. SAIF states this, case has al­
ready been tried and submitted to the Referee. The Referee
ruled adversely to claimant's contentions. SAIF contends it
would be improper to withhold review of this case or to
reopen it. It is SAIF's position that claimant could file an
aggravation or new injury claim for. the October 1980 incident

The Board, after considering the arguments of both
parties, denies claimant's motion. The Board sees no reason
to withhold its review of this case or to reopen the hearing.
The Board agrees with SAIF that, to do so at this point would
be improper. • .

ORDER ..
Claimant's motion to withhold review of this case is

denied.

m

November 1 1980SAIF CLAIM NO. D 3824

CURTIS G FAHY, CLAIMANT
Myrick, Coulter, et al. Claimant's Atty's.
SAIF Legal Services
Own Motion Order

. On October 2, 1930, claimant, by and through his attorney,
requested the Board exercise its Own Motion jurisdivorion aitd
reopen this claim. Claimant had bn January 28, 1974 injured
his low back. This'claim was closed and claimant's aggrava '
tion rights have expired. Attached to claimant's request
was a medical report from Dr. Weinman.

#

Dr. 'dcinman reported that claimant, on May 20, li'3C. 
had been experiencing low back and right leg pain since May
18, 1980 when he had trouble getting out of bed. The doctor
recommended claimant rest. The diagnosis v;as a probatie
herniated right lumbar disc. By June 3, 1980, Dr. WeMvo:;.'
ir.dicaued claimant v;as back to "what was normal" for hiru .end
released claimant for regular work. Dr. Wein.r.an felt this
claim should be reopened from May 18 , 1980 unti], June 3,
1980.

The SAIF Corporation (SAIF) in October 1980 advi.sed one
•Board it opposed an Own Motion Order reopening this ciaiim.
SAIF noted claimant's current complai.nts resulted f roi.'i a nev;
incident which occurred when claimant tw'isted his ba.nk,
getting out of bed. It did not feel it was responsible for
claimant's current condition.
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Boa:cd, after reviewing the inforrna tio~1 prov~,. ded to 
it, does not find any evidence relating claimant's ccnqition 
iL May-,Junc 1980 to his Januarv 28, 1974 injury .. Then:.:fore, 

- .... •1+- t "' 

the Dou.rd <lE:nies claimant's request for _Own !'·lotion relie:C. :_ 

I'i' IS SO ORDERED. 

CLAIM NO. B 66126 

BARBARA FOSS, CLAIMANT 
SAIF Legal Services 
Order 

November 7, 1980 

The Board, on August 14, 1980, denied reopening af thi~ 
claim under its O'Wn riot ion jurisdiction. The Loc1.rd fs-u:-,c: 
tl·_.J evidence was .insufficient to warrant reopenir.9. ~;lcl_Lr12.nt 1 ~c: 
attorney, on S0ptember 12, 1980, requested the Board racon-
sider its order. · 

o~ September 7, 1980, Dr. Berkeley repor:ed claiG9nt 
t~d pain in her low back, leg, neck and shoulJerarm. A 
myelogr.,1m· revealed a C56 sponylopathy. No f-ifft·,:,·e:cy v:'-".:, 
scheduled ·to correct this con.:li tion. Dr. 3erk,. !.t::cy cc ,·t-:.·,en·~·-•.:;d 
hE, had not sa.id clc:timant I s CE!.L"Vical problem '.J/J s _;:·cLr.·.cd to 
her back ccndi tion, i!2 felt because of cluimc:i;·:t 1 :., b:,;,:;k p..:.J.:-. 
arid rigl1'~ sciatica, she was "100% disabled." 

. Subsequently, claimant's attorney piovited the aa~xd 
w:L th additional argument conce:::-:.ing claimant; s rJ.isab::. 3. it_:·. 
Furthe:r:, af:: idavi ts from people: who !•;.new claj_ma.n c w~:::•:o fc.:-­
warded to · the Board. .'\lso ,nedical b:i.11s were: fc.rwa1:·:kd -!::c1 

the SAIF Corporation (SAIF) and the Board. 

On October 27, 1980 SAIF adviseci the Boa~d it w~s 
·.-Jillins1 to pay for all treatment th.:i.t 0 .. ws nr:e:l<':ci ·f01: c:~ic:i:i1,­
ant 's low back condition. It lelt it did not ~aver.= ✓ 
res2onsibility for treatment of claimant's ceryical 
shoulder problems. 

'l'!-:.e Board, after reviewir:;; the r.:::: ther ex",.cnsi v<:: '-'-- '/ i.­
dence in this case, finds the evi~e~cc does not estaill~sh a 
causal r,cxnG bet\veen clai,nant' s original ·injury .::-.,1d i· . .::!r 
c1.:.rrent upper b:o..ck ancl neck ccr,1pL.1int::;. :?ur t::1cr, ti·.c i~·;_: :._ ... 

dence does not support reopeninq of tl·,i:; claim ;)~' -'..:i.'i,__ ::ioccL.::d. 

Til.:-.::rei:orc, the T:loard, af t-::::r recons :i.der.in~i ~- t~·; /.\.:d,tSt 
14, 1980 Own r-!::.)tion Order, see:3 no reason to .::l·c2;~- t;·1,_.t orc..-2-i~. 

-145-

m
The Board, after reviev;ing the information provided to

it, does not find any evidence relating claimant's condition
in May June 1980 to his January 28, 1974 injury. ■ Therefore,
the Board denies claimant's request for Own iMoti.on relief.'.

IT IS SO ORDERED.

CLAIM NO. B 66126 November 1 1980

BARBARA FOSS, CLAIMANT
SAIF Legal Services
Order

#

m

The Board, on August 14, 1980, denied reopening of this
claim under its Own Motion jurisdiction. The Board found
the evidence was insufficient to warrant reopening. Jlaim .nt
attorney, on Sciptember 12, 1980, requested the Board recon­
sider its order.

On September 7, 1980, Dr. Berkeley reported claii’Vint
had pain in her lov; back, leg, neck and shoulderarm. A
myelogram revealed a C56 sponylopathy. No rrsrgery vs ss
Ficheduied to correct this condition. Dr. Berk .ley cc vmented
he had not said claimant's ce.i:vical piobleri; was ,rcla . .ed to 
her back condition i he felt because of claimant's back pair,

sciatica, sheand riglri was "100% disabled

 Subsequently, claimant's attorney proviced the Bcc rc
with additional argument concerning claimant's disakcLlity.
Further, affidavits from peopj.e who knew claimanu were, fcr 
v.’arded to the Board,
the SAIF Corporation

Also medical bills were fo
(SAIF) and the Board.

•ar.'led to

On October  27, 1980 SAIF advised r.he
willing to pay for all treatment that was
ant's lov/ back condition. It felr. it did
res'ponsibility for treatment of claim.an'f:
shoulder problems.

Board it was
needed for c
not have

; cervical

The Board, after reviewing the rather extensive t'/i 
dence in thi.s case, finds the evidence does not estab'liwSh a
causal  lOxuc between claimcint's original 'injury and her
current upper back and neck ccraplaints. Further, the evi ­
dence does not supporr reopening of this clairu by th.c : 'oard,

Therefore, the hoard, aft er reconsidering its A.u,(ust
14, 1980 Own Motion Order, sees no reason to cIcOj tint order
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Board's Own Motion Ore.er dated Augu::;t 14, EPJ O L; 
.affirmed. 

CLAIM NO. 21Cl00369 

ALDINE KEITH, CLAIMANT 
Pozzi, Wilson, et al, Claimant's atty's. 
Own Motion Order 

November 7, 1980 

On Se9tembEr 22, 1980 the Board ordered ~~is claim 
reopened for payment of comper,sation and other b:-::nef its j_f 
a~d when claimant entered the ~ain clinic as an inp&~ient. 
T:r-1e .em.;:-,:oyer and its insurance carric~r requested· thG Board 
recons~der its order. The Board's order was abated because 
the appeal time was expiring. 

ThG Board, afteT considering- the ernplcycr 1 s anc2 its 
carrie:c' :; contentions and claimant'~; response,. S(::r~s .:L.~ 

reason ~o chanye its original order. Therefcre, the ~oarC 
orders its September 27, 1980 Jwn Motion Order reinst.Jtcd. 

ORDEY: 

'Nie Board.' s 01,m Motion Order dated Sep::emb0r 
i:, reins'tated. 

~)? 
.,__, •- I 

WCB CASE NO. 79-6300 

LARRY R PAYN, CLAIMANT 

November 7, 1980 

Olson, Hittle, et al, claimant's atty's. 
SAIF Legal Services 
Own Motion Determination 

T::-iis claim for claimant'::.; D"l:~cernber 20, 1973·:.~.::.c.1:. k:,!c.::.. 
injury was r·eopened by the Board undo:c it.s C..-m M0i.:L;.,:1 juri!:;­
diction in July 198_0. This wa::; based on Referee ~cc.::.' s 
recommendatior1 that since claimant's aggrava t .i.or, ri,_(:·;·,:s hac 
expired, the Board reopen this claim .effective tte d~te 
claimant e:-itered the hospita:i. ror the ,Tuly' 2:, 1S'7~ :.=.·,::c•~-v~:::j 
0:1 his right };:n,:.'e. 'rlK: :=:urge:.:·,, performed by Dr. Lal.'..!Jc'i.HJt:.•'c-·:· 
was a relea.se of: the lateral :r;tinaculw,, o{ ~.he ,·:.gl". .. ::i~·.1:~~1_;, a., 
which hopefully wouLl relieve f,ain in the p2.teJlc:t. 
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0RDV:U

The Board's Own Motion Order dated August 14, 19150' is 
affirmed.

CLAIM NO. 21C100369 , November 7, 1980

ALDINE KEITH, CLAIMANT
Pozzi, Wilson, et al. Claimant's atty's.
Own Motion Order

m

On September 22, 1980 the Board ordered this claim
reopened for payirient of compensation' and other benefits if
and when claimant entered the 'pain clinic as an inpauient.
The .employer and its insurance carrier requested•the Board
reconsider its order. The Board's order v;as abated 'oecause
the appeal time was expiring.

carrier
reason ■

'he Board, after considering the emplcycr's and its
contentions and claimant's responseset^s no

:o change its original order. Therefore, i:he Board
orders its September 27 , 1980 Ov/n Motion Order rein; ;:.:rtcd.

in
Tlie Board, 

reinstated.

ORDER

s Ov/n Motion Order dated September 22, 198C

November 7, 1980WCB CASE NO. 79 6300 
LARRY R PAYN, CLAIMANT
Olson, Kittle, et al, claimant's atty's.
SAIF Legal Services
Own Motion Determination

This claim for claimant's December 20, 1973 :.:ic nt knc i.
injury was reopened by the Board under its C//n Motion juri.s 
diction in July 198,0. This v/a.s based on Referee Neil's
recormnendation that since claimant's aggravation rig':vcs hao
expired, the Board reopen this claim .effective the date
claimant entered the hospital for the July' 2 7 197 9 .lurgeiy
on his right knee. The surgery performed by Dr. Laubengaye'.'
v;as a release of the lateral retinaculuiu of the : igh..
which hopefully would relieve pain in the patcllci.
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January 19 8 0, Dr. Balrr,e examir,ed -cla i1tfon t a~,G to-.:nd 
c~Laimant' s condition 1,,,1as medicall,l statio ... 12lry. Hi': r(' '.Orn-
mt=:nded clai::~an:. not undergo additional sur9er-··_ Or1 :\:bi:uary 
12, l 9 U (J D·.::. Y.,aubenga.yer found c lairna11t I s cono.::. ti on '1fo :; 

ncdical.ly stationary. He felt claimar.t had a "vGry mild 
iPpainnent 11 in his rigl1t kneE::. In ;,Jay 1980 claimant. tel1 
and inj1.1 red his right knee. Gr. Laub0:1gaycr ft~Jt cj_airnant 
might =~quire aciditional treatment ii his knee condition· 
worsenea. 

o~ October 3, 198 �,- the SAIF Cor~oration ~equestcd a 
de:terrni~atior:. be made· of claiman:-. 1 s Ci1ti tleme1,·c to ::-,S::idi tional 
tempoary total disability and permanent partial ji~&~ility 
compensation. 'I'he Evaluation Divis :i.nn o.f the 1-;c::-}<.>c"r 3' 

Cornpen'.;ation DE:p.J.rtment on October 2·;, 1980 rE:c01Tme:-1d~d Un.:~ 
claim be closed and claimant te granted an ac.dition,3.l award 
of tempo r-a-i.·y total di sabi. li t'i comp en :--;a lion frcn Jul~! 2 G, 
1979 throuql1 February 12, 1980 Qnd additional compe~sati~~ 
equal ta 10% loss of the righ~ leg making a tctnl award of 
20% loss of the right leg . 

. ORDE!~ 

Claimant is her.eby granted an award of a.ddi tim:,: ~ 
temporary total disability cospensation from July ·2C, 197~ 
throu9·h February 12, 1980 and additional compensatior. equal 
to 10% Joss of his righ~ leg making a total award of 20t 
loss of the right l~g. 

Claimant's attorney was s=anted·an award of.attorney 
fees in the Board's Own Motion Order entered in this ccsc. 

WCB CASE NO. 78-10,286 

BONNIE B PRATER, CLAIMANT 
Dan O'Leary, claimant's atty. 
Roger A ludtke, Employer's Atty. 
Amended Order on Review 

November 7, 1980 

The Board issued its Order on Review on October 28, 1980 
in the above entitled case and failed to include a provision 
for attorriey's fee. The Order should be amended as fol~ows: 

"Claimant's attorney is hereby granted a reasonaDie 
attorney 1 s fee for his services in ~onnectlon with 
this Baird review in the amount of $350, payable by 
the carrier." 
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In January I960, Dr. Balir.e examined • claimant and found
claimant's condition was medically stationary. Re r^ '.om 
mended claimant not undergo additional surgei" .' On Rebruary
12, 1980 Dr. Laubengayer found claimant's conditi.on v/as
medically stationary. Ke felt claimant had a "very mild
impairment" in his right knee. In May 1980 claimant £ell
and injured his right knee. Dr. Laubengayer felt claimant
iTiight rn quire additional treatment if his knee condition •
worsened.

On
deterrain
tempoary
compensa
Compensa
claim be 
of tempo
1979 thr
equal to
20% loss

October 3, 1980,'the SAIF Corporation requested a
ation be made'of claimant's entitlemenr to additional
total disability and permanent, partial disability

tion. The Evaluation Division of the \vorkers'
tion Department on October 27, 1980 recommended th.in.
closed and claimant be granted an additional , av/ard
rary total disability compensation from July 26,
ouqh February 12, 1980 and additional compensation
10% loss of the right leg making a total award of
of the right leg.

■ ORDER

Claimant is hereby granted'an award of additional
temporary total disability compensation from July  26 , 197s
through February 12, 1980 and additional compensation equa
to 10% J.oss of his right leg making a total av/ard 02: 20%
loss of the right leg.

Claimant's attorney v;as granted ’ an av;ard of attorney
fees in the Board's Own Motion Order entered in this case.

1

WCB CASE NO. 78 10,286 November 7, 1980

BONNIE B PRATER, CLAIMANT
Dan O'Leary, claimant's atty.
Roger A ludtke. Employer's Atty.
Amended Order on Review

The Board issued its Order on Review' on October 28 , 1980
in the above entitled case and failed to include a provision
for attorney's fee. The Order should be amended as follow’s:

"Claimant's attorney is hereby granted a reasonable
attorney's fee for his services in connection with
this Board review in the amount of $350, payable by
the carrier."
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remainder of the Board's order is affirmed. 

IT IS SO ORDERED. 

WCB CASE NO. 80-5174 

ELSIE RIOS, CLAIMANT 
James Francesconi, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Suspending Board Review 

November 7, 1980 

On October 21, 1980 clai~ent, by and through her atto=-· 
ney, requested the Board exten4 the time for the f~ling of 
briefs in this case and possi~ly to join the SAIF Ccrporatiun 
to a new injury· case. The· Referee ii1 this ca.Sf: ::ou:.·,o cL::.:i_:,t­
ant had experienced a new injury and 6enied claimant'~ 
acjgravatior, claim. Claimant has filed a new irLj,u:-,/ c~_.:1im 
which was denied and a hearing is pending on that den~al. 

The SAIF Corporation advised the Board ~t objec~~d to 
claimant''s motion to join it tG the ne'.v injury r,r:)ct)"<-i.ngc=: .. 
However, it .did not object to an exter.sion of ti :--:,e £0:.· tt,e 
filing of briefs in tl,1.s case ·,.mtil a decis::..e1,1 ·na:; ::.i,_,~ n 
cnte~~d in the new injury claiLl. 

The· Board, after considering the contentio~s of toth 
parties, finds. it would be in -:.he best intere'.:it •.: l: ~1~;s cice 
if: the biief :\.ns ,;chedule in this· case was ext.i::n•,-!scl unt:i.1. .~ 
decisio;1 has bce:1 er,tere<;'l in the new .:.njury clair,1. ··•:-_,.,r0•­
fore, the Board orders that a briefing schedule ~ill .iOt te 
establis;1ed in thi.s case until the Ec-;:::r-d has been adv.i..3ecl 
that an appealable ord~r has been entered in the ne~ in~~ry 
claim. 

IT IS SO ORDERED. 

-148-

The remainder of the Board's order is affirmed,

IT IS SO ORDERED.
#

WCB CASE NO. 80 5174
ELSIE RIOS, CLAIMANT
James Francesconi, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Suspending Board Review

November 7, 1980

On October 21, 19C0 clain'.ant, by and through her attor '
ney, requested the Board extend the time for the filing of
briefs in this case and possibly to join the SAIE’ Corporation
to a nev; injury case. The • Referee in this case found clai::i 
ant had experienced a new injury and denied claimant's
aggravation claim. Claimant has filed a new injury claim
which was denied and a hearing is pending on that denial.

The SAIF Corporation advised the Board it cojected to 
claimant's motion to join it to the new injury pr:)cee'..ing£.
However, it .did not object to an extension of time fo;.' tne
filing of briefs in  this case until a decision has n
entered in the new injury claim.

The' Board, after considering the contentions of loth
parties, finds, it v/ould be in the best interest of juscice
if the briefing .schedule in this case was extended urvt.ii •:
decision has been entered in the new _.njury claim. There '
fore, the Board orders that a briefing schedule will . .ot be 
established in thi.s case until the Board has been adv.ised
that an appealable order has
claim.

IT IS SO ORDERED.

been entered .in the new irw'ur' '
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CASE NO. 79-9379 .. November 7, 1980 

JOE E. ROBERTSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion and Order Referring for Consolidated Hearing 

On October 6, 1980, claimant, by and through his 
attorney, requested the Beare exeicise its own motio·1 jucis~ 
diction and reopen this cliim for his Janu~ry 14, 1975 injury. 
Att.ached to claimant I s request were mE:dica:i. reports. f1:or,·. Dr. 
Campagna. 

In December 1979, Dr. Campagna reported that c.:..:...imun::_ 
v;-as com:plainir:g of neck and rig_ht occipital pa'in. Ee !1citec. 
that claimant had suf1ered a low back injury in 1~65 and a 
head ar,d neck injury J.n 197 3. Dr. Campagr,a fe~.t tha-::. c:i.2,i:nant 
had a post concussion syndrome and cervic~l spondylosis k~ 
the C5C6 and C6C7 levels. It was Dr. campagna's opiniori 
that claimant's current upper back condition arose out of or 
had been aggravated by the January 14, 1975 injury._ 

O~ Octob6r 22, 1980, SAIF advise4 the Board that it 
opposed an 0,-ff: Motion Order recpenL,g this claim for tn~at­
ment o:F. cl.:liJT,ci.llt • s spondylosis on the basis that thi. f, claim 
~as established for a contusion to claimant's :~ft sh0uld2r. 
It advised the.Board that a hearing was pendi~g in Claim No. 
D 367993, en its denial of responsibility for a ne~ inju~y 
occurring in 1979. 

The Boarci, after reviewing tl1~ evidence submi ttcd finds 
it wou:i.d be in the best interests of 1,:.he parties if tt10 

poard referred this case to the·H~aiings DiVision to be set 
for hearing. This matter is to be consolidated with the 
µ0ndin9 hearing regar~ing SAIF's denial in Claim No. ~ 

367993. 'l'he Referc~e shall take evidence and d~t.~;;rm:~;·1-:! wheth~:.::­
clain_1ant •·s current cervical spondylosis cond:i:~i.on i:, ::.::8la.,:(.j 
to his January 14, 1975 inju~y and represents & wor~~~i~g 

thereof s-ince ~he .last award or arrangement c,f: ,::or.1p::.:'.;.s.:i.·::i~~r: 

in that claim. Upon the ·conclusion -of the hearing, ,_:,,~ 
Referee shall. request a transcript· of the prcceedir.q::; :ie 
prepared and forward it to the Board together with t~~ &x­
·hibits, and any other evidencE:: submitted r.1.t the hear·i.ng. 
'l'he Referee shall make a recommendation to the Eoard on 
claimant's request for Own Motion relief based on the record 
established at the Hearing. 

IT IS SO ORDERED. 
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WCB CASE NO. 79 9379. November 7, 1980
JOE E. ROBERTSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion and Order Referring for Consolidated Hearing

On October 6, 1980, claimant, by and through hie
attorney, requested the Board exercise its own mo.tio'i juris­
diction and reopen this claim for his January 14, 1975 injury.
Attached to claimant’s request were medical reports, from br.
Campagna.

In December 1979, Dr. Campagna reported that claimant
was com.piaining of neck and right occipital pciin. ?!e noted
that claimant had suffered a lov/ back injury in 1965 and a
head and neck injury in 1973. Dr. Campagna felt that claimant
had a post concussion syndrome and cervical spoiidylosis a:;
the C5C6 and C6C7 levels. It was Dr. campagna's opinion
that claimant's current upper back condition arose out of
had been aggravated by the January 14, 1975 injury.

or

On October 22 1980, SAIF advised the. Board than it 
opposed an Owm Motion Order reopening this claira for treat­
ment of claimant's spondylosis on the basis that this claimi
was established for a contusion to claimant's left shoulder.
It advised the,Board that a hearing was pending in Claim No.
D 367993, cn its denial of responsibility for a new injury
occurring in 1979.

The Board, after reviewing the evidence submiti:ed finds
it would be in the be.st interests of the parties if the
Board referred uhis case to the Hearings Division to be set
for hearing. This matter is to be consolidated with the
pending hearing regarding SAIF's denial in Claim No. 1
367993. The Referee .shall take evidence and determine whethe:
claimant's cu.rrsnt cervical spondylosis condition .relate..!
to his January 14, 1975 injury and represents a woiw..ening
thereof since the .last award or arrangement of compensati cr:
in that claim. Upon the concD.usion' of the liearing, ties
Referee shall, request a transcript of the proceeding.'  be
prepared and forward it to the Board together 'with tne ex 
■hibits, and any other evidence submitted at the hearing.
The Referee shall make a reconimendation to the Board on
claimant's request for Ov/n Motion relief based on the record
established at the Hearing.

IT IS SO ORDERED.
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CASE NO. 79-7134 November 7, 1980 

KENNETH L. WARD, CLAIMANT 
Olson, Hittle, Gardner & Evans, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

A request for review, having been duly filed with the 
Workers' Compensation Board.in the above-entitled matter by, 
the claimant, and said request for review now having been­
~,i thdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final by operation of law. 

WCB CASE NO. 79-8422 

BILLY-WASHINGTON, CLAIMANT 
Stoll & Stoll, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

November 7, 1980 

·A request for review, having been duly filed with the 
Workers' Compensation· Board in the above-entitled matter,cy. 
the claimant, and said request for review now having been 
withdr,1.wn, 

IT IS THERE;FORE ORDERED-that the request for review now 
pending before the Board is hereby dismissed and the ·order of 
the Referee is final by operatibn of law. 

WCB CASE NO .. 78-9808 

WILLIAM JOHN AMRHEIN, CLAIMANT 
Frank R. Alley, III, Employer•s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

November 13, 1980 

'l'':,e sr,.n:: Corporc1ti0:; :~ceL::: :3octrd :cevic,·l of c..:--Jr: , .. ~e:::,·,, ·" 
orde:::.: v;;-,:_ch r0.vol:ed th2 0rder which cJecJ.ar-::.:d the :::.:rn::,~ir.';/0~: ~:.; 
:-~:_)n-cornply ing. 
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WCB CASE NO. 79 7134 November 1 1980

KENNETH L. WARD, CLAIMANT
Olson, Hittle, Gardner & Evans, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board.in the above entitled matter by,
the claimant, and said request for review now having been 
v/ithdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of
the Referee is final by operation of law.

November 7, 1980WCB CASE NO. 79 8422

BILLY WASHINGTON, CLAIMANT
Stoll & Stoll, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

'A request for review, having been duly filed with the
Workers' Compensation' Board in the above entitled matter‘by .
the claimant, and said request for review now having been
withdrawn,

IT IS THEREFORE ORDERED that the request for review nov/
pending before the Board is hereby dismissed and the  order of
the Referee is final by operation of law.

November 13, 1980WCB CASE NO. . 78 9808

WILLIAM JOHN AMRHEIN, CLAIMANT
Frank R. Alley, III, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation see}:s Board review of ^he A. fe;:.
order which revoked the order v/'nich declared fhe empif.ye.:
non complying.
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after de:: r~ovo n~vic·,.-, _jf firm::., ,,.r,<i adc)l:,ts ti--~ 
Cr1,·; Lio;·; an-:l ():c,~:cr of '.·.he ~(efe,~:.:::e, a ::op~ 1 0 1: ,.-.,:~ ,_ · .•1 L'. c. 1.:t,tc·;,t:.:d 

r:1:,rc,to ;1nd, U·/ .:::1i,_-, :ce:fcrencc, i,; n-.,·,d2 a ~,:CL_ :·:(:,·ceu:.i 

~tB order o[ the- ~eferee, ~atcd February~;, l0jC, 
c.i :r: t i rr,_1.::.:-:i • 

1i:is _i~;; a.~1· ap;:_~e::~..::-:1 p~rs~:.:---.:: tc cJ;,s 6 5G .. !~] O .. 1-Lt 

• r• 
1.....:-1 

in 
l"-tlS 

{l(:::C.~~D~C., :J:r-;~gc)?'"~ on Oc·tc)(H~r 4, 2..9~9 ~-:~~.-2 e~:~10~:·c:,::: a~-;~)E_~,:~ 1~c:c__~ ·v/~t.11 

c:·::to:c:--,,,_- - , Fr_-a:-1'~ F. Al.Le·/, III; :.::iv:; .S'.:a'.:-.(- .=-,cc:~c:,0:c'.: Ir.~<~:L,1/k" 
Fu::-1d b':i s~2::,:t:2:-: D.01--~:i~'/[1. 'r11t:: iS$:.J[-S 2-i~e ··.-:f:.c-~::__~(:_"!_- C>.C n~>~-
ct:1:1Llo;.:.t ----.::!--- --·•·r-,1 i: 1,28 ti) t.!Lt:~ St2.t2 -.. ::::.. 1:Ci(le~.-::. I~:.s~_;:_-~:c2 L·-1L!I1G 

before ~2~=~na~-o~ 6eadline a~d t~e:efc~e ca~ce:.~~tic~ (_): 

f! ~-.lI_J _7=_()~_/e ~L 

c~ 0 l.l. ·v·ert::.: 
J. r:_ 0:- .l ,_- a 0 C C 

e~:lfJlC~/0:L~ hc..ci c~ (.~~=:;~2_.: ___ ce·.::\:t:_ja:~ .. f'.._~~·~c::~ .... ,-;/:~icn, j_~-L 

(_:i_~r:r.:)ur ... ts clu2 had ~-~ot _-;-_,-.... ---~.--:\·r=··---: C1 ~: t.~J ... ,1~~ 1 ~;~·~01.-llci ha.vl~ 
such ubl:ga-c:c-,,. r::-::-:e hec.l.·i:--.:: ·,,,<::.::; c,.::,:·,c.i;:u0cl £01· 
on Februr1ry .l, l9S:::. 

22, 

peric~· Cc::::.-;:-,~::- "co Octoh.,c 12, 
J_;?, ~lll tl1e ·:a'C:--~c.1.~ 1·:?";::.~; ,~-l~:L1r;;truc tit_:;n 
\,Ji tit 

tion \,,_, (hr. E:-:. G)' 
,..,, :: 

1.. ... •1. 

i)eI·io:-.: ~~-:c 4:..-~•·;::2r _ti 1-')73 t.CJ Sc;p~c:-.~~~,-.:"': JC., l9'/'), ."L~- r_,:1Jt.::.(: 

tl1~Lt=- !·1e !,..":~ .. u pri:::~:-ri 1,_1~.1 of $1:~. 'Th .. ~r; t:c<::.-~~-~- J_::::; ;:.~:-(-:).:~~~~c--.:_1. L:' (:OL:q>--l=.~~~r 

a1L1ci. rouc.r~._:: ~:i:.~~c:t.j_:,:" _;-.-_() tl1(~ po:..~t. cJf.i~..!_cl~~ 1-l.: ~r·:-~·· :·_0·~:-=:.c::, ·:-10..:~_-1:~ ~> .. 'J;c.:: ,-ic:i.••-

" l (_) }' lJ ~ - 1- '_, _,.__1, .. ; 

UC{~n '--~c,_i_~:-:·; .:...--."iJ:___;1.1\._--~:·.::; \•./:J. ;1 1..:-ric ~~c...--,~~' :\(:(":_:~ 1 ~-1 t_ .. ,l..: ~ -:L,L-.-..:.:~~· f:~t:·_~-~ i;.,:: il~::-.l 

i:Ll"\\1,:J~ .. ~~ ~ ... lC1<:c ~_;ay~~H~rl'..:. lJ:,/ [l~~1jJ. L:li1(1. (JL St~::·-• .. ,t:.~- .. (~-::1 t-;}:- :~9 .. ~-'?r/'~ :-~l..~ l:- ~- .. z_,1,.J.L~:;.._·L, 

a.lC)_ng ·.•.r-:...t'.-: OL~l•:.:;2_· cl·1ccl-~s, a ;1=1 c:l.(:•~~~ ,._1._1 t:f .. (~ ~---.=_-:_; ..... c !-.cc·ic~,:::.:.-:t. -~r::.::_:,_1rt.l".c~:. 

Fur1c~ (l:r 13), ~:.1li.~;_ci1 11(~ d~'.pos . .L-~.>:~,-:i i~-'. a L:;1i-(:8C ~'·-'-~--~,~:'._:: r:t::l.L~ .···,o:< 

I r.1 st: ~~- . 1 ~-. c; c j.l"J. 

c1·:c._~,:~~,~ ~du~; "::t·::1_';-,_-~~it:cc: :=)': ·~~>.t: :-:;~-~:.--=-··:~ 
~)~ci'k C);·i Octc;;;;.· :J, L"l7?, (,is•. ~--· 

c1 : ti}C: i?L)l_~.i:.~_/ '•~:1~·.1:~ ScrJ·;_:c~.;':~.i.?~.- JD, 1~~1~/,3 .. 
})1~ ·~ 1_-:::,,.Lr·c.;d ~,,1~ J. ~/ 

c;.f tL: .. ::.-:rliL a·I i_c);-~, CJ~-~.) 
~~G\/ er a,~- t:: \·1a :;~ 

ser.:te~·;~:)~:l..~ J(), 
?his _t:alanc~.: 

c~ ff {-::ct J_ v c-} :,·1 -. Cir. _L<_j }:. ~ C) ~: 

t:h.c a c i::..;c}i t 
-~,; z1 ~; 1:-~ e:.: n G ·!.- ~1 t~ c (l by ? a ~lnt .~··:1. t u f z:.1-1-Lo:..: :--1 t ~'; 

;1e 11:.:1.(i c1el.Lnc1•--:0:1 t t·•>/J_ci0 i.:.ic~ l~O.c-c~ -. ·-

.i.S ca.r~c1~.iit~c~, u.:"1 cr1~r;1oye_c :t·lu~3t _tJc-~~/ zt r( .. ~(3i:;L_-r:itic;~-: 
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#
T.’.d Board, al‘i,er de no^'o rov.ic'//, affirm :, and ador ts tra

Oi:.j.n;!,on and Ord.er of ■■:he dveferoe, a ropy of xa afrac.;oa
herGdco and, nv :his reference, la made a n.

v; n j. .'1 X!'.''
X'X :’;e re o r

ORDEd

Th( : order of the B.eferee, dated February 2.', i')B
Lifirmed.

#

m

 1; u. ip 1 i*> a 7,. aPPGU'il uu 17 S [1 ii7 0 t 0 0 p S 6 5 D . G
0 . ri, c r. .r i 3

in Mg d i:o r c. (
0 r i j9 0 7. On October 4 , 1. 9 7 9 V h G 0 piO or a ppea r cd X. h

hi3 a 'i: to r 7, 0 , F 11' a n_ k' . Alley, II T xh e B X 2 "0 9c c X c r r. 't I ;i 3 c. jT Cl/} C'
Fund by 7 C 7, hen ij « B IT0wn. The. 15 S 0. e s G 1. 0 xethc: or n 0 t xh C ; ;X 0i.

.L oyex i

annua 1 r 0 a I i; 3 0 to the Stat 0 a.0 r*0. IG 0 7 7 nsur an CG F1 ) n d w■03 c 0 1 .^.verec
be for •e r IT ;l a t 1_ 0 n Q0 adline an G t •h er 0 1 7 tn C 0.x c 0 .1 C j_ c n c: f n \ a n c tj
ben.e f rts a h xn e fl r or , and v/he X ne r or n. c X c ax: c e J i G i n 0 c 00n X X s
v;as 1 11 '3 I 1* 11 S. i X 7_.0 0mplcyer h C.G 7 c G p 0 3 1 X cer Zunco lUJ■1:1 C n , in
ehe e \' e:i tl 7 7 at n 7. amonnta due h 3 d xo t a .1 G i\'0d P; X J. 0, X . :0U 1 d have
been X'.Op 1 ■3 X i:0 0 .r G 0uch oblig at 1 C' 7. y Ci hear i X. ;; <.1.3 c '.xn X 1hU ed for

aryu ~uen i; 3 clQ G; e d on February ]_
f 19 0 3 •

FIxOI : :GB

X; X'' 0 •V n r 22, 19/3 a 7, •r opo 0 0 -[ and f : 0 rcu r V; c; S P 1J V',' 
i s h G: c d C 1 J *1 ;7 Ui : g cmplover :: c  c c7 p i. y 1 33 v;.' •  1 C; y c L 's * * r 1 7;c: t n 0

p.er ic d 0 c y 0 er 1 0 0 ctobor 12 / 3. 9 3 / n r £ J j"'0 er'i p.L y er
xs xn t;ie c •7 ncr '0 X a vO C' nstruetic 7 r u S i n G' e C 2 3 . i .'•J (1 I n 0 X. r cu'; '.i 0
Wl tl'i n i 1 c r e c: d. e nt Ineuranc IS U G C 3 1 7. C 0 11 :• '..i wu .3 3 0 ;'i X
adv CU1 oe V..' 1. y C' 0 i: ii til t h :ix;'. cover a 13 Q  ; 1 Cl 0 r 0 , 7 X r. 9 c 0:: p ■j r  •
tion o f h i po 1 c '7 (H r . F . G)

r a y. d Tl :c r._ X 0 or  re 1 y 0/ a 3 0 f :
■ J '■) i.  i ^ r

per lo h d' c * .'i * J.
■

j. 3 t.0 X) 0PX 0 *■ 1 ii 0 r -> 3 f
J_ Q / 9 , 1 i. V0 X C X ; CC C' 3 ary

that he 0 a p r 0 m Xu m of $15. Th 1 r.Q X X c 0 13 pr "G c a G c 0cup u i 0 r
and rou a e .y ire 17. _L y 0 0 tlie pox t GJ 1 ic Cf . 1 1 tiic ; . G L. 7 c '.•/G: e n 0 ic dC: I 
Ivor 0. d 1 0 u id '0 X' 0 turned an G a ;; or G 1' c 7 a c.i Clr 0 3 C u ... c ::. Cl 3 k'l r; r~
t a in ' .1. r . 1 J t occur. I n . 1 1 I_ X' a 1. G k  . '0 X

t i'l 0 0 .j.Gy hue! ■

OCiCi'l k.'.o ,i. 11'. u 3 .1 ; 1 xlii tne fa X X' :ZC k*' 1 X ;i t rrrr 7 c. [ . P Fu n ; 1 i,"i ; 1
alwu'/ 3 m Ci c. r. oa \' ,'a 0 t 3 by maiJ. a nd 0 s ty 7 tf* her 2 9 1 '/ 0 , ir 1 ; a r c; Cl,
alony V/ ^ r r: 0 c r. G; c h ec lx 3 , a $ i 5 C G 'c ,7 ;1 X O' 7; r.,e £x0 '1. P. C c idex; I T: ii; u r one'.
Fund i' h r . . B ) / 1 i 11 ch he depo 'ZJ 1 t 0 ci A. 7 a, Unix 0 G 3 cl X .0 1 :, \ Cl i 1 ■o: :
on ti: d a .

M' i i i 3 c heck wax G G 11 1' i G c. b *. * ^ u*. 13 IT. li *Cl 7 XC'.: 13
I i'l 3u:: . r. kj iZ X n i'id j. n a banil on tJc xo G i'j ;j /

1 9 7 0 (hr, d. 1 / • 77 rm ;7 Cf
tior. ircTTl c: 0 til (J p0 1 iicy v;a,3 Se p't c: j ? ■■ 1 0 17 3 , 11 01;:x,.i X-3 '0 C '
p.otic ;.l X 3 ;o :: ep ■A i: r. d 0 i'. ly ohG:n p r c i'll 2 i; iXS a >* •ts nox p'1:1. il. r p c id I. X. i 
fall xirn

J mp ) 0 0 *«' T. a i 1 a to £>ay G(, ■qil 1 L~ d proaniiX'7;; 0.:: 0 c 0 fa G; u 0
date, 'c h 0 [•' l.l nd i S r •:. Cr•lired to te r J n cl 7 0 0 V or Gvc; ^ ;2 X :i 0
emplo per V/r L 0 tice of ter;Tii i: a t icn / .3 6 5 . : c' n Us :X P .i 1 • * rn ^
'.i ov er age vV ei 3 c a c /.o 1 i0fa ef 1 ecti've m cln i <; 'n c 0;; thi: ■ :7. 7 c 1 '■' 0 n
Septe:r.be r '> 0 , X fj 7 0 t h'.0 einpj.oye.7 H_ a c. a c i: G d xt ba; 11V J (_1 i. i 3 . 3 7j
fh 1 3 oai a n a v/a .'d c G :;;'i 0'rated by paYm XL' 7, C 0 i Cimou n 11 XI ,0:cce... .0 f 7 hoc ■?
recni i:l' '.l: d . ]i 0 h *D d C:0 0; deixnqxn 7 V.. '.*/ J c G 00 fore 1 • 73 . , il a O'olio \
x£ cai1 C 0 j. X 0d ; a ;a 0 i';7plover liVList P a a ]: 1; > 7 1 0 tratxi:r 10 urnX 3U 31■7 11
an ap; x> a 1 on a. j 0 :'i' ,v i. t n v; j. t h; 'h u is 1 I c ; J rexiiini 1. 71;1 i.'. 0 ■'/ G. / cl c .1 r

 151 

' 

• ' ~ 
■ ' 

’ 

’ • 
 

’ 
’ 

^— 

  

' r  

' 
 

'■ 
'• 

 

• 

' ’ 
 

’ . 
.  

• 
'' ‘ 

 ' ' ' ’ 

' • ' 

■ 
’ 

; 
' 

' 

. 

. 

’ 
 

■ 

' 
' 

‘ — 

: , 

'' 
' . ■ • 

' ■ 

' 1 I  ' \ 

■ 



         
          
         

         
          

          
           

  
  

  
      

          
          
   

      
         
         

         
       

        
         

        
       

        

     
   

   
       

  

         
        
        

        

      
      
   

      
  

   
    
   

         
          
          
         
        

        
       

        
        

   
   
  

   
    
   
  

  
        

        
       

          
        

       
  

 
  

  
    

     
   
 

       
    
    

  
    

  
    
   
    

     
   

 
       
        

          
           

         
         

       

           
              
         
          

    
       

on September 30, 1978 ar:.d reins·cated or; Oct.ob·.'~ 12, 1978 
with recei:::>t:: of the re:,quir-ed de;_,:ici.::;it, ORS 656.552 .. :o.~'l :::~,~-:loyer Q 
could regues~ that funds on deposic with ~he fu~( ~2 2??lie~ to • 
premium, .but the Fund need not ho:-:or such reques:.::., d,c:;,e:1c·~:-1c; Oi1 
the circumstance::~. The Qmployer·•:o d(,:IJOsit v1ith t:,e r\1I"',c. was i:-itact 
<luri~g the riod Octob8r 1 through October 12, 1973. However, 
there ,,.,-as ::10 autorr:u.t.ic transfer of these funds 2ec2.t.cse cit ·s1as :·1ot 
deter;n.;_nec. that :v,:: ,,.m,c:ld ri2new coverage with th(: ::-~·c.:::-:d: i-!e ap;:,liec. 
again for coverage on October 12, 1978 with the re:;~.1isi~e re;ist::-a­
tion fee (Er. Ex. V). 

Det121~r,nnc::t.iDn date o:c' poJ_icy ':las Sc-:::.tu2<1.:.:.y r 5c::?'..:,-'.~';:,,:;_r.- ::.o, 
1978. The ;,ext business day was i·lG:,da'/, Gctooer ~, 197s), :J::~ :~14. 
i20; l87.01G. At iss~8 is whethe:::- the employer ~~~2 ti~G].y 22y~ent 
of "'.:he ann~;JJ_ rcr1c 0:.rc.1 fee purs'.1ant :.::o ORS GSG.SC-:. ci,:::s ij':,6.-;:~7 
provic~es for t.e·i:::1i:12tio,1 of .coverclge by the Fu;,c'.. 0:--1 f.a.i_l,_:rc of 
a con'.::ribut:_n,::y ,c'mployer to pay any rec1ui,.-ecl c:ont:::-~;.:;-,_·,tiu::, fee, 
prerr,iur;_1, or d,~poc-, it c,:1 or before t::--,2 due elate, the ::\.::-ic. s;>::.11 t2r­
minate the coverage by giving the e~ployer writte:1 noti~e of terrain­
ati.o:-,. The termi:1c:tion is e:ffe:ctivf.c · dt midnigr1t, :--:c:: lcs:::; t..12:- 30 
days af·::er ~:hE: da':c :1ol:icc is [11c.,il(~,:'::.. 110;,-1cvc:r, :.:c1_·~.i:12.:::.-i.c;,, d:,r's 
not ta~~e effect, if pri:::n.- to th12 ,2ffecti'/C date, .ti,c:: tc;:;,i_)~oye:: ~,2.y::; 
t.he co:-,::.:;--ibutio,-1 fcc, premium o_e clepos:I.t clue tocJc=.'c:-,_,,:- '.,i.t::. c.ny F,0::i-

alty :i_riti)O::;e,:l. TlH:c:: ,.:::,n;_JlOy(c>l.- contenc1s L1ai.:: the rnaiJ_:.:>:; o:f: ::.1:c fc2 
consci;.::utt=cd a paymcTt pursuant to CiP.S 6SC .. ,!27. 

·r·c:-2 check dct~c:·d ~~e1)t(::1ntie~- 29, .tJ70 1n ti'-'·-= :1F-:C:1 1-. .1:·:t_ c~f $~~5 
to the Stat.e /\.c,~'ic:cr:t Ins1.:J:2:ncc Fur:c~ she·,/:.:; c1 bc,r,l: c:,,,,:e ~;t:.c"::-,p Oct­
ober 5, 1976. Sc-vcri.d ol.:11cc checks, w:·,id1 the 01;,.z:,J.c":-:er testified 
•_..rere .rncLilecl U1c s,:inc ,:::_c1y, show ban:~ d2.tc ~;to,Hps o:, u:-tc::,cr 2, 1973: 
The Sta::.E! ·l\ccidc.:ct InstlriJnce Fund cit<:::s Ol~S GS6. ,11_; (J} fc,;- ,:~,::: j)ro­
l):JsitiOf'i tJ::~c r(_:: 1 •. ~1:J.-i.1·f_'.c: f<~l=:.o ()_r p1~E~~l-1.iur.1s t,c. r(,!cr0i'.1-2(.~ ;J\y -(~:f~·: F1.._:ncl .. 
Ho~,.v.e'.1ei·, tt-~is scct.io:-2 cc1nc(~rn~-~~ iss1._:~ .. i-1cc:- OJ~ 1JLa.r2:::_~~: ct)i·:-t:~-:-..:.:.,:.ts i:l 
distjr,ction to or:s 65:~ . 1127 '•ihich provide" ·for te:c.·,;·,.i.::2.·..::.i.0:--, of cv•·­
erage. hrhilc 651';. 41] pnJvidcs th~,t:. th,:: fee:,; oc p::::ec:-;~i·c:;~S [.-i,:St ;::_,;; 

receivc::,d by U10 Fu;-,d, OFS 656. 12: ,;rC'J.lc~0s 0:11:/ t >2'.:: cov2:__·5:qc 
r,1c1y :Oe terr;c:i_ri,c1t:.ec". if u contributiilt:, e:::rnjJloyer £2j__1 __ s ::o ::.:2'.: ""•2-
qu.ired cont:c-ibL:tions, fccs 1 pre.mh'n:~:;. As '::.h,~ te:_·,-,L1c:.-cic,,,, c1a:.c.: 
was o;,. Sc1t~1.cdc1y, t:1c::: ,::,r,19loycr wouL::1 be 9ivcn -c.i.l t.::e _:o:;_::_,::;,.-:i:1,J 
l'ioncay to r:1.akl:' paym•c>r1t. Thee:: evidence indicutes -c:12.'::. cl::i.:-:,2,:1t hc:cc:-.: 
cio:1e :.:iusincss '::itr_ t.Lc Sta.trc: Accio,::1t Ir,surcincc r·.::-,c. ::o~ :-:-tc:.;.ny yec\r:,:: 
a_._1c1 hdd a~'.'/2~/S n:clc~e f)C<:/n1,~nts lJ)' iLLa..11, CL1d in t:-~2:.:Je ~·:,r-:~e c·~s0s 1 · the 
~Jer1eral 1-ul(~ :._s tf-:Ll-~~ ~JCJstir1~J of a l.et.te::c cD;-~st.i.tl:-::.::..~s ?z~·:7:--::·:?:-1~.=, r:-fo 
Arn lJur 2c1 1?,~-~\/[7:c:;:~:~, Sc:~ct~on 17. 'Th.:~-:__~2 is no f:\."il~lo::,~r: c,:_~ ~i,-:1•2:1 ~.-.::1c.:. 
c·hEc>:. r.-/aS -c·C-cei 1/L:d t_)~) t:i1e Fun.Cl, b,,~~1' ... !(:;\/G~=-,. tl1(:•J...-.~ i~ 1~_:;-_.=c1_::1_·1:-.r2.\re::_--:.(::'.(1 

ev j_ d8t1C e tr~ at tl-J. ~2~ 2rnt) l O )'Cl... p1~e p a.r c-fJ s (:!,✓ et· al C ij_e(; ~-r~ ~3 cl.:;, t ec~ ~::, e f, :>2}"7'~ .Je r 2 J.. I 

1978,somt'! 0£ whic:: ':Jere c.Cc,)o::;i.ted ti18 foi.lowing i'.c:-.c:.2;.y. :-:cc: 0:S:S GSC:. 
427 :-e.~1ui:i::ed re.c(:~ipt by the Fund .:.t -:tl,JSt be presi.:.,:·.ec:. t.rv:, :=.;·t.c:1t:., 1.~e 
would l1u.vc so statec7.. .:.s in ORS 65ti. 4.19. a~v~.ng :;;2e:-; 2!",,: :12r.:.::d 
the. ':li :.nc:~sess 2nd ha.vi.ns; exami.nec. all of ti12 E:~vic.,2:-.::e i:: -';:r,is case, 
I find that cl~imunt maiied the rGquisi~c pa~ne~t ~c~ore the· due -date, 2.,!d co:-.seg1 . ..:.(~ntly paid it purs· .. lant to O~S 65G . .:,2:-. 
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epteraber 30 , 19 78 and reinstated or. Octobercanceibed on
v/ith ■ receipt of the required deposit, ORS 656.552 .
could request that funds on deposic with the Fund
premium, .but the Fund need not honor such request,
the circumstances. The employer''s deposit v/ith the Fund was i.ntact
during the period October 1 through October 12, 1573. However,
there was no automatic transfer of these funds because it v/as not

12, 1978
n 'employer
applied to
Pe n c.  n c" o

determined that he would renev; coverage' v;ith the Fu.nd. He applied
again for coverage on October 12, 1973 with the recniisite registra­
tion fee ('Fir. Fx. \r

OPINIOh

Determination date of policy was Saturd
1978. • The next business, day was iic nday, October
120; 137.010.' At issue is v^hether fne employer m
of the annual renewal fee pursuan't to ORS 656.50s
provides for te]:mination of .coverage by  the Fund, 
a contributing employer to pay any required contr
pretLium, or deposit on or before the due date, th 
minate the coverage by criving' the employer writte
ation. The termi.nation is effective at midnight.,
days after the da':.e notice is mailed. Piov/ever, t

■ / 5c.ote '!iC 'j 1 jO ,
1975, ORS 17i.

ie tim.sly payment
ORS 6 5 5 . A '.L /

On failure of

not take effect, if .prior to the effective date, 
the contribution fee, p'reniium or .deposit due tocre
alty imposed. .The employer contends fnai; the mai
constituted a payment pursuant to ORS 6 55./! 27.

L
th

Ui i_ 1on , .Lee,
 Unc 5r.a 1 i t.er —
.notice of ter.min 
ot 1C So ti1 a.n j0
mdnaticn does
e emplov'er pays
er with any pen 
nc; of tf;e fee

Tne cFiock dated Septeinber 29, 19 78 ]n tiic
to the State Accident Irisurance FuCid shews a bank d
ober 5 , 1978. Several other checks, vdiich the empi
v;ere .mailed the' same day, shov; bank date stamps on
The State Accident Insurance Fund cites ORS 656.419
position that rc jouired fees o.r preruiums be receive^'
However, tl'Lis section concern.s is.suance of guaranty
distinction to ORS 656.427 which provides for termi.
erage. While 656.419 provides that the fees or pre

aiviGunt of /Id
ate stump Oct 
cyer testified
October 2, 1973;
(3; for tl'iU pro
by the Fund',
cont CCts in

mium.s i.u.St 0(-.i

m

received by the Fun* ORS 5 56.4 27 trovides oni'
may be terminated if a contributing employer fails
quired contributions, fees, premiums. As the termi
was o/i Saturday, the '; employer would be given til th
Monday to make payment. The evidence indicates tha
done business with the State Accident Insurance F'u.n
ana naa al lVS
qjenerai rule

maae payments
; that toscina

bv 'iua.il, and in thes
o.t

Am Jur 2d ir'uvmen ection 1
d by tiie

tiiO employe.

cl letter i;: o r. s 1: .i. tue
__ There is no ev'idcnc
Fund, ho'wever, ther.a is u

.t coverage
to p aV re 
.natio.n date
£ j. Xn g
t claima.nt had
d for many year
t'ppe cases , ■ the
s ca'.m.i.cnt, 5 0

check  was
evidence that tne employer prepared several cne<
l97'3,some of 'which v/ere deposited 'the foilowin*d Men
4 27 required receipt by the r'und .it iiiust be presume
would have so stated as in ORS 6 56.4,19. Having see
the. witnessess and havinc; examined all of tiie evide
I find tliat cluiman'; mailed the requisite payraeni 'c
date,and conseqeentiy paid it pursuant to ORS 656.4

n c o.n't r a'/ er t ea
d a “ ed ii ep:: emoer 21,
c. ay. h aa 'ORS 6 56.
d th C; s; t £i tu 'i e

nee in this case,
e fo i: e the  cu e
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IT 15 :-:01,-; TI!::::f:I:,~ORS Oi·(C,'.::~\SD th:it so :'H;Ci". C: P::::-o:::c:c:,2c. 
and Fi.,ial Grc':e:::- r:o. 5055-T\ a:::, d(~Cli:-::-c::s Boyd Cctr~te:-.:c:c:":, c:.::,a C.:::;_·­
.stcnsc:1 Con:3'~;:ucti,1n a :1or:-cowplylng emplo~'er be, :,::c: ti:.::. sc:1,i:C Y.:.c:cc~ 
by is, re'/C\.c_:d. :· ·, 

SAIF CLAIM NO. A509799 

ETTIS R. BROCKETT, CLAIMANT 
Cash R. Perrine, Claimant's Atty. 
Marshall C. Cheney, Employer's Atty. 
Marcus K. Ward, Atty. for SAIF. 
Own Motion Determination 

November 13, 1980 

'I'his claim foJ::- claimant's O.ctober 2t, 19:)5 lx:ck in.jGr~· 
'ih1S reopened effective Januar,1 16, 1S•7'J by t:18 Jca:::·,j under 
ics own moti0n j~risdiction, This claim had been orLginally 
closed in 1958 and claimant's aggravation rights hQv0 expi~ed. 
T~e claim was =eopened and closed subsequently resu:cing iL 
claimant receiving a total award of compensatio~ equai to 
7 0 % loss of function of an arm fo:::- unscheciul1.:::d c.i sab:i li t~1. 

Cl.aimar,t returned to wor],: a.fter ~hi,,; :~,1~ · .... ,c':7 c1rL·: •.vo:cLcc: 
at several different jobs. 
rience back problems. 

However, he cor:.tinucd t~ 2x~e-

Or. Carroll began treating claimant on Ja~.u0ry ~~, 

:;_97~. 1je rclea-;;ed claimar:.t for a "trial or wc:cr:," t.:~"c: cla.ir:.::i,-,t 
could not do the work because of increasing ~ack p~i~- Gn 
June 2G, 1979, Dr. Carroll re:iorted 1·u2 ielt c~_c:imanL :-_l,o·J::.,:. 
retire with total di s0.bi li tJ, due to his low b2tc~~ conci.i. tio:1. 

T:K! Ortho:,,a.edic Consul tan~s, :~n i"lovemr.Je:: ::. 0 7 9, rec;:ior tcd 
clain-,a,-it' s stopping work was b1e· best. trcatmc;·.·c. fo:c ~,in. 
They felt clai,.1ant was unable -~:o pe:.::-form c:G1y gainfu_'1. ,:,ccu:_:;.:....- · 
t~on on a Hustaln2d basis and w~s Jermanencly and totaiiy 
o.isa.blcci. 

On September 3, 1980, Dr. Bernson reportsct ~e h~d 
discilssed with claimant the possibility of per~cr~inq 
adcli tionc1l tests a.nd surg·ery on clairr,ant. C2.:;;.i:.~ant ·,-;0,:; 

agains~ such additional treatment. 

-153...: 

#
IT IS ROl 7 THEREFORE ORDERED that SO much c

and Final Greer No. 5055 A as declares Boyd Cars cans
stensen Cojis true cion a non complying employer be, an
by is, revoked. . >

ORDiER
f Protesed

a
trn

.a' Car- ■
sSiSie nor O'

SAIF CLAIM NO. A509799 November 13, 1980

ETTIS R. BROCKETT, CLAIMANT
Cash R. Perrine, Claimant's Atty.
Marshall C. Cheney, Employer's Atty.
Marcus K. Ward, Atty. for SAIF.
Own Motion Determination

m

#

This claim,for claimant's October 24 1955 back injury
was reopened effective January 16, 1979 by the Board under
its own motion jurisdiction. This claim had been originally
closed in 1958 and claimant's aggravation rights have expired.
The claim was reopened and closed subsequently resulting in 
claimant receiving a total award of compensation equal to 
70% loss of function of an arm for unscheduled disabilitv.

worljjc
expe 

Claimant returned to work after this injury iirt
at several different jobs. However, he continued t.
rience back problems.

Dr. Carroll began treating claimant on  Jar uary lo,
1979. He released claimant for a "trial of work," but claimant
could not do the work because of increasing back pain. On
June 20, 1979, Dr. Carroll reported he felt claimant should
retire v;ith total disability due to his lev; back condition.

The Orthopaedic Consultants, in Novembe:: 1979 , reported
claiiT.ant's stopping work was the' best treatment for k.im.
They felt claimant was unable to perform any gainful occupa '
tion on a sustciined basis and v/as permanently and totally
disabled.

On September 3, 1980, Dr. Bernson reported n.e had
discussed with claiiuant the possibility of y:)er::ormirjg
additional tests and surgery on clain'.ant. Cl ii:.umt v/us
against such additional treatment.
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SAIF Corporation, on October 6, 1980, re.ques"t~a a 
determination be_ made of claimant's disability. The Evaluation 
Division of the Workers 1 · Compensation Dep2.rtr:,ent, on Octobi.:.:r. 
30, 19 80, recormnended this claim be closed wi ti1 ,rn 3.\\•a~d of 
additional temporary total disability compensdt:i.on,-f:cora 
January 16, 1979 through September 3,· 1980 and claimant be· 

granted an award of compensation for permanen-:. t·otal disability. 

ORDER 

Claimant is hereby granted an award of additional 
.temporary total disability compensation from January 16, 
1979 through September 3, 1980 and an award of compe~sation 
for permanent total disability effective September 4, 1980. 

Claimant's attorney was av.-arded a reasonable c:.ttorne·y' s 
fee in the Own Motion Order dated August. 15, 1930. 

WCB CASE NO. 78-2647 November.13, 1980 

LYNN CRAMER, CLAIMANT 
Gary Bisaccia & , ,Kerry Chipman, Claimant's A ttys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

· '.:.'i::,: clair,wr:t 3Ccr:s Boa.rd revie'.•J c..: th.:~ ::.-::;;i:0rc::'.c' s ocdr~r 
~~ich otfir~eJ 3AIF's deni~l of his claim for & h~~rt 
<.l ';;. tB.CJ<: . 

~·::c~ Boardr afte:c ce novc- 1.-cview, ·a.t:L::T, .. s ar.::: cH..io:::··: .. :· :-.,·,e 
C:-:>:.r.io:: ~:1~J. (;1d0;r of· the Refc::.:-<=~e, ,,• c,JflJ of .-::.~_;::L J'.:, a;~·:_:,,~-::::1cd 

h..:;. r-12to c.nd, b:, t.h L~ :;:; 0:f erc:,ncE.:, i "~ :11;:ice a p,rc-t iHc:.1:c o :: . 

ORDEI< 

T~~ order of the ~oferee, 
a.cf i rm.:-: :: . 

.. ( 
L,_.._, I l 9C O, 

. ·r~-:is ;nJtt>21..~ carr,l~ ()J~ ::-0<JUlar1~, for :i-~~:ar-:·,1,~: CH! ;_-\~t,1~0a1:~r 

12, _1_~:SC be.fore :,~-al-:h,=i_r, t-.:.1, f!.(: f,?:r(_••:.: - ~::i.a.·],;c·,,=1n=~ ~p~)C:c~:: 1:·-:1 <:,.·:1~~. '··~·L~:.: 

r•~~pr~:::scnt:c(°: ~">T:/ {~::rry. Ch.~~-:.rr:an .:.~1~! r~;Jr.:/ i3.i~~:ccic1. 1\1 C>.•.1,::-:: ... , r(_:~::;;:L~--

r .. ::~n ..... ~~,- Sr',~Ji·' _r~J;:-i_j'.)1- t-' ;-').:. c:-.,'""C' j ·~ l-F,1 :\ '-,-:;-:-r i. "l" !,----..,.. ·-i.--, -n .. rr1•~ .~:· (),'" . 
.::;,,:. .L.t_:J ... t1 _.... ,,. •. •---=- ..... Ilc..i ... -1(:.--.),_ . ..,___(..,.ll L.~.1.l:. ~.t.-_....:..~ _ .. 1.1~: ,,·,::.::.- I.c~ .... ....,,, .v.._ .. ,,(:::., 

:~?}.)ruary 
i.988. 

7 ") 

.l _) • 
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The SAIF Corporation, on October 6, 1980, requested a
determination be. made of claimant’s disability. The Evaluation
Division of the Workers' Compensation Department, on October.
30, 1980, recommended this claim be closed witn an award of
additional temporary total disability compensation.■ from
January 16, 1979 through September 3,' 1980 and claimant be
granted an award of compensation for permanent total disability

ORDER
Claimant is hereby granted an award of additi.onal

temporary total disability compensation from January 16,
1979 through September 3, 1980 and an award of compensation
for permanent total disability effective September 4, 1980.

Claimcint's attorney was awarded a reasonable attorney's
fee in the Own Motion Order dated August,15, 1930.

WCB CASE NO. 78 2647 November.13, 1980

LYNN CRAMER, CLAIMANT
Gary Bisaccio &uKerry Chipman, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

■ Ti:e claimant seeks Board review cf the Referee's order
wh.rch aifirmed SAIF' s >ienial of his claim for hccirt
attacri..

T'k.r Ro^i.rd, after cle novo revievs',  affirn .s and acopt. :' tne
C'pinion and Older of the Referee, a copy of j.n atf.aciiG;d
Irureto and, b> this reference, is mace a part iie.reor.

ORDER

Thu order of the Referee, dated April it, 1930, is
affirmer.

This matter came or. regularly for hearwnc on February
12, lO^SO before Ratl^an Ail, ReTeree. Cla iranf appearrri arn was
represented by terry Chipman and Cary Bisaccio. Al Cwen repre­
sented SAIF. Aj'ter rha 1; ■ sec.eion the hearing ira.c roc ,>nve;:eri or.
February 13. The record closed aftcs' oral arcjiavientn on March .11930.^

Tne so.Le in-sue . s cc-iiiO'-'r 11 tv,
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l:he:n Z! 45 ·-10~r o::~; tcli::vi:,:io·. re:).::, 0£mc":r, st,,:-· 
[ccecr JI! .::i.cu 1:.c ~n:-,rcc:,:ir.-::: i,:;l ini:~,rct.i.o'n at 1·1is .,;1:1C('; c"J_"· ::::;n;-:)l(J'.r·t·.12n'.:: 
cL.1rir:g t:1c ;norr:ing o[ January .lO,. -.1973. The 1-m;:-k ~•p1:;odo .. ; :·i~ 
rel.:.t,::(: ,vcre un 1:1itn(=:_;f;ed. H0. had no i'.nio1.· ,n-.:-;i:col :·,istc,r·.1 of 
~-~!ch cc)nc:iti.on, althou,']h he hz1d ·e:-:pcrience;-:-; ·i:1'.:·-:r:T;il:.ter,>.: ._-·:.;·,22 
ci,,?~,t 1Ji::!in pi:evi.ously. \·lhr,:1 cldt1ii.ttej to the hc::;5:,it.::.;_:;_ th2.t d.:::y 

' -, h. . '- h . ,, ' 1:ne crn-2:::-9.:;ncy roorn i1ur~;o r<:ipoctec1 a 1story oi: onsc:'- 1r1,:1.u, •,10-:.<-· 
i~s on 3 T.V. ho~ever th~ medical resident ~epoi:tcd the sucide~ 
O _,..e .... c,·- t 1 ·~.~•_;c·1 -,.."'il')r ~··· 1 ~ .·~ l ......... - -n ·•h1·1e -::i•-.f-:, .. c- 111 ·--,-,i ... /-,,.~--~1~~.:-,1.::i '- ~cc·'- L\=: ..:lvi O.•.l,Tidt..8 .y ~,\. l,Ovl \v, . ' <::ed<..,.:l:J ~---1"-''. •, ,,, •. , .J.,J.lL 

2 ?'~S- 3 ~, j_l). i)r. 1'\mato, i:-ii:err:L,;t h'ho t::2aL:c~ h:.rr,. at ti,:~ ho::::,-· 
:~ii'.:.:l and ··chi:::rc-a1:t:1:~r reported he.ht,{: ;:;een s;.::ti:,,1 a'.: '.1is •.-,ork 
o~nch whe~ the initial episode occurred. The hospi~2l ~istory 
r .. • T •• -1 .. :, 1= 7 - • ] ' - ,~ " • ' . ,.. . 1 .c ;.., "' • ,_ -, b l . -- i " -- I . .. ' -~ ·1 -- .; ro ::-, r .. . ., .. ~t.:\ 8c;. :~ C: _,;,[r\J. ·J > ✓ a.c,,.~JLOUnc o ••. ec.r '- pr_.), _er,• .. - .. ,.,_.:.1.,,,~ .. 9 C-Gl-,IIU :o.. ,., 

brot.hc,i:, sir:-~c,.:r, .111ot:·1er ::ind father. It a.l::·.o r,"v,~al0ci he, l-.,,.d sm,::d:­
e~ one or t~;o packs o~ cigare~tes 2 -~ay for 2?froxim~tely 20 ye2~s. 
D r . i\ m ,", to ;,, c:.i v i. ::-s -2 c1 i. n F el):: l, a r y , l 9 7 cl t !1 a t i, o ·•:•: "' s ·.: r. ci !:i l .°2 t c ~- ::. ,,i t 2 

u-.e inl:arcl:ion .was a direct result. of job e>:0O~,u::e. (E:-:hib.L'.:.:. ·3). 

-Oi·, Fcbrua1:::; 10, 197G c~,2:L111C!nt:· v;,as L-.-cc:1:\'.i t?.i·,,,d ;-::,~• f?,art~•·:t;:::, 
Prer.ti~;s 1-.;,.:., l'cr S,\IF. The .i.nterviGw waE. rr:cor,::ed c.:r,c] iatcr 
transcribe:d (E;,:hit.it:; 10 F, .1.1) rcs1::ect~v•21y. :1,:: ::c_0c:·c0c; hr:: st, .. :::--
2cl •.-.'erk at 9:30 /1 .. !•\. ti-,e d2,y ~:-. q'.1c;stioi, anc: .:'.ccorcl.i.r:.::"; Lo hi:;':.::;.:.'-.:. 

!."outi;~.:,:: move-<: c';omi;::: T.V. set;:, :i.ncluc:ii1 1J console,::;, 1·:.c ·:.Ll ..... ~:1:::/ 
·,-,:y::U-,i:,q unu!',l: .. i:;. occu:.-re'!d u:11:il a:)out 11:00 :',.:,J. ,;.1£:'t~:.: r.c:: :-.c:-,d 

~).:.Ck'-'("i C.}:l, ·.--.,nc.'{ n1~·cr.•(·;" f,,r'"u l')()t•··c·/ c'·--r-··1·,. O"' t' h,::. '")r'- :-r-1 •• ;... L•· .• .::..--- 'I.:; ,1,,---1...: . ..;:. t •G-l ...... ~.J '-,:_ .1., _,,1__..!:. ...!1.:..:,.:.-,;;i ::, ,;, .1.,.:. ,,..,,, .L:~ ~.,;~ ,l.......i � t 

p.:iirc,,:l it .Jnd ·w'· i"· '"'O'·'n, •. .-,,, , .. :,,-,.-. 7 ; "·:·r:,-~l "4J1o'·'~r,r· ;: .. ,., .. ,T ?•c•-u,:--~ _ L _. ·- ·- ........, •' � '- J ...... t_ - . .._,, . . .L ...._ .L -- -- \. . C, ,_ ~ ~ ,.__ ; _ ,._; •. 1_ ..J. !~· .J ,. I 1.,,.l 

cnassi:;; ·.-,hie!·: fc1t:: as i[ it w,2i:c:::;hc(i t .. -,ice 2s :,lllch .:.ic-. i,i: c.id. f~~:, 
s:,1r.1pto~ns then c;o;n;n1~nce::(l. (E:-:~1:~.bit J..l [)q~; . . ~ 1 ..:, 1 ' r. (JJ. "i-ic~ ric=!\1i:;;.::: ... ~ 
h 12r he smoke-cl one: h:i.l[ pr,ck of ci(JC::!~•~ttes 2 da~::'• (E:-:::ib.~'.: 11 p 1;. 19) 

D:. 2ilr~ooa ~-~-, m0dical c0nsult2~t far S~!F, 0pined 
the.re v,:as r,r) cau;.;~~J. relationf-:J·;i.l_"J> !-~e b::1sc~d ~~!i~ o~·)i:-1.: . .:.n .-;:~ tr'.:::: 
:-. i s to c ·: · o t :3 ·. :·. o l: i;, ~~ , :: 2. rn i 1 ~: 
;ii.fie .. ,;,,: ri,;.-: f::1cto1:::., 2:.:1c1 

·:; I~ f: f i C i C ll t. St::(.::,;:,~ ,:; 0 c': S . t 0 
L!. ' • I • 

hi.sto:y, ~hich h~ 
c~~~ claimfuGt w~~ 
h o •.; c f) r 0 c .i 7.) i t a t: 12 ci 

.l t) i:; (~ ~1. {:; ,~i (·l :. (J ~--~ .: .. ~/ :; .i. ~i -­
t! Gt s L:bj '-':C tc,c. to 

-~ h ,:~ :. n i: c-: .c :: ·i.:. i c.1. -i .. ( r~ :..-: r. ·:_ --~ ;_ · ... 

c:.t2:t J.:7:an t. t •• /aS e;-.:ani.-~ nee~. l)y Cr l (;rc):.:~::Jrnt.~.::, :~r: ~:•.~-~ n i~-:.; ~ ~~r1 
:::r:::_)teE,:.;cr :,_;:s. Clair,:ant':~ !1i.stor:,; ther. w.:s t:·,(:; or::.-::: c•cc~,rrec: 
.:...~.::,.;)u·: J_l:20 ;\.~··.:. a[t-::c r:·H),;ri11<J :Je:1 12r,}l. 'I~.'-/ .. cc~1~_~()J.(:S ~ ... 1c! ti-l2n !."e-· 

;,:·t~J ,:,:-,_~(: ~:;:-:.-·t.::; .:~ii nc1 ;1;_· 

a ':-:) 1 e::· i~ r-. t:: ~.\, ~- r :.: c:~ c t i. ,._,, i t. •.; 
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CIaiir,ant ciion a 45 year olci t:eleviaic.
L'c rGd’ an acute rnyocara lal inl'crcr ion at his ..lace cl
durinc the laorning ot January .10 197S. Tive wort epi
related were unwitnessed. Ke had no prior mev l; cal Sii
.such condition; althousjh he had 'expe r ienced 'int eirnii ti:

VJhen adroit ted to the hcscita.:c;iest pram previous.LV.
t; n e o ir\e r q e nc y room nurse reportec a history oi: onso^
.mc on a . v. however the medicail rrisiclent reported i:
onset occurred approx'lnuicely ar. noon while eat:.ng lun
2 pgs. 3 i 11) . Dr, Amato, inrernist who created him;
p^ital and thercarter reported he.had been sirting at
omch v/her. the initial episode occurred. The hospir.n
roveruls a JiamJ.ly background oi heart problem.': includi
brotlicM.', sist^j];, .mother and rather. It also revealed
ed one or two packs or cigarettes a 'day for a.pproxima
Dr. Amato advised ii: February, 197d that he was unab.l.'\mato
11: e infarct .ion .v;a a direct result of job oopoosure.

:• rrr.r.
einpjl
.lode
sto r
er.t
th a

vj h i 1
he s
ch .
• at
hi.s
a. I l i

ng c
he

te ly
.1 to 
dxh i

1 ; b I. ■"

oymenr. ,
•■/ o f

‘ 1   ^
t druy ■
1 : v/o r I<  
udden

X n j. c 1 w
the hoc 
'.'.'o r k
suory
la iraan r.'
had smok'
A0 y e a r
C cl t . £,*

hit 3) .

• On Febr uai: y 10, 1973 claimant' was in. cer\’.i e V ed O' ' j'jar n 'j r  'i
Pre nt s. s R . h;. for S AIF The .1 n te r v i e vi wa s r e corded and later
ora n. 3 cribed ( I I'l ,i. b i t s 10 k  ii; respectively. ho repc r tec hie s t r. r t —
ed 1. k at 9: 30 .h.M. th e da y i n q u e s t i 0 n a nd .r c c o r d i n g to .his S.i.Cj.
routi e movc:''i some T . V. set it .1 n c .1 u c i. ng c o n so ]. c o. iHi kid :cn .la
a ny *c n I ng unu.s r. .,'i u OCC 1 j r r ed unci 1 a iron t 11:00 .■']. a f t r.. he hac!
P   r: ked up 'and p 1 a. ce t; a fort y pouruj chassis on r.he v .ur .k bench, r .r"pa i r e d it and put it down . ii e tnon lifted ano thcr ;; O t y p c: u n d
C h S o i s ’which ,L e j. t a s i f it v/e i'ghcd t wice as much as it did. fi
s ■/ m pto iis T.hen coinm enced . (F Xn: bit 11 pgs. .3,3, r C/ U *./ 1 lie fid vis r
her he smoked one h a1f pac k of cigarettes a ci ay. (F  ibic 11 pc . 10

Dr. riarv/ood M . D. , 111 e d i c a i. co n s u 7i. t e n c for h /, IF,, opined
the re was no C a u :i 3 ]. r G .1 atio nsj': ip. He based hi s op in 1 .:n OP. the
r. i ,s to L of sr: O i: Lng , f a mily h fs tory, which he 1 a 'c 0  1. e d high.:.y a i.g
n i. f ic ct n t r i s factor and V claimant was oc sub j e cted to
a u f
A
• •

f i c lent. St e s s :: o as to . 1 C5 '•/ G pr c c ip i ta i:ea ul■| e i n r c ..
. _(F X .n i • 

Cl a n;ant w ci S exam i n 0 d by Dr . Grossrna n, int rnio:
P te her !..97 O . Cla irr.a n t' s h 2 story then was t . ■.e on.' : occ:urred
c.. Lr _ ].1 : 30 7'. aft s r mo'/ i ng eS' r a 1 T . V, con soj.es .'id then r e
ir.ov in \ a c na o is ' .from, a cab 1 • i <' t. He seated ne also ■'.d boc 'O .me
ing 1 rue set S m ho \ V. ear 1 i e i. Dr. eu:o3s:';;.vi op i. 3'A 1 •it pro b 
abl c' ne work ac t iV1 z y V/ il S a s ig Pi i .L i c :i n t con t.. 1. > t ^1. n L c c cc r .

' )  
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::;,1211t \-.·c:s e:--:ami,,cd by D::. Roger'.';, i1t.:2,r t -'~JY-;Ci 31 ist. 
ll"" Fn'.:'1-_:]c°'L"•,;·• 1)' 1,C!. rn1·.,·1r.:. \.-.·,c'-01··., th"'r. '·'"'S hr:, 'ri:,,' :','•r·-·-: ... 1: ,-;-,,..,:,,-:. -• t \..: ~ - ::.1. - _,, \.:,... ~ ~ ...... .,1 L . ,. '..I-.._:,. l • ' •.---l , j ~ • L.t. ' ...., ,l . L .. . . ~Al ,._ ~ .............. ·-

t. e: l -"c: V L-~ i. on co;~::;oJ.es of 150 pourich each t1,,;cncv pi::,ce:,.; c--.1t.:c a flC::t~ .... :.:.i 

oi: thirty mir;·.:::cs. "i:-\bout 11:00 A.!✓-.. •,Jit:1in a fe•.-1 m~:--,Jt•?s i.:ft.0:r 
carrying the. last one he developed a new burning in the ~anuhrjJl 
area. He felt better aiter a _few cinutes then sat· at tho w8rkbench 
and pu:i_lec1 c,. 'c:.•.,,(~ntv fiv,2 :::;ourid die.ssis out ,:_:,'f o. ::e:lc:•;isioc set 
a f t e r \ / }-1 i c i1 t :: E b u ~ n i ;1 CJ r ~ o cc u r r e c:1. Dr . Ro CJ e i:: s op i n 0 ..:; U1 c p :1 y s ~ c a }_ 
effects of carry inc_: th1.::: 150 pound cons-'.)le:, clur. i;-_(j 'z: ·cni:.:ty rr.inu:-,:, 
'lPr1·ou" ,.,3c - c1c:,t::.,·"-1' 01· 'p-'~-,tJ' c-~ o·'° ,-\...-_., 1·r,:·.,---,·c'··'nn ,f i'l· ::-." ..... ,-, ,:! ,, c. t.L 1-C ~ .eel .l,.c •. ng caU,;t.:: _L c.d( •. ·'-'-'"'· L.:.-~J. -

began ·..v:ic.hii"'! c:. few mi.nutes a£t~r the seco:-:c1 or tl· . .:..cc. of t:1c.3e 
c:.1!:riC'.;s. On th2 other hzincl, i,e felt if '::hC:i'.'2 ,,-✓ ,,.s mou: ti1an a t:,i:::·:y 
mi :--, u t ec in t e r v a .1. be t,..., •2 e n the 1 .3 s i:: 3 ',:_ r :: n u o u s i=' ;-, y s i ca l ,:=: f E o r t a n ci ch r:· 
onset of sym?to~she wou~d doubt the relations~i? be~ween the eff0rt 
.c:nd the coro:1a;:~l atti:1cf:. (Ex:1ibit 8). 

In i- 121·; 1979, De. Ar:1c:,to received :ci history ::;iuiLi: tc., t:l-wt. 
reported bv Dr. Ro0crs. He opined it was pr0~aSle ~he work a~~iv.:..~~ 
1-1.::s Zl ~:igniEic,:::,t cor,tributinc:: r2ctor if tlv:: .:1fi1•."Jt(:(:G nistor~-- wa~: 
Z:CC'JUitc. (E:-:;1~bit 9). 

ClaL1,c,:·1t testified •.-;hen :~r,0 ~;tarc0d ',.'erk i---.c- pie\•.~.::: ur: 
1:·or.t'/ pour;c chassis :=-:nc-:. carc:.<:::d i::_ thi.rty '.>::·t C') ·-:.;---~ wo::;,:· ::-i-,-:-:-1-:,:·. 
!-:':· th(_:'! ::1oved a. fo:-:-ty pound c:hassi;; 1.nto a cc:;Din12t .=: ::~ ",.:::,0.:1.:110•.:--:.i 

i.t, (,:::o:nbi.ned ;,.,eight 150 po"Jn-:i;;), cu""-_ of l:h2 '1.fc.'J. l~•C:· cher, ;novE-:; 
ancth,:::: 150 pouncl cons.ole to tr;e •,1oi:k :Y2nci1. It was lhe:, l-:0 ,:;'c:i;'_;-_·- ,Q\ 
f-.:(.:3 tc (:i:=,velof?e ::;yrr,pto,i"ls. 1\ft12r re:stir:c:; Le· lL':tr.:·d· a.:--,::.,tJ-J:r c:·1,c:.':-0:::<':-; W 
;,,/(iich {r~lt \?er\' hca\:-y .. anCi :=.hen sy:11t-:itcnns :Jec~rnt.: mo:·.·0 ·2e\,€-~~2. )1;::.-

t, 2 ca n1;:- d i :---:: z y , i:.z: s ~~~ ed out c, nd £ (:! l i.._ 0 g a in.::::; t c~ ..; 2 :-Ji t. e t . . I-1':-=- t 2 st.;__ f J. ,2(1 

i:·.? !Jacl srr.o~e1..i ··CL~orn thre~ ciuu::i.:.~~~:c~~ ~~o ()~:e c .. nc"i ha.if t;2.:~.::0c:::: a cc· 1 

~-111G --a~ Tnuc~ 2~-=.; f:1i1/O packc1c_1<:.1 :~ a c':c.y .. J-i'e ~;-:.-:at,2L1 he~ \-:i:-~:-! 1 i: :>::11 I•::... 
-?:e:-:t.i.s~~ obout ~fie e11i3(Jc:i8s c}f JliO'Ji~.,~; the he~:\\-~ier t:·.~ .:..:.·e ~::c;cs ~]C 

c,::0_:~,2 Lis an.:.;~,.,~c s to her \-lere ger~erai anc1 :1,,::'. hc:-ijt·l 1 t z-ccr,,'>?0 t;·; 

:-:::-ca.:.J -:=:;9ccif;,_: ac:ti,11ties. Fe, aJ.s,) ,;tatcc i.·:. to,:,:·: 1;:.::, "~·,_e:::::-i..,1 
rnc,,thi:. t=o i:ecc~:j_l a-ll th·c~ ae·i.:.,.:iL":. bt:c,::cse ot ,.1i:::; :·1 1.>::ar': .::·~ti:ic:--:. 
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Clc i iiTia n t v.T.s examined by Dr. Rogers, heari: specialist
in February • 1079. • Tne history then 'xas, he hah carr
television cor.soles of 150 nound':;

i . y .T\(Z\
eacn twenty paces ever
M. vithin a few mi.nates

per
after

. a
#

of thirty min'.:;:es. About 11:00 A..’
carrying the. last one he developed a new burning in the manubri .ii
area. He felt better after a .fev/ minutes then sat at the v/orkbench
and pulled a. twenty five pound chassis out of  a televisioi'. set
after which the burning reoccurred. Dr. Rogers opined the physical
effects of carrying,the 150 pound consoles during 'a‘thirty minute
period was a material precipita:ting cause of the infarctior. if it
began wvithin a few minutes after the second or third of .those 
carries. On the other hand, he felt if. there v/as more than a thirty
minute interval between the last strenuous physical effort and ehe
onset of sym.ptomshe v/ould doubt the relationship between the effort
and the coronary atti:ic[:. (Exhibit 0) . ■

In May 1979 Dr. Amato received h istorv s iifi.iT 1 n  to that
reported by Dr. Rogers. He cpined it was probable the v/ork activ
was a significant contributing factor if the amendec: history w'as
accurate. (Exhibit 9).

p 1 c  k  .D u [ 
work' bench

d t.'ion . laoww
U

Claimant testified v.’hen h.e started w ork he
for.ty yjound chassis and, carried it thi.rty .fear to Ine
He then moved a forty pound cl'iassis into a caoinet  .t;;
icy (combined v/eight 15Q pounds), out of the way. He then move
another 150 pound console to the work bench. It v/as then he sta.
ed to cievelope sym.ptorns. After resting he'lifted an other chass .'.
v.'hich felt very heavy and then symptoms became more 'severe. rie
b e c a i~'i 11 dizzy, massed out c; nc fel.). against a uabi net. • He testifi
he had smoked  from three quarters to one ana half package;:: a dav
and as, m'ach as two packages a day. He stated he ci .in't tell M.t.
Prentis.s about the episodes of moving the heavier ti'.iue sots
cause his answers to her v;ere general and he hadn'
recall specif,i.c activities. i'.e also stated i .: took
m'.cnths to recc^il a 11 th'e de'tai.i.s because of nic hea

OG ••
stepyeo to
attack .•

m
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im.:int contends i1 LS myos.:~n:ial L·i:>Hct iG,1 .r(:St.:lt.~~ ... -': ; .. :c :·. 
c,pi:;o,:•~:,; •,·thich occurr12d in ·the co:.rr,,,c: of his e:;·,,r,,loy;r;e;Jt •. .S2vt::•::·,,,l 

ph;sici~ns co~cludcd that, ba2ed on c:aima~t 1 s rcpo~ted h~~to~y. 
t:1(:r0 ···Jc,s c1· E1edical !:'eL.1tio:.1s:1ip of c:10 ~.1,ju::.- to c:i.,:.i.m,::-,r: 1 ::. E:rr,··· 
~)I 0'.r'17,(: .1 t . u:1 fort L: nz. te 1.y the •2J? i scd es re la tee: "'~ r<: :.in·: it. r:-~.- ::; se(.:; .;=. :~d 
ther,~ a~-2 several inconsis~E::1cies in c.:lai:nar.·:.: 1 :,: s.i•;.:::,;. h:>:-;LC)r~1. 
~r:: ere ,,_,.,0 re t "'c O1:Jl)O s i nr-J 11 is t~ ~ i es c:: t. tl-t €2 :-lo f. :-- i ~\.~'"~- f ._ ~-.. ..: t :.: :·. -. s y :r:-~ ::i.:-J:·:--.s 
a::GS!:.> ,-;h·i.J.e w0rki~q at a benc:·~ ·a,":c1 they occu~i:r::d 'tlh::.:.e_ e21c.:r,g : :,1cr. 
!\::;;,:; ;:::,~spit<=.• pointed questions !)y The Fund's .~r, 1!<:'!.sti::r,t~·:r o:.<:_,:;:;_rr.::.::1~: 
Ld:.-2;' tG rQla::.e he had s.ymptorr,~; while J.i£ 1:i:·,s t:ir<'..ce ~.50 r:,-.:1u:sd '.:·.v. 
sets. Nor did.he report that to his treating f~-1sic~a~. EQ ~i ... s~ 
!~~--!Cie z1:ent.i.cr: <:-l: said .~•pis{Jc1es ~hi:...--t,·~c:~ rnor.:t:t'"..5 ~ft{Z·r ;_:·._1:: tlr...:::e cd: 

~.nj·-..11:~- ,.:.r.d tr,at is the hist:ot·•; uoor. which tr:·-::• p:-,y.,.i..c.:'~:~,ns ;:::asc5 ~;.,~:.it" 
-· · 1 ..... r.. ,....,,,_ .... •c•--..· • - c1--~ ....... -:. i,_ ... ...... 'I""' ~·· .. 1- l -. ·: ... -::, ,-.•1-~f::- .... .... \.:.~ -·. ·1 -:::-,..•J·, 
._.,.)lll ... O,,;.; ·vii C.:1\.:"'c.C.J.OI,. Q.L;,.ani.. \.,,o,1t1c.ll'-•-::> 10:. .. ,..::'-' .:,l,J.,.•::r'-"c ,. -<-,,.,::;1;. 

cf ;,E':,:-1;:y dne: to r1is illness r.owr2V 1;!C '.::heat i:..: ::iJ.s·-~ l~:1~:0rc:,i:i::;::.·::..,>: 

T:·.c ,'.(~c:orcl .;1l!::,o inc1i.cE,te:s clc:L1-.1r:.t r12::_:io::t2d ir,c,).1si~"'~1.::nt:~:-,: :.:.:K· :-,··· 
mot:r~t t..)f: cigt:?ri.::tt:es l1e srnokeJ .. Cl(1im2-~nt's 1.~a~t•.: ~:l::sr.z ru~.i.:,- or1 i~ 

u:, S li p~)n r tee: i:ir:e: mater ia ll:.,1 in cons i:::, ::er: t s ::.a ·t.0r;.,;: ,~ ts . :;: con:.:: i. L·,r~ie i,(-; 

bi:lS r.~)t.:. ::;D:>~:-.:d.nc::l his req~irt~ci bur,~•~n of p: . .-~)oi: ~)}' __ E-<q:;c,·.:L::::,,.:·,:~.:? 
cf the evidence. 

I'l' 
' .... ....i... I 

IS l'iOf\7 T!!E:·n.::?ORE ORDERI::i; l:'."'1a t t.n12 1?.mp}oyc::- r 1 ~; 
:_.978 be and .the i,::.1me hc.:'.!reoy -is fL,st . .::i.r;.e;3. 

WCB CASE NO. 78-9487 

KATHERINE DUNN, CLAIMANT 
Cottle, Howser & Cue, Claimant's Attys. 
Keith D. Skelton, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Review 

November 13, 1980 

•p: .. ;.-.- en.1pJ.oyE.r ar1c.. thf! cla.:~man t. s,22~: i::oc1.:cd rev:1.C:'.i ~·-· ·cc,.,: 
R•::·:~·eree' s ord.:::::.: er.t~:r:-C!d in tnis ca,,t::. 'rb:: ci~1:;~,ioy2~:- ,_;,::::1t ':t..i:: 

tl·,c:! a.w ... ;_:cJ oi cor:T;)ensation grar.-:t:.ed bv t:'le Refe;:!Cel~ .L3 e::.-·.cs~;::;iv:~, 
;;;r:d 'cL:t::.m.;.nt. co:rtend::a !.,he is cnt.it:..rcd ".::o adcl.:. l::.c.~":,3.l r.::,.,_LJ~(l ; 

pa~man2~t ?artial disability c~mper.s2tio~. ~hs 3oar6--~inds 
Ji.:•ii.t~ ·;_l~~· .. :..:i::=:-_ee c:01. ... rr.;c°C.l':l .~cecitec1 ·':..:1e fc..cA:.:.s of -·:..r::: . .J CC} .. '.~t'.'~ .·~-1! :1._f~ 

c,l:o.er. 
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m

m

m

opinio   

Claimant contends nis rriVocai:nial r e £
Gpisoc:ea v/hich occurred in 'the course or his e:r,ploy;rion t.
physicians concludoc that, based on claimant'•& reported h
there  vas a medical relationship of che injury  to c 1 ai.mt'.r:
ploymc nt. Unlp ^rtunately the epiGodes related '//er:; urv/iu:;
there are several inconsistencies in claimant's crve;. hrs
There cere tv;c opposin'j histories at the hospital, _r.at t:
arose while w'Gi:king at a bench and they occurred v/h_..e ea 
Also despite pointed questions by The Fund's inve s'ci ::a tor
failed tvo relate he had s.vmptorns while lifti:';c; tnree 150
sets. Nor did
.•rude mention c!:
inj'ur. y and that

no report thW 4 co 'n r £ 11 0 cj r r n '• 1

3a id . .'p i socle5 th ir cecn raor. rhs
is the histo;: / ucon wh.ich the

opinions on causation. Claimant contends he
of me a: ary du s to his illness hov/ever that is
T r. r c c:o r d a ]. s o i nd i cares c 1 a ima n t r e po i: t ed i n c.: >
mounr of cigarettes he smoked. Clai.mant's case
unsuppnrted and materially incons is t en t statements
i'.as r.oi: sustained Iiis reepuireo burden of proof: by
■of the evidence.

pn ys lo.r an .
ofeer ripe u
phys .LC i ans
O' i sur l.erccL

also uncorro
n s j s r o n r i
;; es r. s f o J.

I CO

u 1L ec
. S e r 
\T, to:: /
r ■ em

s e d
uor y .

. symi'p
c r Tig :
ola i ri'.

pound
lie t

are or.
a 3 c d

ly on
nulude

.. k,
1

:':0

'ro:
PIC
a n t.

no

C L i .arcn
IT IS NOW TllFPEFORF CRDFiREO that tne emiployer's deni.
1, 1978 be cand .the f^aine hereby  is sustained.

November 13, 1980WCB CASE NO. 78-9487
KATHERINE DUNN, CLAIMANTCottle, Howser & Cue, Claimant's Attys
Keith D. Skelton, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Order on Review

Tl.n employer and the claimanu seek Board re'/le ./ of o'; ':':
Re'leree's order entered in thrs case. The em;. ioye?? cunt u. o r
the av/ard of compensation granted by the Referee is ercessiva
and ■claimant contends she is entitled to addi.Llonal an.^rd
pormanont partial disability co:mper.sauion. The Board 'finds
tiie Re::er,ee correctly recited tne facts of this casr.; tr: a._s
order.
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-::er o. d;z: !10Vo review of the n~cord ir, thi E c,::.:;_t! - ti·1-:,, 
Board reaches :i. d.:i..f feren·t conclusion t:1an that of t!·,1~ Refere1::i. 
CJ.a.i.r.1a:1"r. is 35 years -:)lei a.r.d has a hi~:;-h schoo]. >l,...:.s ,Jri- che_-- -
job trc,].nin~r in electr.onics and as a. _d.ietary aije:.. .-.i:'l>~ r.~e:<~i::.:a::. 
evidence indicates c"}.a.imc1nt shot:.ld avc:i.d occupation~-; :_;:;-c~qui.:·in~r 
p~olonged standing or repetitive beneing and twi~ting; It.is 
felt claimant could perform sedentary work requi~in~ :.o l·iftin~ 
over t~n ?OU~ds. ·Claimant has undergone two surgeri~~ to-~er 
back due to this injury. Als6, the ~edic~l evidence ~neica~es 
part of claimant's contin~ing back.difficulty is 6u8 to.he~ 
e:.;:cessi ve wei,;_;ht. I-t has beer. sugsested. clai.'.":1.:.n t:. re<lucE: h2r 
v.·E,ight ·0:.it she2 has been unabl2 to do so, and she als,) fa:::.l• .. ;d 
to fo 11c,w thr,:mc;h i1~ her. 2xercise problem. Sil~ce th.;. "c: it.~• .... .:·:i.-, 
c~aima;1t has b(::er: :r·etrained as a secretary whi.ch ~:"ivr:,s her .:i 

skill which etihances her work oppbrtunities and he~ earnins 
·capacity. Ba.se.:l on the recorc. in this ca::;e f~~.d co:.1s :>~c:i~~in~; 
all the re~eva~t facts to -determine an in1ured worker•~ la~~ 
of wage earning capacity, the Bo&rd fi~ds~the ~efer8~ 1 s a~&~d 
cf compensc.tion is excE.::ssive. ·Based on tr:iir; san-,e cv:L.::.1c:r.ce .-
the Board fincis claimant is entitled t.o an a\•'i:n:·c!. of 8or,,pens;.1tic~1 
equal to 112° for·35% unsch~duled disabiiity for her back in­
jury. "This is in lieu of a:i.y _previous awarC:s of L;:1t:c1,,~cuh.d 
disability for ~his injury. 

'l'he Referee I s order datec"i .Janua.:y 25, 19B0 :~s i.:.::;c~.:.fit~L~. 

Claimz,.nt is hereby granted an a.ward of·compe,1.s"1·.:.J:-::i1 (~~~-:a.l 
-to 112u ~or 35~ unsch2dul~d disability for her back ~~Jury. 
'l'his is in li,:::n o:f. any previo·.:, a."iriards o:E .um;ci1edu1l':.-5 d:i.:,-­
a·oil_ity clairaar.t i·,as been gi:-anteo for _this iLjury. 

rn-.~ remai.na.e:i::- of tbc Refe'ree' s order :l.:: :1:.:fi:rn:e..::. 

WCB CASE NO. 79-582 

ARLENE SIEMS, CLAIM~NT 
Rolf Olson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Review 

November 13, 1980 

'I'h.i.:5 c.:,s8 .i.s before the Boa:::c. on the.:~ s,:..IF C·.n:;:o·,· .. ~::;.cn 's 
( r:;·n:i:·: ,~eque st that it revi ev,; -:_:he HE:f c ::c~~' s ,.:i::~de::.: '.v,.:i.,.:: h '=-P:,0.:1 t0d 
-·• "'1···l·1=1r:r .. co·,-n•)(-~ 1'r:•:.-,·t1· 01·· "t·•ua..1.' t,• 3'>0° ··r,,· l"Q!'· ·•'!lS•':..,...,.,,,·i ·:: .. : ])C-• 1·-"-' ••.;;., • ,. ,._., • ..._., • U l,: ~ , .. • :l 1w1, I • t:::: ,j, J ,,. • ..1 ~ \J \.I ""'•· t ...,_.. • l 11w ... • "' \;: ~.-, , - ,,., 

r.1aricn-c ;)a:::-ti2.:l. disa.bility. '.~1 1·1::: SAIF t::ontend.0; 1:.;ii-.ti.:. ,::!.2.in;::~!,-·_:' ::; 
l .... ,,10•:·-:·,,1t ').,...(."'l"'.'ticr=-u·' an °•g·g,~ ~,, ··. t: ()'1 o·-- , .. , >- •)·.-,·, •• ,,,·,•-: --t·: ,1,, ,.,.:;··-(~ 'i.---·~•.:.::: .l:~ ....... J 1;•--''I..A-~~ �.- l u .i..uvC ...... .., J_ .l+"-"·- l·L."'r ..,_r..,..___ ...... V .,.,.A.. 

-~ion t:i.-it ,;-12.s tempora:c•_,' on1~, . .:1nd t:-1e D.:::termi nat:.c,n ~·:·,:der 
s:·.oul<:'~ be affirir~c.~d. 

-158-

a de novo review of the rcicord in this; cnse  th::;
Board reaches a different conclusion than that of Referee.
Ciaimanr. is 35 years old and has a high school yli^s on che 
job tra.ining in electronics and as a dietary aide. Tlv^ iV.Gilical
evidence indicates claimant should avoid occupations requii'ing
prolonged standing or repetitive bending and tv/isting. It is
felt claimant could perform sedentary work requiring :.o lifting
over ten pounds. Claimant has undergone two surgeries to ner
back due to this injury. Also, the medical evidence indicates
part of claimant's continuing oack’difficulty is due to_her
excessive weight. It has been suggested claimanc reduce her
WGiight but she has been unable to do so, and she also faileci
to follow through ii. her exercise problera. Since th.i.s ir.j .ryg
claimant has been reti*ained as a secretary which gives her a
skill which enhances her v;ork opportunities and her earning
capacity. Based on the record in uhis case and consi.fnering
all the relevant facts to  determine an injured worker's los.':;
of v/age earning capacity, the Board finds the Referee’s award
of compensation is excessive. Based on this same evidence
the Board finds claimant is entitled to an av'ard of compensation
equal to 112° for 35% unscheduled disability for her back in­
jury. This is in lieu of any .previous av/ards of unsciieculed
disability for rhis injury.

ORDiVR 

The Referee's order dated Janu^iry 25, 1980 .is :. odfio .d.

Claimant is hereby granted an award of compensa .cni egra.l
■to 112° for 35i unsch eduled disability for her back mijury.
This is in lieu of any previous av/ards oi; ,unscnedu io i dis,  
a'oility claimant has been granted for this injury.

#

m

The remainder of the Referee's order is

November 13, 1980WCB CASE NO. 79 582

ARLENE SIEMS, CLAIMANT
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order on Review

This case is before the Board oii the SAIF C .)rpc.v.. r.icn' s
(BAIF; request that it review the RefcrcmAs order w .ich granted
claimant compensatici: equal to 320° lor 100% unschcci:'!. ec. per­
manent partial disability. Tfio SAIF contends uhat  s.'i.aiii'.ant' s
employment produced an aggravacion oi her p.re  e>:ist.:.u< ‘ conui 
tion t’n it was temporary only and the Dete.rminaticn t'r der
si.ould be affirm'ed.
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62 years old, :.:-:;.led a claim on LJ,:c:cemb,:,-: ;:-;: ; -;.9~-6 
allegiilq back, neck and shoulder proble~s resultin0 fiom co~­
tinuous and repetitive stress and sriain froD operati½q,p~wcr 
c,t:::wing m&chi.ne:-; c1t Fa.irview Training Center c:·.::,inril'::\•::,: . Tli:::: 
claim was initially denied by the SAIF but found cospe~satle 
l·):/ a Re:Zeree i!·, l1anuary 1978. 

'l'r:c Boa.r_d agrees with the Referee that ti-tis ca:<:c ':icU s:.;,­
tremely difficult. Ti1e m.:.merous physicians v.1er,_;. u::-,.,:):_£,'. to 
asree on even so much as the cause o~ claima~t•s pro~~c~. The 
general co~sensus is that claimant- ha6 a pre-existi~g condition 
of some type which.was exacerbated by her wcrk at F2~rvie0. · 

On I'Jover:i.bE:r l, _1975, Dr. ~-i'uf:1le:~-, a rE1.c.·'_olo:;i,,;,:, :::i.a_•"jn•:)s~~a 
osteoporosis and degenerative spontylosis of tho thc:·iclc ~pi~E. 
Dr. San~ers; claimant's tre~~ing physicia~, d~ag~osell cs~~o­
porosis and osteoarthritis with some nrthritis of th2 cc~ 0:{cJl 
spine. In late.:: 197G be found evide~,ce of c:.r-th2'..":~tis ct" t'.,,c.: 
right c;o.1rpal interphalangeal :\oL-1.t on tne ir,-.>~z £ing2t· u{ Lhc 
right hand. He noted reduction of grip in the hand ~esult~ng 
from th,::~ o~,_;teoarthritis. - Ee i.ndicc:1ted trwt elevatio~: and se­
duction of he:.::- arms produced pa.in :.1.nd ·was !)e_ing .::1ggr,.:,·J·2: tcd ,.)':/ 
her sewing work at Fairview. 

!J::.:- . I'ii()Ll re .. in late 1976, indicated that cL1. i.mat,': :--1ac'. 
b:"_ck :::yr:,p·::ur.1s for ·:J-.2 last tcr:, years. He :fc,ur;d r:1;__1sc-. .::i.c :::;:-;c :.•::,<:iJ.l . 
a,:--o-rc1 e~· of U'"-~.c.r-l-~1·n· e·'-"o"lc·gv .,,'1·1·i 7 ·1· :.-,--, ·f',::,-i"•- \•1·1ac: :,ll'' ·'·n:, ..L .-=, - _., ...L ,I. ~ '"- .._. L. Cl J. L,. ..... ..._ .) - j \,. ......_ C i 1 ,1, L.. .._ \..- ......_ L · C .._. \A ~-- I .. ._., ·-· 

cor.ibinatior. of o::.;teoporosis and d.egcn•c::cative· arthri.t·.i.i;. F: 1. 

indicatt:,ci cJ.airnan·~ coulet not· v-'ork at t:1at Lu-::,,~ and :!.:c:"1.a.t-2d 
her co;,dition ·c.G hc::r work b.::i.:c;, ;:! on '..::be hi:::t~~::cy 9:i..ve:·l tc >.i;,,. 
by cla:i.:110.r.t.. He later cJ-:.o.nc;ec h.i::; d:i.'}.,,;.-,osis to one --'~ fib·:-,_,-· 
s:i_ ti~; or cI·1.r."Ot1ic" r)aln $yndrorrlr::.. £.rt~ :feJ_t t::·!.iS. ~-.;_yT:1dro~~1c r:/,.i.:,, 

sc1f-pc:;:pet1..,ating, i. <.::., pain begets f .__1,:rU1er p.:t:: .. ,1. h,-· ::o.ir.,j 
clai~ant totally disabled. 

:J:c. Doli.n,. & chiropractor, in Ycbruar'/ 197 7, :: ;:o:i ;-;_ci-c,:;c:·. 
cl&iT:1211 t' s condition had been c:u:·onic before· he:L· wor ,-: at 
F,;,.irview, but it had becor:1e a.cute as .::1 rE:,snlt of t11a ,_ :<.·.1crk 
to the point that she had becoc.c ·::.otaily disab:1.2c. .. 

v::.. S0.nderi.;, i:1 r--iarch 1977_. lim:Li::ed c.lair;:c-nL' s l;_•f::tir:c: 
to ten poui"1df_;. He indi.cc1ted she:. could r:o t t,21~d f :::,r,_,:·_2.:~d, cot;.lc. 
r.ot nstc: her an-:1s and co'illd not sew. H2 L~l.t it ':;-c,,.s '..l"'.;li}:c~ ... :' 
that she wo~la ever re~urn to gainful· emrlojment ~nd t~at h~r 
job ::.it :·.-airvie,·1 was responsible ::: ... -:i:c dg~rra.vating. her o,-i·ceor:: r ~;sis 
ana osteoarthritis. 

Dr. Pasque:si, an orthopcdi_c surgcor,, ·Io·._;:-iC ~;'.'.) : ... i'~.,.i.tatimi 
(, '." ;":l.O 1:.io:1, but coi-,:; ici,.~ra"t.-)le -':ende::::-nes::; in tl1v, 1_,f,pcr ,.,nd 1 C(·/,_:i.­

cior::;a..l :::pi;;c areLLs. 1-le felt tnat p:;_a.c.i.;ig th:i j_·,::,;;:)cn:-;:,_b.ili~·:::· 
fo::.:.- c;j_a:•_:T,ar.t' s car.di tio:r or, ar. occ1..1:_,c:..t-iona::.. 6:L;;:;0c·1~,c '✓,,( '.,.:':.c. ::ic, 
0,1 the i:,:as:i_s c;:f a reff,ote poss:i i.:,ility ::·:c,tl"le:: c;;a.n ;:: ,~:::;cc.b:i _ _":..:i ;<,. 
l{e. :cecc.)r~-:ll,ertdec1 c.:.lair:lar ... t t30 secl~~n ta1. ... y· 1"..-A=.:.rl~. 011:_ '-!. 
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m
Clairaant, 62 years old, filed a claim on decembli, 19'6

alleginq back, neck and shoulder problems resulting irom con­
tinuous and repetitive stress and scrain frora operati'ag power
sev/incj machines at Fairview Training Center (Fairvievk. . , The
claim v;as initially denied by the SAIF but found compensable
b>' a Reieree it: January 1978 .

The Board agrees v;ith the Referee that this ca:.; '.: v/as
tremely difficult. Tne numerous physicians v:ere un.'ilu'.o to
a> ; on even so much as the cause oi claimar.t's piu/ tne
gu^nera.l consensus is that clairriant had a pre existing conciition
C/f some type v/hich.v.^as exacerbated by her work at r’nirmiev.u

On November 1, 1975, Dr. Nuells::;, a radio] o j'is ;■
O5;'teoporcsis and degrenerative spondylosis of fhs; the
Dr. Sanders, claimant.' s treat:.ng phvsician, diagnose
porosis and osteoarthritis v/it.h some <irthritis of th 
spine. In late 197G he found evidence of arthritis
right carpal inrerphalangeal joint on the inn ex fing
right hand. He noued reduction of grip in the luind
from the osteoarthritis. He indicated that eievatio
auction of her arms produced paiin and being aggi'
her sev7inq v/erk at Fairview.

avat(

9
Dr. Moore, in late 1976, indicated that claimant had nad

back symptoms for nhe lasc t.en years. He tc und muscui.c skeletal
disorder of uncertain eti.ology which he felt vies duvV. i.o a
combination of osteoporosis and degenerative thribis. V-
indicated clainiant could not' V;'o.r): at rftat time and re 
her condition no her work basv d on the hi:';6nry given
by cla'i.mant.. He later changec his dj.ag 'xosis Lo one  w: fibvns
sicis or chronic' pain syndrome. He ielu this syndromic was
self perpetuating, i.o., pain begets farther pain. Hs rcar.d
claimant, totallv disabled.

-ec.
'ni,'..

Dr. Bolin, a chiropractor, in February 1977, :''.ai.oated.
claimant's condition had been chronic before iier v^or, ; at
Fairview, but it had become acute as a resiilt of that wcirk
to the Doint that she had become totaily disab.isd.

Dr. Sanders, in March 1977., limited claimr.nt' s l.Lttin:;
to ten pounds. He indicated she could not bend ,for'.'.’ard, could
not use her arms and could not sew. He felt it was unlike.,
tint sue v/ould ever return to cainful' employment and that ht.r
job at f 'nirviev/ wcis responsib
and C's teoa r t: hr .i. t .1 s .

 iggravatingy ne .eopcr.usi

9

Dr. PasquGbi, an orthopedic surgeon. v„snc t.o ....j ta t toil
c f motion, I.iut con.sidera'ole tendi^rnes: : in th(r: v pper .'.indi lo':v''mn
dorsal spine areas. He felt that placing the ..■e.tpcns.ibilik;;.'
for c j.aimai'.t' s condition' on an occupational diseasG: v/c aid no 
on the oasis of a remote possioiiity rather thai> p'lrohabi
He recomiT.ended clai.mant do sedentarv V'Cr]:. onl'’.
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.Moore I in October. 19 7 7, indicated Fa i:r v i,c:;,,-1 'c.i',oul-~:: 
be resr.;-:msible for claimant's co"no.i tion based ·or: cla·.i ::n.:1r,t' :~ 
nistory of ir,c:ceased ·pain and the pr.ysica.l findj!:,cr c .f :n2..:::ker'L 
t,':;cder:1-<::ss. He felt claimant 1 :,.; condition becan1e incap::i.cita­
ting whi:i_e she wa::; working at ~;,airviev.'. Dr~ Sanders, in Au-Just 
1~178, i:ndicat.:::d claima;.1t would probably' be s~/:.;·,ptmrw.tic fo:r the: 
rest of her life. He later said he was unable t0 s0parate 
the syr,,ptomatic disability from the pre-exisirig dise:c..se · ar.d 
t~~ effect that her work at Fairview had on her condition. 

On November 9, 1978 the Orthopaedic Consultants-~ound 
claiman~ had a prooressiv~ oncoing disease in terms of hy~(-~­
tensio~ and osteoa;thritis. ihey doubted wh2th0r she ·wo~ld 
ever be able to ,~ork anywhere. They felt her work-had nc·: 
materially contributed to her p~esent disab~lity.· They rated 
her cervical cmd dor~,al spine ir:ipainccnt as moderate, ·a1 thoi.:..gh 
it was only minimal due· to this injury.'. 

Dr. Ne ans, u ::_::,sycholog i.st, indicated rer,<ib:i_ li tel t i"or, ·,·.'i.',s 
guarde6 because claimant had been off work ~o~ three years 
and therapy wc:,s not doing her :,,uch gcod. · Dr. ;·,'!GaM; .:ounc 
moderately severe emotional disturbance. 

Dr. Holm, an o~thopedic surgeon, f6und ch~onic rhoillbOid 
and trapezius strain, osteoarthritis, osteoporosi~, h~9er­
tf:-nsion and fi.:.nctional overlay. He did not feel t~-,,; nccupa­
tional strc:tin caused these· c;:onc'ii tions, but mere'ly .tGni_;or2:r.:..ly 
e:{acertated :.1--:.er,L He did· not· ::-ecomr,lend vocational. rc::abilf-

_ tation since claimant had alieady retired. TTe felt sne was 
capable 0£ performi~g light to se~entary work. 

In December 2.978, Dr.· Field, ai:i i,1tern.{s"c.; h·~J.f C.i.&llT.r.r:t. 

shouid not wcrk ~tan occupation requiring lor:g per10cis of 
standing and reaching over her head or any degree of ~ifting. 

On Jilnuary 10, 1979, the Determination Order gr~~ted 
compens~tio~ for time loss only. 

Dr. l-1a.:~1ons:i1 ,· an _;__;-1tr:;rnist, in :·.c,pternber 1979 fo.i~·;d. ,, 
. clai111c1nt wa:;; sufferinq .from U·,:;,:·ec ,k.i.nds of pc.in. IJ(:! t-e.~ . .::-.·:: .. ,,d 
the ri<cJ·ht i?C~ratho:racic, pa.in· to her '.\101·k at F'airv~,"~1:, hccau:;;0 
of the work with her .riqht arm. Dr. Mahoney i~d!~ac~! that· 
,-, -, c; ·l. 1na--·, t r - 1·: -: b ·~a c• ·1' .,_ a ,;;: l) :;,-, 'lD "t -~, -,, ]. ·.r--ni' ('·"·' '"id· cl ; d n :· .,. l' ; __ ( ' - -~;' -~ (\ 
.._.+.-!....,.l. I• .. -:i, ~-•- ..1.. ,.1-._L..1.. .. ., C:JC (,i. . .1..,. t,;: • V --~ Ul .+. .1. ..... )L., j:,J_.. - '--"-~~--:-

her wo:::-L there.. Ee ciid not ce,nsider Ler deqc;1.2ra.tivc· ·c:..:.cthri-
" . ,- ' . . h t . ·; .. 1 . ,· . c:.J.s o,:, c·.ne n,2,::1-~ or c·.r ·o:c: eoporo:0:J_s n2sp0nsi:J e 1c:,r ;'.•_•::_· ::·,1:·,-

p":cmc::. ::-It: con,;;iC:2rcc::d he~ com~-'let(:l·/ ciisab:l.c::i f_-oL,· :1c:,_t •• 

Dr. Poulson, an orthopedic surguon, fou~d he: 
outweig~ed the findings. 
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--Dr. Moore, in October, 1977, indicated Fairviev/ ehould
.be responsible for claimant's condition based'on cla'.’mant ’ r 
history' of increased pain and the physical findir.y (. f marked
tenderness. He felt claimant condition became incapacita­
ting while she was working at Fairviev.'. Dr. Sanders, iri /iugust
1978, indicated claimant would probably’be sy:spto:n.anic for the 
rest of her life. He later said he was unable to separate
the syivptomatic disability from the pre exisihg disease and
the' effect that her work at Fairview had on her condition.

On November 9, 1978 the Ort'nopaedic Consultants  found
claimana had a progressive ongoing disease in terms of hypt: r 
tension and osteoarthritis. They doubted whether she woulo.
ever be able to v/ork anywhere. They felt her work'had nc:.
materially contributed to her present disability.' They rated
her cervical and dorsal spine impairment as moderate, although
it v/as only miinimal due' to this injury. 

Dr. Means, a psychologist, indicated rehabilitation was
guarded bec<iuse claimant had been off wor'n for tfirec i years
and therapy w’as not doing her much good. ' Dr. Means found
moderately severe emotional disturbance.

Dr. Holm, an orthopedic surgeon, found chronic rhomboid
and trapezius strain, osteoarthritis, osteoporosis, hyper­
tension and .functional overlay. He did n>ct feel ths; occupa­
tional strain cduised. these conditions, buc merely .tei vporarily
exacerbated them. He did'not'recommend vocational.rehabili­
tation since claimant had already retired. He felt sne was
capable of performing light to sedentary work.

In December 1978, Dr. Field, an internisv, felt claimant
should not work at an occupation requiring long periods of
standing and reaching over her head or any degree of 'lifting.

Or. January 10, 1979, the
compensation for time loss on^

J3e term j. nat ion Order, g'ra r. ted

D.r. Mahoney,' an j nternist, in feptember 19 7 9 fo'.n'.d, 
claimanu v;as suffering from three .kinds of pain. lie .uelated
the right parathoracic. pain • to her work at Fairview f:)ccauue
of the w'ork 'with her .right arm. Dr. Mahoney ind.:. carei t.hat
ciaima'nt's Jnibrositis began at Fairview' and did not pre dar.o 
her wori. there,. He did not consider her decjenerative arthri­
tis of ■".he noc'x or her  osteoporosis responsiole 'for 'nor
ptoms . He considered her compie'tely disabled f.' 'omi' ■wowa .

Dr. Poulson, an orthopedic surcreon, fou'nd her.
outV7e i g'hed  che f i ndirig s

m
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La.::; 21 high scho:il. educatio;1 '.-1i::h r,_u [0:::·,;&l 

t:::-aini.r,9 bcyor,i that. She stz..·cted \"lCrl<;: on a rcgt:la.i:" ·-:.:.:.:.s.i:: 
in 1950 for Singer Company and wen~ ~o E'airviLw in 1S~2~ 2he 

c;u 1 t 'rJork at: E'ai:cview because of th(~ p2.1in on D2ccmte:.-· S, · ~-')·:'::;. 
tlaimant co@plains that Rny activitj lJcings o~ pain in her• 
right a~m~ She hasn't sewed even for ple~sure sine~ she 
qi.:..i t 1;✓0rk. rie:r condition has af fect86 ner cooking aT,a ho,1~ c.,. 
work. She knows of no work she'can do and, th2refo=e, ha? 
not looked. 

'J'.\1c He:i: er,~,-=? grant eel cl a irn.:m t cornr,en sa tio n <::(jUu..L ·::o 1-i: l ·Z ; 
he: was ,inable: to niach pe:cmancn t total -di sabi li ty b(:'!Cac..::.:c of 
1-,,~r lack of rnos:.ivation. 

The Bo~re, after de nova ceview, modifies the ~~feres's 
order. The Board finds that claimant had a 9re-exis~ing coG~ 
dition viliich was definitely exacerbated by he~ work 2~ f~~-~-
view. The cggravation was permanent to the ext8nt th~t it 
caused tr1e claimant. to seek r:,0dical. trea tr.k,n'.:: Cl<;; L:ta:1t Cc.i,-t 

r. 1 • .'J lor1g,~~:.L j~-l:-! t:. u -.:·t1 to }1e:~ r 1)r0vT~l-c!·~1s cc::\.~llf)a t i,:i~--: i:.i s '-': .r c 3 ~1 ~ ·t: o ·t 
tl1e job 0:(;XJSu~:·e. '!.:'h.":! con:;en:::~tis of th-~ me.died_'_ op..i.;1ic:;1·; i:c.; 
that claimant cannot work alt~ough this is base6 la~scly on 
tl·.e fact t:nat '.::r.e::: hci.s :retired and knO'l'iS of no \vcirk :.:Le c-:-1r, co. 
Th0: 9l~~1 sic:i.ar"s ·,,;c_~.-e ur.ab1e to -;,.c;ree on t:he c2it~s2 _:::;i c<t.a.itic}n-i": 's 
pcoblens, but it wus generall~: agreeci t:,at sLc, ~1i.ic'L rn~,ny, not 
all of ~riich w~r0 the responsib~lity o~ her ~ark at ?ai~v-.~~­
Claimu,d: lEi~; volunturi.l:,1 rcti:::-cc~ and ha::; no i;,iJt:ivat.i_:.i1: tc rc::-­
turn ~o work. She has a high school cciucatio~ an~~ s~~2~hat· 
vari2d wo~t tacky~ou~~ wj_th hor work J~ Singer Co8p0~y w~0ce 
she se,-:.-c>ci., cu.a oro.0cins, tc.u9·:1·t cl.z,,sscs, did ~,,lc~;,,._;o:;:\ ,,:1d 
bookk8epL1s;. ?he Boarr: concludes ::hc:t ciairr,,:t:-;t ha.s ~- Cafi.;1i t2 
?ortion of t~e labo= market open to he~, considEring toth 
the meaical record and .her age, Educatio1t an{ wor\ bac~ground. 
The Board finds an award equal to 192° for GO% unsc~~dul0d 
di. sc,bili ty ',-;-ould be more app.·copr iate in this ,~:a,:;,._,. :,,cc -N::, ,: _ j_ 

r,::-,comr.·:cn.d tha.t U1e F ic:Ld Services Di~.·::..s.i.cr, c,f t:-;c -:·Jc1:".~e::,_~,3' 
Comr.::,e:1,,c.1 tio:1 I::epartr:ien t make every ef i"c,rt to .=,:::;si:st ,: l::.:~tt1cc:~ ~ 
in ~ob placeme~i. 

ORDT.:.:E 

':i:'Le _order of tl-,e Re:=:f en::e dat2d. i-'iay 13, 
. ' ,. . 

:·:ir:,c 1. I:.:: .. :-::.. . 

Cl a .ir:1 .. rn t ::. s h8:-c:: by r;_; r 2-n t ed ccrn~1ei·: :c; ct Li,:rn ,::; u c.1 l · .. ·. ·:; 19 ~i ,~ or 
c C ,;; 1.::n ~;che:: c>11 E:ci 11e::-m.:1n er: t t.J art:. :i.a 1 cL :_:__;ar; i :_;_ii.:. y. T'.-,i ~~ -e: ·::c, ~.--::i. ~ s 
Li l:Leu of that g:::anted by t;-;c. Rc:'.:c::.~:.:;. 

-161-

#

#

#

Claimant has a high school education v/ith no fO’Cmal
training beyond that. She started v/ork on a regular basis
in 1950 for Singer Company and v/ent to r'airviev/ in iO'"! . She
quitFairviev; because of the pain on December 5,’ lOVi.
Claimant complains thar any activity brings on pain in her 
right arm; She hasn't sev/ed even for pleasure since she
quit work. Her condition has affected her cooking and houses
v;or,k. She knows of no work she' can do and, therefore, has
not looked.

The Referee granted claimant coinpensation equal to lOul;
he was unable to reach permanent total •disability because ' of 
her lack of motivation.

The Board, after de novo review, modifies the Aereree's
order. The Board finds that claimant had a pre existing con­
dition which was definitely exacerbated by her work a:. Fa:..r 
view. The aggravation v/as permanent to the extent that it 
caused the clainuint to seek medical treatment. Claimant can
no longer retuv. n to her previous occupation as a .result or
the job O'Xposure. The consensus of the niedical opjuiion is
that claimcU'it cannot v;ork although this is based largely on 
the fact tnat she has retired and knows of no work sl.e can co.
The ph.ysicians v/erc unable to ■ucjree on the cause .of ciaimanv; bs
problems, but it v;as ge:nerally agreed that she had niuny, not
all of which wrure the responsibility of her work ^.it Fairvm.ew.

is voiuntarilv retired an d has no motivatior. tc re Claimant
somev/ha tturn 'CO v/ork. She has a high school education and

varied work tackyrounc w.i.th her v/ork at Singer Company where
she sewed, did ordering, taught classes, did salcsw' oik 'and
bookkeeping. The Board concludes than claimaruf has a defiait e
portion of the labor market open' to her, considering both
the meaical record and .her age, education and work background.
T'ne Bo.ard finds an award equal to 192^ for 50% u.nscheduled
disability v/ould be more appropriate in this case. he d
rc.commend tha'c i:he Field Services Division of the Vk:rbers
Compen. .ation Department make every affort to assi.st ciai.nant
in job placement.

■ ■ ORDDR

The order of the Referee dated May 13, .1 .»3G is moc.ifioa.

C laimunt is he.rebv qranted ccmoerisation AU'ual s 192
60% unscheduled permanent partial disanlliry. 'j.'his uwar'i is
in lieu of tha'f granted by the. Refer;..!.

The remiaindcr the Referee b; orde. v;rn.c..

 161 

’ 

, 

■ 

' 



     
   
     

    
    

         
       

            
    

         
          

           
    

          

         

           
         
        

            
         

          
         

          

         
           

         

           
         
        
        

        
           

          
         

 

CASE NO. 79-5185 November 13 ,, 19 8 O 

THEODORE L. TIMONEN, CLAIMANT 
Becker, Sipprell & Hunt, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

The claimarit seeks Board review of the Referee•~ order 
which granted- additional temporary total disability·~~om 
December 19, 197G thruugh·August 10,_·1977 and av-'~-irdecl ~56n 
for 80% ~o~al unscheduled disability~ 

T~~ rnajoiity oi the Board, after de novc revie~, 
affirms and adopts the Opinior:. and Order of i.:.he Ref0.:: ce, _ 
a copy of vrhich is attached hereto and, by thL, refe::-e:ice, 
is made a part ~ereof. 

ORDER 

T~e order of the Refere~, dated A?ril lO, l~C0, 
affirmed. 

I respectfully.dis~ent from the majority of the Bca~d as 
follows; 

I would modify the orde~ of the Referee and firid clai~a~t 
is pennanently _and t.o tally. disabled. A'.; early as peci2moer 

1974, claimant's treating physician found cl6imant unable ~o 
be gainiu.lly employed due to pai.n in the h:ft groin v:i·:ich ,,.·,1s 
aggravated by mo~ion and nervous tension. Dr. Berry, Asso-
c ia t.e ?rofes scr ~f Ur0logy at the Uni ve:csi ty of Oreg en HG.:! 1 tl1 

Sciences Center, felt that cla~mant would ~ever be able t0 
return to a:;:--iy work involving any motion of i:1i s 10:::t l.,:g, 

In April 1979 Dr. Berry opined th~~ claimant~~~ medically 
ilationa~v a~d was unable td take loACT steps, walk r~cidl~ or 
do any ex~rcise involving his left 1e6 due to pclin. • ~ 

From the date of injury in 1973 th~ough l979 .ci~im~nt has 
been hcs~italizcd on numerous occasions either for surgery or 
for recurrina infections. In Januarv 1920, claimant•~ tr~2t~ 

. :., -
ing physician·, Dr. Gttrdner, again recorru1~c"nded s·L,rcJ2::.·:,1 due to 
uncontrollable infections and constricture oi the b~~dder :.eek, 
a..11 of wh.-:.ch wei·e related to L:.s 1973 inju::y. Tr,G.doc-cor felt 
c ::._a.in-,an t was totally G isabled from \-10:i:k cue Lo 2.i:, ::t · ~;r :::>ir.. 1HHl 

and claimant al3o was totally impotent and perman~ntly and 
totally disabled. 
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WCB CASE NO. 79 5185 November 13,. 1980
THEODORE L. TIMONEN, CLAIMANT
Becker, Sipprell & Hunt, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant seeks Board review of the Referee's order
v.’hich granted additional temporary total disability from
December 19, 197G through' August 10 , /1977 and av'arded 256"
for 80% to'cal unscheduled disability'.

The majori'ty of the Board, after de novo review,
affirms and adopts the Opinion and Order of uhe Referc;e,
a copy of v/hich is attached hereto and, by this reference,
is made a part hereof.

ORDER

The order of the Referee, dated Tturil 10, 1900, is
affirmed.

#

I respectfully.dissent f;
follov/s:

•om the majority of the Board as

I v/ould modify the order of the Referee and find claimant
is permanently and totally, disabled. As early as December
1974, claimant's treating physician found claimant unable no
be gainfully employed due to pain in the left groin which wus
aggravated by rt'.otion and nervous tension. Dr. Berry, Asso 
c.'Late Professor of Urology an the University of Oregon Health
Sciences Center, felt that claimant would never be able to 
return to any v.’ork involving any motion of his left leg.

In April'1979 Dr. Berry opined than claimant v/as m edically
stationary and was unable to' take long steps, v/alk racidl: or
do 'any exercise involving his left leg due to pain.

From the date of injury in 1973 chfough 'i,979 .claimant has
been hospitalized on numerous occasions either for surgery or
for recurring infections In January 1980, claimant's r.r. .'t. 
ing physician', Dr. Gardner, again recorrmended surgery ducj to 
uncontrollable infections and constricture of the bii cider r.cck,
all of which v/ere related to his 1973 injury. The.docr oi: fel'c
claimant v/as totally disabled from work due to lo:t'groin pain
and claimant also w'as totally impotent and permanently and
totally disabled.

#

%
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is 48 y8drs of age ·and spent. 20 year~ as d welder 
w1-ch i1:i.s only other work expeJ~iei,ce i:, ~arming a.n,:i lc•·~FJinrj, all 
of which he is ~ow precluded from µ2rforming. Purth8r, -clairn­
c1:-1t sui:fen; fro_r:1 mo~erate to severe anxiety n~ciction d:..recc: -1.y 
related to his industrial injury and diagnosed by the ~sychology 
Center in 1973. 

I feel with claimant's disabling pain, psycholo~ical dis­
ability superimposed thereon and claimant's treat:i.ny phys:i c.1.ari' s 
opinion thut claimant is unemployable andis physically perman­
ently and totally disabled, that the Referee's award should be 
modified and cl.ainant be granted an awaro of permanent total 
ci.i sabil.i ty. I find that the r.wdic,ll eviclenc2 SU:i_)pon::s the 
award of permane~t total disability without cl~iraant ~uvi~g 
to prove � otivacion. 

WCB CASE NO. 79-4954 

DONALD R. VITRO, CLAIMANT 
Phil Ringle, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp 

November 13, 1980 

The SAIF Corporation (SAIF) seeks Board review of the 
Referee's order entered in this case. SAIF contends: (l) The 
hearing should have been held in abeyance until claimant had 
completed his vocational rehabilitation program; and (2) the 
award of compensation granted by the Referee was excessive. 

The Board finds the Referee correctly recited the facts of 
this case in her order. 

-163-

#
Claimant is 48 years of age and spent 20 years as a v;elder

wxch his only other work experience in farming and legging, all
of v/hich he is now precluded from performing. Further,  claim 
cuit suffers from moderate to severe anxiety ruciction drrecLiy
related to his industrial injury and diagnosed by the. Psychology
Center in 1973.

I feel with claimant's disabling pain, psychological dis­
ability superimposed thereon and claimant's treating physician's
opinion that claimant is unemployable andis physically perman­
ently and totally disabled, that the Referee's award should be
modified and claimant be granted an award of permanent total
disability, I find that the medical evidence supports the
award of permanent total disability v;ithout claimant Slaving
to prove motivation.

#

#

Georg'e LeVis" 
Board Member

November 13, 1980WCB CASE NO. 79 4954

DONALD R. VITRO, CLAIMANT
Phil Ringle, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp

The SAIF Corporation (SAIF) seeks Board review of
Referee's order entered in this case. SAIF contends: (i)
hearing should have been held in abeyance until claimant
completed his vocational rehabilitation program; and (2)
award of compensation granted by the Referee was excessive.

the
The
had
the

The Board finds the Referee correctly recited the facts of
this case in her order.
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a de nova roview of the record in t~is c~:e, ct~ 
Boartl modifies the Refer~e 1 s order. ?h0 Board ~sr2G~ ·dith 
.5AIF thu.t cond-..::.cting nearings wnen the injured wc.rkct :~-::, ·:.n ~, 
voe a tior,al r,e:httbi 1.i. t<1tion pro0raP.1 is .C ;1tile. ·ur:•Oi--. cc'.·;,pl(;)\:ion 
o~. sucl1 prc~:LJ.ms the injured ·.-:orker I s 2.oss of \v,'1~-~·::: l"~c:C:J :.Tl•,::" · 
capaci~~ is re-evaluated by the Evaluation Division. It is 
tifficult to make a fair and j~st determination cf·an injured 
wor;:~:_r rs ·a_;_ sa:t.i.. l.i ty until he has completed or -othen•.<.:;;-0 t0.r­
r2.:i.na teJ the vocational rehabilitation process. Hov1ev12:·::-, t~)'2 

Beard is also aware of and bound by the Court of Appe~ls 
dccisi,):: in Hir:or v. 0t=:lta· Tn.::ck L:~11ec,, 43 0[. ,'..::::J. 29, ?2d 

(.l.979). -,fherefore, the Board fir~ds the Rel',:::;:ce cc:crc.criy 
denied s;,IF. 1 s rec2ucs'..:. that this hcuring b2 r12id :·.ri a.J,cyanc0 
o,-,d proc,~cded with the hearing in this ca_se. 

Consi~ering SAIF's seco~d contention, the n~~r~ finds 
that the Refe::.-ec I s award of cor.1-;_:;en::,ation i,3 c:-~ce:::.;,;.i.'1:~. :r:--:.c, 
medical evidence indicates clainant cannot r2turn tc, any 
occupaticn requiring heavy lifting, frequenc t~nCin0 an~ t~ist­
ir.g. Le is :'.-1: his early twentief; and :-ias elcven-plu.'o yea::-s 
01: educ,,t:ir)n. 'I'hc only work claimant has dor.2 h::::.s be;0m ir, t:t~2 
cons·cr.::ction ;.:':i.eld, Dr. Berg opined cla.i,12:-:u.t h::cl ;c. tc1:d::.. 
b·:idi.ly i,·.1p2irrner,t equal .to 3Si, placing cla.i;·,1an·.: .i:1 ·:t1(c:: 1.".::L~;;-~ 
o~ low ~od0rate residual disability. Based o~ the zecord .in 
thi~ ~as~_and considering the relevant factors_i~ d~t~rmin~~g ' 
an inJu~e~ worke~'s loss of wage earning capacity, th~ Bo6rc 
finds claimant js entitled to an awa~d of com9ens&ticn ~q~~l 

to 112" fc;r :::s,i. ur.schec~ulec. d: ::.:,bility Yo:.:- ·t-:;-1.~,; .i.:-1j1:-/. rp_·,,:L, 
is in lieu of 2ll previous ~wz.rds of com~e~s~~io~ cl~i~Jn~ 

has been grunted for this injury. 

ORDER 

The RGfer0e 1 s order dated March 19, 1980 l3 illoj~~ied. 

Claimant is hareby granted compensati0n Gq~~l tc· 112° for 
35% unscheduled disability for his back iijury. Th~s· is i~ 
lieu of -'.<l l pr0vious awards er: corr.per, :,a tion c 12•i::-.an:. t1a s been 

granted for this injury. 
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After a de novo review of the record in thrs ce; :e, thi:
Board modifies the Referee's order. The Board agrees 'vith
lAIF that conducting nearings v;hen the injured worker is iii a
vocational rehabilitation program is futile.  Uporz ccuipie cion
of. sucn programs the injured worker's loss of wage eeruing
capaciry is re evaluated by the Evaluation Division. It is
difficult to make a fair and just determination ci an injured
worker' s ’disab.Llity until he has completed or ■other\ .^i..so ter­
minated the vocational rehabilitation process. Hov/ever, the
Board is also aware of and bound by the Court of Appeals
decision in lij.nor v. Delta'Truck' Liiies, 43 Or. A.cp. 29, __ .?2d
__ (1D79). Therefore, the Board finds the Referee correcr.'.y
denied SAIF, 's request that this hearing be held i'n aioeyance 
and proceeded with the hearing in this case.

Considering SAIF's second contention, the Beard
that the Referee'.s award of compensation is excessi'.'’:';;
medical evidence indicates claimant cannot return to
occupation requiring heavy lifting, frequent ben.ding
ing. I.e is in hi.s early twenties and has eleven plu.s
of educ<aiion. The only v;ork claimant 'has done has be
conscr'iction field. Dr. Berg opined claimar.t hnd a t
b'odily impairment equal .to 35%, placing claiman'c in u
of low' moderate residual disability. Based on the I'o
this case and considering the relevant factors
an injured w^oruer
finds clciiraant i.s

del
th

f ,1 nd s
. Th
any
and t
year

eri in 
G ua a
he ra
cord
arrfiin
e Boa
n ecu
•/ m'

■VI s
s
the

,;.n
ing
rc
al

oi. ci j n j.. no Capa.  .Li. v ,
entitled to an av/ard of compenSc.tic

to 112''' for 351 unscheduled d: . ^.'.bility for this injs'r,_
is in lieu of all previous awm.rds of corapensn'wion ciu.'i.ma.n':
has been granted for this injury.  _

■ ORDER

The Referee's order dated March.19, 1980 is modi'jied.

Ciaimant is hereby granted compensation equal be 112'^ for
35% unscheduled disability for his back injury. Th.i.s' is in 
lieu of all previous av/ards of coiTipensation cla'iman 's has been
granted for this injury.

The rcimainder of the Keft;ree's order is affirmed:

m

m
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CASE NO. 79-8521 November 14, 1980 

MARSHALL ACREE, CLAIMANT 
Jerome F. Bischoff, Claimant's Atty. 
R. Ray Heysell & David O. Horne, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Carrier 

Employers of Wausau (Wausau) seeks Beard review 0f the 
Referee's order entered in this case. Wausau c0ntends claimant 
failed to estab-lish he has sustained an aggravation ef his 1,975 
industrial injury. 

The Board finds the Referee correctly recited the facts ef 
this case in his order. 

After a de n0v0 review of the record in this case, the Beard 
modifies the Referee's order. The Beard agrees with the 
industrial Indemnity Insurance Company's denia~ 0f his claim fer 
a new injury. 

The sole issue left to decide is whether er net claimant has 
est ab 1 is he d he has sustained an a g gr av at i 0 n of his 1: 9 7 5 injury. 
The B 0 a rd find s he has no t. After the 11 9 7 7 i n j u r y • c 1 a i m ant w as 
released to return to work without any restriction. He testified 
he experienced s0me minor problems with this shoulder. On May 
1' 7 , ,, 9 7 9 c 1 a i m a n t a p p & r e n t 1 y w a s a n g e r e d w h e n a p i e c e o f w o 0 d 
became stuck and tried to remove it. He had difficulty, became 
mad and "yanked on it real hard." Claimant experienced a pulling 
and snapping sensation in his shoulder and felt immediate tense 
pain from his shoulder to his elbow. He stated he had not felt 
this type of pain before. 

Dr. Streitz, claimant's treating physician since his f975 
injury, in August of ~979 opined claimant had experienced "a 
s u d d e n o n s e t o f s y m p t o m s s i n c e t h i s M a y 1, 7 • .1, 9 7 9 i n c i d e n t a t 
work." He felt claimant had a new injury which aggravated some 
ef claimant's symptoms of his 1·975 injury. 

The Bo&rd, applying the last injurious exposure rule set 
forth by the Court of Appeals in SMITH v. ED'S PANCAKE HOUSE, 27 
0 r • A p p • 3 6 1' , 5 5 6 P 2 d 1 5 8 ( 1· 9 7 6 ) a n d D r • S t r e i t z ' s rn e d i c a 1 
report. finds the May 1'7, 1'979 incident constitutes a new and 
intervening injury relieving Wausau of responsibility in in this 
case. This injury would have been the responsibility of 
Industrial Indemnity, but claimant failed to timely re~uest a 
hearing on the denia1 of his claim by that carrier. Therefore, 
the Board orders Wausau's denial reinstated and affirms it. 
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WCB CASE NO. 79 8521 November 14, 1980

MARSHALL AGREE, CLAIMANT
Jerome F. Bischoff, Claimant's Atty.
R. Ray Heysell & David 0. Horne, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Carrier

Empleyers of Wausau (Wausau) seeks Board review of the
Referee's order entered in this case. Wausau contends claimant
failed to establish he has sustained an aggravation of his 1‘975
industrial injury.

this
The Board finds the Referee correctly recited the facts of
case in his order.

9

9

After a de novo review of the record in this case, the Board
modifies the Referee's order. The Board agrees with the
industrial Indemnity Insurance Company's denial of his claim for
a new injury.

The sole issue left to decide is whether or not claimant has
established he has sustained an aggravation of his t975 injury.
The Board finds he has not. After the 1'977 injury, claimant was
released to return to work without any restriction. He testified
he experienced some minor problems with this shoulder. On May
1'7, 1979 claimant apparently was angered when a piece of wood
became stuck and tried to remove it. >Ie had difficulty, became
mad and "yanked on it real hard." Claimant experienced a pulling
and snapping sensation in his shoulder and felt immediate tense
pain from his shoulder to his elbow. He stated he had not felt
this type of pain before.

Dr. Streitz, claimant's treating physician since his 1975
injury, in August of 1*979 opined claimant had experienced "a
sudden onset of symptoms since this May 1*7, 1'979 incident at
work." He felt claimant had a new injury which aggravated some
of claimant's symptoms of his 1975 injury.

The Board, applying the last injurious exposure rule set
forth by the Court of Appeals in SMITH v. ED'S PANCAKE HOUSE, 27
Or. App. 36 1*, 556 P2d T58 (1976) and Dr. Streitz's medical
report, finds the May !7, I'979 incident constitutes a new and
intervening injury relieving Wausau of responsibility in in this
case. This injury would have been the responsibility of
Industrial Indemnity, but claimant failed to timely request a
hearing on the denial of his claim by that carrier. Therefore,
the Board orders Wausau's denial reinstated and affirms it.
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Tje RctereG's ords~ datc6 April ,., .... 
- ..Ji :i.98C 

'l'he Referee's orcLc!r :::-ei11anoing th_;_s cL1ir.: t() :.:rn::)l::,y.r~.rs 

cf (·:ausau and (J ~anting cla irn.:,r_:::.' s attorney a f0ci is :::ev_,_)r :0;cc.i _ 

:S~11~~loye.i" o::: \9ausc:..u' s o.enial da tcd Sef.Yt.c:mber 21, :: :J 7 '3 ·L:,, 
restored a~d nifirmed. 

WCB CASE NO. 76-6895 

ALDWYN C. BELL, CLAIMANT 
Richard Sly, Claimant's Atty. 

November 14, 1980 

Johns. Folawn & Bruce Bottini, Employer's Attys. 

SAIF, Legal Services, Defense Atty. 
Order on Remand 

ri'his case ·Na', appea:!_e:l from t:he Eoc:1rd ·co ·t:-',e Cct::r".:. o~ 

;,<);:)G,al--: 1~0 t:io S;-1pre11:e COD.rt. '.:.1ho Co11rt of il.p):2-als 1·c,vc1-:;c'c'c: 

i:.:·~e Boa.::-c. Hov1ev8r, !:he Supr.::':!·,12 Co-:_::c· ~: ·rcv2r::;ec -::.r:.(: ,:-oc1r"'..: 

or l~flF,'~cll_S .:lE•i ,J.1:fi.rmeci thr,;. B-.k;,:,:"Q I S cec:i.siun ~c!1 -::.i·ii.0 ; C2~J'."-.:. 

c_.-. /1.u<JU.St. 27: 1980 the ~;~~·.-reme Court iss"c.12.-:: .:::i -~·-.:·ig:·:1:=:t:1-: 

,•-~ . "._\_ t~,.~ Cl ~a tc~ , r tJILlC,. r1 c1 i r:.1.~j· tl1 is C _::,. ~~f:! i:.l"'; i--·c~ l~ c}l1 i:11l·: Co L!.r "C. -::1_/ !\::Jr) c~..:.... -~- s 

t-·· L1,:_. Boa.rd for e:r1try oi an cc:1e;; ccnfon~1L:9 ti:, .H.:., .:ioci '.~;: c-:1. 

Tr,r:.' Bea rC:1., in J. i g ht of t .. ,.! ~:; •.lJ_.;1_:-,: ,me Coi..i ·:..-'-: {1 ·:c 1; i. :·; ·; i;: , c :: ·'.: ::: r .'_; 

t·::at i.i:s ~·lc.1y i, 1:)79 ·:-irde:c ::.ie re:;.:1st:.:1~~ed c:·:d ,::Ei:..:..n.v:c:. 

~.- •• 1 ---c 
.t- l ..l i....· SO ORDERE:J • 
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ORDER 

Tne KOierefi's order dated April liS,. 19BC ie :npdii'ied.

The Referee's order remanding rh^s clair: to llap.loy.ers
of Wausau and '^ranting claimar.t's attorney a fee is ::eversod

Employer of Wausau's denial dated September 21, 2D7i is
restored and aifimed.

The remainder of the Referee's order is  if firn.ed.

WCB CASE NO. 76 6895 November 14, 1980

ALDWYN C. BELL, CLAIMANT
Richard Sly, Claimant's Atty.
John S. Folawn & Bruce Bottini, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order on Remand

This case v/as appealed from the Board to the Court, of
7'Ppeal. : to the Suprem.e Court. The Court of /appeals reversed
t:':e Board. Hov/ever, the Supre:'\e Court reversed ,tr.e Court
of /appeals di;d affirmed the • B jard' s decision in this cas e.

Gt August 21 . 1980 the Supreme Court issucc a Jragmer;u
a . a Mandate, remanding this case through the Court e.f Appeals
to tho Board for entry of an order confonting ttj its decis: on

'Ihe Board., in J.igl it of t'...:. Suprcime Court •ioeis'h.y. , orftr.'
that its May 1, 1979 order be reinstated a.nd ufftriv d.

IT IS SO ORDERED.
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NO. 79-1924 November 14, 1980 

FRED A. BILLINGS, CLAIMANT 
Don Swink, Claimant's Atty. 
SAIF, Legal Services,- Defense Atty. 
Order of Remand 

~he claima~t appealed the Board's ?ebruary is,· :sac -Order 
o···. Ee\' ie·11 whic.:-, re_verseo the Refere•::, 's order. 'l'he R•.;fen°·-:· 
hnd g~antce·claimant an aware of ~ornpensation 2~u0l t0 G;= 

2•:H, unschedu:i.ed ctisabilitv for his head iE~!'ir.r . ... -::. :c ., . ~ 

'l'..1e Cour·.:. o::: li.ppeals, ir. ;:tn opir.i.on dat•,:·,:. Ai.,gu::;·:~_. 1.E, 
1980, :~·8versE:d the Loar:::.~' s order and i:oJ.nd t.;·:l''. ::Ze:~0~.:-cc · 1., 
o:c::.Eir 11ei.s cor:-:·~ct and ::er:1rm6e.:.i i 1: to -::he Bea::::. for t::::-··: .. cy 
c,!: <.!r. ~:·:...-der c.1ffi1 .. Tnir:.g t.l ... !e l\.ef.-~ree's vrdE'.r. '~1 ::;.-2 ~ft:d.:~·r..~·-11t .-:.·~ .. 
Mil,,,datc ir: tr:.:.~_; case ,•:as :rC:!c0::.,,ec1 by ~:.1e Boa.rd en (),:.·: ut-~:::· ~:'.;, 
lSJ8O. 

., 
'!'Le boe,;_1:J., in ·1.ight of ';:h~; cov::;i_; of 

ravers2s its OrdQr on Review, reinst~t~s 
i::!~d a.t .. ~·ir.n1s tt·(-:. r\efc~:cE:t~ 1 s orC:.0..1~~. 

v::- ...".~l,:_ = 

::~T IS SO OfZDEH.ED. 

SAIF CL.Pi.IM NO. D 51562 

NOBLE JOHN CHASTEEN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

November 14, 1980 

On Oct .. ;bur 3 0, : 98 0, ·cr:e SAU' Co.cpo1~a. t:i.c:r: ;:-: -~-.:~ :· i f,Jr·­
w~rdad to the Board certain information res~rding c~:~ ~la~~ 
wr.ich wai., had bcc.:n c:::stablis:ni..:;-:t for Cl.o.i.rna::1t' i·, ;_;,ct:.);·.;:,, - ·;, .:. :i7 ii: 

r-_. ' J., . , ,..,- , . r . • . . • 
.1.,,'. L'. ~nou. _,_er : .. n1i.:.ry. ,J1.airnant s aggravc:.t.ic:: ~'.·.1::;-.-."t::: .:,.:.:v:.::; 
0·-·;::iired · i'~f~•,:.:c t··he· '1·· "l tiul .1·· nJ-: , ..... ,, ~,1·""·~· 1-r.-:•~tt·11·-c····, ; .. ,'1· ·.- · ·· 

~• ., ._ .. ...., ~ ..i,. • ~ • .._ • \,,,,l -4 _._ - .. \,.,,11. ._. \..:.. ..._ I~ .~.I.~ .... - .,/' •• • ,. \.,., ' 

cla.im~r,"!: contin~.led. to hc1ve pain in :1:~s le~~t s~·:c-i.:1c'~,0:::.·. _;·:.c:::ord-
-j_ng t:.o SAir', c:lai:nant. wc1s ~;chc:;cul'E:c. for ad::ci ·.:.~ ;_-:-:-,3.1. : .. :· ._ ._:::~., 
;:or this proble:n on or ab,:m·:: Octobe:.- :i.9, l:)80; 'I~v. ·:-;:-... {:;, ·· 
incii.cated it c.id not: (,::•;•;_:;rn.;e a11 ow·,, r-1cti.0n O:ccc:..:· ·.:.·2c_.: L~.:.,.~ 
this c.i.~ir,, fc r t::v..-1: si.:.rgery. 
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November 14, 1980WCB NO. 79 1924

FRED A. BILLINGS, CLAIMANT
Don Swink, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Remand

 he claimant appealed the Beard's February li/ 1S'8C .Order
O''. P.eview which reversed the Referee’s order. The Refer: ';
had granted■ claimant an ctward of corapensation 'seual t o '
..or 201 unscheduled disability for his head irr'iury.

Toe Co'art of Appeals, in an opinion datec. Augus't IB,
1930, .reversed th e Board's order and loand T. n. . he.ie::;. e ' s
order , ,’as corr ect and rencinced it to the Bears!, for er'lry
of an r rdcr affir'ming uhe Kef sree'.s order. The dudr;...;;! 1 .no,.
Mnndato in this case was rec eired by the Board cn On".'.'b:'..; Id,
1930.

The Board, in lighit of 'the Court of Appeals' de::;! si.or,
reverses its Order on P.eviev/, reinstates th e ' ..nih irec' . order
and af.rirms the Referee's order.

IT IS SO ORDERED.

SAIF CLAIM NO. D 51562

NOBLE JOHN CHASTEEN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 30, 1980, the SAIF Corporation
warded to the Board certain information reca.rd.i
v/hioh v/as had been established for cic .imanL' r, 0
i.;j.ft shoulder injury. Claimant's aggrsivation ri 
enpirCd. i'.f'ter the ;.na.tml inju.ry ano treatiTicn
claiiTiant continued to have pain in his left she 
incj to SAIF, claimant was scheduled to:: addirio
for tills pr obie:n on or about October 2.9, 1.980:
indicated it did not oppose an Own Mot ion Orchrr
this cwairr fcr tha c surgery.

November 14, 1980

^ 1   '..i /
I'l ‘-J t
ct jr.n '
g ,e 'c t ;
t
tide
na.l
Th :. 01

or  

.'■' .ccerd 
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Board, cLfter reviewinq the info::.:mation pro•..-~.,.•,::d ·.:;, 
.it, fin<.Is that: this claim should be reouened ender i.:..:; ry;\i:, 

notion ·]urisdict;Lon. Tl1<.:.:::::-efore, th•2 Board cc;::•2n, t\.i.:, cl,:'..~.r:~ 

:.:-copeni26 effective the date claimant was hospitali.z0J·for 
s· .. 1rgerv with -oayment of como<.~nsation and ot:;c,r ber18i' its 
r;r~vid~d for by law until closed pursuant '.:.o GF.S :.65 G.::: i8. 

IT IS SO ORDERED: 

WCB CASE NO. 79-7258 

ARYE NELL COLBERT, CLAIMANT 
Richard Sly, Claimant'~ Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Motion to Dismiss 

' . 

November 14, 1980 

'T~1::.s is ci.n order in rep>:/ to claimant· s Motion ~-'-- ..... i:~· .. .-; .. ::.i; 

i·-ac:·<=>c' ,---·c,-~rv Cor.,.0····1•·.;0.- 1 ,· .: •• ~lure J.o .,:.;·:- · 1.- .. : .•. c ·''·l··· c., 
-•~ ,,;:.. , .JJ• _, ,. •· fJ ·'-- _- L..._ IL .; .LC...,.. ~- ..r.. --·I.:.: ~. ,J, .. ,:: L. :, -~:.., )~. 

cimsly n:ann1::T .. rl'herc: is n.o·re=iuirerncr,·,:. in the-: ·0-:'o:d~,:··::~. 1 

:.:·..:,:npen~.;a tion 1-~:w or the Boa:..:-c: :;·ules ,.-:r.·i.ch .L:::: ~.C,.'.·cc..;; .-· 1.c-:t ~, 
brief :·,\ .1st n,;,; filed. t-_r the ap}_-,21lant br~!:::·ore i..::c: 'Jo.:::i.:,i wiL. 
.,... --,,1· e·-.:,,--.::1-, l::- <·· - .:.,:- r:,R<.: ~ :.-:: " ,, 9 '"· i" '; ··,-,11~ lr.• ;-,·ci.- ·-0 .:.- .- "··· .:. • ,. ·' ·1- -
-·~- ,, 1_1" ..... a .. ,,.. v-1- 1_.1 u...,u .. '-- ..... __ ., • ••J. J.. ~ .;.J. ,...J ·~· •,.J._ "- ,T. ~-':, 

:-,1.fic.:a.·1c ,::.i.d :; ... the :Ct;7.:i.ew p::::-o-:~ess, t:he £2.iJ.,L.-·1:~ t.o ::.c ;;. 
t!':'i.Cf :~_~; r1()·•:. 1:f~.:()Ur.t<ls fc.Jr a di3·-~·!i:·jSr~J. CJZ u :r.-c.~: .. :..:~ ... :.· ~:;i·: .· .:r.:., -~---~· .... 

'.i:'i·.:i.t; r.;.1~:t:or ':/:i.l:i. b0 pli:tcc.d on_..::.hE: :~,::o···>-~-.., doc!:1;.!·:: ;..c .. :.; rc,;::r.:··<,. 

O::/ tJ~1f! B.:)a~cc~ .:i·: due c .. -~~:~--cse. Tl1E: :.-~=~. 1:.;.~st !":~-:: ,~ ... :-. ::,.ri:.·'" .:· -.. .... ~ 

·r C,.' ~..., 

for re;_,_. .. :.ew . , c• __ , 

WCB CASE NO. 79-5584 

RUBEN F. DuPONT, CLAIMANT 
James Larson," Claimant's Atty. 
Marcus K. Ward, Atty. for SAIF 
Order on Review 

-. . . 
(t( ···- ,I,. :-:c .. 

November 14,·1980 

'i.,hl! clai,-.1.::,nt s,:;;eks Board :ceview .:..f the l{,:~fnre,':. · .· ::.rd,-,; .. 
2n-c.er1c.!ci. i.n thi.::, cas0. The c2.aimc.rnt co·,··,t..,;nds i1:Ls cc;,·,..::··.:::.:\0n 
l·,::;.s ·,10:c::;ened since the last a.ward o-r arra::1,;:;f.:1.11:1nt c,f c:· . .-:·1ucl;­
~:: .~1 ·:. i (Jr . • 
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Tiie Board, after revie\;ing rhc information pro'/ioed •,
it, finds thar this cJ.aim should he reopened under i own
notion jurisdiction. Therefore, the Board orc ers cla
reopened effective the date claimant v;as hospitalized ' for
surgery v;ith payment of compensation and other bener i ts
pjrovided for by lav; until closed pursuant to ORS ..65 G. 17 8.

IT IS SO ordered ' .

#

WCB CASE NO. 79 725S

ARYE NELL COLBERT, CLAIMANT
Richard Sly, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order on Motion to Dismiss

November 14, 1980

cimely
Tomipen
brief :
r.^rriev.'

'is is c;n order in rep'n/ to claimant's Metro
;n SAIF Ccrpo.ration' s failure to I'ri.e a b. ie
manner.  There is no requiremcr c in the '^-:cr
nation iav; or the Board ■..'ules  •.•.■irLch .i..:;'. '. C
'• ,i.st he filed f ' the apncliant before L.:e

•;ithr

'ce
r:ijOC t u

1. c.. c

the case. ORS 656.295 (.5). 'vvhile britf. : a, sra 
f1 i ‘r S f * ^ /i L a i d I , the reviev; process, the faila ' lO "to ' ...e c
V. Y' 1 ef is not g rounds for a die m.is sa]. e a X. Q.e .. L; .. .!•' 1 ■ 'i' ,' .r S ^
This r; .ittcr V/li. 11 be p .Laced on she re ••'■.ev; docI:iet oC ..e rc
by th(7 Board .in due c  :/t rse. The re . i.est for L«.rd.i

j SAIF' s reques •: for reV' lev; is I'.ereby d^   m'

#

IS SO 0l!,

November 14,1980WCB CASE NO. 79 5584

RUBEN F. DUPONT, CLAIMANT
James Larson, Claimant's Atty.
Marcus K. Ward, Atty. for SAIF 
Order on Review

The claimant seeks Board rev'^iew c.f t'ne Reforeiv'. trie,
en/cered in this case. Tne claimant co ntends his conchtion
has 7/orsened since the last av. ard or arranqoi.ient of cc mucr;.

#
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3oa.rd finds the Refe:c,3e cor::_.-2ct.ly rec :L ~-.,:;d -r. :J,. ::.'ac '~s 
o.'.:: this ,:;a-se ir. i1is o::c~e,::. 

After a 01:::, no'.ro rc:vie;w of t:,e :::·eco~:d, tbe Eoard ::-;:..xL:f."J-':'~ 
t.bE. ~-:eferee's orc1.-2r. On March 6, 1S-"/3 ci.a.irrcant \•;-a,; i:c,s:=,:t.,~.:.zr~d 

Dr. Bearner, for tra__;:::,ion. The diaqnosis wai, c:·,::ora:~;: acute 
:X.:.C1~ st::-ain with. a hys·cerical cornpon~~nt. He \•/c..,S d.:_~:,.-;.a_rc:;c-:_:; 
c•r, :-1.:t:::-c'.-1 10, 1S79. 'I1his treat:"u:onc wa"; not due·.:;; E.r:·/ '-'-<;,r~:02r,-
1 :. g of = la::.rr:an t. 5 C cmci i -ti on I 01..;. t 0~1 J. y for pa Ll l ;:_ ---'~ -._,:_: :__ -:-2::n.:::;.:;lYC.. 

cf.· claLcan~' s ongoing sy,,1~)toms. T:,e Board fir.c7.,:; cl.c_; i.,·,::i.-:,:.: :: ~~ 

e:n ::.i tled to i.:.e:npc,ra.ry t.uc.al c.i.isabiJ..j_ ty cowtJens0-:: :.on :c.,:: the 
period c;: ti,,::e he v:as hospita1..,.zc::;d ;-c,.: i:.his t.::ea:-.:ncc~. ·-:.:·i·.:, 
Eoa~d agrees ~ith the Referee ~hat claimant has faiL~ci ts 
prove c:~ co,11:)e,H;c:blc ags:.fravati.Jn ·und•2r OHS 650.27::: .. 

order dateC April ~ . . :-, 
,£, u , lJ8G .. , - ' .. 

::':OQ ~-, l. e G. 

Claimant J.s h~r8by grantee an awa~d o~ ~ciditio.i~~ 
~emporury total.disability coGpensation_for ~arch 6, ~979 
t~rougt March ~Q, 1979. 

Ci.2. irn3nt' r::: 2.~ t torney is l~.ere0y av.ran'l.ecl ,,:; ::..·cc::sc,,2:.,lb 
attoz~ey's fee for his services in connecti~n wit~ t~is 
Eoard review a~ amount of 25S of the ad&itio~~l. t~m~0~ar~· 
t.ctal Gisab:i..Lity c0r.rp2n:,c1.tio:, 1.ot to .:,xceec:i $'.~~:CJ. 00. 

WCB CASE NO. 79-8856 

REYNALDO GANZALEZ, CLAIMANT 

November 14, 1980 

Larry K. Bruun, Claimant's Atty. 
Keith Skelton, Employer's Atty. 
Request for Review by Claimant 

\·:Lich ,:1ra.nt2ci '1Ln an 2v;e::.rd oi 1.:om::)e;,;saLion 0,:,tkl ·(__o :.i·- ·;, 
2C:t ur:...~;,::r1edi.1lt.::d' l1E:ck djsab~l:>:'/- 'l'he c:~:;_:na1~::. c0:r,t,:,~,: .. : •• L I 

•- L •· .~. ••' 

·.'.,: . :' c.'.C ·: 

-169-

#

m

m

The Board rinds the Referee correctly recited r ic
Cl this caee in his order.

racts

i^.fter a de novo review of the record, the Board rod:.t
the Referee's order. On lUirch 6 , 1979 ciaiir;ant was ;;osp:.t
Ly Dr. Beamer, for traction. The diagnosis was chronic acu
back strain v/ith. a hyscerical component. He was diiA./ arce
on .March 10, 1979 . This treatn.ent was not due no ar.v worse
j.ng of claimant's condition, but only for pallic....ivn '_re:i
cf claimant's ongoing syraptoms. The Board fines cl.^imonn 
entitled to temporary tonal disabili.ty compensation fc>r th
period cf time he was hospitalized ror uhis treatment. 'Tn
Board agrees v.ith the Referee that claimant has fai'lo:a to
prove a compensable aggravation 'under ORS 656.270..

li zed
ee

The Refer

O'RDER

's order dated April 28, 19SG m;caij.ea.
Ciainiant :.s hereby granted an award oi additio,. 

temporary total.disability compensation.for march 6,
tnrough March 10, 19 7 9.

9 / 9

Claimant's attorney is hereoy awarded, as reascnibie
attorney’s fee for his nervice.s in connection v;ith this
Board reviev.' an amount of 251 of the additicna.!. temporary
total disabilitv compensation not to exceed $.15 0.00.

The remainder of the 03:der .is

WCB CASE NO. 79 8856

REYNALDO GANZALEZ, CLAIMANT
Larry K. Bruun, Claimant's Atty.
Keith Skelton, Employer's Atty,
Request for Review by Claimant

November 14, 1980

Tne claimant seeks Board review of
v.'i'.ich c.

*a
'I'he bOFii'd

of this case i

.li'i an a'wa,r d (.i i (•.ompens a Lion eoual uo 5 ' k:.'
neck disabili'..y. The c lai:Tiaivr conc m3 i..

■ msufficicni ana con orary ::G c iiG v'3 • ,'L d nc^'

.131 d s toe Refe.ree cc:rr 1 c11 y iGoitic, ti . fee
her order.
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c:. c1e novo :;:evie\v of the recora J.c·, "'::.his -C,::'··-~, ·:..~k, 
Boan:": mod.if ies t:he award 9.can-t-.cd by ti,e. Rcfc.:ee. D:J,:·,. _:.:.b: ·c:h.:. ~ A 
i.;1ju:.:y, clz.;im,r-!·::-...undE.:.cwe:1t a d:~scec:to;:r1y und ,: t=,,.'o-1,:.'r~i fr,,,._;_;-.--. W, 
at CS-C and C6-7: Cl~imarit has a high school. educa\.~0n il:;~ is 
t·.~ 21ineC: i.n autcuobiJ.0 and dies,::l mE:!cha.ni.cs. C~tlLnaL ~- '.:.. '· .: . 
his 2i.;rly thirties and has wor;-:E:d a~;; a· mecha:·.:i_.c a.;·,d · ::.:c.3:.i 
workec. it, a 1ur::ber rr.il:.!.. 'rhe medica .. evidence ir,di,.~a.tss 
c ·~aif!1.a.:-'! t is ;__1.nable to returr. to any "r.eavy type" ·.•.'ut.·i~ a~:d 
should 11ot \vOrk at a j"ob which requi.n:.:., ov12r·ce::1J. I·1c:t ,: or 
i•,crk above shou _;_aer level. His ·i� pairr.1ent has been :·ated 
in the u;;,per lirni tfj of mild. 'I'he Board,. based on ti:"': (;Videc.cc,. 
in this case, considering all.the relevant f~ctors ~c ne used 
in det0-cn-1in.ir.:g an injured tvorker' s lo::;.s of wa9c ea.rn:~;1,:_; ,::,1r:-­
acity, and co:m;:-:ari.:-,g this casG ·-:.1ith other caS(::S ~-t ;-,,,s :~1c0.--· 

viewed,. :'.'inds claimant is enti.tJ.ed to ail. award or cc r.~-.:)1,..:-:n.s ::.­
tion ec1ua.l tc :::i 0 tor 25'i u,1scheduloci disa!:.:i..:i.ity :.o::~ h:L~: n:,:::}: 
:~njury. This .i::;. in. l.i.eu of a:;__1 prior- a\:1ard~ of tEiscL,:dt,~cc 
disability claimant his been granted fqr this ~~jury. 

ORDi·:,< 

oocdor .2 8, · _]. 9 80 .i. :; r:.oc.. :. ::: i.t:'d. 
~ . . . ·• . ... . . ... 

Cl,!.irr;ant ::.s hereby grante,~1 an a·ward of c:cr:,~)8.,s.,: :- icn 
-e,:{ual to 80° for 2:ii unschedt..:led ais.:.:.r.,:i lity for J·.is nee>: 
injury. 7his is in lieu of all prior awards of ~n~c~edti!ed 
disability claimant has been granted ~or this i~jury. 

Claimant' :3 atto:cnl'"~Y · is hereby awarde,i as rc.:isor.a·;J Le 
at.to;~ney·• s 'fee for his services at this fo::view: .:::. sui.: E:·qual 
tu 25 !"L c-f tLe ir,creased <1\-ta.rd of cor1pensatio,1 not to 2xcc---: 
$::.; O QO. 

WCB CASE NO. 78-2698 November 14, 1980 

GAYLE Y. GOODMAN, CLAIMANT 
Richard A. Carlson, Claimant's Atty. 
Souther, Spaulding, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order on Review 

11' r-~ ·2 er.~;!? l C,: ~.":.- ss 2}~ S 1:.C('.l'.rC~ :_ ,2\/ :_t:;\•-/ l) f -ch~-_, ·~:~:.·_, _-,L c~r C 0. 'L ' .I. - • ~ :. 

e;·;t.erc.:.c,~. ir. L·1i~, case. The ern;,io~:'·-:.·r cc•Lter,c.s c:_aLr1a~,-L ::: 
c~. t_j_c·:~ o::. t:.':r1d ltt::ej._- /-\UL_:;·ust 7, -:,__97~; \-/U:3 net ~.:_i-~1.:; _t(;:"iu;< o·t :~l:··.::-
OctotC=::i:· ~9~·3 2_;--,_di.:st.ria"l. inju:cy a.nd t;·,:,,;:. sJ-.2 .'...s ;10t ·.:: :..~,_·•.c.·,i 

}l. t_~ ,"-./- ~ 5:, ~ I / 

_-. Lr. ;:C ~- (~ -~' 

• 

Ai:l'.Gr ci cie riovo review of the record i.r this cc
Boarc niodifies c:he awaird granted by ti';e . Refc.;ee. Da
injury, ciaiir.a rc, underwent a discectomy and two im
at C5 0 and C6 7. Claimant hcts a high school educa ..
trained In automobile and diesel mechanics. Ciaimar.
his Oc^rly thirties and has worj ied as a • mechar.ic and
worked in a lumber iTLill. The medica.. evidence indie
ciaimant is unable to return to any "heavy type" 'wor
should not work at a job which requires overr.ead wci
vork above shoulder level. His impairment r.as been
in the upper limits of mild. The Board, based on th 
i.n this case, considering all. the relevant factors
in determining an injured worker's loss of wage earn
acity, and comparing this case v/ith other cases it h
viewed,, finds claimant is ent.i.tled to an award of cc
tion equal to tor 25‘i unscheduled disability for
injury. This is in lieu of all prior awards of unsc
disability claimant has been granted for this injury

(■:. .to.
Vel fU::.. mis•ion a;

Cx. o *1'
atts
k and

or
sated
e evidence
n ii e used
ng cap  

heculec.

0RD} i<

The Referee's order datiiu. A'oril 28,; 13S0 ,is modi.i.i.ed.

CiaiiTiant is hereby granted an award of cen' pe ns.;'.lion
•equal to 80° for 25% unscheduled di s a Sj .ility for his ijeck
injury. This is in lieu of all prior av. ards of unscheduled
disability claimant has been granted .io.r this injury.

Claimant's attorney is hereby a’warded as reasor.aoLe
attorney's fee for his services at this Review, a suir. equal
to 25% of the increased a ward of compe.nsation net to excco’.'. 
? 5 / 0 0 0 .

#

WCB CASE NO. 78 2698 November 14, 1980

GAYLE Y. GOODMAN, CLAIMANT
Richard A. Carlson, Claimant’s Atty.
Souther, Spaulding, et al, Employer's Attys
SAIF, Legal Services, Defense Atty.
Order on Review

The enplcv e.'r: seeks Board ;.ev: ew of uhn 'g-::.\eree erne
in this case. The employer contends ciairiann s •'..or. 

cl. tic:', on and Cifter August 7, 197'J was not ti'.e i(::su:i ot he 
October 1.975 indust.rial injury and ticat she is not .:it..' L'd

fy .lompensati'On nrohi  hug 
1979 ic s.o t.imc v.'O'irkeci and ' . .tc .rr.o

to ■i:0n..:crai'v t .eual •disal.^i'lit  .'' .lonioensati on nrohi .hug uSv /,
.a7c through Ju.ly 16..
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j?,cJ(].:i:'(1 f :L11Cls ·tt1e Ref(~;!:(!8 ..::;or·rl·~Ct~T~l -~~:t;..:::~.1- Lt . ..!~: 

of th:.=; case in hi:j crde:c . 

J.: ,.,.. ,,.: 

.n.f: -.:-.=::;: c., .::.1.2 no-·;-o ~eview ot this. r(:'.:corc1., t.·-:1'3 fmc!::-:,i r.c.xl.i ,:::.es 
tl1(~ RE·.:.:0ree' s O!:'."de:i:-. The Board. cor:cl-,.i.·s ·.-Ji "Lr·; t:·,:c:: :::;-;.ci:·::::::2c::' .1 . 

f.:.r.di:-.\., th,:".: cL1.ima~1t a.id not. 3st_aplish l;e::: ~1.:-.c::,.·;::i.-:;.;·, :12.d. 
\-:ors8/:1cd si.~:cE.: c:.h2 lc:t.st award of comt.,e:1sa~-:ic.r, 1.n -:.t~.5_:,; c .... s-.::. 
a,,d i.n .};~·,·<;1~.r.,J 1,-~:c aggrava-ci.0:1 ~.lair,'t. Howe\'eT, ::t:2 Bcarti 
d~es re~ agr€e with the Referee~s ~wa~di~s oZ tempcra~y·tc::~l 
di sabi .-:~ ty ccm~)e.1s3.tion from A:igust :· .- l 97 8 th2.:o-.. 1sJ.h ,_· u1. y .}_ ~;, · 
j_'i7~°J 1t::;s ti:-:,e wor:1.,;:ed i:.l.nc. his av;ar6 ot a :~1,~·~, 1_; .:,;..t::,rne:: f,;:;:!. 

· T:-:~ ~-:·.c:.-;:Lj_cc".]. ev;i.dence indicates the.st p:;:-io:r.:- -;___,, :·.ci::- iuq,.~.=::-:. . , 
19]8 a~t0mobils accident, cl~i2ant's condi.ticn ~U3 metic3l~y· 
si::.at.io:·,v.ry and c:Lai.mant was c.:.:..;nost as:,mj)tOF,d".::·_c. 

htter ~he aufomobile ac~ident, t~e Ro~r~ i~~ds t~~ avi.­
d.ence cl early .t. ::-:die a "'.:cs the o::.:::. to~:tci) i l_f: ace i:!c;it 'v.',3.S t:·,,.--! <..:u:•.:s..:, 
of c:I.a i;nant' s problems an.a. disability u.:EtE.i" l-•_;,s,·1;.s '.: 7, l S 7 ::i 
and constitutes an intervening injury which r~:i2ves t~is 
E.·: ;;_Jloy,:~::- ,of: responr,.ibility fer cL1irna:1t' s co~·:d:;_t:i.c.-.. ~['he,: 

Board f:.nd:;; t:r.e eviC::ence· is c-.;:::rwhc!lr.1:i.n~r c:, t~h~.:,; ;::,:J-:.:-. ; __ 

'I';1e cGrre ~;pondence .f ro1:l _" .-;e _ ~.::1su:·e::.:' s ,.: t c:.c,:.·rk.,y c :_~,~a:: ly 
c0nstitutes a de iactor denia~ or cla~man~'s asgrLv~~ion 
c1aiz:i. 'l'his denial was withi~·, 14 day~, of the c:i.ai1n~~-.:-.':~ 
c..::9-rav,i.tion c1.c:i:·n. The Bor.1.1:c .. ~i1.r..:.s th;it ·::._i1e carrir~r' :.: . .::!Cl..-o:-. 
in t;-,i~~ case, un-.:~ ".Jnd2r this :-;;ct of fact::., C<'mn:)t be •-;,l:;'_d 
-to be unreason.able. '::'herefor0., t:.he Hoare rc.:verses t:ii•.:. r<.e·· 
.:.,.:.,·ee ' s· -,,,;-, •-,-1 : ~ -, ot· t :i·,r•·--.or :::-,rv '·o·'- -1 a' ·i -~ ,, .... i·· 1.·• .: tv c·c)·,:nt): r·, ,.; ,· ..... ; o· ,., 
.L-.L .., C,V' C..:..L .J.J. • .Jr.-lj ·•-• IJ:-' ......, .l .__ L.C.. ,_,).::.L.,..) J. J. • .. I ..... ~- .... -:,~ L,.,.._ J,., 

froffi Aug~s~ 7_, 197? througt July lC, 1979 less time worked 
a~d the award of a $1,750 actor~ey fee to claima~t's att0rney. 

CRDE~:~ 

'Fn.e Ref i:~:r.:~e' ~:; ordc:?r dateci D-z:cer:-:ber 19 7 9 :: n \•JCB ~.·.:= ,::: :,::· .. 
78-8255 is mod~fied. 

'rhe -I~<.=.!i:Gt .. ee' s c1v101~d of ·::-. .:~1n1)orar~)' tota~·-· C:i .i.::.:c:1bi l.~ ·.:..;· cor:\-­
pe:c,sa ti.on f.ror:: August 7, '1978 ,-.hrousih J-..:11.y :_.~, 19~' S 1.r-.;r,s }:..:.r:10 
"'vr•,-..:kec: 'f'IO +· 11e 'lW'-'rd ci Sl 7:-,, ,:€,"' t,:J cl· .:n-.,,r--- I,:;.' .•-·'·.-r-,c.\," ~--S 
~ .... J.. - • C..i. r~: - t,:l ~ ; -> . ) I ,,.., ... ~~ j .-· . .,,~ ~ . ~- -.:_.. 1--- ~~ ~ ;; -l<;. : ~ ~- : . ~- ~ l. ~ ·: . .._ ~r"' -.~J .l 

reve::::- :.:i,~G.. .L nc:! .<.<~1.•·=-rE!•·i :;:, aI. f ., ___ .. ,:dt·l.O.! o 1. t,!e c.:u. r J.l· .. ~. ::,, ·•'"-

t~.cto de,1ic.·.1 o:.:.= c.la~-r:1ant I s cH~f•: ravut:-.or. cl.ai.m is a.fL.·-:··.E:d. 
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#

The 'Toarcl, finds The Referee soriijctly reer Ler
of th:. •; case in his order.

;'us

ii (j a rr.oa .1 'c e s
the Rc .f
f indink.,
v.'cx'sene
anci in 
does rc
di sabi ,i
:Li7i ie
The red
1978 at
sratio: .

e> :5 ^ 'j

 er a de novo reviev/ q1 tnis recorc, ta
erea's order. The Board concurs v/iun t’'ie Rciee
than claimant did not. establish her c .;rc ,.tiou naa

d since the la.st award of comuensatici: m this cuss,
derr/ina jier aggravation claim. IIov;e\'er, Ine B.oard
u agree with the Referee' s c warding of temucrai'y'to
icy ccmoensation from August V,. 1973 r.hi.'oi’C;h ul.y .i.
ss ti:.';e worked and his av;ard of a s _torney r
icsJ. evidence .indicates that p.ricr to her lugtst
toraobile accident, cia.imant's conditiori '.vas metical
ary and claimant was aL.most asymptoiuanic.

tel

^ y

Alter the automobile accident, the Roar..' rinds
dc.ncG clearly .Lndicates the automobile accident was
of claimant's problems and disability aitc.r Aug\.st
and constitutes an intervening iniuiv' which rki.licve:

the ov.i. 
L' .';e caiisc:
. 197 3

e.
Bo

:loyor of responsibility for ciaiiaant's cone
rd finds the evidence is cv.irwhoTming cn tb

Tne

tie correspondence .from ' .10 .i.nsurer s attorney c
4. I

0 ar J. ■'/

claim. This denial v. as v/ithi. i 14 dayn. of the ciaimin:.
aggravation claiva. The Board .linds
in this case, ant under this set of
to be unreasonable. Therefore, the

that the carrier's, ac
facts, canjiot bo  uiid
Hoard reverses tiit Re

t.^o:

. T of temporary lotal dir.abiiity compensi'.tionreree s av;
from Itjgust 7, 1378 th.rough July 1C,
and the av/ard of a $'1,750 attorney f

ORDER

1979 less titie worhec
‘t to claimant';;; attorney

The Referee's order daied December 1979 ;■ n \vCB  Mt.
73 B255 is modified.

The Referee's av/ard of teiaporary total disabiI,:'ty com­
pensation f.rom August 7, '1973 throug'n July Iv, 19‘,’9 less t .me
worked and the award of fee to claimar .t's c. tt.ir;'ov L'.s
reversed. The Uef crGs;' s af f iiiiatlori o

* C. L V d 
the c.arriur's

facto de; or c la.imant' s aci. ravation ci.a Lm ar I j. •.e d.
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CASE NOS. 77-5580-E & 78-6309 

WILLIAM E. HOPSON, CLAIMANT 
Richardson, Murphy & Nelson, Claimant's Attys. 
Lang, Klein, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant· 

November 14, 19. 

'l'l~e claimant seeks Board .ceview c,f the hl: l:•.::?:"ne' ,, o~.:-,::..e:: .. 
entered in this case. The R~feree found that Farmers In­
suranc~ Group (Farmers) was ~ntitled to ·a ~earino, di~~issed 
the ShI? Corporation ~s ·a party to ~his proceed~~~, and 
n:::nandE:d the cas·e to be ·set fo::.:: a· he.:.cins. 

'l1 !1c~ Boar::i finds that tne:: ·J.eferee co:i:-rect Ly rec:~ ~£:J tr1e 
:facts ,_;f this cas.G. in his ore.er. 

After & c:.e nov'o 1:eview of this record, :::. m~,:jor:i •/ of L-.b.,,: 
Board r~vers2s tbe R~feree•~ order grilnting Pfic~~~s tnc 
:~i.91-.t 1:o a !",ear iii']. 'Ih-is is a case of 2in;t impr.~'.ssi.o:·, befon2 
the Board. 

TJ-,E, c.1.ai:nant was found to· be· per,1:anentJ.y a::·Hi t~Y:~.-.:.1 . .!.y 
e~sabled. The carrie= then electe~ to r2ouest ~~o Goa~d ~~ 
reconsider t!1at award of cor.1pensat:ion. 'I'l~e c.·t:.:-r::.e-~:- 21 :.:~o rr.,,- A 
q·,1estec. d i1car:;_ng. T::e :1oard ;-.r. .. oceeded -to r,:::c,~,,-,:,;::_ci1;:,r .::.::..ca.::.,,:.:::nt' ~- • 
p~,rmanE,nt 2.r:c:i totc'.l di:~i:,lo;:ility a.ward :-1~1d ,1.:::fj_:r,r,cd it.. 'i'he 
carr.ie::- now conter~ds :.r:. is e:::.tit.lel~ to a te,i·.-:-:in,:f on c:_,:.:.:~r.ic.·::·,:' s 
permananc and totaJ. di~ability award. A m~jori~y of crie Board 
d~sagr0es with this contention. 

'I"!1e carrier elected to p:-.:-oceed. wit11 t}u, r-2co:.:s:...i2::-2.ti.:.:n. 
of the award by the Board. A~ this poi~t, the c~rrier 
elected which procedure it wocld follow_to co~t2st th2 &ward 
claimant had raceived. A majority of the Baa~d tin~•: it ~~j 
to elect 6ithar to se0k a recon~ide~ation of ~he aw~rd for 
permaner;_t: tota~. cii.sabiJ:it.y o~ -:.o request a hcc---..r.i.n,~; on tb:::: · 
Gt:'termination Cirder, t.ut it.could not 3o LotJ-·,. If i.::.;.';dr.::cn;:.·c 
carri2r:;; \•t.er,2'. aJ.lowed tc S(:!Cr-. l:,;Consj_de:::.:atio:·! ,.>::': ;;i,,,:,t:::c.s 2c.~:· 
pcrmane,.t a,1cl total disut:i.l.~ty and to h.avli a "i-18t1.rir.~;- er. L::1c, 
same a\vard, t;1e injured worker would Le face:l \-.,:.-'.:.h c.c~,.~::c.ir:g 

the award.of com2cnsation in -:~o different ~ro~006i~~B. Th0 
~~idence in each proceeding is iden~ical·. T~e same r-~rtie~ 
ti.re also irivol~Jed in each procc:2c.in9.. 'l'o ;,:;..llo\·/ r:n :i . .:·.-:1;;:c,·'incG 
c;;crr ier to :1aV(! "tv/0 bj_te.s at. ·chc: samE- a.r,9}.2" .:.:[,;"Jea~·!~ to t:.1·;c: 

.majority of th._:-_ ~:loard to he p..:;.::ently ;;,.~._fa..ir. Fu:,:the:·, it 
c~ppear!:j the pr.:ncipal of .res :.;udicata · woulri bar a '.5<~.:.:o,,o. 
reconsideration of the same issue, based on ~~e sarn1~ ~vi.~­
cnce a~d inv0lving the· same parties. Therefa~e, the ~ajority 
ot the Board r0verses.that po=tion of the Referee's 0~6er 
which granted-Farmers request for a he~ring. 
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November 14, 19WCB CASE NOS. 77 5580 E & 78 6309 
WILLIAM E. HOPSON, CLAIMANT
Richardson, Murphy & Nelson, Claimant's Attys.
Lang, Klein, et al. Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant ‘

The claimant seeks Board review of the Keferee's oroer
entered in this case. The Referee found that Farmers In­
surance Group (Farmers) v/as entitled to a nearinc, dis nissed
the SAT? Corporation as 'a party to uhis proceeding, and
remanded the case to be 'set for a' hearing.

The Board finds that the Referee correctly recited the
facts of rhis case.in his order.

After a do novo review of this record, a ma)or;i ::y of the
Board reverses the Referee's' order granting ?. ;.rmers tne
right 'so a hearing. This is a case of first impr«:;ssion
the Board.

m

icore

The claimant was found to be permanently ana totally
disabled. The carrier rhen elected to request t.he Boarc ‘co
reconsider tha't award of compensation. The c.arrior also re­
quested a hearing. The }3oard proceeded to roccnsicior cia:.;V..an t' s
poriTianent and total disd'ibility award .and caffirm.od it.. The
carrier now contends it is ent.itled to a hea'ri.ng on ciaimc.nv ‘ s
pe.rmancirc and tota.l di.sabili.ty av/ard. A majority of i_ne Board
disagrees with this contention.

The carrier ej.acted to proceed v;ith the recons:^derr.tion
of the award by the Beard. At this point, the carrier
elected v/hich procedure it wcuid follow to contest the award
claimant: had received. A majority of the Board finds it had
to elect eithvsr to seek a reconsideration of the award for
permanerat: total disability or to request a hcax'lng on the 
Determination Order, but it could not do both. If incurarice 
carriers v/.ere allowed to .seek reconsideration of awai'cs for
permane:st and 'cotaJ. disability and to have a hearing on the
same award, the injured worker would be faced v.h.fn cei .nnding
the av/ard of convpensation in ".wo different procoicdi.. The
e vidence in each proceeding is ident;i,cal . T'rie sar.v
are also involved in each proceeciny.. To allow an

#

carrier to lVG tW'O bites at the same a[/pea'
:'.ur nne 

■ to tr
majority of the Board t.o be pa 0cn 11Y ii;'^ fa ir . I'urthc ’g
appears the principal of res judicata' w'ould bar a sec■end
reconsiderat:icn of the same issue, based on the samc=. •cvi.h 
once and involving the same i^arties. There fore, the ::.a jority
of the Board reverses . that pc;otion of the Reie:
w'hich gran'ted 'Farmers request for a hearing.

orce. m
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The Referee's order dated Marah 2~, 1980 is modified. 

That portion of the Referee's order whiah found'Farmers 
Insurance Group was entitled to a hearing on the ~xt~nt of 
disability on its August 31', 1'977 Request for Hearing is 
reversed. Farmers Insurance Group is not entitled to a hearing. 

The remainder of the Referee's order is affirmed. 

I respeatfully dissent from the majority opinion of the Board as 

follows: 

I find the employer has complied with the requirements of ORS 
656.3l9 (2) and has a right to a hearing; nothing contained in 
this record extinguishes that right (see ORS 656.283). 

I would affirm the Referee's Order. 

Robert L. McCallister 
Board Member 

WCB NO. 78-9059 November 14, 1980 

CARL A. JACKSON, CLAIMANT 
Anderson, Fulton, Lavis & VanThiel, Claimant's Attys. 
SAIF, Le~al Services, Defense Atty. 
Order of Remand 

Claimant appealed the Board's Order on Review in this aase 
w hi c h den i e d hi s claim, on th e bas i s th a t i t had no t be e n f i 1 e d 
timely. The Court of Appeals reversed the Board and remanded this 
claim to it based on McNETT v. ROY-LADD CONSTRUCTION COMPANY, 46 
0 r. App. 601·, P 2 d ( i' 9 8 0). In the Mo NETT case , supra , the 
Court stated the failure to timely file notice of a claim does 
n o t. b a r t he c 1 a i m u n 1 e s s t h e e m p lo y e r c an s ho w i t w a s p r e j u d i c e d •. 
In that case, the Court found no prejudice and remanded the claim 
to determined the compensation to which claimant is entitled. 

-173-

#

#

ORDER

The Referee's order dated March 2't', T980 is modified.

That portion of the Referee's order which found Farmers
Insurance Group was entitled to a hearing on the extent of
disability on its August 3ii tSTT Request for Hearing is
reversed. Farmers Insurance Group is not entitled to a hearing.

The remainder of the Referee's order is affirmed.

I respectfully
follows:

dissent from the majority opinion of the Board as

I find the employer has complied with the requirements of OHS
656.31''9 (2) and has a right to a hearing; nothing contained in
this record extinguishes that right (see ORS 656.283)»

I would affirm the Referee's Order.

Robert L, McCallister
Board Member

WCB NO. 78 9059 November 14, 1980

CARL A. JACKSON, CLAIMANT
Anderson, Fulton, Lavis & VanThiel, Claimant's Attys
SAIF, Legal Services, Defense Atty.
Order of Remand

Claimant appealed the Board's Order on Review in this case
which denied his claim, on the basis that it had not been filed
timely. The Court of Appeals reversed the Board and remanded this
claim to it based on McMETT v. ROY LADD CONSTRUCTION COMPANY, 4 6
Or. App. 60i, P2d (l'980). In the McNETT case, supra, the
Court stated the failure to timely file notice of a claim does
not bar the claim unless the employer can show it was prejudiced.
In that case, the Court found no prejudice and remanded the claim
to determined the compensation to which claimant is entitled.
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Board, on Occober 3, 198,J :C,;co:Lved lhe ,Juo':F->,,:t. ,.'.nr.~ 
~-~andatr.':! in tr.i~:; claim. 'i'he kefl:::ree, l;1 this cl.::: ii:.:, :~6.d 1:n:_;nd 
the claim not burred and had ordered ;_ t accept:::-:'.. J/2 ~,c2 ·J, 
wi. th the guidance provided b~r -che Cou:ct a: P.p:)eal:=::, Gs:te:cs 
the Referee's or~er reinstat8d and ~ffirrns thJt crtler. 

IT IS SO ORDERED. 

WCB CASE NO. 79-3696 November 14, 1980 

DAVID R. LeFRANCOIS, CLAIMANT 
Frank J. Susak, Claimant's Atty. 
Acker, Underwood, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

'.i.'he :~rnpJ.oyer seeks Board· :.:·c,view ,_if tLc _Ref ... ::,.:::0 '::: c, .:der 
entered ~1~ ti1is c,-~s2.. '.~1fle .S:-Tt[)~cyer con·~c11C~; tJ-u2 a~:✓ ztr;: ;:_;.f 
co~~ens~tion sr~nced· by the Referee is excessive. 

7he Jo0rd f inc: s th c !'<e fer(ccc co1.-re,: -:;:: ly rec~:"• ,_-_;1~; ,~c.:.•::: ~.::, 
in this c.;,,,sc in his ord,::;r. 

l\ft,?c .::~ cle nc:-,;o :~c-:;v:~cTw' -:,f t.1-:e r1:::2.:._·c:r.~d i:n ~_,:;.1;:_: c~!:_:_:~, t.1~~,_-, 
Soard iT1C'<0 ~.f.i.cs "~he J<::::fc,.:-,e;e's o~dcr. 'l't".is is ,1 :·:::::1u.':-~,::,( 
injcry ci!-;:=".. tl10 te~;t to be apf.,1ic::::c1 in dc:-.cr;:1ini.• ::' ____ ::c:,•'·2r.t 
of disc:.J)-~li ty i'::: chc :Los'.; of f,..:cncticn o'.: t.h,2 i:,: ·,J .--.:: :3 :,c,:>-1 

?ai:T. ':'•>·c: impc~i rr,1er1c c0r,1ponec::1-;:, of .1,,::._,:=:::-:-· of :::L:· :.:· ,-: _.,. i<; r:c 
c1etce;rmir.:.-J by a ;_;,~dice::] ,:1octor. TL-, ;_>_.tcc.ur: .. ,~.-.:.: - c:· '-"~-::~•~:tt 
o t· .:: i sa~~j :·, .l i ·t y i :-; a:1 dc:n~in is tr Cl t --~-\/C f llnc ·.: J..Oi1 -=~· 1c... .:: --~ r-1 c.:G L: ~;.~~ .... -. 
i:1jc.ric:.:, ::..:,1pce~irrns::,:11:.., .is the pa:::-1:·;1ot,ric. :::cns"i_i'Jc::_·:::t.~· :1 :-.) 1_ ~ r:cc 
cxc2.usi,lc:~y <lc~G~:rninatj_vc. D:.:·. ::-ilocv.:·n .::,~cl:'_; c:· ,·; ·,:._1;·,t :, .. ,.s ;, 
"rnoc.2rat,~-:;__y Gcvt~:,_-c; pcrr,kinent r,0':·1.:.L.tl di::;c1bil.ity." :ie :i:".::~l,::.: 
tJ-,,. i. E~ n cl i ~- a{_J j_ ;_it V ii s 1-_ o·d :J. d be C;CJL 3 11 ~/ c~ ~~ ~,/ :l. c] E.; G lJ C i":_',,.,rci~: ~-J. :_,~ " .: • --~-:i~-·- ~: -~:. 

t.:--ie ::·L~(iicJl -.~~\./id(.:'.~-Ace:; ~r1cl c~ain1c~~-i<: 1 ~:-~ t(;~=;·~-~i~nLo~;~/ 1-~~_! ~~--- --~·-' ,··,:·,;~;,::_, 

t.":1L: Boc.i. ... ~<i £.:.r1J.::i c:l.~~in1u~-,-.:::. i~~ cn·Ld.-~l:,::•C:~ <:c cJ~i a·,.-;-::,~_ C1 .~·,} c:c-_·.1:~•e!-1~ 
sat:"c,n c,~·,,a.1 to lrS·0 fu_e 2(F; los::.: of /0,;ctio,1 c<' ':-.:.,:: _:<:·r,.: :L,~,­
This a\\'c1rc~ i:, s;:::-;:·:1t2d -~-n lieu oi:' a.:1 l pr. 01~ ;;=;.:v:c, . .i::: :·;,; ,.:.:u:,;:,:·:r.­
su·.:ion o·;: sci,\~auled disabi::!.i1:y :: ~a.i.man-i:. La,; b-:;.•'._ir, s;r.::lr.·_.:::,..-i fc,i: 
th .i ~; in~ uxy. 
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The Board, on October 3, 1930 received the Judgr:.c.'.t end
Mandate in this claim. The Referee, in this claim, had j:ouni
the claim not barred and had ordered it accepted. ih:;   Board
with the guidance provided by che Court of Appeals, orders
the Referee's order reinstated and affirms that crdo: ;r.

IT IS SO ORDERED. ’

WCB CASE NO. 79 3696 November 14, 1980
DAVID R. LeFRANCOIS, CLAIMANT
Frank J. Susak, Claimant's Atty,
Acker, Underwood, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The Employer seeks Board review of the ,RcLh ;.:ree ’ s o.'der
entered Ln this case. The Employer contends the awart of
corrtpensation gremted' by the Refex'ee is excessive.

The Board finds the Referee correctly recitO'
in this cr.se in his order.

After a de novo review of tr.e record in sh.i.v
Board moo fries the Referee's ordcn;. This is a sc'
injury and the test to be applj.ed in dotermini''g
of disci.bility is the loss of function of the ir.; u
parr. Tr.e impi\irment component of loss of furi
determined by a r.ujdica]. doctor. The determir.citfc
of disability is an administrcitivo func .;ion iuid.
in jurios impairment, is the paramount consicercti
exclusively determinative. Dr. Slocum feels e.' a.r.
"moderate ly .severe permanent partial disability.''

i..xisj J. a  

this
197^i

'dirc'.bility " should be equaIly divided be
football injury and claimant

the ;;;edical evider.ce and claiman;
t'.ho: Board finds c la imau.t

l‘;7f in ju.
testz.rfiO '^y

is ent;..rl sd tc an a'w  

k..

ic.civ

.1:
c. ~

n b'.
.i:vt
he
C

j, tlO. ;
. c d
i>  lei' t
<Goy

:r,edul c
:t nc'c

0;1
c'< e ,
r.;.er! ccr.r:

.i.on or■ \.ia ]. to 4 5
This awar
sation
this in'urv.

IS crr::n
for

ed in
o f fu,n c t i. c» ■; 1 cUB los

'.J.. ...luo '. i .. II j.ieu oa.; i )'>r. ojr av.'
of scheduled disability claimant ii.as ^
J

been crar. .
xrupen 
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Referee'::; ore.er ci.ated. At=iril 1,, J.980 .'..c; :.-i.:xL_::.·::e:u. 

Clairn:1;1t is hereby gra:at,i;U. an 2".va.rd ~- 0 ,··.,:rt:·)c,•1L~-1'~on .equal to 45° fur 30% ichcdule~ disa~11{ty ~o; ~1~' ;;:~t• le~ ::.r:.j'.Jry. This ilwa:.cd of compensation is in lic.t;_ a£ a::..i oricr a':.1ards of scli(:duled disabilitv clair:iant has b,::::cn gr-3 ·,t~,d .:.Jc 
this injury. ~ 

The remainder of the Referee's order is affirmed. 

SAIF CLAIM NO. C 428161 

GERALD LEWIS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

November 14, 1980 

C2.:";imant, .Ll, J·unl', 1930, ·cequ0s:..-.eo. th.:: Loa.re. c:c.<:,::;..:;•:!. 
i'..::0, c,:Ji'l nct.~_on jurisdiction and reopen th:i.s clc.:i.n. fc'.L. i1)_'.:; ;,\arch 16, l9'i' ~- ::::i.(rht knee J.nJ..:!ry. Cla::.1:1ant' s -t~:c;rav~ ~ie;:·_ 
rights have 0xpir06. 

In c::--..rl v J~m2 198 0, Dr .j·2r-1es ciiagno:,2c: cci0:15·~c~,.c l~·,c.i..a 
cf tLe p,:.:.tella ~~cconC:ic.u:y to 2 :"'.'.ilo. c-ld kn::•c i.-:.-._:;u::y. · . .:.e :::;c.1ggestt~d c lah,1::rnt bes in conscrvati v0 ':.-.:::-cc;a tm(:.:n t. n·.:-. ,Ta!·J;!, ",;,kayec" one: 1:-.G:1th of time :Lo~_;::.; i:ro,n (fu;1c .:, 19lhJ. ,,~l&ir.13.:-,t gave a histo~y o~ returning tc work a~tc~ his ~9~3 ~~jury v:"..thm.:.t C:.:fL'..ci.:,l-::::/- However, cla..~mzu-:it, in •.'.Jo(i, 1.:iescE'. c1 d~ffcrent jo~ aLd expe~ienced ~ncreasi~g pai~-

~he SAIF Corpcra~io~ (SA=?) advised the 3aard on ~~p­t:.c:rr.ber 2:2, 1980 :i.t: oppc:~cci a.r-, Cnm i•iGt:i.on 0:::..-dcr :i..-'.cD::•,;:;-,i,,s :~·--:.Ls clc,i:n. Th,.: Si-\IF' fc::.lt cl.:;1_:_mant.' s c1..n:-r,::,,t p:-:c;.,_;__(~E\.3 ,_.,,:;:J: r;ot :ce~.:.1tec~ to hii; 1973 L1ju::c1 and q1..-.1.:,~;·c:i.o::-,c.:-t if c}aL ar:':.:. 
;-,c:;.d c:,ny -tim,"' lo.s!3. 

J-t: Gcto':.i0r 1080, nr. J&rnc::; re~-10:.:-::ed c.-: .. 0.:i.:,l:i,,~-•;:, ;~•:"J.(j.1::~.:: . }:n2,c' i:1Jury aiv\ trr-•.:it:c;i~r-,t for :._:._ l1:.1c.i :i.e:ft tl·,,_, 1-,:-',i:'E: ·t:•~•:t"l· •. :,_:_­ar,c::1 si:1c<2 c.l2.ima!1t had fc:~i.l.0·0. Lo ke:ep up 1""::.~: c_.:,·;:.'.·c:,.:,:.._-:'.:-; _. ~--:~:-" k:1ee v,ent ::::nrm.:,:;h a· J("·-j0l1(ffi:lti_ve ch,.,:-:-:re. r;_,.;:; ..::·e::;-,::_ t_~: .. :-, C(;r:·· 
tributeJ to clai~ant's current complaints. 
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ORU-:?.

The Rel'erce's order dated April 4, 1980 Ifj raod;„:‘.ied.

Claimant is hereby granted an award or conponsaticn
equal to 45^ tor 30% scheduler disability for his riqht le:;
injury. This award of compensation is in lieu of ali prior
awards of sclieduled disability claimant has been gra' '.t.ed fo 
this injury.

The.remainder of the Referee's order is affirmed.

m

m

November 14, 1980SAIF CLAIM NO. C 428161

GERALD LEWIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant, .in June 19S0, requested the board ex:. roise 
its ov.’U metion jurisdiction and reopen this clain. for hrs
March 16, 1973 right knee injury. Claimant's ageravstion
rights .have expi.rG;Q.

in ca June 1980, Dr. James diagnosed enouGrcmic laci.
of the patella secondary to a mild old knee * • j urv. .:0
suggested claimant begin conservative tresatment. Dr. Jane; .
"okayed" one month or time loss from June 1, 1980. Claimant
gave a history of returning to v/ork aster nis i9/3 injury

..culty. ilov^ever, claimant, in 1980, began s
iob and exoerience: .ncreasinc pain.

The SAIF Corperarion (SAIF) advii.ed tne bca.ra on .~e;
ember 22, 1980 it opposed an Own Metion Order rcocening

tr: 1 o V C'1 r 11m. Thu SAl.r felt clarmant current 'o.i'c ).)1.oiqs
not related to hi.s 1973 injury and questionoh
had any  time loss.

claant

In October 1530, Or. James reported c.lsrmanu's r
knee i.njury and treatiient lor it had left the '’.nee 'we
and si:ice claimant had farlod to keep up has ci.'icrci.^pe
knee went throui/h a' degenerative change. Re le.rc tm.
tributed to claimant* s current complaints.

n 2. c
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Board, after reviewing this rile, does_not f~nd t~e 
evidence warrants reopening Gf this claim ~t this ti~01 ~nd0~ 
i~s ow~ motion jurisdiction.· The Board. does -find tha~ 
claimaint is entitled to have the tre~tment provided by Dr. 
J,.-r:nes which is related to his original inju:cy paid :~,:n l.::':{ 

the S:tUFpursuant to ORS 656.245. 

l'i' IS SO ORDERED. 

WCB CASE NOS. 77-2866 & 77-7847 

PATRICIA PEMBL_E, CLAIMANT 
Emmons, Kyle, et al, Claimant's Attys. 
Dean M. Phillips, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Remand 

November 14, 1980 

Albany Prozen Foods and ·LJi"i)erty './JutuJ.1 Tn:.::·i.::.ranc1::: 2cn(·,·::.:-i:' 
(~ibertj) ~P?cnled the Board's May 11, 1979 Orde~ o.~ Review 
in thjs case. Lib2rty contends the Board rnisapplieG ~he 
·1.::.-.st injuricu:s cxp,)sure .rule. 

r;-:-ie Court. of Appeals in 3.L opir:Lrn da t•_::,:3. [,ccer.f·.- ·'-: 3, 
"";._·j79 a:::':::irt:1ecl th('~ 3oard. C)n 0:L1uar:y :.:J., 1s,s,-; UiC ,·;·L·::·. ,T:CI".t 

a.nd Ma.nc.a '.::.e \•Jas entered l::y t~~"' Cou:ct of ;,p~,-.::.·c, L-,. 

'.£;1cref or,-~' i:1 COf~tiJl ia:,CE: ,\ri-;: h ;:)1d t Juc.9: .. :~·:1 t 2:ri;:': :··,2L1 ".L'6 ~:,:; 

t~e ao~~j crders that its May 11, 1970 Order on a~vi~~ --
c. £ f i L"'.1E:C. • 

I'[• ::s SO ORDEl:..ED. 

WCB CASE NO. 79-3291 November 14, 1980 

JEANETTE J. PLUMMER, CLAIMANT 
Willner, Bennett, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

t r·_r:.! c 1{_~_ i.rliar.i. f.::_ : e,_ i led -c.o es tc;. °rJ,~. ~,~. ;.;:-1 -:: ha:: fl(~-~~ /Jc~ c >:: c() n fl _ 1 c.~-, L ~:..-: 
c .:.11npe: ~~:al) l <:: a~-: ..:.~.:1 CJIJ. - ~ r:e-. job .:. :-- j :.::'[-.,_/ ·.:. r \)Cc e.:::•:-·._ ·c .-1 c.r!u }_ ._-~ ·L ~- 2-.:: :· -~ ~ 

-176-

The Board, after reviewing this file, does not fund the
evidence v/arrants reopening of this ciaira at this tiruu under
i':s own 'motion jurisdiction.' The Board, does  find tha'a
claimaint is entitled to have uhe treatment provided by Dr.
James v/hich is related to his original i.njury paid for h y
the S'AI'lh pursuant to ORS 656.245.

IT IS'SO ORDERED.

#

November 14, 1980WCB CASE NOS. 77 2866 & 77 7847
PATRICIA PEMBLE, CLAIMANT
Emmons, Kyle, et al, Claimant's Attys.
Dean M. Phillips, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Order of Remand

Albany Frosen Foods and Liber'by .Mutual Insurance Ccmy  :ny
■'Liberty) appealed the Board's May 11, 1975 Order g/. C<eview
in thi.s case. Liberty contends the Board r.'.rsapplrea uhe
'last injurious exposure rule.

The Court of Appeals in an opinion dated DGcenV'. •• i 3,
iv79 cvffirmed the 'Board. On January II, 15SC 'c'rio !•.■■:'. .ment
and Mandate was entered by the Court of Appea.ln.

'ihereforo, in compliance with that Judg:..ent and l.an'iav.e.•
the Boa.rd orders that its May il, 1575 Order on Rev.ic".' is
affirmec.

IT IS SO ORDERED.

WCB CASE NO. 79 3291 November 14, 1980

JEANETTE J. PLUMMER, CLAIMANT
Willner, Bennett, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Tne SAIF Corporauion (SAses'hs Boarc r" visv.
Referee hs order  eirtered in tni:; case. The SAiF 'jor.' '
tr.e claimant faxled to estcib.Iixh uhau her conrl.

■■ job n 'iur'/ . 'r occup'. c.i i. naicoinoenoabie as e/n on-cr-.e

■1 
’ oj’i i
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-r:r!e Bo;:ir¢1 .t.:..nds t.he: Ri::!ferc:,0 co:c:·(:!Ctly :,:\:, .. : ._ <-_,~(, •• • ~.= f.y:·=~s 
(11: tni::; CclS\~ ::.n his order. 

l,::ter a de. ~:ovo ).'.'c-~vic·;,, ci; the record, -,:_;-_,:: 13.)ar,: ~-~:V,:;,: ',(:; . .; 
the Re·~·'::!"ee 1 s crc"i.e~. 'l'he ffi•:!•::i:i.c:al e:viJence ir, t:: .. -~;.; C.:-.~.:-,: _;·:.:.i-
C&~C;S er.at cl.a::.::1~nt h.:;s a. cm,sr,mitE.l d.Lmonr:.:-_.1.:_ty i.n h,·: !:ii.::-:-:::..:. 
wi1ich ;,-,,:.:3 wu:.:-scned over the last ~:;ev·eral yscJar;-~. - nc.,e'.· .. ;;:::::, ti·_,) 
1:.:vidence .;:,_J.so ::Lndicc:;,t,_:;s that ::laim,:,.nt. 1 ::; job die:. :·,o--c r;,:1'._i;c;~?. 

tl1is 1.mC:.er].yin9 conger.ital cone.ii d.on to wor':.s0~:·:. ·J.'h(: ~:-.. 1prc.,L11·~ 
Court, in. -~ib~:ori v. SAH', 288 OR 45, P2d 0.J7~;}, :,·:::;_:_·;:,yL 
"Si.nee the---::Vori~-activT·ty aid not C&useany cr:~::-n.'::;c :_r, +:::e 
~nderly~ng di~ease, the Clliim for rnedical se·:••i:2~ rec~~red 
i.:...:. tre-.:,,: sym1:ito;r,~ and for any r~la:.;,wd di :c_;abi:; L: .. y :--.:.y r;, __ a~:cc 
CiF t·'1oc--:, S\/1'"')- .... ,.;.,.,c. 0 ~ -·-ot .... {)1"L·r,., ... c-·1b'"',- 11 Tl,.."'·:.)~·:,-,-,, ~!' -:-- 1·1·1•0 

-- .i ·~~ .... J.•lr. ~"'--'--~~•-' J ..... i. ~ ... 1~•-.d~~( .L.\.~• • 1'!\_,... ..... .,\._Jl,..i,,.,.1..ol,.,, •. .s. .. '-·· . •. Jo 

c:isc., :.:::1.nd.:-i c..i.aJ.mant's work c::..c! cause an :u:·.c:.·•..;2.s,·! :,.n c:l;:;.:i.;.'" ... ,.-,t'i~ 
s:r,1pb.,,T_s, hct r:.ot in her ~nde:~lying conditi~ii~. :,:''.;1:::Lef.:)2~::~, 
;:,c-,.',Gd '.J,1 ti-:c :-atior.ale of Giason (supra), t:1e do.Jr.:~ rr~vei:~-·-:·; 
the Referee's or~er and order~ the SA:F's denial re:to~82 and 
c-.i f irm::26.. 

':.:'hi:, Ref eru8' s order du ted. ?cbruary 15, :1. 9 2 C :1,;;,; 1·!:.ve:::· L-,::J 

i•-. its ent:i.rC:.-::c: 1 • 

rr~-,.\~ S}il:.? CC')1--1;,ori~t~.ior~ 1 s de11i.al Ca.t8l~ ;..._p-::.f.l. 2, l.~:7;:, J.:-: 

resto~ed and ci£firmed. 

SAIF CLAIM NO .. C 339129 

BRINGFRIED RATTAY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

November 14, 1980 

On Oct.ob er :.-:. 9, 19 8 0 the SAIY Corpc-ra tion ; :3XiF ·, f.cj~'.-.',:: :;~dr.:-d 
.i:1f orma t.ton r0~Jiircin(j this claim for c:.:a.i.;:-.~n t' s :•Jo·,c-,,:.~1:)c!r ::: l, 
·Lc,~1 1 ~-~c:1 1- ~t'(' -'L"J·u-·:r:y c1·~1-·rl1''1-i-•,., '"(f ... ~~-···:,.L.-1'l-)["· __ .-crl"'""." !-,:•,.---• 
• ;, I ...... .l.. :J... L. ..1... .. ,;J . • l. • - ~-l 'l..l l r,.,... ... J (',.1, - \.,:; ..L. ...... " t"" L.-. I,. ....... _., 'l ·- . .:,. ........... - ·-· 

f~!}~j/ i re.:i. c~~~. i'-~i sko, 0~1 July· ~ 3 , 19 8 0 ., r e.pc-.r··~[~~c~ •..:: J~c: i~tt.: r~ ~1: f! .. .-1 ::; 

:.:. ~1ei.::ro::r,c1 ot ·che lo:1c5 s2phe:1u~; nc:::r'.re; he bcLi.cv, .. :d j_~_ ·,;I1r.-,-,.~:·. 

be 0.xpj_orf.!d 1,.-i th pos s.-:.ble sec-: . .:_·:::i:1.ing o::: the ~ (J,".,:-l ~;a_:i. ·;m:i.s 
ni.:.•:::-ve i:1 clai:..T,c:.r:t's .eight leq. D~~- I·-1:i.:s:...::c, r2:.,,.i::.-.::.d t::~· ... s ~ . .:;i,­
cii ticn -:ind t::c nc2d for tht::.! 9ro·9osed f; u.r s;e::y t,) c.~· .. i.: · .. r:' .. '; :--, -~- '::, 
origir::.::,}_ injur.y. bAI:? i:1<:iicc:~2u :Lt c:ic. -:10·:;.. ::--:-:~~;-:·~:c ,,,-·. :)\1::. 
r-.-::;t.i.01-1 ~rdc:~:c :c:3()i_Jc::~r~i~1<;J ·tt:i.is c;l.ai1n f01~ ·tl18 ~:;ur•·~~-~:c:; -~/~-. ·-~-- .. :·:1 ·L~:•i.· 

Misko ~ad sched~lod ~or October 24, ~:so. 
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#
• Tr:e 3o:!.rd rinds the Referee com:ctly   ..eo.

oi: this cji.s0 in his order.

JrTr.er a do novo review ci the record, rr.e Boar'.' v;over
the Re'T'eree's order. The medJ.cal evidence in this oese .s;
ceres chat claimant he s a concenital abnorir.c. 1 ;.ty in r.c:t be '
vhiich has \vorsened over the last several years. Hc.'ecer,
evidence al.so indicates that .vlainant's job did nor cause
thr.s underlying' congenital coniiition ro worsesi. 'iho; i.upj;e:
Court, ___P2d_ _  srs.i
"Since the wori: activity did not cause any cnance :.n tne
underly:i.ng disease, the claira for medical se':'''i:e.s reranre :
to trear symptom; and for any claimed disabim'cy by reasen
of those symbtoms i..s v;Ot coruoensablc^. " The doarn, in

1*. >;

.\e

1 ni
case., finds cl aimant' s v;ork did cause an incru.tsci ii; clait'
symptoms, but not in her underlying conditxrri. Therefore,
based on the rationale of Gibson (s'upra) , tiie Board rovers
the Referee's order and order;= the SAIF's denial re: : tored
aifirraed.

., .nt ’ s

•and

m

m

ORDER

The Referee's order dated February 15, 19K0 is 
in its entires''.

T:'.e SAIF Cc rporation' s dental dated i .prii 2 if 7:; .i.s
restored and affirmed.

SAIF CLAIM NO.  C 339129

BRINGFRIED RATTAY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

November 14, 1980

On October 1980 the SAIF
garcj.ng this c.lairc fo:

1. on
a.i.scant *

leg iotjury. Claimant’s aggravation
r. Aisko, on July 23, 1930, reporue

he belli;
of the :o

:i claimant's righ'c leg. Or. Mi.sno rein
and the need for the ' orcoosed saicierv r.

.iniorrric tion
19 71 I'ight
expired. 0
a neuro'.ma of che long saphenus nerve
be expj.ored v/ith possible s^ectioning
nerve
ditic]i
original in.juiy. SAIF indicated it did nci
fietion Order reopening  this claim for the su:
ihiske nad scheduled for October 24, I'SO.

1
s Mov<
righ 

v'. C J. c 

V Cl J.
u ld 'L
o cla

r.c. 

;er 1
rae:

im. nu
, h on
.'iUS

• n/n

•na
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Boa.rd, after reviewi:1g the in:::ormat:.cn tEi°.)r:,:.-c-cc~<l to 
it, finds tha evidence warrants reopening of .this cl~~m 
under tr.e Beard's Ovm Motion jllrisdiction. -~~nErE.fo:n.:, t~:2 
3oard orders cje-clai~ r~opencd effective the date c~2iman\: 
was hospitalized for this. October 24, 1980 .silrg0=y for· 
payment of co:.r1pensation and other benefits prnv~.ded for .. b:-,,. 
law until closed pursuant to CRS 656.278. 

IT IS SO ORDERED. 

WCB CLAIM NO. 80-7993 November 14, 1980 

TIMOTHY RISKE, CLAIMANT 
SAIF, Legal Services, Defense Atty .. 
Own Motion Order Referring for Consolidated Hearing 

On October 29, 198G c_lai1::.an.t, by and throu.s.,·h hLs attc:1:·;·1Gy, 
moved the Board to reopen clai.r:1ant I s claim. fc;r hir, DecemlJc.:::: 3, 
1969 ir1jury undar its own motion jurisdiction. Clai~~nt's 
aggravation rights have expired on this ~lai~. 

In his m6tion, claimant advised·the Board that ~E ha~ a 
"valid aggravation claim" based on Dr. Short I s mec.ic.:'.l :cE:f:.c,rt 
of Jun8 14, 1979. Tti3 report was received t~ the carrier, 
tl":e SAIF' Corporation (Sh.IP), ar.d -5.t reope:-.ed a.:1ot·ner cl.:::im 
fGr a December 17, 1976 injury which claimant had rQceive~. 
That cleim has .:::_ claim number r..:-f GD 203622. !•'oj_~_ow~ ng the . 
payment o!: temporary totaJ. di::mbili ty comp6risati 1")n a:1:..: ·F•ro-,:i.d­
ing of :.:.-Ghabil:. tati.o:.·, efforts to claimant, Sf.IF, -;:,n .<\ti.Just 
13, 1980, submitted the claim ior c:osm.:e. 'l'he Evu.'..ll,.:.:~im-. 
D::.visi.cr: was then advi.sed the vocatio:-:al reri,:!:JilJ.'.:,c.. l.:.i.::::m 
services, which had b~en provided, w0:1:2 ,-.ot 9r.ovi.ted :m tbe:i 
1976 claim, but rather on the 1969 claim, a~d, thar~~~~~,· ''· 
refused to issue a Deter~ination Order on the 1976 ~22e. 

Claimant requested a he&rin·g or. ~he Dec::.~:,.:xc:r ::.·, .. , l:.,.7& 
i~jury-ag~ravation claim conte~ding that the Evaluat~GL 
Division impzoperly·handled t~B clai~ by ~ot issuinJ ~ 
Deterrr:ination Order as reques·;:ed by ·che cari·i.er. r_;\·i.LS 
hE.:c.ring ',vas sc~"1ed:i.1led before Refe:cee Po:crest Jar.:e:.s c,n O:::;t ... )e:::-
28, 1980; After hearing c.pe1;..:..!·.g a.r9ur.ier.ts o::.. cu1.:..11f;e,:, :1.:he 
Refere.=.: rec,;:ue;:.;~:ed that this 1976 claim be consolidatea wi·;::;·: 
the 1969 claim based -..1pon the claimar:~; F, own :·.:ot:i.un request. 

B~s8d on thesa facts, claimant, ~y and.throug~ nis · 
attorney, requested that tte·l969 claim, SAIF Cla~m ~o. ~c. 
220129 b,~ refE::cred to .:he Hearings Office::-:- to be cc,r1.3:;lidt·:.tec 
with the claimant's 1976_ claiffi, SAIF Cla~m No. GD 2C~622: 
~•ICB Case No. 807993, so i:.hat the enti~e. matt~:.:- 1:r.ay }:K: t:E:i:.;:.:..i.. 

-178-

The Boci.rd, after reviev/ing rhe information aubmi.o'CGcl to
it, finds tha evidence v/arrants reopening of  thin claim
under the Beard's Ov/n Motion jurisdiction. Tp.c .reforc, c';ie
Board orders che claim reopened effec cive the date c l.airaan
was hospitalized for this. October 24, 1980 .surgery for
payment of compensation and other benefits provided for ,by.
lav/ until closed pursuant to CRS 656.278.

IT IS SO ORDERED.

#

WCB CLAIM NO. 80 7993 November 14, 1980
TIMOTHY RISKS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Ovm Motion Order Referring for Consolidated Hearing

On October 29, 1980 claimant, by and through h. Ls attorney,
moved the Board to reopen claimant's claim, for his December 1,
.:.9b9 injury under its own m.otion jurisdiction. Claim; :rnt' s
aggravarion rights have expired on this claim.

In his motion, claimant advised the Board thest ne had a
"valid aggravation claim" based on Dr. Short's medical report
of u'ane 14 , 1979. This report was received b,'/ the car.rier,
the SAIF Corporation (SAIF), and it reopened another claim
for a December 17 , 1976 injury wliich claimant had rcceivef.
That claim has  a claim number of GD 2C3622. Follov/'ing the
payment of temporary total disability compensation ant 'provid­
ing of rehabilitation, efforts to claimant, SAIF, on Augast
13 , 1980, submitted rhe claim for closure. The Eva.^ auti.or.
Division was then advised the vocational reh.abilitation
services, v/hich had been provided, we,re not provided rvn. the
1976 claim, but rather on 'the 1969 claim, and, thar: .*fore, .t 1:
refused to issue a Deterrr.ination Order on the 1976 cdme.

Claimant requested a hearing on  che December 17, 19 76
injury aggravation claim contendirug chat the Evaluat.;.on
Division improperly handled the clair;. by not lssuin;( a
Determination Order as requested by tlie carrier. This
hearing was sc'nedaled 'pefore Referee Forrest James on 
28 , 1980 ^ After hearing openiy.g arguments of ccun.sel,  L' he
Refere;e requesued that this 1976 claim be consolidated witl;
the 1969 claim based upon the claimant's own mo'tion request.

m

Based on these facts, claimant. V,
attorney, requested that the 1969 claim, S.AIF
220129 be refe.rred to  he Hearings Officer  to

and through rii;
Claim ;c.

be covisclida tec
v/rth the claimant
77CB Case No. 8 079 93

l97b craiiw SA.IP C1aim Ko.  G !9 2 C1 ^ 6 2 2
so that the entire matte:: may be heard
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0 

':.:'>t~ Bo.:1rc, after ·:-eviewi:,<:~- clai11;ar!t' s 1:,oc..:ion, _-1,.-:::.~; 
t':-iat U.i.:~ cl.::..irr, si1o·J.ld be ref,~r-r8d -.~.o "fi.ef,:.rc..e: :;:;•o:i::.::·c'..:_: J"·c,·,:.~:., 
"\"!."; !;;e COl"'.solid2..tecl with th2 -v/CL -Ca::.;C:.: ::o: :317')'.j]_. s7,:;·~· Ci.:t:iff. 
F:o. GO :203622, the Decernoer l"/, 197G injt:ir·1 t: laj_m. , r.2 

Ft-=;fe:~ee 1:-;Lall dct0rminC::"! if c~1.;:timant' s currtcer,t cundi !: ; ,_:;1 .::.,, 

~-:elatec~. to eithe:::: the Decembt~r 3, l'.H:; injsr_' ·_:,·,d r:·:_.:_·,::::.:011'..s 
a ·,.;c:.:s,:1·,ing the:cce,f since the last a,·J:c,:;::d or dr:~·;::r:·1ge::·,::, ;H::· of 
cc',,nr-c:ic it ion ir. tho. t ::c1 sl', a.nd dcc:i.c:icc'.. c:·1c •~ ~; c. ·.12 ::-: a::.,,.,~ c r.:c, -
gardin:J th2 c~l.ai:~1 for ti1e 197!:.i injury. U~XJJ: .;:o;·-::h· .. :.c:1 o~ 
·tl12 hcc:,.ci.n,,, the Re.feree sha}'.L cause· a t:cc.,~·::'icC:.i.r_)t c,:_· ·::!":c 

:.:.iroc0edins~: be:: i_)rc~p<lred and t;::;rward it c1lon~f .-:.'.. L:. l,·!··· .r.c:2-
c:omrn2,;da t.io,1 in -th i 3 CE{SE:_ ar;d the::: othfff (.-~xi1ibj t..z c:~ :: ·. c,,.\ 

· u"t t!:-:e :v~aring t.::o th0 Boan:l. 'i'he Rt:::t :~ree s:,.:...J.: u.:: ~,c .5.i_s;:,c;:;;C:! 

c,: L·,e issues rais(2:.l in vlCB C;se No. 80-7913. 

:..·r IS SO ORDEREG 

WCB CASE NO. 79-7034 

GERALD C. SEXTON, CLAIMANT 
M. D. VanValkenburgh, Claimant 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp 

November 14, 1980 

The SAIF Corporation (SAIF)· seeks Board review of the 
Referee's order entered in this case. SAIF contends its 
denial of claimant's aggravation claim should be affirmed. 

The Board finds the Referee correctly recited the facts 
of this case in her order. 

After a de novo review of the record in this case, the 
Board reaches a different conclusion than the Referee. The 
Board does not find claimant has proven his condition has 
worsened since the last award or arrangement of compensation. 
While it is true claimant was hospitalized from October 4, 
1978 through October 10, 1978, the medical evidence does not 
establish that this hospitalization was due to any worsening 
of claimant's condition. Claimant was hospitalized and 
given only palliative care and treatment. Therefore, the 
Board reverses the Referee's order setting aside the SAIF's 
denial of aggravation claim. Claimant is entitled to the 
payment of temporary total disability compensation from 
October 4, 1978 through October 10, 1978 due to the hospit­
alization for the palliative care. Claimant 1 s attorney is 
entitled to an attorney's fee equal to 25% of the increased 
temporary total disability compensation not to exceed 
$500.00. 

-179-

Scare!, after reviewiaa claimant's ir.ocxon,Scare!
that this claim siiould be referred to Keferoo Ihorro:
to be cor.solidateei with the  WCb •Case Co. 307913, SA'
Ko. GD 203622, the Deceraber 17 , 1976 injury c

jOtte s

i.m.
Referee shall deteririine if claimant's c\irrent condi
related to eitiier the De cerriber 3, I960 injur/ und r:
a  .vcrserii.ng thereof since the last av;ard or arrange;
compensation in that rase and decided the isi.ue rai.
gardin g the claim for the 197b injury. IJpor;  uos.clu
tha hearing, the Referee shall cause a transor.i.pt o
proceedings: be o.ropared and forward it alont rltr., :V

c a.
i n J.; •
. L'e 3eii Ls

1 ;i t of
b re­
i. c' :i ef
ro'

:onutancia11on in
i  U

:ni3 case ar.vCi U^ 'w'' I 1 C 1
at r.he hearing to the Board,
or the issues raised in WCB C;

the other exhibits e;
The Referee snail al.

se No. 30 7993.
rose

IS SO ORDSREi:

WCB CASE NO. 79 7034

GERALD C. SEXTON, CLAIMANT
M. D. VanValkenburgh, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp

November 14, 1980

The SAIF Corporation (SAIF) seeks Board review of the
Referee's order entered in this case. SAIF contends its
denial of claimant's aggravation claim should be affirmed.

The Board finds the Referee correctly recited the facts 
of this case in her order.

After a de novo review of the record in this case, the 
Board reaches a different conclusion than the Referee. The 
Board does not find claimant has proven his condition has
worsened since the last award or arrangement of compensation.
While it is true claimant was hospitalized from October 4,
1978 through October 10, 1978, the medical evidence does not 
establish that this hospitalization was due to any worsening
of claimant's condition. Claimant was hospitalized and 
given only palliative care and treatment. Therefore, the
Board reverses the Referee's order setting aside the SAIF's 
denial of aggravation claim. Claimant is entitled to the
payment of temporary total disability compensation from 
October 4, 1978 through October 10, 1978 due to the hospit­
alization for the palliative care. Claimant's attorney is
entitled to an attorney's fee equal to 25% of the increased
temporary total disability compensation not to exceed
$500.00.
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The Referee's order dated April1 lt /: 1980. is reversed. 

Claimant is hereby granted an awira'6f ~dditional 
temporary total disability compensation from October 4·, 1978 
through Octobe~ 10, 1978. 

Claimant's attorney is hereby awarded an attorney's fee 
equal to 25% of the increased award of temporary total 
disability compensation not to exceed $500.00 

WCB CASE NOS. 79-10, 537 & 80-613 

WILLIAM C. SIMMONDS, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order on Review 

November 14, 1980 

The claimant seeks Board review of the Referee's order 
entered in this case. The claimant contends his low back in­
jury resulted in temporary total· disability or in perm.anent 
partial disability. 

The Board finds the Referee correctly recited the facts 
of this case in his order. 

After a de novo review of the record in this case, the 
Board modifies the Referee's order. Dr. Kauffman of the Or~gon 
Health Sciences Center on August 7, 1979 advised claimant to 
stay off work and to continue with bed rest for five more 
days due to his back pain. The SAIF Corporation {SAIF} re~ 
viewed this report on November 12, 1979. 

Dr. Kaesche, on September 10, 1979, reported claimant 
was not able to perform his normal job or a job requiring 
heavy lifting, repetitive stooping or bending forward. Dr. 
Kaesche felt claimant could perform light work. This report 
was forwarded to the SAIF on September 12, 1979. 

The Orthopaedic Consultants in early November 1979 opined 
claimant's back condition was not medically stationary and he 
had minimal permanent partial disability due to his. back in­
jury. 

. . 
Based on the preponderance of the evidence, the Board 

finds claimant's back injury is disabling and orders it to be 
classified as such. The evidence indicates claimant's back 
condition is not medically stationary. Therefore, the Board 
remands this claim to SAIF for processing and closure under 
ORS 656.-268. 

·-180-

ORDER
The Referee's order dated April IT,', 1980 is reversed.
Claimant is hereby granted an award of additional

temporary total disability compensation from October 4, 1978
through October 10, 1978. . , . ■

Claimant's attorney is hereby awarded ah attorney's fee
equal to 25% of the increased award of temporary total 
disability compensation not to exceed $500.00

m

WCB CASE NOS. 79 *10, 537 & 80 613

WILLIAM C. SIMMONDS, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order on Review

November 14, 1980

The claimant seeks Board review of the Referee's order
entered in this case. The claimant contends his low back in­
jury resulted in temporary total disability or in permanent
partial disability.

The Board finds the Referee correctly recited the facts
of this case in his order.

After a de novo review of the record in this case, the 
Board modifies the Referee's order. Dr. Kauffman of the Oregon
Health Sciences Center on August 7, 1979 advised claimant to
stay off work and to continue with bed rest for five more
days due to his back pain. The SAIF Corporation (SAIF) re­
viewed this report on November 12, 1979.

Dr. Kaesche, on September 10, 1979, reported claimant
was not able to perform his normal job or a job requiring
heavy lifting, repetitive stooping or bending forward. Dr.
Kaesche felt claimant could perform light work. This report
was forwarded to the SAIF on September 12, 1979.

The Orthopaedic Consultants in early November 1979 opined
claimant's back condition was not medically stationary and he
had minimal permanent partial disability due to his back in­
jury.

Based on the preponderance of the evidence, the Board
finds claimant's back injury is disabling and orders it to be 
classified as such. The evidence indicates claimant's back
condition is not medically stationary. Therefore, the Board
remands this claim to SAIF for processing and closure under
ORS 656.268.
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medical evidence indicate~ claimant is entitled to 

t e m p o r a r y t o t a 1 d i s a b i l i t y c o m p e n s a t i o n f 0 r A u g u s t 7 , 11 9 7 9 
t hr o ugh Aug u s t 1' 2 , 1: 9 7 9 a n d f r 0 m S e p t e m b e r 1• 8 , 1· 9 7 9 u n t i 1 
closure. However, the Board d6es not find a penalty should be 
assessed on this compensation was not forwarded t0 the SAIF until 
November ~2, ~979 and SAIF's denial was issued on November 20, 
;\• 9 7 9 , a n d t h e r e w a s n 0 u n r e a s o n a b 1 e r e s i s t a n c e b r d e 1 a y • 
Claimant's attorney is entitled to a fee in the sum of $300.00 
for prevailing in overcoming this denial. 

ORDER 

The Referee's order in WCB Case No. 79-1'0,557 is reversed. 

The SAIF Corporation's denial dated November 20, ~979 is set 
asi:de. 

Claim No. ED 395027 is classified as disabling and is 
remanded to the SAIF Corporation for processing and payment 0f 
compensation and benefits as provided by law with compensation 
for temporary total disability from August 7, t979 through August 
11 2, 1:979 and from September 118, ·1"979 until closure is authorized 
pursuant to ORS 656.268. 

Claimant's attorney is hereby awarded as reasonably 
attorney's fee in connection with this Board review the sum of 
$300, payable by the SAIF Corporation. 

WCB CASE NOS. 79-2960 & 79-6387 
, 

GLENN STOSE, CLAIMANT 
Richard A. Sly, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Motion to Dismiss 

November 14, 198( 

This is an Order in reply to claimants Moti6n to Dismiss 
based on SAIF Corporation's failure to file a brief. within a 

timely manner. There is no requirement in the Worker's 
Compensation law of the Board rules which indicates that a brief 
must be filled by the appellant before the Board will review the 
case. ORS 656.295 (5). While briefs are a significant aid in 
the review process, the failure to file a brief is not grounds 
for a dismissal of a request for review. This matter will be 
placed on the review docket to be reviewed by the Board in due 
course. -The request for an order dismissing SAIF's request f0r 
review is hereby denied. 

IT IS SO ORDERED. 

-181-

m
The medical evidence indicates, claimant is entitled to

temporary total disability compensation for August 7, T979
through August t2, T979 and from September 1^8, T979 until
closure. However, the Board does not find a penalty should be
assessed on this compensation was not forwarded to the SAIF until
November 1^2, 1‘979 and SAIF's denial was issued on November 20,
T979> and there was no unreasonable resistance or delay.
Claimant's attorney is entitled to a fee in the sum of $300.00
for prevailing in overcoming this denial.

ORDER
The Referee’s order in WCB Case No. 79 10,557 is reversed.

aside .
The SAIF Corporation’s denial dated November 20, 1979 is set

m

Claim No. ED 395027 is classified as disabling and is
remanded to the SAIF Corporation for processing and payment of
compensation and benefits as provided by law with compensation
for temporary total disability from August 7, 1979 through August
12, 1979 and from September 1’8, t979 until closure is authorized
pursuant to ORS 656*268.

Claimant's attorney is hereby awarded as reasonably
attorney’s fee in connection with this Board review the sum of
$300, payable by the SAIF Corporation.

WCB CASE NOS. 79 2960 & 79 6387 November 14, 19 8(

GLENN STOSE, CLAIMANT
Richard A, Sly, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Order on Motion to Dismiss

m

This is an Order in reply to claimants Motion to Dismiss
based on SAIF Corporation’s failure to file a brief within a
timely manner. There is no requirement in the Worker's
Compensation law of the Board rules which indicates that a brief
must be filled by the appellant before the Board will revi.ew the
case. ORS 656.295 (5)* While briefs are a signi. ficant aid in
the review process, the failure to file a brief i;s not grounds
for a dismissal of a request for review. This matter will be
placed on the review docket to be reviewed by the Board in due
course. The request for an order dismissing SAIF's request for
review is hereby denied.

IT IS SO ORDERED.
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CASE NO. 79-8662 

BRIAN R. STOTESBURY, CLAIMANT 
William F. ~homas, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp 

November· 14, 198 0 

~.'he SlclF Corpor2°.:.ion (S~\IF) set'.ks Boo.rd 'C0'!le'l'l -:.:,f the 
~~eferee' s order \vhich awc::.rded claim2.r. ~ tempo:.~ ar_,· to<:.2..2. di,_; -
a.bilit~,1 compensation to April 11, 1S79 and coi"'lpt:nsiit_ .,n for 
permanent and ~otal disability effective April 11, ~J79. 
'I·he SJ>I'/ contends the Ref erec- erred in 9ranti,1J trie:,,:, c1\·larJ::; 

of corr1p8nsation. 

Yte BoarC finds that the ~efcree corrcc~ly ccc:~cd the 
fi.1cts of this c,1se in his order. 

l\..c·Ler a c.:e novo rl:'view c~ thi'.; ~,,core,, .. t.c ~~021~,; rnodi-: 
:c .'i. 2 s t cc Referee ' s order. Dr. \'lo J.g a;,10-:::t ::c1..x, r-:_ (~c'. c : ,.i i:n2. rr.:. ' s 
p::;~,choj.ogic~tl condition was c::ronic .·,Lc". 1 aE; .·, :er,, v1.J.-_, ::;t::.;::.~c,r,·· 
cl",."::C', 'i'l,2:.:ec;fol'.'e, the Board .J.sre:2s \•1i1~h '..:ht:" ~{t:':,'·:::2·:2 ' ... :,i: c.L.;m­
ant's conditio:1 w..1s not mec...1ica.lly :>:at:.io,1a,y 1~.r1::-.·1- -,,al: ,.li.iJ'. 

'I'~-J-" Boa.re; ;: irids that tne r'.'.edi C<",:;.. 0:.v 1.cicnc:r::, ·:1 Lc,~1,~ :..'.c ,-:: ,_; 
n,Jt establi;;:,h tLat c~_aimant i.s p2rn,.1J1('.nt:i.y ,.t~,d r.c'.c.,l:./ ,,.:.:-
c,oled-as dr~fin2d in ORS 656.::or_;_ 'L'he G::,;:-.:c::c: rn'.i .. 1~ v:.:1:.-.;_i.·_:,~: 
other 1:el0·va.n,~ factor,:-; to c:ict,.::~minc ;:lct:;;ri,c,,·,"..:' :~ 1u:c:c; ct _.,,_,.c~:•: 
earning :::apacity due to thi:; injury. C:Jain:c.:,l: :: . L'J ·:,:~:1:-; 
olo and ha;:; t>,,:0,-:: ycc:,:.:c; of co:lleg0: t:L'.:.c.:::,t::..cn. (_ .. c:\i··_.,!J,_ ,,,•·.-,--
1.:.c,blished that he hc.s \vorked rmly at jor.Js ,,,;·1::-. ,, ,_:o,:. c. :.J(: 

clas::;.:i.ficd a?, heavy r.1;_:;·,uc<l lai..:<)r. C~::imc:~n·..: ,:L; JJ:- . .:,'-1t •.:. :,r:· 
cannot return to 2my of his \JJ..:-•C>vioc.1~; .Jo::::s. ;,,()J:o<:-1:c.,,.:~, .,,,, --

6.56. 28C (::,) rc:::c1uires claimant n-,ust. al~~o E::ho'., th:i'~ !~,:: 
1,,,illin0" to St:cE.:1·: regular gainful emp}.cyff,\c'nt a'.1c: t]·,c.1 t. '.:;: ,-,~:; 
nade re c1 sonat, lee c:. ff ort s to oLt ci.in ,=; uc: h E~itp 2.oy,:,c ,. :. . ,~: .. ~t ima:; "c 
has failed -to establish thu.t hr.c h21s ,,Gc.HJht l':,,j_JlO'/i'~:c,·, ~ c·,:­
atter!1pced t:o return to work. The evidence C:,Je::c, < :3t..L::.i:;l 1 

t.Lat claimant hu.s the ctbili.t'..' ".or r,:: ,.:c;in.i:,,: ;_Lo-,;2.: ,r, ._ 
:n~cord .uc this case Jnd aftc::.- con:_;idc.:ci~l<J a -~j the 1> , v,,n 1: 

:::u.c:t.or:: in d 12·c.cnn.i.,·1.i..nq an in~: tired wn; ::,:'.r' ~• J:_,,,;::; of ._ ;~ 
eci:::ninc~, ca.po.citJ, t:ie Board f1.nds c:-:.z,jF<zrnt .i,; (:r.!·i.,·. ,-, L.,~·.,_, 
ct':Jilrci or: cor:1pcn:;;dtio,·, equal to lCJ2° fer 6U\ _: 1~;::.~ 1:::d.;· c: 1·• · -• 
,:."i:ility for hi:. ~,eZtd in.Jury. ar:d. recc:.;ul-::.ii:,; 11::.:yi:r.oicxi:L, . .L 

cone :i ~ic.::,n. 

T;11c.; Bo2:rci 'v!OUld urge the:' l"iclC: :-::crvicc:c; ";ivi:,;:; . .-., t..o 
contac l: claim;,_,, t <1nd 1-:.:;:_-ovide i.:i_m voe,.:: '~:!_orii:i.l ~, ,.:,;i ~:tan(,. , tc 
i.ncl...:..d~, ·::.rainin'::. or job pl.::ic<c\lr.ent. ,r;,is a',1.J.rc. of c•:;;· .. :,-
cnsat.::un is iL ·1ieu 
- ' b. ••. . 1 . c:.sa lLlty c 21ma~t 

of all pr:i:::,r aw,u:c::.:; of nr,sch,ic..·J.." .. _.·; 
l1c1::: bce:.-:·Jrar.ted for tl:j_:: i.r,:ju:C',. 
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WCB CASE NO. 79 8662 November 14, 198 0

BRIAN R. STOTESBURY, CLAIMANT
William F, Thomas, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp

m

Tiie SAIF Corporation (SAIF) seeks Board reviev/ of the
Aeferee’s order which awarded clairaan^ temporary total dis­
ability compensation to April 11, 1979 and compensate on for
permanent and total disability effective April 11, :,379.
The ST'IF contends the Referee erred in granting these awards
of compensation.

The Board finds that the Referee correcely ircc. .red the
facts of this case in his order.

Afrer a de novo review cl this L orci ,rx bo
fies'tne Referee's order,
psychological condition wa;
ary. Therefore, the Board

Dr. Wol'.gamiotl.
chronic and, as
Lcyi'ces wivh the Re

reiDomed
arc modi 
c i.i li 'nc:.n r * s
v. as s t ar.Lon."

.:e 'Irat clvinv
ant's condition was not medically stationary unt: i Si'.at dale.

The Board finds that tne medical evidence alone
not establish tnat claimant is permaiiontly and rclall
abled as defined in ORS 656.109. The Board musi: co
other relevanc factors to det^Jrmino claimant s
earning capac.it>^ due to this injury. Clainianl
old and has three yccoos of college tniccation.

j.o s c 
0,., 2 9
C. ai;

i i.xyi'i.; ..c.
classified as 'heavy manual labor. Clnlirmmt las ]j,rovi..
cannot return to any of his previous jobs. ■..oi'sothe.l^'. 
656.206 (3) recuires claimaint m .ust al.so shos' that he

tablished that heUr I n. worked only at jobs v/no.'

e b
a.L;'

1
yr.nam.

;je
C : f;'.

willing to seek regular gainful employment and tlxt
made reasonable efforts to obtain such employment. C
has failed to establish that he has ought e:i.pioymenu
attemp'ced to return to v;ork. The evidence d jes c:.:st.'.b
that claimant has the ability lor ri:; >.:.:ainincj
record in this case and after considering all
factors in determln.i.ng an injured wo.itior's j.o
e..!rning capacity, the Board finds cl^A.^:■lcln t is
award of compensation equal to 192° for 60h

.a ima j i t
c'.,:
 I . . T 1 S j

lk;.se. '
the T'.:

SS of .
er. t.i. u
ISO ued. i

•  1:
. V .u I'i

U tc
d J;::. 

ability for his head injury and resulting psy.;r.ologic
cone j. tion.

The Board v/ould urge the I'i.eld Services
contact claimri.s 1. and nrovide ;.im vocutional ,

..'mvisicr
r.si. stanc

to
tc

include iraining or job placement. Tl.is av/ai’d of ccr,,:. 
ensat:on is in lieu of all prior awards of unset ;au.b'..f
disability claimant has been, uranted for tr.in iryiur'm

m
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ORDEi~ 

'l'i:e_ Refr::·~ee 1 s orc,~r dated April l '.)80 1. s 17.c,.:.; .1.,: :..ed. 

C.laima.nt is hereby award.1;,c. compensatior. "qu.:.11. to 192 c, 
for 6C-l fo= his head injury a~d resulting psycho~ogic~l 
condi t.i.on. This is in lieu of all prior a\·/ards CJ:t' ·lirL,,~i>,:,.i­
u:ed qompensation claimtint has been granted for thi~ injury. 

l'he n=!:Hainder of the Refo..::-ree; s order is aff :1.:::mi;:,, __ . 

CLAIM NO. D 408270 

NORMAN L. WILSON, CLAIMANT 
Richard T. Kropp, Claimant's Atty._ 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

November 14, 1980 

On .July 10, 1980, claimant, by a~d through his ~ttorncy, 
::.:-2ques1.:ed the Ijoard e:-:ercise its. Own .Motic:,r~ j1-::;_:-isdi--::-~.;~or: a;1d 
reopen -:.his claim. Ciaimant I s a-:;Jgrnva·;::Lon r:i.s·ht:s l'.:tvc,-; l~;-:-· 
pired in this case. Claimant contends his right kne~ con­
c.ition is related to his NovC:.:D~er 17, 1972 rit~;:-.t ~:oct: ::.n­
jury .. This claim was reopenei by the B0ard e!f8ctiv2 April 
2:5, 19-;9 when cl&:~.r:.ant was hc,spi tali:,;cd for ,::,d\:l:i_ ticna:i. 
sur1;ery on r,is r:..y-ht fout. 'I'rie Board close::d ti1i.s c ·;_a:: ,:1 i..:.~--
an Own Motion Deterffiination ~ated October 22, 1980 whic!i 
granted. claimant an c'-.ward -of additional ·::;.emporary -~::;ta:.i. 
disability compensation for l•.pril 2 5, 19 7 9 th;::-o·t.Vih ~-:,iy 1!3, 
1979, .an award of tenporary partial disabilil! :roD May lC 
1079 through April 8, 1980 and an award o~ tem?o~ary u~r~i<ll 
disaoility frvrtl ~--lay 20, 1980 ·chrough Li..ISU.St S; lS:E() ,.;r;d, ~~LC~ 

dc:1.y of t.emporary· total dise.bility compens~ti0r, fD:r S(•.1.::ti2r:.::;_E:r 
2, 1980. 

Dr. Martens, on April 9, 1980, ~)erfo;::-mE.!d pa1:,:=::l;..<2ctomy o::.:. 
claima."1t' s risJr:t kr~eE:. He i.ncticated that .:h._-mant I s :;__·.-i..~;l:t. 
ankle i&jury was probably a fa~tor in requiri~g ~h2 rig~t 
knee patellectomy. 

On Octo;:,e::-:- 21,· 19C0, i:.he 311.:i:F' Co:::poratio~, ,:.!.dv:,_,.,_,ed t:,..:! 
Board it opposed an Ow:-i Mot.ion Ord2r t:eo2enin<; th:~s :.~l.ai:.r, 
for claimant's right knee ;_:iroblem as it did ;1.0-c .::;.pp,2.=·,~ ·:.:h.c.n:. 
that cor.di~ion was directly related ~0 ~is c=iginal ind1:st~i2l 
ir.j ury. Att,::.:.:::hed to ·.:his let-:::er wus a repo:.::-t from · :C; :~ 0rt.:':':.-
paedic Consultants who felt tbat, while there wus ~o ji~0ct 
rel~tionship between claimant's right knee conditio~ an6 ~is 
indust~ial injury of 1972, there co~ld be an indir8ct rel~­
tionship betweE,;1 ,ch<= two. 

-189::-:... 

#
ORDEK

Ti'.e, Rel'eree' 3 order dated April 15, 1980 i.s iT.oai/'ied.

Claimant i.s hereby awarded compensation ^rjual to 192' ''
for 6C% for his head injury and resulting psycho.logical
condition. This is in lieu of all prior av/ards of ui'; ,.ch.. 'ai 
uled compensation claimant has deen granted for this injury.

The remainder of the Referee’s order is aff.irnK /,..

CLAIM NO. D 408270

NORMAN L. WILSON, CLAIMANT
Richard T. Kropp, Claimant's Atty.,
SAIF, Legal Services, Defense Atty
Own Motion Order

November 14, 1980

m

On  July 1C, 1980, claimant, by and through his
requesred the Board exercise its. Own Motion jurisdict
reopen this claim. Claimant's aggravaoion rights ha'. 
pired in this case. Claimant contends his right Knee

19 72 r :• gh t foc 1
Board effective

v/as hospiualined for addi ticna

ttorn
eon a

con 

y /
 .■d

dition is related to his November 17,
jury. This claira was reopened by the

1979 when cj25 rrian
surgery on his right foot. The Board closed this cla
an Ov/n Motion Determination dated Ocrober 22, 1930 v/h
granted claimant an award  of additional oemporary to 
disability compensation for A.pril 25, 1979 thro'ugh Ma
1979, .an avrard of temp'Orary partial disability from M
1979 through April 8, 1980 and an award of tevaporary
disability frora May 20 , 1980 through A.uc'u.st 3, 1980 .i
day of 'cemporarv' total disability compensation for 5e
2, 1580.

.Apr 1 .L

tm by
i c i 1
tal
y .
ay '1. c

nd or.
ctemb

ai
0
G:r

Dr. Martens, on April 9, 19SG, performed pat'.ell^
claimant's right knee. He indicated that clc...mant's
ankle injury v.^as probably a factor in requiring che :
}:nee patellectomy.

;c'COTii''.' or

'.luna:.

m

On October 21, 19C0, rhe SAIF Corporation advir^.ed the
Board it opposed an Own Motion Order .reopeninsj ibis cla.im
for claimant's right knee problem as it did nor appear t.ha 
that condition v/as directly related to his original indinst:
in;] ury Attached to :his letoer was a

s v/ho felt tnat, while
•eport rrom enn Orun 
there v/as’ no dj rcmc.paedic Consulta;

relationship between cla.imant'.= right knee condition
industrial injury of 1972, there could be an indirect
tionship between the tv/o.

ina
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'rhe Board finds clair:iant' :; right knee condi.tion is re­
lated to his November 1972 industrial injury ~nd fintls that 
this claim ~hould be reopened under its Own Motion )Urisdic-. 
tion. Therefore, the Board orders this cl~im reopened effec­
tive the date claimant was hospitalized for the April.9, 
-1980 surgery performed by Dr. f.larten·s for payment of <.~ompen< 
sation and other benefits provided for by law until clos~d 
pursuan-t to ORS 656.278. The SAIF is· entitled to cr2d:;_t -any 
payment.of_cornpensation it made pursuant to the October 27, 
1980 Board. Order against this award of compensation. Claim­
ant's attorney is entitled to a fee equal to 25~ of the in­
creased temporary total disab·i li ty compensation not to e%ceed 
the sm~ of $350. 00. 

IT IS SO ORDERED. 

CLAIM-NO. HC 455427 

JOHN CHURCH, CLAIMANT 
SAIF, Leg~l Services, Defense Atty. 
Order Vacating Own Motion Order 

November 17, 1980 

On June 18, 1980, the Board issued an Own Motion Deter­
miniation in this claim, closing it pursuant to ORS 656.278. 
Subsequently, the Board has been advised that a denial and a 
request·for hearing were made within the five-year aggravation 
period. Therefore, the appropriate closure should have been 
pursuant to ORS 656.268. Therefore, the Board orders that its 
Own Motion Determination dated June 18, 1980 be set aside and 
remands this claim to the Evaluation Division of the Workers' 
Compensation Department for evaluation and closure pursuant 
to ORS 656.268. 

IT IS SO ORDERED. 

-184 · 

The Board finds claimant’ right knee• condition is re­
lated to his November 1972 industrial injury and finds that
this claim should be reopened under its Own Motion jurisdic .
tion. Therefore, the Board orders this claim reopened effec­
tive the date claimant was hospitalized for the April.9,
•1980 surgery performed by Dr. Martens for payment of compen j
sation and other benefits provided for by law until closed
pursuant to ORS 656.278. The SAIF is' entitled to credit any
payment of., compensation it made pursuant to the October 27,
1980 Board. Order against this award of compensation. Claim­
ant's attorney is entitled to a fee equal to 25%' of the in­
creased temporary total disability compensation not to exceed
the suia of S350.00.

IT IS SO ORDERED.

CLAIM NO. HC 455427
JOHN CHURCH, CLAIMANT
SAIF, Legal Services, Defense Atty,
Order Vacating Own Motion Order

November 17, 1980

On June 18, 1980, the Board issued an Own Motion Deter 
miniation in this claim, closing it pursuant to ORS 656.278.
Subsequently, the Board has been advised that a denial and a
request'for hearing were made within the five year aggravation
period. Therefore, the appropriate closure should have been
pursuant to ORS 656.268. Therefore, the Board orders that its
Own Motion Determination dated June 18, 1980 be set aside and 
remands this claim to the Evaluation Division of the Workers'
Compensation Department for evaluation and closure pursuant
to ORS 656.268.

m

IT IS SO ORDERED.

m
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NO. CV 0080000 

KEITH BERKE, CLAIMANT 

November 18, 1980 

Burton H. Bennett, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Board Decision 

h;2aring was held by t.ne l'i'crkers' Corr.pc~n::,c:t·i . ..:;:·, L;:;ii1:C. ::m 
nc,v-0rt'lt,.:· 6, 197SI at tl-.e 3oc.rd Offices a.t Mil::.. Cree:r: r: .. :i:."" 
P,-c.::•.r 5.35 13th Street, N.E., 2,.:.J.em; CJrcgon 97310 ·J.t: _;_, J(, -_ .:n. 
i::obert .:;:, . £-le Callister, George ."1:,e\·tis clr.d n. K1.:.: it·< ii•i L,·-::-n, i~.::_ ·3 rel 
:.·.c,:·.11:.e::.:.:: w0::-e p:..-eser:.t. r-I. Kei·';;.:1 W:i.l:=;on pres:i.d•.:C. ·~:f.E, claL,,:o:.n-c 
c.ppec: :::·c(~ i~J Bu:cton II. ::;en nett,. at to1:riey. · Th•~ 0:::~:;a_r. __ ,1,_.r.t ;;, ,:· 
Justic2 1 Crime -Victiffi Ccmpens2:i0n ~u~i ap9e~~et by c:ifiGc~ 
~- Al!isoL, De9artme~t of ~ustice, State of Oregon. ~~e ;_~ 
porter w~s William Rowe. 

. t· -. ' ... ' 
l. s -.:,e ::ornpenc;;:tn l .Ll ·c::t 

·c·.·_i_:-.10::: \"ictir.1' s compe:::..;ation, :::;~:rsucL1t to Ol<.S Cr,,=1._~::·:~:.­
spr.~ci::: .. lcif:U8 tf.:fon.:: ~he Boa.rd is \,i:·;e'-:]-,2._- t:: .. :; -!_'_.,~:r. 
:>:::::-J \•.ri·.s si.J.:::,st:-'-nt.ially a.ttri:~._,tablE:! t" ... :·1is '.1:.:..:-:,,c~t L1: •. 

t;_.;:::; sLi:,~;·;::.ar_tiaJ. prcvo,.::·;x:.:ion u: his assaiic..n·:: .. 

' . ') 
.l.•., u 

, __ . :: 0 '~ 

I;',3 .:;er1·c=La 1~.c-:( I ·tl1t::;1..~e .is I1C) .~~a tE:::2~ ~~c:.1 dis·:J11·~-~:: ~ ,, -:..::'., ~ :1c· r ;;_:.:.::~::·.~ .. 
c.al sit.1.1atiorc .i.:-;'."olved in this ).,&tte[. 'I'i":e }::,.::._ .. ·,~ 1.,> ·'.. :.r.:i. ,: 
.ir; it~; co11::;ideration "co the :: acts appec::.r .::.ns _,_r, t:L;. _ ,_-.;r:,.c;:; c2 :­
ti"f ied to it by tr.e D2:)a:ctrn8;,~-- of J··c1~,-~:ic0 (e;;:_:; :.-i7 .. ::.: -,(::i;:. 

lit L.b,:? hea.:ci11g G· .. ~ff~J~8 ·c;-1\:~ 'Soa.~c., t·:-1\~· ·.:<.;~1 •• ~:.-:,\.r.~r .. -~- --~-~-:•~t1J1=L··-~:, 

w·:=re ~J~2sE::..tec.. and a.l'.-:.i-!1.i"cce:ci ~ .. nto E.:'.rici(:;LC:E:: \-1:LLi.Y,:-~ o).-·, ... ::i...3 ·:;·_: 

E':•:i,i.bit B: Ce1:tified :cecor<.i .ye tht0, c.:..E1.-1:: ·~:c:c. · .:·i·.,,,,,. _1.,:..::-­
-c~_::t ..:::c:::·.pensa·c.ion Prosr.::arn. 

Exhibit C: Copy of no~ice of ti.~6 2~6 ~~a2e oE ~ea~~~~ 

beior~ the Wo=kers' Co~pensation Board. 

o.:·2.:i. ,::.rqur.,ejts \•.•er-:::: pre.:::::;·ited b~' Sc}·.··~on :'.. ·=-·f~r.: ... 0, •• ~-- ~ ... •:: 

Cl::_~ i: ~)rd A. A:L ::_ i ~::;c,.r. ul :::cu,1 s:..-, ::_ . 

/.· .. · cla .iri:1 ·£:.:)r comp2:1sc.. t.ioc. \-.•a~;.; r:~i<A"-1e by c:~,. 1~~:_T:1n::it: 
i\_pr:..l :23, i.':.idt). •.;;1 :.:.ugust 15, l9J0 thc, cla:i.Tt"L ·,fo,.', c.,:·.-.. ,2..:\ 

t::.· t.:-.e L)epa.:::tm8n:: cJ: JL.~-;ticc. ~::,:ir.K ','ictir:: co.,:p1:::n ::a~· 

0:i.visj_0n. A u::r~t:.est for :.:-ec.:):-;.-;.:..dc:_·c:;·_:J.c:,r, Qi :~aid ce:· .. i.~·,1 ·.-,.:..:., 
:"'.'ic.;:'tE: ~:y cl..:;j_man;: Ol! /,,~gust 25, 1920. On .S,2y'.::c0 ::,:~:;~ '-, ."~98t• 
t!·, (3 p .:· l er cicrd c:.:. :;_ ,,,: c: s ,,_ f .':' i LTle•~ on r ,:: c(; ;, ::::: :;_ der i::I. t} .:>n . 
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November 18, 1980CLAIM NO. CV 0080000

KEITH BERKE, CLAIMANT
Burton H. Bennett, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Board Decision

hearing v;as held by ^he Workers' CompensL tioi: boaL::d on
Noverabc.:: 6, 1979 at the Board Offices at Mill Creek
*P.T;.:k, 5:35 13th Street, N.E., Salem, Oregon 373] 0 at i.3t k '.u.
hoberr L. i lcCailister, George ‘hev/is and M. Kc i th, 7/i'i son, S oard
r.ca'.ibers v/ere present. M. Keith Wilson presid.id,. the ciaiK ani;
appeared hy Burton II. .'lennett,. attorney. Th'u Jspar .mi.r.t
Justice., Crime • V^ictiiTi Ccinpensaoicn Fund appealed by Ckifford
A. Allison, Department of Justice, State of Oregon. Cne
porter was William Rowe.

thie issue is the oompensabilitv of cla.it.anh' s
■crs i.me victim's compensation, pursuant to ORS Chapte:.'
spojcirssue before the Board is v;r:ethe;t too '.'is.j.m
y. .ry v/a.s substantially attridutable t.. has t'.tOiig 1 ih..
t:.e subs'cantiaj. provocation of his assailant..

03sentiai.ly, there is no material, dispute s.s o'..
uai so.caation involved in this matter. , The t:c  .rd i. :.
in its conside.ration to the tacts appearing ;i.n t:u. ..
ti'fied to it bv the Deoartmeikn of O'ust.ice (Oi.l ■. .m' ..

■j.Tm

o:: :»

1 ;.r.i 3 t
•;ord ce:.' 
5(5::  

At the hearing before the boara, the :.'.C'.'.x.3'..ting  nvi.n: r
w'ere treser.ted and adjTiitted into eviGcnce w.Lt.i.:.vut G;,’'....oti

1 J. O  I. Appeal to the. CriiTie Vretim i'c:;..p:jn:.:aticn l.i.id.

i'x.hibit B: Certified record of the clci.m?, 'h.:o;n •.•rime
t.i.'.:i Cc::.''.pensation Program.

Exhibit C: Copy of notice of ti.me
b a.iorO the Workers' Compensation Board.

aa peace or nea'rin:

0.ral arguments were pre.::snted by Burton k. I' en;...3.. 3
.Cli.f ford A. Alii.son of Counsel

Amclaim f or compensation v.'^as raade by cl..rmiant •'= .
A.pril 23 , 13 30. '.I'n August 15, 1930 the claiju v.'as d':‘...'3d
by 'the Department of Justice, Crime ',''ictim. Co.r.pen .;;a w.. r.
Divisi.on. .A request lor .reconside;;alicr. of said ce.'..i.tl
made by clairnarrt on August 25, 1980. On Septemhsr , .192 ''
tl;e p't:.o;r denial was affirmc']. on recoit.sideration.
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The evide&ce in the record before the Boar~ establis~~s 
the fo!lowing factual situatio~~ On March 13, 19S0 ~iairnan~ 
and a Ti~ Smith met by pre-ar:angement at the premises Gf ~ 
s:::a.de ~,chooi in Beaverton, Oregon for the purpose oi -:.:.he cL.:i 'i.r.:­
an~ selling to Smith and Smith purchasing from ciairnanc a 
quo.ntity of cocaine. Time· of the met~ting occ:urred ::.·,_ a.bo· .. E 

1 a.m. A'plastic bag containinq cocaine was she¼~ to S~ith 
by Berke. Smith grabbed the bag and ran without paying cla~mant. 
Claimant pursued Smith, Smith fired one shbt at clai3a~t and 
~issed and later in the pursuit. fired ag~{n and the project-
ile hit claima~t in the abdomen. The weapon usee bi sni~h 
was a .22 caiibe~ derringer type pistol. Smith escabed and 
clairnan t was hos pi tali zed and :cecei vec medical treati-,,2nt. 

OhS 147.0J.5 provi.de3· that. persor.s are en:;itJ..2d to c01tlpcn­
sation under the Cri~e Victim Compensation Act unless ~il~red 
by on~ or ~ore 6£ several subsequent provisions: 

Subscctim1 ( 5) of ORS 14 7. 015 bo:.cs recmrr:;Cf und,,:::: tb:,, 
Ac~ if ~he injurj was substantially 2ttributable to t~e v~c­
t:L~n' s '.v:.:-ongful act. 

Ci~S 167. 2 0 7 pre scr ibas pf::nal ties fo:c c:c.:.,:1:.I1:il. ac tlv::. t.~ · 
in narc~.1tic or dar:gero ... u; drugE'. Cocc'~ine is c las s 1.::d as c':.,.:\.;-.­
gercus drug undar Oregon law. 

The pivot.al q-uest.i.on before the Board is w:·i(c::tr-:,~;:· c.::.aL-~:­
ci~:t' s i.njury .,..,as su!)stantia.lly attributable :::o '.,is \·-'1~.:-c1;f·,,;~. 
act. ~e fi~d ~hat it was. Tte wrongful and i~lega] act 0t 
th~ cldi~ant begnn bef0re his ~eeti~g wit~ t~2 assail&~t on 
the school grc~nds on March lJ, 1930. The wrongful uc~ was 
criminal activity in a narco~ic oi dangerous dr~g. The_wrcng­
f.u.l a,:d crimin.:21 act did r.ot t2rminat.u ~t tl-:e r,oi.,t ··:1hen ~,::.i·i:h 
grabbed ~he cocaine and fled. At that point cl~isant continuet 
h ~"' pu,~p---s:i nf c·,,lJi'rg t1-,r:. d,-1·-~ =·1· ... -1·1 :,r •-11.'.:..j.. ·c'r·"· .:n+·.,,,.,..,t o~= . ...1,,.,:, ..._ U e .-' .._.. __ ~ ,.J. ,1,..,._ .+, ..4~r t,:! •- .. '-.:-•- \ ,._.._._ , 1..:..- ..l .._, ... ,1.., J.. 

recovering th-2 .:.:ontraband o:: obtainin.g payrr,e:r. t t::ere·:· :::•~:. •. ·; __ :; 
criminal and wl:"or.gful acti vit:! only ::e~,se1:. wl12r. he W..;.i s u:·,a.:::;le 
to ~-;i ve fur.:-.h2:c 9urs·,.ij_ t as tl-1e :cesu::i.. 1.: 0£ ·.::h2 s·:.:..:~>:ho'i.: •,;c1.:.nd. 
v~-2 'i: ind, therefore, tna.t cla:'.:,.:2'i1t is barred bJ t:n~! p:c:::visio~,s 
of ORS 147. 015 (5) and ::ind th,:c·c claLY,a:-1t' s J.::·.:.;c.r:.,· w2..~. ,_:;ur··· 
stantialiy attributable to his own wrongful ~~t. 

OR:>.,~ 

i \.". j_ s . thl~re :fore' ORDE:.<s ,:_: i~nd A:..;,J\JDCI.: jJ u·,e;,-;: -,: :':·:-: ,' cdE: ·:· 
on Recot1sider;:1.tion. 0f t1,e Cr:L::.,f, \'i.ctiin Cor,1::,•c:!E";aticl1 _,:•._.,1J.::. 

DCc;pa .ct:r."ten t of Jc:::::. t.J.c:e, S :.a-'.:.e o ~= Oregor: deny i.::J c.::,r,1f:-::...:-.:~: ,~ r::~.c~:, 
. under ~he law be ana tlK: Sci1H8 :;_;; here;;:y af f i \:.;lee, cL·;,-:i 

1-:.:. is· furi.:her ORDERED a·:·lci i,DJi~CG.SD trat :::ei'cil E.0..:.-~:e i.:; 

denied benefits under tne app:~cab:e law. 

-186-

OPINION

The evidence in the record before the Board estabiisr/es
the foilov/ing factual situation ; On'March 13, 19S0 ■
and a Tim Smith met by pre arrangement at the premises of a
grade school in Beaverton, Oregon for the purpose of rhe claim 
arrc selling to Smith and Smith purchasing from claimant a
quantity of cocaine. Time of 'the meeting occurred an abou :
1 a.m. A plastic bag containing, cocaine v;as shov;n to Sir.ith
by Berko. Smith grabbed the bag and ran without paying claimant
Claimant pursued Smith, Smith fired one shot c\t claimant and
missed and later in the pursuit.fired again and the project­
ile hit claimant in the abdomen. The weapon used by Smi th
was a .22 caliber derringer type pistol. Smith escaped and
ciaimant was hospitalized and received medical treatiuont.

O'RS 147.015 provides thau persons are entitled to coiapen 
sation under the Crime Victim Compensation Act unie vUti barred
by one or more of several subsequent provisions;

Subsection (5) of ORS 147.015 bars recovery und  ‘r t.he
Aca if che injury was substantially cttributable to r:he vic­
tim's wrongful act.

CRS 167.207 prescribes penalties for criminal activir.y
in narcotic or dangerous^ drugs. Cocaine is classed as c.arx 
gercus drucj under Oregon law.

The pivotal question befo.re the Board is wnether claim­
ant's injury was substantially attributable to l\is v.’rongf .j].
act. t'e find that it  was. The wrongful and illegal act o.i:
the claimant beejan before his iueeting v.’ith the assailant on
the school grounds on March 13, 193 0 . The wrongful acu wa.s
criminal activity in a narcotic or dangerous drug. The 'wrong­
ful and crimin.al act did not terminate at the poi^nt  when : b;.iv:h
grabbed uhe cocaine and fled. A.t that point claimant continued
his purpose of selling the drug, eiuher wi uh rfne intent of
recovering the contraband or obtainixig payment there: v e:. :. is
criminal and wrongful activit;/ only ceased, wher. he v/as unaole
to give furt.hsr pursuit as the resulu of rhe gue.shot wound.
Ne find, therefore, tnat cia;h;.ant is barred by une p.r::;visions
of ORS 147.015(5) and find tha: cla.imant's J.nniur : wa^.. sub­
stantially attributable to his own wrongful

m

m

• i"

ORf.;. 1
lu iS; therefore, ORDERit and ABJUDGED 'Cxiut rhe turden

on Reconsideration of the Crimv:Victim Compensation
Department of Justice, State oi Oregon denying compc:\n
under  she lav/ be and the setme is here.by affirxted, ana

It is further ORDERED and i\DJuDGED that Keiun Benke is
denied benefits under tne app..icab_e law.
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CLAIM NO. 78-8667 

ELBERT WES COX, CLAIMANT 

November 18, 1980 

Paul Rask, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 

_Request for Review by Claimant 
Cross Request by SAIF Corp 

•~ ;, :.1 clai r.1 .:i. n-..:. and the SAJi' Cor2 or.1t ~_ on (::.! .~-::·) sec<: Bo ~ ;_;;. 
r c: vieT,,_ o f th €: Refe ree ' s orde r wi1i c h grante d c.La .... r.1 ar.t .:;. r, a -.·1a :!:" .i 
o ~: co:~:1 ,~lJ.t,s a tion equa : .. co 2 40° for 80 -~ (si c ) u, --_!.:.~-~~1 c~dt~- ~c. c1 i , ·· 
c.;, ;-, _l i t '/ £or his low b .s.i::k i n :j -.ir y . The cla i:r'. ..1:-: ,_ -== ~~r. ~e .~ ~s '., ..=a ~-; 
pe r :;:nant:... y a n C: cota l l y <li s~b l e c: . The SAIF co;-: l <...! IL' -. U ·_c..: Re ~ :. :_ ·c;e ' ::-; 
c...v: .....:. rd c f ccx,1pen sa t io:1 i s e xc 2 :; .=;i v e . 

T~e 30a~l ~ind s t hat th0 ~e fer ee c orrec~~v ~c c_~~~~~~ 

1: ~c t .:; 0: ·d-1-~:~ C u. S C! i n his orc. \:.r . T:1~ Bo ar,"'. r:c-..: ·c . : _.~ ~-:. 1-:: J .8 f __ :c~,-­
g r .:...;it,.::-_ , c la. ::.1,1<..nt a n a ward o f c or:1pe r. sc:. t .i o n '°-~- -.:: ·,._ ; _c __ .L_," ,-_;;·1~...: : . 
~ : 1 i: . .::ls :' 5% ur.s che cu l ,2c. di s aoi : ... 1ty a 1,d n o t c; ,1 ~ .1 -. ~ ,; !-,,_, .J. , . l. -~::i c. ~~, ­
a~ i !i t y as ~ec ite a i n his a r 6 e ~ . 

i\ :; u~ r ~ C!t~ :, c vo ;. f.! v iew Qt t he r 2 , :o :::- ci i r. ..: .' .. :,; c <' -. .3 c:., 

Buur c. n.~J.i t ics the Re f e r ee I s order. ':.' .-ie ·_., e; ~ g .. ·,:: :J i ·. :,0 .:.:v .:. u.c ;1~ ~! 

i ·.1 t h i s ca sCc (:ioe s r.ot ;:; u p ? or': ·:.'.:. e a \1a .c ci o :t c ~ L-,:-., (•r.. sa'.:. .~ c :--. 0 ~ a. ·: 1.:i2 C:. 

b · • t:-,e .Ze~e r e-2 . 'i'he 0:::-thO? L-.e (', i c Ccc ,s u . ta:1:: , <:· r-a ·.:E. c~ t: .: c .·L ,..,__1,, ­
a ,, L ' :.,; :.r.? a :irr.Hlll :.. , ciu c -~-O th is : nj ,1r :::r' a n J. ,::11e :::. u;_; sec,:. ·._,_ c:· :: ,. c· c a..--. -
:-.1c nt. , .t :-. t.l .(: r:.oli e: r~ t E.. r cl n g ::: . __ ·-r. . F c:a r,ks u t] :-~ ,,:" ·,-ri :: ?-_ ·_: , r.:: ,_~_.-.: : ,,::;-

1): r, r~C =~ c Cc... r1- SLL1 ·t- ,::.. n t · s e:-: ;::~r.i _La.c. i 1,(: , b -.....i Jt.~. ~l.i...i no ,,: ~-l ~~, 1- L:: t '.r: cl :: c J.,Ji. 11~-
a r: t ' s __ c,1?air-n,e .:-.: t \•12.. s o. .:u2 ·~o ·~:7 ~ ~ s c.r,] i c J. i "~: 1-22.. .... ~.-•..:.:'' . _ . 

~a s c d on t.1'..': we:: i c;ht o f t :r_2 n,2 d ..-:.. c al e v i d e n c2 , c ~>r. :.:.. i <'_;_ i.:;: .. n.,j· 

t '. ·,c r e :_<2 van :.: £ac t o r s t o be u s e d i. n d e t e rra iri:i. ::-i -_: :J. r. .i. ri ~ ....: nc:,l 
WQrk<:. r ' ::; lo ss ( ,i wa~j"e e a rn ing :::apac i '.: '-:· , the :,.; ;:,,.,_ ~.- cl f :. !1 ::~ -c1-., ­
c.1, -1 a~c. u f c cLijX:: n sa t i on :1ranted ::ij ,: h e i:(e :.:er Ec • ·, c .;-, c c~ s ~·:_vc.; . 
.2 ,,.seci. c :-. u-. -~s ~:,:i,r.:e e v i denc e:. , .:.. :-"ic Be d.rd ..'.: i nc.s ;_; l e. ~:'.,.c--r.·: _· _i : e ,, ­
t i tled :·. o 2 .11 ..; -1 ~ :.T~ o f cowpe n sa ti. o n equal t c . . (: u -- !.:u:h . C \: l .. '. r,·--
sc :;c --l u ~ _J ci i s~, :, ;_ :_ i·.:.y f or his l ow b2 ck 5.n ~ju ::..·y . ·::-•~-1~.s , -· :..n 2-. i. _:,, 
of c:i. 1 1 p ri or aw..:.inis t )f u :--: s c hcd t: .1.ecl c.:i_sa.b i l i t.y -~.:..;; i. .:. _::_L hi:! .. ,J C: <.::: . 

g:car, t e u f o r c~L~ ~., i nj u:::- \ · . 

011. L_~ -·~ 

The 1{e.i:~ r e:c 1 s ord e r ciate::, ,Jan~ary ·i , 198 u .,_: .: • .-:., (~. ~~- -.) C. . 

c ·: a ) mu nl. L S h:-·r ,•t·, cr -• r,t ·,,"1 ~ l1 r• w a- r- -1 of - · -)r \ ·J· , .. -, , .. . , :,, , . . - . . . . . - - .. ~' --- ~"' .. . ' - . ._.. ... \. ~ . ,,,___. . . . t ..... 1 • • " <- ·- • _, .. . 

t, O 16 0° fc, r ~,o:, i; nc·c h, .e,u · 0 -d d ·-·a bi" l " t• ' /-·= o r >-!-·,.; ·:r . , . ' 
,._, ..__, L ~ - ..&... - - • J - - - .. . 1,,.-- - - - ~ ...,._ ... J •. I L • 

is i ~ ~ie u o f al l p r io~ aw~rd s o ~ un s ch 2dLle~ di sa~ _l :.t 1 
c, . .c:. u :,a r. t: :·1a s .b0 c: .--1 s-r cF :·..: c c. io r ·.: .; i s .:.n~.-:.ry . 
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l~.'' i. :~ 

ELBERT WES COX, CLAIMANT
Paul Rask, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant
Cross Request by SAIF Corp

WCB CLAIM NO. 78 8667 November 18, 1980

ThG clainan c and the SAIr’ Gorporataon (GAI?; see i Boai.c
roviev. of the Referee's order which granted claimant an av"ard
of coaponsation equal to 240° for 80 i (sic) u.'.e::hcdu eG di 
ability for his row back injury. The claia ur... cor. te.i is he :s
permant4.y and cotally disabled. The SAIF contone : Relv.noe'
av: ;rd ci compensation is exco ^sive.

The Boa::;d finds that the Referee corre.
X! L.> C* o 0* case in his ordor. The Board nc

roc ^ C'r.;u the 
the Ref...:

grante.; craiiTiant an award of compens^ition to
equals '5% unscheduled disapility and not cO c a.cj ohed^
ability as recitea in his order.

led c.is 

Afuer a ae novo reviev/ of the record in cth s case, e >;
Boarc. n.odifics the Referee's order. Tne 'A'eig.er of t ne cviaenco
in this case does xcot support the a\/ard or ccmperisatiGn nra :UGd
b'' the Referee. The Orthopaedic Const pane'

*.rtoarrmen, aue to tni
raten tr t cx.^^ja

enjury and tne supsequo' c i;i'eac 
nent, in the rcodorate range.  'r. Franks agreed with t ee ij . cho

Ccnsultanfs examinati''t, but plu no..; .egre .. that ciai.A 
.ho surgico.1 trea.,..:o’. _.

ant

paearc
ant' s  uriparrment v/as cue to t

Based on tne weight of the ruedical evidence, consider n.'
tfiO re.levant factors to bo used in deterraining an injured
worker's loss of wage earning capacity, the board finis th<'
av/arn of cci.vpensation granted by the Referee encossive.
Based on this sane evidence, the Boa.rd finds clt n:.nnt  i.t en
titled to an u .'aid of compensation equal tc fo. . uf un 
schedui*. d disab' lity for his low back injury,
of all prior ciwards of unschedu.lea disability
granted for this injury.

Tnis ..a
c,’ 1 a i ir':'. 1 ha. ocer.

ORL.hi

The Referee's order daten Janua.ry 7, 19S moa ..r r.DG

A 1. O

Claimant is hereby cyrant.ea an award of compensa tier, eqaal
to 160° for iO 1 unscheduled d.. sabilitv for this injur '.
is in lieu of all prior av/ards of unscheduled disab iity
claimant has been gra.ntod for tnis injury.

Tne remainder of the Referee's order is air'ima.
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CASE NO. 79-4604 

WALTER J. DETHLEFS, CLAIMANT 
Richard Sly, Claimant's Atty. 
Roger R. Warren, Employer's Atty. 
SAIF, Legal Servides, Defense Atty. 
Order on Reconsideration 

November 18, 1980 

On November 6, 1980, clain1ant, by ana. thrc1:.-:_;-t nL, 2tt:::-:..-:~rc;y, 
reques~ed the Board rec01i.side1: its Order Denyin-~1 RG·., .. ·:::d. 
ClairncL1 L had sougr. t to hc:..ve a-3.di tional dcic"l!me~---i b, :::.c_r.1:._··. t:.,~r"i ·~-:-:to 
~he reccrd for consideration ~y the Board. 

T·:w Boe.rd, after reconsidering its Order, ,,::,:':;:'i:::,:s it:: 
dcnic:.l o:: clair:.ant 1 s request to rerr,anci this C-",",'·-"• :·:i::: 2o~irC: 's 
c:.-dE:r :~r:corrEcc::1-_,, provided a2peal rights. Ti1':-.' b..,;;.u:·,.'; Cr-::,:0 ..r 
is an :,_;1terir.-1 order and is not appeali::.1.ble. · T:1,~_:e·::c;·,:(:, t:hr:, 
E;;a:cd w:)ulc. modify its November 4, 19 8 0 Ordc=.:r Ly :..;t:., .: .-.in(_f · c.::ic: 
'°'::Jpeal notic<.:; section c,£ the O:cder. The re:·t",5:~'.-:C:.~.:: •..1~: tL:: CJ:::CG:t 
is ;,if:tirmed. 

I J ::.:s SO ;:,1c:iERED. 

WCB CASE NO~ 7~-6123 

MAURICE L. EDWARDSON, CLAIMANT 
Bloom, Ruben, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order 

November 18, 1980 

.. :.;~ - l\jQ\/f~J.T11:i '~ L' 6 : i j 8 0 / C l~l ~ _.Jar;_ -'c. 1 1) j. c..11Ci 1_- 1i ::: r~ ~is~ - :_:_ J. '.~: ,~~ ~- t .-~-, ..._- ~l 

_;·,::q-:.:..:2:_;t:.ecl -c1-.2 Beard Jisff,iss c:•~: SA:i:F Corpc:::-c:1ti,1L' :, · · ,·LF; 
,~'C:(i'lLSt:. fer Revi.e:w il~: -~:::1is c.::::.:c.-~:. ClaLilaDt CJ1,Cf..:l1CiS ·.,·.::, ,:;:"a:~~-
.:a.iiec::. . .-.o set. ·~orth the issue, or ::_ssue:::; it ,v;i <,}:i~·. u·.r: ..:,CrJr-:1 
to re·vi cv.r c~,-,d , .. ~so ti~2c the .31'.lF r.c1ct .fa~_led ~'- ;.::Lie:: ~ ,y:-ic- 0 

:.Ci: ··.:-J1 l ~, C a S (;; • 

'l°':,=: Boc:.:-::-d c::Cenics cla.ima.~,t '.s :cot:~cn. :j_~r,::::re:: . .!..1-:­

L.:c:::1t t".F"L t."'.-"1.:::1 pc.t~ty :c·~c:,1e;c;ti;:_; Beard F.cviei•J. 2~t::1::..c 
the i.:;sue:::; t~o ~2 con.-:;;.. . .:ier2c. b:/ the "30,iCd of._,.,,: ~-1-

Vii~~-:. c:· \\'itr:.0L_-:~ tl:2 i:,,::-i_efs o.: -:-.he pc:...:-·,. ~cs. 
~.:-:.-21:cC:. :::-~:r, ics cla.i.Eti:.:i.nt.' :, mo-c.1,-,_·. 

~~ IS SO ORLERED. 
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WCB CASE NO. 79 4604 November 18, 1980

WALTER J. DETHLEFS, CLAIMANT
Richard Sly, Claimant's Atty,
Roger R. Warren, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Order on Reconsideration

On November 6, 1980, clairaant, by and through ni,. :. attcrne
requested the Board reconsider its Order Denying Remand.
Claimant had sought to have additional documents admiitod 'into
uhe record for consideration by the Board.

Thic Board, after reconsidering its Order, affirms its
denial of claiiaant's request re remand this case. she Boarc '
order incorreculy provided appeal righrs. Tne Bocirc.'. ’ Crier
is an interim order and is not appealable. • Therefcev., rhe
Board would modify its November 4, 1980 Order by stri.eing' uhe
.:.ppeal notice section of the Order,
is ciffiirmed.

Tne remar’ t h  ; Order

II IS SO ORDERED.

WCB CASE NO. 78 6123 November 18, 1980 m
MAURICE L. EDWARDSON, CLAIMANT
Bloom, Ruben, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Order

• '0.‘ November 6, 1930, cla ...lant, by and thscugS. t..
requested 'chc Board dismiiss uro: 37iIE Corporatism;'
Requesu for Review in nhis case. Claimant conrencis
failed '.. .o set forth the issuvs or issues it wa". rskin
to revi jv/ and  ;xSO thac the 3A7lF had fa.iled rr file .

J. . • j; mL. hjj .

s r n
riF:

c: .• it.hc; ^c. ar 7
nrie

J

The Board denies claimant hs m.oticn. There .is
leant that the party requestir. j Beard Reviev;, c ther
the issues no be cons •.Jered by the Bc.rrd of rnr;. i
brief. The Board is recuirea so review the recerd
V/; re or withoi. ’; r.he ■re:.f c oa  he pa. S •
I'.'rard 'c.;:!; ics .aimant moti

IT IS SO ORDERED.
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CASE NO. 79-7248 

FLOYD HEWITT, CLAIMANT 
Eric R. Friedman, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

November 18, 1980 
.. ... ·, 

The beneficiaries·of Marian Williams seek Board review of 
the Referee's order which determined the Referee lacked 
jurisdiction in this claim and could not rule on it. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee·, a copy of which is attached 
hereto and, by this reference~ is made a part hereof. · 

The Referee correctly decided he did not have jurisdiction to 
rule on the constitutionality of ORS 656.226. Therefore, the Referee 
did not decide this case on its merits. The Board agrees with the 
Referee's decision, but would make the following comment: The Board doef 
not find that ORS i14.110(2} can be ·applied to ORS 656.226. The 
legislature has used very specific terms in ORS 656.226. Their 
intent was clearly to provide benefits only for the· women and 
children of the men and women who- had cohabitated together as 
husband and wife _in this state for _over one year. Therefore, 
applying this statute to this case, the Board would deny claimant's 

-claim on the merits. 

ORDER 

The order of the Referee, dated May 6, 1980, is affirmed. 

NOTICE TO ALL PARTIES. This order is final unless 
within 30 days after the date of mailing of copies of this order 
to the parties, one of the parties appeals to the Court of Appeals 
for judicial review as provided by ORS 656.298. 

-11:10-

m FLOYD HEWITT, CLAIMANT
Eric R. Friedman, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CASE NO. 79 7248 November 18, 1980

m

The beneficiaries of Marian Williams seek Board review of
the Referee's order which determined the Referee lacked 
jurisdiction in this claim and could not rule on it.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

The Referee correctly decided he did not have jurisdiction to
rule on the constitutionality of ORS 656.226. Therefore, the Referee
did not decide this case on its merits. The Board agrees with the
Referee's decision, but would make the following comment: The Board does
not find that ORS 174.110(2) can be applied to ORS 656.226. The 
legislature has used very specific terms in ORS 656.226. Their
intent was clearly to provide benefits only for the women and 
children of the men and women who had cohabitated together as 
husband and wife in this state for over one year. Therefore,
applying this statute to this case, the Board would deny claimant's
claim on the merits.

#

ORDER
The order of the Referee, dated May 6, 1980, is affirmed.
NOTICE TO ALL PARTIES. This order is final unless 

within 30 days after the date of mailing of copies of this order
to the parties, one of the parties appeals to the Court of Appeals
for judicial review as provided by ORS 656.298.
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CASE NO. 79-8719 November 18, 1980 

JAMES MEADOR, CLAIMANT 
John Svoboda, Claimant 1 s Atty. 
Thomas J. Mortland & David o. 
SAIF, Legal Services, Defense 
Request for Review by Carrier 

. . 
Horne, Employer's Attys.~ 
Atty. 

Err,ployers o:: Wausau (vlaus,~u) seeks E,oard r<:,,.-J_ew :.:f t.,<': · 
Refere,c:'s orde:: which ordered it to i:iccept c'.ccima::t'•; low.ba::k 
c~_aim, pay claimant compensation and other beneiits 0covided 
for by "i,aw and awarde::. ::laima::-:.t I s attorney 2 :'.:ce. vf::-;t..:sau 
con~ends claima~t's low back condition doe~ ~G~ consti~ute 
d cornp2nsable i~jµry or if it dces, it is t:.0 resoonsibilitv 
of 1::~.::, ':1 ravcd2rs Insurance Cvc":",~-:ianies (TravelLrs:•. 

'l'/!.c-:.C 3o,:c:cd :tinds: the R2fe:.ce::e· correctly r2 .~i tcri 
of this case in his order. 

-.-- .... ' 
.__. •. J.\... 

.C •• r~ ...>-. 
.'., •• .,_. '~e 

;,_:::·:::.er a do::: ~,ovo review of: this rcconJ. 1 :-. 11e Eoa.::.-.i r,:)··,-/: ,:;,::::s 

the ~'{,':fe:::-c)c:!' s o:.cder. l,t b1e ·:.inw of Lis necL. :_',:: J.:C':'-. ii: ·. 'J?:.,. 
' , '.t'~ erc·.r,loyer 1 s worker!3' compensation j_nsurancG c•.)V<::: .. >. ,:)•.:.: ·,1_:1:.: 

ixcovided b'/ T:cavelers. Claim2,nt tei:;·i::ified h.::: hac' . .:-:::! .. :o:::ic 
low back pain but. did not seek treatrnE:,Fc. fc:r:'. :,:...~; lo>, ;..:,c.6. ,;.r,­
til 1979, ard ·t~l-1er1 or..l_-/ a:Ete~· :Ji. Fec:1r:.el aG.'-1-~s(;~,5 11:.~;1 li~ .. -:.l 
lov.' back co0:c.: bt~ ccn.1::;_:L119 ni::., or:.qoing uppc0cr ::cL":i: ;:,r~ .. :-2.ei;E,. 
•..:·he:...-e :.'.; nc ,-.>vi1er.ce -::.:i·iat claL::iant' s l::,w tetc}, ·:r:,.:: .ir.~:1c2.::·: 
the 19 ·,: S fa 7 1_. 

::-ic. F°(;Jchte:l.,. in April 19~ S, felt claimar.t..' ~, .,0\·1 L;2,c:-:: JroD­

J.0,D \·ho., CciUSLl~; his upper bac}: synpce,,~-,s. Dr. -_:',0,.:;hte1 ~:;D~:c>'.:·:~.r:.E.c~. 
a. back trace l.:<: clai,,~;:mt. '2]-.E! clc:::_ima.nt Legar, 'H2ar " - ,:.:.c., 
~lote(~t u sudde:.::11 onset ot low ~ack pain \-v·hic:n .--:£1..C.io_.:.::_e.~~ ('>c.c;\·:r~ ~-~l-!\.:c.. 

D:c. ;Javis fry.J1-,d claimant 2Jl a cong2nit::li .... ,01,1,.·<.-:.· ... _ ,.1.::; 

l:),•1 be: c ~: , d. i u-J L .:i Ei ed ,:ts "' tr a:-1 s .it ::.on al lt:rni) 22..- ·., .. : ,::.l:'.L:·· ~, ·;,1 ~::.-:r. 
a:::,no:rr.ial ar::.icu lc1i:.ion &1-,d cie,~ :snc:..-a·cive cbansJ' · Le :·>:::.~ t c ·~ ,, ~-!c1·· 

. ant ' '°' iJa ck . s ~•111!::' ccrn:; mi c;h t be: ;:-,c:: lctte c. i:.o hi"· \iJ;__·:,: E,c-;-_ • ·.' ::. ·::::.. 
i-i2 £0.lt ·;::h,:) J.975 injl.:.ry cou~.·-~ hav,2 CJ.L.sed Sl1:n2 t~;·,,pc:.--:1.~·.-,{ L;­

crease i.n cla.L-.~ant' s lcw bd.c:-~ ~,yE1p::0Eis '. 

Tc"iC:! ~3o;;;.:cd dccs 1,ot. f ::..nd ;:,~.' p:coc f L-.c .. :,: -:. ·:.z, 
b,,tck w::::.s inju~:eo in 1975. Th.~:::e is no evicie·:,c2 1.:.1-,.::>:. 
clairnc:mt I s fal.1 6.,Jgravatc::d hi::; under~, in•~r co.'.·_jeL·'-'c&··· ::::):·.-­

di'cion. At best, th,2 evidet'...C,-:. esta.}~li:::./1es C·Ll:/ t:·i.:, .. ,~:1.:c:: 
fall -~::rr,porc:..rily increased L-:(:: sy:-rtyt'"1rr,s uf t> .. :=:.t CDL.' · :L:Jr,. 

•T:-.c:cefo1.:e, the Eou.,~d cdfir;rts the i.:~er,i2,l i::,sucd by T·c.· e!.,-,.::·s. 

-190-
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WCB CASE NO. 79 8719 November 18, 1980

JAMES MEADOR, CLAIMANT
John Svoboda, Claimant's Atty.
Thomas J. Mortland & David 0. Horne, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Carrier

$

Ertiployers of Wausau (Wausau) seeks Board re’u.ew sf uas'
Referoo: ■ s order which ordered it to accept c'. aimar.t' ; 3 low back
claim, pay claimant' compensation and other benefits pcovided
for by law and av^arded claimant's attorney s fee. Wausau
conuends claimant's low back condition does. nO': constitute
a compensable injury or if it dees, it is tie responsibility
of uln ' Travelers Insurance Companies (Travelers) .

i'he Board finds: the Referee 
this case in 'nis order.

:o; 'ectrv reciued

freer a de novo review of this record, riie lio.
the Referee's order. It the r irae of his neci. i r ■; iry , ir.

: s e s
/ c

.e c3rq:loyer ’ s v/orkers ' compensation insurance oove.r . ';je
provided by Travelers. Claimant testified he had •rpi. :ocic
low back pain but did not seek treatment fer ir^s io i rack un­
til 197 9, ar d then onlv after Dr. Fechtel advisc;d rum h:.. s
lov’ back coulc be causing nis ongoing upper nacr: rlein;
There :.s nc evidence tnat claimant's low back
the 197 5 fal.L.

ir. :urec %

Dr. Fechtel, in April 19'9, fell: claimanu'r
lem wan cciusing his upper bac;: symp coms. Dr. Fe

aO'v7 ;.'.aor prOD“:htel prescr..he
a back brace for claimant. The claimant begar. v7eciri;''vg i.  ri u
noted a sudden onset of low rack pain w'hicn .radia'rel uov;n vn.y^o
his lees.

Dr. Davis fo'und claimant ad a congenital a.;'.ovw;;.m  '
low back, diagnosed as a transitional I'umbar rcehc': . wJ.vne
abnormal ar ticulation and degineraui'\.?e change . ike r.elt
ant' s ijack s'/nioucms in.i.g’ht bu rciatec. n is V/. ji.'. aoi. ■.
rie felt the 1975 inju.ry could have caused sorae temperary j.n

..1

crease j.n clairrant ‘ s lev/ back symp roms

The Boa.rd dees not find .ny proof thar: c.Icaiman'f
back was injured in 1975. Thare is no evide'. .ce that
claimant's fall aggravated his underlying con• jenita.''’
dition. At bes't, the evidence o stablishes c r.ly the. ,
fall temiporarily increased the symptems of t' .at inond
Therefore, the. Board affirms tlie denial issued by Tnu 

::on 
cha
cion.
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the Bob.rd· affirms the denial i.-_:~i:..-::~d b> 1.•iau.;_;.:::.u. 
'.I'he s1..ff•.;ery and other treatrner.t claimant received £0:c .his 
low back wer~ to correct the cohgenital anomaly. Th~ sur0~ry 
·v~as. done to stabilize the claimant's low back in an c.~·:_:_tE~mpt. 
to strEng::hen it to enable cL.i.imant to. continue wor·,~:~ng in rn:c; 
trade ,,:hich involved mediwn tc, heavy lifting. 'The in..:~dical 
evidence nor the claimant's testimonv establish tha~ the 
wo::::k activj_t.y, during the period Wau~au. prov:i.c;eq C0\7 €.;rage i'or 
this.employer caused or w6rsened.his low back condition· so as 
to require :medical services or produce disability. .::\·,~ :;11ost., 
i 'c. !'light ~-iave incr:eased his- syrr.ptoms, but u,1C1er the ::'a.::ts pre­
sented, that inference is not supported by the evi:ae~ce. T~e 
evidence ~.;hows the treatment Jirec·~ed to the cl;:1i.1:1..:.,_;·c.' E L,w 
ba.ck 11;-as to correct the congenj_tal aaomaly which, fc1· rc::.:·,fJ)l1 
un2xpl.;:-.ined ii-. the re?ori:, became syr:1ptomatic a:::ter Dr:. Fe..:::~1teJ.; 

.~.D., i.n April 1979, placed claimant in a l0w bacX brace. 
There fore, i~he Board reverses the Referee I s orc:s:.:r a:n.(:'.;. afi ir::nE­
Wausau' :::; denial. 

Oi~DER 

r.;:':-;e Ref~:ree 1 5 order d-ai:.ed March 14, 19C:;J !,:: :!'.'-::'.:·._,rss=~(L :1,, 
its er .. tiret.y .· 

t.::::Y;_Jloyers :r-~ut.ui:i.l of Wa'L11;,a·J Is 5.C::-nial d.::,:~e-5 Nove:i.I:..:~~l. 
1979 is rest0red and affirmed. 

•. (" . ... .., ' 

WCB CASE NO. 79-1781 

RUTH B. PAYNE, CLAIMANT 

November 18, 1980 

Allan H. Coons, Claimant's Atty. 
SAIF, Legal Services, Defense Atty 
Request for Review by Claimant 

'l';·_,:;; cJ.a.1.mant see7-::s Board revL~w 0£ the Referee'::.; or:;_•-:.1.' w:,ici: 
,;ranted clai:mant i:~1teri.n compensation :from J·anuar~· 22, .1.···, ~, 
throu,1.'-, Februarv 14, l.979 and a· 25'.:, penalty on c.r.: .. s. ,.iwar1. 
C}__aif.1ar: t car, tend~; :fr.c: is er:·U.t.lec to .J.:l aw~rd for ar,;~:.Gt~· ..::nd 
res~l tin~J :3~_-mptorns. 

'1"1J1e I~1.::ard, af·!.:er de~ rlo,10 revic~"iI, at~:: . .i_~:1,1::; a::-~J ::..<.=lcY:_:,-L:s t.~1e 
Opinic:, an<i Order of tr·,e H•::!fereE=.! 1 ::i. copy of wn.ich :: ,; a t.t,L: :·,eo 
:.ere to a:1.d, '::Jy tL::..:; ::.:·efer,::.:r:cc, is made a ~:;,,:11.--~ he:r,',:: ::: . 

The order cf t~a Re·Eer~e, ~at~6 April 25, 1982 ~.s 
ai £ irr:.e:d. 

-191-

#
Further, the liourd affirms the denial

The surgery and other treatment claimant r
T

rliueci
eceivec

]yy h'ausau.
for his

,ow back were to correct the congenital anomaly. The surgery
v;as,dcne to stabilize the claimant's lev/ back in an av.tempr.
to strengthen it to enable claimant to  continue v/or :ang in nis
trade v/hich involved medium to heavy lifting. The medical
evidence nor the claimant's testimony establish thau the
v;ork activity, during the period Wausau, proviced coverage ror
this, employer caused or worsened his lov; back condition' so as 
to rec'uire medical services or produce disability. hu mos ;:.,
iu might have increased his' symiptoms, but Uxider the raots pre­
sented, that inference is not supporred by'the e'vd.dence. The
evidence shows the treatment directed to the ciaina.'.'t'.s low
back was to correct the congenital anomaly v/hich, ici ro.'a.son
unexplained in the report, became symptorriatic alter 'Dl . Fecnce
b.C'. , j.n April 1979, placed claimant in a lev/ back brace.
Therefore, the Board reverses
Wausau's denial.

Referee's order and affirms

ORDER

The Referee's order dated Iharch 14, IffO i.
i.ts entireuy.'

e Li .1 r.

m
Fm'ployers Rutual of VJausau’s denial dated Roiemse;

1979 is restored and affirmed.

WCB CASE NO. 79 1781 November 18, 1980

RUTH B. PAYNE, CLAIMANT
Allan H. Coons, Claimant*s Atty.
SAIF, Legal Services, Defense Atty
Request for Review by Claimant

laj manu seeks Board review of the Referee's oner v/hici;
;.on rrom Janua V 1 1 • • . 9granted c 1 aiman ■c i.11er:.n compens a

rhrouc, ' ; February 14 , 1.979 and a 25t penalty on uh.is , av/ar .
Claimant contends she is erstitlec f c an av/ard for anxiety .end
result ing symptoms.

The r.ard. after de novo reviev.y amrms ana aaopu:
Opinion ana Order of the 'Referee, a copy of which attnucr.ec
nereto and, oy thi.s reference, is n(ade a part hems.

ORDER
■ The order of

af firmc'd.
Referee, dat>_:d April 25, 1951

'191 
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appeaL:; denial of c::.aim for a.r.:.;lety ~,:-.(! re-
sulti:;,9 symptoms, allegedly occurring during ti-ie pGriod :-~t-Sej-)t·- a, 
ern:Oer 19 ?7 through DGcen\ber 197-8. At heari:ig in Rosebr:rq, Oregon .,-
on October 16, 1979, she appeared with ~er attor~ey, All3n B. 
Coons; the State Accident Insurar:cc Fund by E. Jay Perry. Troe 
is sue is comp ens ability. 'The hearing was con tin"..1 ed fo::- further _ 
medical evidence, Heari~0s Exhibits F, G, and H, and argumentj 
and c~os~d on April 21, 1980, 

Claiman·.:, - a 54-ye&r-old nurse's assistci,,-c,. bey::i.n \•,1or:-~· 
for her employer in June 1977 as & laundry worker. At t~at time 
she sought employ,T\ent on the ad.vice of her docto:t to reiieve Lcr 
an:de::_tv because of personal proble::,s. Her firs'.:: duU_e:::: 0;,,,ere .i:­
the la·~ndry. St,0 worked at this - j cb for 2.pproxirnately Ioc.1.:' mo;-,~.:·,.; 
ancl U,e;1 requested a job in the 1-:-..::csing section, c:; ::;he dL:: r~0t 
like being isolated in tte laundry. She was div0rcG~ ~n l97S, 
oftentin1ei3 came to v:ork. upset and i1ad to leave :nisi-:-;hif·-:.: bec~t,.c.3(~ 
she was distrau'j-;1t, and rnentioner.:: to her supe~vLsrn· -::ha.::. she :-::id 
f arnily problems. On the m~rs ing staff, her du-':ie:; ';:ere.' f::::-o:n 2: ..J ~ 
- ll:l5 p.~. She Jerforraed general- care in tbe nursing ha~2. As 
a new worker she had no speciric area. FlexibiJ.ity was ~eadcd, 
arid c;he ·was. put on c1 floating jcl:;. 'I'he float pe.~~s,:r. \·,as to :fe;-1-
11.· e·ve ot·~c,·· per--o-:,,,· Sh,., a··1.·c1 ··ne'· -iob -c-"·1.·,-·facto'·-i··.,_, -,,-•- "l·,,--_," ...... 1 J. . L oJ ..... ~ • l,:: t ... ...... J :::::, a 1-.. ,;:;l .,. J_ .• .L .~ -... L. ,_. .... l t-_. - 1 

and otr,er times did ;1ot appear to he a'.:,le to · org , ... i .i. ze 1-,u~ s 21.f. 
She ~,ad co:-.1pl,::~i_n,.::;d to :1er suoervj.t;or 2.bout perso;1e,l :,n)'..::112.11;.:: ce>:-:.­
nected wL~h her divorce,' and .... also complained of c-;::J1('~~~ Et:;'._Jloyc(;;,; 

talking about and jeing rude to ~er. In Septembo~ 1973 ~he~~~ 
requested terrninc1tion frc;-_, the job and then cl1anr::-,_:,d ll!:n· i.-:it:6.. S:·k! A 
often.time::: appeared nervous, and i:ad d:1.ff.iculty·with IE;:- jcb. She • 
con'Lplained to he.-:- supervisors, bu-.: could ,iever pii-1 dow'._ t.:1za ~; .. ,,.U,8, 
and always feJ.t the:.t inct:,_vic]uals \•;·ere \·1orl·:'in~ a~J-::i::st :~-.,::·. :le-r· 
supervisor· ,•lc:..'.J u:-~ .:i'..::l 2 to ascer t2in i-1er sp8cif ::_c i••c:-cl:.ilcn-:::. 

Cla_i:,1,:1;1t has a ninth 9::<1de ec:ucaticn. ?.:,l:os:.,J ,-,._-; he: 
divorce., she did. altcral:iun work .i.n her home, wc:._·kc:(i c:.:--, ... C~i:..if.J.cr 

in a qroccry s-co:c::,, operated her 01.,;:1 dress sl_-,op, -J id t.. :_. b-~-:-:t:: 
work inrJ for be-:: em)loyer. On t;-i~3 float job· sh·2 :. 2ver .·.·.r, .•i --'~::.' '.:t 2-.~· 
where she 1vould -_,,-ork. \{hile work::.ng in tho _lau:-.d~-_y r,x.. _=;.,,~ _:::OL:c:-,j 
a snc,:-:e in tl-,l;: laundry which she r.:hought someor.:c~ :.a_d· p:.c~t,.·,:.:ed t::, _· 
upset her. Th2re were two people ~ho sho felt pucticui~trJy hdrassc~ 
her· and said tt:1tn:..e things about her. Orie was a r:t11_·se 1 .:.. ,:;.~si:;tant, 
the other her su?ervisor. She fGlt they gossipe~ abou~ l~2r c~G­
cern ir,g her prior ma::::T iage. She 1 iked her job c:..,:ld did ,J.: ,t knc:,1 
i:,/I-1.y· t.l1ese 1Jeople l1aro.ssed her. s:1e fel·t: ·that 11e1- sur~G:"'."\/:.i.s0:c .:.~;­
signed her more work than she c � Lld do. 

Claimant hac. a hL:;to:c( 0:E hospitu~iz2ti;);, £01: :~ev2::c:..'.. 
days ir: ~..J,Y.Jembr:::r 19 7 2 for wo~k-u ~-' for b2ci: pain CJf L: ,-"1°::-_ c-:-,:--; ::,-C --'-,.Jloq~·. 
possi;:::ily x1:-:i,2ty s_1_tc12tiosi (Hr. :::::x •. A-l.:;). She:: :-;~:s a.i.,.c :-:cis;:-,i-c,c.l-
izec1 ~or c·1e cta:;1 in 1971 and 3gai;1 in l':172 fo1: r,yl=·"~~'1e:.::~2-a.t.~- _, 
synd::-crr.e ,; ilr. Ex. A-· 12) 
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Clainairc appeals denial of claim for apriety s:'d re­
sulting symptoms, allegedly occurring during the period of Sept­
ember 19 77 through December 197 S. At hearing in Roseburg, Oregon
on October 16 , 1979 , she appeared with her attorney, Allen  H.
Coons; the State Accident Insurance Fund by E. Jay Perry. The
issue is corapensability. The hearing was continued for further
medical evidence. Hearings Exhibits F, G, and H, and argument,
and closed on April 21, i960. ■ >

Claimarrc, a 54 year old nurse's assistahu, begai:, wor.:
for her employer in June 1977 as a laundry worker. At mat time
she sought employment on the advice of her doctor to relieve her
anxiety because of personal problems. Her first duties were
the laundry. She v;orked at this job for approximately lour mOjm. hs
and then requested a job in the nursing section, as she did not
like being isolated in the laundry. She was divorced in 1975,
oftentimes came to v.’ork upset and nad to leave mid shift becau.se
she was distraught, and mentioned to her supervises' thaf she rsd
family problc mns. On the nursing • staff, her dutie s v;ere from 2:4s
"* 11:15 p.m. She performed general care in the nursing home. As
a nev/ worker she had no specific area. Flexibility v/as need ed,
and she'was put on a floating job. The float pe.rson was to re­
lieve other persons. She did her job satisfactorily at times,
and other times did not appear to be able to org...n.ize fic.rself.
She had complained to her supervisor about personal problems con­
nected with her divorce, and also complained of other G !:;pioycc;s
talking ■ about and being rude to her. In September 19''S she haci
requested termination fre m the job and then chanc id her u'ind. Sne
oftentimen appeared nervous, and had difficulty v/ith h ir 'job. She
complained to he. : supervisors, bum could never pin dow:. tne  .. ..■use,
and alviays felt that indi'/iduals wore v/orking against . Her
supervisor v/as un.:iblc to ascertain her specific ;'.' ::'obiGn :i:.

Claimant has a ninth gr
divorce,, she did . alteration v;ork
in a grocery store, operated her
v;ork ing for hc.r employer. On the
where she would work. U'hile work
a snake in the laundry whicli she
upset her. There v;ere two people
her ■ and said untrue things about
the other her supervisor. She fe 
cerning her prior marriage. She
why these people harassed her. S
signed her more work than she cou

ade education, 'iol.lo'/j :\ 
in her home, vzorked an
wwi'i dress shot, .o "wl t.
float job' sh e :.c''er I'.n

ing in the laif.dry rOv .
thought someone nad' p.'.a')
who she felt, part ic ii 1 .m.
.her. One v/as a nurse's

It they gossipe i aboiii j
liked her job a. nd did n .
he felt that  her superv.
Id do.

•; ne::
can

as s i
. er
.t kn
. 30r

. , . 4., T ..

.found
r. o
aras s e
s taiit,
c an­
ew

Claimant had a history or hospitaiisatioii for neve 
days in November 1972 for v;or]'^ up for back pain of unkn.own  at oloqy
possibly anxiety situation (Hr. Ex..A I4). She was ainc hospital­
ized, for one day in 1971 and agai.i in 1972 for hyp erven t il at ims.
syndrome (Hr. Ex. A 12).
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Alstrup N. Johnson, Jr., her family doct0~, oriq­
inaL .. y sa,-. her in 1974 and he has seen he:::: off E•!':d cm 'sir.c:e 4-:-11.:::::.'.~ 
·ti;me : rlr. Ex. G ( 9) • ) • She· h'~is pro bl e::i.s 1.·1i th ,.u:: :.i. s,,~y a.r:c'.~ has 
many social and personal f.J.1~1ilv oroblems. She :!..S ,_r;_;_l,-,<:::::::-a'.:,lc: ,'l:::; 

wo;_1ld be prone to cevelop an i;1c~2ase in anxiety re.:ictici.:·1s f:::-c,1,1 
t~yin~ situations (Hr. Ex. G (lGj .) . Her general condit!on·()f 
anxiety scress has been present a~ long as he has treate~ hE~ 
(H:c. · Ex .. G (15}'.). 'He concluded that she r1as had an::if:ty of ,')t.c 
so:..-t ,:,r an other mos_t of her life, mostly related to V?Lr i .ot:.s ~i.l. t.·­
uatio~al problems, in the many ki~ds of situatio~s she ~ccm~ to 
L .. nc': h2rs2lf, · and in the j_nstant situi'.J.tic)n-, he col".cluc.e(i snc:.; Lad 
an:-:iety, bc:~cuuse h8:c worJ..::erc.~ 1 co1npensa'cion clair;i i-::.ad '!:)<c:2:·! :c,:,f:-.s-26. 
(Er. •:s· .. "- 0 ·• ...... :.:1,. • .l"'l. .,.) ) •. 

Dr. Edward 01. Colbach, psychiatrist, saw cl.a.:...rn.ant c-:-: 
Ma.:.:-ch 5, _-;_979-. In the L--,tcrview, claimant w21s :::.ens,2 1 fris.lr,~e;iec:, 
and breat~less and ~eem8d to be hyperven~ilating. Sha was a ~if-
f icult person to ::~elate to and f.recruentlv rni:3unde:::r~:;tood qu,:"stio;·:;_;, 
..,1'"']),c.•·-,,•,-,-ct- '<:,·,51·1y ~·o·,~-r-,u,~-::,c·•1 "''1d 1,ac..:i i·,:ou·:·,1· c~ -~,:-,,rr•,c,r··,··,,·;,r·i·-(·r -·l-;7.:--;; !)1 ··,--~:~--· 
C..L.J.i.. ..__u .... ~- ...... a _ \,,..,, ... .1. • .1.. -\: • ., UJ. ... .......L .J-' ".::·, Jrl:: .~ ......... 1.J-~ --· .. j •--LC-I..~._, ..... L...__J_,.J.'..:;: 

the i,:terview ~::h0 became CJpen1y tearful and a_ pc:~us,::i ,;,:as ::-:-,0,c1,.1.::.~:·2d 
to li::t he.r regain 1:.,:r composure. She har:dled ;?qo::~.J' ti:e st:c~ss of 
the i~terview. Appa~enjly she ·is the kind of em?l0yee wt~ is 
teased bv othGrs c:..nd has trouble ac,.:::ept:;.nq directic:·1s c1,,d crit.ic:is,n:::. 
·~h 0 ,.__t"'S '"a' "'')ct--:r· _,,,, .. ,tJ" ., rjo·t-- c--ro .... ·•-::.n OV'~-·,- n' 8''" a· 1·,,'0---(~r:. ,-.::n' n · ... ,... nr-r·,,,,-·; ,..,,: 
.._.. ... c .L l O • t-" .1. ..._. ~ J.. • .! J. J ... "::) L. Lt;.: 1-~- - .J... - .L ..,.. ,._ .- J..,J ,_,.... ~ .:, ,.: -· •. ,. \.,.I, ...__J .... 

her grov;n c:n:i.ldre;,. Throughout her rnarriuge, sl1c :-'.,1d rc:-:-t w0rJ-·,:c"c~ o·-l ·t--

:,; ide of the home I hu·:::. c1lJou t thrr.::c year:::. prcv iou fc;ly, ha:= ~:iac'L:: & 

real effo;:-t to· find a job, which was ncc_cssary for f ina;;.c:tai o,dr­
vival, and wj_tJ--. the tr,ouJht thc1t it wo;:..l•J hc1p her .r'or~(<:":t 1·.2.r 
tr O L: l;,l (,; s . s 1"1(:'.~ \j.7Q 1: .:-.: 2 G ~::t -~-=- !J CV e:-:- a 1 1.· ... if fer e;:··1 t j ,"j l:_·rs l)(~ f: ~~•.!" (:~ '1.'/C ~:- }: j_ i~~ ~i 
for her eE;,:;loyc.r. · 1/ihilE:! wo::::-kirn-:,r tor he.r c:ntp°LG/cr, ~,he L:,,r'i t.·t,::n.lb.L8 
with £2llm·1 emplo:/2(:.:S. Shi:: enj c,yc·d be:i.ng needed :..,y tl·,.:..: p.:::ti::::::·.·:.s, 
althoµgh she· fcl::: too much was d.e:r,.-mc!cci of her. ~-=:r,,~ fec::l.:.; ·-u-,.Ll·l 
sh.e ~1as bct.:irJ, i:}1e.at.,:7!C~ Jnd str.i.tes tt.~1t. ior rrt~dl~l yec).·.~s sl-:E;·· -i".:.:·=~~:: ~ . .:: .:--

·Cect.ecl c1s c.~ 1-'.1J,)t1~;(:\·1ifG anc1 tl1c1t sttdclen 1:/ sl-.. e is r..J\l1..:~r-.v~·1cl.::i\·~i'~ b~-( .:~·t•t~ 
--cm·.) 1 -~·--i· ty ot·: l i· ·'",::-. D.r· ,--,v~.l· b""tc·~::1 ·"•("•ncl- t1dc-a·1 '~ 1_;· 5, .,.]... a .... ,., •. ,; ,., ··1 i -:,_-.-,·,·o<-· i· '~ 
t..; ~.t ..-t;,:...... ..l.. .L...__. " '-- C'.. ,. .._..,.,_ • - J~..C .... .1,,;: ./ 1-1, __ ..__-1.L ..... -~. •. --U:;""'.'" .;.i -

~hat she was a person with eleme~ts of an in~dequato, a~x~OU3 a~d­
hysteri'cal r,:iersonc.,li.ty. In the r-,"ocent past, she a.p!_J.J.:C\:.,:-:ti.y t-.a.:_; 
beei, ~t:1.der go:Lns an 2!.dult adjustment react~ion ma,·.~'-:f2stcd ;.:,y :5c.1c;:·: 
thir,gs as <,n:-:ir::ty r iI:·regular hear-,:.::ieat, hypervent.ilatio:·1 \1:Lth 
chest pain~·and depression with cearfulness. While she apJaro~tiy 
tr-ied hard on tlw :job, she do,~s r1-:::it have the soc Li:... 2.:1d :::,c~-csor,t~l-it::·. 
f_;k ills to h:.nc t ion ,·iel l over any period of t i:ne. ::-I 2::::- we:-:::,. w:i :: .. _ he::::­
employer wz.;s the cmly time ~;he haci. .::;,ny sus tai!'"l:ing 2.-np:,~o /I::c'l.t c,.n: 
of th,~ home and it w.::-,~; a rc.:!al. s tru ·~rgL::: .for her. Ee'.: cone 1.-.·. j_c,c ~:i-..J."'.::. 
thr-> J"ob C01 'ld no·l: l,c,,·,-it;,n;:,t_,.:,.lu b8 b"l ,-,c,1ed for hr-•r "'ll'•-r'•l'"1"" -•,)i"cl·:-:--~.--· • 

- " - ""' - ':.) -·~ ........ .1. ......,. ....... .( .,.L.,, u.. . -;·•. ... ..... . -· t ~. ,.~ '- .. . ' _,_ \- _._ ...,; ... J 

-... -,-,:,t .L"·;" ::::n' C.' ,->ops :,,--,v'--1'·1•-i..-,,·1 -,'-- "'l' c·,,0,,r·:,...,d.L";'"\rv ,·,.'L" -:·:.·--:_1· __ . .-,- c-,-·.i·:r.;~·- i·,.., 1'·c-'-
,L" ~ ..... .- i.._ L.I. ._ c;i ~.,, j L. ....,_ -l J ::- C..-i-. '- Ci. _ .. .._ ,. l,C .... .i. .1. ... -:; r - _ _ ...__,. _ - . . ._ - J.. 

lif~, he though she would have tro~ble (Hr. Ex.A-5). 

, Claimant was ho.spital.i:z,:Jd j_,·1 October 1·_:73. 'T·k· Li.r:s.!.. 
J.ia:,J;:osis ~-ias chest ;),,ii:: r,i:.::;-;.;;.:d::l:r' .celatc,ci to ur,x.i,2i:::i c,t:-:·e:~,;; re,::.::·-­
tion, without evide~ce of ~cute myocardial injury, c~rdiac ~rr~ythmi~ 
wit:n ;--:.ultii:,le prer:·,aturc V(:cntricuL-1r bec;.ts, pos:3ibL=~ mil,:: l,yp0,r 
ti1yr<?:L~lis:n (i-ir a E~{. 1:. .. --L1) • 
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Dr. Als’crup N. Johnson, Jr., her fa
ina3.1y sav: her in 1974 and he has seen 'her of
time 'Hr. Ex. G (9) .) . She' has problems v.'ith a;:n.i
many social arid personal family probleii^s. She is
v;ould be prone to develop an increase in anxiety reactions fro:
tryinc; situations (Hr. Ex. G (lO'i .) . Her general condition' cvf
anxiery suress has been present as long as he has treated htr
(Hr. Ex. .G (15)'.) . 'He concluded that she has had anxiety of or.v
sort or an other most of her life, mostly related to varions s.
uaticnal problems, in the many hi'nds of situations she s ec ms tc

nl  /tine: no
ani'iiety, oecause
(h'r. Ex.A 9') .

and in the instant situation, he conclude'd
her v. orkers’ coiupensauion claim 'nad bee

s n r.
f '

.aci

9

Dr. Edv/ard M. Colbach, psychiatrist, saw claimant on
Msv.rch 5, 1979'. In the interview, claimant was tense, frig'n'seried ,•
and breathless send seemed to be hypervenailating She was a dif
ficult person to relate to ;ind frequently misunderstood questiotis
appeared easily confused and had trouble rememuering dares. During
the inrerview she became openly tesirful and a, pause was required
to let her regriin her composure. She haridled poorly tiie stress of

Ap'paren'tly she 'is the kind of employee who is
rs and has trouble accepting direcriens and criiwicism:
i'tj.y not gotten over her divorce. Shu as oror.d of

Throughout her marriage, she had net wori 'oc ou
previously, had made a

the irL ter\wlew’
teased by oth
She has appar:
her grow n children,
side of the heme,
real effort tO' find
viva1, arid witi'. t:ho
troubles. She work;

but about three year
a jol3, v/hich was necessary
thought that it v/onln help

for finaricial sur 
iier .torget 1. er

several i ffereiit 5 cns Im:?iO'.re wc.'.'k i.r.g
for her employer. While working tor he.r employer/ s'ne had t'lO'ub.Lu
v/ith falio'w empl.oyees. ■ She enjoyed being needed !iy the patie.wts,
although she fclc too much was demanded of her. Sh.: feels 'that
she has been inci
:ec'ted ci huusm.v'iie anc that

1' r,
ror many yea'.is sne

sr.e is over'.ikic;i.ruadeniy s;.".e is overay use
cemLplexity of life. Dr. Colbach concluded in psychiatri .' ;'l:.agnosi:
■chat she was a person wi'th elemerrcs of an Incidequate, ansrious and
hys'terical  oerson^ility. In the recent past, she apparently has
been under go;Lng an adult adjustment reaction manifeste:i oy each
things as. anxiety, irregular hearxoeat, hyperventilation 'v. ith
chest oains and der: ion with
tried hard on the job, she does j
skills to function v/ell over any
employer wc.s the orily time she h

eariulness. While she apparently
ot have the social and per sonal ic;
period of time. Her '.vc: rk v/it:. he;
a anv sustainina emolo nT .c nt cuu

w.'iS a
.eg iti:

. J.

'Gal struggle for her.
be blamed for her

of the home and it 
the job could not
that if she does a;':ytiiing ar all demanding,
life, he though she would have trouble (Hr.

[■e coneludec
surrisit cord

that

noirrc in i.e!
:.X , Si ::

9

Claimant
v/as Ciies"

'•>/ a. no sp
. "I nj;.d i acfno s is

tion, w.
with multiple premature ven
thyroivlisriL (Hr. Ex.

knout eviderice of acc

I;zed in October 15 73.
;y rGlaced to anxiety
myocardial injur'/, c
ar bG Cits ,• po s s i b1 .a

The rinai

' r () i ac C . rr:y'khm
;ild hyper
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Robert Feen-ey, psychiatrist, sat•/ cla:'...n,ant .::1t the 
Douglas Cot:n ty f ai'llily Service Cl i:-, ic. on January 2,. 19 7 9 .. -a::-ici !;.·,; 
has seen i1er once weekly s :i.nce then in 'psychotherap:_r. Si,~ '·t)1i-~,:;: ·:; 
anit-depre::~sant ff\edic:"ine under his supervL:.;i'on. :-ier. initii.11. ct.::n­
plaint~; and symptoms .were extreme a,1xiety ari.d fear d•..;.e "to r9::;s of 
income, depressioi,· jnger, feelinca of woithiessn~ss and w~~kncss. 
She qave a history of con~tant st{ess at woik•; ~ith"teasing and 
tricks beL1g played on her at wor;-c by, two other empl0yee.s W!'10 

made insinuating remarks about her f6rmer marriag~. He concludad 
that by history cla~mant's supervtsor coutd not very we~l have ~0-

comrrrended firing her, as she had a good iela.tior,shi::) with the ad­
rttin is tr a tor, other employees, and patients. His· diac;nosis was ad­
justment reaction with a.dul t life with ext.ceme · a.n:--::i.2ty ar.ci moc~c·:rate 
depression (Hr. Ex. C). -H~ concluded .that continued ~~rassment 
and financial difficulties, not of her OW'.1 doing,• 1.,-,rere ke~,~pir:,:; 
her fr0m··recove~ing from her anxie~y r~action and_dcpressi~n (Hr. 
2x. D). He released claimant to resume fulltime work on Febr~ary 
14, 1979 (Hr·. Ex. B). On January 18, 1979, she 1.:i.:ea a repor~ 
of occupat~onal disease from September 1~77 to December 1973 (Br. 
Ex. A-1). _ 

Shelby Jean Van Arsdall first worked w.i,::-, c.la:.ru,-:.-1.t \vh,~n 
claima.r1 t was wo:::-k:Lr!g in the 1-aund:;:-y ~ In November l.9 78 Z,.:csdal:~. 
'"1a-s charge nurse and a licr.:ms·ec. practical nurse iJ.nc: 'i✓Orke-~: w.:i.t:·~ 
clairr.J.r,t wi1en she:: :iecam8 i:;n aide. She worked \•1it:i1 cl.:i..i:·~,.:1:it: '~·.-m. 
to· three days a week. Clnimant tried very hard, was slow, bu~ 
did s;ood work (Hr. E½. H ·( ,: ) . ) • Sr.8 had. family prob:Le:m~; cmd 
several times became V8ry upset 012 the job (Hr. Ex. fi (5) .) . Sh8 

had be_en tease,:;. !Jy other employee;, .. (Hr. Ez. H (6).): nr.-.t hect-11~,·; 
upset because of it. 

Claimant presently livE::; alone. She is r:ot w:1·i:::i,-:9. 
S~1e. has two dau9hters, a son-in.-Lr.-1 and three qru:r1c',chi].rfr1::::;i .i..,l 
the inunediate vie i.n i ty. S.he do Gs· not know the w·:1ere~'-bo;_i t:...: o~: her 
former husband. She feels that she would still :::e \.-:orl-:L,-:r for 
the einployer ::.f she lu::d not been i.1arassed arid not do ot:1 ::~7 · p2opl-r:.: ! s 
work. She had COiT,pla.:.ned to her ::.;upervis·o:::.-- about her ::'.cb sit:.1atio:·, 1 

and -appeared to always have difficulty with the job and he could 
not pin down tiLe cause of her co,:,,p:La.ints, except tha.t s.i:,":' felt'. ·;:c·:a-t 
individu<:113 were· .·working c.1.CJainst her. 

OPINIO~-; 

Claimant alleges a disabling situation c3us2c ~y anx~ety 

• 

and -tension from the pre:::;sure o::: 3Liploy,,,e:;nt -and ha:cassrr,·2:it cf ;::;,:)-· 
empl_oyees. Medical e,;idence i.-idicates tlw~ :"hc: h.J.s !';'-lf :1::::c:·c:C: ;nc:lr•::/ 
years wi tl~ c.nxiety and .i.s vulner&ble to pressu:ce. s·.-,,:,: s,:.:,~::0.:s t~r::­
po:-ary total disab:'."lity bctw<:~eri Drx•ember 23, 197;;:; ·c.i,::-Oti·::h F2:::c: .. a:c/ L: _. 
1979 and pa.y:71Gnt of hospitalizatiot, in October 1973. '.!.'l:'c: qu~:st."i.on 
here is wr.ether c,~ not clo.:Ln:m1t, ':1it~1 h~r p:ce-ex: .:t:: .. :·:q ~.,·:-:);::i:l.c-;n1, 
vulnerabili-::ies, ar.d susccptibili.-:j_es, experienced ~: cort._:)•~r:.s:...:~:i.c0.: 

episoc•:= of an::-:iet:y stress rec:::.ctio,·_ in he:i~ ~rr.ploy,·,re.::nt sH:·.:.E;tio::. Sl-,E-" 
also asks for ir.ter:Lm. c:Omi:)ensatio~·: betwE:er:. D2cE:.r,1be~~ 23, >97? ~=:d ~ 
Febru<lry 1~;, 1-9 79 1✓Jhen she was reh-;ased for i.,~·or\: by l:,.r. I'c,:!.-.i:::1 • WJ 

Dr. Robert Feeney, psychiatrist, saw claimant at the
Douglas County Fciinily Service Cli.nic.on January 3,' 1979. and' he
has seen her once v/eekly since then in psychotherapy. She taKOs
anit depressant medicine under his supervision. Her initial, co.u 
plaints and symptoms were extreme anxiety and fear due to Loss of
income, depression, .anger, feelincs of worthlessness and v. eakivoss.
She gave a history of constant stress at v/ork, with teasing and
tricks being played on her at work by two other employees wno
made insinuating remarks about her former marriage. He concluded
that by history claimant’s supervisor could not ve_:y we' .! have .re
commended firing her, as she had a good relationship with the ad
ministrator, other employees, and patients. His diagnosis was ad
justment reaction with adult life v;ith extreme' anxiety and moderate
depression (Hr. Ex. C). He concluded that continued harassmerrc
and financial difficulties, not of her own doing,, were keeping
her from recovering from her anxiety reaction and dopressron (Hr.
Ex. D). He released claimant to resume fulltime work on February
14 , 1979 (Hr'. Ex. B) . On January 13 , 1979 , she Ii7ed a reporu
of occupational disease from September 1977 to Decembox 1973 (Hr.
Ex. A 1).. ■

Shelby Jean Van Arsdall first worked v;.iuh clai.ruant vinen
claimant v/as v/orking in the laundry. In November 1973 P.rsdall
was charge nurse and a licensed practical nurse and worked v/xt:';
claiir.ant when she became an aide. She worked wiuii cla.ix.anu too.
uo three days a week. Claimant tried very hard, was slow but
did good work (Hr. Ex. K (4).). She had family problems and
several times became very upset on the job (Hr. Ex. H (5}.). She
had been teased by other employee., (Hr. E;
upset because of it.

H (6) . ) ar.d ^'iCCc vnuj

Claiman'c pre^
She has two daughters,

ently lives alone. She is rot w.'Vi. kin.g,.
a son in law and three granachiJ.aren in

the immediate vicinity. She does .not knov; the wh.ereabouu.^ of her
former husband. She feels that she ivould still / .e working' for
the employer if she had not been harassed and not do ot'.i;:i: people us
work. She had complai.ned 'to her supervisor about her jcb siunatio;
and appeared to alv/ays have difficulty v/irh uhe job and ne could
not pin down tiue cause of her complaints, except that s.'ie felt rlnat
individuals were',working against her.

OPINION

Claimant alleges a disabling situation caused by anxret
and •'ionsion from the pressure of sj'.iploy.ment  and harassment, cf co 
employees. Medical evidence indicates that she rnas .cutfared many
years w'ith anxiety and is vulnerable to piressiure. Sue scans tem
porary total disability botv/een December 23, 1973 'cluroug).: Feb;:'. ...ar
1979 and payment of hospitalizatron in October 1975. Tk;u ciumtio
here is whether or not claimant, with har pre exm'ncfng probienm
vulnerabilities, and suscGptibilixj.es, experienced a con'.per;.sa;:le

Her em.plovm'eieprsoce o anxiety stress reactiioa in s 1 Lj r. c-j
also asks for interim compensa'tion betv/een December 23,
February i w 19 79 when she was released for v/erk by Dr

9 / •'. a id
re'.'jnaou
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cites f'arr::s:i_ 'l. Si\12 1 44 Or A~_:[) 0 8~, ::::.;, 0 ,, - 0 -

the 8,n,-=i:~ov0:i: ::.akes the '·10·-->c,r- '·'l0 ti7 ~1 1 ·,.,,- .. ,c,r·t "n-~ r-•--·~~)-·•-· -,;-,\:c---,,.-J_ _ .1 ¥' l_ J\. t.:.-, JV L ~ 0.....L ...i- ...1.,. e,.,_ L ;_, l 1:...-l l...,,c ... J---' II --'-- l.L .. , ,_- J • • ...J .J, .._. (_, 

an c1 ~nt::n -;_:_a:;_ c.ef ,=,c: ts and that: a c 1 __:,_j__mant rleed no c .. =icld :>:c:s -. ..,:,c ;:;-~.::,: _:,~'. 
aver2:,:;c 'i·/o:c:-:ed ,;1oulcl react emotio'n2:,llv to the pa;_··;:i.c:L1L?c- ~;c~s.·_, ,:)~ 
the job bu~ rat~er must show disilbiliiy arose out oE -and in t~2 
cou r ,:~ C O:: l·aer emplo:/1'lCl1 t. 'l'r,e erni::-, lo :f(:;::.:- replies :_:it_ ic:(, ,T cJT, •:-~t tc: Vi,::,;:: t. 1 

·.-iCB Case No. 73-s~·ll, 73-9042, d&t12d darch 6, 1980. Li t:-.ut c:.:i.se 
then:: '.•1as a cl,1.irc1 fo:c psychiatric dis ab::.lity clue tc.."J CE· ~: e ~ cb 
str·2ss. The Bo2.;_·cl ti1,~re found in2u£f ici,::•:-:,t eviden:..:0 tc: c:~,c:i.lb~:.:;'r.· 
the c:'..::i_im for 8motic,1Etl disabilit-..., citj_1-.q Jamef; \l. :cflIC,c,.; C2: Ap:_) 

.J. - -- ---=--- , ___ . 
405 (1980) which established 'the test to det1:::r,n:i_:-.c::: cc,q)(;::':sa;::;il~ :::/ 
of e,r,ctional co;-tdition::,. Th,~ Court in James hclc ::.i·1al: t.:t1-::: st:i.:nLi.L1s 
that generated the men_tal condj_tion need not be 2:1 e:d:r:::ordir.2.1:y, 
unanticipated 2vent or events; ·chat the conditio:--,s of e,~-:~:loymrc.:nt 
claimed to be the precipitating cause of the mental dis&bility need 
not be unusual £cir the clain tc, ·be: cornpcr.sable ac:.1 that j_i-: cc:1::.,2s 
whe.::-e claimant ha::: cl prc-ezistinq ernotic:inal diso:cdc I t;_c four 
point tests set f.orU1 in \,Jeller v. TJnio;1 C:arbid,:•, 233 Or r;, 
F2c1 (:L97'J) ;·,arl tG be met. :h hno2,.::..:el v. ~:,'1.-c:;•, :n C>::- ;\r11=i--·-

621:-~;G1f P2d G9 (l_;hi), the Com_·t lK:lci. i:l~at thr:,; ___ 11 -cri,;gl::'..c::n~;-".,j;·,-
cid~;1t in that c<1se t,·.'as no more :c2al than m"tff.C':'ru~,s uthc:L· .i.nc::_C::c-'L.-.:·; 
rcla~cd by claim~nt, either factu2l or clear ffiisin~erpret~tio~~ ot 
real 01,cs Cir that there 'v!J'3 in f.c:.c-:: haras:c;;11t:cnt - uy fe;.llu:·; er,t~;: :JYC'C', 
and t'.1c ciaim was r1CJt found compc:-i:::,ab:Le. Ir: \.,:'c:2~~-c:: -i::r:2 1 ,30c1~:d fo-...ul"t 

i10 <:::vide,ice of 2:.n G;, thr.:: JOb i..:ri, _-2ri,HJ ~.:1cic1cn-~. CL:1.i 1-:12;·,t 

9ecceivcd that- sh<2 hclC~ Ciifficulti 0<,, bL:..,: 'ch,;i:-e '-'i.:\S no e:v~-­

denc~ ~hat her wor ~ctivity and ~onditions c~uscd a wG~s.c~­
in9 of her Lindcrlyinq di.~;cusc con:''.:;.tio1i rosultin,? .i,t :11~ ir1-­
crea:--;e in her sy,1!ptu,cc~·, tc the~ e;zt,2rit th2L it procu,:.::c; cLc;a­
billty or requir~~ me~ical services. 

Cl.:1irnant asked -:__-_irnc lo,~:,; payz.nJ.e frcm th':.: tin-.t:: ::,ri2 
left wo:;:;-::. ti.Li. the d2te of d,=::niaJ. Viarc:1 G, 1979, ,,,_,_i_t.h 1.-e:.c~1ltj_e3 
ahd attorney's fees, Jones v. Em~~uel Hos~itRl, 250 .Or 347 (lJ77) 
Clai,11:::::.nt diffcrcc:ntj_ates \·1,?';t. in tl·1.:1t ir:thc insc:2-:::c'l::. ca:~.,? :He>: 
conclitio,i ,•1ors-2nc,d to the pc-L1t ·c_:1cct 5:;r1,2 had to :_:c~ ho::::·1ii.iii.:':c.:'., 
and c:·t2re was evidc:',,cc thcit· she , .. 1:.s t:·1c butt of ur:ki,-id .:i::,112-:c:-c::o 
from co-·,,.-orkers. I 

F:-~y:1ical d1:=.;ab:i.l.ity, bccc:usc of :::rnot::.c:-t.::_-L or 1).::;:r-c~·:olog­
ic al_ :-ro :.:i=._ ems , i.s as com[H:n '.:.: o.':Jl (c..' .:.-;s pu:c· <21 .! phy::: ic -::1 co;-,,_;:_.'.-_ j_o ::-, , 

:-lar.ek v. PcrtLL!d ,I,~:c-:p, Inc., 2~. 0:c App 33G, SJ4 -,,2:l 11-3~: (191'5), 
110\·-.rev~ 2 _L, c Orr<t.J c11 s ;1 E-iOr1 c u.n r~ c: t }-)2 c-~ v.1 a.rcleci u r1 l l~ ~; s L ~ -~c~ r E"- ~ ;.'.~ .:.-_ ·:.:.-n1·:? ct 1~~I: t_ 
rnedic:::l evidence that a :·:iedical-c,_:;.us2l :::-,:.:lat:Lon:;i_1i;_:: ,:::x:J_:::·,-_:o; ~:-: ::·i:.':"::e:·, 

the en:r)loy~~:(:;nt l-1nd r{~sul·tinc_; dis2D:~l.1t~i or ::,~:c~c::_ ~~c-:r In1,~C.i ... ~_•,~:;__;_ sr:r 1.rj_\_-:,~~J: 

Ru.itt:a \' .. ~-1a.~1 £lo 1,\-'C.~~;~ F\~ll,~-.:~;_, 19 (Jr !~!?P 272, 52.7 1)2, ... ~ L~2.·1 (~.:J7(;.. ~\ 
.c: 1 ain, :: 0r com~:icns c: t lO'., £or 3 r:ci2:1 ta_~ clisccder is con'° :..,~c;:.:: -:: a1: ,:;c­
Cl;.pa ti on o .l dis.,c:a:=;,~. r •• h.e ,:;,~iolo9y :Jt a me:i ol cti::c.::,L:Ji~.:c.ty ·-ll:!.l. :;.---
er al J_ y, 2. .E ~1 u t c~.l ·:.:1 a .. y::::: , l.~ c ~u ii-•,~~ ,.:11·.. G;,:~.) 21.~·:: di a~J r1- l) :---, ::.. s t.o , -~ ~~: ·:~; _, T"lli 1-~ c 
a d --~ -~~ i! bl i. g n1(~. ~~ c:11 co~ Cl it -.= 1 r-__ <::1'-.1 e ·t-.\~ co:~~ cl j_ ·:: .-~ i)n s :.=1 f t·~'c:, .. o J_ ~J:y"r:·:·.:! ~~ -:· 
to idt2r:t~_f_,:· tLi:-J so·u~ce of 3trc~s~=;, ~.-.~1:;1e!~; \/ .. ~:~~IL 1

, ~-;L!()~'a .. \.~---.~~ -::l~·L111-.~:r1t 1 ;.; 

11ospit:al.:.z~1tiun er: Oz.::tobe:r 2'.jt ..J,,1" ._:.::_;_-,~·-=<· -_ .-,.-c.'.'i t;-1;,_;-t:_· 

cl2-1.n,:0:j_t 1-.i.::=~~) c·;(:-~,.rcl,-;,r?~~:•:: ,::._ ch.E;st pr,:_:·. t11:~· .. ~ ~--=-/.c :~~J~-; ,:1.~.~.c1 ~·).:·~~;r~:. 
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9
Ciainiant cites Pares:

the employer takes tlie v/orker 
anci rnenrai defects and rhau a
avera^

SA11:', 4 4 0r Ap p 63^ 'V ’o'.'') ;■
wich ail latent and cbvious physl
claiiiiant need noc adcii.t jss eneth.;;.

forked v/ou.ld react emotionally to the particalar stre.v
' a 1

 1

arose out o : • an, .nthe job but rather must show disal
course of her employiTLent. The employer replies ;:itinc; Janette Wee
WCB Case No. 78 6241, 78 9042, dated March G, 1930, In ttat case
there '.vas a claim for psychiatric disability due to on  ti.e 40b
stress. The Board there found insufficient evidence to ostabi csh
the claira for emotional disability citing James v. SAIi'dij Or App
405 (19S0 ) which established 'the test to determine ccmpensaoilil:;/
of emotional conditions. The Court in James held that tkit stimulu;
that generated the mental condition need not be an extraordinary,
unanticipated event or events; that the conditions of empioyment
claimed to be the precipitating cause ol’ the men.tal disabilin3^ ne^
not be unusual for the claim to be compensable and that in cases
vdiere claimant had a pre existing emotional disorder; / the four
point tests set forth in Weller v. Union Carbide, 233 Or•27
F2d (1979) had to be raet. In K noe ucel v ■ 8 4.1 f . 37
6 2 7 , 568 P2d of (1973), the Court held that the

vir Ap}
..

cident in that case v/as no more real than numero^L
relaced by claimant, either factual or clear misi
real Oires or that there was
and the claim wa

.11 ract harassment

ris'jor .nc;
other incider.es

■fer i:'r tj c: .a t. io r. s o::
foll0':v emo.'j,ovoes

no
not found comp

rn on the 10b tri'
;n s aOi In :s_c, uhe Board lousici.

evidence of an on the 90b trie .ering incidenc. Claimant
perceived that' she had difficulties, but there was no evr 
dence than her work Sictivi'ty and conditions caused a v;or.s,on 
ing of her underlying disease condition resul'ting in an in
crease in her syuiptoirLS to' the extent that i't procuced disa
bility^ or recfuirec medical services.

left woit
and

'Claimant asked t
till the date of

attorney G rees, jon
C1 a iraan t di f f ei' en ti a t ____ _
condition v/orsened to the poi'nt
and chere was evidence that'she
r rom co v.'O rrr er s .

me loss pay£,b].e from the tirae
denial March 6 , 19 79 , v/iuh pe:,a
V. Emanuel Hospi taj., 280.Or 14 7

cas :tes West in ti'iut in tire ins'car

ui;
(1.

er
r.harc sne naa co
'//as the butt of 'un k irid re.mark Li

m

Physical disability, because of e:moticn.';.i. or p
ical. rroblems, is as compensable as purely physical core
Mar
no'.

Portland u eet Inc., 21 Or A pp 336 , 5j4 '.' ■2d 11
be awarded unless tr'.ere is

e 1 a11oIIsI.lip ex 1
/evc.r, corfipensation cann ,

medical evidence that a medical causal
the employment' and resulting dJ.sabiliuy or neea rcr niec
Ruitta v. Mayflo’ser faraiS., 19 Or App 275 , 527 P2d t 2A (
claim tor compensation for a ment.ai disorder is consifie
cupational disease. The etiology of a me.ntal disability
rally, if not always, require an expert diagnosis to

r c o:r d j. 't .1o j 'i s o f rr r;.p1 o
. a.'.'ieS' 'v'. u/l Tl' , sui.m.

o /

ic .u.
 .9 7'

'•Jx

irolog  
ior .'s.
i 9 / 5} ,

nipc: Kin't
n rvsee:
servJ.^

1
a di.jibiing mental conditiC'S. due
to iGGn'tify' the source of sr.ress. _
hospitalisation' on October 25, 1973,
ciainiant ir r.s c e’ 01op t: d

wr, .iOiin .
chest p;;,problem; thm

i;:'m.inc

ciaimd

'.If.C' :'je

n L
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an irccreo.sing emotional st::.:-css apparently ,,_i::. :1'"::-c jolJ ;:~:-,c tl:.::..s 
will be evaluated further. Dr. Johnson, claimant.' s !' an: ~.ly d01_'.~Dr, 
has seen her off anc: on sin.ce 1974 for a:-.:d.\"?ty p:::oble:m'.; c:nd T:e:r ii) 
gene~::-al condition cf anxiety streic;s had l:,een p:rsse:-,t ·.as long ;'~-' ·r,e 
had treated her. Dr. Colbach, in his psychiatric dia1~osis cqn-
cluded thn~ her job could not legitimately be blamed fc~ het cu~rent· 
desp?rate condition. Dr. ·Feeney's psychiatri~ diag~osis was ad­
justment l.'eaction o:::" adult life 1.....-ith extrenH~ anxiety and niodc1::-ate 
depressior:.; that harassment and financial diff ic.:ul ty ,· not of ~~-er 
own doing, were keepirig het from re~overing from her a~xiety reac-
tion and depression. I find the medical evidence insuff~crent to 
establish the requ::.s~te medical-causal relationship. 

'I'he claimant is entitled to receive ·interim cr),i:pen::;ation. 
from the date her claim was filed antil she was :i:'eloasec. fo::.::- ,•:c::ci-:.: 
on February 14, 1979, with the fir~t installment being due i~ tour­
teen days. Jones v. Emanuel Hospital, 203 Or 147, 570.P2d 70 (1977;. 
'l'he. employer r(:;ceivcd the claim o: · occu;?ational d.i.s :case· on J .;1.nu E.L.:y 2 2, 
19 7·9. 'rhe denial is not. made wit l;:i.n fourteen da~'~, of notj_ce, con­
sequr::r. tly, ·interim compensation ·is payable from Jo.,-:u.:.iry 2X, i979 
to Feb::cuary 14, 1979. 

ORDEF. 

I'l' IS NC/Vi. TI!ERl~I-'ORE ORc.·2;R.sD th21 t cl aiu'..:.1:, t DC'. . .:: .-1,-'Xl:eJ. 
inter.::.1n co;-r,pc"!nsation from .Januury 22, 1979 t.o.Feb!~uo.::y .:.. 1!, _-;_9-/J, 
and· in addition, an amount equal to 25 % o::. the in L:;;r im co::·tpet1s :'..l­
tion for t.his p~rioct.· 

I1' IS FURTI·iER Q'._,DERED that claimant's a.tLor:,cy ~e 2~ . .:... · 
lowed the sa~ of $500 as a reasonnjle attorney's ~ee tot~ p~id 
by the State Accident Insurance Jund.· 

-196-

under an increasing emotional st :ess apparently ni: her job a;'d Lii:i;
will be evaluated further. Dr. Jonnson^ claimant's fan:ily docuor,
has seen her off and on since 1974 for anxiety problems and her
general condition of anxiety stress had been present .as long «ns ’ne 
had treated her. Dr. Colbach, in his psychiatric diagnosis con­
cluded than her job could not legitimately be_ blamed for ne.r current'
desperate condition. Dr. Feeney's psychiatric diagnosis was ad­
justment reaction of adult life with extreme anxiety and .moderate
depression, that harassment and financial difficulty, not of f.er
ov;n doing, v;ere keeping her from recovering from her anxiepy reac 
tion and depression. 1 find the medical evidence insuffici'ent to 
establish the requisite medical causal relationship.

The claimant is entitled to fecei've interim compensation,
from the date her claim was filed until she was released for worm
on February 14 , 1979 , with the first installment being cue in ro'ur 
teen days. Jones v. Emanuel Hospital, 203 Or 147, 570.P2g 7G (1977j .
The. employer received thehslaim of occupational dis:^ase on January 22,
19'7'9. The denial is not made vjithin fourteen days of notice, con­
sequently, interim compensation is payable from Juiiuary 2r, 1979
to February 14, 1979.

ORDEP

IT 15 NOW THEREFORE ORDERED that clair.uir.t be J.virded
interim compensation from January 22 , 1979 to. February !:.4 , 1979,
and  in addition, an amount equal to 25% of. the inieriin couipensa 
tion for rhis period.'

IT iS FURTHER ORDERED 'tr.a't claiivian t' £ attoiruicy ne a],—
lowed the sum of $500 as a reasonable attorney's fee to bn paid
bv the State /Lccident Insurance Fiiind. 

#
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CLAIM NO'. C28273 

THEODORE D. RAZ. CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

November 18, 1980 

.On October 29, 1980, the Board issued an Own Motion Deter­
mination granting the claimant additional temporary total dis­
ability compensation from October ·29, 1979 through :August 4, 
1980. This was based on the recommendation of the Evaluation 
Division. The Evaluation Division on November 14~ 1980 advised 
the Board its original was incorrect. It recommended claimant 
be granted temporary total disability compensation from October 
29, 1979.through February 10, 1980 and no additional;permanent 
partial disability compensation. The Board, after reviewing this 
file, finds that this recommendation is correct. Therefore, the 
Board amends its October 29, 1980 OWn Motion Determination and 
grants the claimant an award of' temporary total disability com­
pensation from October 29, 1979 through February 10, 1 1980 
instead of August 4, 1980 and no additional per·manen·t partial 
disability compensation. 

· •IT IS SO ORDERED. 

WCB CASE NO. 79-7134 November 19, 1980 

KENNETH L. WARD, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended· Order of Dismissa:l 

l :.is l,.mc,ndcd O::::d,~r of Disr:-.i~:;sal .~s t:o c,xcrect ~,:.;~• 
Or::l.e:: ;:;i 0ismissc.l da·ced Nove::i;:,e::c 7, 1980 in whic:1 ·h:,::: 
-;:he 1:.,_,:,_lir;g i;lC°:dresses of the L,terr~sted par-ti.:::::_; -v''.::re: .. n-­
corrE:c ·::y shown .• 

1~ IS SO 2~DERED. 
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THEODORE D. RAZ. CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

SAIF CLAIM NO . C28273 November 18, 1980

On October 29, 1980, the Board issued an Own Motion Deter­
mination granting the claimant additional temporary total dis­
ability compensation from October 29, 1979 through August 4,
1980. This was based on the recommendation of the Evaluation
Division. The Evaluation Division on November 14, 1980 advised
the Board its original was incorrect. It recommended claimant
be granted temporary total disability compensation from October
29, 1979 through February 10, 1980 and no additional.permanent^ 
partial disability compensation. The Board, after reviewing this 
file, finds that this recommendation is correct. Therefore, the 
Board amends its October 29, 1980 Own Motion Determination and 
grants the claimant an award of temporary total disability com­
pensation from October 29, 1979 through February 10,,1980
instead of August 4, 1980 and no additional permanent partial
disability compensation.

IT IS SO ORDERED.

WCB CASE NO. 79 7134 November 19, 1980

KENNETH L. WARD, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary, Claimant's Attys
SAIF, Legal Services, Defense Atty,
Amended Order of Dismissal

^ r*"j.s iJTicndcii Ord' ir ol Dismissal ...s i.o correct
Order of Dismissal dated November 7 , 1980 in v/hich v
che ru 'ilirg addresses of the interested parries  v ’erc .  t
correc’ily showii.

IJ IS SO ORDERED.
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20, 1980 WCB CASE NO. 796393 

CHARLES G. ASHE, CLAIMANT 
Rick,McCormick, Claimant's Atty. 
David O. Horne, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

l J • :- ·w •: ,': 

, . -~. 
: \·'/ 

· .•. r ·.:. emp-:..c-~1er secKs Boan: :cevie1:1 of that portic~, Tt c.,;l: 
:~·.-,ferec;' s ora.~:-- ,1hich :;ranted clain-,2,nt an aw·:..·:-d of :·>.fi,uen:-,,:­
·c.i.o:-, ·,,.:1c.1al to 61;: 0 fo:c.· his nee}: and right. shculdc::- : .'~Ur'r. 
'l'he e:::·.,,,,.Loyer c0ntends this a':lard is r:..::,t sup]=:Orted LJ -::.r.c, 

-2v~d2~~e in this case. 

~~e Boar~ finds the Rci~ree correct 
c~ th~s case i~ his order. 

,~:-c,\'.c rc1ajor:1-t.y of th,2 cla.:_i~·;ant' s C(,moiai:·,ts c: •. ,.-c p-c.~0<' 
::: . .:.bje,;~ive i.·: ~atu:re. Then:: c:.re no oi::-j2ct>.r2 f:::.:,:c!.Lc.-::;:,: c:o 
'.~uos<::.,a,·:tiate L12SE:; COdplaints, ThE, cla'..:nar ·,:' S C'·.lL. ·0::-..-~- 'i'/C. :. 

r(~q'..1~;.:~~:s l.·e1?:::;t~ ti'r,lc ·"i~;e of f.:..i:; 11anc~:-; r arrrLS ~ ... .-~.d ;:,~·_,:,Li.~.:-::·~1-·s. 

~:,:~te:~ consideriu~ al~- of tl":.·2 ,2vioe1>:::<2 in Lhi::.; c-c,c'"'~, ·,.:..:.e 
Board (,.oes no;: tL1d claima:1t has -suffr?red as ,_:,·,-,:6.-c c :.o:::~s ,YE 
,·:;ge 0,,:.:-ning c2.9acity as t:ir:! :C-::.e:ferec found. 11\·,2 2\<:_,_;,ce -:c,:..· a 
~hole indicates the claima~t ~as suffered o~ly ~ ~ru~~~ 2.usri 
,Yi:: Wc,_s_.::: 8.J.L1:. .... ,q ca.pac~ty. W;~ concludo c:lc:..ic":'ci:.G:t ~:, :c:!_.:i·:·::(:::d 
".:.o an ::a.via.rd of cc,npensai::ioL c::t.2ual to 3? 0 for:,_~'./; un:::.::hE.0 :.:..1-,l.,c.:C:. 
:i~.sab:;_ _:___;_ t';.' fo:c l-:i s neck 21nd :ci~rht ·sho1.,:C.rler i. :. ·>n:j'. 

n1 ,,.,. ~} 
..1. L,1,l .... 

Cla.iffLi:ln.:.:; i~; hereby gran·;-:,::a ar, ;c:,.\-,a:::-d o·'' c,::..;t-,p:.::r,~:2.i:i,):i 
e~·ual t.o 32° -~or 10% unscheduled dis~jility ~or hii ~2c~ ~~□ 
right ..:;::1oulder it,.jury. 'fhic: ::.s L1 Li.cu 0£ ::~·:. :::,r~c,.:: _twbJ:J:; 

o:: un:.:,cr1edule,-::. disab.i. l i ty c laj__mant h,., .::: rece !. 1-' 1:c. i'o:· thc.':'e 
1. u J u ::::- ::_ e s . 

~h~ rema~~der of tne Re~erEe's order ~s 
... ~· . . a :.: ::- ~- ~"." .:;-~L-:. ~-·~ . 
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WCB CASE NO. 796393 November 20 1980
CHARLES G. ASHE, CLAIMANT
Rick•McCormick, Claimant's Atty.
David 0. Horne, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

’ •:r'3 employer seeks Board reviev; of that portico of toe
? :;f ere .;' 3 order which granted claimant an av/ard of oco'ipensa 
cion egaal to 64° for his neck and right shcuider :rrur>m
Th.e e:e; /ioyer contends this av/ard is n_.t supported ty the
o:vidence in this case 

0 th.
; Board finds the Referee correctly recit.o:d
case in his order.  .

'■•no majority of the claimant's complaints are pi ..:e_y
subjective in .ature. There are no objective finctiny;; to 
subst.xntiate these complaints. The claimiar n ' s cur;.nnn v/c ; a
requices repet ’tive use of his hands, armis ;.nd : .noulc; rs.
hcter considerino' ail of the evidence in Lliis c nse, u. .e
ioard does nor find claimant has 'suffered as  ynea'c ... :.ocs of
/.•.::ge eurnir.g ca'pacity as the Referee found, 'ili e evl.,;.::cce no
ohoie indicates the claimant has suffered only a sriV Il  los.s
o'f wacic earnr.ng capacity. We conclude claimant Ic e!.:itj,ed
to an av/ard of compensation equal to 32° for unr. h i ;

L:.sability for his neck and right 'sliouider injury

ORDER

3 order dated  kpril 24,11 e A\e '1 e .i. uoO .1 1 eCi..
ClaiiTiant is hereby granted an av/ard of ooiupensn.tion

enual to 32° for 10% unscheduled di.sability I'or hi.n n. ecn and
right sho'alder injury. This is in J.ieu oi a.:.,:, oric r awai'us
of unscheduled disability claimant his rece.ived rcr these
injuries.

The remainder of tne Reieree's order is ai
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CASE NO. 77-6519 November 20, 1980 

ADRIAN T. BOYCE, CLAIMANT 
Bloom, Ruben, et al, Claimant's Attys. 
McMenamin, Joseph, et al, Emplciyer 1 s Attys. 
SAIF, Legal Services, Defense Atty. 
Order 

c·,-, October 23, 1980, cl2 .. :·.:~1ant'ci c1.ttorney, reque.,::e::1 t,>,: 
Boa~i review his contention t~at he was entitl2d to <l f0e 
t'~~ suc2ess£u~ly appealing this cla~m from the ~oard' ~ oree1 
:::c, Rev:i.F:-:1 to the Court of Appeals and attain:_,19 reL·,,=;~.a.terr.2Et 
c-:: t:1t:: award of co1;1perd;;atiori srant8d by the _Refe:::--ee. CL1i::,­
a~t Is 2ctorney requested that the Board issue an or~e~ 
grar-,·cin~; hirrl a fee,. or in the .:.ilterr.ati\'e, t~1at thi:, ,.-:-1t-:-.•.>= 
b,~ s0t lor l1e2.ring r-,o it cou:::..d be prc,'.:'.essed tnrough :::·.,::-: 
ad:ni;--1i::;trative proccdure·s riecessary to pursu,2 it,· i:~· neces­
s2~y, back ::o chc~ Coc:::ct of 1\ppeaJ.s. · 

'.1.1 .'."",c cnp lc 1 :.::: r and its at ·-:.o:;.:ne:/ re sponci.12d ·cr,c~ t t h2 ·,:e \·.' :::. ·· 
no st,:, :-.1.:torv c1utho:;:itv fo:c Dcl'/~'cl-2nt 6-c addi tic:-1~,1. ilt·c:r;·:.·n·2v 
f ,.,,:,,s ·t-, c1··,"i;n·l··,-.,.' c at:t:ornC·"- :,'-. tJ~i c. -··,,,_;,;:, 1>u•,...: .. 1-,.·.·.. : --... .. ,,__. V Q c. .. ,.l,.;:::, ".J.. .J. ___ .,_,..1...._ L1...,,,,....J\:..• ..., .,.1....lo..:..;.1_, ...... , 

ccntends that t:~~ reclarificat:;.on £or :1ppeal :;,,; 1:eq·,L'.·st1:cl cy 
c:La:1.:na~.t. 1 s atto:·:ney Vii.JS not lir.,2ly. It notr::~d -c~-,2.t. j ~. ·:;•:_,::\ 

c:;_ai;,'.aE~' ,.; attcrr..ey c·ilc fees he wc:i.s e,-,t.itlec. to a·.:,3. -· .. :1'J 

f~rt~er litigation of this issue appe&red to ~a moc~. 

Tr-He: BGd rd, a f t.E,·c b,? i ng ::·,L l.y ;;:,•.''.vi. sed• ir, ti1i s ,:;.:: , . _!, 

::k: rii (: S : : le! i;,12:.r: "C- '. S rnot. :;_ Oi:1 • . C .l.:i. i.rnan t ; ,:; u t CO :C tlC y ' '.C: a :r:,:r ,,~;:0;_ ·..: 

.r:as been pr,::;s•2ntcd to the Board p::::evio:isly an( ,:.i.lsu i_:1i:·e:,-e;,,'::.e1-i 
tc ·b-18 Co"Jr:-_ e,L ~~;,1:iea:cs. On ;:;oth occasions, clc.:.i'~:aT,;. · "? 
c:.t. tor,'ley wa. ::, ,::'.e:1i.S:d a:ny addi c. :_o,1al fc:2. '.l'h2 r.ca.rc: .1 ': '::> ·>, 
timt2 s-.c.:es r:cc :.:.·.ci.:tson to change! its 1)·::i .. c.·.:- order .:..:I<'.::.'->.:,.~_.:; ;:_l·.,_·;:-. 
1:~·s:1.t o::-·62r ciof,;:.; ,.,.Jt nt:8d roclc::.rificat:i.on. ':i.1 h<'.c.':;.-c:.:::;;:c-, tLc 
Eoard ,"':2nics claimant I s moti'on. 
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WCB CASE NO. 77 6519 November 20 1980

ADRIAN T. BOYCE, CLAIMANT
Bloom, Ruben, et al, Claimant's Attys.’
McMenamin, Joseph, et al. Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order

Gt October 23, 1980, ciarraant' j attorney, rec:ue. ;;ed tii ;;
Boarc reviev; has contention that he was entitled to a fee
for successfu.ily appealing this claim from the Board' ^ Order
on Review to the Court of Appeals and attaining ,rei nstaterr.ant
of the award of compensation granted by the Referee. Clairri 
ant's attorney requested that the Board issue an ordiv ::
granting him a fee,, or in the alternative, that this ..'attor
bo set lor hearing so it could be processed tnrough rhe
administrative procedures necessary to pursue it,’ if neces •
sary, back no che Court of Appeals. •

ine employer and its atuorney responded u'nat h3' V.lv,
no statutory authority for payment of additional afr.iv.'.'ney
fc;es to claiman s attorney thi: case. urther,
contends that t.;ie reclarification ror appeal :;;S req'o.
claimani:.‘ s attorney v/ss not timely. It noted chat i
ca j.mario * s articmey une rees he was enuitled to a.':a
further litigation of'this issue appeared to ha mocu

The Board, after being fu^iy a dvised' in this cs.:
d'anies claimarsts motion. ' Claimant'hs attorney's ar<;g
hcis been presented to the Board previously and also ]
to tne Court of Appea^LS. On ;>oth occasions, claiman'
attorney V7ai denied' any addioional fee. The Board a 
time sees no r :ason to change its prior order auo fe 
mat order does i:.ot need reclarific<ation. Thereiore
Board denies claimant's motion.

meed

 er.
'e s
s

:e>'.

!• :

the

0RDEi\

Tne clainunt's motion ac.tod CctC'her
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CASE NO. 80-924 

ESTRADA H. CORTEZ, CLAIMANT 
Eddy_R. Swearinger, Clai~ant's Atty. 
D.~nnis S. Reese, Employer's Atty. 
S~IF; ·:_Legal Serviaes, Defense Atty. 
Request for Review by Claimant 

November 20, 1980 

":'!:f2-_ clair:tant seeks -Board review of tne Referee' :3 or.:ier 
which _-..ffirmea the carrier's c.::.osure of this· cl.a.Lm. :;lair,:ant 
cmter.o..5 the cla,1-m was premat.1:cely closed anct :·1e is ·•=·::tit'led 

· to tei:.: 10::::-a::~y total disability c.:ompen.sa tion fror., Oct.Jbl;.!r 2 9, 
·1979 t0 the date of the heari~cr. · · 

. J 

'Ih1;. Board, after de ~iovo review, a:Efirrns 1.nd ad0r,ts tL·s 
O~J:..nio~1 :'ind .Order of 1:he Referee,· a copy of \rlhich L; ~0,ttac:1ed 
hereto anc., by this refe:cenc<:: _. is· maa,:: a pa:::·:: ~~e:::-eo ':. 

7~e order of the ~eferee, dated May 12, :~soi is 
affirmed. 

A heari~g was held o~ A?ril 14, 192G at Sai~~, 0raqc~ 
before Ha~old M. Darop, Referee. Clairaant was prese~t a~ci ~ep-
resented · by. Eddy R. Swearir1s;-er, at:: :;=:1e::·. T:-ie :::!:,1plcyLi:::-, . D.u la 1 s -
Nursery, and j_-;:_s insurer, Nort~r.,·es.-::. Fa:::-:::i 3ure~=-.u :nsu..:-~n8'2!, ,-,ere 
r~p:::-esE:,.tec by Dennis s. Re-=se oi sc::.w~~e, WL. ·.:;..f:..!;1:~0:-. 1 '.\'ya.t:::., 
Moo:.::e & aoberts, attorneys. The h,23.::- ing w2:5_ c::..c:;e,:! Ocl .;\:.:.ri. l 14, 
1980. 

ISSUES 

I. The basic issue prese~tec in tr.:!.!:: ri·-~-l:::·ir..,~; is w..-•. .:\.:h.=;r 
the Cc'.rrier oro~)erlv terminated t.,:;:=:Jo:::-a.:::-·; di;.;c.::..:. l:;. ty .::,·::·.1pe:-!r-;.:1·cio:~ 

· pay:n·ents ~ef~re· claimant was ;.ied::.c~lly st.ationc:i.r~· d.::1c his· c.: . .;:; ..... ::,1 
was closed unce~ the provisions o= 0~5 656.16~-

II. Howeyer, claimant was allowed to a~8nd ~ ,e iss~3s 
to p:cese:-.-:: t:ie issue &s to whe-::.:ier clai::1ant K,JS :.~c:~.tl'. .. :'.. l:.' :·iJ·.~: itl.:1, .. 
to recei v0 temporary disability cc::?;;,.sation .fr:::,,·:: C<.:t-.:-.,: .. ~::· 2 ~;, 
1979 to the pre5(mt date of the :·:e::::.r:i.:::-,s because n<.·! w.,:· ,:.::.t. -,·::HE 
to per for,·,, regular work on a ;:-egul== basis, e• ... ~;: ~- f ·.::.-_£! tc;·_ :i":1.a-

· tion of time loss by the carrier was ~~ld to be p=o~:r ~t tha 
tim 0::, as .a uriilateral termination :::eca::..se claima.:,t' ~, 'i::..:c~·.t:.1..; 

· physic"ia:: had released him to :-et:.;r:i to reguJ.ar •.;or:J<:. 
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ESTRADA H. CORTEZ, CLAII4ANT
Eddy R, Swearinger, Claimant's Atty.
Dennis S. Reese, Employer's Atty.
SAfF^ ' Legal Services, Defense Atty.
Request for Review by Claimant

Tl;c clair.:ant seeks Board review of the Referee'oraer
v^hich affirmed the carrier's closure of this ilair.iant
contenas the claim was prematurely closed and he is '  •.•.titled.
•to temporary total disability compensation from> October 29,
'1979 to the date of the hearing.

The Board, after de novo review, affirms ind adopts the
Opinion :ind .Order of rhe Referee, a copy of v/hich i = attacned
hereto and, by this reference,, is mad s a part hereo':.

ORDBR

Th e order of the Referee, dated May 12, 1980, is
affirmed.

A hearing was held or. ."^pril 14, 19cC at Salem.. Oraqcn
before Harold M. Daron, Referee. Claimant was present and nep 
resen'ced by, Eddy R. Swearinger, attorney. The employor D;u la ' s
Nursery, and its insurer, Northwesm Farm
represented by Dennis S. Reese oi Schwabe, Wi.‘. l:_ams<
Moore & Roberts, attorneys. The hearing was crened on April 14,
1980.

ISSUES

WCB CASE NO, 80 924 November 20, 1980

m

Rurea a Insurance, v/e.
Wi.‘. Iramson , h’yatu ,

on Ar:,ril

I. The basic issue presented in this he  irir..g is v/n.ither
properly terminated tem.porary disau^ I i ty c.'.inpe'.'isauior 

payments before claimant v^as medac.ally stationary and his' claira
was closed under the provisions of ORS 656.25.".

:he carrier

II. riowe.ver, claimant v.’=s allowed to amend i he issues
to present the issue as to wheeher claimant was ac cur..l ly rjr.t itlo^
to receive temporary disability cempensation frsm Gctc;;.ei: 29,
1979 to the present date of the lisaring because no v;...  :ot. .able
to perform regular work on a regular basis, evui'. if r..' e tor.'.fna 
tion of time loss by the carrier was held to be oro piT ot the
time as a unilateral termination beca usa ciaima nt's  trcc ting
physician had released him to return to regular* vrork.

#

 200 



       
             

            
            

      

      
         

       
           

          
          

       

         
           
          
         
         
             

           
           

          
          
             
            
          
               

          

         
        

       
          

       
      

     

  
  

       
      

   
         

 
 

  
 
 

   
  

 

      
      

    
  

 

  
 

   
         

          
          

   
         

 

Claimant sustained a c0::-.::::ensa;:,le inJ ..::r:z' t'o rfis .·r·i ~Jh:t 
index f in,-er but which has af fee ted the use oi ·:1is har,c.. Clc1 i.ma;: t 
also :cont~ncs that ·ne has lost rr,os-::. of the strGngti1 of his :r:ight 
arm and loss of feeling in his. rig~t for~~rm altho~gh there is 
little documented medical evidence of those problems. 

On Oc~ober 29, 1979, claimant's treating p~ysician, 
Dr. John Tongue, released claiman~ to return t?~~ork_without 
r~strjction (Ex. 24), althougi Dr. Tongue spec1~icalLy sta~ed 

that claima;1.t was not medic.a.liy stationary lSx. 25.). I:: is a 
reasonable inf e:.-e:-ice frc:n the evidence that· D:::-. 'l'ongut.': -:l:'.d' n0t 
really know the exact natuie and requirem~nts of claima~t's 
job at the nursery wh~re "he was employed. 

Clai~ant returned to· ti-.e nursery anc. tried to ob-ta.in 
work. · He was· tested and -it was decided· by the nurse::::.,- ouner --
that claimant was unabl~ to tierform anv work thac th~v had avail­
able for him, according to ciairnunt's ;upervisor who ~~ceivet · 
her ir..struction f.::-om the emplover owne·r. Clab·.2.:-it ,,,.,a'.i ~-!ot re­
hired and still has not ret~rn~d to· hi~ for~er job or a~y other 
job at the nursery although he has attempted several ~i~es ~a 
obt.:1in work from tne nursery. ~{e. has returned ~o '.·Li.:s 0c,ctor 
with the inforr:-,a-r.ion that. the nu.rsery did :1ot :-. .:we wo.:-:-: ava::_1-1::.t.::.0 
for him but tte.doctb= continues. to assert thac clai~ant wo~:d 
be able to talorate his regula~ job as _soon as ~c=k Wdb av2i}abl~ 
to,-:·.:!.!-:i (Ex. 25). Clai~ant has tried to get o-th-:::::- nursery jo:..:,s 
at other places 3-nd has ;:,een tmsuccessful e:<ce?t: fo:.:- o:=:-:s jc~,. 
He worked at one job ~or o~e o~ two days and 1/a~ r2:eas~d o~ ~he 
third day becaus~ he was unable to lift rolls of wiru. 

His claira has n6t been closed under t~e- ?rovis~CilS of 
ORS 65 6. :"!Co bec:a·..:.se he is not yet me6.icaily .3,;;.at.i.0!1:.1ry. 

Wl,e:-1 tr.2 enployer' s insurance carr iez 1~2cei ·.,-2:.. "'ct:..ce 
of t·.1e dccto_r I s r--2leas-2 to retu1:n to resulc.:- we:.-:-~ • . .;i t·.;ot:.t ::e·­
str icticn, it sto:=,peci ;:::a::.:rmen t o I •.:empora.ry c.i s&.b:. }.:i. -!::.y ~..::~)::::1i_:·c.:"'.s ~t -

tion to claima~t eff2c=ive October 29, 1979. 

O?DJION 

ril"" , ~ 1 ~ . ::. ..,.... - , t r . r- - t ..; ~: �- , ... , . .,.. ..::: . .,.. • - .. ·1 -j - • •; ·1 ..: -·- ' ~ 1ne un.~ c.:.t:.i.::-a~ e~!'tU .•• a ... on. 0.1. ,_e_,,pc.a. .... ~ L:.-S, .. _.::i ___ .J.. .... _: 

payments b:/ t:ie insura:1ce carrier was p::-cper, · as c:Lc! i:,::::--:.t · ::: 
treating physicia~ had released claimant to rec~r~ tc rssu:dr 
work. Jackson v. SAI?, 7 Or App 109. A gener~l rele3s~ t~ 
-return to regular work without restriction is ~~i~c~iva 2ve~ 
though it does ~Gt specifically rele3se a~ inj~~~l ~crker t~ 
ret~::::-n tc, his £or::.E!r j o:.:i. Rayf,,cnd Se::mc..1r, CL. i.~-.a·,· t-., '·iC3 C ;,-.se 
No, 75-722. In t~8 Se\~Jour·~ase the wo=kers' Co~98~s .. t~on 3oa~d 
hel~ that it is suffi~ient if claimant =etur~3 to re~~lar ~ark 
of any natu=e or is released by his doctor to =e~urn ~o regular 
work of c,ny r:atur-2. This '1{a.S t:-:.e nature of c:..~.i'."".!c.rn.-c.' 3 ::·12 i.e,~ :-:e 
in the instant c2.~;-e. Furthermore, claimant di.c. :-:et.u-.:-;-, tc reg·.·1::..a.;: 
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Claimant sustained a compensable injary to nis.rjv.jht
index finger but which has affected the use of nis hand. ^ Clarma;;t
also  contends that'he has lost itlOsc of the strengm ol his i.ight
arm and loss of feeling in his right rorearm alrnough there is
little documented medical evidence of those problems .

On October 29, 1979, claimant's treating pnysician,
Dr.' John Tongue, released claimanu to return to^work without
restriction (Ex. 24), although Dr. Tongue specirically s^c^^ ed
that claimant was not medically stationary C'Jx. 25.), la is a
reasonable inference from the evidence that' Dr. Tongue: did’ not
really know the exact nature and requirements of claiiTiant' s
job at the nursery where he was employed.

Claimant returned tO' the nursery and tried to obtain
work. He was'tested and it was decided by the nursery o^/nsr  
that claimant was unable to perform any work that: they 'r;aG avail­
able for him, according to claimant's supervisor who received
her instruction from the employer owner. Claimant was not re­
hired and stii'l has not returned to' his former ]ob or any other
job at the nursery although he has attempted several mimes r;.o
obtain work from the nuirsery. 'He has returned to h:is dc ctor
with the infermarior. that the nursery did not have work availaoie
for him but the doctor continues, to assert that claimant w’ould
be able to tolerate his regular job as soon as work was av^iiiable
to •l.im (Ex. 25). Claimant has tried to get other nursery jobs
at other places and has been unsuccessful except for one job.
Ke v;orked at one job for one or tv;o days and 'cas released or. the
third day because he was unable to lift roils of wire.

FINDINGS

His claim has not bee.n closed under the provisions
ORS 656.2C3 because he is net yet medically stationary.'.

o;:

Wl'ien the employer's insurance came: recei’.'uc. notice
of the doctor's release to return to regular work wit'.nout re­
striction, it stopped payment of temporary disabii.ity compensa­
tion to claimant effective October 29, 1979.

OPINION

The unilateral termination, of temocra: '.' dis.nbjLiitv

h.,ng pnysician
Jackson v. Sk

release 'j X c. :.mcin t to  i ___
Or App 109. A general release tr

 u return to •ecru. dr
payments by the insurance carrier was proper, 'as cl: iim.ant'
treat!
work .

• return
though
return
No. 7 5
held t
of anv

to regular v.'ork 'without restriction is effec:.ive 
it does not soecificallv release an ir.j::r wc;::<er

iob. RavuiCnd Se^ntour, Clair'.av ■'"CH Case
tion Bcarc

...*1

work o
i.n the

to nis rormer _
“722. In the Seym:our • case the Workers' Compeits
hat it is sufficient if claimant returns to regular wor>:
nature or is released by his doctor  to retu.rn to regular

.'.cimaiiu' 3 :;elei:se
id return tc reculai

anv ■re .
in; :an' case

This was tk.e nature of
Furthermore, claimant
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of a similar nature, even though he was subsequently 
terminated because he could not or would not L.:·:: som-2 ·roils of 
wire. The·Board's reasoning seems to be sup?C~ted by the Couit 
of _;,ppeals decision in Phillios v. Peco i1anufac:::::.rinq·· Co· .. ,~ 32 O:c 
App 589.· There is no evidenc~ in this case tha~ 6lai~a~t- could 
not do regular work of other nature, i.e., worr: in ~ ·aiffE::!rent 
capacity for the same hours and the same wages. 

In claimant's case, assuming that he is· physicilly 
unable to work as he testified, thii rule does seem ~arsh 
because, as claiIT1.ant contends, it would re·quire claimant: to ,~,o 
back to work at a regular job even though not ·able t6 work, 
because he would no longer be receiving time loss benefits. 
Ort the other hand, it has been h~ld on several occasion3 bv 
the Court of Appeals, concerning permanent total disability 
issues, t~at an injured worker 1 s statements or feelirigs th~~ 
he or she could not perform regular work was not suificien's: 
but must be supported by me~ical evidence. That rule ~ay 
also oe a99licab1·e to the issues presented in th2 tew~)orar-:;1 

dis ;:ibili ty situation we have be :ore us. 7he jll.ec.ical e::vj_c.e::c-2 
in support of claimant's contention that he is unajle to do 
regular work is lacking i~ this case. 

I conc::i..ude that the ·te::::-z-r.inatio.1 anc con::..:'..nued ter:-:.ir~a­
tion of time loss under the existing decisiont is pro~er. 

IT IS HEREBY Oi\.D.E?2D t:iat clai::iant' s :.:e,.:;t:.es't:. t.o '.:>::;.:;;::;: 

t.he insu:-ance car:::-ie:c: to r_esume ter,,r,orary disabili :..:; c,-:,:-.:Je::.~2 ~icn 
and t6 provide temporary disability compensation for the ~2=icd 
betwee:i. Octcber 2 9, 197 9 and the date of the hea:ting, o:c tl'.~!~~-:::­
after as HP?licable, is denied. 

WCB CASE NO. 79-9710 November 20, 1980 

JOSEPH F. EARLEY, CLAIMANT 
Lindsay, Nahstoll, et al, Claimant's Attys. 
Roger Warren, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

'ri•,e empl.oy0.1.· c:,nd its ir~su:cancE: c.c1.rri2r ,.·.,-=-1.; Gc:,,G 
.:.c;j ew of the r:;efcreE:' s o:;::der. 'i'hev ::cntend ::.1-.,-, '.i.1::---,:'::.-ec -cr,·::i 
'll1 findir;g cluimar,:: Is clai~x -f,:::·: a:--1 ~so2hag<2c;._'_ 1Li.iica:.'._ :ne:r.na . .;. 
-:::ori-.pen,.ic.ble. 

T~8 Boar~ finds the R8fe~ee correctly r0ci~ed ~j~ fac~~ 
of thi~ case in his order. 
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nature, even though he was subsequently
li some rolls of

employment of a simila:
terminated because he could not or would not
wire. The Board's reasoning seems to be supported by the Court
of Appeals decision in Phillips v. Peco x'^lanufacturing''Co’..,: 52 Ox
 App 58.9. . There is no evidence in th”i^ case th^t"claimant covild
not do regular work of other nature, i.e., work in a'different
capacity for the same hours and the same wages, . '

In claimant’s case, ar^suming that he is' physically,
unable to work as he testified, this rule does seem harsh
because, as claimant contends, it would require claimant to go
back to work at a regular job even though not able to work,
because he would no longer be receiving time loss benefits.
On the other hand, it has been held on several occasions by
the Court of Appeals, concerning permanent total disa'uility
issues, that an injured worker's statements or, feelings the::
he or she could not perform regular w ork was nor sufficient
but must be supported by medical evidence. That rule may
also be applicable to the issues presented in the temporary
disability situation we have before us. The m^'dical evidence
in support of claimant's contention that he is unable to do
regular work is lacking in this case.

I conclude that the termination and continued termina­
tion of time loss under the' existing decision's is,proper.

ORDER

IT IS KERHBY ORDERED t:iat claimant's requesr. to o;:der
the insurance carrier to resume temporary disability com.penss ticn
and to provide temporary disability compensciticn for the period
bet;veen October 29, 1979 and the date, of the hearing, or cr era 
after as applicable, is denied.

WCB CASE NO. 79 9710 November 20, 1980

JOSEPH F. EARLEY, CLAIMANT
Lindsay, Nahstoll, et al, Claimant's Attys.
Roger Warren, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer and its insurance carrier sc.ek Dct. i'd
review o.f the Referee:'s order. They ccrrtenu the Re.''<ri*ee r\
In finding ciaimanr,'s claim''if.;::: an esophageal 'iiiatal 'nernj.jx
compensable.

The Boar:': finds tiie Referee correctly recired ina fac'is
of fnii case in his order.
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.:1 cc novo review of the record .1,t ~:t: ~ ".• ,:a~,~, -~_:·,::.: 
30<.1.rd reve::rses U-:e . R2£0ree; ~; o·:~der. rrtie mec~i,.:;L::,_J c~·; :,. :~ :.r,c0 
does r:.ot ec,tablish _that clairncrnt' s emotional c.1.i.s cu,:-~- :.:.:e~~ a.::.Lnq 
-~c his E:mp·l.oymen t wi -th this emr:,loyer ;:-est:l t0C: ~ rj en: ,; ;gr2\Tat·2c: 
his esophageal hiatal hernia. · 

'I'i·,e: rntdica:!. evidence indicates tha·t in th,~ O;JLL:.·:n :,-: ~1:~. 
?..e ir.0 ld , cl a ima Lt' s ernoti on al dis tre s :; ca us -21}, c ·:. :. -~n,,;_;· L .. ' .:. :::, ~-c:-t-
p·ccr;ts arising out of >,is emplo:irnen:t. Howe•.r~=....:-, ;:;:;~. ?.::,:.,7.u.LC: 
doe::.3 not e:-:plain the mechanism iJy w~1ich this co--..::.5 :,,-.v0. c,c · 
ci:rred., nor nov.' .:.t could-he.Ve r2suJ.t0d in tbi.:.:: r:.y':'1•.~ ,, hc:LL.,' 
c0,:di tion cL.1.i.r: &'.1 t had. 

Dr. Lipstutz, on the othe~ hand, was ~ui~e t~a~o~gh ·-
his exp1anat.iGn, not only o .. i "C.~-,e mech;ci_,1.ism b::,-· 1.-,:-:~ :::::-1 2..L e:s~ .. --
9:-..ac_;'ec.l ~1iatal hc.rrria ::lcvelops, but al30 2:-:pl;;,i~1.. 1t1h_· er.1-::ic.·i:)~--:.c.::. 
stress cannot cause this typ2 oi problem. A2di~ion~1ly, L~. 
i,:;_pshu,:z.: ind1,~.;1t.es th~,t the m1:odical liti2rat1-::ce 1r1oul.d .. c.o_t .<..;,q~,­

port su=h a contention. 

Further, Dr. ReiLold's r~~arts co~tain inconsis~c~c~, ., 
b2-::ween t.he h.istory ~;.i'.ven to h~.n :"Jy claimu.;1.t •_·.,1d c:lc .. d,1,'l.r-,t • -,., 
t,~:stimony. Dr. I<.,::i:-w:Ld fel·::: c~_3irr.ant did i,e.c.:vy :I i:i.:·_i1.,,J to 
accou~~ for his ccndition, a~~ claim&nt could•-~~ 2~~l2in .~~~rs 
t:-,e doctor sot :~;i:~:~ iri i.:'orm~'l t:1.on. The doctor :c.-~~1: on:E,:: ·chi::.,..: 
claimant's ili~ht to Chicago w0nt smoothly; ci~jm~n~ c~s~_.:ied 
Concer - ~ r.c . ,_·1-- 0 ,c-.L 1· g·1·1·t :, C•t" -,---, .• ~-f ·-r-~,ny a·',:o l.., ,·c- "' . --··,11-- -1 ,:,·-c··:•.· 1 ·1·· 

..IL~•-"j L.,. .Li...~ .l. _ J. '-"- 0 'J.J,_,_: J_ U,t..... J. .._,..~c;,,..._i~ I <,;.._ L. .. ., ... ..__l_u.~~•-•-•· \I. 

and bei~g stacked ~p ovsr Chj'~ago for cne a~d one-~alf ·hoers. 
'I':-.e doctcr i.-r~ported that cla~: .. ,mt: on tili s :':li9ht to,::.'°.-: -,,c:r.·~;. £0\•: 

Val:iuin:::.;; c.L.:..imz.nt tcs·c.ii'icd he::! too.I<: nwny '/a·1iumi:: c:,,. ··::Li::; 
L~igbt. 

Ba:sed on .the persuasive o,::,L,non ;::,f Dr. Lipshuu'. .::·.nJ. 
the i~c~nsis~encies an6 lack 0f explah&tion for Cr. ~~inold's 
opL--:.ior. re92:rding medic,1}, ca·c.1f:at:i.on, thr2 I:02:..-c:, fine..;, ':~~~at 
c-la.im""'.·· t:. f a..i. l,2d to carry his Lurde:.:-. of provir:g ~tis c~1::cli ·c::_-:.JTi 

arose out of hi,, ernplo]'illent. :.:i. any Wiy. 

OR>ER 

1b·1e R.efe:.-..-E:E'' s ore.er da".:.ed Ap.cil 30, 1;-2e; is r,::v~c:.:sE.,c. ::.n 
its en:.:..irety. 

~h~ deniai tatcd November 6, iS79 is restcr0d ~· j 

~af f irr:-'.,c-·-J, 
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?.y.\:er a de novo review of the record in un i.
Board reverses the .Referee‘s order. The medicaj

case,
evi:: ince

does r.ot establish that claimant emotiona j- '<_L j 1.. 1.e •tc his employment v;ith this employer resulted :.n or
his esophageal hiatal hernia.

rei \i:.ng
fgravated

The medical evidence indicates that in the opinion hr.
Reinold, claimant's emotional distres s caused o1. .•.iirisn.. ' •. sym  
proms arising out of his emplo^Ti'ient. However^ dr. ?.c:,p.o Ld
does not explain the mechanism by which this could hsve ch
curred, nor how it could’have resulted in the nype herriL.v
condition claii;.ant had.

Dr. Lipshutz. on the other hand, was quire • thoro'ogh in
his explanation, not only on uhe mechanisra by which ai; eso
phageal hiatal hernia develops, but also explain,.. emociona
stress cannot cause this type of problem. iuidi tionnl ly, br .
Lipshuuz indicates that the medical literature would r.ot sup  
port such a contention.

Further, Dr. Reinold's reports contain inconsis
between the history given to hi'.u by claimant v.nd clr.
testimony. Dr. Reinold felt c,.aim.ant did heai'y iJ ifu 
c.ccounu for his condition, ana claimant could ;.oi on
tne doctor got th.is information. The doctor in^porue
claimant's flighr to Chicago went smoothly; clsimcar
concerning the flight a stor\ of many delays, a 'tnun
and beisig stacked up oyer Chj'iago for one and one ha
The doctor reported that cla.'ii,urrc on this flight coo
Valiums; claimant testified he took many ValiuifiS on 
fiicrht.

ucnci':..
■Linant"
ing to
uhoiin.
1 that

U' S'C

derstc’
If houc 
•: verp .
fhio

1 eci
'IVi.

tiased on the persuasive 'opinion of Dr. Lipshu'i.s c .nd
the inccnsistencies and lack of explanation for Dr. Reinold'
opinion regarding medical ca'usation, the Board find.: :  that
claimant failed to carry his burden of proving his co:;di'c;..on
arose out of hi';: eiiiployment in any v/iy.

ORDER
The Referc ;e's order dated April 30, 1180

ins en'c 1 rec''/.
e\ 'o:.:sed in

The denial dated Noverriber 6, 1179 is restored : u d
iffirirfC'd.

 203 

--

­

. 



       
   
     
   
     

          
          

 

       
          

            

  

     
  
      

      
    
   

       
        
     

       
        
        

        

         
         
          

    
  

  

  
  

CASE NOS. 79-8019 & 79-9018 

DEBORAH A. HART, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp 

November 20, 1980 -
7his A.'11ended Order on Review is to correct the O:cder·cn 

Review ciated :-::ovember 7, 1980 which omitted a ;?rovisicn for 
at.torn~y•s fee. 

Claimant's attorney is hereby granted a rectson~ble 
at..torn::.:v 's ·fer2 for his service:, in connc:ccic,n wi '.:h t.he 20,:~d 

revie,,; in ·.the:: a.'tloun,t of·$300.0C,. payable by f.AIF :c:c~x,r;;-_tion. 

IT 1s·so ORDERED. 

WCB CASE NO. 78-6826 November 20, 1980 

ROBERT HENSLEY, CLAIMANT 
Doblie, Bischoff, et al, Claimant's Attys. 
MacDonald, Dean, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

'.1."he SAii:' Corporation seeks Boarc. review 0£ the ;.,, l :::re-,_:' s 
o:cdo::::::- whic.h re;nc.r:ded clairnar.t I s· claim for a :.,al ~.9;1.::...J. .. lcf '.: 

· kid:1ey to SAIL'' for acceptance and p.:1yment of con:::,cr1.~,·:·:_:·.v .. -_:,J 

~hich he is entitled. · 

'ihe Board,. after de novo review, affirms and ;:;,,.:-,, =~.:: ·~:··,e 
Opinion and Order of the Referee, a cr;py of wl· . .Lc/1 L, ~ ·:tac:- <c!d 
her~to and, by this reference, is made a part :1c=~reo.: 

ORDr:R 

The order of the Referee, dated ~~y 21: 
a.ff inned. 

C.laimar.t.' 5 ~ttorney is .1·«:~:::-e::r; ST&nted C.. Y-(~c,·:.c.i~L'.':'.a 1::. a1:·:::::c­
ney' 3 tee for :1i 0 ; ::;arvices L1 -::o:-:nec(i: .. :Jl: ·.•:i-i:_;·_ ~.-. ,!.:, ,;o,.·."~j ::7:-· 

vie\./ ·i:1 the 2.mount of $~00., ::.;c:.yable by tr-,0 .S/,:'.:i:' Cor,::;::,;:::-0st.~c; .. 

-204-

November 20, 1980WCB CASE NOS. 79 8019 & 79 9018
DEBORAH A. HART, CLAIMANT
Welch, Bruun & Green, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp

This Amended Order on Reviev/ is to correct the Order cn 
Review dated November 1 1980 which omitted a provision for
attorney's fee.

Claimant's attorney is hereby granted a reasonable
attorney's fee for his servicers in connection with the Rcerd
review in  .the. amount of ■ $300 . OC,. payable by SAIF Corporation

IT IS'SO ORDERED.

WCB CASE NO. 78 6826 November 20, 1980
ROBERT HENSLEY, CLAIMANT
Doblie, Bischoff, et al. Claimant's Attys.
MacDonald, Dean, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

order which remanded claimant' s  claiia for a
kidney to SAIF for acceptance and  payment o
which he is entitled. '

The Board, a fter de novo 'reviev/, ai'firi
Opinion and Order of the Referee, a copy of 
hereto and, by this reference, is made a pa:

ORDER

The order of the Referee, dated May 21,
affirmed.

Claimant's attorney is ,he;seby granted a reason. . .: ic ar.
ney' 5 fee for services in  r^onnecLion v.’ith nO:. .r:!i . '
view in the amount of $300, payable by tne SPIF CoryOrat:io

of the ;■ . .'1 ere..'' s
ai ig nan .. lef ‘:
conpe.ns n V.i021 to

and ows' ,. :s the
h.ich is :  .tacr.ed
hereo..'.

m
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was held in-Astoria, Oregon- on A9ri: 3, lSSO. 
Claimant was oresent and teprese~ted .bv Jarnes.1.· Frah~~sccni 
anc J2rry K. ~cCallister represented the State ;,ccide:-:":. ·r,,s'.1:·­
ance Fund. The :cecorc closed on April 29, 1980, afte::-. rece .:.7:-t. 
of articles and waiver of ·submission of an an·al:._rs.;.s of ·::-:lc::rr.:1,,t I fC: 

blood. 

The sole issue i~ the compensability of cl21~~~r•i 
malignant left kidney-. Claimant contends tr.at ti,e c2~~·.,;,; .::c)r.0xi-.::0 
fumes and other exhaust chemi~a!s such as ethylene ti~~c~l~~ (ED3~ 
to which :,e· was exposed wl-:ile worKing as a brL:::ge '~e~;::'i-~_:: ::)u ~r:e:­
Astoria Sridge,tog~thcr with the effects of his smo~in~, c~c~ed 
his cancer. ~he medical evidence, from claimant's trEat~~~ ~role-­
gist: br. Stull, supports claimant's conten~io~,- eve~ ~~OJS~ ~he 
levels of ·carbon monoxide were cested and found to be withi~ ~cc2~:­
able limits. Claimant was a SQoker and tobacco has bee~ d0t2rmi~Ed 
to b~ a causative agent. 

The evid,::nce is undis,)uted that claimc.;1t ha.::: be'::'.:·.,-: :?s.c:; 
and a half i day smok~r for ever thirty years, ~i~~e ag2 16. He 
has worke~ as a toll collector for ten years and four ~on~hs 8r 

since 0ece~ber 1969. Prio= to that time he wus in the 0:ocery 
business, was movie projectionist and worked atcard 2 ~~ip. ·Asa 
-.:.all gate operator clairnar:t's duties inclu~led taki.:-.g r.~c:·.Gy c:.nd si•:·· 
ing inform2tion. He wor~ed eight hours a d~y on five ~iffer~~t 
shifts. His shi.fts chaDged every_ t',•:enty eight. 62ys. EF..: ::a:::: .-,o 
lunch break _and ate. on the joo. 

r.fter h0 had· \•;c::-:<;ed as a toll br:.c•3e o~:i,?1:2tor ~:c):: fo"J.r 
or f:.ve :-'e.:::.rs, he bcccame tire.::: a:tc: lisU.ess. Th:cs :x .. c:,:::,,': p;:.-:,.::;r2s 0 

~ively worse. He hild a b~cathing prob~ern. In e~rly A?~:1 ~979, 
about a week before his surgery _claimant .ff.:lt a cor, 7.:.ir-.uo~s ,i:.z.bbir.;i 

. . 
.,. - -~ . 1 .: .. b,.._ ... ,,. He ,-·1w Dr ,·11· ,..,E:s '·lh' q~-., 'I- _--: .... , .. , .... r ... .. =--~..., .. - ,:"' .t.)i:i..:..D ln .1.J .• , ch .. r,. o: .• l'- .-, r v ,() ~c1J8 c...:.,-::t~.:,c, .. _ -~le:..:.., .. ,,(' .. , ... ·-

Cation and a p._,.,1eogrc1rn. He tl: 1:;'.:--,· referred cla.:.::-,i.·,:·it ,.:.c :.:.:: • ~, :L_l:~, 
a ·u::-olooist. Claimant· first s2•,1 Cr. S:':ul.l on ;,,lri1. ~1., .:_9~:.?;. 
r-r s tu 1-:: 1 ·ope r,:...: i-'•(-1 ('"'"' r• ·, "'1· "'" r. t "di. t;1 in da ·y·s r:o. - .:.,,.,-, '--. 1.· •. -·· 'r-: :·. ,· .. ,,..., .- .:;..~ 
U • . .._ a ........ .;l,-1, ....... _._u 1;1,C .. Lir. .... L .._ ,, •• C.:L , • ..._ ... _~ .....---. ...... :.:--•'...,J.:.:,..._,_... 

a collecting $ystem left kidney cancer. As part cf ~12 surg2r~. 
claimant had his left kidney ::-er;-.ovec"i and part of :-ns ·.)'.,.:::r.::::.. _. "1:::: 

still sejs �~- Stull every two .to th~~e months. 

T~e .fu~es. on the bridgE~ were describeC t,~; •";-:2.;· ~o: __ c- i_J.:-· 

neses· as n2.:useati1:9 and over po1;1e-:-ii1g, dependi:-,~i 0,1 :.i,;: 1.;i:-.;~ ,,::1-.. 

tr:e arr,ourit of traffic .;;;t the ti,:-;e. i.?ellow eri,;-::_.")yees •;°_.,_,--:;- ::.-::.:~ .1:.1 :. 

supported clai� ar.t's testimony that there was~ ~a~se~~i~s ~u:p~2. 
smell tr:1t was worse; when.there was nc wir.d. ,\t chat ~--~:-·0 ·.ne ,:1c,·.:.;·:~:; 
hu·:-,0 arounc; the area. Tnere h2ve been- altogf.c:.e,: f~v,': ~-,:::c~~c.::2t(c_·d 
tests b~- variou~i employees to deter:11ine the le;r~:i. :-;[ c2,r::;:,:1 :;10,10:,::::t. 
Th1;;: last U,st was -::..079. Eacn -:;: t.:1esE: tests ha·-.re s::c•.:,. t.:-:2.t. t:ns..:: 
ca.r!:ior._ rr,,:,no;.:ide ::.,;:·-;els are w~thin a.llc,1·1a'.::ilc liJT.i.t.s e,;:" .:-;::e-:_:,::-;-, ::t:c;:·,i.:·-
ards of .SO pprr. 1 althowJ:: test.s ~y a SAIF Sa.fe~-Y •.::c,:-:::::t..::;..:~.:,:-.;:. r ::·12;;::.-:::,, 
sam?les that exce~d the Oregon 3tandard and t~c fede:~] ~t~~dar~3 
of 33 ppm. He recommenc:ecl that.:: veni.:ilc,tion be >:.3'cc.::.!..l.t:(:-: =.:-. -:.::-,,::- c...; .•. i. 

boot:1s·. 
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Hearing was held in'Asnoria, Oregon on April 0 .
Claimant was present and represented .by James L.' Frahcesccni .
and Jerry K. McCallister represented the State Accident 'Ins'ar 
ance Fund. The record closed on April 29 , 1960, af ter. r ece ip’U
of articles and waiver of submission of an analysis of '.claimant
blood.

The sole issue is the compensability of clai.nanr's
malignant left kidney . Claimant contends that the ca/;
fumes and other exhaust chemicals such as ethylene cl::
to which l.e v/as exposed while woi'King as a bridge tend
Astor ia 3r idge , together v;ith the effects of his smok in
his cancer. The medical evidence, from claimanc's tr
gist; br . Stull, suppor rs 'claimant' s contention, even
levels of 'Carbon monoxide were rested and found to be
able limits. Claimant was a
t'o be a causative agent.

:moker and tobacco has

con .nor.ox ice
r cn 3 i c e (ED3 ;
 ;fr on the
g / ca
e a t  i
nhoug
■-W j. i: h i
e r. d e

.usea
c uroic 
h  che
n accep t
t.erminec

The evidence is undisputed that claimant has been pach;
and a half a day smoker .for over thirty years, since age 16. He
has worked as a toll collector for ten years and four months or
since December 1969. Prior to that time he was in the g.rocery
business, was movie projectionist and worked aboard a '.f hip. ' As a
roll gate operator claimant's duties included taking r.o.ney and gi . 
ing informat ion. He worked eight hours a day on f ive differi.nnt
shifts. His shifts changed every twenty eight days. He had .no
lunch break and ate on the joo.

or _ five years,
sively worse. . He h^'.d a broatning problem. In
about a week before his surgery claimant felt a
pain in hxs back. He saw Dr. Nikes, v/ho gave c? aiman r
cation and a pyleogram. He then' referred clal.T.a. it to 
a urologist. Claimant' first sav/ Dr. Stull on ' "
Dr. Stull operated on claimant within days
a collecting syste.m left kidney cancer. .^s part or hi; ;
claimant had his left kidney re.T.oved and part of nis bi
stiil sees Dr. Stull every tv/o .to thre'e months.

After he had worked as a
he became tired and

toll bridge ope
h .1 s
far
CO

r a tor
bec.n

Iv Ao
r.'or

"e or
rour
.ac r e 5
97 3 ..
 . a bb i r.

L'or

t;. 1 i_
pr i
v/n a

p a u. n
I . .*■. ; L
1973 .
d ia ' 

mer: i

0 3 ec

The fumes, on the bridgr.* were described by v
neses ■ as nauseating and over pov/ering, dependin ;j on 
the amount of traffic at the tim.e. Feiiov; empi.oyees
supported claimant's testimony that there was a nause
smell th at was v. orse when there was no wind. At that
hung around the area. There have been altog . :.r':.er fiv
tests by various employees to deeeripine the level of
The last test 'vas 1979. Eacn  of these tests nave she 
carbon irionioxide levels are wit.hin ailov/ablo limits o
ards of 50 ppm, although tests by a SAIF Safety censu
samples that exceed the Oregon standard and the feder
of 35 ppm. He recom,mended that ventilation be ins
booths'.
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was off wo:::-k recovering from h:..s · su.::-s·ery :i:rom 
;,pr il 1978 to November 1978 ~ When he returned a fan cuct :12:::·:, ber::, ~ 
installed in the b6oth. This was installed, how~ver, at th~ ,insti- W 
gation of the Oregon Higtway De9artment and ~ot ~~cta~ea ·by th~ 
res~lts from various test that had been done on the booth. 

Claimant filed a form 801 on June 6, 1978. Interi~ ti~2 
loss was paid and after ~laimant 1 s treating neurologist Dr. Stul~, 
in response to a question from Th~ State Accident Insurance ~und,. 
reported it was uncertain whether claimant's clai~ work exposu~e 
from exhaust fumes either materially or-causually aggr3vate~ claim­
ant's cancer, The State Accident Insurance· Funt on Ausust 22, 197S 
denied cliimant•s ciaim for his· ~alignant left kidney. hnother 
denial was issued on August 2~, 1978. 

Following the denial, Dr_. StL:11, who. has ah;ays Eel~ the 
claimant should ~ot hav~ returned to hii toll booth, w~ere he was 
exoos~d to fumes, did some research and solicited infor~s~io~ from 
va~ious goverment ·agencies. 'on collecting syste:n canceL-s. B2sed o:: 
his treat~ent his past experience, investigat!on and t~8 i~fcrrnacion 
received from ~he goverment, Dr. ~tull ~etermi~ed that based on~ 

.reasonabie degree of medical probability cl~imant's work ex~o~ute 
from D_ecember, 19 79· to April 197 8, expec ially :1 is e:~po:::,::r ,2 to ED ·t·:: 

~nd car~on rnornoxide was a material -contributirig fa~t~r to the· 
developr:-:ent of cli.limant' s· renal cancer.· Dr. ·stu:;_1 Cc.:!.-:•:' to t-.b.i.s 
conclusion despite the fact tha.t claim~nt' had smokec o•;er a.. ;_)ac~ a· 
a day_ s i:1ce age 3 ixt~en and to'.:)acco was known to be ,. ca.use o: a 
collecti~g system cance~s such as clai~ant 1 s. Dr. St~~i te3tifi2(. W 
that within medical probabilities the work envir6~se~~ ei~h0i 
caused or aggrav=:.ted claii:tant I s condit~on ·and r.iuy ha·1c- i;~:.2:>:1c·c,2:d. 
in wa·ys not knovm with .his sr.to~:ing to produce ·thE: f.inc.l r~s,,l·-:. 
Dr. Stull did not change his opinion ev2n knowi~g th~c the :evels 

-of carbon rnono~ide mav have been lowec than the stan~ar~s set for 
tolerable limi.ts, bec~us2 of thE;: interplay of .::l.::i:.IT1ar,t':::· Er,,-: ... ;dr.c; 
with the toxic materials such as carbon monoxide, EDE, pres~nt in 
the booth. He also felt the ~cc~mulated affect of low lev~l ex­
p~sure li~ely played a part in development of claiman·~•s cance~. 
There is ~o medical opinio~ to the contrary. T~ereE� r0 claiman~ 
has sustained his burde~ of proving tHat his renal ca~~er w~s 
connected to his work. 

IT IS THEREFOR·:: ORD:S~i::D that T:.e 3t3.t2 _c._:...:c:.=.=.::-;,t:. L.s·Jra:·.:s 
Fund's d0nials are not ap!]roved and The Stace Accic~e::: ~-;1::;·..1:-,::.,c'::' 
Fund acc,2;._::,t clair;-iant' s ::::]_aim for his :nc.:l.ignant 1.eL:. ~~ :_,ir:e~- ,.~a 0:.-.· 
comp-2n:.:;,3:1or: in accordc:nc,2 witr, the WorkC?rs 1 C)f2LJ•2'~c:c:.,-.. ,o:-: ~-c_.,,-_ 

IT 15 FURTHEP ORDERZD 
$1500.0G in addition to and not 
a ~easo~~~le attorneys 1 fee. 

~ 'n " t c 1· - 1·· m .,, ,-·1 i· ' " "' ·- '- o ~ ..., r., , , '-. a. -- -, ' ·"• 
<._. -1,,... • Ci . C1. ~ '-.. ~ L~ l.., '- .L • j '-• ___'_ •~) s._:;;.. :__1 ._,._ __.__ _. 

c,ut o-f cl2.i:T13.n~. 1 s co;r-.·::-2:-.s:::.L~--~~, 
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Claimant was off work recovering from hissurgerv from
April 1978 to November 1978 . When he returned a fan duct hari beer,
installed in the booth. This was installed, hovrever, at the  insti­
gation of the Oregon Highway Department and not dictated by she
results from various test: that had been done on the booth.

Claimant filed a form 801 on June 6, 1978 . Inter i.m tirr.e
loss was paid and after claimant:'s treating neurologist Dr. Stul'^,
in response to a question from The State Accident Insurance Tuna,
reported it v/as uncertain whether claimant's claim v/ork exposure
from exhaust fun‘>es either materially or causually aggravated
ant's cancer. The State Accident Insurance' Fund on August 22
denied claimant's claim for his' malignant left kidney. Another
denial was issued on August 24, 1978.

Following the denial, Dr,. Stull, who. rias always felt the
claimant should not have returned to his' toll booth, where he was
exposed to fumes, did some research and solicited information from
various goverment agencies, on collecting system cancero. Based o::
his treatment his past experience, investigation and the ..ir.fcrmacion
received from the gover.ment, Dr. Stull determined that based on a
.reasonable degree of medical probability claimant's work exposure
froiTi December, 1979 to April 1978, expecially his e: :posure to EOF
and carbon momoxide was a material contributing factor to the
development of claimant's' renal cancer. Dr. Stull cai.v: to this
conclusion despite the fact that, claimant had smoked over .a
a day since age sixteen and tobacco v/as known to be a cause
collecting system cancers such as cla iruant' s. Dr. Stuj.1 te
that v/ithin medical probabilities the work enviror.iTisnr. eit.her
caused or aggrav ated claimant's cond i t ron 'and may have i.n'ter acted
in ways not knov/n with  his smoking to produce 'the final res.il':.
Dr. Stull did not change his opinion even knowing thaz the levels
of carbon monoxide may have been lov/er than the standards set for
tolerable limits, because of the: interplay of claimant'.s' smoking
with the toxic materials such as carbon monoxide, EDB^ present in
the booth. He also felt the accumula.ted affect of low level ex­
posure likely played a part in development of claimanv.'s cancer.
There is no medical opinion to the contrary. Therefore c'’ ''
has sustained his burden of proving that his renal cancer
connected to his work.

pack •:!
of

> tifiec #

aimant
was

IT IS THEREFOR'E ORDERED that The State
Fund's denials are not approved and The .State Acc.icenc 
Fund accept claimant's claim for his malignant left kr
compensation in accordance with the Workers' Compensat

ent I;.s'jra
Inscranee

dney .end
.ron .law.

oa

IT 13 FURTHER ORDERED
$1500.00 in addition to and not
a reasonaole attorneys' fee.

.hat claimant attorne'/
iUt of ;la iman t ’ s com.'oensat: : n /

 206 

' 

. 

• 



    
  

          
     
    
     

   

       
         
        
        
         

           
          
        

          
         

        
            

          
        

              
          
       

             
          

           
          
            

        
    

  

 

 

      
      

     

           
         

        
          

          
         
             
         

           
         

        

CASE NOS. 78-6419, 78-7047, 
J~-5537, & 79-5538 

PHILLIP D. MOYER, SR., CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Lang, Klein, et al, Employer 1 s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp 
Cross Request by ·.claimant 

November 20, 1980 

. 'I'·.-1s S1~,IF Corporation ( Sl1:.:F) and the clair:,ant :,.2.<';Y. Eoa:.:-d 
feview of the aeferee's order. SAIF contends ti~ R0~er2E 
erred in: ( 1: Reversing its partial denial o·r Se~:• ,:.1,,\.;b,2:c .5, 
1978 rGgar&ing the ~endering cf psycho].ogica~ ~ervi~0~ ~y 
Dr. Eic:z,na.n 2..t the i? sychology Center c.nc awardinq c · , ... :1,,u1t · ~~ 
a~torr.8y a fee for $200 in prev·ai1ing in over;.:0:1:ir.g c:. ;nrt,.al 
denLa.::.; (2) n,vcrsing its der,.Lc.1:;_, of Ft.=;bYuary 23, 1rr., .ir: 

.fj_ndin~; the i:~,c:ident of Januar·'{ 31, 1979 con[•:·~itut2a cl.a-:. 

aggravation oi the April 19, lS76 inj~ry; and (3) g~~~ti~0 
o.Ci atto:: . .-ney fee of $2,200 to clai::11.ar:t's ·attoYr":~y. :::c:ciJ,:\:·.t 
coi,ten::s· the ).('reree erred in: (1)° 'i:•'a.:Llin9 ,.o fir::'. · .-.,.·,· 
..:·.:.airu0.n'.: had ::cu.stained bot.h J.:-. 2.ggr,:..va-:.:ion a:-:6. ._: ·.1e·.,, .:.1~~· ~=1 .1 : 

'") ·,r--rl···r \•'('u·c_,,,... ·,ro ·73 :::,,so bv .,·.··il-irg ·~ .. -\ ~--··a~•·· .. · .... · ....... , .. ,L \.!. l.: .:_,..:-... 1. i , .,_, "'..:,C: l, . ~ ..,-,__:._., _. _ : •.. _ ..• l '·-~ <j,.c,,.., ··~-•-c .. :,c.,.L. 

t0,:11i:;c:.· -:,~·y r.otc1:L disability co::·r;cnsa tic-n frorn. ret.Tu.::.· .. :y :r.:.;, 
1c;72 c.n:cough L·:c date ,1f EE:::'s denial 0£ M:1.rci. ~-6, >J7J ;:·1_:c; 
::c~·.a-;_t:_,:.s c~1c'_ a.tt.orn2y·s £,~.:.;:,; (3) erred.by fa.::.ii.{1~; tJ:. :,•.•,;i.:~~ 
c1aima_r,c tc,;-r;p.:-,r2.:cy total c.isz..:.:,.~.lity co-c1per~saL· c-:~ fr,.~.r.: ,.Jc: •·.;a..:r.-y 

31, lS"/9 th:,:·oc1~;1-, '..:he c:.ute of S~\Ii': s d~L~_al ;-,f '.··::. ;-·ua.::·:-.·· '.~ :. , 
i97~:J j~j-~~t1~3 i_~H2r.-s.2_t:l.(~s a1---:r:1 ,~~t.t.01~.~-. 1:~y• G ~:.e0s; (~~) -j~·t:i.: 1:=::C, .~)~/ tc~i ~-~t.g 
t::i :'.'..' ~'.' ,2 i. s e Lo I. . ;::; d<?.r. i.:L·L O £ L'ic:.:··ch 16 ; Lr; 8 c.C ..:· ::, _l :fa.~<·. j_J'JJ 

:·,.::id t·:,at c:i...:::1.ir.1c::nt had sust~1i~1cd a .r.C:'-tl in:iur~1 ,.:, ~ F2t:.:-,J,r.:' 
l~' 197::,; a:--,Q -~ = ~ (~.1.-:::-c:~--i ·oy rci~sins !:c) y·LlJ.G .. )'.tl ~L~le 1.~:-~··.:-:~1~·:_: :~t 

; .... -.-,h:l.1--:~r,t c.i.:,;,_/:,ility crcanted to clcu.i,1Zint o:ra thc.c 0•2te.::-,,,i1·,~ ·c- ,:;r, 

Order of August 8, 1978. 

'.,_'he· Board finds t:·1e Ref,:::~'.'ee corrc.:ctly n::~:i·,:c:,C. ·· 1.•'.! -~..:v::t..:::i 

of thi5 case in his we~l-written ord0r. 

Af"cer de i-,ovo r,c::'Jiew of ti'1e recc:cd in .. :.'.:.J_.o 

board raodifies the Referee's order. Tte Boar~ 
t~,c-.: serv:icr.:!S -r,.!nde:.: 1.)d ·,)y Dr. :'::1..ck:1,2rn ;;i°t .the ,::, .oyc .,,·,le•,~ · 
C,':nt.er ·:1e:.r<:: ir: .the ;::ircr, c,f vcc:ition;:,.l re:-.ob~.L~:~c:·.::n~-: '.,-2':~\::::-·.s 
to ret,1:cn clc:d.1-..ant to ':✓Ork. ~:Ia.imar:l: v1c1:.:; ;-g~;t. ;·,;;t'c1-·_::.-:~ tc, 

Dr. Hick;n.:1r; for ·creatmer.:t iY/ .,·,,y pi:1y:.icj_an ir. -::hj_s .;.~,;E.;. ,~c, 
such, t:h0 ~·,oarc.l does rt,)t fine that Sl,IF' is re,s{)::J_-J:3ii::: • :c :,-;-_· 
pi:!ymen·:: of :Jr. Hi.ckra.:::111':.: biLL. '.!.'he::-efo~e, th(:: :.3,_·,::::-c: ,~;-)d~f.:. :, 
tf",(-; Re£(::::::ec' s crclc,r hy revcr.c;:i.:nq the ~:.eJ-e:i;cr=:' :, 0.-.:·:lc':·· :..•~ the.','.-. 

. s;dF pay for. the psyc:1ologic:. )_· '.:;e:::-v.i.ces renc;,_:::0d -b::'° a:· . 
Eickman and awardin9 clairnar; ~' s ati:orney a fee o:.: (;2 >~;. 
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WCB CASE NOS. 78-6419, 78-7047,
79-5537, & 79-5538

PHILLIP D. MOYER, SR., CLAIMANTGalton, Popick & Scott, Claimant's Attys.
Lang, Klein, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp
Cross Request by Claimant

T'.ie SAIF Corporation (SAIF) and the claiirant Eoa
re'/iev/ of the Referee's order. SAIF contends the Referee
erred in: (1) Reversing its partial denial of Sepc.ei.iber
1978 rf?.garding the rendering of psychological servicob by
Dr. Kiokaian at: the Psychology Center and awarding c'ant
attorney a fee for $200 in prevailing in overcoming a part
deniali; (2) reversing its denial of February 23, 19' 9 in 
finding the incident of January 31, 1979 constitutea an 
aggravation of the April 19, 1976 injury; ana (3) gra.vcrr.g;
an attorney fee of $2,200 to claimant's attornvin/. CAai^ua:.
contends' the .xoferee erred in: (1) Failing xo fine:
claimanr had sus tained both iin aggravation and a nev ' .irr; l i
(2) erred'in WCB'Case Wo. 78 6419 by failing no gran, cia:'
cempc'.'.'ary total disability compensation from February ±2 >
19 78 x.nrough the date of EEI ' s denial of March j.97 3 jhi
penaltres and attorneys fees; (3) erred by fa.ilrng r.o aw.':,
claimant temporary total disability compensat:'c n froir. Jew-:
31, 1979 through the date of SAIF'• s denial of rua::'y 2 ,

plus per.a2.ties and .ry.to.r.".ey' s ::ees; (4) 'enrec. .by l:ai_
to .revei'se FBI'S der...i£il of March 16, 1978 ar.c oy ;failinc .
I'r.'id flat claimant had sustained a nev/ injury 2 Febr\;a,r:/
13, 1573; a: f (3; erred by refusing fo rule on the enten'l
... •manent disa:.yility g:ranted to clxixmant on the Deberir.inr.'c

Order of August 3, 1978.

November 20, 1980

ra

:t i.al

t

 •  4

ary

on

The Board finds the Referee correctly
of this case in his v;eil written order.

ec.itec 1,e e a t s

After de novo reriev; of the record in tr .i.. case, 't..to
Board modifies the Referee's order. The Boare .t;L:'iC..L i.'.ha':
the services ran dered dv Dr. hickman cit  tho 'isyccvvio y
Center '. /ere ir: .the area of vocxtional renab ..Li'.':cn.:: on ntrer ' S
to return claimant to work. Claimant was 'not i""j:Ll?.rr.. n to
Dr. Hickma.n for treatment by •"ny pnvL .ician ir. this I.s
such, trie 26oard does not find that S/AIF i.s resp onsif. • f .' r
paymen't of D.r. Hickman's bill. Therefore, the ;3c E. rci rodif.;..;
the Referee's order by revGr.s.'i.rig the T.e:feree'o o.t der h/ig than
SAIF pay for. the psychoiogicr V services rehCK ,red  by D; n
Hickman and awarding claimant''s attorney a fee of $2'20.
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'1'1-ie Referee's order dated. J·anua.r·y 14, 1980 is r:-;o,'ii'fieC:.. 

The SAIF Corporation'~ ~artial,deni~l o.E Scpte~~er 5, 
1E17 8 de;::nying responsibility for payrnent of the· b:i)L; i:or . 

psychoJ.ogical services rendered by Dr. Hickmun is n~stor.ed 
and affirmed. · 

The ~ernainder of the Referee's o~der is affirme~. 

CLAIM NO. C 192037 

MITCHELL ROSE, CLAIMANT 
Samual A. Hall, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order · 

November 20, 1980 

. 'l'l·:.i. s JI.mended Own Viotion 0:.:-der is to correc:i: the Own M,)ti,::i:1 

Order dated September 24, 1980 which established an &~torn0y's 
:::ee of $250.00. 

Based on the cime claimant's attorney spe~~ on Lhis case, 
t:ne Beard amen."l3 the attorney I s fee• in this case t.O or .. aw.:,:rd 
of $500.00 for his services in connection with ttis 6oard re­
view, payable by SA:F. 

IT IS SO ORDERE~. 

WCB CASE NO. 79-3567 

PATRICIA HORNER SILVEIRA, CLAIMANT 
Willaim G. Purdy, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF · 

November 20, 1980 

~~'L .. 8.?'i.IF Co::por21tion (Si'.::·2) - seeks hoard rev.:.,::,•; o::: ·::..-.,,_. 

R::~£en'~t.:: · s o:cde:c ,·:hich ~p:<1.,.1":.ed .::;lairnc.::.·,: ur, aw: .. :::-~ c-·~ .;-..--::.,:_;1:.:: ;,:1·::::.-:,:·, 
ic:c pc::.: <'mer, t ·•;ota.l d:L~:abili t.y. 'l\11i::, 3/.TF c:.:-::.·.:.:-2;-·!.ii.,· ,~-J. ::.:L:'.., .. :,:. t. • 

~::. i.1 l:d. Lo tJ:Cc:ivC!; ~:;!1e i ~ ~-J•2.rn·,a:1-=-~~1 ·tJ. }. :~_:--.id i-.o·ta ~ J.~l C... .i s~t :J: ... . .:;;:,. 
withL: .. he ::n12.:tr.ing of :)~S GSG.:~06. 
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ORDER

The Referee's order dated January 14, 19S0 is rriodified.

The SAIF Corporation's partial denial of Septeruoor 5,
ir 78 denying responsibility for pa^oTient of the bills for .
psychO Logical services rendered by Dr. Hickman is restored
and affirmed.

The remainder of the Referee’s order is affirmed.

November 20, 1980CLAIM NO. C 192037

MITCHELL ROSE, CLAIMANT
Samual A. Hall, Jr., Claimant*s Atty.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order

This Amended Own Motion Order is to correct the Ov:n Motion
Order dated September 24, 1980 which established an a’ torney‘s
fee of $250.00.

Based on the rime clairaant's attorney spenr on this case,
the Beard amends the attorney's fee in this case no c.>n cvward
of $500.00 for his services in connection with this Board re­
view, payable by SAIF.

IT I; ;0 ORDERED.

November 20, 1980WCB CASE NO. 79 3567

PATRICIA HORNER SILVEIRA, CLAIMANT
Willaim G. Purdy, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Ti'..., SAIF Corporation (vSA.fF) • seeks hoard re.vf.r.'
Rsferoe ■ s order which granred jlaimav. a an award of 
fer pG::.;anent rotal disability. Tnc SAIF conC',:::';;'!, '
f.i.iled to prove she rs permanently and totally die,
within ..he meaning of ORS 650..':06.
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Boa~~ finds the Refe~2e co~=ectly ~0cited th8 fact3 
o~ this case i~ his order. 

i,iter· ad,~ novo 1.·,~view ry{ this reL.:ord, tf1E.: r,ajc-:,:.:.ty ;:, ... 
t:!e Bo_ard ,1:ou.if i0s the Ref0re0 · s order. The :n,_:._jc:i:-:i.-':.y. c C t '-,e:: 
Beard t::_ncl:; tr·,~ opinio:-1 of D-.:.-s. Gardner and 'l'hcmpi~ot1 c:.re •::'!n­
~~ tled to be giv~n full weighi. They feel t~a~ claimant 
does L-:,t have c:ny perc,!anent psycholo,JLcal dL..;:c,.l:,_i~ it:,1 :-:ela·.:26. 
to hlc:r inaustr::_al injury. Tr:e majo:.-:-ity_ of tl:t' Boar::'. fir.c.:::; 
their opinions on this issue to be uersu&siv-..::: a.r:d d0c:,; .not 
find c:i aimant (,as any psychological,._ disabi:i_::.. ty rela".:..=:d ~-.o 
her L1dust:ciaJ. .~nj ury. 

E::=:sed on thi. s .: indin~J, the Board must ne·cermiE.:: i ..c 

claima~t•s- physical ~isabilities &lone es~ablish.sh2 is 
·--;c ~-1·-,-,. ,-,·•-1,- anc·l ·tot"l'' ,; di· "al:' -,ci· 1·11·e -"\Tl' a·e,....C"' es.,__ __ >)] i· •. · ... c: 1_...-..__: ..... 1 ~c .:._(~~- -1... .i 1 . o. LLL. :::i ..;_Lt;. .. . l:, ~ .J..1. ~a..~_ l,. • .:-..... J.. ~ c .,.•-::: L. 

that claimant i.s capable of l~ght sei2~tary work bLc is 
unable ~o return to &ny oft~~ former jobs she h~d pcrfc~~Gd-··· 
bar 6,;r:.ding a.nci grocery checking. Finding ·,::.h<:.o ,.12dicaJ _ 
_ evidence alon.E Goes nol. establish cl.3.irnant is permane,ii::.1/ 
and· to'i::.ally c1is a bled I the· Boa:cd must consider othe;- n~ 1-r.i'lih, :. 

factors in detL::'Cm.ini,1-J clair:t.:::..:..t I s las~: of wa9e-ear:"!.in 1;; 

capacity. Claim2nt is in her late thirties and ha~~ ~ED 
ano. :.::or:,2 business ·tr 2.i,-1 ir.g. Cons ide:::-::. r.c-y a L:. ~:he c, v.-;_;_it0 .r:c~-:: ... :1 

t~is case, the majority of the Board does not find cl~imanL 
has es-t_.:ib1isbec~ she is permc..n<.:::ntly and to tall/ di sc.1):L :c:d. 

Bc:L:;;ed 0~1 tr:e evidence ir: -this case, the :1,cljc.1:L-.:; c.,f ::.r·.,3 
Boa.rd find::; cl&imant 1 s lo~,s of wage-ea: .. :T1i;-lJ cc:qaci·:~y ,1tL:::..:::,u".:-· 
o.~le to he:c back injury e:::nt i t:1.es her t~) 0:1 c:;\•,a~:-<"i ,:.f c;-::•!!l[,e"-,.=::.-:d.:.:i ,Y,-. 

equai. to 2 110° tor 7:;,~; unscheduled disabil.:i.ty. ';.'!".0: 1-.;a_;cr:i.c~-' .:)::: ;_:· .. ,:, 

Uc,,-:.rd c>:.es not find ::.:.1..1irnc:nt _;_ -: ent:;_-::=:,:d t..CJ ::,r.:; ::;·_.;a:·,~·. cf 
permancni: partial dis2.oility :. ;:c her p::iycholog.::.c2.l (:c.r.:.;.i.-
tian based on the weight of th~ evidence in th.is ca,.~. ~~-

cward of unsc~1edu led· 6 .-:..sabili 1:_:' is in lieu of a :u. F':· •- ,,icu; 
awards claimant has been granted for this inj·ur~,,. Tr.0 :;i0G.'.~_; 

wocld refe::::- cla.:i.mar.t to the F:i.,:,ld Services ·oivir:.ior: 2,-:;2:: ~.-, 

·offer. ics services to claim~nt. 

ORDER 

'l'11C. R2fe::i::e-2' s order datlld M.a:cch :u, 198G .1.s mos:lil'i.cd. 

Clairr,ant i.s hcn::.:'::i~-' grantrc•::1 an award of c:rn:,:;c,1s,:i 1" •. : :ii'1 :;;q0.:: .. 1.­

to 240° for 75% unsch8duled d::.f;ability for ~.c!" bac:,;. i.~:j1.:,.:'--:/­
This is i~ lieu cf all prior awards of unscheculed di3ati\1ty 
ciairnail°i: ho.s been grantej :"o:c i,er bacl: inj'L'i.ry. 

The remainder of the ~ef~re0 1 s Gr~e~ is afi~r~~d. 
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The Boarcl cinds the Referee correctly recited  cne facts
of this case his order. _  ■

After a de novo rviiviev; of this record, rhe riajo:':ity of
cne Board 'jr.odifies the Referee’s order. The :na j Ox'ity . c l tfe
Beard finds the opinion of Dr&. Gardner and Thempson  are en. 
•citied to be given full weight. They feel that claimant
does not have any permanent .psychological di.sabii.itv related
to her industrial injury. The majority, of the Board fir.c.s
their opinions 'on this issue to be persuasive anvi does .not
find ci.aimant i’ Las any psychological disability related to
her industrial .injury.  

E.ased on this finding, the Board must determine if
claimant's physical disabilities alone establish she is
perirencintly and totally disabled. The evidence estvsblistes
that’ claimant i.s capable of light sedentary work buc is
unable to return to any of the former jobs she h.3.d r erfcrraec 
bar tending and grocery checking. Finding rhe r.i edical
evidence alone does not establish claimant is permanently
and tonally disabled, the Board must consider other relevav. :.
factors in determiiiin .y claimant's loss of v/age earn inc
capacity. Claimant is in her late thir'cies and has a CF'D
and some business training. Conside.L"ing all the evl. .lance .'..n
this case', tins majority of the Board does not rind clai'manL
has established she is permaneirtly cind totall}’ disa'oled.

Based on the evidence in  this case, the
Board finds claiman fs loss of wage earning c
able to her back injury entitles her  to an av,
equal to 240'^ for 15i\ unscheduled disahilj.ty,
Board c'M es not find 'c.l.iimant
permanent partial disability
tion based on r.he weight of 1
av/ard of unscheduled disability is
awards claimant has been gran'ted fo 
.would refer claimant to the Fi«nld St
offer,its services to claimant.

entititd to
r her psychoiogica
eyidenoG in fnis
is in lieu of all

tn.is inj ar'•’.
Divi s .1

'luct J O  i. .1 ^ C X. b ^Oj. ^[.<1
:apac i f .y a 'h tr r out—
iCiV.'C.l o 1 c•: ;mpGn.~:atin
The iti.3 cri cy of t.

nv S'v/arc. of
a. C I 
ca.  e
p? ■_
'Tf.t

on

/reus
s oar
C<'j C. L . J

ORDER

The Refere e's order dated March 3.1, 1980 is modified.

Claiman t is hereb.y granted an award of co.irpensa’ ,.: on equo.i 
to 240° for 75% unschedu.led d.',..sability for her back :.r jury.
This is in lieu of all prior awards of unscheduled disabi.lity
clc\i mar;t has been gran ted for her bacl: injury.

The reraainder of the Referee's order ifs affi.rmoc
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res-:_x:..-:t.fuLLy disser.t L·:--Jn: the major.it.~/ 0).,:.:..nir:< c:lnci 
would a:Lf:_rm the Referee I s Cr_:i2:c. 

1. Mr. Blair, a psychol0gist, is the parson ~c~~ 
familiar wit~ the claimant's long history of treatD~~t: 

. HG l1as ·seem and evaluated· her 1.:ontinuou~;ly·_for aLT,c.:,:c.: five 
years and has seen her at l~ast 40 ti~e~ between Ma.cch 197~ 
and February 1, 1980. 

He feels that claimant i5 in a Jrecariously bal~~c~d 
state of equilibrium at the r::ornent. and that the nec·_,,;sity 
to cop0! witl1 employment· would af feet tn.:_ s condi ti,or: ..:.,;-; a 
negati·,e ·manner. 

:2. I f incl that ti-,is case is similar to thE.! fu.C\'.lta;_ 
situat.ion e:<i::;ting in L'hller v. _I. P. I·iiller, Inc-., j '.· Cr 
App 730. In t.riat case ti·,e Co;_:rt of At~peals afi:irrC'.E.:C. 6. i:>.i­
ing of permanent total disability in a situation w~~=~ t~c 
clainwxit I s 1Jror:.lcms we~e in c:, large par-:. ,::-:not.::..o!i.2l, s ,~.-,;1:c.rni:·.g 
from ti·1!:; industrial injury and with a 900:c prognosis :·:c.:..· 
improv:,;;rnent. BE;causc o:i -~>ie pr:,or proqnosis, tht::: cJ.2,.'.;-·,ar.t. 
rer:1air.(:d -...inGclployable. -A psycr!Olog ist t,ac; stated t:: .. ·:.. it 
0ould bs very di~ficult to r0~2oilitate Mr. ~ill2r ~~ full 
timG g~i.nful employment, a conclusion almost ldq~ti~al to 
that m~de.by M~. Blair in this case. 

3. At t]--.,:::: heo.r i,19, the :.<,:f 12ret2 cbs1e:::.:vc d ci--:,:.L , .: r~::-.,·, t:. 

appea:!:"ec, 12:x.tre.:tely 6.istu::::-bec., .)otr, in ner i--:-i&i,EE'.l.- ~cI1.::: ·:·;0:3-:-: i --­
ff'.on.y, so much i:,o that :-,l': a.skcci for ,vr:. t·.tG:n a:r::;:-:::'.::c~,- · .n 
o-.::-de:r to rninim:i.:ce the affec!..:s ~~uch c;.:;_:5Cl:s:cd.cr, c,,::.,.:: ·1:.tvc 

on h2r conditi~~-

1-1:. is fo:c tr1e al)C\TS s·tat:f:,:i re~so;-1:..: ;:1-10.-t r ·~-t..:./_,. t: .. , .,.i,f::fi:--:..'. 
~i.1~.:l adopt th:':..c; ~-:~:-de:-: 0f the ~~ef12rt:::e. 

- l 
//·. /: 

l./1 
• .,.,. I ,' .~-.. 

_,.:~~:_~-:::-c-~· ~~- ·• •-•~ ••----•~------T--•~,­

Geor~•e ~~e,.-ti ~ ...... 
·d:.)ard r,:.2::ti::.G:r 
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I respectfully dissent J;;  
v/ould affrrrn the Referee's Grp

the major ity c priiio!' and

1. Mr. Blair, a psychologist, is the person u:cs 1
familiar with the claimant's long history of treatment.
He has seen and evaluated her contini.iously for almceu five
years and has seen her at least 4 0 times betw^een March 19 78
and February 1, 1980.  

lie feels that claimant is in a precariously balanced
state of equilibrium at the moment and that the necc.':sity
to cope with employient'would affect this condition in a
neqative'manner.

#

2. I find tha't this case is similar to the f
situation existing in Miller v. .1. P. Miller/ Inc .
App 730. In that case the Court of Appeals affirrc:
ing of permanent total disability in a situation w
claimant's problems were in a large part emotional
from trie industrial injury and with a poor prognos
improvement. Because of the pc.’Or prognosis, the c
remained unemployable. A psychologist had stated
would be very difficult to renaoilitace Mr. Miller
time gai.nful employment, a conclusion alrmost iden t
that made' by Mr. Blair in  this case.

i.
, Jed
her

lai.m

i. ia
'■ Or

0 the
ceirming
:‘,'o r
mant
r it
f u J. 1

1 to

3. ht the hearing, the  h.'feree ebserved that  h;.,.hr:.
appearea extremely disturbed, noth in her maj iner ana •les
mony, so much ;iO • that he asked for written arg .rv. . nt •• '.n
order to luiniiriize the affects such discussion c .n.ti.: . . i. . v e
on her condition.

It is for the above S'tated reasons
and adop't this order of the Referee.

e//
-f

chat r:. Lu

George hev/is
'i.oard Member

%
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The· clu.imnnt is 38; years old. He worked• for T·:·,e !<ing­
side as a r-es-~aurant ccok. .At_ zige 12 the claimant haci bet~ of i·~:i_s 
feet frostbitten.· Thi~ resulted in severe-defarcities of both feet, 
inciuding the loss· of the areat tb0 and the secon<l toe o~-the right, 
and the loss of the second-and 1 t~ird toes on the left. FoJlo~ing his 
recovery he was able to walk - and , . ..,as able to run du::.-ir..g gym c2.3.ss,2s · 
in hig~1 school. Because of the wuy in which ·he· must:.· walt; · h·ow:'·v.::~r, · 
ne has developed calluses along the metatarsal heDds of hi~ Ee~~. 

From 1971 to early• 1974; the claimant ~orked ct ~he 
Ringside off and on. While ha. had some problems with his teet 
during that period, his time off work was principally dua to 90~­
sonal problems. He returned to employment at T~e Ringsi6e in 
October 1975 and remained there un-:.i.l ~'ebruary 1979. In FJ77 h,:· 
started to have fu'r-;:.her problems \.;·ith his· feet. ~le then 1 :-.:~,t. to 
Dr. Ric~a~d L. Harris, an inteinist, who referr0d him·to ~~- Michael 
R. Marble, a~ ortho9edic surgeon, who in turn refErrad h~.~ to Dr. 
MacGregor Charch. Dr. Church ~er~ormed some corrcc~ive suzgery, . 
including t~e temoval of a bone spur on the claima~t•s lett foot. 
(The record contai~s no chart notes or medical reports o~ ~~~s 1977 
trea tIT\en t.) 

FoL;__owir:.,J that sur1:H~ry the claimant. co,·1ti:1",le::. ~:.o ·.-:erk 
a~ The Ringside. His job a3 a cook required him to be .on ~is f2et 
almost ::.,11 o: the time, standing anc. walking on ;,;., 1 i,ieol,.::11n ::,;:- ~:ile­
st:-..rface6 flc,or. He •.-mrked eig.~it :1e-nrs a c1.:i.y, sor.1e!:i.--~:8S i:i:-1gc,-. 
Gn Fe:)n.:ar:/ 17, 1979, the claimant. left his :ob a~ ':1 ·:1(, r-0 .. ·1,·;si-·::_"c::-. 
:-fe told his em)?loyer that· he •could r:o longc.r stEu1-:::t un hL.·. 1:e~:'.: ~-Jr 
long periods of ti~e (Ex. 1). He did- not then fi~2 a cl~i~. 02 
,;, b- · ·· 26 ·. ---,.c. ··-· .;: . o~ u ·• ~ h ,••··-.+- t-- ')·· .,.,,.·:~'-.. e ... ua:c_:_, , Ll!;)On .L'-''-er1:c1.L ~ram. _. ,,a.i.r ... s, . e ,---=J.... ,.__, , r. ,.•., ..... '·"-'· 
Dr. Marble s~gg~sted a tri~l 6f special foo~wear or a ~e~aturs£i 
bar and "probably a jo~ change~, b~~ Dr. Marble's cha~~ n~ce of 
t.:,at vis3.t co•2s not indicate that he beli.,~v,:?d, o.r to~d: ·.:t.i;:: .:-la::.;:.;1.-~t, 
that the <=:l~ imant was suffering frc,rn an occupat.ior:..:1l d .;.seas.s { Z.:. ~ i • 

The clai~ant remained off =egular work ~nt~l mid-~ugust, 
when he re·::.urned tc ·~:'t1e !?.inqside tc work for abc,c -~: '::,,,:.::, w::.: ic,!-;-.0 ; "~:. ._; 

vacation replacem2~t. During the ?cried that he- ~&d beeD nff w0rk 
;1is feet had improved. ThGy bee a.me pain t:ul almost in:ocdi ,,·=:.e.-:.·r ·,:_;,on 
his re-'.:urn to work i:.-: Aug,;_.;t,. but he continued, d0::;~lte t'.:v_;; ;:;,:..::.::, 
until the pecjlc th~t ~e had reol~ced hild returned. 

0:1 !'1.ugust 3i, iS·79, tr,e claimant's cc,un:-;el :.,n·:ot.2 to · 
The Ring side . (Ex. l-A) and forward,::--::. a fornt SO l c.• .. 2 im ::or:,. (E;.:. :L) 
The record is not clear as td just when the employer recei~ej thn~ 
letter and farm, bu~ the employer's portion of the form SC! ~1~s 
.:ompleteci on Sc;_:;te:-r,~)Qr 6, l'J7-9 {Sx. 11. Ip the a.bsc.:·.c2 of ot:·1e~ 
evi_der1ce, I conclude thu t the clai:-:-, '.vas receivec'l or. :;";::-:i:>t•.c!~c"1:.:i01:· 6. 
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I'lNDIMGS

side as a
The claimant is 38lyears old. He worlced'for The Ring 

•ostaurant cook. At aae 12 the claimant had both o:: his
feet frostbitten. This resulted in severe deformities of both rev.t .
including, the loss' of the great toe and the second toe or. che right,
and the loss of the second and' third toes on the left. FoJ lov;ing his
recovery he v/as able to walk  and was able to run during gym ci.asses
in high school. Because of the v/ay in w'hich he must walk, hov.n'vor,
ne has developed calluses along the metatarsal heads of his teuw.

From 1971 to early 1974, the claimant worked
Ringside off and on. While he. had some problems with his
during that period, his time off work was principally due
sonal problems. He returned to employment at The Ringsidi
October 1975 and remained there unti.l February 1979. In 
started to have furcher problems with his’feet. He then
Dr. Richard L. Harris, an internisL, w^ho referred hinv to 
R. Marble, an orthopedic surgeon, v/ho in turn referred h.

1 me
feet
10 P0

1977 he
went to 
hr, Michael
i:. to Dr.

MacGregor Church. Dr. Church 'performed some corrective surgery,
including the removal of a bone spur on the claimar.i:'s le_r tooc
(The record contains
treatment.)

no chart notes or medical reports on mis 1977

at The R
almost 'I
surfaced
On Febru
He told hi
long per
February
Dr. Marb
bar and
tnat vis
that the

Foilow'ir.v'j that surgery the claimant contiivue;;.
incside. riis job as a cook required him to be .on
11 of the time, standing and v;alking on t lineoleu
floor. He worked eight hcurs a day, sometimes j.o

ary 17, 1979 , the claim.ant left his job ac T'ne Rj./i
his employer thaL'he 'Could no longer stand '.ui hi:.',
iods of time (E:<. i) . He did not then file a clai
26, 'upon referral from Dr. Harris, he w ant to Dr.

le s'aggestod a trial of special foorwear or a meta
"probably a job change", but Dr, Marble's chare n'S
it does not indicate that he believed, o.l told rr.e
claimant 'was suffering from an occupational d^sea

no
; .i
m
R9

k
iet
:iie 

i. -1e .
Lee

'j r.  

ca L So i 
of

lai;:
f  

u e. n,
. )

when he re'
The claimant remained ef'f regular v7ork 'unnil mid • •lug'ust,
urned to The Ringside to work for a'oc/cr. 'ivjo wsek.s :;u ::

Durinq the Period that 'he hee ;'i wor: '.vacapion repj acemenc.
nis feet had improved. They became painful almost immedi  i lely \:.ncn
his return to work i:. : August, but he continued, despice the pain,
until the pecolc that he Iiad reolaced had returned.

On August 1979 , the claimant's counse]. wrote to
The Ring side . (Ex. i ?\) and forwardc d a form SOI claim form (Ex. 1)
The record is not clear as to' just v/hen the employer received than
letter and form, but the em.ployer' s portion of the 'form RCi v/t .:.
completed on September 6, 197 9 (Ex, 1) . In the abscu'.ce of other
evi.dence, I conclude that the clai..m was received on September 6.
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claimant's-counsel obtained a·letter report· from 
Dr. Marble, who did not believe that the claima,, t.' .::- 8·m!)lo:rrr:,:;:n t I·l.;1.d · 4i) 
anything- to do with his f00 t prob_lems - other than c::n:..sin,3 :),:l in- when · 
he was up and about on his feet. Dr. Marble belioved that th~ claim-· 
ant could retur_n to restaurant work if he could "put i..:.p with !:.l1e. dis·· 
comfort", but agreed with the clai~ant that a chanqe to a more sad~ 
entary job was "a good idea". Dr. Marble did not Seliev,: that th~re 

.. ~as "a strong causal relationship JI between the c::.aiman t' s. ~OOt: 
problems and his work, nor that ihe claimant'.s. condition ~ad 
;:,een "materially worsened" by his ~estaurant employment. SAIF =~~ 
ceived this letter ~eport on Octob~r 15, l979 (Ex. 3). 

Dr.· Harris saw the clai~ant on October 11. A~cng c~her 
findings Dr. Harris noted thick callus formati6ns 0ver th2 ~etat~rsa:. 
heads of ~otn £eet, ·and that pressure upon these c3lluses caused the 
claiman~ intense pain. In his report to the·claim&nt 1 s co~nsei he 
concluded: 

1979. 

11 It i.s my .:eeling that Mr. Turley har~ ,r:c.1!1aged 
to ea:::-n f!.1.S occ.:ip·ation liy a sheer act o: wilJ. .. 
I feel that the day in and day cut w~i~~ns abcius 
on his fe1;t in ·che pursuance of his oc•:;:q_::,.:."'..:i-:i:: · 
has contributed to his callous forrnat:i.-::,,1 ,:L1d 
pain syr:drome. I fee:::. that· r.e has ,::. cOrn[)e:1s,:-:l:,:i..e 

. disability. I think, -furthc~r, that he shoulj 
not ·return to his previous occupation, or ~o 
any occupation, which involves eight ~0ur~ 0f 
sta·nc.ir:g and walking .... " (Ex. 6, p. 2) . 

Dr. ~{arris' :report •,-,as .received by SA.Ii? on Nc--vc:r,~bc:: 
(See date-s~cmn on ~x. 6.) 

., (' 

.J. ✓ .-

SAI? arrcl.?1<;ed to have th•a claimant e::-:o·.11.:..nr::d D:.r :")r. ·; ,:.ck 
B. Blurr:berc;, a ::;urgeon. (Dr. Blu.mber-~':;. par·c.ic11.l,1r spcJC~i:.l.ty :.~, not 
established in the ~ecord, but he was re~erred ~o as 3 vascul2~ 
speciaJ.ist in.defer.sc ·counsel's o:_:,c=:ning staternen 1..: •• :· ·::hi~ 2:-:,11:iir,2.­
tion· ~,;as fi::-st schedult2<l for October 2 (Ex. 2) :-:,.!i:. ,-;as J.c.•..:.•?:c .:--1.~ssheci­
uled for December ll (Ex. 7). Dr. Blumberg wes ~skcd bv SAI? Coran 
Oj;,inion as to whether. there was cl :.::e_laticnship ".:ic'.::.h·e:.:.'.!": l.hi~; clai'T,-
ant '.s condition and ~.i.s \•lO:-k, and was S?ecificaij_~, a::;}:ed: 1'If ::hi:c: 
is a p.::-e-e~d.stincj conditiGn do you feel t.h,.:1.t his vJOr,< aci:i•1.i.t:..2:s ha'.'::': 
mate:rially and perraancntly worsenec~ · the co:idi tio:-i ·_, 11 i '.~:-::. 2.; ::r. . 
Blumberg sav, th2 cla.i.ffla,,t 0!1 December 11 and w:r.o·c.,.:. -.:o S/\.E;, OL !)eCE:m: .. ,2.r 
18. He believed that the claimant 1 i calluses wer~ i~rg~l~ relatad 
to th~ manner in which the claima~~ had to walk, ·wo:_lJ h~ve 6evelo?e~ 
no matter o:ihere the cl.1im-'lnt wa.'.:..ked, and were not ;,~ . .s-::cs,-;;_:rily re­
lated" to the claimant's work at The Ringside. C~. 3lurn~erg tGl~sved 
that the clilim&nt 2ay have to _se~~ more sedentar1 work ~f t~e claim­
ant's pain becomes too great. With rcsp1::ct to Si\I."D' ':·; r.:pcc ~ f ic qu<2s1:­
ion Dr. Blumberg said: 

-
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soa 
there

The claimant'3•counsel obtained a'letter report from
Dr. Marble, who did not believe that the claiman t' a einolcyment had'
anything to do v/ith his foot problems  other than causing pain vnaen
he was up and about on his feet. Dr, Marble believed that the claim' 
ant could return to restaurant v/ork if he could "put up with the dis  
comfort", but agreed with the claimant that a chance to a more
entary job was "a good idea". Dr. Marble did not believe, that
was "a strong causal relationship" between the claimant's foot
problems and his work, nor that the claimant’s condition had
been "material],y worsened" by his restaurant employment. SAIF re­
ceived this letter report on October 15, 1979 (Ex. 3).

Dr.  Harris saw the claimant on October 11. Amcnc clher
findings Dr. Harris noted thick callus formations over the metatarsal
heads of botn feet, and that pressure upon these calluse.s caused the
claimant intense pain. In his report to the • claimant' s counsel, he
concluded: •

"It is my feeling that
to earn his occupation
I feel that the day in 
on his feet in uhe pur
has contx'ibuted to his
pain syndrome. I feel
•disability. I think,
not return to his prev
any occupation, which
standing and v/alking..

Mr. Turley has laanaged
by a sheer act of v/il
dind day cut walk'Lnc a
suance of his oc'i. 'up.ati
callous formation c\nd
that he has a comoens
further, that he shoul
ious occupation., or to
involves eight hours o
. , " (Ex . G , o .

j..

bd'u
or.

I 1 e
■5.

■>) m
1979 .

Dr. Harris' report' v/as received by S AI? on 'Jcvf;mbc:
See date stamp on Ex. 6.)

SAIE arranged to have t'r.e claimant exa
B. Blumberg, a surgeon, (Dr. Blumberg's particul
established in the 'record, but he v/as referred to 
specialist in,defense counsel's opening statement
lion was first scheduled for Octo'ber 2 (Ex. 2) bu
uled for December 11 (Ex. 7;. Dr. Blumberg was a
opinion as to whether, there v;as a re

.arnf,;
a r 3
a s

'c v/a
_S >' G ’ .l

at icn s h ip be tv; e e
ai'it's condj tion and his work, and was specifically as
is a pre existing condition do you feel that his wor x
materially and permanently worsened'the condition'. "
Blumberg saw the claimant on December 11 and wrote to
18, He believed that the claimant's calluses were ].a
to the manner in \vhich  che claimant had to v/al)
no matter v/here the claim ant walked, and v?ere not

V/Ot X
1 ^

lated" to the ciairjant's •vork at 
that the claimant mav have to se .
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CLAIM NO. C 417587 

STEVE SOULDER, CLAIMANT 

November 20, 1980 

SAIF, Legal Services, Defense Atty. 
Own Motion Order 

On November 7, 1980, the SAIF Corporation (SAI~') for­
warded various reports in this clain for the Board':-; cot.­
sideration of reopening of this claim for claimant's -Ja~u~ry 
lJ, 1973 back injury u~der its own motion jurisdictio~. 
C~aimant's aggravatiori rights have expired. 

Ori August 8, 1980, claimant underwent c.:. left: e:<-;:Jlorat·:-.. ry 
ty~panotomy with repair-of che round windcw fistul2 and 
b~tressing of the fractured stcpes. The ne0~ for thi~ 
surgery·wa3 connected to claimant's 1973 i~iurv. Th~ SA{F 
indicated it nad no opposition to a:n Own Mot io; Ord-:!r i:"(:·­

op2nin0 this claim effective the date of the surgery. 

~h~ Board, ~fter reviewing the i~format~bn proviae~ ~­
it r f.ir,d.a the 12vidcncE: warn:m-t.s reopening of the cl.:d:·, i.:: .. ~: .. ::: 

its mm motion jurisdiction effectivG A.ugust a. ::..9:: ,, ::'o:c 
p2;..:_-11ner.t of compensation and cjtner benefi t.s p.::.-c;widGci f:_,r 1,~;-r 
until closed :Jursuant to ORS t:36.278. 

IT IS SO ORDER:'.D. 

WCB CASE NO. 79-10, 150 

GORDON D. TURLEY, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

November 20, 1980 

· ·ri'r.e SA:JT seeks Board. review of "'::.11e Re:'ere('! • .: 0:r.c..:.:r 
,,'.-,hich .::-emanded cla:i.mc.mt' s ciaim for an occw,a.t:i.cmal .:~:i.sease. 
to Sl\IF for acceptance a.r.d payment oi cornpen:;;a r:.i.:m :;.. lon9 
with s~anting penalties and attorney fees. 

. . 
'l'he majority o:f the Board, a{ter de nov:.:, rcviE.:,1, .:lf/:;.:::·,ris 

and adepts the Opinion and Order of the Ref~:ee, a c0~y of 
which is a·:::.tacn,~d hi::::roto ana I by this :::-eierc;;·,.::e,. is :.,c:,ci.,_: u 
p~rt hereof . 
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November  0, 1980CLAIM NO. C 417587
STEVE SOULDER, CLAIMANTSAIF, Legal Services, Defense Atty.
Own Motion Order

Or: November 7 , 1980, the SAIF Corporation (SAII') for­
warded various reports in this claim for the Board': : con­
sideration of reopening of this cla;Lm for claimant’s  Janv ary
■13, 1373 back injury under its ov/n motion j urisdictic .
C'.aimant's aggravation rights have expired.

On August 8, 1980, claimant underwent a left e;<plorai: 'ry
ty:npanotomy with repair  of the round windcv/ fistula and
butressing of the fractured stapes. The need for this
surgery was connected to ciai.mant's 1973 injury. The CAIF
indicated it had no opposition to an Own Motion Order re­
opening this claim effective the date of the surgery.

it,
Ti'U; Board, after reviewing the iniormatibn prov::.aed
finds the. evidence v/a.rrcmts reopening of the clci.i.t u

its own motion jurisdiction effective August 8. 19'J'
payment of compensatio/: and otner benefits provided
until closed pursuant to ORS t;56.273.

IT IS SO ORDERF ’D.

• o:

November  0, 1980WCB CASE NO. 79-10, 150
GORDON D. TURLEY, CLAIMANTWelch, Bruun & Green, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF seeks Board review of tne Referee's order
■which remanded claimant's claim for an occupational da.sease
to SAIF for acceptance and payment of compensaci.on ilong
v;ith granting penalties and attorney fees.

The majority of the Board, after de novo ccviev.', iifi'ir'ms
and adepts the Opinion and Order of the Referee,
which is attacned hereto and, by this rerer
part hereof.

ce
a co'py oi'
13 a

 211 



         

 
 

       
          
      

      
    

   

            
          
          
  

          
            
 

    
 

         
          

         
          

          
        
         

        

        
        
          

         
          
        
       

         
             
        

The order of the Referee, dated February 25, 1980, Is 
affirmed.;. 

Clalmant 0 s attorney Is hereby granted a reasonably 
attorney0 s fee for h Is serv Ices In connect I on the Board rev I ew In 
the amount of $3~0 payable by the SAIF Corporation~ 

1 respectfully dissent from that part of the majority opinion 
which found this claim compensable. 

I find the opinions of or~ Marble and or~ Blumberg persuasive and 
adopt those opinions as control I Ing. l further find that this 
claim ls not compensable wlthln the meaning of the occupational 
disease statues. 

would reverse the Referee on the compensabl I lty Issue and 
affirm on the Issue of penalty and the attorney tee tlowtng from 
that finding. 

Robert l. McCa 11 I ster 
Board Member 

A hearing on the above-captioned case was held In 
Pert! and, Oregon, on January 4, 1980, before WI I I I am H~ Peterson, 
the undersigned referee. The cl::ilmant was present and was 
represented by Brian l~ Welch of the clalmant 0 s attorneys, Welch, 
Bruun & Green; The employer, The Ringside, Jnc;, and Its 
Insurer, the State Accident Insurance Fund (SA!F), were 
represented by Robert J.; Yanity, Associate Counsel {SAlF).: The 
record was closed at the end of the hearing.; 

ISSUES 

The primary Issue ls the compensab! ! lty of an 
oc~upatlonal disease claim.: The claimant contends that his pre­
existing foot condition was aggravated by his work for The 
Ringside.: 

should 
SAlF 0 s 
{TTO) 

As a secondary Issue the claimant contends that he 
rece Ive penalties and payment of an attorney fee for 

fa! lure to Institute temporary total dlsabl I lty benefits 
pending acceptance or denial of the claim; 

There Is also a threshold Issue: SAIF contends that 
the claim should be dismissed on the ground that It was not filed 
within the 180-day time limit established by ORS 656.807(1)~ 
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ORDER

The order of the Referee, dated February 25, 1980, Is
affirmed;-

attorney°s
the amount

Clalmant°s attorney Is hereby granted a reasonably
fee for his services In connection the Board review In
of $300 payable by the SAIF Corporation;

1 respectfully dissent from that part
which found this claim compensable;

of the majority opinion

I find the opinions of Dr; Marble and Dr; Blumberg persuasive and
adopt those opinions as controlling; 1 further find that this
claim Is not compensable within the meaning of the occupational
dIsease statues ;

I would reverse the Referee on the compensability Issue and
affirm on the Issue of penalty and the attorney fee flowing from
that finding;

Robert L; McCal lister
Board Member

A hearing on the above-captioned case was held In
Portland, Oregon, on January 4, 1980, before William H; Peterson,
the undersigned referee; The claimant was present and was
represented by Brian L; Welch of the claimant°s attorneys, Welch,
Bruun & Green; The employer. The Ringside, Inc;, and Its
Insurer, the State Accident Insurance Fund (SAIF), were
represented by Robert J; Vanity, Associate Counsel (SAIF); The
record was closed at the end of the hearing.

iSSUES

The primary Issue Is the compensability of an
occupational disease claim; The claimant contends that his pre­
existing foot condition was aggravated by his work for The
Ringside;

As a secondary Issue the claimant contends that he
should receive penalties and payment of an attorney fee for
SAlF°s failure to Institute temporary total disability benefits
(TTD) pending acceptance or denial of the claim;

There Is also a threshold issue: SAIF contends that
the claim should be dismissed on the ground that It was not filed
within the 180-day time limit established by ORS 656.807(1);

#

#

#

 212 



      
         

      
    
      

          
             

         
          

     

    

        
            

            
         
           

         
              
            

           
             
             
            

              
           
            

           
              

      

 
 

 
 

 
  

 

 
       

      
    

   

... Certainly chis is i pre-existing conditicn a:1c1 I H01.,ld be ha.rd-pressed to say that 11is ern?loymcGt at Ringside, Inc., has materially or. ?ermanently worsened his condi tioi1." 
(Ex • 8 ·, ~) . 1 ) . 

SAI? mailed the clair;,ant a formal· denial on 1~,c~·:embe::: l.(l, 1979 · {Ez. 9). 'I':1ere is n.6 direct 0'1idence tha_t the cla::.:;,::nt d:ir~ nc)t r.ecei ve · T'l'D corn9ens,~;:: ior.. ·pending SAIF' s denial but, from :...:,,~ op.-~n i,1-cf s~atement and closing argument 9res~nted by.SAIF's counsel, _it ·~s obvious that it was not paid. 

OPINIGN 

The Timeliness of the Clai~ 

os.s· 6 5 G. 80 7 ( 1) requires that an occuoa tiona 1 <.:~ i sea '.~i,' claim i.Je r i ~.ed ''Hi.thin 18 0 days f:cor., the date the c L1irna:1 t bec01,:,~;; disables or :is informed .by a physician that he is ~;ufferi.1q Ero:;-, an occt.)C:J.tion2.1 disease· wt1ichever ii; -later." ~~·he c1zi.irnar.~: :Eic;t 1c·::t work tn mid-February 1979 and filed his-~lairn in early September 197t; after' his last '-:.vm-':,ee}:: !_)Griod of employment. S?\IF contenr'~s, s_.:1c 1
:; -::hat .involved a period of over 180 days,· thBt Lhe claj.n, •:ra::. not tin;ei.\' filed. · I do not agree. Although .the claiL1ant lef"c. 1.vork S.·.: ·~'e0r-c..a:cy complaining of problems wit~ his feet, there is no evide~c2 frcn · which. I car: conclude that either :1e, or for that matter, 1·iis em~J'.o.::e.,_, knew at that time th3t there was u~y basis for ~n occc?ational ~ls~asc claim. The thrus~ of ORS 656.807(1) is that the claimanL must Ell~ a claim within lBJ days of his kno•.-:ledge that he 1.-:.:1.y La,,:.': -=::n ·o,-: ·:u?ci­'.:.i.ona.l disease. i)r. ~-",c:,rble, whom tt,e claimant s:i'.-i i,, F•c::)·::,_:a~y, cer­tairily did not infor~ the c!ainant that he was s~ffcri7g ~~cm~~ occupation2::i. disei':.sr~., The first doctor to c:-::prc:;s J. ~)c,s',.ti.vr~ :~1:,.·_:-,:>).; on that was Or. H~rris. And there is no evidenc2 t~~t �~- ~~r~!~ S?ecific.:i.12.:r -e:•:1"J::-essed tr,e.t opini.on before: his ~,:-:.3:;ii::z•U..i:),·, o:: .. :· .. :.; . c::...ai,nant on ;~ctobcr 11 - wh:i.ch was aft,::r. the cla.ir.~ '.,:;.J L::::·~·r: ::\,;.;_'.''.-:-,. Fro~ the evidence in t~is case, the claim was tirn2lv. 
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"....Certainly ciiis is a pre existing conditicn
and I v;ould be hard pressed to' say that jiis
employrncnt at Ringside, Inc., has materially
or. permanently worsened his condition."
(Ex . .3 , p . 1) .

SAIE mailed the claimant a formal' denial on i'er;ember 20,
1979' (Ex. 9). There is no direct evidence that the clai"..ant di.d not
receive'TTD compensation 'pending S.AIF's denial but, from  he opening'
statement and closing argument presented by  SAIF's counsel, .it rs
obvious that it was not paid.

OPINION

The Timeli.nes s of the' Claim

OR S' 65o.807 (1) requires' that an occupcitional disease
claim be filed "v/ithin 180 days from the date t.he claimant becoii'.e
disabled or is informed .by a physician that he is sufferi'ng fromi
an occupational disease' whichever is  later.". Thc: claimant first
work i n mid February 1979 and filed his claim in early September
after'his last tv;o week period of employment. SAI'F contends, S .n
that involved a period of over 180 days.' that t!ie ciain'i wa:;. not t
filed. I do not agree. Although .the claimant left work i's 'Sebru
complaining of problems with his feet, there is no evidence from
which .'I can conclude that either he, or for that matter, his emp'
knew at that time that there was any basis for an occupational d
claim. The thrust of OR3 656.807(1} is that the claimant must f
a claim within 180 days of his knowledge that he rtay hav't an oo?u
tional disease. br. .harble, v;hom the claimant savr in Feutuci'ry, c
uainly did not i’ i.form the claimant that he was s'uffc ring from : .t
occupational disease.  The first doctor to express a positive o'pi
on that was Dr. Harris. And there is no evidence that Dr. H tr'::;: s

1 that ooinion before his excmin<ttioi' of

Ic'f
197'
ce
ime
ary

oye.
sea:
X e
pa —
er 
i .

ipeciricaily •e/:pr
claimant on October 11  v/hi'ch was
From the evidence in this case, th

after the claim 'had
e claim was timel'/.
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Interim ·comcensation Issu2 · 

ORS 656. 262 (4) requires that a clair:1an::. t.e pa:d' his 4i 
first instal:ment of cornpens0tion no later than the 14th 6ay after 
the emJloycr's notice or knowledge of the claim. In this case the 
claim was received by the employer on Septembet 6, 1979, but at t~ac 
time:: there was no medical verification that the clai:nc.rnt' s inability 
to work was related to his alleged occupational disease .. -I do Jot 
interpret OHS 656.262(4) to req:uire the payment of TTO bas0d solely 
on the ·claimant's allecration that he is unable t:.o work. Medi.ca:-. 
verification was recei;cd hv SAIF,. however, from Dr. Har~is on 
November 19, 1979, while th~ claim was still in a deferred stat~s. 
Dr. Harris' report cle~rly supported the need for TTD. SAIV should 
have milde a _TTD payment withiri 14 days of November 19 - i .. c., by 
December 3, 1979 - and the 2ayment should·have been r~tr6active fr8D 
receipt of ti1e form 3 0 l claim.. This \vould not !:.ave b,::!(!,, ;:,::ces sary i:: 
SAIF had denied the clilim before December 3, but SAI~ delayed i.ts 
denial until December 20 - 31 days after receiving Dr. l-lz,rrL.;' _repor·:.:. 
SAIF's delay was unreasonable, and W3rrants the impositioG of a 
penalty and the r)ayrr:en t of an a ttc :.::ney fee.· An app:::-opr i.::, t0. :::,enal_ty 
would b12 15 percent ,:) E the T'TD that should have lJ.~(::::n :·)aic·. :·_o ~hr, 
claima~~ fo= the per~od from September 6 through Dec2mbe~ ~0, lj79. 
A reaso:1.able attorney fee t.o be paid by SAJ.F to t!-.E: cla.i.: 1'ca:'t' s · 
attorney on this issue is $200. -

The Com::ien.sa:-)i li tv Question 

t con cl uc:.G that the · c lair.1 is compensai::, l.e. T:1,~ c lair:1c:i.n t - · 
wz,s required by his ,-,ark to stand end walk, for ,~ig> .. t Lo~_,.:::=o a d~1y; 
on a ha~d floor. Thi.s was more than was =cquired by Ais ,)tf-the-· 
job activities. It aggravated a pre-existing condition 0y acc8l0ra­
cing the deve::lo:::imont of calluses on his feet a;-1d cau~~i;"JJ -:ti._;~:O~ing . 
pain. If a 9re-<.c:dstin9 c:indition is aggravnt8c.: \)'_✓ ;_, .. wed:· ._1--=:U.v-:.ty 
to which~ cl~imant is not ordinarily· subjected outside of ~is 
employrne:1t, the agqr:-ay·ated conJition is corr.?ensable: De:ai_-_-.:.·,:..:-v v 
"1,Jinchester "?lyHood Co . ., 255 OR 5Ci°J (1970). . --------

The def cnse re lies upo:1 Hen Pi v ST-.IF, 3 0 Or .-,:-::: 7 ~l ::, 
(1979). Thcc:r.e are oaral.lels betweer. thic, Ci:!se anc: :·'.cn:c;, ,,l:.t ::ns 
cases are distinguishable). For OL8 ching, there ·,·li:,~0---'- 8> . .::C•.:t \:,, i c- l.­
ogy es·c2::.:ilis'.12d by t;1e t:.r8E. t:ing _physician in •~e;:nr.,J, v.''.1-~.lc :; :, ~:his 
case the ctiolo<J:' .is c J.earl y C::e:fincd by Dr. i-12.ri:-i.s. 1:i.'}:.c :-: :·: J l. :,)::-:-cb-
:e~ with ~eG~~ 6s authority, ~oweve~, ·is that it w£s da~~ded be~we2~ 
the ~1?ell,~r 1j c\1Lon C:c.rbj_de decisJ.ons at the Cou:::-t ,Jf: 1<.\)Fc..c:,2.·3 ar,cl 
Supreme Coi.:j:t·l-ovols: Com-;iare 35 Or A;:=>? J5j (19-.:2) wi.d ~:JC; O.r ;;_7 
(1979).. In :·t,~:--.r~/ ~.:~.e:·~ \~Ot1r"t of 2\fJP(::,:~ls :=::-2li.t..:~d upc .. :1 ;,t:--; r,,r(:·. ~.,:•;·- \J1·_--

• . ~..:i-1--~-- .- r·~,.-·-n- 1,1-,1·;:)--- .,-i :-J ,- ... ...,,-)'"'I":',,,..·-,.·-· -- :'.'.: =·-_} • cis::i...or,. ut,_-, ~:1 r,::\•l.•.c.J.L •• C/ <:.. .,l:...1.' ._,1(2 ,.:,U.~,r~;.1-.:.. '-0, ..... \. :,,JC( .. ,_,.'--•'-• r 

disu.p9rG\1 ed t.!1r2 -r~~qui.-:_-c:!I~1r:inttl16t a c:.-:1i~·uant :::::i un0 1~•.:~!.~ :t.r:~.r cc..,~-:c:"i1_·~i~.Jr. 
must lE, v2 been ma to,; j :::, 11:-- ,:1 nd per1:w 1::2n t l y \v'o.:::- :., e:i C'. J c:) 8 s ~- .1;;. ·i __ ;_ si-:. a. 
co,nµensable &cJqr::v_:tt.io;-,. ~t is nm·: ,2nough i.-;: t.hl:'. •·:iYcl-: act:.i''~.t:':--· :12t:~ 
worsened the uncierlying conditi.on to ~uct an Ext2nt J:~ to re~~i~2 
:-nedic&.l serv::.ces o::- result in ai~..;ctl.nl;i.ty. The clG.i:-t1a.,,·.: :1e,:_·,:: r.,.sc~ :.~; 
the tests now es 1:ab.L :..s:,ad by We.lle:::. '9 
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The Interim 'Comcensaticn Issue

ORS 656.262(4 requires that a claiman
I-1 .

paid' hisre i;
first installment of compensation no later than the 14th day afcc.'.
rhe,employer's notice or knowledge of the claim. In this case the
claim was received by the employer on September 6, 197 9, but at that:
time there was no medical verification that the claimant's inability
to work v;as related to his alleged occupational disease.  I do not
interpret ORS 656.262(4) to require the payment of TTD based solely
on the  claimant's allegation that he is unable to work. Medical
verification v/as received by SAIFhowever, from Dr. Harris on
November 19, 1979, while the claim v/as still in a deferred status.
Dr. Harris' report clearly supported the need for TTD. SAIF should
have made a TTD payment within 14 days of November 19  ."i .o., by 
December 3, 1979  and the payment should'have been retroactive from
receipt of ti'ie form 301 claim,. This would not have been necessary if
SAIF had denied the claim before December, 3, but SAIF delayed rts
denial until December 20  31 days after receiving Dr. Harris’ .reporc
SAIF' s delay v/as unreasonable, and warrants the imposition of a
penalty and the payrrient of an attorney fee.' An appropriate, penalty
would be 15 percent o L' the TTD that should have been vjaid ; .o the
claimant for the period from September 6 through' Oecembe !; j.9, 1)79.
A reasonable attorney fee to be paid by S.AIF to the claims . 't' s
attorney on  this issue is $200 .

#

The Compensability Question

I conclude that the claim is compensable. Thu clairsia
w^as required by 'nis v/ork to stand and walk, for eighu liours a day
on a hard floor. This v/as more than v/as required by his ' ;:f the 
job activities. It aggravated a pre existing condition by acce.l p
•ring the develoom.ent of calluses on his feet and causing di.iablij^
pain. If a pre existing condition is aggravated by a. v/erk acti.v L
to which a claimant is not ordinarily subjected o atside of > is
employment, the aggravated condition is com.pensable; Doauary v
Winchesuer Plw/ood Co.

nt #

ra 
y
4 ^/

^55 OR 503 (1970)

V ;ai' 3 9 orThe defense relies upon I Ienrv
(1979) . There are parallel's betv/een this case and Henry,
cases are distinguishable. For one 'thing, there v/cis 'no e: :
ogy es'uablished by the treating physician in Henr v , v/h'llo
case the etiology is clearly defined by Dr. riarris, The r
lem v/ith Henry as authority, hov/ever, 'is that it v/as docid
the Weller v Onion Carbide decisi.ons at the Co'urt of A.ppe.a
Supreme Court levels: Compare 35 Or App 355 (1973) wiuh 2
y'19 79) . In Henr
cision. But, in 
disaooroved the  reeuirement

the 'Court of Ao'peals relied upon
reviev/i'na Weller,  the  Suore me Co'ari; ipeev

und':'.r incr cchat a claimant’s
must liave been mate: :/.ally and perma.nently worsened co es'ta
compensable aggravaticn. It is now en ough if the v;o'rk acu
v/orsened the underlying condi'tion to s'uch an ex tenr a, :'. ~o
medical services or resul t in disabill ty, The claima'n a he
the tests now es tabl.ished by Weller.
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are co:-iflicting rr,edical opinions. I a;:;, -pt::rscad2ci 
by Dr. 2arris. The contradictory opinions are fror~ �~- M~~ble ~nd 
Dr. Blumberg. But each of them do recognize that the clai� ant's 
condition would improve with more sedentary ernploy~ent. Ho~1ever 1 the 
most serious problem with the opinions of those physicians is that 
thev were ao � arentlv asked questions predicated on the Cou~t 0£ 
Ar?P~als dee i; ion in~ HellGr. - Dr. Marble sc1id that he could make no. 
case for the cl2.in1u.nt having been "materially worsened" by his em­
ployment. Or. Blumberg said that ~-.e would be "hard-pressed to ::;ay" 
that the claimant 1 s e,nploymen t had "material 1 y or ~.J-2 rrn<ern,~;r:-1::.ly ·l"lorsenec 
his condition''. Dr. ~t:1role' s ;:rncl Dr. Blumberg I s opinions T,l:st he. 
gi,1en less weignt because of those statements, siPce a ";-c.aterL.:d 
and per,nanen t worsening" is no longer a val id tes ·c. 

Prom t~e evidence I coGclude that the effectlVG dat~ 
of the claimant's aygravation should be the date that he ;_as~ 
workecl .-::t T'.1e s.ingsidCc'. - i.e., the· lust c.at8 worked du:ciLj :lis 
two 'dee.ks of :ce-emplo~·;~1cn t in the li:1.t ter half of 1\ ugus t 19 79 . 
The precise date is not cle~r from the rec6r6, but can be ~eter­
mined by SAIF. It i3 probably August 30 or Augus~ 31, lS~S. 

ORDER 

I'!' IS TI-L:::;-:;.·::;:FORr= ORDERED that the cLc:i:,\C:J.Jit' S O(.;C,1::,ation;:;ii 
ciiseasc claim be acce~ted by SAIF, ~ith an effective date correspond­
ing to t~e. ~laimant's last ~ay of employnent in August 1979, and that 
compensatior; be raid to t~<.S claim:::,nt as providec1 D'/.law. 

IT IS _'cU-;:Tl·i=;?, mrnsR:;:rn t'.1at Si\I? p~1~1 to 1:.h:;:c cl.cL_~:r1ant. :=; 

attorriey the sum of $900, in additi~n to and not out of co~pens~tion_ 
as a re2sonable attorney fee £or prevailing on the i2nie~ c~ai~. 

IT IS FURTHER ORDERED ttat SAIF pay to the c:~i~a~t, 
as a pe~al~y for failing to institute TTD pending SAIF's delayed 
denial of the claim, iS percent of che TTn due ch~ claim8~t £or the 
perioGi .:ror0 3ept12rn:)er 6 through Novernber 19 ,. 197~1, :.;-\clue; ~v:::::J.~·. 

IT IS FI:~~LLY O;{OERED t~at SAIF pay to ~he cl2i1~2nt•~ 
a ttor;1ey, in ::.1.dc::ition t:.o and not oGt. of the ~J-=:nd.:. cy, th,-:· s ·, :1 :.::, r S 2 C, G 
a.s a rcasona.ole u.ttc·::-nC'/ 1°,c:•:c for pr2va.ilinc; on ·,::.iV::' 1:e:1~::L·.-.·:- :•,s:c:;·.1s. 
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There are conflicting irvedical opinions. 1 arr. persuaded
by Dr. Harris. The contradictory opinions are froir. Dr. Mi^rbie and
Dr. Blumberg. But each of them do recognize that the claimant's
condition v;ould improve with more sedentary employment. However, the
most serious problem with the opinions of those physicians is that
they were apparently asked questions predicated on the Court of
Appeals decision in Weller. Dr. Marble said that he could make no.
case for the claimant having been "materially worsened" by his em­
ployment. Dr. Blumberg said that he would be "hard pressea to say"
that the claimant's employment had "matericilly or permanently v/orsenec
his condition". Dr. Marble's and Dr. Blumberg's opinions .must be
given less weight because of those statements, since a "ir.aterial
and permanent worsening" is no longer a valid test.

Prom the evidence I conclude that'the effective date
of the claimant’s aggravation should be the date that he east
worked at The Ringside  i.e., the last date worked durin-^ jxis
two weeks of re employment in the latter half of August 19/9.,
The precise date is not clear from, the record, but can be deter ,
mined by SAIF. It is probably August 30 or August 31, 1579.

ORDER ■
IT IS THEREFORE ORDERED that the clsiaiant's occupational

disease claim be accepted by SAIF, v;ith an effective date correspond­
ing to the, claimant's last day of employment in August 1979, and that
compensation be paid to the claiman t as provided b\’ . law.

IT IS FURTHER ORDERED that SAIF pay to the cla:.mant ’ s
attorney the sum of .9900, in addition to. and net out of compensation,
as a reasonable attor.ney fee for prevailing on the. denied c^airr,.

IT IS FURTHER ORDERED that SAIF pay to the claiv:.ant ,
as a penalty for failing to institute TTD pending SAIF's d .eiayed
denial of the claim, 15 percent of the TTD due the claimant ror the

, Indus ivelv .

attorney, in additi<
as a reasonable att^

6 through November 19. 197

ELY ORDERSD thi at SAIF pay
to and not out of the pena
ey fee for prevai ling on t

c elsimanb'a
Che sam of S
nainv issue .
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CASE NO. 79-8470 

LOIS WATSON, CLAIMANT 
Dwayne R. Murray, Claimant's Atty. 
Richard L. Lang, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

November 20, 1980 

The claimant seeks Board review of the Referee's order 
which affirmed the Determination order's award of compensation 
for claimant's left injury. Claimant contends she is entitled 
to a greater permanent partial disability award. 

The Board finds the Referee correctly recited the facts 
of this case in his order. 

After a de novo review of this record, the Board modifies 
the Referee's order. The medical evidence ·indicates claimant 
had pre-existing osteoarthritis in her left knee. Dr. Cassell 
feels the osteoarthritis was the primary cause ~f the 
deterioration of claimant's knee.· However, he also feels the 
meniscal tear and the repetitive ·trauma associated with 
claimant's work did contribute to the deterioration of her 
knee. Dr. Cassell opined that the meniscal tear "weakened" 
claimant's knee. 

· The Board finds that claimant's underlying arthritis 
condition was only temporarily aggravated by this injury. 
However, the Board does not find, due to this temporary 
aggravation, that claimant suffered any permanent disability. 

Based on the fact claimant's work related injury and 
related surgery resulted in a "weakened" left knee, the 
Board finds claimant is entitled to·an additional award of 
compensation equal to 15° for 10% loss of her left leg, 
making a total award of compensation equal to 30° for 20% 
loss of the left leg. This represents the loss of function 
claimant has experiented in her left leg due to this injury. 

ORDER 

The Referee's order dated April 23, 1980 is modified. 

Claimant is hereby granted an award of compensation 
equal to 30° for 20% loss of her left leg. This is in lieu 
of all prior awards of scheduled disability compensation 
that claimant has been granted for this injury. 

Claimant's attorney is granted·a fee equal to 25% of 
the increased compensation not to exceed $3,000.00. 
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November 20 1980WCB CASE NO. 79 8470
LOIS WATSON, CLAIMANT
Dwayne R. Murray, Claimant’s Atty.
Richard L. Lang, Employer’s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant seeks Board review of the Referee’s order
which affirmed the Determination Order's award of compensation
for claimant's left injury. Claimant contends she is entitled
to a greater permanent partial disability award.

The Board finds the Referee correctly recited the facts 
of this case in his order.

After a de novo review of this record, the Board modifies
the Referee's order. The medical evidence indicates claimant
had pre existing osteoarthritis in her left knee. Dr. Cassell
feels the osteoarthritis was the primary cause of the 
deterioration of claimant's knee.' However, he also feels the 
meniscal tear and the repetitive trauma associated with
claimant's work did contribute to the deterioration of her 
knee. Dr. Cassell opined that the meniscal tear "weakened"
claimant's knee.

• The Board finds that claimant's underlying arthritis
condition was only temporarily aggravated by this injury.
However, the Board does not find, due to this temporary
aggravation, that claimant suffered any permanent disability.

Based on the fact claimant's work related injury and 
related surgery resulted in a "weakened" left knee, the
Board finds claimant is entitled to an additional award of
compensation equal to 15® for 10% loss of her left leg,
making a total award of compensation equal to 30® for 20%
loss of the left leg. This represents the loss of function
claimant has experienced in her left leg due to this injury.

ORDER

The Referee's order dated April 23, 1980 is modified.
Claimant is hereby granted an award of compensation

equal to 30® for 20% loss of her left leg. This is in lieu 
of all prior awards of scheduled disability compensation
that claimant has been granted for this injury.

Claimant's attorney is granted a fee equal to 25% of
the increased compensation not to exceed $3,000.00.
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CASE No~· 79-10, 543 

SHARON S. WEBSTER, CLAIMANT 

November 20, 1980 

Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services; Defense Atty. 
Request for Review by Claimant · 

?t0 claireant seeks Board ~eview of the Ref2ree·s ordc~ 
wr_ich .:: .':f irrned th(:: denial of c i,.c:.imant' s a99:ca.va t.io;1 ,..: ·i. ::i i rn. 
,~ ·· =· ~ rr a·· t ,.,- ·· a 1 ···a·--a' 0d te'"Tloo~"' , ... , ,-a ... a 1 c:: -· ,· abi 1 it· 1 f ron ·,.~ t. ·:··er 
\....,_'_<..-1,,..:... • -~· , ct;::;; ~, __.._ ._,. .1s••.._ ..i... ............. ~. ,.__ .._ .. .J •• ~. l ...,. ·· ~-...,. ""_ ...... 

8, 197~'j tl:rough Decernber 6, i9'}9 ale;· ·r \.•.,TJ_th a [J(:~:~10.J.·1--~.r :.lf.:.O .. 

a.:.t.orr.1.~~;:· fees. 

·~·he ";T.ccj c;:~ -~ ::y of :.)10 Boa:i:c:: af te::- Je novc ::'.:•.' . . ' l.C\. a:·:. :.:.L";,:; 
' ,. 

and ac:.CJ?ts t:11.:.: G,)ir,.ion and Cr:dt.:::::- of. '::112 :::Zefe:i~c:· . & c.:.•::</ ,,~: 
'"': .ich _:_ ~:; at.tact (:!d ;1er0·;:o and, by thi ~' I'Gfereri c·e,. .i.::.; ;·_,, :i.E ,~; 
part ; .·.,r0of. 

'.c'i',,: o.rde:.·: of the: ;""!.efe:cec-: .. dated i•'.:3.y 21, --~,.:;.:_;: .,.;, 

af£inr:..:0. 

T :.:especi:fu:1.ly dissenc f:.:cm tr.,., ;c1.:c!.jority 0p:~n1un o~· 

·Board as follo¼si 

'_;_ ..--", R8fs:c":c·,::('.' s· "-' L,c:·i in9 ·tl-,2 l. Lh2 cl::i.irnan t' 3 c ·i_;.:.iE. · .. :Z ,,.~·:rj:•,::..·-;:::: · ... or-, 

be de;~ ied si1c:·.:o_·L6 ue ~'."2versed. 

'-'-·~-!G un.cc;,t-::ctdicted r.-.e3icc,}_ ev.1.aer:ce es ;:c.:blis·r1c:: ,_.,::_,:::::,=er.en 

condition re SU,;. ting frcin thG i"·1dust:r i. e1.l in j ;,;i:..·:·. '.!'::..:::_ .-:cf,::,:·· c.;: 

b?,ses r,i·s <.'ier.ia.:'.. on a :2;.ilurt~ tc shew a "p2c·U.·,o:i c.,cac;:.J. '· Ci,a.·,c:"G: 
'L·,c la·'- does :·,ot require such ~.iroof; i;1deet, i'c:. ·.,1,j1.· __ · •.'.· .:,e •c. ::-c:,::.-8 
£::..ndir:,:" in :..:c,!::e:3 such ciS ti1is :.nvolviri9 psjcL0::.:.,,;·i2<':,.:. oi.~_j_:·.c .. ..;_::. 
·~·o <;stablish ~-.n aqgr.::.v<1t.ion claim, :~t :~,;; onj ',' :-.cces. ::..::·? 1.:.,:- :_he'.·.' 
a '·10·~ s .-.·•n ed C - ,-,('i.: ·t• ~ or· {-' ·,~om ·'- 11·,_, .; --·c.~ us·'··-].· -, 1· ' ,-, -~ ,· -- \f r·, ' ·, :· .• ·i·- "· .. 'Jr=•-::.·.··, 

v· ~ ~,. ~ J.: . .., ...i.. _ .... .. .... ...... J ~ L- _ \:..,. ~ 1 1 L .L . c.t . ...... ~ - I u...... - l. . ... . . .... . . .. _ .. ,, > , __.. 1._ - • 

c:-;; •.:abli shed iJy the tJ'.:l.;:at.ing dc,cc.cr' s 1::i•3dicai or,.~i'"!io:;; ·::11.c~t 0 ~·.e 
c::..air.1ai'tt' s c0r,c1.~_tion ;1ad det2r:~o.:~at80. -co ti:c J.)CJ:_:,·.: -..:·;-.:;..·.: s:.~ 1-:.c::.d 
be.come .i.nc~:easinsl::' p~ycl,o-tic ..':tna neeC::.ec~ :i..np2ti-~·r.t :-.,:1~~:)i,..:<-'l., .i.~~s.­
tion · and ele.::::troshock trea-Lrn8r.t, a· tyft.:: o:;;. t:::-8,itl11-2"-• .:. T2'-'l'.;.: .x:::i:c1·,: 
given t.rJ her. 

'.l.'i,e R.:::fen~e 
e:::,:~·,i.r...y cc.:..pacit~_. 

2t i.SC) · =._:"'(.-;(!Ui1:·c 

tr1a1·1 i.'.wci.rC.E:Cl 
a ,,hO\•iinq cf -_-:;n::::~.:-.:.:.1. 

~Lt las~: c:Lc-sur-~, .- 'I":,:= 
on~~y c1;i_:)l+2s '·:1f1c:t1 t}~~c.: 2:zt .. er1·~ (>" .. \.Jisilbi1i"t:.y· i:::3 (.l~Jai.,_. 

a.r.d is n.ot c r:ec0ssary cons.i.(e::::-.itior. '"n qe~:<'··.:.-;...-. .::.::::in:~; 
aggrava~ion has occur~ed. 
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November  0, 1980WCB CASE NO. 79-10, 543
SHARON S. WEBSTER, CLAIMANTPozzi, Wilson, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Ti'.i claimant seeks Board review of the Retaree s orc.xz'::
which affirmed the denial of claimant' s aggravation c L aj.m.
Cl'airr.aat was aw'arded temporary total oisability iron. ..'crcrer
c. 197:'j through December 6, 1979 alo;' r v.'ith a penaj. .v' and
attorney fees. ' '  

7‘he majcr.Lty of r.he Board,, after de ncvc ruviev; a.ir:.rm,
and adopts the Opinion and Order of tiie Refercr . a
w:\ich is attached hereto and, by this rerererjce, rs a.; de a
part

af f irD'.ed.

I respectfully dissenc from th'.i majority opinion of
Board, as follov;si

the Refero:e' S' finding than the claimant's claii:. '/f
be denied snou. '•  j  j  • ‘' .. on

ue reversed.

hhe uncontradicted medical evidence es aablishe: 
indusrr ]. al
he show .a

in
'oath

•oof ncee.

condition resuj.ting from the
bases his denial oi\ a failure
Tne la'\' does not’ require such
finding in cases such as this involving psych
'fo establish an aggravation claim, it is only
a v/orsened condition from the industrial iniu
osiablished by the treating dccccr's medical
claimant's conciition uad deceriorated uo the
become increasingly psychotic and needed inpa
uicn and electroshock treatmenr, a type of.tr
given to her.

it wo.u
olc^gic
nece s

ry  T
op.'Lnio
poinc
ti.i: nt
eatmi en.

f’
■'.e f

c]

■1 senea

/e.
r are

t.o

nos
1 i

 how
leen
.e

s n'^: i.ad
ta.1. n a “
a 1 .jerev

Tlie Referee also
eeming capacity thani

a showing of gre:.oie.i;
i;it last! C i C'Sure .■ Tnj

1

. S S V. i-\

only applies vlnen the exterrt O’l disability is agaij.. h'ic. .n.'::..
and is .not a necessary conside;:ation .^n determ.ining \;henhs..'
aggravacion has occurred.
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type of treatment prescribed by Dr. Petroske involving 
inpatient electrosh�ck can hardly be likened to chiropracti'c 
therapy available under ORS 656.245. After a certain point of 
recovery, it may be that outpatient electro~hock therapy could be 
provided under ORS 656.245, but the critical pertod involved in 
this aggravation claim pre-dated any possibili'ty Of ~rdinary 
maintenance treatment. 

This c1aim should be reopened as a September 1'3,. ·1'979, the 
date claimant was hospitalized by Dr. Petroske, and should be 
paid benefits provided by law until the claim is again closed. 
In addition, the claimant should be pain 20% of all time l~ss 
p a y B b 1 e f r o m S e p t e m b e r ~. 3 , ~1 9 7 9 t o t h e d a t e o f h e a r i n g ~ n A p r i i 
21', 11980 as penalty for failure to pay i"nterim coropensatton and 
failure to accept or deny claimant's claim of aggravation. An 
attorney fee of $400 should likewise be paid by The SAIF 
Corporatibn. An additional attorney fee of $t,600 should be paid 
to claimant's attorney for prevailing on a de facto denial at the 
Hearing and Board levels. 

M. ·Keith Wilson 
Ch~.irman 

Pursuant tb Nbtice, hering was held in Portand Oregon 6n April 
21·, .f980. Claimant was present and was represented by Mr. Peter 
O. Hansen. The employer, Paciftc Pbwer and Light Company, and 
its insurer, State Accident Insurance Fund, were represented by 
Mr. Gene L. Platt. The matter was submttted for determinatton on 
the basis of Hearing Exhib:i:ts 1' through 22, 

ISSUES: 

Cla{m~6t appeals the de facto denial 6f her claim fbr 
aggravation. Claimant contends she ts entitled to medi:cal 
s e r v i c e s a n d t e m p o r a r y t o t a 1 d i s a b i l i: t y a s o f S e p t e m b e r 11 2 t h , 
1,979. Claimant seeks penalties and attorney fees for 
unreasonable resistance to pay interim compensation and medical 
expenses. 

FINDINGS: 

On December 5, t973, claimant, then 28, received a 
compensable injury when she sprained her ankle. She developed 
acute thrombophlebitis which was successfully treated. From the 
time of the injury until the first hearing, claimant developed 
low back and leg pain, psychiatric problems and then later, 
developed are, shoulder and upper back symptoms. She has not 
w o r k e d s inc e December 5 , 1• 9 7 3 • 
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The type of treatment prescribed by Dr. Petrbske Involving
Inpatient electroshock can hardly be likened to chiropractic
therapy available under ORS 656.245. After a certain point of
recovery, it may be that outpatient electroshock therapy could be
provided under ORS 656.245, but the critical period involved in
this aggravation claim pre dated any possibility of ordinary
maintenance treatment.

This claim should be reopened as a September 1'5,. T979, the
date claimant was hospitalized by Dr. Petroske, and should be
paid benefits provided by law until the claim is again closed.
In addition, the claimant should be pain 20^ of all time loss
payable from September *I'979 to the date of hearing bn April
2 V 1*980 as penalty for failure to pay interim compensation and
failure to accept or deny claimant's claim of aggravation. An
attorney fee of $400 should likewise be paid by The SAIF

An additional attorney fee of $T,600 should be paid
attorney for prevailing on a de facto denial at the

Board

accept or
$400

Corporation,
to claimant's
Hearing and Board levels

M. Keith Wilson
Chairman

Pursuant to Notice, hering was held in Portand Oregon bn April
21', 'V980. Claimant was present and was represented by Mr. Peter
0. Hansen. The employer. Pacific Power and Light Company, and
its insurer. State Accident Insurance Fund, were represented by
Mr. Gene L. Platt. The matter was submitted for determination on
the basis of Hearing Exhibits i through 22.

ISSUES:

Claimant appeals the de facto denial of her claim for
aggravation. Claimant contends she is entitled to medical
services and temporary total disability as of September 1'2th,
1’979* Claimant seeks penalties and attorney fees for
unreasonable resistance to pay interim compensation and medical
expenses.
FINDINGS:

On December 5, 1'973, claimant, .then 28, received a
compensable injury when she s.prained her ankle. She developed
acute thrombophlebitis which was successfully treated. From the
time of the injury until the first hearing, claimant developed
low back and leg pain, psychiatric problems and then later,
developed are, shoulder and upper back symptoms. She has not
worked since December 5, i973«

#
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By an Opinio~ and Order -of Occob~r 13, 19/9, ~ll 
mecli.cal condi.t:i.ons except for the ankle- ar..d psychiai..:ric p::·oble:::.:;, 
were d~nicd, 7he Order found claimant. was pe~manen~ly ana 
··1...·ot··,]·1y dis~},",,.,d st·-1c1.·n1,· "l3) c1-~1.·mant- ~..,,,c• ·;--~"11 '.""•""("'1 1'·-:;,· fo·.-· ... ~ ........ . u .. J.1 .. '-- , ... <. ...(.:>"" \. .1..~ l _ .. .._ ,_L., .. u ~1-.;,1_ ..,.._ .. c. -C\.t ... 

he~·,_- p.::ychic,.:=ric problems by_ D·;:. Petroske sii:~C\:! J\mc: ::.G, ::_974 ar::: 
s:1G'. has since been examined by Dr.· Arlan Q;.iar., Dr. E. Vi. C:olbacL 
and. Dr. Parvaresh. · It is conclusive>r escajlis"r-,ed claim2.1-.t: 's 

-· 
psy°ch·.::..~:"t:ric illness is c.it.is"n."1:.y refi"i"i:".::ci tG '~1,i!!: corr,::n::-~·is£,·o::..t::. i,·tj ._:·,·:;. 
Various p~ychiatrists have expre3sed varying impre8sio~~- of · 
C ·.1.1 ·:,1_·m·-·:1•·' .. 0' 4 :"~b1·11.·,--,r 0.,... J-c.1nur·r·, 14/ 1,, 7 c_ rj,· p·.-~~--,•l')Sl·e 

c.,:,. lldJ. I,.. ,:> ..J.._.:,u. . L--_1 •' , ... L ,i,;4 c.... •• .... 1 :;,11..,. .,_ .L... .....L. .... _i;.\. 

propher:ically stated: '"It is my opinion i:hci:: thia 0 :c,·.1-::rn 
is nae ~ble to return to her regular work anj in h~r preEe71: 
condicion it is my opinioP thc:lt she ,;,1il:i. nGve1~ be ab:~y to .::.etu-::.:: 
+-o i1e·r r=orn1,.""l·""" r.:-.·.,1nloV:Tie1"""! ..... ~ i.\·1·tho r,1-· fo•·r vt:.-::-.-c "'T-=-~J ... ,-r ,:,-- •., .. _'l ......... , ... .:k;J. °:' -:- . .L • - .L ':' ll ! ,'. •.. • . l I,.. • : • • U O 1 , ..... "'. c;. ~· ._ ·- .L ~- ,_ ':' ·- , •, ;.. • -; :· .: .,. U ·- • 1:-

1. tl st1.ll treatl.ng cla:unant,· ::e 1.s of ·th~ c,p:•.n1.or:. CL.,-~:·.:-:12.nc st::...,.:.. 
cannot tolerate any degree of stress or· responsibili~J- ~2ca~s~ 
claimant has not im-n:::oved in sni.·ce of more th,::n fa,.-i:- ve:a:::;.;; oi: 
psycr.iatric treatme~t: · it t.mu~l be folly to believ2 sh~ w:Ll l 
evei· L.::)COV,$!-. Eecau::;e·.her present psychiatric d.::..s .• b::.1.ity ·.-,ou::.·:: 
not ?Erm~t her return ~o work and since that dindbility is 
unlikely to improv~, I find cla.imat"lt is pern1:,.t,er.tly an.a· .:(·t:alJ.:,: 

,;disabled as a result of her psychiatr~~c dis.:1bi.lity , .. a...:.set·! oy :-.i::.: 

·:::ompensable injury 0£ Decer,ib.=r 5, 19 73. 11 

In Ai:,ril, 1979, claimaat wc:.s ho.:: 1;:..ca~.L:e<l :.:.-;ic:· 
for ssver2 depressive neurosis . 

. A.:1 C;·ccl e.1· _ on I--~evie r.+1 1~1a s i ~ a ue cl l)i1 i\ Li-g us i~ -~ :?.::;. ~~ ) :_ si .~· 9 
wl·,ich found c::·,,:u: ch(.; E::-:i: .. rnii-.:_r:.;" &71C. t.reat:.Eg ~)h·,,:~icl.!:":.:: >:v<=.~:-= a::· ;:l 

"::i ,-- • ~ - ,~ - ... C ~.. -~,. :") ... T ... C'\ \ ;. _,:: •-" 1 ·...., • · .,. .,,. •- I :, .! ...-•,- .- ":, ....... ~ ::i..,.. f· '~ - .... ~ ""I " ' i .': ,.' f""l .-
V L, ~ J. ..,_ 1 (-... t::! ct., 1..-0 '"n~ oeg1:,-:.e 01.. c. dl.fi1dL1. .:, ... H,:-''-'-l. •.. n~.--1- ,,.. ~- 1,;_•_,,.~ . .L..1..,_,. 
•·1-,n L•e-~,,--,::.e • ,~ o···d,::.r •·,y ·._,T,7r·•-d1"·-,o 30~' J;;or ·u1--:·-•·he•1t··: e··1· -- <'"J1~1--: ---•-•·1· 
L.u~ r\. ~-\;:;J.. . .,__ .,;i L "- v '-i,\i d.J.. &•"'·,c;::, 10 .J.. •1.J"---l~ u l.- "- /u., -·•--C..L..i.. .... 

,:iisability: 

On Septe:.r,;)er i3, 1.~P9, clairr:ar.t ~-J, .. ;; a'.:;ai.i.i ·:.:~·::..pi.:::,li:':E.:C: 
:.:er d.-?pr::::,sivl! rea.'..!tion, b2i . .1g Jepre::;sed, ,:·:i.·yi:1t,, 1,;ich:lr.::·.t,;c: a:;:: 
· .. -~v1.· --. ·, C' u; "·: rd,,~ ,- r,rc· '-. il .-:-. y cl i.:. io ,,_. AL.- ID"' ,:1· 1.· c·· <I t 1.· c·-. ·.'. ,. . .. ,.... .. ·o·· ,:. ·.,·-, ·:··---; ,. ·i ._; :, .. r 
._ ... ~.• .1,.~(:J ~::i ....1....1....:,_ '1.. ..... J... •• .,..lLl"'-1 \: • .., t... - • ... 41 •J -•• r;;.c, .1.,., f ..... ) ,.l•JL_. _1._.4., -..., .... l.- .... ..-.-..... 

successful, el8ctrot\1r-:!rE<t=JY T,J::t::: ·cried. D~. fr::·:-.·:.csk,_ .:·.::~.{• .... :::2 . .;:i c.''. · ;.r::ar.-, 
or- Oc·ober 7-: 1979 ··.7:t-h a ,..:.:aanosi<· ,_.;: nsv·•h,,···· -, ·.,.,,,rc,.:::~-;,.-p 

•: .. ~ .7 ·•, C 7;: ~-- ~r • ~• .i~- i ;•~ O ,4+"' .::--~!.\-~: r,~:~•~•.:;·:·:._.~~~::{~~. -~.:~- ~. • -
react.L ... IL,, ..L.i,J.1,.01.e\l (Ex. l.1. 1 . -Re_:JO,.,_.,, ,J_t .. .11. • .. ,_'"_ ... _,._ ___ c.~ 
October 8th, 1979 (E:-:. 12) ~r...-,d Octo:,2-r 2.2nc~. 1)79 ~·::::-:. 1.:.:;i J::.c,· 1.:.c~ 
·::o SP.IF, e:q.;1.'.'i:!ssed. tl--;_at cl2.ir.1ant' s d::::1:i-:.-essi.,:·r, ::r,d -.,:c:::;;en·::. :-.y 
l11tt.:::.:.· of Dr:::c:en:ber lGth, 197~~, Dr. i'e::rosk-2 '."H)t:.•.-:i ·c-:t.:.: wu:..-3,:,r:.,l 
a:,id cl.:timont '°s inability to \.Jo·r"lc 

Ag1:!in in Janufiry, i. 9,SO, .:::i.a.imant ':-1a:., l·,,-J;;·;. :.-~rJ . .:.::-:·: .: :~o:: 
rco2c:..:.r·rence of severe depre:-.:sion ai;.,~i elec·:·.-_:·:tb,~:.:.-.:--;,y \,;ra:; 1·,crrorr:-.. :::i . 

-221-

m

m

By an Opinioa and Order of Occober 13 19/
iTieciical condi.t;ions except for the ankle and psychiat
were denied. The Order found claimant, was permaneni;
totally disabled, stating: "(3) Claimant .has been t
her psychiatric problems by,Dr. Petroske since June 
she has since been examined by Dr. Arlan Quan, Dr. f
and.Dr. Parvaresh. It is conclusively established c
psychiatric illness is causally related to her coir.pe
Various psychiatrists have expresf^ed varying impress
claimant's disabi.lity. On January 14, 1971 Dr. Pet 
prophetically stated; ''It is my opinion that this
is not able to return to her regular \rork and in ber
condition it is my opinion that she will never be ab
to her former employment.’ Although', four years let
ir; still treating claimant, he is of'the opinion cln 
cannot tolerate any degree of stress or respons'ibill
claimant has not improved in .spite of miore than fo;.r
p.sychiatric treatment: it would, be folly to believe s

liatric disab
that disabil
P ermav • ent ly
disability

ric proD^
ly ana
realan fo

■' O 7 A
-'J  J   • . '-<■
. M. ho lb
laimant'3
Lisable i'i'i
ions'or 
roske
or. .an
p r e r: e ;.'i r

er.r~ ,

and
cl C t.

:o .r.ef
1'^.. -j

.her present
 **1

psvever imorovel Eecause
not permit her return to work and since
unlikely to improve, I find claimant is
disabled as a result of her psychiatric
•compensable injury of December 5, 19 73.

C .  imant sti!
17 . oe c OA7eato of
he will
.ility wou'
ity is

■70.:. Xe

totallv

lor
In April, 1979, claimant

s cvere depressive neurosis. w hospicalited

.usee Dv

.vtc f 

*An Order on Review '^vas issued on nugust .i'l.'ic, 19/9 
which ■iround chat the examining and treating physicrans wrdre a;:
variance as to the degree of claimanii'.s imualr'.'nerit ur a m .' nlr:i.c
the Referee’s order by 'av/arding 307o for' unscheduled psychiatrl
:i'j.5ahr ii ty .

On Septem/oer 13, 1979, claim:ant w;.,3 a;
for d =pressive reaction, bei..ig depressed, c'i'yin,
having suicidal rcm'cnerationr: .As mcdicaticn r:.r>

ro; r. .'.csK  

a i.n ho sp:.11:: e
, uithdrL'.vrn ati.-;
not be/r:; u.'Axirt

ess
c .7

successful, electrotherapy 7.r :is triec . u::
on October 2.3, 1979 with a diagnosis of psych:.
reactions, improved (Ex. 11). Reports by Dr.
October 8th, 1979 (Ex. 12) and October 22nd, 1>79 )V:h :. 1'.?) d:
■to SAIF, etipressed. that claimant's depression had vGr.sen .ri
letter of December 1 Jth, 1979, Dr. Petrosk e noted ■the w^orsoa
a'dd claimant's inability to work.

 ti

■mtan^

t c t

reoccur
Again .in January ,. 1980, claimant was bof;. .1

rence of severe depression ana elec^_ . .cthertpy
, r J. .:orterf oriT.cd
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A~ril 14th, 1980 the Court of Appeals for t~c s~ar~ oi 
Oregon issue_d their opinion, affirming the Workers· Compens.1.:ioi-: a __ 
Board, s-cating: "Upo·n de novo review, we ag'c:'ee wit..~1 · 1:he Goard :.:nd .,, 
find that the medical evideG:c, take~ as_a who~~;-6oes ~ot es~~jlish 
claimant's entitlcneLt to perrncinent to~al cliss.bili-=:·_1-.- '.\,\'e ::-·.or1cu-.c 
in the Board's conclusion that, corisidering-claimat~'s age, 
education and job experience, an award of 30% psychoiotica}. 

-~- ·-~~- --
disability adequately compen:::,ates her· for- any lo~;s ~n C>21T,:.:.ng 
capacity due to her psychological condition. i: 

'H1e evidence establishes that claimant h&d not .:wr.:-~2c: "1..r.e;;_ 
the ir,Ltial injury of December 5th, 1973 until the (Lr1c oi the 
hearing in Au 6ust, 1973. Th2re was no ev~.d2-.1ce ;n:E.-se:,.tei th_;__,.~ 
clairnan:: has ·oeen employed since the he2ring. 

For claimant to prevail on an aggr2vation c1a1ffi, she ~~sE 
prove by th2 prepond~rance of the evidence t~a: her :onciition h3t 
i;-1orse!·icd since the last award or arrar.gem0nt of cornp,.:'nsation .. 01:S 
65ti.273(;..). 

OPINIG>T: 

Ag~ravation: The date of the last aw2~d o~ arra~geme~~ 0£ 
ccrnpens:it:Lon~is the date of t,1e issuance o:f the Op::.r:Lon and Or(. 0-:.r.· 
which would be October 13th, 1978. ~lthough this c~~2r w1s l2cLr 
rncdificd hy a -:..-eductic,n of pe.rmanent disabili.i::y i.Jy :::~-,c:: Ord::.':C c:, 
Re-vie-;;\,, ar.d affirmed by the Co1.rt1-: of :\ppeal::. it r,J,1:-:;JLS ·;~_s· c'.1£-: -
:._ast .::,_,:va:rd as th-2 evidence or ,::lain-:a,1:: 1 :; me:dical c,)nd::.~i-.-~1 '.<'cs <.:r'tl./ 
cons.i~ered to the time of tte ~~fer2Q 1 s hearing ~y ~h~ r2v~~w~~~ 
Tc·sflies .. 

Th~ fin~ing of facts 
Board ~nd Court of Aoneals ars 

1 • . - } - ·1 . 1 r.122:ernnning ;;~"r,ct.12r c aJ.rn2r.t s 
1978. 

by the Ref2;:ee, \•!urk:~::-.-; ! C-·.::c': ~,:~~·:·_or, 
cont::olling, 2,:.-:i c1rc ~:_·_e :1asi~; :,__;·, 
co~dicion wcr~ene~ si~cc C.:ob2r 13i::t, 

Tr,~, Opinion of tl,e ~~-2fcrel':,.::1c 11.no1,-1_·c•.~ :,_i .. 1,:-; '-Zl':j~_:-:.; imiT:~,;•·~;~_o-:­
of t1_·12 ps:,chi2-trist, relied b,)t:1 upoL Dr. J:.:--=.:..·c,.sL~' ·., .-,1e,lic2 .. :. c..:.:,,...;·:.:•:.:::, 
-----f Ja~-~:--::ir~.., · -: q 7 ~ ,;,vl1·1· c 11 op.;n,.-.c tl1 at -·i ajH,a""t ir~ 'i-i.c·_.: ·Jr2:=.c··._:L V -- L ~ ,._ .c....l. J J - ~ I -' ' i, .L .l \.:- I. ....... ..... • • • L ; ~ 

coLlditi.<::)TI, "'l1011ld ne·\lOl .. 1)~; ab~e tc~ r<Jt1..11~11 -co 11 1::~r 1·.:)·t·,-,~ .. :·.:..~ ;~:Ti-.. •~~·~ /m,: .·: ," 
:::nd upon the ·-;:is::;.s_g,:. .::.,f four v,._:.::.rs ,,;:_::.-iout :_c:~,~:c~..1,,:e;,_,__._.,._:, \'.,: c.2tL'."1:c:1L::.c:: 
that. clairnc111t· ,.,!2.s oerr~,a,12ntl-/ and totolly (ij_S:.tlc:d. Tl-.e ·,/0c'.(2::,~' 
Comper~s.::u:ion Buanf and the C~ii..:..rt Gi 1\.i;peals ~:_;_~ [:Ot 3.C.CCj)i.: ,:,,.J(:fc 

fi~dir,g. 
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• , On April 14ch, 1980, the Court of Appeals for the Sratn of
Oregon issued their opinion, affirming the VJorkers ' Compensation
Board, stating: "Upon de novo revievj, we agree with’the Board and
find that the medical evidence, taken'as.a whole/ aoes not estnl lish
claimant's entitlement to permanent total disability .  We concur
in the Board's conclusion thatconsidering claimant's age,
education and job experience, an award of 30% psychologica},
disability adequately compensates her'for any loss in earning
capacity due to her psychological condition." ' ‘

s rr.The evidence esta'blishes that claimant 'nad not worked
the initial injury of December 5th, 1973 until the time of the 
hearing in August, 1978. There was no evidence'presented that 
claimant has been employed since the hearing.

For claimant to prevail on an aggravation claim, she tmasr:
prove by the' preponderance of the evidence that her conditi nn has
V70rsened since the last award or arrangement of compensation. . OkS
656.273(1),

.OPIHIOM: _
Aggravation: The date of the last av aard or arrangement of

compensation is the date of tne issuance of the Op in ion and Or c. r
which v. ^ould be October 13th, 1978. Although this Cvner was I at'. r
mcdlfied by a reduction of permanent disability by the Orcier cn 
Review ,  and affirmed by the Court of Appeal. :, it remains as c'ae
last award as the evidence of claimant's medical conditi'  n V7as iviiy
considered to the time of the Referee's hearing by the reviev7ir.g
'oedies.

The finding of facts by the 'K.eteree, Worker. j'
Board and Court of Appeals  are controlling and
determining whether claimant's condition wersene
1978.

arc t:.e oasis rr;
:ince C ..•;.ober 13th

The Opinion of the Referee .acknov^iedv i ''C vasyi.tq imp: :.’': .^'sio'
of the psychiatrist, relied both upon Dr. Fatroske's .cedical re.. jrts
of January, 1975, which opined that tiaimant, in 'her presont
condition, would never be able to return to her former nmplo/me/t,
and upon the passage of four years v7ithout im.proveme.:t, to cetcrmirie
that claimant w'as perL'anently and totally disabled. The •.voL keu :
Compensation 'Board and the C ourt or Appeals eio not accept; suen
finding.
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that Dr. Petroske was •the oniy p~yiici~n ~ha~ fou~n 
claimant ~as permanently and totally disabted, the Wo~ke~s 1 

Compcri.sation faoard a:.1d Court of Appee.~s dete:::::-mi:1•.::G · that :~:-.s· ·· . 
medical evidence, taken as 3 i:-.·hole, did not -::!::; ,.:a ".J L~s; L s~ -::1 £ac '-- ~,f 
totn 1 disa1)i l i_ty, and ·taking· in to cons iJcr a c io 0 hr-~~~ .. ,.r;8 , ::due a c :;".on, 
work c~perience and psychological imp8irment, ~w~~cted cla~m~nt i0% 
for psycho logica. l and ciisabi iity. Ir. effect, tl-,:..s d-.,c is .i.,Jn 
discoun-:.:ed D-r. Petrost::.e' s opinion that clairnaLt Wc":,S· tota:~~-Y dif,:-1·01.c::c 
and unable to work in her then present condi=ion. Grca:0~ rel~-~n~e 
i:.··-~ 0- ·,,--:i,~,::.c·i 01··1 ot.,l.1'",,.··.,.c.d;c-·l Cj?i'ni·ons 'fh; ,r•ourt of 'trir._,;-·;,.: (· 0•-'·.•,c:-··.,.,.. 

\JL.-o,.Q t"..._.....,...__..i.,._. ...__ ..... ld.~ ..1,., C.. • .__ V ...._ ... ..,a[_·,__)..._..,-"'--- ., -~t:.;,_ .......... -.1.l 

2.cm1ii1entcd_on portions of the 2vidence·.tJ:tat clairn,:r:1c :.ad· d1-1}.c:icu·:.!.:? 
coping with L.::e, was 1,,.1ithd::.1v:n, dependent, he:r 30::::~?:.1.··.-:.::..fe· · 
restr~cted, had pain :Ln her b.::.d~_ana·elsewhere, wa:-~ Losp:i..tai.::..zc,!, 
haq bt:'COr:W severely depressed' needed household be:,.~,'' :.,7i-L3 fT2C(l. ·:c _ _::J·j 

p syc1-io tic arLd had. v1i thd·ra1.-111 irt tO- l1er home. · T}le Co·,._1·.~ t 0£ .. ~-P1) 2~i::.; 

was a<..;rare of :):- . Parvaresh report in J-une, ·1973 not::·-,.~ im~:TOYc.-,-.-·.-:::: 
d ~ D ·:-1 • ' . ' 1 ' . .. an o·: r. t ecrosl-~2 s report ,:i rnontn a.ter, :r:c.1.atL·j t::; 2. :)SJC~!.-,~·i,~ 

episocie. 

Th~ 2virle:·lce sir1ce the Opir1·:.on anc Ordc:~ ;-:.f c,~t..::,hc.'!:.· L\, 
}.978 :.-Eflects i1ospitalization:; on Apr::.l iOch,. 1979, ./.t):.'..l 13th, 
1979, Septem·:J2·;~ 13th, i979 and Janm.!:::-y th8 25,.:h, 10,31> 'L-,e c:;.z, ;ttc,si., 
.have all been depressive reaction or psychotic dep~~~sive rcact .. cn. 

· The i.1:i.s.:ory o~c admissions to cne hospital cormr.e.nt. o:;--. cla:>:Ei-.-:.::' s 
d .;:::.r.:i·cu·lt-v i·--. -~unct·1.··01·,1.·--r;r b\"°l'n- Dro·,res~.;v··v dr..p·r~•C::':;Q· ,;r-ir"[·~,:!-r "'- 0:1 

..... ...1... L . ..t ... '• ..J__ _ ,. 1. 10 :, ·- b .i.: (::, u- .1.. ..L ..1 \,..,, -· .._, .. ;- c... i ~ ~ --- l. '--"- ..c •••• ~ ... J 

h2.vir,g su::..cid .. :11 rcrn•.1,1eratio:-:s, beinc; una.bL, -~(J do :. ·.:n cf i1e:: r.,;·_,~;G-
- :-,old .s;::tivitics, having vague pain and stay;.:.g i:-1 >~t r-.01r.1c .. 

Althcu.gh D:c. Pet·,:0:,-~-:2 has repcn:cd th&t O::.sir,1c:irL1.::'.:, 
.:ondition ·h[is ·,,;,c:~sen.eci aad she i~: un2::il2 t:o ·,,.Jr\,· L·.: ~,ta.te:c. :'...n .1.l.'-' 

report of .Janu&::.~y 28cl-L, 198C, after cl.:i.im2.r.~ haj a.:-,,.::'.-:°:'te~ .':21:..:·;:s-:·:. 
ti1at ''1 :feel thut it. (relapse) is a r1~cu::r2:7_2.,2 cf,<_. ::-.u;:· i.lL.::,_;:-:_. 
thJ.:: si,e hc:s bad ail ;:~long n-:1d. not a:.1ything nc.v::. '' CL-:. ~-·:i) "~·-.-.~.::; 
not Geer;ied t.:.o ·oc e:,ride:-ice of .~_ pat:ho::.ogical. ch::::.l1;:;2. 

:: ·c!:~:r:~~for·:: £"ind ti-1at tl-i(:re .:;_s lir~:.:.1e, ...... ti::_~•:_. C:~•_ff2·_-,:.-.~•22 
i :.7 c i .:l ~l.rr1Etri t ' s pres er1 t: p s ~lc.!.10 log~ i cal cor.. Ci c i(~·:r~ ;: o :-: ·.:.-it o t: ~~(~'.( 
c.::mc.i~::i_:;r, .-c:-~i.0:.::i..n6 in October,. 1973. E1e c:2grc:.: J.,- :1 f·::·-~c:_1.c:;-_:.:; 
of ~b.2 remissic11s a:-1d c~xa.ce!·!Jhtions ut cL:.ii1:1z:nt 1 :, ,:r:;--,diL.r:,:-. r-.2:c.: 
b-2eE ::;~_u1_::._·1c-,r tc p.s.s't occurr2·t:ces cc1d 1:~1e 1,:-:.~se;~t: .f:.:1:.;:;_:-,2;::, of 
D:c-. Pe: tros~z,:; ~-re a lrnos t iden-::::.'.cal to r:he £i":1chn;:. s ,~., c-:i~,.-, ~.de :,2 · Y' 
the Wc-rkers' ::c;·ope;:-1.sat.io:1 tC:i:';.rd anci· Cou·i:-t oi: P:p;1ca·_,_::. 

~~1ere be. ir:_g no s2.·.:is f ac tc,r:v· evi-:•. ::./1 1::.=.:-.. ).t .:-..:. -~·:•\~:.~~ -.:."""', c:·.~ ·~.·-~;-; 
c£ clc1.::_:n .. ::.ut 1 !; tiisci.bi.:_ity JriC: r_o l)tl-:e::.-- e,;--ijer_•~-~ ,:::.": .;.~-•i: . .-· ,:~~l."';~~-~-c~·;:· .:: s::: 
of earning ca;,B .. ci.ty f:,:·,:r,:1 the ':::~r,1c of tL.2 la:;::. :,,,.,:_irc.l, c.~c.,.·_-,·,:::1,~ .. .::..:, 
not car:cicd her burci<2n to po:O'ie ar.. agg:..-a.v:~t:J.0-:1. 
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m
Nouing that Dr. Petroske was 'the omy physician zhaz fouaci

claimant was permanently and totally disabled, the Workers'
Compensation hoard and Court of Appeals determined ‘ that
medical evidence, taken as awhole, did not eotablasn sum laci ot
total disability, and • taking into consideration har age, iducacion,
w^ork experience and psychological impairment, uw^arcied clas.mant sd/o
for psychological and disability. In effect, this tl.^cisi.vtn
discounted Dr. Petroske's opinion that claimant waS' totally disaolec
and unable to work in her then present condition. Greater rsii.'inte
was placed on other medical opinions. The Court of Appeal^ .' (Eecislon
commented.cn portions' of the evidence'.that claimant had diiiiculty
coping with life, was w'ithdrawn, dependent, her soci.cl'. life'
restricted, had pain in her back.and'elsewhere, war hospxcaiiaed ,
had become severely depressed, needed household help,'wu’S freon.. nv.: ; y
psychotic and had .vjithdrawn into her home. The Court of Appeals
was awuire of Dr. Parvaresh report in J une, '1978 notir.g imyrovet’. n t
and of Dr. Petroske's report a. month later, relati.'.g to a. psyclsvtic.
episode.

The evidence since the Opinion and Order o.f’ October 17,
1978 reflects 'nospitalizations on A.pril 10th_ 1979..  7;.pril ISrh,
1979, September 13th, 1979 and January the 25th, 1980. Tne dia ynosl
.have all been depressive reaction or psychotic depressive react..on.
The hi.s tory on admissions to the hospital comment on clai'rtant' s
difficulty in functioning, being progress ivly depressed, '■.dthdr...vni,
having suicidal remunerations, being unable,to do rn of he:: b(;nsG 
hold activities, having vague pain' ana staying in

Although Dr. Petro.Gke has reported that 
condition 'has worsened and she is unable to rsark,'
report of January 28th, 1980, after claimant had :
that "T feel that it. (relapse) is a recurrence of
tna
not

; she has 
deemed

had all along ana not anything nev.n"
to be evidence or pathological cheng

h.-er r.orr.e.

'■t ima’n t s
i. .e stated in ni.

in :, ther ^ re laps':':

1 t'r.erefore find that there  is little, i::' snp ..
in cj.a:imant' s present psychological condition Co tc. tt of
condition cxi.stiiig in October197 3. The degree and fr e^
of the remissions and e.xacetbations o.z claiinon t' s ucndit.'i.on r.a.s
been si'm.iiar tc past occurrences and the pr.eser.t riudings of:

c t r r er
her

1 r< ' ■'

n etroske are almost identical to 'the fi':idii con.n' dere'.
the 'Workers' CcraDensat.ion toard and Court O c Ap,')ca'j.;:

There being no satisfactory evierner  ^.t a wc
cf claimant's di.sabi.tity ant no other evidence cf c.f.y
of earning capacity from the ■t:tme of the 1 ast .iw urd, c
not carried her burden to p'rove an aggravafion
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::~otal I,isnb ili t,~: An ernp loyE:r ,n..:s c ~::&y im:eri_m 
compe;rn,.:ition iourteen days af~.::er ::::-eceiviT:[; :1.c':.·.:_c,: o:: a• :nr~dic.E:.l-<,.-
verifi2d inabi1-it:-, to work r,::sulting .::rom ·a wor-:;ern.:d con-::::_t::.on. fi) 
ORS 656.273. SAIF had satisfactory nocice of the c:~im f6r 
aggr;::,vation arid cla.:.mant's i:iability to wor:< b~r D1.·_ I2trc::-ke 1s _-L'-~'.:.::.c 
of Oc..:: .. )ber 8th, 1979, (Ex. 12'); which rela-::ec to ·i.:·;1e. e:-:&ccrbL':i-:Y;i 
of claimant's condition and her hospitalization. ~nubilicy to wa~i 
would nee es sari ly be presumed by the no sp i ca~_i~~atic ;1. . _:~\\:re_ -·l:-L:,~:,_:) 
2vid2r.ce to ~:t:pport 2. conc).usion i::h:--:t Dr.· P.:;trosiu::' s · op:~:,io:·1 ·.1.:.h 

Lnaccurate ·or ' 1 inhere.i.tly i.ncredib2.\c:", In Re SilE '..y. 39 O_r :-\.-;< · 
555, to _:justif:r r...on-payment of temporary total di:c:::-ilit.:.--. · I:·,'"·,:'.!r~:r. 
comr:ensation was therefore ciue not later ·ttan £mL.-rcer: ciays ::.< :--~!:~ 
this notification by Dr .. PE,Cl"OSKe and each two wc.:ks_ thE:r2:-i.::\::2,-
unt:i l the claim \ .. -a::, denied. As no formal d(~nial ,::L; macic ~/ ::::\T.F, 
~he ~rovisions of OAR 435-33-520 artd ORS. 656_262(5~ will he ~~~d cc 
deccrninE: the de f.::cto denia: dat1>, as occu:.:-rL1g b:~ da.yc; afi.:f:::. 
Dr. ::_;ctro.ske's letter of October 8, 1979. Theref.:~,:e, c.:~.::i::·;,;;,_;:-._;: 
i_; e,-.titled _to tempora:cy to~.::al disability p.:1ymE':1t.::. ::con ,ccoL-;e:::.:- :;;, 
1979 ~l1roug_h December 7, 1919. 

Penalties: A pe~alty, ptisuant ~6 CRS '.S5.26!(8) 
is 2:Jpropr ia te tor unreasonable -r-eiusal to pa:;· t r::,·,,:_rnrar-.1 t::r.2. l. 
disabilicy benefits. 

:1 IS hEREBY ORDL:.([D that: · 

~ 
.L • 

2. 

c- - t "I; • • .h- ,,- • ~• ,-.-., ...,,. -• ... : " l ·, •' •- • ""~ r eL l-:::: & l to tJ2_/ J_ n L ~: • ..J...d.. l_o1a!j i.:J.1-:.,...:L L. ..... c J ,., 

of 20~'~ of Ci.~,~ amo·_~t1t now cu:2. 

.-,.isc11-,~.:__i::y 
_,__97 9. 

..::ro: . 

4. · Cla:L.-.ant' s at:::orney i:·, mv~-:r-:.1'..< ::.r!c :,t.::.:-,-, - ·· $!;.C~ ... o-:_,. to 
0-2 ·i-1a.i.d. by S.:\.~F, fo·c ~--~s ·u.:-Li·.~.!.-··.~~ )-r~i:.:i_,~;_.-:: :--e:s~.Ls·c.2-:.T· .. ·,:.: i.e. 
pay~e~c of co~pefisa~ia~. 
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Temporary Total Disability: An employer nusc pay inter:
compensation iourteen days after receiving nctice a medically
verified inability to work r.csulting from a v/orcened concition.
ORS 656.273. SAIF had satisfactory notice of the claim for
aggravation arid claimant's inability to worF by Dr. Fetroske's ,l-.
of .October 8th, 1979, (Ex. 12) ^ which relatec to exacerbation, 
of claimant's condition and her hospitalisation. Inability to wo
V70uld necessarily be presumed by the hospitalicaticn. ...Jt'.pre
evidence to .support a conclusion that Dr. Petrosk<i:'s opiiiion '.vat
inaccurate or "inherently incredible", In Re Silsly, 39'Or .ip:'
555, to justify non payment of temporary total disability. • I
compensation v/as therefore due not later than fon'.:teen days f., tc
this notification by Dr.' Pe'troske and each two V7e.:ks . thereafter
until the claim was denied. As no formal denial ;eas madt. by lAi
the provisions of OAR 435 83 520 arid ORS. 655.2&2(.5) will be
determine the de facto denial date , as, occurring 6b da3ut aftfir.
Dr. Fetroske's letter of October 8, 1979. Theref :n:e, c
is entitled .to temporary total disability payments from 
1979 through December 7, 1979.

t e.

t:<

er

r. "!
.;CLOrt

Penalties : A penalty, pursuant to ORS ; 56.267: (8;
is appropriate :tor unreasonable refusal to pay • temporary total
disability benefits.

xlttorney_ .bees_______ Unreasonable res'Lstance in pa^/lng
compensatton i.s subject to assessment of tctorney fees.' GRF
656.332(1). As it has been found that SAIF uarea.' onabi;/ rG.fused
to pay interim compensation, attortiey fees are a 1 so appropria ..t.

ORDEi^.

:i IS hEREBY ORDE'RED that

4

The claim for aggravation is otniet.

Claimant is aw arded. te.Tiporary total a.isati ity .tro;..
October 3, 1979 through December C, i979.

Claimant is entitled t o a p .r.ai.ty .:cr unreaso." bit
refusal to pa}/ interim compensar_or. in ti'iG amc .i.'V.
of 2074 of the amount now due.
Claimant's attorney is awcrde;.. triG: :rum c3431. am. to
be paid, by SAIF, for its 'uorr.j.'.s ynai.'.i.e ros ' sra'r.'e ir.
payment of compensation.
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CASE NO. 79-22 November 24, 1980 

BARBARA COLWELL, CLAIMANT 
Brink, Moore, et al, Claimant's Attys. 
Souther, Spauling, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order on Remand 

'::'ht2 clairr.ant appealod ti1e Eoard' s ':ebrt,',:.::-~1 2 6, i ~' ~l (j 
Order en Revie\,' wr.icri .J.:ffirrnec.i ·c.he denial i s:;u,0:d by l' . .::.:t!"l~. 
:~;:L:;;c1a:,_ cy Cor~tpa:·,y on ber:alf o:' cne of c: ·:..c.ix:ar. t. 1 s em;:, ~c::'e:::::-. · 
l,. c2-cii_:. fc:1.· L1is sc1me condi t1on was f i.l-2d c,l:.~: c:.cc~,:_: c. .. ,l Jyy 
\::,,_n .::;th2 ,· e"1p lo~"E";.C. CL: .ir,1an t · rec.:e i voe: ar. awe: 1: .::i C· f t..::, ... p,)r a.L·y 

;.,e, .:al c.:.sabi li ty compcr,su. tiori .::.nd co:::·:jA~rc:;;__~ ci:~.;1 f!CiU.::: .. ,:o Si.;_: 0 

£en: :,,:: .l.oss -:.1.'.' :1er right c:i.rm :.r, t:~.at c::i:s1.::. 

:i:L 2.;1 cpi:.ion filed AugL':,t 18, 198(,, c.l,:: Ccc.r,. '..-: 
A-r:;_><2al ::~ reve:c s~d the 2oa:cd. -~ - i:01..:cns ti:e ::.ct·:..: L---<iu::-.,.oe,s 
0:-:po:,:;,::.·.--.-.: rule :id not i:;pply tc this ,:i::..-etlc:-ti;::i-:·, ">·1her(0 ,_':,=: 
:::.7.':J.Pi.:nt \'TaS i:·,volv,~d :i.n concu:;:rent 2lf,l_):1..c'__l~'.·cnc. -:.:-nl. : ,:; .. :cc. 
r.::..:,ianc,,0 c. t:1is claim t.o, th2 Bc:i~~a to ,:cw.:,.::; ,..:11:i..·.12:'.n\-. -· .:· .. ::-op:'.··:.a.t.t:: 
co•·-Der.:.:::;tioti. The:: :Su,:\c:rr.ent _.;Ji Mar:cl::1·:.c w.:.: .. ,: _,.,;,":;•.:cc:ci .2..T. ~:;-,:,_.:.: 

~~~co~ October 10, 1980. 

_:_ .. e111,:-~r1(~_; tL1~~s (.".'::,c.;io i-:cJ ~?c:fc-<rt_:_!G ~-.:, .J..nJ-~. t_c) G(·~.:~0rn1ir1~; .. ~ ,_ 0.r. 
,;_::-)rGr,1·ia::.e i.L-vc::cd of ccmp,=:1s2rcion wou2-u ;)-::,. '~"he :;CL· .:.,,~:u:: 
decid,2,:: b:,1 the ~<cfe:,n:'e and ·:)c:c£:::ire tL'.::.e Bo~1~:,: >, J.S -~_1:E c:,r:.-­
;:=,0:1.!cab ~--ity of this c:_c.irn. \;O t::v::.c:er..:;e :.'.:.t,-~ p.·c:,_;scnt:<~ :.~-
tc,J~c.r. -:_:,n th:: extent. of o.isabi~_ity d·ue '.:c ~'.t.i.1ir.u.r.t· :=c: ,:· ·· 

pJo}nn1:,n·.': wiU; ·:h:i..s eff:f.•loyc::r. "!_1:1erefor-:2, tJi0 3:,1..,a:cc: ~:-~:1· ,.:-i:'.:., 
tnis cLOJ.i;-:-, to ~<.0fc;·ee Fir:J-: to ·u.C'tGrrc1ir:,:; ,_,-:-:z~c c.::r;x,~,;;;;'-:i.cr: 
cla.irnat;t i:::; er .. '.:itlecl to. 'l'h2 Board not·2!c; c:·, lJ,?tE:.:·m: __ ,::,.L·,:..oi·i 

,.Jrc:er :1&s a.1.rc2d/ beer, issuec. :::.nc. it 'da~, i.'.CJt c::~ps:-cc .. ~~,c~. 
appears to ~:he i':oard, sir..ce ti,(~ ·,"'1.wa:cd qrc.n-:.::c:-~c. b:/ ·,:':-:,c D1:-,-cc;. 
t1-i..,-1ati0n Orde:,c::· is :.:'i11a.l, the (o:,:tt::ni.: o'.: c.:.i.:,a~;iJ.i.ty ,.:,.:: 
clai1-:1ar:t' ~-; 81-Jicol-,dylitis of t.Le ri.srit e_:_;:;o':✓ :·.a_,; '..)o(:'..- c~C:;­

tc,::-P.1J.;;1:cd. 
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# WCB CASE NO. 79 22 November 24, 1980

BARBARA COLWELL, CLAIMANT
Brink, Moore, et al. Claimant's Attys.
Souther, Spauling, et al, Employer's Attys
SAIF, Legal Services, Defense Atty.
Order on Remand

The claimant appealed the Board's February 26, 1J30
Order cn Review v^hich affirmed •che denial i.ssued by Aetna
Casualuy Company on behalf of one of claimant's emplcyers
A clai:'. for this same condirion v;as filed ana accepccd by 
anothec employer. Clairaant received an av/ard of temporary
LG.:al d Lsability conipensation and compensation equal ro 9.6 
for 51 loss of her right arrri In that case.

In an opir.ion filed A.ugusa 13 , 1980, cna Ccurv, a .‘
Appeals reversed the Board. la found the la/;u injur.,.ous
expcsaa  . . . rule fid not apply to this si.uuation where r.he
clamant: v/as involved in concurrent einploymanc. Tnu  '■ou'rr
remanded this claim to. the Board to aw. ;.ad  cieimar/h ^yp.ropri
co;'r:)ei'.;.ation. The •Judcvir.ent  nd Mandate was ;i.ssued i.r. eh.le
case on October 10, 1980.

m
s'ho Board, in light of th 

.remajicA^ this c.ise to Referee T

. u. prGpri.aue awct.rd of ccmpensar
decided by the Referee and bef
pensability of this claim. ,>To
ta :en uhe extent of disabil
ployonent with ohis employer,
this claim to Referee Fink to
claimant is enfitled to. Ths
Oraer ,ias already beei’i j.ssued
appea.rs to the hoard, since tr
mination Order is .final, the
claimant's epicondylitis of th
termincd.

e Court; o.: Appeals' dc'.''s,ion
ink to aordermine vh'.ai ir.
ion v.'ould r^a. Tlie :;c.l''. .isau;
ore the Board a .as the ci.'m 
evider..:e .v'as p.resentea :.r
ity due to claimant's o:
i’he.refore, the Board rsr.;,:'ica.
deterrair.e ccmpeinDC  ^ion
Board notes a Doterm.i.. '.acion
and it v/as iv. ot appea'Led. i ..
o 'aw'ard granted by u'ne Deuci
e:<tent of disa'oility .fa:;
e richt elbo'.v ha.;: bee :le 
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CLAIM NO. C 153689 

HAROLD CURRY, CLAIMANT 

November 24, 1980 

Welch, Brunn, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

0~ November 6, 1980 the SAIF Corporaticn (SAIF) forwardeJ 
:::o the B_oard v2:r ious in :format ion conci;;rning this c ::i.a:: r,. . 
Ci2ima~t h2d originally injured his back on Octo~er_25, 1968 
'&:-id tH1<icrwent sul:"gery. ci'he·clairn wa:-..; closed and cla:.i::ant:'s 
aggravation rights have expired. 

Clai~ant was hospitalized on Sept~mber 26 1 lS~0 ~ith 
comp:'..c,i.nts of .low back pain. Re unclc:::--.-:ent a ::,ye;..os_,rb;n w:-1:.ch 
was i~terpreted as being normal outside of the residu~ls 
from ti.~ surgeries. Ors. Cherry and Berkeley felt~ ~e­
co~pression at L3-4 was indicated co be followe6 by a fGsion, 
if necessaz-y. 

The SAIF indicated it d~d not oppcsc an own mo~~on. 
order r~opening this claim as c~ Sept02ber 2S, 1~80. 

The Boar6, after ~eviewing ~he evi6c~ce int~~~ claim, 
finds it warrants reopening of this clai~ effective Se?­
te_mber 26, l9i:i0 for pa.ymen:: c/ cor:1r,-2n,;a1:.ior. a.nd othe:r 
b2nefi � ,s provic2d :fo]~ by law '..l:1til closed I p-1r::;uan-'.:. t:.G 0:L~,s 
656.2,J. 

!~ IS SO ORDERED. 

WCB CASE NOS. 79-2040 & 79-4874 

IVAN E. DAUGHERTY, CLAIMANT 
Franklin, Bennett, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order on Review 

November 24, 1980 

'l': ,· S.Z\IF Co:'.:"por a t.i.or. ( Si,:~:r. ·). ret:;ue sted tl·.,:-; B...:<.n·:..: cN::..;:; ;_, 
t;.hr.::: Re:i:t::r.eE:'s crdE:r cr:·.::.ered i,, thi:5 ca:,,C. 3;,:!:}' :;er,·,_,, :l:c;; 
\a; Th:· cl.::i~.rnant faiJ.ec tc p:;:0-;,..-e-he l-:i,1ife:r.c.:l ~- c,:;:,:::•:.:.:,.:,:-:.1. .. 
injury \,1r,i le e:·;;t) :..oyeci at iJ S ;:.::10. s Co .--::do:·.1i 1, :~ ·l:t,:,; '. 2 ) t.:'.: -' .:,:-:,':, :._ .:-~ y (-! ~: 

r;~d n.t, l~ct .. :~a::_ ~~.;:~--~ .. Y.\~lcds_;c: 0.::' t}~_.-:: clc.1.imc~d ir1j·l1ry; : :; ~ ~- :. . -f~r.-.·· 
.,.._ · c .... ..... - -.. "j • ...., A-·.·;, - - -- ::::i. ·- • ... ,,,..._ .:. .... d ~ r-- , ... .:.. -.. ... '-1 - ... ~ ·::- _. 1,.., " n "' ... 1 •·· -;; ~ · · l"I • · · ··· o _t-'-'- ·yc.:.J. C.!,(L:, .J..;. ,:Jt.:;;;..t:;:. _;_, .•. •;;;JU -L._-c·,. u.l '--'--·'-•l•:.l• C. ,C ·•·'-'·-•·· •·. ,. 

C-_1·v=· t1' "-'L:.ly ·1~r•,--; .,.,,_. e,·--a·· (•-1 ) e\,7L•"1 i·-l.:: , ... ·,.·,·'r~::n~- ... ·c-1-, 1·· 7 • -·.-·.a.•-' .... c;; . f.••'--- J....,. .... ..L,_!i;:;, C4.J... :t 'I...,.! ._J_'-.....__._ ~~CL.1. ,_ ....... ~ ............ .J .............. -l 

good ca~se fer :ail~re to give notice, the e~~lcy0~ ~~s 
still p~ejudic0d. 
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;!_ ___ _: 

CLAIM NO. C 153689
HAROLD CURRY, CLAIMANT
Welch, Brunn, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

November 24, 1980

On November 6, 1980 the SAIF Corporation (SAIF) Forwarded
no the Board various information concerning this cla;int. ..
Claimant had originally injured his back on Ocr.ooer.25, 1,963
and underwent surgery. The'claim was closed and clalirant' s
aggravation'rights have expired.

Claimant v;as hospitalized on September 26, 1980 v/ith
complaints of low back pain. He underwent a myelogrcum wCnich
was interpreted as being normal outside of the residuals
from his surgeries. Drs. Cherry and Berkeley felt de­
compression at L3 4 v/as indicated to be followed by a fu'sior
rf necessary. i r

The SAIF indicated it  did not oppose an own m.Ov:. ion.
order reopening this claim as of September 26, 1930.

The Board, after reviev/ing the eviGcnce in this claimi
finds it v/arrants reopening of this claiit effective Sep­
tember 2G, 1980 for payment cf comp'ensation and other
benefits provided for by law' untrl closed, pursuant to 0115
656.276.

#

IS SO ORDERED.

WCB CASE NOS. 79 2040 & .79 4874 November 24, 1980

IVAN E. DAUGHERTY, CLAIMANT
Franklin, Bennett, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order on Review

X . ^ SAIF Corooration (37i ), requestec t. o uuar'
the Referee's order enrered is this ca.sc. S.lTF ::civ
(a) Tim: claimant failed to prove he sufferoid c. comp 
injury w'hiie employed at D Sands Co.''.domir;ium; )2) t.'
had no actual kr.o'.viedgc of tie claimed injury;
plcyer and SAIF were p.rejudice a by ci a .iinant ’ .fci. liv
give ti.iely notice; and (4) even if Claimant :^s1:.al';l
good cause .for .failure to giv :; notice, the emulcyer
still prejudiced.

■;e\Me m
:aa 1
^ emq>icy.

lO
■ .'H a

m
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a.,~ai:-1s!_ tl-.i:-:; 0n1ploye:r u··.c"_J .1 afU:::c G::.L:e::-;s' c.cr.:i,_.·, oi ;.~_.s 
3.g]r.J.Vd,:ion cl.2:::..'"1, '.Jui:. sc.ill \i.thin o:ne yea:c of thf .. , .. ,::.}r l~J7d 
inciderx. , ThE~ Bodrc: /.ir1ds tr .. ::i c::insti-:::ut.cs ,;oo:: cc:::;·-
a.Lci c:c_.:1 imant 1 s cL::im is• not "r:iacrt::-"d as u:-1tir:1c.1.y. 'i':·,e .<•c1r:l 
does ~ot find SAIF or the employer has establis~ed w~s 
prejudiced by this late filin0. 

Cn the P.krit,-,; or this cz,se, the Bea.rd doc:.: nut l' i.;-,,~1 :~.c:-_i: 
the cluimant suffered a new ao~ inte~vening injury w~ile. 
employed at ;) S&/,ds Condominium~_;. The evidence c::;t-.::i-~-~ ~st:~L 
that c_aimant's back pain resulted from his coughin~- Th8 
_·i_s:;ue t.c, be decided _:_s did this cougn arise out of c.,:;: in ·:.:2 
course of his emolcvment. ~his issue was recently dts-
cus sed DY the O:c~go; Supreme Court ~;·1 Roge:c S V • s.u.:i:I·' 1 .rn 
O;:Jinion filed on Se9tembe:::- 9, -,_9so. The Cou::"'.'t ii1c;:.~at ca::-.2 
actcp-ted a unitary "work-connection" ap9roach in place: or -che 
cus-co,·,,c..:::7 r:techani::;tic two-pro:·1qed nethocl of ar..aly:c:.:.i:: :·;£ t:,is 
iss.:~. ri'he test set forth i:,.; if tr1e ir.~u:cy :-1a.s c.~;_,tf, :ier:t 
' ~ . 

1.-:'ork 1.·clatio:-1';:-,ip, t:-!en it a1:ises out of and in th1.:: cc.,.1rs0 
cf f:m~::iloyme:1"':. In this ca.se, the Boa.ro. doe:: !·.c·..:: ::i.,J, ::;;_::f­
ficie::-i·--= v,,:,:::-}, ~~elatior1.::hip bet~-1:2:er, c .... ai.rr.a.nt' s v:~n-~: a,·:c. :·,L~ 
cou,=;h. ·:.:'he cough ca::.,not br:; truc2d to ::la:i.1'c'":c:1r-1'.:' :~ vmrk - ~:) 
some~ ::i.::;k to w~.ich he w21s expc:,;ed while 0mpl,:)~cd r:,y ·,:hi::_; 
E"",,clovE.:r. '1'1":e coi1oh was onlv :i.ncidei,tal to c:c_di::-,c::·,t' ~; :,10:ck. 
T~~re}are,- the aoird r2vers~s the Referee's ~indins a~ a ~~w 
i:--: j ur:/. 

'I:·1"c:' ;:.,oan::. £.i.nds t::-;e Referee correctly n<J.,=.cr': 
of t~i~ caj2 ~~ he~ order. 

Ai~cr a d8 hovo revi~w ~ ~he ~ecor~ 
3c~rci Le::21cr:0s .1 diff8:,·2n·:~ cor.c~:isior, 1:..:·:a.n 

• I 

c:;..._:-ly :.:_,J-/6, clccL:.:c.~1-,:,. -;-,r,~ie sa',,.c:.:-ig a :?ie:.::e of: E;: __ :·:::c , ;x,,,i __ ,-.'>-" 
c,nd fe:....: ir:c,,C=:d.::.:~te lo,•; back ~,,:,,:'_n whic~-- :i:.::.ci,.~cc:: ,~,,-.'., :-::is 
12£-c 10.:c:-j·• c:L~:...iiT,a~·1t 1 ~~ ur,cont:rc.U.ic·ted test~~~~c~·;.,, 1 •:.:1<.3 __ ~L.:_:_ :-.. -
tole. the m_:r.,...:.;er cf the condcn_,:_niw,:s he, ·,,1a.s ,:·c...·L. :-.. : .. c. 
beccu~,e his t,.:_,~k h<Jrt. Cli.iirr.&:ct did c; }_a: .-.~. , . 

. _, ,r -~. ~-~ 

this e:-.1r.,.101er i.:,r.t..i} i-'iarc:r: 23, ~9·;s. 
ttrouqh its man~se~~ did have ~ctual 
that c}dimant 11a.d h:..:.rt. his bac> .. 

HGV/C\TC.:<: ,· -:\.~ ·2-·.\,;).'. : . .,::/C:..'...., 
L(~ t:'..cc, c~.- : .. :•.)v12 ,~,:,.:;,:: 

'I'i1e, Boa.:~;:.. :::: .inc.. s t :1 a·,-_ c v 2 ,:. i :' tl-i"' c.,pl c :1a:: "!"" •.. __ ,_, :-; c .-... 
actt.:.a.l ;_otice · OJ~ kncviled~.;e, c:-Cainant. c:,:.:; cabJ_ i_:,w,,-': g ;J, ,. :~;:'. , ,:,: 

Eor f.-~:~ J_u:;:-e to ~~im12ly acivisc i,·.:-,is e:::::,:,;.i.oye:;: 0:c: ,,.:.,, ~.,: = :· ----_:- ., 
Previously, claimunt hud suff:.::c•~:d a low i:,<';.::j~ L:.:; ~1.-y , .-,_:; __ ;_;,_ 
er:--.ployed. by a :,iff8ren(: e:nploj,:!l~ \•,hoc=,c-; wo.~_-'.s.t':j_ :::::: : ::;c..,n~ :. ·3,it: .. .:;r, 
ciaim s2rvi.c,?: agent was Gate.:-,:;cDor.a1.d (Ga·.::_a;;J. /\:;:·.: .i ·.::.:-:6 
,Tuly 1978 inc:;_c:•.2n::, cJ_.,1imant: .:-: mea.:Lca~- hil:;.a·, :.'.~".:.-•'.; ~,: :,:. 0:: 
Cat.1:;s ·.mck:i:::- tiH:., old ::::1.<'1.;.m. ::::r. i:-'c0ri.;.n:C'f 19 .,, ';. l,'....:.·:::.:~:-; ,.:. _ ·.: .i.:~: .. 
cl 21 irc1:i ·n t~' ~-• tiS~ ;::-;-~~~ 1l v<1 tic :,:l c 1a. irn ,._--.-~·,. t: !1c. 1::- ,:.1 !::> -~; -r.:.l'": :-~. -:.- :: ~,._ a :Li;Lt\ L·:. ~: i-:u (:~ 
S·uf'"',,r:··.,;., a ···1 1 '"·' ··1·J··1·~" · '1'"•,,, '.·,-·-,1-,"' ·L=-:r--'i:C- ·t··.,···.-·· ·.·.'.,,,1- : .. -:-~:::::c _ .Le t ... """' 1 t..:-\'\f -•- ! \... .i.... _}_ .. J.!~ LJ ...J~ • • ._._ . .L ..1.\..t .._) ..... a1.i. •• L- ............. -~·-

fa_,:; ts, claL,\ztnt was lc:i ·co be:i.ieve hc_s .,:.s·c;: .. ·:·.\'c.·.:·:_cn 
c:iaim i:ad oe_sn acc2pt..~J. m1d -L-: __ (~rE:fc,:c,:' ,~:i..,:i i.".,._;-,.; :c:. i::.2 ,, 
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m

m

Oi. j'.j.sclaim against this employer u .rJ.l after Gare
aggravation claim, but still 'Mthin one yeai' of the o„,ly 197B
incidern:. , Tlie Boai'd finds th.: b constitutes qco~ caa::  ;
and claimant's claim is'not barred as untimeiy. The •.oard
does not find SAIF or the employer has established it v/as
prejudiced by this late filing. .

Gn the merits of this case, the Board does not i.i.nc! tliau
the claimant suffered a new and intervening injury wnrle.
employed at D Sands Condominiums. The evidence cstablish'Js
rhat c_aimant's back pain resulted frorri his coughing. The

iue tc:/ be decided did this cougn arise out of or in
course of his employment. This issue was recently dis­
cussed oy the Oregon Supreme Court i.a Rogers v. SAIF / an
opinion filed on September 9 19S0. The Court in t'nai; case
aaopted a unitary "work connection" approach in place of rhe
cus'comary mechanistic two pronged method of analysis of this
issue. The test set forth is if the injury has sutf.'i.ci.ent
work relationship, then it arises out of and' in the course
cf employment. In this case, the Board doe:; r.cu find suf 
ficien.u v/ork relationship between claimant's work and nis 
cough. The coij.gh cannot be traced to claimant's work .'n to
some risk to v/hich he was exposed while employed by uhis
timployer. The cough was only incidental to cj^aimant's work.
Therefore,’ the Board reverses the Referee's ;;inding of a new
injury.

01 tni.
Board finds t:he Referee correctly
:ahe in her order.

L V 1.P

After a do novo reviev/ o;:' uhe lecord irj
Beard reaches a different conclusion chan ti.<
July 1978, claimanu while sawing a piece of
and fea: im.redi.ote lew back pa;!.n v/hich racia.
lef'c leg. Clai.mant' s uncontradicted testimci
told the manager of the condcrr.iniums
because his back hurt. Claimant did

wa."
r lie

this employer until March 23, 1975. 
through its manager, did have ictua
that claimant had hurt his bac/.. 

ne;
no'
Hov/eve::
notice 

'vU'S
.cia;

. e. I

■ ■.  U.  L.
e. In
 cc ir.

.T.C;

rj.'. :jye.
vnige

m

The Eoara iinas than even, if the employe:
actual notice or kncv.'ledge, claimant cstablic
for failure to timely advise this employer of
Previously, cleiimant had suffered a lov/ bac);
employed by a ;,.ifferent employ:;.'! who:se worke;:
claim service agent was Gate.; AcDcnald (Gauc:;
July 1978 inc.id.ent, c.l.aimant
Cates uiider the old claj.m.
claimant' agig:;. vatic .n claim
suffered a new :..nja,ry. 'itiO
facts, claimant v/as le.i uo bej.ieve his ’iggi
claim had been accepted and t .erefore did r

medical bill
r. 'February 19 7
on the basil u
card finds tnc.

.... .. • .;c.
iie .\ goc V.

s ' comi'. 1 sat.

 '.'..re o.' o'-'

11.!;

■.e.t:
. on

iC
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T>.,:; Ref e:cee·• :-:; corrected crder 0~1 reco::-.sic.er3.~.ioL wh:::._c:: 
reinstated her ord0r issued. on November 30, l::J:'9 ·i~. mo'dified. 

'i':-;e SAIF Corporation's den.ial of this conc:i ti'0n on thi:! 
})a.sis tnat th1:.:.~·e was :,,)· cause.::. rel3.tionshir,: ;.:;ei.~w0en cl.2..ima:·~i:' 3 

condition and i1~~s employment i.1 July ·199 O is :;~estore(: a.i·,d 
3.ffirmed. 

T~1e rem&i::der of the Refe:ree' s o:::·der is ,:.fti:crr,ec~. 

WCB CASE NO. 79-10, 988 

GEORGE A. EVERTS; ··CLAIMANT 
Robert L. Engle, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant· 

November 24, 1980 

7:-,e c:_aimc1nt seeks aoard :review of t:1,:( ·:1:; .: ..=:r(0.c:' s :::,:!,·(~.:: ;: 

which a:'!:'irm12c: SA.IF'~, denia.1 of the ccmpe;1i:,;;..;:,i.l..1 ::.y i', .: ti· .. ,:: 
clairna;::_c' s hyp,;:r-~:ensj_on condi ti.on. 

•~::-.2 :,.a.jcrity o:f th0 3oa:~·6, 'a:::te.r. c:,~ 
affi~ms a~d adopts the Opinio~ and Order 
ccp~- ui which ~-s attached hereto and, l:;y 
r:;aJ.o ,;:. .?-'t::Ct herec:-,f. 

ORD3R 

nov .;·;. ::2'- ::_e~:, 
0 f; · ... :- (; :i?..::: i::.! ·:. .. _ . 
t i • .- . 

.. J l. . � 

.. r-:-.. ~ order o:;: thr2 f-,eferee. dated :SJ&y 1::.i, :' .. 98'·. 
a£ f irrr.~·~t .. 

I re:,pectfu}j_y dis_sent. from. the major.i ty opi:, •. :.m1 o:.:: t::2 ·:<;,• :..-ci -:.,cc, 
. fo i.lows: 

I ~~inc that claiman-t's t,ypertensi,)r. ccn·..::i·-:.icm ... :. cci:,;_>:,:.:,,-.:-:.::.":· 
c1:-1d give the cJrc:ab~s·~ · .. ,ejg:7.t to tr.e O;)i:·,~o,, 2,£ C ~. :·c::,::,,::::. v,:·::J 
f;E .. s t:.rt::ate<l tl1is clairr:ar.:.t for c·~1.i1~r 2C: ·/1.~a-·:=-::;. l)r - .. '._.~:'.:-F:.:~~[' t ::; __ <:;::0·_•>:J.::_, 

ir:cli cat,'.: that c.l a irnar-; ~ had nc) ;:ice-cx:i. ~; c.·~.:·1g .1 _ r::c .': ~-:. 1.:c r, ,L ·_ ,):. .:;o:":ci i.t.:~ .. . ·. 
o•::fo:::::-e ,.:.l'-,is inciu.strial injury. CJ..aiE:c:nt·c:-_::_r__i,. _-,.,,,2v-.·:'C, r,.c:;v, 
:=ieriod::. of 1<_:'.12 °:1!10n ;ii::; ~ioc,~ p:-essu.:<: •.:ra:-:: ,.: !.e". a ::.e.:, :,-._;_·,~ al>.·,-..::y· 
a_\ thl~ s e: -~~ _in1L: :~ c: :_ a. j_ !n2·_.1. t=. ,.,;as Ur..ci er s -tress , .i .... :· . , =- -~- 2 .:::.-.-.2ri "t.::. c:c-n -
templating c~teract surs~~y. 
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ORDSi;

Th’D Referee’ 3 corrected order on recor.siceratiori v.'hic:;
reinstated her order issued, on November 30, I0?9 is mo’dirieci.

The SAIF Corporation's denial of this condition on trie
basis that there v/as no causal relationship between claimant's
condition and his emplo;/ment in July '1980 is restored and
affirmed.

The remainder of the Referee's order is a.ffirmad..

#

WCB CASE NO. 79 10, 988

GEORGE A. EVERTS, CLAIMANT
Robert L. Engle, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

November 24, 1980

T'ne claimant seeks Board reviev/ of the Rn..'eree's ords;;
v/hic'n affirmed SAIF's denial of the ccmpensabil.! sy the
claimcnfc ' s hypertension condition.

The :: .a.jcrity of the Board, 'after de novo sc\ie'..',
affirms and adopts the Opinion and Order of Ref:.'.::,
copy of which
rr.ade

c Tttached hereto and, by thi.
oart hereof.

0

ORDER

Tr..e order of the i r^feree. dated I' jay 13,  
af f irm.eci.

I respectful].y dissent from the majority opin.i.on of rr.a
foilovvs :

•Q as

I find tliat claimanr's hypertension conhition ccmp'isns.: .'.';.
and gi.ve the greatest '. /eight to the opinion of 1:. t.s/'.^er v.’to 
has treated this claimant for C'ver 20 years. Dr. ..f ' s ...;;cc
indicate that c ' laimanr had no pre exisring hyperterj.^ .'. on .sohdit.:.
before rhis industrial injury. Claii:;ant did, .'a.v .svnr. .sin'* 
oeriods of time v/hen his blood p.ressu.ie wan e .le'. ate..., tur alwav: 
at these t.imos claimant v;as under stress, i. , .T.i.a. .r.ant ccn 
templating cateract surgery.

«)
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Aspen's opinion is that claimant's hypertension 
condition is related t6 hi's tnjury and secondary to the effects 
from that traumatic injury. I feel that the entire record in 
this case substantiates this opfnion. After hfs injuiy, claimant 
returned to his regular bccupation, a jbb with a great deal df 
stress and claimant managed t6 perform this work for two years 
before he was forced to retire, unable to handle the stress any 
longer. After th:ts injury and secondary thereto, cla±mant 
developed hypertension that is permanent in nature. It isn't 
necessary that the injuty be the sole reasbn for this c6nditton. 
It is enough, under the law, that it contributed thereto. Dr. 
Aspen supports the conclusion that rt did. 

I give very little weight to the opinion of Dr. Bruton for 
two reas6ns: Ftrst, claimant testtffed he only saw thts doctor 
for ten minutes, and this testimony was unrefuted. Secondly, Dr. 
Bruton had n6 prior experience with this claimant nor with his 
blood pressure testing. The doctor makes an op±nioL that 
claimant's hypertenston was 1:1. natural progression wtth age and 
gives·no basis why he voices thts opinion nor does he give any 
explaination why Dr. Aspen's conclusion may not be correct. 

For these reasons, I feel that claimant's hypertension 
condition is a compensable consequence of his industrial injury 
and that the order of the Referee should be reversed. 

George Lewis 
Board Member 

Pursuant tb Notice, this· matter came on for hearing in 
Salem, Oregon on April ,1,5, 11 980 before Kevin L. Mannix, Referee. 
The claim1:1.nt appeared and was represented by his attorney, Mr. 
Robert L. Engle. The emp1oyer, Gem Equipment of Oregon, Inc., is 
insured by the State Accident Insurance Fund (Fund), which was 
represented by Association Counsel Lester R. Huntsinger. The 
record was closed at the conclusion of the hearing. 

ISSUE 

The issue is the compensability of claimant's 
hypertension condftion. 
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m
Dr, Aspen's opinion Is that claimant's hypertension

condition is related to his injury and secondary to the effects
from that traumatic injury. I feel that the entire record In
this case substantiates this opinion. After his injury, claimant
returned to his regular occupation, a job with a great deal of
stress and claimant managed t6 perform this work for two years
before he was forced to retire, unable to handle the stress any
longer. After this injury and secondary thereto, claimant
developed hypertension that is permanent in nature. It isn’t
necessary that the injury be the sole reason for this condition.
It is enough, under the law, that it contributed thereto. Dr.
Aspen supports the conclusion that it did.

m

I give very little weight to the opinion of Dr. Bruton for
two reasons: First, claimant testified he only saw this doctor
for ten minutes, and this testimony was unrefuted. Secondly, Dr.
Bruton had no prior experience with this claimant nor with his
blood pressure testing. The doctor makes an opinion that
claimant's hypertension was a natural progression with age and
gives'no basis why he voices this opinion nor does he give any
explaination why Dr. Aspen's conclusion may not be correct.

For
condition
and that the

these reasons, I feel that claimant’s hypertension
is a compensable consequence of his industrial injury

order of the Referee should be reversed

m George Lewis
Board Member

Pursuant to Notice, this matter came on for hearing in
Salem, Oregon on April 1'980 before Kevin L. Mannix, Referee.
The claimant appeared and was represented by his attorney, Mr.
Robert L. Engle. The employer. Gem Equipment of Oregon, Inc., is
insured by the State Accident Insurance Fund (Fund), which was
represented by Association Counsel Lester R. Hunt singer. The
record was closed at the conclusion of the hearing.
ISSUE

The issue is
hypertension condition.

the compensability of claimant
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On September 15, 197/; claimant:, the::"! ;:;.· ·~;3:...~:cc.1:::-c.•~.::l 
vice-president in charge of sales for the employc:; ·~a~ aisaul:2J 
i:"1 a parking lot at Portli:1d Ir1 te::-r.ational Airpo:c: '..1bo::: ,,.is r.:: :'..::~·:-. 
£-::om a sales trip.. :-re was struck on the hend ar:.L :-.2 ·~~nj'..1red ~'1is 
right hand. A possible concussion was. <li2gnoset and he:~~s hospit~l­
~zed for cwo days: Exs. 2, 3, 8. 

2. o~,. O.::ober· 2, l974 c~J.aimant' s wife :CE.t:t.:.rned 'hirr. to 
the hospital because he had ;:ieen intermittently co.1fussd _sinc1ci '::he: 
a.ss.ault; she reported. thac l1e ·was raot acting likE. h:i.;;:se2.i. He ilsc; 
had difficulty spea~ing. He was adrn[cced to the hcsµital for ojser­
vation and ces·:ing; these revealeC.: i.ittle, but hE'. ·:1as di.scr~.s.::-:~0.6 on 
October 21 ifi much improved condition. At that ti~e, he s~ill had 
some difficulty in' expression. He also s~ffere~ from neckacie. 
Exs. 4, 6-10, 15. 

"":I r 1 ..... - --·r: ... - t .. -.,. ~ . ·.::i..,,..., "'! ... , r--= ~ ,.... d ,.. o-.... ~ ... ~ ....... ,.. . .. ..: , ~ - . i· • . 
.,. v.;..c:!l.1.,c:.d Su'.J,-,equ1a:,1C..1.; SU .!.G-e "', .. c j_J .. L:.JL.t;; .. ~, ·:1 0.J..:~ 

neck and ri~ht shculdcr, bu~ these ~esolved by·Ap=il ~975. ~~- ~7 
Dr.· Robe:.::t C. Bu~a, H.D., ,,,ho treated claimant &t t".-:.s :1a:::-:1:~u.l, 

.:.~-=,....,...,..., d "' loc··i--.u c,,·•-,,lu·1 -·:"~ ·~-, ·.,·,.,, .• ; -.;9·;·::.·_ ... "-':..•·~· ·'-: .... ·· ,-~·' · ::-1-·-.:....;LL,,e c, C ..,_[,,::, ·.1'1'.L 'c;L..J..ucl --'" , .. ...;.;..,; .:.., '- -' •-l~- .!...:,,._JJ".• .... ,-=,, ... ·,, 
";,."2.5. st2.ble ::esidus.1, rni-ld upp2:- :::.G1:.:\?a.z;esi.s fro_rr,. p:.:o::ia·c:-.,,, .::ere-­
bra~ co~tus~on and anxiety oi te~sion scatQ. Dr. Buzi ~:so 
re?ot~Ed that claim~nt still ha~ so~e difficulty wich 0~~r~ssion 
::-:.~:.: see:!!eci to be based on·am:::..0:y. :Sx.. }.°3. 

L,., Thereafter, claL::'°':ic S'..,1-::fe~:-('G ·cor.t:i~L".:.:.ec1 ..:l:i.:.:·~:L-::u: !.:/ 4i 
·- ~,c·~.;,'.T·r--~ '-1·,·-1c·1 1·)''rti'cl1 l"~l-· -·-, --:.,.=. --i·'·•-le t-·;r·-·,r \-'V"" ~;... . 
..:..,:i,,l -•--'--:J, 4,,. ....:.....::,, .t.l_ 1 o.l. 1 • _ Ca. ..,,_ .. C..L --~': ...__,. ---"-- ~---~L. ......_.._l;~~e, : '" ,I r.;-.l.. t,.J...LL-

'.1€::~t: t.,,,o yE:arf", claimant mace ·.-:·..:::::2.r·::r...:s v1.sJ..ts to ::·:·.ys:;_,.:1.;::· .. 1:, ;;rr,d 
·..1,1c-=r,12.:. t 3 c--:ver al surgi.cal pro.:2 i:.,::::- 2 s ::o s ::c.. bi l iz..:: ~he ~::: :-.~ -~;,::,,:s ·. 
:~-r: :::is righ-: ha.nd. By Octobec:- i_-:;:;7 his ·:::-:.ght ha::~ci c•::rc1ci:'.:.::'_r;r. ,:-ms 
~; ;_:2::.io-r,ary drad his claim ;,;as Cl.05€:.C.. Exs. 15 I 17' 21-2~ 2.s-::.::' 
37-39, 41-44, 46-~9, 51, 52, 5~. 55. 

5. Ly Dete::-r,1i:1ation .O:-c.2::-s of J1.:lv 14. 1~!75, /:i .. ~g1.12!': 5, 
197.5, -=.:-1d !·1arch 1? :i.978 ci "1.;,.,.._;::;-. .:.· .... e~;,,~.,,.e.:; ?~ r.; ,-ie,:r,-::.2s f.-,·~:- ·;5 ..... ...,.1 __ .,___... ______ -- - ______ ....... -- .. ...J ..,.. o-"-' -

lj=:-c:1;:r.-': los.;; of i1is right :w.nci 2.:-,d 32 cieg·.?.;ees .£0:: 10 pe:.",..:2,1.t: \:.nscl-._._ ... 
ule~ disa~i~~ty =esulting fro� i~s iead injury. Ex~. i~ 20 52. 

6 .. I -.~ rr:>g"" ···cl t ·"" c 7 c:.: - ;:."l"" ' "' ~v,.., ".,.. t- ::.·.~ , .. i' ,., · ;-- ·_,· •. ,·, ,--., ::, t .L ... ,_,·.,-. •., , LL -.,._ C..,...._ 1,,,J ---..-. ........... ..,1,_......., .L!~;;_,-'._ ____ ., • .,..1 ~-•: - ..... ,.,--- l,. ._ 

~:<:: =eciic2.l .::e\:ic)~ts is 3})0•:tv" ~'~:"Jsr: ::-e~o-::-ts subs~o~-~e111: : :.., --:-rL:-;: 
S::.,:-.:.:.mr<=>"" • c,-;i, i'·r-; 11·-v ,.,..::ik-c, :... .... -~:=,:i·••C".-.,-.::C,. t-o ""V"'"'e,·-~;:,. __..; .).... , •. :.· . .J ... ,,.::·_,,-.-__ .' - • ..,,,--- ....... •~- _.,,,, ....,. - .. _: _ .. 1. ✓ ... .1-a .......... t..v ____ ....... - ......... - - ... L..1f.1 J.._.__ ...... _,-4-.._11._. - -

~h2 repor~s do "l:"Qf}_ect :31£: .. ,.'~ted :):·_)()C~- ?::""essu·..:-2 ·r:2~1d::_c1gs cr1 S\·;~._:r·l~(::~:- . 
be::- 2.3, ~97..'.;., shoc::.:l:; aftc,r ::!..2::..=,,-:1::'s i-,:.j·:.:,ry; ~-~'- ,Jcc:c.L.::;,~ 1.')/~;., \·ti''.::::. 

~:~ -~-as .. ,s_;::__:::i::ted tL;i the hos:Ji::,~l :.~ ,:"2 c-8:-Lf:-1.sed st.-~.•-.-_'£:. -::_-ic: :_r1 .::1:·1(: 

1975, Ja;-~·~P .. :(J" i\.l7G, ai-ici Dcce!?j::~~ :1_970_ £:-:.:+ 5, ~- !_.,.), ~:~i} ~·~~ 
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rXNDiNGS

1On Sepceniber 15, 197X claimani:, then a 5S yecir 
vice president in charge of sales for the eiLployo , n'as a'ssaulr.ed
in a parking let at Portland International Airpor : upon nis r t
from a sales trip,. He was struck on the head an:: he injured hit
right hand. A possible concussion was.diegnosec and hekwns hospital
ized for two days; I£xs, 2, 3, 8.

2. On October' 2, 1974 c'J.aimant' s wife returned i iiir. to
the hospital because he had been intermittently confused .since the 
assault; she reported. that he was not acting like himselr. Ke also 
had difficulty speaking. He v/as admitted to the hospital for ooser 
vation and testing; these revealed little, but he was dlschar;p.a on
October 21 iLn much in'.proved condition. At that C vre, he still had
some difficulty in'expression. 'He also suffered from neckacne.
Exs. 4, 6 10,  15.

3. Claimant subsequencly sufrered sot.e prcuLe.us in nis
neck and rig.ht shculder. but these resolved byApril  975. E". 17.
Or.' Robert C. Buza, M.'D., who treated claimant at t'ne 'nospital,
performed a closing evaluation on Julp 1, 1975. His i::vpv. ■...ss l.t.
was stable residual, mild upper morr:' paz esis fro.ir.'. probable cere
bral contusion and anxiety or tension state. Dr. Bute. :l;;,o
reported that claimant still had some difficulty v/ich expression
that seemed to be based on' an: :iatv. Ex. 13.

icians av;d
u

4, Thereafter, claimant suffere.d'cor timed difficulty
in his right hand, jwirticularly i:i the micdle finger. Over the
next two years claimant made .vimarous visits to
unce'm. 7ent several surgical procadures to stabilize tne
in his right hand. By October 1977 his'right hand c ond:'.tlon was
stationary and his claim was closed. Exs. 15, 17, 21 2c, 2o 5_ .
37 39, 41 44, 46 49, 51, 52., 5i, 55.

5. by Determination Orcers of July 14, 1973, Augu si: 6.
1975, and March 12. 1978 claimant received 22.5 degrees for 15
percent loss of his right hand and 32 degrees .for 10 percent unsch '
ulec disability resulting from his head injury. Exs. 11. 20.. 52.

6.. In regard to claimant's hypertensio:', , the .pattern
tf medical ^.'eports is spotty. Most reports subseapuent to ornt
September 1974 injury make no reference to hyper tension..

do reflect elevated blood ores sure'readings cn ba.vtet: 

m

;r.e renorber 23, 1974, shortly after claimant's injurp''; ivt Octc.lyer 1974, wno::
l.e was., admitted to the hospital In a confused state ,  .'ni,. in ..'"une
1975, January 1976, and December 1976. Ext. 5, 2.:.. 4J, 41, 12

#
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D' r. P:.-ul As.,..,"'- ,., - ~~·no"-· - oeu-.-. ~~ .• ,;---,: .. -·r"'··· f-,·-i·-.L'/ 
- ..:.i.. ;_, t: - , ....... _) . 1 .-... L.:....:... ~ ...:.. - ~ Cl _._tn ... ·..t .. - ~~ .:., ,;...., ~ _ 

physician sine~ 1960, recorded ~~2v~ced blood p=essure re2di~gs in 
Se~:embe~ :966 and December 1970, associated wi:~ str8S3 reaction 
to· ;,~•,r:e rc-1r•·iti"' 2'.10 anc-:c'-D;:;--:"'n 0~ ,-..a'.··.,o-,•;:,ct '"U":""~re-~v ·rc-sp 0'Ct-

. ---;'-~ i...i ~ .....> ..1.. -:- .1.:..£ --~ ...... U .. --. - --: ................ ,__ ..; ...... 1,:::, .L_,. 1 .... ~--~~ 1,.,. ...... 

'l_Vc-;:...v. Dr. l"\.Spe:c reportec nor--2.l b1.ooe1 ~~ressure r2E;d~c.i':zs El ..;une.·· 
i973 and Apr~l 197~ associaced ~ith a co2pla~nt of pleuritic ·chesc 
'Jai:::. anci a life insuranc;:e p:iysi::'°. :-:_ e.xa=;.i:1a cion, res pee tive ly. · 
Ex. 63. 

8. Dr_ John Burr, a ::2'.:ros.·..::.rgeon,. pe::£0:.LI',e:d t~1e s-,_;.:geri8s 
U:)o,, c lai:::ant' s right hand anc. o::I1er-:;ise createci :.r:..::; right hrcnd con-: 
ci:::..on. In a his~ory given to D-:-. · 3u.rr j_n 1976, c::i.ai~1:ar,t reca~i..lcd .:l 

11 he 2.:.::-t . condition" or 11 heart at :a.ck" of 20 vear s be fore :.:hat was :1ot 
.:l co::-onary o::: anythir.g signific:ci::::; . claii'Ilani: relar:ed t:i.:-lt he 1-:&.d nc 
Drc.Jle-.o:;; si·,..,~..., t-h-,,1· Dr B·il-~· ---)o~-· 0 0·· 0 11 Ju-n, ·Ju~ ·1•'17c ,-'.,,·1t ,·1"1·~-1 , _ --· - c. i I...<.- tc'. c • • , 1. ;,. _ :;;: '. - - _... • . • e - J • U '-Cl< ,.__ Ct •,, -

3.Di:: I 3 co1,d·i ov~scu7 ar S'/'"tc:im T-CJ- -,::r·-·;:,l ·Exs. ?'"> 33 . ._ .... - a - - . v c .... •"~.:i-. ·- ~·-·- .. ----- , 

9. Claims.nt te~;cifie:i th::.:-::, befJ~e Sc;pi.:2,·,·,:·:H~r ~9,t,., hi::, 
W,·,--:- -_--. ed 1.· n l]l -:i ,, ,, .-_.tr ·c. c ,_. t'·ul "'~ ,-, · ,. - : ,.., n c ;: o,- 0'/ ':°• r ? u- .. - :, 'l't" ·,.. i~·.,. C 1 1 ··r '( •) _., .• l 

u_ '-.;+.,-.,.__, .._1 L0-..> -.:....1..l..Wcl.· ........ ·.._!-~~ , ..... .i., ~ - ./ t;.'.<.: .... ,_,. .i.,i,.,J • .::1..,. 0 c,.J. 

in ·..:uio;:i. ne§',Otiations; he deal: with s2.les:nen a:c,ci engL--;,e . ..c.:rs :.'_n 
p lc:.:1..17.ing ma.j or equipment ceve \o?::.en: p::-o _j ec ts _2r.d s al2 s ; ·~:-2 ~12,l to 

• • • • •• • • r • .. oH • 

con_s~antly r:1eet a~~~line~·;. he -~raye.~.e~ ext~ns~·~e1~:; "_mci. '-•1::..c,,. o~t-::.· ?t~·: 
on n:.s crwn J .. n dea:..;.ng '.-lJ.:'i:11 otners i:::1G m::iking ctec1.s::..o,1.s., z·c..:..:c-c.·.::. ;-,:_,:; 

· Septerr,ber 'L 9 7 4 inj u::y·, he never e:-:i_)C:rienced any. s /:l?t(?r.'.~; ".:::soc·:,,. '..:c:·~. 
·with hyper:.::ensio::., ::12 never had a ci.ag-nosis of hy?ert,~:1~;j_.__--,;:i, ar.:i. he 
never rece j_ yed me C:.i. c:a t ion for hype:.: tens ior •. 

lG. Clair.,ar.-. t ftirther i::es: if ied . that, f o J_ L::iwin.~. his . in:; 
ies, ·.1e four.d t!1at he. would tire out quickly and he \•mi..:.Ll c::•:p2:.:.·tcc1':.:· 
." cl:sr,mr .. 1-y, ,.,.,,~1::·-y· ;:e,·J-·no ,.,~-h c·•~/-·i·n,_:~·s ,··1"en· ·a'-.--::·i•,, \ . .,.:; .. i.._ ~---~·-<·c·-F·· 

A- ....- .i;i; ,._:, ,Ve c. ,..:_ ~ _ J... .t. c;, J ~"ti .L L ...L - ;t.,,. c..:; r..J , • ,,.,,_ l l-. L. ~ .... +"-+-l. ,1,. f_;, , . - - J • ._. l.. ....... t:. --' .. ) ... _ •~ -

situations. He beg~n taki3g medica~ion for hyp2~t~nsio~ atou~ ~i:?hr 
,-;,1on~hs aft..:r ~h8 S2pu:mber 1974 ir.j_ury an~ has· bec";n t':ki_,, sue·:: :,~cc:::. -
:::at:::.cn evc!r · f;i.nce. The symptoms o.t ..::lammi-r12ss, s 1;,.:eatint:::ic:, .:..:r. :'. 
dizzi~0aj 0nly appeared th2reafter when he ~ou!d forge= :c tat0 hi~ 
hyper-ccn:; ion me di cat io,1. He retc.·rn2d to full E:mp lo 1'12er. ~: c,:J:J\.rt on2 
year 6fte.r riis in~i.::ry and h: .. cor::t::..rrued_ working fo·;: two y;~~:.,:cs: .:_:.:::e::: 
t,,m yea:r.s on the .Jct,, he st:z.J.l ro-;_1r:d tnat he w,:,s l:oc · 0::::'-<: .. i.;·- up;;:;e::, 
so nE: scld ·;.-.is stDc":c~ in the company. · He nm .. • o!'lly ;:::...es C(:(:2.s·:.o·.:.~ .. 

consulcing work, although rie ~eraai~s a vice-presii~GC oi ~~e co2p&~~ 

-231-

#
7. Dr. Paul Asper, M.7., who has beoa olaiiiian:, ' s fav/diy

physician since 1960, recorded elevaned blood pressure readings in
September 19b6 and December i9~0, associated wish stress reaction
tO' acute bursitis and anticipation of cataract surgery, respect
ively. Dr. Asper reported nomal blood pressure readings in June
1973 and April 1974 associated with a complaint of pleuritic 'chest
pain and a life insurance physical examination, respectively.
Ex. 63,

m

8. Dr. John Burr, a neurosurgeonperforrr.ad the surgeries
upon claimant' s right hand and otherwise treated his right hand con :
dition. In a history gi.ven to Dr. Burr in 1976, claimant recalled a
'heart condition" or "heart o.  ...V"a u _ a. of 20 years before that was not
a coronary or anything significant; 'claimant related that he had no
Drcblem.s since then'.. Dr. Burr reoortea on June 20, 1976 that claim 
int' s cardiovascular system was.noiTtal. 9/ 33.

m

9. Ciaicnant testified that, before Septcitber i9^4, he
wor'aed in nuiny stressiul situations for over 20 years. Ho engaged
in union negotiations; he dealt with salesmen ana engineers in
planning major equipment development projects and sales; he had to
constantly meet daalines; he 'trave_.ed extensively Lind vzas ofta.’ oc:
on his ovTH in dealing with others and making decisions. ■ r ctora his
Septeirfoer 1974 injury , he never experienced any. symptpms as sod a ted.
with, hypertension, he never had a diagnosis of hypertension, ant. he 
never received medication for hypertension.

10. Claim
ies , he found that
a clammy, sweaty fe
situations . He be.r ,
months after the oc
cation ever'since.
dizziness only appe 
hypertension medica
year after nis inju
two years on the jc
so he sold his stoc 
consulting work, al

ant further testified that, followin. 
he w'oul.d tire out quickly and he would
eling, with dizziness,, when dealing v?:'.
an takirifg medication for hypertension
ptember 1974 injury and has been takiu
The symptoms o.f clamminess, sweatincs

area thereafter when he would fortec
:ion. He returned to full employmcer.’:
•y. and he continued working for two y
b he sti.

in the '
. 1 found
lompany,

though ne remains

that he was too 
He now^ only doe

a vice presi dcrii:
ea.s';.
s c c
of

his iri
exper

t n s tr
about

. sue:,
take

■OOUt
a n s .
ly Up'S
casion
the CO

tone,
i:: S S f I

me c:

n
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The re·cord reflects three medical cv2_._"'..io:1s r2ga:i:•.::.:.:ng 
the causal relationship be~weiri claimant's Septe~ber 1974 inj~~ies 
nud h::.s hyp2r·tens ion condition. Dr. Joe ·c. Much, i-J. D. , 2. meC:ic.a::_ 9) 
12xamin2r for tr:e Fund, reviewed claimant's file. ar.l1. 0pi1-:.12d. chat i.t 
is possibl1c::: 'that r.y?c.r·tension couid result frorr. a head i.,,j "J.ry ;:i:_.t 

such a sic~ation would be unusual. Dr: Much added chat he did ~ot 
fee-1 ,~i1at tl1ere ·was any direct cor.nec.tion made c2cw::Qn c:'..air]:1ar.:::.' s 
head inju~ies and his'. ~ypertension condition. Ex. 58. D~. Asper 
notes t:h,1:: claL11ant I s head injt:ric.s and protractec ::igl1t fingt::· .. : :;:irob-~ 
lems coinc::.-ded w::::th onsets of anxiety and high Y:..ooo 'fL:"e;.':i,1re. E:·:. 
57. Dr. Asper stresses that claimant's chronic h;?errension Jjd noc 
develoj until after h~s injury arid notes that claimant's ~atte=~ of 
hypertension had been one of reacting to stress with bri~f elevacions 
until the head trauma of September 1974. ~r.· A3per relates tha~ 
claim2nt. • s 12vE:l of s·cress has· beer, :nuch greater· since Sc?t:ember 197L 
due to his i":,_juries ar-.c: _opir:.es tha"c the hypertens::_on probie1T1 '':'-::; 
directly related to· che Septe-rrtber 1974 injury an.:l t~·.e :;·c~:;ultan:: 
s tn:~ ss. 11 _Exs. 61, 62. D-,:. Orin :~{. Bruton, 2. carc'.i0l0gi.s t, r2v:i.ewe c 
claim2.-,t' s records, proviJed by the ~und. and exaiT,inc.ci clai;:r,a:1:: o::, 
November 21, 1979. Dr. BrGton reports that he finds very little 2vi­
dence ;:hc:-t cl°aimanc' s hypertension is related to h.:_s industrial. acci·­
dent. Dr. Erutoti .states that hypertension c'an be c:?..gJ:ra, ... Zice.d at the 
time by ·acute stress or trauma_,· but this is usua'l.ly a tran:=..;ient: t:rci::::: 
and easily comes under control. Dr. Br~~on opines ttdt claimant's 
hyperte::1s ion is ~ chronic condition which has pro gr cs 38ci with :?<;e 
c.s the na tura J. his co:,_-y .:if hy;,e·r ten:; ion. He cone 1 i..:de.s tr:2:.: t:,2 -~ lai:",. -
ant's hyper~ension is not related to claim~nt's a~~ictent. Ex. 59. 

12 .. Clai,nc:m'.: stresses t. ·- Dr. Brut:or, 1 s :,·_i_stc.d:, conl:a::.:;.s 

one incorrect it2m, to wit, a ref0~ence co cl~i6~i~--s~ok}.~; two 0 ~ 
th::e2 ?acks ct cigarette::; a day Ul1til a few ,;ion::hs :,efo::t;: >,(co c::-:a,::•· 
:.n.:=.cion. Claimant testified he ·or11.:, smoked a f,2:·;.;· ci2.a::,::t t:(::S c. ,._i~,·..-. 
I not-2 that :Jr. -Burr ·;.:epo:.--ted in .Jun.e 1976 tl-,ac ci.a::.;a-::lr ~;o.:ok.::c's a· 
pack·a day. Ex. 33 .. In any event, this i~ a ~elativ2iy ~.ns~gni­
ficanc eleLlant_ of Dr. 2ruton's report and opinio~. Ex. 39. 

lJ,. I fi:1ci the claimanc co be a cr-ediole w:.;:nc~:.,:~:. . ~~ 
-:es:.i:::iony n..:garding his ci:::;aretce ~;::1okir,g m,-~y rei:-::..e.:::.: a ·::,.: . .s·c1nc~c:> 
stand~ng as 2lni~anc appears to hz~e been relat!~c ~i~ cur~2nt 
cigarette snokin~ rather than his past ci~aret~e s~oki~~- He 
i";-1:q::esse~ me 'as ·Sei"ttg very candid and s'i:.rEiight.::'o:.:·•:;·ard .... 

-232~ 

11. Thci record reflects three medical cpraions regarding
the causal relationship between claimant.'s September 1974 injuries
and his hypertension condition. Dr. Joe 'C. Much, M.D. , a raedic.al
examiner for the Fund, reviewed claimant's file, and opined chat it
is possible that hypertension could result from a head injury bt.t
such a situation would be unusual. Dr. Much added that he did not
feel that there was any direct connection made between claimant's
head injuries and his' hypertension condition. Fx. 38, Dr. Asper
notes that claimant's head injuries and protracted right finger pro
lems coincided with onsets of anxiety and high blood pree.:;ur£. Ex.
57. Dr. Asper stresses that claimant's chronic hypertension dmd no
develop' until after his injury and notes that claimant's rjattern or
hypertension had been one of reacting to stress with brief elevatio

D  

ns
until the head traurtc o ■r: cSeptember 1974. Dr. A.sper relates that
claimant’s level of stress has’been much greater ' since Sep'tember 19
due to his injuries and .opines that the hypertension problem "is
directly related to' the September 1974 injury and c'l.e resultanr
stress." Exs. 61, 62. Dr. Grin h. Bruton, a cardiologist, reviewec
claimant's records, provided by the Fund, and examined claimant on
November 21, 1979. Dr. Bruton .reports that he finds very little av:
dence that claimant's hypertension is related to hi.s industrial acc:
dent. Dr. Bruton states that hypertension c'an be aggravated at the 
time by 'acute stress or trauma, but this is usually a transient thi:
and easily comes under control. Dr. liruton opine.s that claimant's
hypertensioii is a chronic condition which has progressed with age
as the natural history of hypertension. He concludes t'nat the clair
ant's hypertension is not related to claimant's aceiaent, Fv 59.

,12., Claimant stresses that Dr. Brutor/s Ivlstory contains
one incorrect item, to wit, a reference to claimant smoking two or
three packs of cigarettes a day until a fev.' months before the cxa.t.
ination. Claimant testified he 'on'iy smoked a few cigarei t:es a day.
I note that Dr. Burr 'reported in .June 1976 that claimani: smoked a
pack'a day. Ex. 33. In any event, this is a relatively insigni
ficant element, of Dr. Bruton’s report and opinian. Ex. 59.

13.. I finc the claimant to be a credi'ole 'witne.vs. ' .•■'i.:
testimony regarding his cigarette smoking may reflec.t a '.'ii.i.surider••
standing as claimant appears to have been relating his crjrr.tnt
cigarette smoking rather than his past cigarette smioking. He
impressed me as being very candid and straightfomward..

#

m
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'l'he claiDar,t bears the burden 0£ establi.3hi.-.g t:r12, co,:,~,..::rl­
sability of his hypercention conditiori. He must do so bv·a pr£oon-
6erance of the evidence. In the present case, I a� face~ w~ch ~ 
mixcure of 'medical opinibns which cannot be reconciled. On the on8 
han~, claimant's family physician favors the compe~sabilicy of 
clai=ant's hypeitension. Dr. Asper stresses the ti@e element in 
regard to the devel � ?ment of chis condition as wel~ as the rela­
tionship to stiessful situations. On the other hand, Dr, 3ruton, 
a_cardiologist, rejects any relationihip between the hypertEnsion 
and che SepceDber 1974 accident; he sees the develoF~en~ ~f hyper­
tension in this case as being one of prog~ession with age not 
af-f.,,-ce-1 10· 'I thr.-." "ac('-: rl':..,-1t Dr 1\cf'"C-L1 di· d no- ;-,-v2 --r o-:-)n~-i--.~l--- _. :-'! ....i_.._. '-- ..J t- ~...._u.._.. .. • 1•\..-,.. LL :..1-ct. G..- •.• t','-J.,__ ._ .. ,.._._,_, 

to exe.,,,ine the cLli:?!ant, bu.c he dici review the fi}.2s. HE. dccs 
not rule out the possibility of hypertension bein~ relate~ ~o ~!i 

a.ccident, ::m-: he si:~:,'S such a sitc.1c:1tion would be Q,usu~cil a.i1d h2 
does not see any such situation in chis case. 

In dec~ding the compensabili:y of clai~~n~'s hype~te~sio~ 
conai::ion I do ·-..--iot s::.:r:,1ply count noses on on(;. sicie or ·t~12 or:-,2:.-. . 
The r2.ti_ona::.e expressed _oy the physicians is an i::~·_.10·:-t:2..r:t: c::le:T:ent: 
I be:ieve Dr. Asper· relies too heavily upo~ the coincid~nce of :i~e 
eles~nts in -c:1:-tis case. I find it signific2.:1.t that c:1.aL::.2;:·_:: hin,si2l.f 
related that he previous 1·1 suffere.C: a 11 he2.rt concii;::·ion'' s,.::,:11,~ 2:J 
yeal-3 before l and r:,e~e. were incidents before '.3q:i-c:c::c,ce:c 19 74 whe,~ 
cla::.=i;;nt had elev aced blood prE!ssure. It is true t.:::12t. c:~2 . .L1r.ar.t 
suffered episodes of an~iecy afte: his injury, and ches2 2piscdes 
may have led to_occur=ence~ o~ hig~ bl?od p~essu~e. Thia, however,_ 
reflects mare -ot an extension and 2oncinuat~on l~-~- prc;ress1c~) or 
cla:.::"1<"int 's p:re-e:-:is-c.ing p}'.""oblei,1 ti:rnn a rLc'.v pro;::,1.e:1·.. I '.•,,,"=1-._:ld ,.0°..: p1::_-· 
~ ,...,.e -o 1 :__), .. ,, , . ..:. _....,, .... -1 :-.:..; ._ ..... - ~ ...... ·-he.,,, f~ ~t s -....... ~ ...'.:o ..... ~4-p - f:'.~ ·--- 1 - -'i.- .... c· 
;:,Uu, l..- p ace a11_, "-'-b"-.:..-Cci,,Cc:: Vil l..- ( ti- c..- or L ~~ J... 1. !...1.- ~'--·'- l... ~··'""' 

Dr. Bruton, a cardiologist, str;::!sses the p-r:og::-e.s_:_ -~·-;e na.tn:~e ~Ji: hypc-:·:·­
te6s ian -- at least in regard to this clai� an~ -- w~en he opi~cs ~h~~ 
cla;~ant'·s_ hype~~ensi9n i~ n?t ca~~ally relaced ~~ c~s S2~~embLr 197~ 
accicent. Weighing aLl _or cne evi~ence and all c~ tne O?~~ion~, anc 

consicering thes2 factors' I concL:cie tha'i:" c'iaim2~;:: :12~s ·::-:.:'.i"e:;:i. t'G 
meet his burcieG of proving tha 'cocperiiabilicy of ~~s hype~cens~.on 
condition .. 

ORDER 

:·TIS "TffEIU~FORE ORDERED cnat U1e ~:tate /i-.ccie'.,::r' __ :Cr,;::i..:;r~:)c.2 
Fund's denial of the co,i1petisc1bi..lit:1 of cL:dmanc' s :.1V?1,:·,~~;,:,:---,~;ior1 con -
dition is.aifirmed and claimant shall take nothi~g ov thss2 
proceedings. 

-233-

m
OPINIO^^

The claiir.ant bears the. burden of establishing the. corspan 
sability of his hypertension condition. He must do so by a prepon
derance of the evidence. In the present case, I am faced with a
mixture of'medical opinions which cannot be reconciled. On the one
hand, claimant’s family physician favors the compensabiliny of
claimant’s hypertension. Dr. Asper stresses the time element in
regard to the development of this condition as well as the rela
tionship to stressful situations. On the other hand, Dr. Bruton,
a cardiologist, rejects any relationship between the hypertension
and the September 1974 accident; he sees the development of hyper
tension in this case as being one of progression with age not
affected by the accident. Dr. Much did not have an opportunity
to examine the claimant, but he did review the files. Re doer
not rule cut the possibility of hypertension being related to nn
accident, but he says such a situation would be unusual and he 
does not see any such situation in this case.

#

In deciding the compensability of claim ant's hypertension
condition I do not simply count noses on one side  or 'thie other.
The rationale expressed by the physicians is an important element:
I believe Dr. Asper'relies too heavily upon the coincidence of .time
elements in this case. I find it significant that claimant himself
related that he previously suffered a '’heart condition” some 20
years before, and there were incidents before September 1974 when
claimant had elevated blood prtissure. It is true that claimant
suffered episodes of anxiety after his injury, and these episodes
may have led to occurrences of higr. blood pressure. This, how ever,
reflects more of an extension and continuation fi . a..
claimant's pre existing problem than a new problem..
sume to place any significance on these factors but tor tne  tnet tnat
Dr. Bruton, a cardiologis t, stresses the progressive nature of hyvKvv
tehsion at least in regard to this claimant when he opino s thU':.
laimant's hyoertension i.s not causally related to the September

11 of the evidence and all of the ooinioni , and

ogress:, cn,
v.'ould r.ot

ft?

s nypert
accident. Weight
considerin? these factors,
meet his burden of proving
condition..

evidence and all
I conclude that claimant
the ''compensability of hi:

nas .c....Lcto
hypertension

m

ORDER

Fund's
dition
proceedings.

  T is 'THEIU'FOKE ordered that the State Accicle'rm.. Ir:.surance
denial of the compensability of claimant’s hypcriv nsion coi'i 
is, affirmed and claiman't shall ta'ke nothing by these
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CLAIM NO. 78-8225 November 24, 1980 

GAYLE Y. GOODMAN, CLAIMANT 
Richard A. Carlson, Claimant's Atty. 
Schwabe, Williamson, et al, Employer's Attys. 
SAIF·, Legal Services, Defense Atty. 
Request for Review by Employer 1 

'j_,~1.is Amended Order on Rev:L~w is to correct the 1..)1-c_:_e_:: 
o;-; R;~view dated 14 November 19 80 whic:1 i:.-:correctly .; :. (Ywed 
the WCJ Claim No. ta be 78-26S8 .. 

I ,,., 
. "- IS·SO ORDERED: 

CLAIM NO. B53-151050 

WILLIAM MABE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 

November 24, i'980 

Own Motion Order Referring for Expedited Hearing 

On July 10, 1980, Wausau Insurance Companies 1. ~~sau) 
advised the Board that the claimant's ag9ra.vatic:1 r:,.\::·1ts .:..!'1 
this claim had expired and i:: ,:ould i~ot req::,,c~, tt-.is ... ·:!..,:::.iq. 
'1 t ,1dvJ.sed the Board that it ·;,1as p:r-ovidir..g certain : ~:fonr.;: .. : . .:..0:1. 

to the Board in the event that the claimant wished ~ape-
ti tioD; the Board ·:to reopen this claira under i::.s O•N'n Y,,-::itir.r. 
jurisclictior.. 

The medical reports from Dr. Wilson indica~ed t~2t-tne 
clairnan';:: had been working on a part t3.r:1e basis fc·.:: ar:. ()rc~;on 
county but had not worked sir,.ce .Febru.,:iry 1980. ~-,r. ·:;,.1::,·o:t: 
reported that t!1e claiman L had experienced ce,nt.:i.n-,J.ir..:J h,v: l?-3: c.,·: 
pain. ·:·rie- claimar.t had undergone a :Lu.mbc:ir l=...rc,i!1.ect1::.:/ J.!"1 ·:.:l'ifi 
for his back i:-1jµry. corlservative treatrac~nt w&,; Lr .. e:d. ~:c·,1-
ever, the clairnaht's back pain continile~ to i~crease. Th~~~­
fore, Dr. Wilsc~ had the claimant und2rgo a ffiyelogra~ whic~: 
revealed a nerve root impingemer.t which was ~econdary to~~ 
overgrowth of the claimant's spinal fusio~ or tte prolaps~ · 
of the ~3-4 disc. Dr. Wilson related this to th2 cl2i~dn~'s 
previous injury. A lumbar laminectomy was pe~fc=mei G~ 

Augu 5 t 8 , 19 8 C: • 

Sc1bsequen tl'/, the claima:-.t obtained ar. ,·'.'ctoc:1e~ ·-,,h.:: 
filed a r<2quest that the Boc:.rd. 2xercL~2 i::s C·,·.-T'. i11,otic:. :;ur '.S-· 

. diction and reopen this clain. 
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WCB CLAIM NO. 78 8225 November 24, 1980

GAYLE Y. GOODMAN, CLAIMANT
Richard A. Carlson, Claimant*s Atty.
Schwabe, Williamson, et al. Employer*s Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

This Amended Order on Review is to correct the Orac ;:;
on Review dated 14 November 1980 which incorrectly mowed
the WC3 Claim No. to be 78 2698.,

IT IS ’SO ORDERLD. 

CLAIM NO. B53 151050 November 24, 1980

WILLIAM MABE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Expedited Hearing

On July 10, 1980, Wausau Insurance Companies I. ,.i s au)
r.rC'htsadvised the Board that the claimant's aggravat;icn

this claim had expired and it could j'lCt reopen this claim.
It advised the Board that it was providing certain i rwTorm.i .:._on
to the Board in the event thac the claimanr v/ished ro pe 

#

tition the Board
jurisdiction.

:o reopen this claim under ios Own CLOtior.

The medical reports from Dr. V/ilson indicated that t
claimant had been working on a part time basis for an Orc 
county but had not v.^orked since .February 1980 . Dr. 'h^lso
reported that the claimant had experienced continuing lev:
pain. The claimant had undergone a lum.bar laminect.C:.;y in
for his back’ injury. Conservative treatment was tr._eu.
ever, the claimant's back pain continued to increase. Th
fore, Dr. Wilson had the claimant undergo a myelogram v;hi
revealed a nerve root impingement whic.h was secondary to
overgrov:th of the claimant's spinal fusion or the proiaps
of the L3 4 disc. Dr. Wilson related this to the claiman
previous injury. A lumbar laminectomy was perfcruica on
August 8,1980.

Subsequently, the claimant obtained an attorney ■•;hc
filed a request that the Board exercise its Ovt. Nioticn ju'
diction and reopen this claim.

ne
ion

ha C;V
9 76

hew 
c .r e —
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October 13, 1980, Wausau advised the Board ~~at it 
opposeo. an Own Motion Order reopening t)1i s cl air:.. it felt tl-:.a t 
this case should be referred to the hearings Divisica to b,'.. 
set foL a hearing . 

. 'l'h(: Board, after r8viewLis: the infonn2.tion fu:c,1 ~'.-:hed 
to it, finds that it 0ould be in the best interests oi the 
parties if this claim were referred to the H~~rings Civ~~i:~ 
to be set for an expedited hec:,ring. Tl1e Re: f(::ree sL, L , c.e­
termine if th~ claimant's current condition .i :·,; rE: le, tlc. 11 -::o. 
his original injury and represents & worseriing of it since 

· t:ie last c.,:Jard or arrangement of compenoation in t.hi:: claic. 
Upon conclusion of the hearing, the Referee shall c~~se a 
trar,script oi the heari_ng to be prepared. 'l':iis she.]~ 1.:,e 
forwar~ed alcng with the other evidence intToduced at the 
hearing and the Referee's recrnmnendat.ion i;-i tn.i..s ca.se to. 

, tr.e 2.oa rd. 

I':i' IS SO ORDERED. 

WCB CASE NOS. 78-5681 & 79-5698 

MARION MABOU, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, Claimant's Attys. 
Clark, Marsh & Lindauer, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

November 24, 1980 

A Requi::sc:. for :::.eview, having bee;, July fi.1.e-5 ",i.i ~r: ·::;.._r 
l'lorker~;' Corr,ple:·nsa-::.ion 3oc:crd ~~,. the c'.bovc-en·U :~::..2c ml::,,::,.- :,:~ 
';>1e SJ\.IJ? Corpora ticn 1 and sai ct Requc::,t i or R.0,..-:, <:'.:·>, ;·1c i. n:., v J.I1:.:i 
bec:.:n withdrawn, 

I'J..' IS 'I':-:E}-:SFORE OS'..DE~~D -~:-li.l"C. th:; reqU' .. J;,·.: 

pendinr_; be,fo:ce the :Soard is !'c:..'."eby c.is;,j_sseC:: 
the Rcf~r~e is ~inal by ope~d~~on of law. 

-235-

m

Or. October 13 , 1980, V7ausau advised the Board rhat it 
opposed an Own Motion Order reopening this claii:.. It felt that
this case should be referred to the Hearings Division to be
set for a hearing.

The Board, after reviev;iag the information furu i
to it, finds that it would be in the best interests o
parties if this claim were referred to the Hearings C
to be set for an expedited hearing. The Referee shc.i.
termine if the claimant's current condition d S relcste
his original injury and represents a worsening of it
the last av/ard or arrangement of compensation in this
Upon conclusion of the hearing, the Referee shall cau
transcript of the hearing to be prepared. This shall
forwarded along with the other evidence introduced at
hearing and the Referee's recomraendation in t.nis case
the Board. .

shed
f the
ivi'si: n
d de 
Q to  
since 
claim,

se a
be
the
to

IT IS SO ORDERED.

WCB CASE NOS. 78 5681 & 79 5698 November 24, 1980

MARION MABOU, CLAIMANT
Emmons, Kyle, Kropp & Kryger, Claimant’s Attys
Clark, Marsh & Lindauer, Employer's Attys,
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A Request for Review, having been duly filed v/i tn ch^''
Workers’ Compensation Board in the abovc enti hiec maut' er i y
The SA.II’ Corporaticn, and said Request for Review now navj.n 
been withdrav/n,

XT IS THEREFORE ORDERED mat the requesv. r re
pendi.ng before the Board is y di sw'iissed one thx; .1 ... * »

Orc^  ■
che Referee ■final by operation of la*w.
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CASE NO. 79-10, 276·· 

JOHN MARLEY, CLAIMANT 
John Svoboda, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

November 24, 1980 

The Board referred claim~nt 1 s request th~t the Board 
exercise its o,vn Motion jurisdiction in this cl.:tir.1 to t.he 
HGarings Division to be consolidated with a pending ~~ari~9 
·on i:he SAIF Corpore.·,.:ion 1 s {s_i...IF) denial of continui~. ·; r<';­
spor:.~;ibi li ty .=or cla::.rnant' s ba.:::k conc.i tio:i. The Re·--=-c:ree 1· =!ccr.1-
~~ndeC the Boar~ reopen t~is claim under its Ow~ Moti0n ju~is­
d.iction. 'i'he F..eferee also ordered that cla.::.n,ci,,t. was -,~nt:i. t.:.,2d 

" . 
to mec.::cal servi . .:es pursuant to ORS 656.245 and.grari(.,.:,'.d 
claim~~t's attorney a fee for prevailing on chat issJe~ • 
'rhe SJ:.Il•~ has requested Board review on th 2. ~- 1)or'.:.ion c.·:'· ; ti1s.::: 
Referee:.c 's o:cder. 1."l. copy of t.Le -Referee's m~de:c is r:t.":.ac:-,ed 
hereto o.r,d by reference incor~jo::::-ated in th2 Eoard I s c,:de:::·. 

r:-,'-n .,.,o· aro·' a£te'- 1-""·'1.1·.a\• 1 i.-,... ·• t">oe ·-·e-··ocd ·'·1 t·--: s '.~-.=.<.·e ,:; nc.'s ., . 1 J. ... ~ D r .1... , • \:.. - , J. J. ~ ..I.. J. .L .._. , . .1.. J .t .I.-~- .. · ,,, i:... ...... _, I , ..1... ,i .. ~ 

the evidence is iufficient to warrant ~eopen~ng of tti~ clcii~ 
under ~ ts O\rln Motion ~,urisdicJ.:ion wh•::·~ a:.1d :·_:. cL1i:1•· • .::.,n:. i.:.n{;,-2::~­
goes the surgery recommenced by Dr. Stain s::y for poe,:;':,r,f:::.-t\:. ,Ji" 
comper:sc:.tior.. J.css tiZ".le worked and otr,e:c ber:e::'~·;:s ;:J:.:-::;,::;_dec 
forty law u~~il closed pursua~t to ORS 656.~73. Ciaim2~t=E 
attornf'.'V .::.s entitled -co a fee 2gual ·l:O 25% of L:e:: i:-.c::-2a:,:s,:::. 
tempo~ 3~y ·tc-c.a."i. a.i.sabLi. i ty co;;·\~:,e:1sa ticn c-:..,,,1a..:c:2:5. by t:-1::.:s :; ::-c.e:;,_· 
not .to exceed C750. 

IT IS SO O~~ERED. 

-236-

JOHN MARLEY, CLAIMANT
John Svoboda, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

WCB CASE NO. 79 10, 276' November 24, 1980

The Board referred claimant's request that the Board
exercise its Own Motion jurisdiction in this claim to the
K tarings Division to be consolidated with a pending hearing
on tr.e SAIF Corporauion' s (SAJ.F) denial of continuin '; re­
sponsibility for clai.inant's back condition. The Referee
mended the Board reopen this claim under its Ov.’n Motion juris­
diction. The Referee also ordered tnat clainiunt was entitnled
to medical services pursuant to ORS 6'56. 245 and • grari
claimant's attorney a fee for prevailing on that issje:
The SAIF has requested Board reviev,’ on that portion ci ithe
Referee's order. A copy of the  Referee's order is attached
hereto and by reference incorporated in the Board's order.

The Board, after, reviev'ing the record in thrs hase, ,f.inds
the evidence is sufficient to warra'nt reopening of this claim
under its Ov/n Motion jurisdiction whe;': and :.f claimant unc er 
goes the surgery recommended by Dr. Stainsby for payment of
ccmpensarion less time v/orke d and other benefiv.s provided

by law until closed pursuant to ORS 656.273. Claimant'sror
attor2iey is entitled
temporary 'total disa 
net .to exceed f750.

to a fee equal 'to 25% of the
/ility coiTipensation awarded by

.nc'reased
t;'n3 rc.er

#

IT IS SO ORDERED.

%
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CASE NOS. 79-8193, 79-4518 
~I.• ,11• ~~' • l.lfL:-,, 11. ~• 

& 79-4519 ., · " 
I 
r.: ,, 

MARIE B. MYERS. CLAIMANT 
Stanley Fields, Clai'nia'nt' s Atty. 
Scott M •. Kelley, Employer's Atty; 
SAIF, Legal Services, Defense Atty. 
Order on Review 

November 24, 1980 

'Ji11e cla:.:n~L1.t seeJ.-:.s Board revie,,., of the Referee'.:, .:-)rd2r· 
'entcrec. in these cases. 'i'he claimant contenc:s: (l} s:-1E: : ~, 

e~titlPd to a greater award cf cornp2~sation for her lL~b~2· 
s~:-ine ic,ju:::y; (2) she is entitled to en awa.rci of :-r:·',2.i. ,.:::· cr::;,,ic-:-en­
sation for he:c injury to her cervic.::,:C ::-;~Jini2; z,.1..i (3) : lai_r.1211_1-;: 
is enLitled to an assessment of per.a.lties a~iains:.: t]··-:': E,r,;;c·:oye:::­
for itc:: failur2 to pay intf:rim comperuation ·11:.>..::.::.ir-: ~ULLC::e:<:or. 
cays~~ the em?loyer's knowledge of her indust~i~l i~ju~~-

c:..aimant, a 52-year-old lead. girl w~·- th ".:. ;,:'; s er.:<.-: ~'e 1·, o;, 
Octobe· 1, 197f., injct·1..:,cJ her oack ;.,,-;--1en ·she 1 .. :-:i.ppr:;d ;y·,:.-1· 2. .-.-~LLei 
a".d fc.~J. a~_rair.c;,~: c. post. '1';-,is injur·/ was diar_:,1:-:::isc-cc E;~ .:i J>J.c\ 
sprair: v,itr·; p.1:i_;, radiating d,;·i,::: the riqht le,:;. 2l::· :,::c,~,,~ --~~-,_:---,­
ti;rned to ,,.;or'.( aftGr 1:hi,:; ir,jury anci did r.o~ r.i.i.ss a".'_ -~1:--:,c fro!, 
worr-::. 

Dr. Poole found that c i::i:-i,ant' s conc.i tio:1 , ':'.IS ;_ ,~c.icc.l .. :.y 
si::.ationctry i-.ts ut Octo:::icr 20, ::.J76. ,i,_c_ felt t-: .. :1 cl~.:..:::.3.nt ·,Yu.J_,i 
~ave no perm~~snt imp~irment J~~ to ~nis in~G~Y-

1,-_ Februc11·y 197·7, Dr. B·.J~ .. in beg;__;:-;_ tre2.·::2-:-,q ::Ja ",::c"1c: ... • .. 
r~port\:.-t"~ t~~~t·t ~la~nla.r .. ~, contii1~Jed i.:o r-,a.ve p2:.1..1.:·~ ~ ri J,:,3:- to-;.,/ >..-~.cf: 
1.vhich ·:~dic.ct,2d down into her ::.-ig11t. J.C<:_i, pair. t<~i".~-~--:d L:,(,: .1v.:>.. 
a.rea <:-1::. th2 lE·v2l of the skull, tencerness :x,,c. :.::c:c(~~-;cc;s be·.:wccn 
her shculde:c. Clairna:,t contirn:.ed to '1,ork c.~1-:::. ~':.i.5 no,· m.i.s~, .:.!.:--,y 
ti1c1e from 'c.'ork due to these cornplai:-lts .. 

~r March 1977, Dr. Boli~ ~eporced cl~iLl~~t• - co~ci~ion 
':las :nL,c ;-, im~J ::oved wi tncut irnpa :.rrr.cn t. He n::l.::,1 ~.,:;d -:~ u: J.'. ·.a:.;_ 
fer n:~suiar \·iOrk <lS of ~'ebr_Jar'/ 18, =..s77 &r.d ;:,)llr!O. ,;t_:_'. cc,;:c1.i--
tion t.C ne ffi(:d.ico.lly '.;t.ationary as o.!." tJ1ay ,_;;·_,-, 

c:Laii:-:ant: ,·i..i:; refcrrcc. tu ~ _ r-,:,1.i}so~-, j_n ,;·ur.c :J·_ "1" '.,,; 

Poul .;en di.:t\"ji10Sed cl.:1ima.n t I s ·-· ·.,nd~ tioa ::,:::.· a ,:h~: .:n i C : . :-: 02:.r 
dc~;enE1r~ti\1 e di .. >3c \·,1f-:ic;>t he ::c-;.L·c '(,,l2i~-~ r;ro1J·~:b:.:..y yi\··ir.,~~f i ... _ ~ 
·c.-rouble, when.eve:::r ~;;1e over st.re~: :;el:; it. He .. i:·e: c o.Y:.1111..:: n-:1-.:: .: ·.--.:,c. ·,·. 
claim,:n:t conti;~i_:.e w.:;_tr-. buck e:xt:~rcis-,~.:=; cmd ave id "JS>.. · · ·,,.-,.i: : :· ::; " 

· her conc'i ti.o;·;. He fo1.,;.nd that cL1irnant had 2: fu 11 :·c.: .. _ . .: ,~,~: 
motion of her cervical spite. 

0:1 May lB, 1977 c.la.iman-: •,ras se,:o:·1 .:JY Dr. i::::.i·.1 .j~/cLc·,. 
Ee repo:cted ::ha·c. she had no ci.sabili-c-:/ impair~cn'.: ;_::,,-..., t:,2.;:·.:::,­
fore, · :i:i2cor:ur.ended clos·.:..re of t.::1.e c2.aim. 
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WCB CASE NOS. 79-8193, 79-4518

. • i« V .. & 79-4519 ‘ '
' ; HMARIE B, MYERS. CLAI^NT

Stanley Fields, Claimant's Atty.
Scott M. Kelley, Employer's Atty.
SAIF, Legal Services, Defense Atty.Order on Review . .

November 24, 1980

The claimant' seeks Board review of the Referee' c order  
entered in these cases. The claimant contends: H) the :s
entitled to a greater award cf compensation for her iembai 
spine injury; (2) she is entitled to an award of grea've.v compen­
sation for her injury to her cervical spine; cicd (3) :;:laimant
is entitled to an assessment of penalties against the emp';oyer
for its failur e to pay interim compensation wichin ?:ourceer.
cays ci the employer's knowledge of her industrial ir.jury.

m

C ciimant, a 52 year old lead girl with triis env;'/:..: yet
October 1/ 191E injured her back when she trj.pped v .^ver a
and fe..l againswu. a post. This injury v/as diagnosec, a; a
sprain v/ith pair; radiating dtr.vr. the right leg. Clairia:; t
tinued to work after this injury and did not miss anv txm
work.

; O;':
otilei 

tack

e froiT

Dr. Poole found that claimant's condition v'as
stationary as of October 20, 1376. hs felt li.at c!
have no pern'ianont impairment due to chis ino try.

I'.'Oai Cc.
irrant:

i.r. February 1977, Dr. Bolin began treatin'
reportvL d that claimanc continued to nave pair, in r.er low  '. :.ck
which ;:adiated down into her right, leg, pain tcrm.hd the ht; .;k
area ar the level of the skull, tenderness ar.d soreness bc“.:v/cen
her shoulder. Claimant continued to work and did nor iTtisi> any
time from work due to these complaints.,

In March 1977, Dr. Bolin reported claimant'c cchcicion
was much improved v^itncut impairment. He rod,eased, ci.rin.ail
for regular v;ork as of February 18, 1977 and c.>und jiir condi­
tion to be moidically stationary as of May c, 1977.

Claimant v/,d.s referred to 'r. Poulson i,n dune I .'7  .
Poulscn diagnosed claimant's  vendition s.s a chrcnio; d ,rba
degenerative disc which he fe.;/c v.ias probabi.y givi.r.g :n. i
trouble v/henever she overstressecl it. He ,roco.Tmrind..w' cha
claimicnt contir.ue with back exercises cuid avoid "ag., ■••vil
her condition. Me found that clairaant had a full ri. , i c
motion of ner cervical spine.

On May 18 1977 claimant v/as .see:'! by Dr. Dei
Ke reported that she had no disability impairment
fore , ' recoismended closure of Lhe claim.

• i li'Sl : I'l
.• 4. *,
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August 1977 Dr.· ?oulsc,;.·. reported that cla.i1t:c·., cc::-
tinueC cc work and had i~ter~ittent episcdes cf ~acR ain. 
He felt. that claiir,ant would hc1ve a very smali p0c:c:t:lc...:·,.:..,.:t d:i.:o-. 

· .;.;.bili ty based on ·?ain. . Later, on Nove-;nber l ,, 1. ·:, 7 7 :.:n.-. .- . , . 
1:,-'oulso,·: reDor'.::.ed claimant. 1 s c.:i:-,c.i ticn was sta t:i::-nc,,._.-; ·:.t:1.C:.' · ~- · 
' .._ ... ·,f. i , _"·; • 

the cl,i:.m could be closec.. ·bee; felt that cl.:-, .. f'.i-.:.:1:. :1.::i.c . .;o;r:e· . 
. h. ,., . •• 

bas0d on p.::iir., but very L. t. tle bu32d. on ,iffy .1 2..o."~~; . · 
~- l • .,.~ ': i ' 

ci sabL.: i.ty 
c~ motion.· . 

On January 20, 1S78 clairr,ant suffered a :..-2ccr,c.:. ~;nj·,n:::1 
~:ile lifting a bbx of shades. S~e reported that she i~j~~-~d 
her rie::::k in th.:..s incide:-it. D:::-. Poulson saw c la~ ·,r.ar, ·: ... : f ·::er · . 
this injury and repor~e6 that 3he co~~i~u~d tc a0·1~ 1tt ~ark. 
H2 felt that ~i.::timant I s svmotoms would subside ,:·.1c·. ·:.:!· .. ::..t. 

..l L 

clair:1a:·,t. vio..ild have very smal::.. amount o:f .irn:;c~i.rr..c~:-it ci~,e Le 
t.~1:i .. s i:.,ju:cy. I--:2,.notE::C::. that c:.._:.:_j_rr,~nt cor:tin\..:..,cC ·L., ,:,-:.,/·"r:; ~-"'·· 

did net ~iss a~~ work be2ause of this inj~ry. 

C:r: Ap..:-il :J, l:-178, clairr,c..nt agEd:--1 inj-..::.:cc:,i ::i.,::,~· :..1,,,c.k .v1hii<-: 
m,:;vi:;,,g 2o;n2 hE>:~vy. box~s. ':.'his· it1jury vas di.J.•;"c"",0S8~~ 1::::, "'" 

lumba~ sprain. Claimant was ~eleased on May~~, 19~~ fci jer. 
reguia:: work. 

:::-L ,July 1978~ Dr. Pouls::rn report2.d t.:-.&::. cL .. Lna,-.!.:: !1:'.d 
co:.1tir.ued -to ·.-.~:::::k thr0·c19hout ·.::.·i:ese inj·, .. n:::..e.:5. "i-::~ ic. ·: ·t::,.c,.::. 
cl2.::..ma:::ct. hac -1.e,;~; thar, a 5~~ _i:rr1pc..irment c.i:6 -;:c .be-.: .:..r.·_·, ,!:cy. 

Cln Sepi:ernbe:.: .?.l, 19"'"/8 a .Jc:~-t.err-.ftLin0.t:Lor1 (;~.j•t:::r:~ ':/(.-:::. ~~·;.s~ll:.~~ 

c·r, the Oc-i.::obe:;J~ 1, 2. 9 7 C injury, a:13 c:t. ::c, imant v1a.:--=: ,.\.12'~·:deci. ,-:.::. 

co~pensation to= th~t injury. 

=:i:c. Pou:..sc:1 .- 1.n Nover:tber .L978, repor.-tcd t.ta -~. ! .-~ -~:on­

tiriued to. treat cl3i~ant cons2rva~ively for ~~r ce~vi~a~ 
l ·Ln!lbar sprain. He :noi:.eci -tha t clairnc1n-c had imprcvcc. ::::.r'.°i, :::·-.. ;:-1-·.·.:. 
bu·c:. e:s.=;er:t.ial:L~r remainec cd:)()u·~·- the sc..:ne. 'r-:e --~-~J-c t.;!(~ i.:,-::·-:_,(_;--

nosic", :.::or cla:i::r.2.nt v.'."J..s co~1ti;-it'.cd anc.:. -~:ect:!."r..:.,,:.:. :-:,.::.n -.::·. z~ 
pcrmane::.1t bc.1.s:-:.~:. !Ie fel·t that an:,, disability ,:::2..i_:1.2.r:·l.. re-· 
ceived shoul~ b8 bnsed on pai~ only w~ich tid limi~ ~~r 0c~ 

t::..v::..ty. Ee note:d that clairni:.rt"~: was v.-or:-:in~:, cL·, ;, ~-:•'.:· ,,'r-. .::.c;. 
did no<:. :ce~ui:::-i:.:, re1-:ietitive ber.d:.n0 c.:.:- lii::i:'.";·:·. :::: .. ,~ C::.acJ:lC: i,~ 

was de,:renera t:i ·1e. lur.1bc:tr disc c; nd a c:1:ccn.ic Ct':: r, ·.1. .-;,;.~. :.,,)r ... :.:,. 

Or: .March ~, 19-i•J a Deter .inat~on Order ·. a::, ::.~~::::.,-';,_: ·0:;. .~_;_. __ 

Af>ril 30, 19-/8 i.r.jur.y. Clair ..• •(1·,.: wa:-;:; ,1wardec. ~)e.r::.oc:· . . :.: · 
tempora.,_-~• total disabilL:y ccr..::Jen:sa.ti.un fer t:-_at i.r.=;· __ '.-~'· 

01 .. :\la:cch ::SG, 1979.- cla:_r,w:·~t s·..:istaincd 5 .. :,::u.':-/ ·':: ;·,2r 
,ri9ht }·::-.ee. D::. Pouls0n re;:iorr.ed ·.:ha:: cl0.i.J:.c .. ~'t.' s k:-.. :.--, :,.L­
Jury also ~ggravctt0d her back conditio~. Cla~m~r.: ½~s u~~~:r 
to work 0ftcr tne March 30, 1£79 inja~y. 
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Ill August 1977 Dr.Poulscu reported that claiirK'. r ci;;: 
tinuec.  Co v/ork and had ir.ter.aittent episodes of bacj< ain.
He felt that claimant would have a very small permanent dis­
ability based on pain. Later, on November 1,^ Ir.ll Lr.
Poulson reported claimant's condition was stationci.r/ 'ano
the clcii.m could be closed. 'He felt that cla.rrn.nt had .soirie'
disabii i ty based on pain, but very liutle based on anj^lo'ss ^
of rfiotion.  " ..

On January 20, 1978 claimant suffered a eeccnd injur;/
v/hile lifting a box ox shades. She reported thc t she injur
her neck in thJ S incident. Dr. Poulson sav/ claimann ofter •
this injury and reporced that she continued to do 1.: ^r.t 'work.
He felt that siaimant's s^ariptoms would subside one
claimax: L would have very small amount of impairment due tc
this injury. Ke. noted that c'^ aimant continu^ c to wov.-'k c.no
dad nor. miss any'work because of this injury.

, On April 20, 1978, claimant agai.n injure
moving soma heavy, boxes. This'injury v/as die
lumbar sprain. Claimant wa.s released on Paav
.regular v/ork.

1 her .while
piosed as a
12, 197 8 fc.v her

In July 1978 > Dr. Poulson reporred than cln,.Lmu?.i . r h:'d
continued to v,r;rk throughout u'hese injuries. He xc ;.. r uhei x
claimant, had ^ess than a 5t .impairment due tc hex rrrj, ury.

On September .?.l, 1978 a Determination Order v/a.'i issue;
on the October 1, 197G injury, and claimanL v/as rv/arded nr:
compensation for that injury.

Dr. Pouiocn,. in November i97B. reported tna 
tihued tc.treat claimant conservarively for hrr
lumbar sprain. He noted than claiman'c had impre
buu essentially remained xibout the same. He i'al 
nosis for claimant v.’as continued and 'recurrevr
permanent basiF,;. He felt rhat any disability
ceived should be based on pair, only which did li
tivity. lie noted that claimani; was workj.ng o.\
did not require repetitive bending or lifting,
was degenerative lumbar disc arid a chronic cer

1
ae

... .1.
ai
mi.

’Cn 
v' j. c a ...
S • .'iTi; ewx!

he prog 

/. r. ;

"Ob whic:,
;.is d:.aq.nr.. 

m

On March 6, 1979 a Deter: .ination Order " as issue J o.:
April 30, 1978 injury. Clair .L nu was awardee, pe.riod’,
temporary total disabiliuy cci.'.uensauion for that ir.j'.:.‘y.

On March 30, 1979 , claimaihc sustained injur;,' f: her
right knee. Dr. Poulson reported that claih/^.n.t ’ s hr..:.'’ ii
jury al.so aggravated her back conditicn. Claimant was uj
to work after tne March 30, 1979 injury.

m
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Ir, July l~ 79 when Dr. AndE.O:rs8r. exarninE:d cia.~man::: .- ~-ie: 
found evidence of chronic strain of tt~ ~ervical dn~ ~unbo­
sacral spine. He al so found .::.vidence of strain of· r:he r:...i;_::·. ~~ 
kne~. He felt that claimant's condit~on was sta~~o~ary ·on 
all her injuries. He felt the tot~l loss of fur.ctiGL of ~~2 
lumbos~cral ~pine was minimal, no loss of function in·cJ.a1!~­
a~t•s neck and only minimal loss of function in her r~ght · 
knee. 

Dr. Poulson in August 1979 felt that c~aiman~ co~ti~ued 
to have limitation at ~otion in her dcirso lumbar spine .. HG 
£el t that the claimant had a:1 :Lrnpairment equai. to 4f; of tb,0 
whC?le persor.., a result of the injury to her dorso lur'.'l.;:,ar. 
spine. 

In September 1979 clai;;1ar,t: underwent a :ri,.;ht b-,E:e art~10-
sram. This is inte~preted as indicating a _par~iali~ tor~ 
lateral m~niscus. Dr. Pou~s6n felt this sho~ld ~c T0mcved 
surgically to orevent any traumatic art~ritis from a2v0lo?~ng 
i~ claimant's ri~ht knee. Dr. Poulso~ foun<l ~~at c~ai~ant 
was r.ow _precl:.1c.ed from hre regular job Dut cot:Id s:e:.:·:c,:ir;,: 
seder. tary war:"~. 

::::: DecembF;:;:- 197 9, Dr. Burr reported that. r,e 1-:a..d .ce.·v i.(::-_,'(':d 
the ar~hogram and concurred with the diagnosls oi a ~orn 
poste:c.i..or 1:-,o:::r. o-::' the lateral me:1iscus. ::ie ::c?l ~--- _·;:;h.~~t · i.:: 
::::laimant continued 'co have s::.gnificar:t discoi:-,~c:c:.-_ j_;-t· i.-.12 ·;-:u.e · 
to the ext2nt sJ-:2 was unable to fur.ctior., s1:.rgc'~Y sh,;u}o. }:,c 
~erfonned on the kne2. 

Dr. Poul.:oon in J;c{n.uary 1980 reported that -C~cc::,:1c,,1i.:.. :li0. 
not hr.1v2 su":·ge:'.'.'v on her knee. He felt tha·l~ c}.ai::·, cc1~ld b0; 
closed ,::nd rated cl.:1:~r;1ant' s impairment at 5\, d-.,c tc l:he t:;_:Jl 
:uedial :.,eniscus of the right .-:neie. 

The eviden6e indicates the March 30, 197S inju=.• was 
reported to he:c employer by c.1.aiman t on April '::, = 97 9 _ 
c=:.c:.imant was pa..id t.c-;1,porary total o..:i . .::;~1 b:i..Li:::.y cor:-,::,2r..:::a :.:.ic,;-, 
from A9:.-il 3, .1J79 throu~.;h Apa:-il 19, 1979. i·:m:2ve::. ~,n:;:; 
~Jayme,,'.: was not made until April 26, l~J79. 

At t:1c Llrr.e of thE: h.ear.:.i.•;, clt.:..~ma:--,t::. '.-12-~; s-1· yc,: .. L~ :;J..:.! 

a.nd had a teritr! grade:-! eo.ucatj_ .. ,. Sb~ indicz.·:::..:c ti,;-1,~ ._;;-,;:; 
. had worked mo ~,t o~ her life --:: ,_ non- s}:i lled ar:d s0mi.-- ·,:-). l \c.C:. 

=iobs. She testified thc:i.t afte:c the Octobc::r .L976 ir,c.<"c~n'.: 
she lo:.:"i:: l"'10 time :f:cora \•1or1: 0-r,c conti:-nie::c. OL tric san,0 ~: :.lb. 
Huwever. afte:,_~ :-,he Ap:~il 30, ~.c1-12 ir,c:-::lent ·sr __ e sc:.i,~: .:..::e: :i.:.- °''-

. time £:..-om work and was u;1abl12 ,~o do so:,te of t:k' wo::.::-!--:. i,S . ~, '--.. 
ct:: c.. be;:ore. St.c stated that si-_e cannot \·lal k "',t::ry f c. :.: ";:~ ~:~h-~,,.:\. 
her legs and back givin9 out. She ir1.:iic.::ct0s the:,~ c;_~·,:c2 L·~ 
March 1~79 injury, she has had difficulty sleepin0 an~ te~ 
activit~es have been greatly restrict~d. 

-239-

In July i'J79 when Dr. Anderson examined claimau!:he
found evidence of chronic strain of the cervical and lumbo­
sacral spine. He also found evidence of .strain of the ricr. t
knee. He felt that clairfiant' a condition was suationciry ’on
all her injuries. He felt the total loss of function of the
lumbosacral spine was minimal, no loss of function in cJ.aim 
ant's neck and only minimal loss of function in her right
knee.

Dr. Poulson in August 1979 felt that claim.ant continued .
to have limitation of motion in her dorso lumbar spine... He
felt that the claimant had an impairment equal, to 4t of the
v/hole person, a result of the injury to her dorso lumbar,
spine.

In September 1979 claimant underwent a .I'ight knee artho 
crara. This is interpreted as indicating a parui.aily corn
lateral meniscus. Dr. Poulson felt this should be removed
surgically to prevent any traumatic arthritis fron'i cevclopj.ng
in claimant's right knee. Dr. Poulson found uhat c.'.aimanc
v/as'nov7 .precluded f.roin hre regular job but could' cerforic
sedentary work.

In December 1979, Dr. Burr reporred that he had reviered
the arthogram and concurred with the diagnosis of a tern
posterior horn of the lateral raeniscus. He felt ,that i.f
claimant continued to have significant discOiTd'crl: in che V:i:.ce
to the extent she v/as unable to function, surgery should be
perfonaed on the knee. '

Dr, Poulson in January 1980 reported that • cla:imeuat 'diu
not have surgery on her knee He felt that clai'm could
cD.osed and rated cla.imant’s impairment a'
uiGdial meniscus of the right knee.

cue tOlil

The evidence indicates the March 30 , 1979 inju.ry was
reported to her employer by c.Iaimant on Ap.ril 5, 1979.
Claimant was paid tempO]:ary total disabili cy compensation
from April 3, 1979 through April 19 , 1979. However,• inis
payment v/as not made until April 26 , 1979.

At the 'ciiv.e of the heard}.g, cla.Lmant was 54'you
and had a tentn r/,rade educati She indicated thiac
had worked most of her life a., non skilied and semi,: 
jobs. She testified that after the October 1976 inv 
she left no time from work and continued on the same
However,, after the April 30, 19"''S inc.ident she said
time from work and was unable t.o do sor:ie of 'the work
did before. She stated that she cannot v/alk very ft
her legs and back giving out. She indicates thtti s.l
March 1979 injury, she has had difficulty sleeping a
activic::_es have been greatly restricted.

.US ci a
•.vIjO

■=j. i i.e.c.
.. ■: ent
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Referee found 'chat· .::laimant had minirnai di:,al:.il:.. c:y 
regarding. her neck and back injurie~. The~efore, t~2 he~eree 
grantee. an awa:cd to claimant of 5 % unscheduled c.isaJ:: .. L_i t~~ ::'or 
her Octobe~ 1, 1976 injury to her back and a like a~ard for 
1~.er .ba-::k injury of April 30, ~.978. ?he Referee a2.f;c .:irdt2,rEcd 
'the claimant be refer~ed for 2valuation to deterinir.2 if she 
was vocationally handicapped and for ·proper vocatior.~~ 
assistance if she was found to be voqationally handic~pped. 

·The Referee gran~ed claimant's attor~ey a fe6 out oi ~hE · 
increased a·.-1ard of compensation. Gn reconsiderat:ion of tras 
order, the Referee granted ~laimant 1 s attorney a fee of ·$150 
f0r the 2rnployer' s unreasonable c.el ay i:-. tr,e p~yrr,er.t n;;: .::., _·,-­
terirn compen,;ation. The Referee- fou:.,d no basis o:: ·.-1:-, L~h t·:, 
.:; ~; se s s a p1:::"nalty. · 

A::ter a~~ ;iovo re'/iew of -che reco:.:-ci. in tl1:::_s c:aT2, the 
Board modifies the R2feree's order. 

\\I,'-:: find tr1~~ ~~Gf eree correqtly compen.sa tJ,;1 ._: :i c;.~_-_;:2,_,·.t f c,;_· 
--:.-.y 1 0•0 s o-;c·,., ... L.,,_, ::,arn~,..,-- c-pa~i·t,, s'11e· i-ac:- c,u-, ·-·- -11.-0 :r- -·Jc•:---·o' •'·r <• ... .i..... -"- .. _.,, .... ~" Ci. ::j "- e .. ....1... .... '::J a "- :J J.. ..... .• t:_ \,... • . .,l -.._ .... ._,1..J -

1, 1975 injury ~nd her April 30, 1978 injury. li~wevc~, w2 a~ 
l1ot a~;ree wi tt the Referee that there is no ba..s:i_~ en 1·1h.:.ch -::c­
assess a pena:~y in this case. ·After the Ma=~h :o, 19;9 i~­
jury, c:aimant was able to work. The firsc ?ayxent of com­
?ensat1on for ~his ~njury was made on·April ~5, ·191~. ~i2 
injury, ·however_, had been =eported to the emp:oye~ 0n .Ap~~l 
5, 1979. 'I'he i'irst p::i.ymen-i: of comp8;,sa.tio~ is a-~e -v: ;:,e 
paid tc cla.i:r.-.ar,t within 14 days ·of t:.,e dai:e -.::-ie .-.:::~,;-J_cye:r. !ia.s 
noticu o:;,: l~now_i.::::dg·e of the i:r..j ury. : _:;:·. t:bis case:,. tl1.~s stat-..-,­
tory rt-:le w'-~s not complied. with anc. -t.he, Bonrf:. ·.,00-JJ.c'i assess a 
penalty_ equal to 25,:; of the temporary '.:.c·::al C::'._.sabiL.-t:,, ·::o;r'.­
P'.::nsc:..tion due fror:1 April 18, 1979 th::.-cc:;.gh A~r:i.l 2E, J_:;'/0.i:,::r 
the cc1r:cier is late payment of compensa-c.ion ::.n ;::::·,is ca :;e. 

'I'hE'~ Referee's order date~ :--121rcr,- 27, i980 and tl-c! :):-CQ,;:t' 

or: reconsideration dated 1,1ay. S, _198 0 are mcic.~_-{it0d. 

Cla.ir:.an t is hereby granted an additior~a:i. a word .~ :_: co;::·· 
pensation equal to 25% of the tempora~y toto.:. disab~i~ty 
compensation due clairr;ant from Apri.l 18,. 1~79 th.:::-c,~':::--: A~xc·~­
:?.f, 1979 as a penalty of carri(::r Is la·:e ~-;,ay·.:101:t fer ->~~:1po:::0Y:',' 
~otal disability in t~is case~ 

-240-

The Referee found that claimant had minimal L'v
regarding, her neck and back injuries. Therefore, tic Referee
granted an av;ard to claimant of 5% unscheduled cisaLi.^.ity, for
her October 1, 1976 injury to her back and a like av.ard for
her .back injury of April 30, 1978, The Referee aloe ordered,
the claimant be referred for evaluation to determine if she
v;as vocationally handicapped and for proper vocCl11Or.i
assistance if she was found to be vocationally handicapped.
The Referee granted claimant's attorney a fed out of the
increased av/ard of compensation. Cn reconsideration of
order, the Referee granted claimant's attorney a fee of $150
for the employer's unreasonable delay in the payir.ent of i.   
terim compensation,
assess a penalty.

The Referee found no basis on v/hlch

After do novo reviev/ of the record in this
Board modifies the Referee's order.

the

liov/e'v
1 s cn

We find the Referee correctly compensated
any loss of v;age earning capacity she has due to her
1, 1975 injury and her April 30, 1978
not ap'ree v/ith the Referee that there
assess a penalty in this case. After
jury, claimant was able to work. The
pensation for this Injury v/as made on 
injury, hov/ever, had been reported to
5, 1979. The lu.rst payment of compensation is due
paid to claimant within 14 days of the date the cm 
notice o:' I:nowledge of the injury. • .In this case, th
tory rule v/as not complied with and the, Eoarh. •.vould
penalty equal to 25% of the temporary total d;:.sabiii
pensation due from April 18, 1979 thrctgh April 26,
the carrier's late payment of convpensation in ihis c

injury.
is no basi
the Ma.rch 50,
first payment
April do, 197'
the erne 1 oyer v

.’•■t
5jc'

/'•;h.
O ■IS

of

lo:
cob'.

.t:h
'9 i'.
corf: 
.T' .

:r
do

n Ami

ass

197
a je

i. .ir n
s ca.
ess
com'.

ta
a

#

CRD}..'i

The; Referee's order dated Mcirch 27 , 1980 a.nd th
on reconsideration dated May 5, ,1980 are modified..

Claimant is hereby granted an additional awa.rd •
pensation equal to 25% of the temporary totc;l. di. iab.i
compensation due claiir.ant from April 13, 1979 thrcir
26, 1979 as a penalty of carrier's late payment for
total disability in this caseJ

o.ra .jr

cor.;  
.ty
Apri.
rnpoi .c ry

The remainder of the Referee's orders are aff
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CASE NO. 78-3234 November 24, 1980 

BUERNELL L. SEIBEL, CLAIMANT 
Thomas M. Evans, Claimant's Atty. 
Thomas Tongue & Frank Mosato, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order Denying Reopening 

o·~ October 30, 1980, claimant, by and thro~gh his 
<'.l:tto::-nc.y, rnov0d the Board to reopen this clai.m :..indi2r i b .. , ·_own 
::~.ctio:""A jnrisdiction. Claimant contenc.,:i fraud had b-~~,.:;n 
commi ·:::ted by ~,is employer. ::::1c1.imant stated the1.·c _at ;~,eari::1g 
his em?loye~.indicated ~e could returL to a perffian2:1t full 
ti:Tce i:os i tion. However, af tcr tr.e Opinion and i.Jrde:· ·....-as 
is:::;u.eci, he was terminated from his job. · 

.:;1r;:; emp::..oyer and. its 1.ni:;1:;ranc() c2.rrie1: ·..:-c::,pon.:c~, 
contenc'1:Lng cL_::_irr.ant' s motion wa.s not a. justiti0d ce:.i.s<,n ·1:c·1.· 
the Buw.~d' .to consic.eJ..· claimant's cor.ti::::;.tion u:--1dic:r i:::c, ov:;1. 
r,.ot"Lon j ur.:i sd :i. c.:t ion. f'ur-:::he:c, it w& i, rioted t /11.:: e,.r::_ :L:-'"·, :;(,; 
claimctt, t-_ seek::; to have the Boa.rd consider we s C: :;_ sccverc:..nlc: 
prior '.:O the: Eo::.::Cd ::eviewirH:=; r,is cas~:. _1rhe Jca,~c:; aL,;u was 
advisee thut a civil case agai~st the 8rnployer on L~~~ saffi8 

point Fas di:::,·c1i~}sed uµon the e;:1ployer 1 s r.1otio1,. 

'l:he Board, 2.ftc~r r2viewi~1s claimant' 3 1:-1;:;·:.:ion 0.10Cl :;.f­
lidav:>c, denies hi~_; ~c1otion. 'l'he boarc. does L:.t i:eei U:F,t: 
t:li5 inforrnatic-r1 jc.st:;_fies reOJ?E:11ing tri..i.s cla.irc1. 

OR[,E:k 

'_'ht': clair,wnt' s m0tion to reopen is dE.::-::;_ec.. 

SAIF CLA-IM NO. A 843336 

HERBERT B. HOWELL, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

November 25, 1980 

..:..J.~1 Oc·~-=.oJ-J~.1- 1980 ..:lairnant :eque~.:j•;:ed the L-_:).:1.:c~i rev.~ J·;.;.::~r1 

·..::--.is cl2~i~0 .1 f:.:,r his January 2~1, 1961 :::-:.ght i'.,·,,cc: inju~y. r···:. ~ 
cla:i..rr. ~'";.ad been closed and cL= .. i;71ant I s z.ggravc.i·~io:: ris(:·!·1:.!:, :-i,"'-' vE, 

-241-

WCB CASE NO. 78 3234 November 24, 1980

#

BUERNELL L. SEIBEL, CLAIMANT
Thomas M, Evans, Claimant's Atty.
Thomas Tongue & Frank Mosato, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order Denying Reopening

O 'i October 30, 1980, claimant, by and through his
attorney, moved the Soard to reopen this claim under its pv/n
motion jurisdiction. Claimant contends fraud ha.d been
coiTiTiitted by his employer. Claimant stated tha c at nearing
his eiroloyer. indicated he could return to a perruansrtt full
time position. Hov/ever, after the Opinion and Ordei' was
issued, he v/as terminated from his job.

Che employer and its insurance carriei: rcspon 'uni
contending claimant's motion w'as. not a justified reas^jn 'fci'
the Board'to consider claimant's contention under i::o ov/n
motion jufisciction. Further, it wa: ; noted tlie evidence
claimant: seeks to have the Board consider was discov'eraple
prior to the Hoard ::eviewing nis case. The Heard aise was
advisee that a civil case against the ertiployer on rn:same
pcint was dismissed upon the employer’s motion.

I'he Board, after reviewing claimant's iriouion and af­
fidavit, denies his motion. The Board does r.ot feei that
this information justifies reopening this claira.

ORDER

The claimant's motion to reopen is denied.

SAIF CLAIM NO. A 843336 November 25, 1980

HERBERT B. HOWELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

 i,J S clc. u.'.! .IXSp U C.J

;laiin had been closed
’oroireo.

October 1980 claimant requested the Board reopen
aim for his January 27. 1961 right knee injury.

and claimant's aggravation rig:v’:.s have
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Octob0r l 6, . 19 3 0, Dr. Swan son rcpo::~t2d ·.:hat· c:..: ·a.:..;:i,::,.::. t 
was suf~ering from post traumatic arthritis 0£ ~is r3.g~L 
k.:nee. ne -felt. -that: a total knee re'J'.~acement would ~;-,:., re.: ._·: · 
quired. This had been .scheduled, ~~6 while ~~iti~s i~r•t~~s 
surgery, Di. Swanson r~ported that claimant's right kne&··had· 
given o..tt underneath hirr,, causing him ·:.o fal~. crnd slr .:kE: ,_-,_. ·s 
head, resultins in a fracture of the odon~oid process.· Dr. 
Swanson r~quested this claim be reopen~~ and f8lt t~~~ t~c 
prirnar~r contr.i1:uting cause to claimant I s fJOSt. trau:i.,:tic 
arthri~is of the· knee and claimant's fractur6d c8rvica: 
spine of the odontoid process was. the 196i injury. 

Later in October 1980, Dr. Burget repor~ed that cl&ix1~~ 
had had continuing difficulty with his knee since the ori­
~;inal injury. He noted that this hac. becoEie prcg:cE" .. ~,;;ive~:-­
worse as time went by. Dr. Ec.1rget reported "'-:hat b2~:.1Ls0 -::,f: 
the pa.i:-.ful and unstable knee, claimant had :=aller. ~-1- 1 9 E::: 
tract~ring ·his odontoid procGss. 

Or, November 13, 1980, L1E, SAIF Corporu .. .:...:..:.)n c...<ivL::cd t•·_;.; 

Board t.l-.at it \•1ould no·t oppose an Own Motion O:c-:t::r :rd·,pe .. 1ing· 
tLis claim frorr, the date the proposed su::.s:;er:/ ·.,;;~ :, s,;i1:.::dule.:i 
fur claimant 1 s right knee. 

'.i:'he Board, after reviewi;·:g informaticn subm:~t"~:·::::c~ ·t,~~. 1·.-::, 
finds that this ,.-:laim should :Oe reope:,ec undE.•r i ·:.:s ,:..v:;·. 
~otion jurisdiction effective the date clai~~nt-iel:, ~uf~ 
fering an injury to his cervical spine. Claimant ~~il:~ates 
this occurred on Jun~ 28, 1980. Therefore, the Bo~rt orter~ 
th.is claim reop2r:ec cff.::ctive June 28·, 1980 for payLec.t o::· 
compensation less time worked and other bEnefits provided 
for by law until closed pursuant to ORS 656 .·273. 

WCB CASE NO. 79-10, 374 

WILEY F. COLE, CLAIMANT 
Benton Flaxel, Claimant's Atty. 
Paul L. Roess, Atty. for SAIF. 
Request for Review by Claimant; 

November 28, 1980 

Cc Nov~rnb,1: ::. 8, 19 8 0 the, i3oard r~cic.: ~L vcd Lc,.::;:n t;"J... c i.,1:;_:·:, .. 1n c 1 : .. 

atton~2y o. rccfi.~l:st. fen reconsi.l_.;_era'.:.io;1 of it·-. Crc;cr · .. , ~;:_,c'~·i:-::v: 
dated ~-Jovember ·12, 1980. 
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Cn October 16, 1930, Dr. Sv;anson reported chat
v/as suffering from post traumatic arthritis of his r
knee. He felt that a total knee replacement v;ould b
quired. This had been  scheduled, and while v;aiting 
surgery, Dr. Swanson reported that claimant's right
given out' underneath him, causing him zo fall cind sl
head, resulting in a fracture of the odontoid proces
Swanson requested this claim be reopened and felt tr
primary contributing cause to claimant's post trauiu?.
arthri'cis of the knee and clairaant’s fractured cervx
spine of the odontoid process was, the 1961 injury.

• a_r.i' ..'.

■ 'j • ^
■ j. e
or  th:
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;. ■ Dr
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Later in October 1980 , Dr. Burgee reported that clainvin 
had had continuing difficulty with his knee since the ori­
ginal injury. Ke noted that this had become prcgre.jsiveiy
worse as time v;ent by. Dr. Eurget reported that becaL.se o!:
the painful and unstable knee, claimant had fallen ..n 19&0.
fracturing his odontoid process.

On November 1.3, 1980, tne SAIF Corporation advicz^d L'‘.e
Board chat it v?ould not oppose an Own Motion Order rL^opening 
this claim from the date the proposed surgery was schedule.:’;
for claimant's right Icnee.

The Board, after reviewing information submitted ’t o , it,
finds that this claim should be reopened under its own
motion jurisdiction effective the date claimant•fell, suf­
fering an injury to his cervical spine. Claimant indicates
this occurred on June 28, 1980. Therefore, the Board orders
this claim reopened effective June 28', 1380 for payi.ient of
compensation less time worked and other benefits provided
for by lav. until closed pursuant to ORE 656.'278.

#

WCB CASE NO. 79 10, 374

WILEY F. COLE, CLAIMANT
Benton Flaxel, Claimant's Atty.
Paul L. Roess, Atty. for SAIF.
Request for Review by Claimant

November 28, 1980

Gn. November 18, 1980 the ucard received
attorney a request for reconsideration
dated November  13, 1960.

of it' .
•■cm tin,
rder

c ra L, c
: Ro viev;
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. The request for reconsid.2ratio:n contenC:s that ~::·,._; i.s:·.t:•:! 
cf extent of disability was net.before the ?e~era~, h3ving 
been withdrawn at the !1earing. bi a stipulation.. C,:."s·::,;tc ~-:-.is, 
the Referee el:~minated the 10% award 9ranted by 'i::.he J.:', 1,,·~e.r-· 
rninat~o~ Order of July 20, 1979 on the basis thut th~ cl-~1m 
·-t1us ope::-s for an authorized prc,gram· of vocational re~i,:.::.d.1.~.t.,',-· 
tion. 

_ A'f. cer giving due consideratior. :.:o this :i:-Gqc"':st, ·::-.he 
Board ~onclules that claimant's req~est has ~erit. t:.0 Ccurt 
or App:,:als in Minor v. Delta ·rruck Lines, 43 Or. Ars(_-. 2 9, 
held ~hat a worker, if medically stationary, is sntJ.·~:26 ~c 
rave ti·1;:; extent of his. disabi.:i-ty ri:::·:-::.d eve:::1 i-: ···.he \•:.:·_.:cke:-
is in a.E1 authorized program of vocE:.t:i.cnal reh:::.hili L,._-:__·~c~.: 
The Beard finds that its Order on Review was. in errc~ b~s~ci 
on this court decision. 

'_·i,e E_oard now concludes t!1at cla.~mant is er_;:-.itleC: to 
compe~~ation for temporary t0tal.disatility ~rom J~n~ 75, 
1J79 through September ·23, 1979, the date he beca~~ mcdi~ tly 
staticr.3.ry, a.nd that claimant is enb .. tled to an a.wc:..rcl of J.0%. 
unscheduled disability. 

'I'he order o'l: the Re.ferc(:: dated f•i;.ly· 1, l'.J30 .i.:;_ .. ;ic, . .!.~:~.,,:::i . 

'i.'Lc July 2G, 1979 Determination Order: 1 s .:::.--•l,.n:d ,;r:;r,t:...:...,g 
claimant l 0% unscheduled di sab.i.l i -cy is hereby r,'.3j_;1sL.1 ::8d. 

Ir .. all otr.l';!r respects ·th<:! Referee's orc.~0.-r .L, c., :' f -,.r:r,:.,,::. 

CLAIM NO. C 306803 November 28, 1980 

JAMES J. OXFORD, CLAIMANT 
Foss, Whitty, Roess & Mr. Tichenor, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

· en October 30, l980, clai@ant, by and through~:~ a~­
tcrney, rec;uestcd the 5oard exercise ~ '..:s OWE V::it.i ,:ir: _: :.,.:- i:;-­
dict.ior, and rE:·:,j-.,en th:i.s clain~ for his Jun(;i 3, 19·;2 ·;:_ :~: 
injury. This claim had been elosed !:-,:,;, Det.err::.inc:.ti;;.·_ ,:.,,~a.e·.­
aated i-~.:,vember 17, 1971 wh.icr: Etwardec: claimant ,.--:or..~:.:-:,,:3.:.J.ti..:,·. 
equal to 16° for 5% unscheduled disabili~y fo~ this .,_ 
jury. 2lai~ant's agg~avatio~ rights have expi~et. 

-243-

# hiivin^j
The request for reconsideration contends tliat

of extent of disability v/as net . before the Pefereo
been v/j.rhdrav/n at the hearing by a stipulation. Ces;:. !te •'his,
the Referee elirriinated the 10»i av/ard granted by che L'eter  
minatior. Order of July 20 , 1979 on the basis that the ci.  jru
was open for an authorized program of vocational reli^.h.' h lit.a *
tion.

Afcer giving due consideration to this request, the
Board :onclud es that claimant's request has .Tieriu. ih.e Court
oi Appeals in Minor v. Delta Truck Lines, 43 Or. Apn.. 23,
held that a worker, if medically stationary, is untJuh'eo to
have the extent of his. disability rased even if  ' .he v;.;,rke;'
is in an authorized program of vocational rehuhiil t.v.uior.
The Board finds that its Order on Reviev; was. in erre:;.' bar.n d
on this court decision.

The Board new concludes that claimant is er.titled to 
compensation for teiriporary total disability from June 25,
1979 through September 23, 1979, the date he became lIv
stationary, and that claimant is entitled tvO an awaia of 10%
unscheduled disability.

ORBJP

The order of the Referee dated May 1, 1930 is yviG>., i.f :.ed.

'ii.e July 20, 1979 Determination Order;'s .a vard gr.niting
clairciant 10% unsc'neduled disability is hereby re:.nsi:.'j ted.

In all other respects th ;; Referee's order .u af f tr.T.S'l.

CLAIM NO. C 306803 November 28, 1980

JAMES J. OXFORD, CLAIMANT
Foss, Whitty, Roess & Mr. Tichenor, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

•ney
October 30, 1980, claimant, by
requested the Board exercise i

and through
:s Own i' 'otior.

diction and rec pen this clairt for his June 3, 19 ••T
injury. This claim had been closed by Deue^rminat in.
dated h ovember 17, 1971 v/hich av/arded claimant comp,
equal to 16° for 5% unscheduled disability for this
jury. Jlaimant's aggravation rights have expired.

s a

■J:
v_S.‘ dc : ■
.sati.
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Au9ust 12, 1980, Dr. Collins · cp0rt-2d b--:1t c:l.id.1,,a," 
had be,'.:n experiencing potenc:/ problems as 1,,,1(:dl. a:; u.cu:~ocjL:E.:.1 
difficul"c::ie,,. '11hey were related to claimant's o__:-:Lgi na.l. ba•:K 
injury ar.d trt::.:. ::.ment for it. Claimant underwe:1 t ..::.:id..: , ior.& · .. 
testing. Dr. Collins autnorized time loss begir~r.::.w; c:1 
August 13, 1950. 

Dr. Adan-L0;, 0n November 4, 1980, reported tiui.:. c::..::::i,:1a:·:: 
had continuing difficulty wit~ his.back. He rep0~t~d c~aL 
claimant had been off work fo~ approximately ~wo rnc~~~s and 
:-iad no:: improved. Dr. Adams felt that clairr.ar:t should ut11i2::cc:_w 
a myelogram and 2o~sibly additional surgery. 

~he SAIF Corporation (SAIF) on NovernbGr 12, 1930, ad­
'Jisec the Boa.re\ it did not or:::.l()se an O,..rn Mo,:ion Grc:.,'c rc­
O!Jenins the .:::laim for time losses verified }.,:/ clain-:su.c' :_; 
treati~g physician. 

?he Board, after reviewing the ev iC:encc :;·ci1.1,:,i. tt:e:d ;::o 
it, finds the evidence sufficient to wariant rcc9ening of 
this claim effective the date claimant. was hos;:)i u,.::.i zeci for 
the additio~al testing performed on August 12, l~JO fo~ p~y­
men t or coi-npensc~ tion less time worked, if a.n/, ar.d other 
benefits provided for by law until closed ?Ursu~nt ~o ORS 
656.278. Claimant's attorney is entitled to a £cc e~ua~ co 
25% of the incre~sed award of temporary to~~l dlsa0i~.~.~y 
cornpensa-c.ion not. tn exceed thE· sum of $3 OG. 

IT IS SO O?DERED. 

CLAIM NO. 481441 November 28, 1980 

GARY PEYTON, CLAIMANT 
Bischoff, Murray & Strooband, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

Ci:1 Octotie:c r;, .l'JSO, cl~~i:r:.ant, t-y <lr,d tr.r:m.10h 1-'-~-' 

attorn~~•, requested the Board cxe~cise its c~~ ~otio~ 
,ji.::.risd:~c"!:.ion a:1d reopcrn this, claim for his Decernoe:c 1~, 

.1~73 back injury. This claim had bee~ ori0inally clc~0d 
by Deterrninat:~or-: Ora(~r datec ::::2pte:ni::.H:::i: 5, 2.97'1 wi"Li.c1·, -:1war(,c\d 
claimant temporary totril dis~tiiity compG~sat~2n a~d an 
awc:..rci ·.)f compensation equal L:.::: 80° for 25:t 'l:msc(;edul-,.:.~ ci_;__:;:­
ability for his inju:ty. ClaLTki;:J.t's a,:,gravati.o:-, r."Lqt·:1·.s h.:!ve 
ezpirl2d. · Attached to this :cc~(~uest •,.;ere v.:irious me,~ i l-0.l 

report,·, .. 

-244-

On August 12^ 1980 , Dr. Collins reported t'r.at ciLaima:
had beon experiencing potency problercis as v.’ell as usologisal
difficulties. They were related to claimant's original ba rk
injury and treatment for it. Claimant underwent additional
testing. Dr. Collins authorized time loss beginning cn
August 13 ,• I960 .

Dr. Adams, on November 4, 1980 , reported chut clairianl 
had continuing difficulty v/ith his, back. He reported tnat
claimant had been off work for approximately tv;o• menrhs and
had not irriproved. Dr. Adams felt that clairr.ant should unaerg
a myelogram and possibly additional surgery.

The SAIF Corporation (SAIF) on November 12, 1910, ad­
vised the Board it did not oppose an Own Motior. Order re 

ao

opening the claim for
treating physician.

time losses veriried by claimant

The Board, after reviev/ing the evidence sub rh.tted to'
it, finds the evidence sufficient to warrant reopening of
th.is claim effective the date claimant was hospitalized for
the additional testing performed on A.ugust 12, 1980 for pay­
ment of compensation less time worked, if any, and other
benefi.ts provided for by law until closed pursuant to OHS
656.273. Claimant’s attorney is entitled to a foe egual to 
25% of the increased award of temporary tocai disability
compensation not to exceed the sum of $300.

IT IS SO ORDERED.

CLAIM NO. 481441 November 28, 1980

GARY PEYTON, CLAIMANT
Bischoff, Murray & Strooband, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 27 , 1980, claimant, by and through uj-S
attorney, requested the Board exercise its Own Motion
jurisdiction and reopen this claim for his December 12
1973 back injury. This claim had been originally clcs
by Determination Order dated Septemoer 5, 1974 v/nicl; a
claimant temporary total disability compensation and a
award of ccmpi;?nsiition equal Ic £0° for 2 5% u'nscneduled
ability for his injury. Clai.mant's ciggravation righv.s
exjiired.' Attached to this request were vario'us mecii a
reports.

ea
v. ardo.d
n
d  L s.  
have

1
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April 1980, Dr. Bolton reported that c:aim~1t h2c 
:.2en seeir,g him because of inc::-easinq corr.plain::s o:-= l:,a.ci-'~ 
?a.in. He felt claimant was "showing signs of furt:.:"'.(•:1 de:- . 
ge:ner&~ive disc disorder at the lunibosac::::-al area ·ocl-Y.-1 th(~ 
area. of sp011d·-::.clisthosis." Ee sucrc;e3ted cla:i.rna:r;: :x::,~i~-- . .... ... :.:, -' .,,. .. 
, .. period of ccr:servative treatment. ·rn Augu.~t 1980, Dr. 

Bolcon reported he felt claimant needed a sfinal fusion ~o 
stabilize his ~ack. This was scheduled for Octo~er ~a, 
1930. He felt that claimant's coneition would continue t6 
worsen. Dr. Bolton felt the claimant's need for this sur­
gery WdS reliltcd to claimant's 1973 injury. 

In November 198_0, the Orthopaedic Consultants repo:!:'-.:t:::d. 
claimant was 6esirous of h~ving a spinal fusio~. T~~y 
diagnosed a chronic_ lumbosacral sprain as a res~lt of th~ 
December 1973 injury which had been sup~rimposed upon a 
conge,1i tal .:;po:tdylolisthesis c;rade: 1 at the L-S - Sl l9:v•2~ . 
They felt the claimant's condition was not sta~ionary at· 
that time and that it should improve. It was th~ir opinion 
that surgery suggested by Dr. Bolton would in.:::::rc2.s0 cla iman-::.' s 
chances of returr.iw.; to employment anti k-eepi1:9 him er.1p10y2d. 

Cm November 12, 1980, the SAIF Corpora~ion (SJ\:r::·: ad­
vi sec -~he Boa.:-d it wo:.:~Ld not o~>po::;e a:1 Own r-:o tic-1·. e,:._··c::_-_ r 
reop.;;n ing t.his. clair.1· as of tr.-2 date the surgery sug:;,c_ ·,.t:.cc 
by Dr. 3ol ton was perforrned. 

'I'he Board, after re::viewinu the evidenc<? sc_:,:T.it.ted t:c, 

it in this case, finds that this case should be cpene~ 
under the Board Is Own Motion jurisdiction effecd.ve ·::.Le 
dat~ claimant is hospitalized for the surgery reconma~de~ 
by Dr. Bolton for the payment of compensat~on and other 
benefit::; until closed pursuant to ORS 656. 278. Clai.E1..;.nt' :• 
attorney is entitled to a fee equal to 25% of the i~creased 
tem~or~ry totnl disability co� pensation not to exceee the 
sum of S30C. 

IT IS SO ORDERED. 

-245-
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1 1980/ Dr. Bolton reported that claimi^rn
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It claimant v/as "showing signs of furthe
isc disorder at the lumbosacral area oei
dylclisthesis." ^ggested claimant b
cci'iservative treatment. In August 198 0 ,
ted he felt claimant needed a spinal fus
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a ted 1973 injury.

In November 198 0, the Orthopaedic Consultants reporteo.
claimant v/as desirous of having a spinal fusion. 'fhey
diag'nosed a chronic, lumbosacral sprain as a iGiSult of the
December 1973 injury which had been superimposed upon a
congenital spondylolisthesis grade ! at the L 3  SI leva.' .
They felt the claimant's condition was not stationary at
that time and thcit it should improve. It v/as their opinion  
that surgery suggested by Dr. Bolton v/ould increase claimant'
chances of returning to employment and keeping him employed.

Oj-; November 12, 1930, the SAIF Corporation (SAT.?
vised the Board it v/ould not oppose an Ov/n T'oeior. Gi 'b .

aa 
reopening this, claim as of th .
by Dr. Bolton was performied.

date the surgery sugg.. , ..ted

The Board, after reviewing the evidence .Svbmitti/ci to
it in this case, finds that this case should be opened
under the Board's Ov/n Motion jurisdiction effective tf.e
date claimant is hospitalized for the surgery recoiuaendec
by Dr. Bolton for the payment of corripensatfon and other
benefits until closed pursuant to ORS 65G.27S. Clai.m..;.nt'
attorney is entitled to a fee equal to 25?, of the increased
tem.porury total disab.ility compensation not to exceed the
Sum of $30 0.

IT IS SO O.RDERED.
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CASE NO. 79-665 December 1, 1980 

RICKY D. ALLEN, CLAIMANT 
Ringo, Walton, et al, Claimant's Attys. 
Schwabe, Williamson, et al, Employer's Atty s . 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

Corpor2tion (s .:,T ::' } ~, 
L • • t 

. \.:. :::2 .... ·.~· ... ' s c,:.:c,~-: ,-,hi c h r ema n c. C?i"4 th j_s cl:-:.i:-1 ::c : ... 1 ... 01~ : · c .-.. \ ':.:: .. r:c ,~ 

~:~~! f 3 ' :.~en t O ~ COffi?8 n3a ti.or. . .. lll otr: ~:;_- 0er..c £: . ::.:; _,.,_· vv , ..; ,.. ~·. ...., : 
.l ,:. '". '.1 ·i~~ ~;J,.:i:T contend s tr.,.1: . Lmployee Benct1-:s ~-:.st ·:c , ~c : 
~ C'i, l lid,1'/ (£B I ; .ls :::-e s~jo;,sibl :: _0r the: c la imair~ 1 s c;_n! . . 
c o nd it:.:?.') :--!. 

: , :; ~:e r a c~ .. :: :·. ovo i: ,~ v :i. cv.' :) t -u~i :..:, : ·ccord, .i, •,v , 

1..t~c l·'.c. '.·:.:: r e;~-·' _:; orC:cr . ~·le; fi:-. -~·- U1c1t L. c 2\1 .~ c. ,. _e • I ~-• 

d c;;;s . iCJ ;: 2 ~, L .:.· -. _:_.r..; L t L.-=- t 1:he c · :_::_ irr.a.-. l: · .~ ~. cv, l., , : r; ! .. 

the re s ;;:. c:·, :·:j_(n l. ,.'..:.:; or SAI F . :..';,e in _j:. · · · t:. 2 ._ :.;..~J .. ::::. · l._·_ ,. •· .,. 

C:j <2i t. :, 2r cl ,.: . :t .. 21 or 2:2 , 0J_9 7c, \-I G.1~ 1.:G ,,;s .c~.c :~_·:·- 1 :_ ~-:·::.,. 
a. 2 1.... ' ... 1 l:i..=> ~,::..:..! , o.cc2:p ·c.ed ·:.)}' S 1:.:l•1• 1,:~0 -;J a..:.1.L. :.- •..:~.':~ _!~~· -
work ,=..:. . . c..:. :e r a~t:.E.: ·:~ ::. .'1 is L:.j u :cr . ·.L •·1 ~1 r< ·: ;, i ·.•._:. 1 .. ,,; ,_, ,_ 

ar.y ;)l~!:/< r)~_L L :JC ?J:-o .. :lct::~3 2.·;: ,:. ,..;:C thi .3 ~. !-:.-i ...... :· l . ~. ~ [. .: C~l . 

or Oc :~ . . k:: -~ ~,· .. 3 . 

t< 2 _;_SJ ..... ~-, ... '.•,, L~~:; (J --~,.'e r : ~ .:.. .-;-~--:.1 ~· •. ' :y ·c;:,.:: 4·..l .r.. ~ .. ... : ~ 

.~ .ir-nJ_,. ,.o · . .-c .. : ·. c:fte::.: ;-,: .. : .;;r::. ~-1rid s ;·.l.. n:i.d 2.- ,. , ,.::•:~J•.:' .. : -

.._cnci:·.:. :)ru,:i"'... ·=.·n,c.; '.·1i t :1 hi :; r ~.:(H. ar;ri., :,~)ul.c.:c. · . , ., c;_,_ ··· J <, 

: .·. ft :·.· ·. c11: ... ~ ~ O \•. ~::,ack di.::itT C<~s . 'l\,c .:.~.:.i. D, ..:,;1,: ,. ~., , .. ',_.• - ~· . ,. , ... • 

<..1. .·.d c,: ::· 1tu all~• ,__:- d c r.-; m ::. :;,u·9c..-::-y fo r ·.::. 0• L~c. ~ c,·.:,,·_ ~-.. 
~: c~ l ~· arC. orJ i .:-~(r=t 1:.~-~L.t.t:. t }1 c clc.1ifr:.:1 __ 1t !10.G .-. ~-> CCC,!. ~--. c-: ... ·.·c· ::. . .:L ........ _ .. c) ·• 

c:."t t ~c. .-, .:> :;; ~,..:\·e .1 \·1n~ci1 i·ra s !=i]: obat.1 :: co;: 0•-~ · .:;_ ~: .. ~ .. ,J~• .::.J , .. 
p-roh;~.)-.y '..:.,-.:r. .: ·. :1.·2,ct1.., r.:.:.,C:: .i.n Uic: cot:i:..:· .~.~ :.) f -ti.-: , . '· '• '-

T .!.l _.,, 0~ Ji.:1~ c, t:1u.:: t.r. t) m;-;st : .• ~(jr..1 . . J .• _n·.: 

~ t:-1c :-... 1 ~j_r.·n3:-1c i t~ CL .. f;-~ \·t·::...s ~.i... '.•lC L".: C. 

f ~: l ·~- :; .·1::=i.L C i:i.:Cl~ ' .:.. r-.s :1ri .:.tvy 
:jc:.:,::.·;::i r: ., \·!u s ..:: c..:::.:·Ji re.::. in 

-· ... 1 ' 

~- ~1~· .:r- i_) Lf1 1::. .(~ 1. (.,. ·• ... '- L - ••• ~ l~i~ •:.:..::. 1 ~ \; ~- ·. • . , 

~\~ ~~:\~.\~t;_·:.·.t~·t:~i~<.J~ ~:;~ ;~ :~ t ,.\ /t ~;; ~/:··;~'.\,.~.·-.- J. J •• t.:". : -,(~ .1 • 

r? ','.-? ,_ !~c. 1:·~ _; :~:~ .. _ ,_ l~~ :~ h .. : d L. :, . : ~):c1_ ~ 1.:.~· i. r, ..:,: . 
G.1... b, .,J. J A1 . .. U. -' .: \' CJ I.~. .. . . :. :i . (..· i · ~- L '·::Zl!- ti\,: .: ,·_r_~ ._ :_.._ ,,._: 

C:e: fcc:: -".: :"": ~i t t~~ ..:. cJ ~-1·i. l, .. ~r~L h 01·~ .1.1- c:.-1 J·1 .~ L, : -.. . .. it l',' ~ 
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-WCB CASE NO. 79 665 December 1, 1980

RICKY D. ALLEN, CLAIMANT
Ringo, Walton, et al. Claimant's Attys.
Schwabe, Williamson, et al. Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

SAIF Corporation seenj Eoara ro/iov'
3 craor which remanclen this clain ic ii .:.or

nnh cd'^lent ol compensation ...id other Denef.. :s . ^rov
l.c.'A . Ahe Sv ilF contends that .Employee BenefxJ.s Insi
Company (EBI) is res;
condition.

_or t.hG claimant's cur

. hoard fines that the xeferec correo^ y rco
races or this .'aoC m his oic r.

:COy.t

;co

d tn.

..ncr

a novo reviev; oi this i ecora^ t>.
\T (T-

.ii t:crthe Referee'3 order. Wo fine, that t.t
does not e.st .' tish that the c'aiir.an b

'.O 
a Vlow Li a

the res;ponsibility of SAIF. fne injt  y the ... lau „.?n
cn eivr.er uu/iu 21 or 22 197o v;as to x*;s ric c anm
dor. This wa.s acespred by . The :oxi
work a., a t; i 'or aiter tnis injury. There ;■ ..
any bat c pair, or proniet;s aicor thi.s injur;/ .Uisi; :
or Oct....or

l’ a r..
; r a at.
W ... ‘j . .
C' ttvi. .
c V ■ n c

. RlorOo. i.'s. was cj .ivcr; a n.,isuo  t
..•.arnin ;, to \> cr.t after hi.; art. and shoulder .i,
^encin',' proolems vaLth his right arm, .houlae.
1',: ft h’y and P:)W .Lack distress. The jlaima:r 
a..*d eve ituallv undorwmnt surgery for ni ' tac;
y.elcjard opined that t.hc claima.'.it haa .t socci. '
at the .14 5 ..ijvei v/nj.ch was probat!!;/ conge .^.t.J. .• u^t
probsbly boc.n fracturc .c. in the course of the i.
c.iair't rrit haa doing.

. Til„y opined that t.he most aicjn.i..b .. .:.nt o.*.
factor :..n the eiair.'iant' r : cast was hr. wcrn i ... x*'..n
ftlt inat cari'yrng heavy wei< tts up .. laddtr
pciiticn was rec;uirea in do.Lay this  tJO of ... jib
c.ggravaC.ed tse ciaimant’s spondylolistr.'i .i s.

uth
: s '.'O
oa ■
.'.i’S'

expo.
;i (.

t . I.
a a.

' ruon;
t.'j d

ti'.C

•— t .j
I  re:'.;

sea a,
hohn , ti.ncd t
txo.Uu.a ...i c urf

•aiairioa .. ’ s Cw...
i ti. .sp..',,\ay i 1. n,:'....; J.

L'i4 ‘: revel wrth degertjrative (.'isc d.i;
by any  xerci.se., ..hat hxd b, prcscrlico
or bv hit

.'■O' lS c

oat'v wo rk. 1. e t v.'asdefect that t'. o ciaXiu.nL had v nich Jr d b
. cgrarated try ti:c claimant’, x.eav'.' w'^rk.
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1·;"0 £ind that the greate!· \veig11t of t.hc ev.LG,-inc0 1:~ 

. that.: the cla:Lmc:.nt 1 13 ·work as c, rcoft:;r cc:.:.JJsed i,.-i_:.:; pD:·· .. =:;.::i.:::'_:_in-~; 
h2.c\: co:nc:Li.t:i.on tc, worsen to Lhe poin,: wr.2re ~'1e b-2:::::,,u:~E- c: .. s­
able:d <rnd required ruedical ca ::-c! and. t.r8a t:1Kint of h:':. , ixi.ck. 
Further, \'.Ce Lind that th1:= e\-·i~:ence cl_Q.:.'t::-:ly Ci~;;:.a.blL;:·'.ci; ·::::l:at·. 
·-ti-:e c::<t ·:..mant r0turncd to work: as a rooler a.fte:::- his :eight 
a-rm ar:d shor.lc.er injury ar:d w·:)rked as a roof 2:..~ -.,:hi 1-::: !::BI , .. , .... s 
providing workers' compensation insurance cova~~gc_f~r his 
~~player. Applying the last inju~ious cxposur2 ruJe t6 the 
facts 0f this case, we find· that EEI and ~ot -~je SAI? is the 
:c.sspcnsiblE: car:c:i.e:c fo:: the c.1_aimar.t' s low b-.::.ck pro:Ul.1:~n~s. 
'i'teref0:;:-e ,· ·::r:.E, Bo;:1.J:d reverses th8 RE:f:e:::ec' s ordl'.';::::: .::i.:;,:. reI:"_3.._"'..:ls 
this.claim to EBI.f6r acceptanbe and processins. 

I'.~:.: a sepa.!:'2..·te corr.ment, the Eoa.:.::-d finds tl·.a.t t.r.,'~ :~:2fe::.:·es 1 s 
r0li2.I:::.:e on "':.hi.~ testimony of t.he c],a:i.rnnnt in_ dc~t.ei:n:~.•:1·' .. t1.; ::. 

c0:·::piE·x rr11:;c1:i:ca:i. question wa.s :i.ncorrect. In suc'r, c.:.;::,.c:,:::, ·~·.h ... : 
rcso2.ution 1 0 f c.Jmple:-: med.ic,.:.1. ::.SSUE:~, or C:iuest.. .i.Gr:s E,'..:~·;\· be :·,ct(le 
t~sed upon the medicej-eviden=e p~esentGd i~ t~a ca~8. 

ORDEF: 

'.i'r:e SAL? c:...:,rpor2:.1.t:i.o-n I t,; Genial dab?d J"an·.!.i:·.::-y ::.t:, ~-.'.-12~) .cs· 
resto1-,:~c. a.:-1/i z~f:~~:~rr:d2(i. 

:·:;;-:.-,.:,loy13 ,:, i:' ,,::i:.::f .it Ir: :,;l::.:a t;·.-;e Com~;any' ::: ci,=:::1 -~a:. d;:;_·': .: ;:_ .;•J ~; :,; r. 
-, n . 
.L ·~ ,• l ~!LC .i. ~:; ,:_,[_·: t. 2t ~~ i (ic~ a.::1d ·t~1 i ~:-; c la i:rr~ i ~;; r::.:r·.lC..rlC1.c:~:j t c~ I ..:. f ;:: ": .... 
c._:-:cer:,t.:1.r:ce d1.1~:. :Jroc~~s~:=;ir .. g ,.. 1·~·1r? c..ttto~1:·r1e:/ Ec~c~ ;3:~··~~~1-c~(;.·:-�i '1:i~/ · .. -_ .. . ~.: 
Re.fe~.:ec is ·t:, j)t::: t}Ui(: }:iy E;:aiJl.r.J_yee Ef~1-~c~fi t ·~:n~::, ..J..r-� ~r1cr·: l:o:Tll).·::.:~\1 .. 

r_Ii':·1(2 

E:i,1!_.)}cy,:::F: 

p-:..:.r 5\.lc?.;.:'"t·:: 

SAIF Cc rpoi.'a U.-on it:i ,;n.ti tled t.c i:'..:.:~.i:(/:.:c ;;,E;;:;;:•:.::·.·,'. by 
g,~nefit J:nsurc-::.nce Cc.rr.pany of E~LL .:Jiles .:.-~: :·::.3 ;i2.ic\ 
·::c the- R~fe·:·.~e: 1 S or:.:i..::'c a,1a tne ()1~c.2:.: i)::.:s i,i:-i.:1.•: :_i:i=; ~:>.:1y-

,• 

-24·7.-

, ... ,. .. 
..... ·-

Vie find t h at the greater weight of the evlGc nc^_' is
that the claimant' s'work as a roofer caused nis ore  axis ring
back condition to 'worsen to i:he poinr vinere he boo.ame dis­
abled and required medical care and .treatment of h::. • back.
Further, \vg find that the evidence clearly esr.ablisra::u that
'the c.lairaant returned to work as a roofer after his right
arm and shoulder injury and 'worked as a roofer while Fbl v/as
provicking workers' coinpenscoti on insurance coverage for hi t
employer. Applying the last injurious exposure ruj t to the
facts of this case, 'we find' that EET and .not 'Vhe SAIF is one
responsible, carrier for the c.laimant's low back proijl<,jir.s.
Therefo.re, the Boa,rd reverses the Referee's order and remat ds
this claim to FBI for acceptance and processing.

As a separate corr.ment, the Eoa'sd finds that the kaferee's
reliance on the tcstiiTiony of the c.laimant in decern;:.fkic a
complex medical question was incorrect. In suc'n case;::, mhe
rc solu'tiGn' of complex medical .:.ssues or guesaions rr.o'.sv be .''.ade
based upon the medical evidence Presented in the case.

ORDTiR

Tne Referee’s order dated Itay 21 19C0 i ;. veve:s^ .

m
tne

 .m
Corporati.cn's denial dated Jan.;.s.::y 11, ...sc
..f firmec .

n ■■'I
i.e btorcc. ana

yi'.'iPlovee k.snefit Insurance Company's denial dal,: s l.jgusc
ISi.C is .vst aside and this claiiu is remanded to i.ic10

c, s cep ca.nc 0 a
■Refere 3 'C D

■proci^ssing.. The attcirney fee g;.'env.ed by c .e
;c paid by Empioyee Benefit In'Sirance Cor.:pnrsy’.

m

The SA'.ff Cc rpofa Lion is entitled to ■rcisusurne;:: ; '':.’. 
Em.plcvee Benefit Insurance CciT.paii'/ of all cui.'.s i'l h:.s
pursuant to the Kefe'see' s order and the Ores:
ing Agent.

Claimant's aitornev is hoicebv qrantetl .a

i)c.'Siqri£;.': tn:/ j^ag^n. i

 I '•
a'L' OrnC;y s 'tst'.'; 'i.or preva'L.L.lngr
:,,5i 0 , a'yal),:.e cy uhe Finployee

at Board i.e'.u'k.. in the nr.'.o'unt.
:’ene11 c. 1 r. s y; e Co'm:p_.'.'.n>’^'.
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NO. KA 72 46 27 

GEORGE W. ANDERSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

December 1, 1980 

On April 9, 1959, 61aimant suffered a c~~j~n3atle. inJ :ry 
to hi cc; .c ight leg. Tr:i s injury required sur~;er'! on · !:;: le:s 
incL1.d.i.:1g the use of scri2v1s t,,~ stabil-ize the frc~cct:,:i..::S. 
'l,his cl a.Ln w.:1s closed and c l2L·.1ant' s ;,:gg rava•.: ~O/. r i<: ,-._ts huv2 
e~-:pi~c-.:. 

':'h8 Board ordereu. cnis c~;.aim ::-'.'£~opened ur_der ., t·c~• Ovm 
Mol:ion jurisdiction cffr~ctive .:,lay 28 1 1980 for .::c:ff•:_;-.-~--:' -,/:1 :( ·; 
h.::.d been perfc,:cmed by Dr._·Plc:tner .. J:~. Plalner :c.ctci :_·e21,1nvcc:. 
por--:.ior.s of th(,'; three screws l'1Seci. to stabilize ':.ne r:c.:;ctL::..-,}c~ 
:~·,: cl_aim,E1.t's ri<jht lei_;. Cl,.d.i:tant rc·::urnec. tc, >..i::., ~-·c:1uI,1y­

job on June 15, 1980. 

Cn Octot<:"r 21, 1930 the 8~C\IF Corpor.:.-d:.icr: '.~::/",_;T' ,·:2c:,1i:,::c:tcd 
c~te1'."r,·.i.natio:1 be raacie in t1·,is .::.:ase. ';'l,e Ev;:1J_;__,2..t::'.·:;,:~ ·_:-;.v.::.,.: .. -. ..-, 
of thE: Workers' Compl;:.r:tsa tion D2partm.::;:t on '. -.. ':c:r'.::-::r .· •,·;, :1. ':i 3 c, 
recoE,r.".l'::!Lcied thi"~ cla:J.n1 ix: closed wi tn an aw.:crc.. -~:: ~,;\ .: ,.-c.J.cc.!1 
tcrm.:,or:;,.,:-v total disa:.-,ilily como2nsat:i.oc, fre,:·,1 :-1<.1.· :::::: -9,~u 
tnrcn_19h June J_; I lSJBO und reco~,meDr:i2d. no ada:~L:1.(.'•:,c,.·,. ::.·,\1,:,Ll 

cf per:-.:anen-t · p.:.-,rtial :Jisabili ty. 

The Board concu r:c: with tl1 is rec(: r,u,tend.,1 t::_o;i. 

Ci.a.imar..t 1.s hereby gra:Yi:.:Gci an a\-.12.::.-d oE a-:ki:~f:.j_t1:,;_.: __ 
t<:::mporary -tot;:;;.l disai)i li ty co;,:p,::msa t:1. ::..n frcm :,i.:.J 1 f.:, ~- 9 E: J 

thcougL June 1·1, 1980 :i.es.s any t:.ime \~·orked. 
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• CLAIM NO. KA 72 46 27

GEORGE W. ANDERSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

December 1, 1980

On April 9, 1959, claimant suffered a compensai.ie, inj :ry
to his right leg. This injury required surgery on llu'; leg
including the use of screv/s to stabilize the fraccuros.
This claim was closed, and claimant's aggr^ivatro.’. rigr.ls have
expired.

7'he Board ordered this claim reopened under ,iv.s Ov.'n
Mobion jurisdiction effective May 28, 1980 for 3urg:;ry v/;r;
had been performed by Dr.  Plcitner. Dr. Platner had r enu'/ve
portions of the three screv/s used to stabilize the frnctur
in claimant's
job on June lb

right L
1980 .

1 eet: Claimant returned to miiar

Cn October 21, 1930 the SAIF Corporation iSA.lF)
determ.Lnation be made in this case. The Eva].uau on.
of the Workers' Compensation Departrrnnt on h'o\'e;r;:.:.:.r
recomr:,er;ded this claim be closed with an av/ard c.:: ah;
temporary total disability compensation from 20.
through June 14 , 1980 and recommenced no adci t.i.onal
of per.nanent 'partial disability.

. The Board concurs with this recc;rrumendation.

ORDER

v:et;uesteci
D ;.vian

, 19 3 0
J i.ticr;.'hL
„980

b‘.\’a r

m

Claimant is hereby granted an award o.: additio: *...'..
temporary total disability cQu';pansat:i.on from May 28, 198 0
through June 14, 1980 less £iny time worked.

m
 248 



   

   
     

    
  

  

   
    
     

     
      
     
    

     
      
     
      
     

     
    

      
   

     
     
    

     
     
    
    

       
    

      
   

 

    

 
 

    

        
      

          
          

           
           

         
          
          

     

 
  
  

 
       
   
   

 
 

 
    

     
     

     

 
 

  
     

     
  

 

 

   
 

 

  
 

                 
      

     
    

 

  

 
               

  

        

   

NO. Ca 242435 

RICHARD A. BULT, CLAIMANT 
Emmons, ·Kyle, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

December 1, 1980 

'j'~-:.e cla.1.ff,ant' s request iur the Board tc. c:{E:rc:i ;je _::._ -r.,_; 
o~m Mctio::1 jurisdiction and reopen this claim w&s r~ferref 
to th,2 Hearinq~; !Jivi.s::_on tci be set for a he.:.;_i.~iw~0 • ..;.'i-:c 
RefereE was to determine ii· the claimant's current co~6it~0D 
· .. ,.::~s rl:':~.ated to his A.pril 28, }.97J ir:d,1st::-ic:..: .i..,ju:r.i .:.:-15, _,.,_ 
so, w':·.,::ther hi.t;; co::10.i·~i.o:1. '.,2c, \•.rors(~ned ~:incc ·:.J--..-.~ ::.c.s .. :.,\,an:i 
.-:•::: arrE,P.ger::'.er,t o.t con'i)0TISc::tic,t,. After a :-::oar .. r,\J, t i·i·:: R::;·· 
f2rec :'·.:)und tri.::t t.h<2 claimar.·:. 1 s cuL:ce.·,r. co·,-;:: 1 . .:.io:-, ':;-.;:;_::.; CL,'.:.! to 
r.::.;:; 197 :} in.jury and had worsc.,:.ed. 'I'l·,2 Ref a.:.,.::eic~ p~cc.:·,:;,:~nJ..:, .. 
~~10 Boa..:.- d v.:1c :::,·~e: its Febrc.a.:cy 2 (sic) , 19 :::-. ,) :) 1.-,:1 ~-ic,\ : :L: 
::,rd.er, ente.c an Own r:oti.on Cr:~.c:r reOi?eni.r:.q th: ... ~· c,:,.:·.:.: .. ei­
f~ctivu Septe~ter 6, 1979 re~~~ding 1~ to ~h2 SA;F ~c~p~~~­

ti·on ::' :):C pr.oc2 s sing c: nd ti, e ;x; ymen t. of crn,,~C=~-, :,; ~: t.~ _.x . , ,r:a 
G .1ardt:d cl.:d."i"Clu,,t' :; <.,c.t"::.orn-:·Y -· :.:ee;. 

T~e Board, after revie:w-ing this record, agrees with·the 
Referee's conclusions. The Referee incorrectly stated the 
date of our February 1980 order. The Own Motion Order was 
dated February 15, 1980 and not February 2, 1980. However, 
we do not agree that our Order has to be vacated. The 
order referring this case for a hearing had the effect of 
vacating that order. With these corrections, the Board . 
would affirm and adopt the Referee's order entered in this 
case. A copy of the Referee's order is attached hereto and 
by reference incorporated into this order. 

. ,;:-, he:,:il:':..'.~•:{ on th(1 abov2-caption,::c Ci,,:,c, ':,,~,_-; .-1f .c. .i.n 
SZ:!2-·e~11, Crce~ron, C)!j ~~·�e~,-)tc.;!rrd:,er· 8, 1980, ~-:-;,~£c:..cc ~,/j_-;_j_j_,-:~•;n 1 :, 

Pc ter!:; cr: , th:~ u ;1 ck: r:; :i. ~l :-1 c(; rze .f ,,, ;:(~e-. 'i::·1,:;: · c: 1 a 1 n·.d ,, t \v ,: r, ·_-,re,:; e; :·: : 

ar1 c~ ·.·.'as .repr <:'.! ~-:e tt t.1.:~d ;JJ J . Da "\' i Ci Krycj (·: .:· o -E :·~rr:n-~J:·J. :-~ ,. ~~ ~/ i c. · K~:c ·:~[.) 
& ::,rys;c: _. P. C. 'I'l'k· en-::)loy;:::::. Portland ,-,/i:c-..:: a;-.·:: 0 :·::c,i': ·:··..)r:-.,J 
1~~;(.~~ct.lE ·;c: \\i~l. r~:.::; , u ncl :i -:-.~-~ i :-j~_;.url~l:', t.}-:t.: :~tt..tti:":: .:'\c;~·;j_c\;/r: t ;.-:: ·,1 l· ~-- :.:.,-:(:~ 

Fun(i (t~\)\\' Si~.I::? C:o:-~)C)i'C!t.ion) ,. ,_./e::::0~ Y1.:..~1J1_·1,,:;~·jr_:~-~ t.c~c1 .J).- Ii~--·-~ 1 ..-. 

I1}·ot1:) _, · ;\ssocicl·L-~~: \.~o·c.n3el, ~"J/\~C:··"\. 

-
'~ : ~ CJ a LC: ) () r: l:. lJ ~f u :·.:; -~ ~ _ .. l_ .. 

.. 
.• 

':?c: 0; ).)rc:C:')c!I'C::(;, Cd Gc 0-.c,>2r 2, _:_,;cG, '"··;cc ;_:·.1cc:.ic:= .h !_;:, 
co~Ji<:; ::_~ _J d:1~~: L:.l-;(~ a;a t t.·::::: r ·.,~·a~: co.·; f; :i. ci_c c:·::-·C} .::1·1_; l)rn j_ -~ ·~1._'. ·: ·.,--,,· 

-'-_i ·-' 
·, 

r c (. ~~-1 nu1J c.: r: o .:1 . _ ~ ~} n .s . 
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CLAIM NO. Ca 242435

RICHARD A. BULT, CLAIMANT
Emmons/ Kyle, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

December 1, 1980

The claimant's request
Ovm Mcuion jurisdiction and
to the Ilearinqs Division to
Referee vaas to determine if 
was reJ.ated to his 7\pril 28,
so, v/hether his condition ha
ci: arrajigemenr. of compensati
ferec found t}n.. .t the claiman
his 1970 injury and had wors
the Board vacate its Februar
Order, enter an Ov/n Motion C
fectivi: September 6, 1979 re
tion for processing and the
a,/ardod claimant ’ s a ttorney

for the Board to exercise i 
reopen this claim rsfi
be set fo.r a hearing. rns 
the clairaant' s current cor
1970 industrial injury ir

G v.’orsened since the las"
on. After a hea.t:..ug, tlv::
t's curreiit con::i.aion v.\as
ened. The Referee recvt.xma
y 2 (sic) , 1900 Ov, n Moi
i'f.or reopening this c;la
mending it to the FAfF Ici

yment of compcmsitmor.. ..
i. fee.

;rr0c

on
1J., .11
a\:ard
Re  
GuO t.O

pora 
nd

#

#

The Board, after reviewing this record, agrees with the 
Referee's conclusions. The Referee incorrectly stated the 
date of our February 1980 order. The Own Motion Order was 
dated February 15, 1980 and not February 2, 1980. However,
we do not agree that our Order has to be vacated. The 
order referring this case for a hearing had the effect of
vacating that order. With these corrections, the Board
would affirm and adopt the Referee's order entered in this
case. A copy of the Referee's order is attached hereto and 
by reference incorporated into this order.

i‘r\ hOiTl
Salem, Oregon
Peterson, the
and v/a^.
f Rrycy ... ^ .(Perti?  .c ';vir« ;
Fund (now SAl. f
Lyons ,. ' Associa'L.<

n (.•
o n

clooV'c.'“captj onec Cc .sc;:
1 980, before f/i;i.iion

miersignec Referee . 'the  claxro.mit w:
David Kryoe.; of Fa;ir;o:n. : , i

Portland Wir.,i aid . froy: works
.. m.H'.

on t:
Sep ceirilje

J.representOG oy
, P.C. The elap 1oyer

, and i : ,n insurer,
CorporafJ.on) v. m re
Counsel, SAi'F.

1 n

re so:';' Krc •JO
fire

thi;.' l.?'Cc\t<.
represented ,1V
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i~sue is "whether clairn~nt's current ccnditio~ is 
rel a t.ccl to hi"s P.p~il 28, 197 0 indust . .rLil injury and, if so, 
whether his condition has worsened since che last &wdrd or 
arrangGment of compensationn (r:x. 50, p.l). ' 

.ih2 claimant contends that the 16w·back ccndltio~ ±or 
which he obtained medical treatment b(0 ginninc:; in Sc~··:.c::1b.::,r· 
1979 is· a. worsG:ned condition resulting fro:,1 ·hi.,:; ?-.pri.j_ lSJ"i0 
co~pensable i~jilry. Since the alleged worseni.ng occuc~ed after 
his_a~gravation rights under ORS 656.273'had expi=ed, tha 
claimant seeks a· reopening of.his cla~rn by the Bo~rd vursuant 
to its authority under ORS 656.2~8. By an Ow~ Motion Order of 
February 15, 1980, the Board denied the requested reo?oning 
{Ex. 47). The claimant's counHel requested ~0c~~sid~c~tion 
o:f that decision (Ez. 49). The: Board then orcir~j_·cd "!:::-·.:·.,,: h:<:,,:-::·j_ns·-

FI:iDINGS 

on:i\~,ri.1 28, 1970, the .::lairna:,t., tr:.::·:n :::1~JC:: ·25 at:c:: (;:•·­
ployed by-Pcrt:and Wire as a structural-steal we~der, corn~2n~ 
sably i~jured ~is back lifting a heavy bot~l~ of ~0lciin~ gas . 
.,,"\,.. .. . . t . - ] ~- ·r- :lo t..: ,,. ., I ' ' • • • -· r: . .,,·h '.·" .... ' .. • I- .. - .... ,... ..... ~ ._ r... ,.:;J t. 1- 1 J • .1.1 • ..: 1.nl. 1.<1. ,.._ __ ea .1.ng 1J,1_,s1c1 . .::1.,, a, ... J.Luprc1c~.c.J.t, --~i_.,c,.r~.·-=, • .,,:,·~ 
th0 inju::.:·l Has to t:i~e_ ".,.ow do.r:::,=11 .spine"· (Ex. :'..:. Af·'.::·;•:: or1.::: 
trc;a.t.m,.,:_,1yt, the chiropractor referred the cl.::c:i nv.n!.:: to ,~:: cf;t.::(,·-
IJ "'th ···1-v•.::J.·c;..,,... D\'" ...... 1rJ~·-.-:,•-,- Ho 11ho re=a1···-""a·· t'n,·, c,!•·t· 0-~---.i.·•·q 
~ ~ l.1 ... · ........ o.J. 1 ·-· '\ ~J-1_-.... .. : .... ,L ,., __ ,., .. ~ ... ...._ 1.,,11_. \.:--•'·11. .. .r._ 

o~vsician until after the claim was closed in Ju~e 1)7!. Dr. 
~ . -
Ho's i:.:rc·atmen t was conserva ti'✓ lc',. 

:;,111c~n Dr.. Ho fL~st axa:dned·i;hc cL:ir.-:.at:·:: o.--. ~<-.: __ 7, ;_::"lo, 
only nine ·c1ays after the j_njucy, h-2 diagnose,:: ,-1 •· li.m;·:::c ... ::_:)::'.'Sc: L •• 

st:.:-ain" (::::-:. :2, ;_J.2). In a bos2ital ·,'.·c:po::~·c. \-.1.t·:.'.::.t.',:::n ::.:-.-.· 1·1,~zt 
· day, Dr. Ho diagnos:::.:d a "l umbc:,:-;c1cr~1l straj_n a:1d lumt;..=:; :: c:c:i·1(, . .:i.i.v0 
c,:u)sulitis" · (E;c 5}. 'Zhcre a.re- numerous other ,·,:1:•i:,ic.al -.:c-:ic,~cs 

.. • 11.. 

t:i;;it refer to .:-. "Ln:1boci.c.rsal" ir1jury. Tl-:,i ·n::!':.-:::·i:mi.,·1.:-1 ·.::.:--,r, ::,,··.: <"::C 

i,;sucd .i.n JL,nE 1~J7.1. ~;rc1nb;;d a -;:K,rri\an,:.:t~t di.:-;;,,Li.1:!.': .. y a;,.~--:rJ ·:c,.1· 
u·,1schedu led low back d j_ $a bi 1i ti (Ex,. 2 9) . :I":·, ,:, .::e,?t<,:-,1::,s:c :;.:::., 
1~7 ~, Oj?inion and orc:cr "!:hat 1:ol:o·,.;ed ,;;. he:,,n ir:·si on '.:1:.:-,t · D2tec-
.. "'; . -.. _.; .. 01- ·; - ~~ -'-1-.-:-. ..,._J ........ n o"'=.c; ... I'].,.... f·'0Llr1....J ·.1 ... - ;.. -i -:- .. ··:ir, ..... -. - : -, •- .... ~··· .i ..:.c~ lu~.lac..,.OJ, .C.e.,., c.,,.._, hedJ.l,g _.;..J .. -Cs.;; __ . •·•'-- t:,.\-:..-. · .•. ,, .• , __ ,_,:,,,:,L,.- Le,., 

~sust~i~~d v coc~ensable low hack injury'',. and J.~c~~~~-~i t~~ 
''.i.C'.v b,.1ck d:isa::.i:ity" award (I~:-:. 31) .· 'l'ne 0v:ic:1.::i;XC.> :_,; ~)v 1~·r­
\\·helminq th;:,t the :;_97(, injury i :·1volv0:d ti·,1.:: : u·:·:;.Y.):,;:.:1.-:-:.ca.i. :;·~,i,:3 

. °'S ,,,-=-•1.' 1· ··1c: 1'· 1-l·; .::,·-;-c;·--1 ~-,-i· r•c. - -,1·1al -:- ,-.~ f" .1' •• ,..i.. 
<.A ~t- e,,;;;;, _..,!- ~ .... ) ... ._Ct -.1;_.l •• 1~ C.::t . ..J.. .. :.,J ,..{...; 
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The issue is "whether cl^iimunt' s carrent ccnciitio:' is
related to his April 28, 1970 industrial injury and. if so,
whether his condition has worsened since uhe award or
arrangement of conipsnsation" (Ex. 50, p.l) . ’

.The claimant contends that the low back condition ror 
\viiich ho: obtained medical treatment beginning in Sojr:e.nber‘
1979 is a worsened condition resulting from his ,'\pr:.i 1970
compensable inju.ry. Since the alleged worsen.ing occun;:ed after
his.aggravation rights under ORS 656.273'had expired, the 
claimant seeks a' reopening of his claim by the Board pursuant
to its authority under ORS 656.27S. 3y an Own Motion Order of
February 15, 1980, the Board denied the reauested reopening
(Ex. 47). The claimant's counsel recuestei'd reconsid'.:ration
of that decision (Ex. 49) . The Board then ordered t;''.:.s h^ rx'ing

#

FINDINGS
On Apri.1 23., 1970, the claimant, tho';n age 25 am:: e.i. 

ployed by  Pcirtland Wire as a structu:ral stecd. v.'oj.Ger, comp . ni 
sably injured his back Lifting a heavy bottle of 'welding gas.
The initial t.reating physician, a chiropractor, repo.rted th.;it
the injury v;as to the " lov? do.r. ::al spine" (Ex. 1.) . Tf ':rr ori.: :
treatment, the chiropractor referred the cj.a.'i'mant to  m . cs r ^o 
path pliysician. Dr. Robert Ho, vdio remained the atte:r.;j.r;g
physician until after the claim was closed in June 197;’.. Dr.
Ko' s urt'a'tment was conservative.

Wiien Dr. Ho first e.xami neci' the claima
only nine flays after the inj'ury, he diagnosed
strain' Ex. ■)

r c' n s.
a "lum

p.2). In a hospital ::cpoft v.'.r i. tl:.en
day. Dr. Mo diagnosed a "lumbosacral strain and lamb

'j'lX’d ic
:i.ti'urv. Tbe ' De rerm 1 ia

1  1 •' '/

70,

Tnere are numerocapsulitis" ' (E;c. 5
that refer to a "lumbodorsal"
i:,;sucd .in j’une 197.1 granted a p
umschediiled low back disabi.lit'.

s ot I'l e r
ury. The 'D;
mar.ei"; t ci 1

.;'o .::.orsa
1 nI'l i.j i
'j r addc;.s
a j rc ■ '•■o't

.ive
T c:

(Ex.. 29)
y asai'J fc'

a Eeut jm)' e:r 15
1971, C'pinion and Order that followed a hearing ovi
mi:iatj.on Order, tl;e Hearing pfl
"sustaij'.ed a cor.vpensab.le .low bacn
■'low back disab.ility" award (E:':. 31
•whelming that the 1970 j.njury involved the lum
as well as tnc corsal ,so.i.rie “ and x .s o f.ind.

fa • Do ,'2, r
found that

injury" , and
Tne ev: dc aco

lOS UC.L
ms ovo!.' 
ai suine

ii a c
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c;l{:ii'I·i1c1nt 1t1cts the or1l11· v-1it11ess c;c:.,_~·.i.:;r] .:-:t. -~.·,·.:: i~:ea~::-i_:-_(J. 

Ee: 1.,·a:, credL:i:u~, but ha.d a poc:_· me!tlory for c''.3·::c'.; a;-:c7. r:,,r•:1~:C·. 
J? 1:-c,p:1. h. i :3 t.e st .i. 1~·:c,tt '/ 1 l find t.1-12· .. t: he ~ ad co r'. -t j__ r: ~T! '-t j_ l :· .. v~1 - l.. · ·-. 1~· ~:.; :;./ u11) -:.(-~'.-: _. 

i:·, t:·:c :t'ears .Ec,.'.:.c·t.1in9 the irc~·'-n:y at1ci c]airc1 c 1,:iSL1x-2. '.efo,:·,:, :.::.;·,.:: 
cJ.0s·~1rc., ~-1:1ile st:.'ll undE:r Dr~ Ho's cart~, !--.c, tr:~ec: u~ ;c.:::::11:n 

!~~-:, re~rJL:1r joi::i .::mat least three occasi.o:1s. J'i:C':~,· ::L:.:c,~:u. ·:-.;,:c 
ve-_-y ~-;i1ort-1iv, . .:r..i. in i.:_;ctober. o·::- Nove~,1ber 19~•j __ t'.,Jl:/C\'c:'.'::, :,t.' 6.:;_d 

r:::.t.ur:1 c,:i hii:; regular \\''"lclin9 ··.rorl: a:-. f·c,:.:t.:..ar,c! 1 •• L~c",! - .',.nu .1.,1s-:12c 
ath:)u.t ,1 ·year, 1~2\,~_in~-; for the ,-_..'i:!rmei- 1.::::li.rr~a-t.l~ ~.: . .=-: t.--::l:·:.:c.:,r.a ::.r:.c.::·iu.;r: 

a ?hjsician tol.d him that wouJ.d be better for ~~s t2~~ In t~e 
next six-pl us y·2z1:e:; thE! c la ima11 t moved "i'rom Ar l zc,:,,a to '~'.c:l i fornic:; 
to h'as)-.. ~-~,gto,: to 01:er,on z1nd \vo·;:kE:d fo::.: a va ::-iC::ty ,")i: (~:'.f .::>i~c::n_t: 

l"!T!1L-" l oy (,rs , u :c: ~al.: y a-~ We; ld i ng j oi:J s . '.I"n 2 s E: ::,,1? l cyrn-:::11 t :-; :.,<·,.:; ,.:: h 
gen<,.:ra:Liy involvec: s0me hea\ry physical labor, J~.:c:qeci i,.1· l2:1sth 
f r()lT'. a f (?~,\1 c1 ~l ~' :..~ t. 1J Cl ve a r· . r-i c:; \•!as Of£ \\1 0 r.k lJ •,'.,.: t '.-·l.: .. ~ -:~ L .1.,. 1·1;_•1T ,fr--, (. 
vary in,; :!.e;·1~jt.L::: c,r :~i1rc12, S(,rne ::s long o.s SlX :.,,.:y:;,c:L''. ~.].:-; :>-C,~ 
syr:·1ptor,,'.-: ,.,;·0re 1:::,r'~so n t ,~i1rouqh,y~1 ~ thi.-:; tLne. :! .:. s u:-;; c::,~} 2..-c,;:';::,::-. 
foJ::- .lc=:a.vi11~J a jo~J·•~·-'cJ..s that t.i-:e -..vork \V2.S too f . .:-::C~\r:/ l::-:.;:· :-:~:; -~-~.:;•,f:_•~" 

back, :1e could :1ot 'continue, ar,.:-1 he :-ic:,ci "-::-,o ~tci':' i.FJ _:~,~~_!: a '::hi~-:~"-
'!?,;:· i odi ca J l :.' , 11"-, w :1 s tr.ea b2c1 Ly chi ropr a.ct c,~ s . :11:, :1 ;:, ::; i: 1.,1.-:_\ ::-/ e:.::c: 
.:..n Jt:J.y l 97~l .. 

Alt:1::-)ug:·1 tr,,;;:e may have bGen a s:rac.i.:2.1 .:.,-:c.'..·,~<t'_;_,· u:. ·.::.-,r~ 
c~_ain1a:-it' :,~ lo•.,; ::J.:::c1~ ~;:n,11:,-t:omc0: t~::::-oushou·:: · I:hc.>c 1 -2a·~·s, , .(:r:::: '·i:L: 

a mc•ro -:;iqni.Li.can,: i.nc::·ci.1s2, i~:cludL1c; :cc1clJ2:-:i.-.,?J ~c,.:: ,·.:;·;-1::,·.c,·.,~, 
ov·,>L- .:i lX'rioc'i of 21bout six m:::i,,t:~s in }9i9, l:-J,, .-,~u :,c-:: ~.,),(::-it 
fd~:L~er rned:~ca.L c,ttent.ion ·.-,hen ;-1e tr~.ecl, Lifm::·:!s.1 ·,::' :,t:6 c:t··<,·:.::·­

cessf'<.l.}lJ, in ,Jl.!.iy o:::: Au0us'c., :,.979, t:o t::ive hL,: c.,~,i.i7, ,-:_-.--::,r,2/1 

U>:. 37 and :~x. 38). :le .Ein2Li.:1 die. ·a~C::_k;_ L'T.c\:.,,:~.:~, .•:·::o ',\'i;,C 

L
~--
1
· (~

1
(.•_

1
.' : __ (·._re,~). r.t .. ' .. ' ~ ~ lt~ ,'.-_.:'._~_:L· i;,>.· ... ~(J~_-. ·,'.,.·. :.·. •-~' __ ',·. ,·, ·1 ') 7 9 , ;.)::,· . · '.'.' . D c · r1 : ',.H.: ·.:, !'.> c: :·: . ".l ."1 c r ~ : : : jT: 1~, ,: ~ :.' 

...... .-~- .. u ...,.:, , __ .1 t-~·1..:.--:: .i.ur:·i:J/.";~ 21~·t:u ti:·:c: l."(-~·(..:~.1:·.~ . .:~·.c::•:jc,1! .:: T~~•/,·~~-

J C) r•, r ,".",',1 ·, -,? -_,. • • ..)'") () ·' • .~:-i l~l ,_... -1,, ! 0 .,I r1 ~. C '. •,",. \·" ..... (.' c"t r· 1--- ,,:"\ .... ', ,-- ~\- - • 1 ( .; ,,. .. ;-\. I I. 

_ ':.., .:1 ~ 1- ./ 1 • l.~ .'. ~• V • •• t._.'l.._ 1 -. t..l • .1. • C,i.._J .• ,~J ,_. \...• k. _ ·-·· \ ~-1.1,-.,--. ••• _ 

report!.:~ ~-ce cc."lnfl i.c·i_~i~•·J a:-_; t.(J ;,._.-~1et.l1e-c t~:t.-s r:t_'/t::O.L·:~r-:·.:.:L ... ~ rt-;Vt./r.:~J.cC:~ 
a_r;.'_::1 ['~bnorr11alit·:/ (cf-. !~z. ,)~l h1 ~-·~.1~ ~x4 ,~:~;, 1.:•"".it D.�i:.-. ··Jc 1_.::.·c1n 

1~c~ cc,;:1n1c;; n (1 eCl :~~ r1 rg e _::y . l\. 11 . .1rrll=Jo :~·i.c l~ a 1 j_ .:\rL~i .1-:oi- ',_·,:;: ·/ '.,.rr.t E, ;_>. _, ~, L O."r.-.r.1l~:c.:. 

on Decc~~:b0t~ .l9, :_0·;9_ rl'hcprc-ope:cat .. i.ve and F;r,·,s.:--0:.)·:~··c;; --~v,,: 

diagr10~:e:s \'jC"L"0 t:.~1~ sctr;:,c:.·: 
{ £~:: .. ~ L! ) ~ 

1._-:1 }_·()I\: c.}1c· f O ~.: C: ~f CLi. :! ~' r t. ~'}(_; ·_:~0 it; ~L j_ 1.: -~: le\ -~ '. ·-.1 (~' ~~ ti (Jr: . :-: .. ·t i": : ... l --~ 

cla:i.r~12n:: 1 s lc! 11-1 i:':Jc:~~ c·c).:'H~:.i.ti.c)i"i ·,\'·o·rsc11eO .... ant..:~·~- sc) t~'i.1·1c J 

a~so ·f:~·.:.C! ·c~-.at. -c.h0 ':JC)"t""S(:r;i.n9 c:..:.:c,t1rr-eC :,~;fi_i::~·c ~'._;~::; 12.:;::. -.-.... :2;.::-:1 
o.r c1..rr~·Lr1~,'(~r:1/:::n t_ ._-_.[ (;t..:.)r11f,.-~:·1.;:~1 t::_o:: H: · ri1h•:! ;~e:•ic~_-c0:·t.:~- '~--; C;::ii~., L-_·•r; 
.J~~-:-3e_~:- o:~ s~r>:::..c-rrd.JE.~~ :i 19"/J. 1 11tJte<.-~ a:)<r\/~ ,· \,.rl-::-~ ,_:.~:::_.c'.u ~:~ .... ,3 h(',J.~~~ 

in9 of /.1Jsu::.;·::: ~~6 r 1.~)7 ·;_ • 'j•i-Jf; j_{i~f(:J~et:• Is jcc~! ::~.i.: .. ~;; \•.~,-_·t~-: .r·:.:•t•:;~•:,<•,'(~ 

!:".lj/ i.: hi.:. E~ 0 CLLr.~! ():1 2'-iC1 J~ (~ 1~1 2 3 1 l (j ~/ :! ~ c. ~-J (1 ·;_· t.:., .!. :--~ ~~ t~ ::1 ·c 0 :: i-. \ 1 ,J_ -~.· :_ :. c 1.i i -~ 
Co:.jrt .. :J:-! JuJ·y· 17,. 1:)7:z. i{c~:~:·,_;r-·:::"~~-es~:: ,,_)f v,if1i\::..::·~ CJ~·: r_i:.(:.~,'-' .=~cJLt:-::·; 

i.s con:•; i.c1(-~:cec1 -~-1'~::.: 11 1 .. ::-i~-.~t. av/a rd 11 • ·c.·!--,(; :~1c1:)·l:: ~-:3j,~~;r: ·;_~: i,-:-:(L~-1~-- ~:, :·~-.,•.:~. ~-···:; 
oft.he .::loi1:·:aI-:t 1

:: .·~cjt•J-/)c."1ck co~·"!G·:..tic..Jn (:.2c:1tr-·L!(_.t ~~-:._i~--~-~; 2t·' __ -~:;.~ ~-~.1....: 
· l.a-~l;.~.;t cJf t!-?c)sc~ 11 c!t::-ci~:;:~c)n:• -6:::-.:~3 .. l ~L .f 
so, I ,·1ou":.,,:; :·lo c:oubt c,Jnc:!::c1(" 1;;,12\t. 2, 

t~·1e 11~c1ri1-tCJ 
273(.li. ::.:t 
and 
c)r!e 

2 .,. -~- s u !:-i.3ec_.1~1,.~1~: t c;.1?'.)C· l I <.It~: a C -~--~ O~J_ i ~:; 
"(. rl e 1 (] .,~ l~ _:_- n CJ i:1 c: i '.~ .~. (_)11 II c! u 1: 2 s 'i;~'C· u .. '. 1.··. 
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The clciiraan t v;a^ the only v/i tness i

He '.\acredible, bul: had a poor memory for darao.; and i 
Froia his testimony, i find that he had continual lov.’ i,.
in the years to:.Icwing the injnj'y and c]aim closinre.
closure, while sti'1 1 under Dr. Mo's care, he tried t;
his regular job on at least three occasions. I'hicie
very short 1 j.vod. In October or November 197]., no'wc
return co his regular welding worl: ar. f'crtianc! Vvire
about a year, leaving for the warmer climate c;f hri;'::
a physician tcJ.d him that woui.d be better for his ba 
next six plus y aars the claimant moved 'from Aricon.a t
to bashingtor; to Oregon and worked for a variety of 
employers, u.suaily at v/elding jobs. Th.ese empicymen
generally involved some heavy physical labor, jranged

a '^ear. He \'.’as off work between
ti ire, some as long as six : r,on.rhs .
nr. uhroughout thi.s time. H.i.s usu
as tnat tns* work was too hc c;Vv ic

from a f;ev.’ days to
varying lengths of 
symptoms were pres;
for leaving a job ’
back, he could not continue, and he had "to ray up
Periodically, he v;as treated by chiropractors. he
in July 1979. 

.■j i": e ci r 1

. Ik syiv
v.e fore
;■ ij i u:: n
.. Oi.

t •

nd ].as
. ci .'mOCclU

I r ■ t
tai .1 for]
,f feirent

w.i;.;cri
..V length
Ls-'m xr ■:

. renson

!'• ':D

i J.
id
red

he
nia

#

#

; I'. r

O U:

;r:OS :. 1

V

Dr . PC’.. '
VL-X-
yon
Lor

Although there may have been a gracaa.] nemo
claiiiiah't' s lo'.v back syrap'toms throughou f  thc so
a more significant increase, including radiarin g leg s
over a pea.'iod of about six months in 1 979. Hm hsu not
further medical attenti.on  wiien he tried, informa.l ;':n
cessfully, in July or August, 1979, to have his c.iaim
(bx. 37 and dx. 38').. re finally did sce .k r rew cru. :, .v
seen on September 3, 1979, by .''-l*. Den rvH;,;.scrn. 'wno r.:;:
cl decfonc.']"atod (.iixe 'i.ii t;‘iO inmlrsi* area arid i.‘ecn'm.im: :i 'Jc d
logram  ,bx. '39 . 'The raveloci.sam was don .s c r. r r.
reports are conflicting a: ; to whether tno my. :.L
any abnorraal i ty (cf. Ex. 41 v.’j.th Ex. if), our 
recojamei'ided surgei'y. J\ lurribosacra.L iami.i'.cv „m’y
on Deco";beir 19, 1.979. The pre operative and cos i  op :: rn  .iv.
diagno^:'.c 5 'were the saruis : a degenerated .;.rm;..os.;.crc;J. c. .sc

Erori'. chc forcqoi.ng ,■ there is li.v.tle ouestion ■.■.r.rt
claimarhi's lev.' back conc.ition worsened  and I .so .iri.i'ic
also find that the worseni.ng cccurrec "9fter th e last r.wa
or arrj'Lriceim iri t • ■ •f comp..;n:Wi t.ioxT'S':: "<erereo ‘s Gp.in i. .' i'.
O.rder of Septernre.15, 1971, iiored ali'.ivu,' wos moo c..^
ing; o? Augu.sr 16, 1.07 i.. The he.feree's ctec.i v. ar
by the Boa.rd on March 23, 1972, and ro.i.nst.a cer bv a  2:.
Co'ur't '9;'! Ju.i.y 17 , .19 / z . itegci i'c.iess ■.jf '. ■.'iiict. c ] m.os'.i
is consi.dered the '’ia.rt av/ard" , the mo.mi: s;i.c r, 9 f iCc ri t i
of the claimant's low back coo ditjon oeexjrr .;g .twig ait 
latest of those "decision" da.:c3. (If it war^ necessa.'
so, I 'would no doubt conclude 1:hat a /cr.Wc ri.' g' d rw:
■fne hearing record nas closed i: ; .suf f ic.'.i anro . '.r cis.V./
2 /3 (.L ] > 1 'C 'IX ci^ar, hc. ar.i.ricj up'O'.t vvn.icci Lnc ir.t''r": a .'c.
and all subsequent nppcll^ite action .i..s based. 't. .c c. !:,
one cf uhe later ’’dec i s.i. on" dares w'cuti.t creco:': .;"t..
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n1edica.J. f1iatus. ~ 7he rJroble.:n, ti-H~r1, i:; nc)1: 
whsthe:c ::ho1~e ha::; been 3- wo::-s,:•;-,ing, but wnet~li::r it re::;l.l} tC:::(1 
£:c :m1 -c '.-:c :;_ 9 7 0 co1-;-1tJe;1 sa b.lc i. n ju :r:/ . 

'l'hat i,,; c1 factlial que::;tion to l.,e cleci.dr::.•:i cqcin '.:'.1c ba:;i.s 
of expo~~ ~edical opi~ion. The only such opi~i~ns ~=0 f£o;~ 
Dz .. ~-:.ouj_.son. On 0-::tooe.c 10,. 1979, he ~-1.rote thc.·c: ::h,c: c}.a.J.r:-,ant's 
lui:i::wr ·9ain Hc,nt back to t~1e 19·;0 injury ('C:-:. ::.!J, p .. t·), Oro · 
0-::to~e.:- 29, a.ftc:r n~vicwi.ng the prior medic.::.l re:::-cr·ts on t;ie 
c;;J.a:.::.-1, Dr. Poulson \·Jrote that h~ had "no dj_f:~ict..:J.ty :;.r: rclc:.ting'· 
the cL.1i:-i.v::in·i:.' s co1,1pla.~.nts to th.Cc'~ orig·ir.a.1 j_njury (Ex. 4'1, ~::,. l.) '. 
Dr. Pouls6~ 900s on. in that report to speDk_of a deser:-3ratj_ng 
lt.:mbc:r 6..isc,. c.tqgravated by the 1970 liftin9 inj,Ej•. (hn '.:.a.::·liei~ 
report fron a dc::tor the claimant saw :>nee in A:::;rj_l ::i.972. t-;,,o 
Ye -rS ___ c;,_e,- -l--n,-:, J..Jl.;,.l .. '/ ·con'":,J.·1·•5:, (<i•c,Gn:.···J's Of •'ca·,-·iy•; cl,"-c·en-
. Ll ._ '--• J.. l ~ -1. ._.. i. • .._ . J L .1. ·• I .l --� , C., •.. Y • .Ii. ~ _; ',,,. � :> • .... , · • .i.. -~-. · - :1 .... •} 

erativ~! art.hrit:i.;:,, r,::latod to t.he J.97(1 injury; .t:x- 33. l :;':;,_n,dly, 
in J'uly 1980 D1:. PC,i..i.lson wrot:fi that, based or; th:~ h::.::::to.:·y 9ro-­
vid.cd .)Yf the:· cla~_mant, he bel:Leved "-;•1J.tbin rr:!a3on;;.b.Le: ::-:ec'!i::.:=,l 

... ,.J.. • .1... 11 i.-T-,., • 4 he J)·-e~r· ,..,_ ·J --~·1-ar- p·•·:)_O_ ]e"'s·· .-:._•,·_,.__--e -~r.~_·f,·~·;-_,='.,·.1 t·_l""; ;-·1·~,,.--, Ct•~1 ..... aJ.n1.y "c.i••~·c .::o·-- ... 1.--=-~'''· ... :,;,,_, •. , .-,.,, . ----·~. ,. - ~ 

1970 injury (S;-c. 43). 

s l\ I I? u r sn.1 e s 1: ;·1 a -;: t he :: \~ ""' a s ti L1 e sr e n c::.. -r). [-_ i \: 1.:: d ·j :-~·~ c c::. .:) : ~ <.1 :. t: :L c n 
before t!-_c} J97Ci iniu-,:v, and t.'.·1at it i:3 '.:ha·~:. cc:--.·,:i.:·:1.ii:-,s.: c:':(;-:·:·,,:-:·Ta·­
tive conoiti.on - ·af·::.r2:::- the 197G aqqruv.J.ti.on of:' it :iz,:: J,::·.•c-:~,:,ci 

c!r~n.::r:~,:~tjt. is ·L.11i:~1.: i .. t i_•:~ bc:sc.c1 ~~lr,os ... c ~ol0~-~--- er. s:\I}? •· i_r:t:0:~-
prc-:.: a. t; 0:1 of 1~1: . Poi: '.i .;;;on ' s 1:-1~· ~>.,rh,, .:1 nC: sp•:~.:-.:1.1 J. o -:~ ion . · ';·. ::c.·,:c· 

i) :0 l :: ~' J. '.:1:~n~~ . •~: ! ''" ;1: '.;~•? 1: (~ ~ ~i 9'; '.·: ,: ~ 5 .· ~ ~, ~,l:t~d t :::·:~ :_~ ~ ':: ~ . ~: :; ·:·:'.: ';} ::; ~- ~1 ·-
t~ V - -u.,lbaJ. -"';_.J.I,,:. b .. Ll)tl:. c.:.\:.! __ ,-7v 111_,,l~)- ! .•.. , C.:..,:11 ... · .. _, __ C. ... ,-

l-! 3 ve s (~ E:.e .lo \·J (.iU.,: k : )a j_ n j_ n 19 :) ... ~ f ::::~.:.)r:1 :.·,1; :.1 i rh~. .~. l..::·:·:i.)C?:l: ~- ~r. a ~ ·~ \•}-
:--c-~i 11, t 1t1·C. there is nc) 1:::vi{ierrcc: t::1c3."i°:. ·:::--1c.::t 1•..i~.1~-:; , . .::ti\.- r~-1<:✓ J:-:.~ ·:.:h.:1r! ,:.:.. · 
,..,1·r,o,__.... ··'-T'-~'"-: ··'..l.r,--·, -'1-,·-.· :1.. .... t~·,1. lL'-7'; "J-' .. , .. ,.·- . .... (.; ,: .... · .I 
.,, . , .... l ~ cl,.S L ...... JJ .. I .L,1'.,].C.(~'11 L, .1 )(; . :! •. L .. ,L.g :,,.,:., .1.:·, :)_,, ,\.)<,: •. y 
c.·:.,-iepPr:11--•;y,:-, --1 i."tt-rit-i" --·1nc:,;,c:;j-,_-_ -\ , .. •-1·J·.,.1 7 c'··-'Lc' :,;-<·111·~ ·--1.· '." ,-,,,,.,,·.·in,·· ~ :J _. .- ('._ l,.... ..I. t_ (_,i_. • ~ ..._ L_., -.°) I,,,. .:J ::, .._ •~ "- • ..,- i;_; L. . .t.. C, 'I. I, U . ... ~-,.I.,._ •, .. • •- I- • ') • • ~ • '"') I.-,••• ,. __.... t- ~:; 

from the injury, \·1l:ic:-, -.,12:s- ir. its "ear·ly" :;ta•::;0::::: t-.,·u ·::!a;:s 
Li±~·ter t.lJ.e i:.·1j~;r_:l- I ·c.c~l-~e't1c ti1at ~~_.:1-rl'•+s \1ic-:\·/ cif [):.·. _.-.--~_:·:·u.l~;~·~:1'3 
rep~)~~t-s is c1 :-:.01.~t1...1r<~d int.c~~~r;r.~;t:ati()r: :.:"or \\~}!::..,:-.. -> .:cl .. 112.·c,.::· -.~; :10 
f2,,:;tua]. i_n·e-i_:-. jury bas is in th::: re-cor5. 

-, ,:: 
\._, .L 

i S: i C, i 11:i·di·1.~~s ~l~~ ,:1 c·a 1.1._:;e:; fl.)r -:.:_·n.~· .:;J.a :~·.11a11t-. 1 s ·,,../01::-::~·;:··r~t~~\.~. ~-~c;nr~·--~ :, ·~_C)i-l 

I-Ie '.·i~1s :: r~ ~]-:'1 Et"i.lt(,:11,.-:b . .i.Le acc.iC!,...: .. rt in -~ ~.176 :~1n(l -Ln '"!.~~-, :~c~·t .L~J ... 9 bt: t: 
i,: ne_i_·,-.!·.t'.!r ca.'3t~ di6 tilts· cl,:1ir,1c.·.·1t suff{~j~ i;1j 1.:1·y ,),~ r-.:.,:.:.:-.i.v,:: ·:.d::i:,!: 
t-ccc.1 ti,.<::,:-, ·c. 

I fi:1..:-~, ~:..1·i(~J_~c~·/c) !:-;:·· f !:I""".~·- r~ tl10 cl,.)1.r,~.'.):·:t~ 1 ~; ·-.- __ ·_·_:·i~'..;,..,-~, 

:i~-.. J~'..;79 (lie! 1._--e:::;·,:.Jt_ -~rr.J::·, t.~1c l~JF/0 c.:on1~)·~~r-'.,':.~:-1l.:,ie:·1 :.:---,·.-.i~'/-

.. .. 
1,,.(' 3 l.-C: ~ 
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post hearina, medical hiatus,'; The problem, then, i:.' nor
whether ;:here has been a wors'cning, but wneth'.^r it ,re  ;ul Led
from rhc 1970 compensable Injury.

That is a factual question to be decided upon the
of expcrr medical opinion. The only such opinions are fro 
Dr,, rouj.son. Oii October 10,, 1979, he wrote nhao r.he clairf.
Irnabar pain v/ent back to the 1970 injury (E: :. 19, p  i) , 0
October 29, after revi(;wing the prior medical reports on t
ciai.vi, Dr. Poulson v;rote that he had "no difficulty rci
the claimant’s complaints to the original injury (Ex. 40,
Dr. Poulson goes on, in rhat report to speak., of a clegei.erat
lumbar disc, aggravated by the 1970 lifting injur;v. (An e
report from a ccctor the claimant savj once in Apr.il i9/2,.
years after the in jury, 'contains a dtagnosis of ."ear.Ly" de
erative arthritis, related to the ].970 injury; Ax  33.)
in duly 1980 Pr. Poulson v;rot:e that, based on the history
vided .by the claimant, he believed "within rvoasonabie medi
certainty" that the. pi'esent lumbar problems are related to 
1970 injury (Ex. 43).

oas ,L 3

a n t ’ £
T.

1:6
ating"
р. 1) ;
.1. n c
arlier
'C'vvO
с, G n  
.7inc•.llY
prO"
oal
t hi e

SiMF argues lina tnere was a ciegencm auivv; : c j
before the 197 0 injury, and that .i.c is thrUt ccntini.m.n
tive condition  'after the 1970 aggravation o.t it har.
off  that led to the need for surcr^ry Tno probl.c;,'. :
argument is that it i '^ ba.sed almost solely or. SAiF
Di'Ctat i on of L’l:. Pou(i son ' s ret'Orts , and soecuJ.Dtion

c go 
G de:

:c 111 cn
;*2 ; iKvx cil *"

ante
tn<

IS no evi.denco of
tivo lumtar spins
have seme low oar

:hc r ca..:igra';s:i s or t rea tmtsi t c r
bo fore t

: !)ain in
lv7 in"'ury. 1

: 11 i n V 
mi.].l, but ti'n.i;r0 is no rs/iQe.nce that
minor transitory incident. The u

he dais
um:ber

any rtot
lQ;(;:,cis of 'A

k. : I .jcl
c .1 a

GOv 'enerative arthritis^ suggests a traumatic arthritis
frora the injury, v;hich was in its "early" stages two
after
re'oo:

 I o IS: n ury ,l;. eve tnat 9AIF' V c f
± .n Cl tortu ;:ed i nterpretat. tor Will ti'ieric'

:: ban
iy ■'
r e .s u
c a ;r s
out so

no

... ••'.i ni 

fciCtual pre injury basis in the record.
There is no persuasive evidence of .ir terveh.;.;

1 97 0 injuries as a caUiSe for tho' claimant’s ■.s orso nod
He v/as in avi automobite accident in .:976 and in ''■nrc!. .....
‘i.n ne.itl.eir ca.se did tnic cla.imav'it .surfer .i.nj'.';uy on I's '. civ 
trcativ.e.nt.

cont .L i cou
; c. n

111 J. J /
1 ?.
aid rcoU.t. t tro;:'.

th:,t the claimant
the 1970 comoensabto

. ci;:

RFCOAAFNDATIOiki

1 .reccmmenci tnat tne

L. v’ ”:'c cl t e  I’ts C''.’ni ..401 .'i c .i Oruei O . i e. '' 1.
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T~~Jt(:!r an l1v;n · tv\rJt.-:j_()~-! OrdeJ~ v-1hic.11 ;~0;<:_·;,·,(;:·l:-5 tl;r.:-~ c.!.<:t~_:·:1: 

\;.,ff e~·t· 1.· V"" r·'· t,·o~ c·'· 1· ve lv fr·o,·,, ·s,,,·-;t"'•·:,i-;,:,.,. r1· ·:·\.,7 , .. 
" " '-,;~ \,- .L. , • .:i. "f,.,, • .J ,.l ' ,._, i ~.- ....... ...,_ -l. I ·-- ·' _. I 

"""1"~ r"'"'a•·,c'Jr• .·L·'- to c;·~ 11', -<=..,,r r)·ror-;, ··,·1· .. ,., .,·., _.,:, t··: ... ,.; 
Cl~ \..o. I.,; ••• 1~ , ...;, • L _,, \ ,._ 1.. LJ • ... ...._ ......, r..:...:::,, .. ":) l•:! ,.~ • ll... _ .. .., • 

payr:-:0.nt of compensa·cior: . 

.) • :>:\wa ,-d the ··l ::liI''ant.' s at torr "'·y ·1n _:, .i., i"•">i·~.'i:_,.-~ :~eC:> 
.t ."" .;:: ,:: - • • • ~ ~ • ~- .1 _.: - .. • ,._ _,:. l~- -.. ' C ..:.l ---~ ~- -•~ •• ~ I ~ ~ :--: ) 1. • 

01. .!'.::> ;?E:.:.L.;Cf,._ 0.1. cti1G. ou .... OJ. L-De a .... o~, .. 1.,.•nc:._ 

·'L·""·'"'D••)r=-r·\, '·0'···11 -~; sab1.' 11.· -:..v ber.,:i.f·, •·c ·,·,.,: u·1 '-" ···c' -Cl~t ....... 11,.-1._... l...L.t.: L(.~ \....,. _,.-,._,__,1..,::.,:,.-....;;;; •••.•. -~-•.J 

from ti1e reopeni:1g 1 not _to :.:xce,0d :;;75C, :):i_·.1:=-;· 
25 percent of c11,c: c;·,j·t of any acldit~ .. 0;1~·.1 ~:,-::::~;rt,H:er,t: 
di.£,abi li ty cc,mpE:nsa ·;: ion awa;:ded o~: U:e 3::)a.:,ci. · 
l1por, reclosure o:E tJ-:e clai.;-;-,, the c·::intiDec ·:otc::l 
not to exce0d a fee of $2,0GO. 

\vi th respect to the· r,2cori1.i'Tle:1d1~d at ::.orne/ f c:c,.-, .,.. a:-:: 
unable to fi~d a fee agreement in the cas0 file. T~e 3o~~l 
-will no daub~ w~sh to nsk ~tr. Krygar to supply a co9y of nis 
fee agreement with the clai~ant. 

CLAIM NO. TC 288027 

BESSIE M. BUSH, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December 1, 1980 

On February 2, 19?1, clai~ant suffered a compensable 
injury to her left knee. This claim was initially closed by 
a February 23, 1971 Determination Order. Claimant's aggra­
vation rights have expired.· This claim was-·. ·subsequently 
reopened and closed result~ng in claimant being awarded com­
pensation equal to 120 ° for 80% loss of her left· leg. 

This claim was reopened by the Board untler its Own 
Motio~ jurisdiction effective February 5; i979 when claim~~t 
sought rne~ical treatment for continuing problems with her 
left leg. 

Dr. Witt, on September 8, 1980 reported. cla:Lr,tant's con­
dition was again meo.ically s~ationary. · He felt claimant 
could perform office work, but she could ~ot walk well or 
stand for prolonged periods of time. 

On September 2 0, 19 8 0, claimant was exan,ined · b:l Dr. 
Weinman at the SAIF Corporation's (SAIF) request. ~r. Wein­
man felt claimant's condition was stationary. He found 
claimant had solid left knee ~usion with some malrotation.-

-253-

( 

#
lintor an Own • tviotlbn Order which reowovn : the. cia
effective retroactively frora SeptG'.rbec 6, .'Ob? 1,
and re rancis it to SAIF for 
payir.ont of conipensa cion.

i:)roce s s 3 ‘ii::'i<,.•

Award the claiiaant’s attorr.ey an
of 25 percent of and out of the a-

ati:oi;nc\' l:ee
1C — 1 1. %'* n ct f_

temporary total disability benefits re.iu.i !d np
from tile reopening, not to exceed $75C, p'l.us’
25 percent of and out of any additional perwririer
disability compensation awarded by the 3o..rd
lipon reclosure of the claim:, t'ne conbinoc '.'otal
not to exceed a fee of $2,000.

\'Jitn respect to the• reconunended attorney fee, a am
unable to find a fee agreement in the case file.. The doa.cd
■will no doubt wish to ask Mr. Kryger to supply a copy of his
fee agreement with the claimant. ' '

CLAIM NO. TC 288027 December 1, 1980

#
BESSIE M. BUSH, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

#

On February 2, 1971, claimant suffered a compensable
injury to her left knee. This claim was initially closed by
a February 23, 1971 Determination Order. Claimant's aggra­
vation rights have expired.' This claim was^' subsequently
reopened and closed resulting in claimant being awarded com­
pensation equal to 120° for 80% loss of her left' leg.

This claim v;as reopened by the Board under its Ov/n
Motion jurisdiction effective February 5, 1979 when claimant
sought m.edical treatment for continuing problems v;ith her
left leg.

Dr. Witt, on September 3, 1930 reported claimant's con­
dition was again medically stationary. ' He felt claimant
could perform office work, but she could not walk well or
stand for prolonged periods of time.

On September 20 , 1980 , claimant was exaniined by Dr.
V7einman at the SAIF Corporation's (Si^IF) request. Dr. Wein­
man felt claimant's condition was stationary. He found
claimant had solid left knee fusion witn some malrotation. 
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On October 16, 1980 the SAIF requesteri this claim be 
closed and a Determination Order be entered. The Evaluation 
Division of the Workers' Compensation ~epartQent ·on Novernter 

10, 198 0 recommended this claim be closed wi t.!1 an awa.t:'d of 
additional temporary total disability comper,s<ltion from · 
February 5, 1980 through September 8, 1980 and one day on 
September 20, 1980 and an additional award cf perma,1ent· 
partial disability equal to 7.5° for 5% of her left leg. 
This last award was based on a one-inch shortening of claim­
ant's leg. 

"rhe Board concurs with t,his recommendation. 

ORDER 

Claimant is hereby granted an award of additional 
temporary total disability tornpensation fron February 5, 
1979 through September 8, 1980 and for one day on Septenber 
_20, 1980 less time worked and additional. compensation equ~::. . .L 

to 7.5° for 5% loss of her lef~ leg. 

Clair:,ant' s attorney has been compensated in the Eoard' s 
Own Motion Order. 

WCB CASE NO. 79-8395 December 1, 1980 • 

ROBERT V. CONDON, CLAIMANT · 
Pozzi, Wilson, et al, Claimant's Attys. 
Reiter, Bricker, et al, Employer's Atty~. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

rj'_\"~- l ,.-.: (~11··L fJ 1 o·y '8r :_; (:; (;~: s 13 (JU r ;j ~-~:~v:. e \•·i O ::~· t. h (~ :, .. :~ ·f :,;x· ,; (:,! . 

ich .. 0t osiie .its d~.nial o~ ::r:is c~.ai.:. u.nc: c1~-:,: .. ~<'-., 
' "," •·i • ·-· ·- .. ;. \., ...... -~ 

CJ~~~ iri:1~1..~ ~ ·.:. J 5 2 t. ~0 2.:-r1 C :/ a f ~}i::! • ri,; _:. emp J. CY "-(2 r C (Ji;-~-- !~~:i.d :j :_:::...:.. ··_ --~ :.: :__ 

d0nial should ~e r~stored and ~ffirmeu. 

'1·':C'. Soard ::i:1d;:; !:.ha.'-: th<~ Refe::00 c-:i~~re.::;~ .. ,.- ::•:!·;i.c.a.:l •.:i~r~ 
:~acts c:L this 1:,\st, i_;-i hi.s ordl·,r. 

-254-

On October 16, 1980 the SAIF requested this claim be
closed and a Determination Order be entered. The Evaluation
Division of the Workers' Compensation Department on h'ovemker
10, 1980 recommended this claim be closed with an award of 
additional temporary total disability compensation from
February 5, 1980 through September 8, 1980 and one day on
September 20, 1980 and an additional award of permanent’
partial disability equal to 7.5° for 5% of her left leg.
This last award was based on a one inch shortening of claim­
ant's leg.

The Board concurs with this reconimendation.

ORDER

Claimant is hereby granted an award of additional
temporary total disability compensation from February 5,
1979 through September 8, 1980 and for one day on September
.20, 1930 less time worked and additional compensation equal
to 7.5° for 5% loss of her left leg.

Clairriant's attorney has been compensated in’the Board's
Own Motion Order.

mWCB CASE NO. 79 8395 December 1, 1980

ROBERT V. CONDON, CLAIMANT •
Pozzi, Wilson, et al, Claimant's Attys.
Reiter, Bricker, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

Ta.. employer seeks Board reviev,' of the  s
•■. ■':ich ..e r. aside its denial Ol this cfaim and era:..to... \:he

's atto>.TiGy a fee. ± . 1 emplo’/er con’fends iti.
denial should be restored and c ;.f f irmeu.

I’he Board finds that the Referee co rreci i.’ee ti:
facts (,'i this ciTise in his orde X •

m
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Referee fou,v\ that the, cla::crnant pr,;:,vcc'l :~,y ,'. ;)rc-­
:=ionder:_:Lce of the evidence tl~a,:_ Le iLjc:re::i :-:.i_:c: Lis-r·,-c !·:nc2 
,;u_:i___:/ 4, 1979 ·whi.lG crnptyinq cc crarbaqe can ior- L:L::;.,_:mp'.cyc::o., 
~e do ~0t agree. We find ihE' ~ecor~ estilbli~he~ ~hut tri0. -
ci'cJ_:~iHc,, t' :=-. t8 s timony is not c C'.:.:diblc. E2 p£"(,1;;_c2(, v,n_-i,~_-,1 :-3.' . 
versions of the events of July 4, 1979 to differc~~ µccplc, 
E,::i::,eC:t on '.:his :r-ccord, we £ind the ev~:_e;c;1ce '":3::s.t)l:..,:,;·:,:,;,', cc:_t.2r_;_a_;__ 
inc on si stenciss regc1rding the. alleged garba,~G c.J.n i:.,~ ~dE,,-; _c 

su::f ic::_ ent to overcome the det' ere nee normall" · Dccon::.•:::i tt,:::: 
3c:eree in rn.d.tters of cnc.::dibi:ity. We fiEc 1::. ·:-,1.0:::-c s;robctt~__._,3 
than not the. t tlw cl aima.n t did not ii, j urE::: :-.. -. ,., r :.9ht ;q,t':E, l.n 
any q2.;~bage can inciden 1:· as we doubt that i ,,,,_: LC::.c:·1t , v12r 
occuri:ed. If t:ne ·incidei:it did occur, the:r: r...:: ~r.jur/ ;-:as 
t:een p:r-oven. 

We do not agree with the Referee's conc~usio~ r~~-~rul.~0 
~he co~pensabi:ity of any rig~t knee injury clairna~t D~j 

· have .sv.ffered while ·playing bc~skctba.ll (si~co·:.::inq bas;:,,~-t.s- c2: 
playic,:-; "horse")· late:~ in the day cf J'ul.y L1, 1979. \'18 £11-,d· 
such ~c~ivity was projibited by the eillploye~. We iurt~er 
f.:;__nd nc evidc,nce to ,,:;hov-s that the employer clcquiesce6 .:i.n 
such activitJ by employees du:i:ing working l·,c,urs. 

'J.',--..;~ record ec3tabli!;hcs t ,:::t on Au9u~.!: >~:, J_979 ,jr,il.c: 
pla:)'inq :Oas}~ett5-ll (!::.t'iooting _1a.skets i.ind/o.r :-L, __ { '1nc.: ~.,2 <) 

one"), the claim,:rnt :i.nj"J.rec: :-,is ri9ht knee. 'l':1L.o i:ijuc1 
occurred when cl2.lma1·d: wa.s no~ workinq and 1·~ c~t::c:i::c_' noi__: 
c1-:i:11pe:i :~able. 'l'i1G cv id,2nce -er; ~~.:ibl is hes th 2. c th.i. s i-\J>i ,., .': L ::_ :) , 
1979 -~r1cidcr.L·C cciusc;d clisal).1.~1 i :.:.y· Ctnd t-.hc nee for n:c:c -Le-~:;_ 
treatr,1,~nt. Tr-~:..s off-C.ne-job :nciden-t :::Je2;,:J.y con:_:,-: :.-::t:,?.d 
;-:-:ore ·U-tan slightly to th.:-" cL=,.1rnant' s ri-:1i·1t knc<, p.c..::·,:,:,.-.J,--- • 
to \-ma.t extent l::eyonc slight has not' lJec_n_c.s::abli.c:l 1r,'.'.. ·:.:.,., 
the 2L,j) loyc:r 2.1,y respon~:;ibili ty for t1-1c ri~rl:1 c '.--:.ns,c: · cu~--<~ :::. .. _or: 
·Jfl to that ti".e and \·1e hav~ :EoJnd \:.hey a.id n::i-t., U,e , · :L,.,: 
August 12, 1979 incident extir.guisheC:. thctt · r2.s~10;1si::: '.i. ::y 

'Lie Rc;fer,,'c'~, order ;'i,.J.-c.ed. l\1o~sril 2Cj, 1.980 ... :3 n::'.;:_.'._:·."~,~; 
L, ii::.:; 2ntirety. 

i'he ernplo:c:7r:. .,_,' s den::.al da•;_ 8d Septcr.;ber 
storE:{, ind c1ff iL-il,E!O.. 
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r, r, 
• .'.'.. l) f 

lefer oe foun^i. that thc ^ claimant proved oy n pre­
ponderance of the evidence than he injured h.i.s riant knee
■iuiy 4, 1979 v'hile emptying a garbage can ior l.io ,'.aiTip 1 eye
We do i.ot agree. We find the' aecord estab.li.ahea ahat tne
claimai.t's testimony is not credible. He pre/vided vniaicn
versions of the events of July 4 , 1979 to diifaeren:. pc op i.
Eased on this record* we find the evicence insuaplienes mt
inconsistencies regarding the alleged garbage can in nlden
sufficient to overcome the deference normall; ' caccorsled tn
Eeferee in matters of credibility. We find i.
than not that the claimant' did not injure ni.s
any garbage can incident' as we doubt that ir.'.:
occurred. If r.he incident did occur/ then nc
been proven.

m

m

m

: more, 'orob .i
.r::.gh't knee
.dent ver
.Lniurv nas

,er ra_

b..e

VI:.. do not agree with the Referee's conc x.usion r. .ird.:.sn_
phe compensaiiilipy of any riqnt knee injury claiiTiar.t mciy
have suffered while 'playing basketball (shoozing baskets or
playing "horse")'late:: in the day of July 4 1979. f.ind'
such activity v/as pro'r.ibited 'by the employer. We further
find no evidence to shov: that the employer acquiesced in
such activity by employees during working hour's.'

197 9
vcinc
r s i
ea.r

hU''.,

The record establishes that on Augush
playing basketball (shooting baskets and/or
one"), the claimanu injured n.LS right knee,
occurred when claimant v/as noz working and 'i:
compensable. Tne evidence 'establishes thac t
1979 incidenc caused disabiiicy and the neeri for mec
treatment. Thj.s off une job rncident cj.eariy centr:
more than slightly to the claimant's right knee pro.
to wna.t extent beyond slight has not'been, :.S'kubiio'h<'
the em£.^lover any responsibility for the right anee x.
up to that time and we have found pheiy did nor, 'ihe :
August 12 , 1379 incident extinguished that respons.i;

ORDER

Tze Referee's order dated April 29, 1980 ...c rez'z::czc
in its entirety.

v.m. 1 J.e
ne o'.

ury
' not

. c a
i'eted

)i.di 'tion

. Liev.

The emDloyer's denial dated Septer.'.ber 2
stored and affirmed.

£7 9 re 
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N9. 168-008 

STUART J. DAVIS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

December .1, 1980 

Cr: April 22, 1968, the clc:1i~nant sustained a ccq,;c)11na. 
fract~r2 of distal tibia with Li-malleolar frac~ilre ~: hi2 
L~:ft a:1kle. 'l'he claim was i,,~. Lially closed l.:;y Di2t.c=:::; .. : 1.r..:it::.or. 

Order c~ated Jurnc> 6, 1969. which av.rarded claic11<.1r:t tr~;:·.T='u~-ar 2: 
total disability, temporary· pa.::ti al di sabi 1 i ty cum~'=L :;a tion 
and an award cf cornpens ation equal to 2 0 % lcs ~, of t:r:e: le·;= L · 
foot. A.fter t>,co o:ci0inal clairc", closure, z,dcEtio:ia::_. ~~· .. f.rcicry 

was pe.rforrned and the claim 1t1as again oper.ed ar:d clc-.cd o:·: 
tv.'O occasions. 'l'he claimant also entered i n·~o ·2:, · st~;-,1..~.1 ~n:.iu1;.. 
'l'he c:l".~-mu.nt. ha.0 ; received a. total awa.i:·o. uE co,:-.pc::~c., •, __ ,:,n .:c:·uctl 
to 55% loss of his left foot ~or this 1~jury. 

!' ,~. Lar so.-., on December :;_ .i, 19 7 9 perf orr:~ci 6.,1 :, ·-.- .:h1~c,U.:­

s1s ot ~ne left ankle due to the contin~2d dcte~io1~ .. 'an sf 
-;:.::c~ a,,:,;_e. Th0 Loard issued an Own i<otion Cr:.:c'.e:::· rr,: :>,,:~r, ::1,: 
tr.is clE,im efi'eccive the dc1b:; Df tbe sur'.Jc,:::y C!.a.i. ,:ct. r,:-
1:u::::ned to work 0:1 l-lay 15,. 1980. Dr. :·,c,cscn ·. '.:)e:c·c:cc{ l::;·,:-,t 
clairnc...,,t had ,: sol.ict:.y fused cinkle and subt.:c::;_-:.'.L. :ire;· -ind i:he 

fcot .Y.ns in a 11'.:C:Utral position. 

Ct, Oc tobc:"r :n, l 9 8 0, 1·i'cy2rhaeusc::.:,_· C0.:\1p.=:,i -.y .:- c..<:u,-:" :, -,__ . .:::o 
c'.e:tei:-nination 'oe rnac'L in this (:ase. ~'r:c i::vci:';::;~:::c.;, :-:·;_vi,.:'.on 
or t~,e ·:·.J8rkers' Coct1~:::i2nsation ::>,=?partrr.cnt on ::'.;i,,'-hc·:~·~;•.::r .'.•!: ' 1:!2~; 
rccorn~T1c',::-:c.c=:d tbi_s cla:i.rn be cl'.),;(';c'i. •and claima.Lt o,~ :p: .,:i·c::--::,·: .. 
a.dc.it::.onal Jw~rd of 1:..empora:c_' ,·,otal disa:o:~l:;.ty c0n:;::,c:,:;2,t:~on 
frOI'.i Dec;eir,b-:::r 13, 1979 t:1rous_r:. :,1ay 14, J.98,::, ,,::·, ::1•::di 0>on~.~­
.::.t\var.J c,f 10':\ :'or pa.:ctL=ll d:i.'.3al..Jility -::if the lr:;::."l tcc 1:, .'l,,,i:>·,,; 
a "c:.ot:1 l award of 6 5 ,,; ios s of ~ he left foot. 

··r:12 Board concurs with this recoiT1.mendat:~or .. 

CJ".:~in1E1.ri.t is l1er.-c~;.:;y g:t;ar1t:c·C~ c1r1 .:J.'.·d.1.::.:Cl oi:- u,J(~~;_ti;:i:r~,~~-•~ 
temporary ~:ctal a.i::=ab:i.li.ty coDfJensati(-'Jl i::c> D,::,:-:0·,:,h;.>~ .1.::, .. 
l~i9 thrm.1~J:'i h21y 14, 1)80 less '.:i:,ie '•:orkc.::( ct,,l :···. ,-:<li .. :."c·:i._:i, .. '.:. 
aware. of c01-;-1;)ensc1tior, L'(.[<-·ial tc, 10% 1csc:; of .-. ..::j ::cft ,:cc-..:. 
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CLAIM NO. 168 008

STUART J. DAVIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

December 1, 1980
#

Ct April. 22, 1968, the claimant sustained a ccr;:pciind
fracture of distal tibia with bi malleolar fracuure et his
left ankle. The claim was iniLially closed by Determination
Order dated June 6 , 1969' which awarded claimant ter.‘porar'_''
total disability, temporary partial disability cornpennation
and an award cf compensation equal to 20% loss ct the l.ert
foot. After the original claim closure, additional,snrgory
v/as performed and the claim v;as again opened and clc. .cd on 
tvio occasions. The claimant also entered inuo 'a' st. pulauion.
The claimant , has received a, total award of com .pensa u S'n e:;uc;l
to 55% loss of his left foot for this injury.

SI
 i u

ot
Larson, on December IJ, 1979 perforr.:ed an runrciic 

he left ankle due to the continued de cer ior:.i ..ion of
_ne an.s^e. The board issued an Ov:n Motion Order re.; ;en .,.n :
this claim effective the date of the surgery C.Lainc;r.L. rc 
uuriied to work on May 15,. 1980. Dr. imrson ' :.pci:r ed tnar
claimant had a solid.ly fused ankle and subtalar arer and vine
foot vm: s in a neutral position.

■_ea
i.vis ion
M M) 8 i

On October 27 , 1980 , Mcn/erhaeuser Company rc.que
CGtefmlnat ion oe madr in this c:ase. The hva.'ua.t:;.cn
of the Workers' Compensation Departm.ent on i'ivjvem.i;or
rcconixTiended this claim be closed and claimaixt be qr. .nted
additional award of ueraporary aotal disability compc nsa“.Lon
from December 13 , 1979 througi. May 14, 1980 , ....n addiu i.ona .
award cf 10% for partial disability of the left foot, mnici.n
a total award of 65% loss of the left foot.

#

■  The Board concurs with this recommendation.

ORDER ■

Cj.aimant is hercry granted an av.rrrd c^f ^ddition. i..
temporary total dlsabii.lity compensation ircr ' De.;e:mbea i ,•
.19" 9 throucjl'j '■•lay 14 , 1980 less ti.me ■.■.’orked ai\d a.i .'. i ..ii ..:
av;ard of coiripen sa tion ec[ual to 10% less of r. j.s .;eiM: loot..
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WCB CASE NOS. 79-4969 & 79-4048 December 1, 1980 

JAMES EBER, CLAIMANT 
Roger D. Wallingford, Claimant's Atty. 
Lang, Klein, et al, and, Cheney & Kelley, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

_Cross Request by Employer 

'L·;(! claimant 3.nd Indu:::t1.'i.ctl indemnity (lnd:.;_:0,t:c,::i:;.) S(".c:}: 
Boarc. :cevie,·1 oi tl1s Referee 1 ::.; order ·-,1hich ai.°:.:'ir:-:~(-cd · .::..::•.:1.c.s·i:;.;_· :.:Li. 
c:..r:c. Re::' al c;lcb:2 :i:n sura.nce Corr,pa.!1 y' s c.en ia 1 ,"e,:_- · c Ls: .i:--.·:tc. 1 ·: · _) ::, := i::.: 

:-:.:n1.:ce -:-i:;·c.'2otorr.'_;· and to·u.nd clu.i,112.nt 1 :3 cc.1::::-pa l tu;:nel :=;_.',,.Leo,.~­
relatei to his indu~tr~al injury anl rema~t26 ~t tc .• ~aus-
triaJ. :~or a.cc:E.ptan,c0 a ,1_d p.?.ynen t cit ,:,c,rr:pcr;s::: t io:-... ':. :·:,:: 
Ref.ere•.::: ctL,-~J ::_:;:.:a.r.-t.ed c:l.:1.i1,1ctn1-:.' s attor:,1c,y ct >::0 fer t::.;·;,,·,.,~,j __ ;_~_r,s 
·~n c-11·2·.::-coni:-:q. the den:~a.::. on c·_a cE.rpa2- ·t·Llrli,c,·_ .synd::c,,-nc::, :i.:. :0;;::;. 
'11h12 c~_2.:.r:·:a.n:. c.::;1:te;1d:i his J.e:~'-;.:, kn.a(; c,·.;·,diti.-.:.u .:.!:.. '_;:,: ~·2-

spo::-is :~:=,::. l ity of onc'1 cf th8 L:~:ur·a:·1.ce c>.r r ie::::::c:. {::.c'.:.l:, :r~-'." 
c-J::1tE,n 1.:::s its cien:i.~1.l c·.:· cl,:,iE.c.,, ,~' s ca.:~:::-,c:. l tL<.- .·:,~· ... , .· ,:·. ::::•i,r:::.:, 

·should be r®stcred an~ affi~ncd. 

cf 
,_. 1·!1::! .Sc:;r(~ f .it;ds -tJ12 RefE-!.,.-{:!2 

this case i.n jis order. 

J::.~·cc~2~ de::: no·._,-c, :..:·eviC:w of ·cr1.1. :'..; ::::·eco:cc.l.. :~-=- ·i>.~,.,,,:r:,::; ~-,·· ··' 
t!-ie 
'c.l:e 

Re.: ,~-'-?r~E;' ~; o::cc.e:~:·:. h1e Ll.~fl"{~ .. :.: \•Iii:]-~ -~1J(,! C(t~ ,:: ,~_;_L .:-•:.: i :-_. i .. _:_::-r_-: ·c:·:· 
t \•/:. r C.:. J:- ~ i(-.:~ 5 r C' .. t'~-1.:. a}_ s ·Ji" ::: la ir:t.u.nt. t ,s :~ ~ ~-- ,- ~-.:·. ,·· -:; ·~. :)I: -:i ~ -t. ~- _·_; 1: ~ 

. ca ::.:r.)~:.:11. t: u :: n (=; l s :/r1ci1:·o:Ti.C:~ ~--t-~ rs J .. _ -~2cl t ·.J 1~~ i ~:: i.; ·: ~·:t ·,,. :-., '.:~ 'i 3 _-_. . .:'" .. J ~.~ ..... 
:T·::--1e c2.a ir.:1\3.nt ~=c(~_ls f11:! {,•,·as ~re~·- i.reC. ·to l:se l::~·-._~-: .. :-.:!1•2~ --\~.~~=; .. 1.·: • 

r~!_:~ 11 ~:r11~~(;3° ~:~·.:=~ 11c~·l j1.:::.3t !Jeca1."-i:;t CJf ~:_•;_3 -.::.~-s"r1·~- }-.il~::~-~ L·.:,1C~~;-~·.:;_.Jn. 

1I1Tst~1~c i~;; no r.1~~c1ic~0i e.,xi.d.e:1ce ~-~1a.-::· cJ.2.iP.~t!.;~r: ~ ... ~ ,::-:: :.~~:·(_11_· .. ~j.-\~_~.:: ·c·:; 
·use ·cn.1 ·cch-2 ~:; .. 'lc·c au SE o 1: his :::: ~-rf,1 t ;<.r.. cu in ~J uJ.-·.,. C -'~ .. ,-~::, ;:)::: i :-·. :,: 
ir.d:Lcatc s cla::.E1a.n-c used crutc:1·.cs beca..:.se :::,:.:: :Ls 1,:1:~:i, .. ;, ,,ot -----··-
just !1i.s r=-.c:;:1:: kr:e2. O.i.::- .. :-:c~;>.:ins o.oE.::,> not s·_:E:-::~ ,:1~·- ,::;p:__::~,:~,--
ori -ch c cc, 1 in E· c: "L:. :;_or;_ , if ciI1 y , l)E; tw·e er.1. Cl c_ irr. t.:. t: __ ~.-- -_ ·?-•::. -~ . ...: :·~ ,.:< 
in j ·l_,_ rJ 3-n d c: J.:3.: .~;:,H'. t ' s c C:l :Ci_) d: t unne] ~; :; ;1 cir;~ 1. : :/~: ,~; : .(;: 

find t~-~-:=t-~ cla.iE1itn:: :--iEl:; rrlet 11.~s b~...1rd-2n C)f ~~~, .. J~: ,· ?~~-•• E~t· ....... s· 
..::-:1rpa::. ~unn2 J ::-;/nd.::·,:i:r.e ,·1,:1.s r-:,1,::tcd t.o ci.c., ~ ·t'.~:_: ..., .. ,: : ; .:. .,.::;:'. 

or tr(~ d -::r~tC! 11 t t :.-J :c i 1-:.. ;i'l1e:::e·f c. -~ •~::'. , t:l-:.Q Eic:z .. ..:·d ~-~·c .. ~. ::. ,. ! __ 1.::::: 

~ef8rc~'s cr3c~ hy ~0v0rsins ~is ii~di~~ 
is 1:cspon:;i·.--J~;-~ fo2:: --:.:.:·i•~ clai1r.:~~;~·-':-;, c::. ~.c:.l 
::a.nd 1:is a\•:a:rc!i~~1g ·c.:--ie. ciair:1a.i-' .... : - :-3 attc.:·:·r .. (2y 

-257-

' ..... ... ~ ..... _ .._~ \..- . 

:, 

m
WCB CASE NOS. 79 4969 & 79 4048 December 1, 1980

JAMES EBER, CLAIMANT
Roger D. Wallingford, Claimant's Atty.
Lang, Klein, et al, and, Cheney & Kelley, Employer's Attys
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant
Cross Request by Employer

Board
and Rg
knee o
relate
trial
Ref.ere
in eve
The c'
soonsi
conten
sheaId

he claimant and Industrial Indemnir.y (Induetr 
review or the Referee's order   'hich affirmed'
v'c'il Glebe Insurance Company’s denial
sreotorr.y and found claimant's carpal tunnel
;i to his industrial injury and remanded it i:c 
for accc.ptcince and payment of compensation ■
e also granted clairacwin' s attorney ci fee for
rreoraing . the denial on 'c/.e carpal tunri&i synd;; ;
Laiman

■"i  Ir

see/:
strial
■lefo
Oi. 1

aj.ling
i:. sue .

oo

contends his lefr. knee condir.ion
ity of one of the i:;surance carriers. 
x'cs d0n.ia.l or c;lai.iu.ant.'s ca.rpal tu'..';e
restored ana affirmed.

GI::

■;e beard finds vln Ref Q:ee correc11v
ti'ii case nis oraer.

#

m

1 

Ai'cer dr ]iovo reviev/ of
le Rg feree ' s orden:. h'e agre
ne tv/r carriers' dtinials of

Hov/ever, 'v;e do net acrer^ v/ith
carpal tunnei syndrome : is rci
'Tne do iraent feels he. was rec
his "k.nees" and not ju.st beca
Thei'e is no mediea.I evidence
use 'crutches ..'Ocause of his r
indicates claimanr used crutc.
just his righ.a knee. Dr.; Hep
on the connec'cion, if any, be
injury and cla;,i:;nnt' s cur'pal
f.i.nd that claimant has met h.L
carpal tu'nnel .syn.drom.G: 'was r a
or trcatiricnt for it. 'Theratc 
Referee's order by reve.rsing
is rGsponsi'olc ;L’or  rhe claiiv.a
■ind b, 1 s a\'/arc;mg 'c.rie. cia iivia'cv.

tnis recoru, ■;u:c t.
e v/ith the Rii "er .r :.;
clai.mant s iGt:b.;'.
'the Referee's

.,.ted 't'O his i.y:
i.red to use d;:'e';..c

Use of nis r.ighf k
that cleimnnu v: .s
ight knev: iinjury.
hes because of his
kins dots not srar
tween claimans
tuiine ] St' “^ ‘
5 burden of pros.'.:'
lated to his mv.'t: s

J. U...

ilCtO
irC: c:r.u

; r. 1*..C

'•Ji. 11..

it. at

c ;• id _
j rra

m, iv
vopi:';.

.’.O'.'
r.a t
i.‘. V

re, tliGi Loc.r d
.IIS .finding t.

ci 'pal 1'
attorney a

iC

,1.' i VnCl
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l nd,1 s tr i.(1 .1 
clai-;r;2:~:t' s left 
2 f :E ir~e cl. 

-· C: • · ! l I i ' ] · · · . • · ·, • · u1c.e::mn _1 c y :-; c.e.--, i u. _ o :r re:; pon:::; J.J)J. ~ .i. -~•/· '.: or 
ca ;:p'": ·;_ tunn.:.~ "!. synd:co,.-,c --~ s r.:.~s ::o::·c:c ,:.:.c: 

Tl-,,~ 2.eferee.' ~; &ffi.:cma.ticm of the denia.1-,~ oi Ir,c.:·~_strLi:J 
Inde,nn:L ty 2nd Royal Globe :.Cn:.:u:rai1c2 Ccrnpan)· :or ·c12~:-.\.:d,::' :·; 
--~e ft :-:r.ee ostt:,oi::crs1y is aff i:cr:.E:d. 

WCB CASE NO·. 79-4401 December 1, 1980 

PATTRIC ANN GOODWIN, CLAIMANT 
Galton, Popick & Scott, Claimantts Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

'l'J-.c: of,I:? Co.;..·:?o.ra.tion {s:, _ _r:F) :.i(:elc:; Lo2rc r~'-' ;::;,•.•; ::;~--- t>,~ 
;°(.:::fe::rc::. · s orde:,_- w>1i.c> set o.s.:.,"'::e its c.e:1:~cll o.~ t:r: s .-_::L :~::.-,'. 

re:nci:,d.eci it tc, t'.12 ST.If' for a.cccptanc~ 2.r16 pa:'.,'1T1ent :; ~-- c:~:;:.·· 
1Jcn~,~t:i.or: and oU-.e,: bciefit.s t~rn-t cl2,imc.:nt i::; 21n.:Lt.:,,:< ·:;.e; 

~,ur:suc:!nt to lc..t 1:1 eifect.j:ve Oc-,~o!:-er 31, l':J°/8, 2:',i;e:~.~;e:i 

·ponai1·:c1 ccJual t.o lC~; o/ th,2 -~e·.·:1porary tot.u:i ~~sct~~:: l.i ':. · 
::crr.:)er .. : .. il:i()n f:.Jr -i~flc :_-:,c•~~iccl ·Jct.o:Ce;~· j~~,· 197~~ ::.c.1 ~TL~j-1 T:~.: .-~,_. :.~~) _T 

197~: fuc the S.1'..J.F' s i1-nprcper p;:oc1.:",ssir19 of t}:is clc, , ... a:· ..... : 
."i.2':e ciL::.nia.1, <' • .'.",d a::✓arc?::d an .=...t,..:orr!e:,' s fee -~c c-~:.,::.u, ..... 'i, 
ai:.t.orr.2y. The SJ'.:i::_;' co:n~ends_ -'.:.liis v,c.s e::cro·.c :J,, ',: .. t:.: ·'.:-'::,··:. r:,,.-
u~e :?.1c:.! f ,::: rc:E.- • 

~:Jc-.;3. l'":,5-. find S ~.:.l-1CL t t::n (; i-{i...~ f 2r2C2. 

this case in his ort~~-
... " ~-! ;•._ 

1\i:'::cr c1c :i()\/(_) .-c~:.'l i~\>! of the. rec·(;~~~d _;_~~l. r.:.r:. 1• ~ <~G.~c'c .- 'C .. '~ 

~~02.2-c: iw.:..d~.f :i.c·:~ the E0fero2e' s crdcr. ';'}-12 .E.::.i,L~c.: .. :.:r:· . ..:· .. . ~:· ·,.;-.~: 
·U-•,e Lt::_::-- ~.::r20 tL.:..:.t cL1i~11ar,t r,.a s '.:)rov8r, her clo i-rn, ~tr:i. ::]::::,.·,; 

-t:l1. e i·~i.2. f c :.:: c~-: 12 cot: l~ ~~~ c·~ ·t 1 ;{ :::;et as:'.~ CL~~ tl-ie ~-'. ;"\IF ~ s d ~·' ·-:1 ~~ 2-. i 1 _, / ·. -.~ .. 

--..7:-~e ·Bo?--1i:-.:.:. aJ.so UtJ1·12e:s \•.1:;_th t~he :.:\.•:: ... ~c:r--~,.:.~ •~--·•:; .. ;:·. iJ;,:.:~ .. z~l-~: 
r:-1tl st lJE. (] s s 1~ s ~: c.Cl fcJ ·c t!"1e S?.1.~.r:? : s u~1:cea ~~~c.-~;. c.t :~ 1 f:'.! :r c~ ~~ ... : ~- ~:..~L :,.{; :. ~· .. 
c0r.1p P :n :_; ;-:1 t:i Cin a r: Ci it.~~ t~ c. r Ga!_.;.._: ·.1~~-bl 2 d(:! J . ,.~/ :L n. cl~ .. r1y j:~1-<; ._ . ... . _:_r: ~ 

'T11 e ~~;~\ ~ _r.· f cti l 2 r} -tc Ct c ~ 8 }._:it c°'.·c d 2n :1 "l:li is (;_:Ci:~~-: 1..- ~- -~-* :·~:~ :.·J ·~· ,. 1.•_: •.L: · ~:-~ . 
Furch<:.:r, ii:: ~:-.·:.:i.e. c1e c';.ay of ·c..enpo.r~ry -tot,::.L -:i:i .. ,1.::,~.:i..~·.:._·..- .:x,::.-.·-
fC~1:=;a.t:.o·:1 -1::.ilT:l:.!1:,{ r bu:: Cid l""10t_ ;Jay i..lll~l :r:-:G:r:·r;. \:,·(: ,:;, ·~ ·;c~··~ · .... i.. :·,.. 

there ~-.:cc .c1xr,1 ~ni. ~;.iga·t: i;·i ~1 cicc.:iu-,s·c.,:ucZ:.· ~:: t1--: ;_ t ; :.:; ,;; t : t \' ~-- ;:_,. :',:,,: ,~ -
s.i11g a r,8ri•::tJ·t:/ lc-..:s:.:> l:.l1~irt ~~ nia.>-:iHLl11-:·t ·a_~-,-~(=-·~:r~t :i.L -~.::·.i:::, -:·~ --~~--~· .. 
'J''.,e1."e:t'orc.!, the::: Boc.::-d 1.-:ou::i..l': ;,:s . .;oss a ))2•.:.a2.t:· u;.:.1.:. t:: ~-· 1.:~ ::.,~ 

... c..1-!e te:~1~ .. Jorc1-l"Y co·e-.~~i. di~~a_;Jili 'C~-' com;1 e::s~'i.t.~(l::: ,J·--:.i.::: ~;.:.a::_i-.i-~:r~·!: 

ti:-0
1

_;-,1_
1 
O~te,-,x,r :~_7 ,. :1.'J7i.l il:h:::.·'?uql·: ,,an112.r~, ~;,. : .. n~·; ;_:(,r i. ti 

~:~!\. F 2, lJ11rc::J~:.(~,-... C..ci.LC: (::~·.: ·s l.tl }JJ:::,,•(.";C:-:3:~·: __ -'.·;c:-~~ i.:.:-1,1.~.1 .::.L.:t:L~-:~. .:.:_._J 

i.c l.i.c·J.· of ti·!c pc::r,a: .. '!:;:/ iJ r,::.:-..-::.cc: by ~;~'-' r:.c.:.:f:r~r<c ,, .. 
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or 

TLcj F;eteroo ■ : j order datv d rebruary 12, 1:; } G'O
laduatr.i.al Indemnity' s denial oi 'reaponribJ.lit'/ dor 

cxaiTT;ar;t' s Icrl' carpa: tunnel syndi*o~ie  is res';;.o:;c:c. n.'lcl
affirrr.ed.

Ti’;e Referee's affirmation of the denials of Innsstriaj
Indemnity and Royal Globe l'n;;ura}ice Ccmpanv for 'clalma''~'
left kr.cie osteotomy is affirmed.

m

WCB CASE NO. 79 4401 December 1, 1980

PATTRIC ANN GOODWIN, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corooration (SAIF) reV
r V 

.;0xs Loarc
];eferea■ s order v/h.ich set aside its denial oi rntis
remanded it to the SAIF for acceptance and payment s':'
pensati.on and other benefits that claimant is enritb:!:
pursuant to law effective Ocioter 31, 1973, a; n;eise.i  
■penalv.v equal to IGi of the temporary' total aisai.;; i.i Lv
ccm.pen: .1 tion for she period October 31,' 1971 lo Jaji
1979 for the SAJP's imprcper processing of this cla:
late denia.l, and av/arded an atcorney’s fee to cl;.‘li.u.
attorney. The SAIF corirends, this was error o.i t..e p
the Referee.

the

i .

Tli2 Board finds thiit the Referee cor i70C tl i.y roc.ited r.t
fa cu s  of this •case in his erdor.

i' .itcr dc iiOvo review of the reCOrd 1 11 C.'l S 0. f C; t
Boarc modlies the Referee 1 ^ order. 'bhe .boar a .vno'. •' i 
rhe l\e;;.er0e that claimant ha s proven he.I' cl a 1 rn; aim iar
tn0 Referee correctly set a s .1 tie the : AIF ■ s d :''n.L Cl 1 >.' j. . 1..

Tiie Hoard aJ.so agrees v/ith the Referee r
must be assessed for the SAIF' s unreascr.able
compen:.e?Ltion and ir.s enreascnible del:.y in d:. 
The SAjF failed tc accept or deny timis clai:.i
Further, it paid cne day oi; temporary total d
pensation timely, but did not pay any more,
ti'lere are .vi nv m j. tig a't i. ij u circ iimstanc;e ti .t
sing a pena.i.ty les: > than a maxiirrum •a'liemt i.r;
Therefore, the Board would assess a penalty
the termporary cotal disability comper satiov:
from October 3]., 1073 throug!'; January 21,

t n ,1.
Fefere

14.

'•^7
SA1i.-''3' unreasonable a>'.;ts in preccs:::.ng
in lieu of the pCiiaxty granted by rr.e
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R0feree'3 order d~te6 May 14, 1980 is modifi2~. 

'i'~w c la.:i_rnan t is hereby a.warded a.;:; a ·pen al L=:· f '.ff ; ~.e 
SAIF Corporation's unrcasonatle refusal to pay comrcnsation 
and it::: unreaso.:1able delay in denying tnis claim a su~n cqua:L 
to 25% of ihe te~porary total disability compensatioG du2. 
claimant ior th8 period of October 31, 1973 ttrcug!1 Jan~0ry 
25, 1979. This is in lieu of the penalty z,s.c;i:::ssc:od by the 
Refer_ee. 

'l'i:e rem..:n.nder 0£ the ;{eferee' s order 

CLa.:;.,1-:1ant's cttor:,1::)y is 9:ec"7,ted o £c2 of' :~]JG.::.,:. -~·j,~" 
Boa.rd 12vel. 

WCB CASE NO. 79-5734 December 1, 1980 

CHARLES GUSTAFSON, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Le·gal Services, Defense Atty. 
Request for Review by SAIF 

1~", ~ -j ·.:.: S.:::.\ __ J fi' :: C).r p::._")_r a t. -~- c: n { S: --:~ ;.: se r~;: s 

Referees ordc=.which 0r~nt0ci clairn~~t 
·::ic)r~ _C;t~'°LJ_&:1_ 1.~('; .l;J.'· C fo:t: 70~~~ t.·~:~.t:!h0.d·-J.1.~c~ 

E. 1.n ct"--. .r.;.1:c:/:. c "J: c _:-,·•-:>\~l- ··; ~'., -- -­
rlisc.;,_}-)_.~_1 ~:.·t.:/ ~-~=(,~ 1-~~~--=; 

~:2ck c::.n· ..... tc2.~"J ,;_\1~~t1.r~{~ 'I1I1c~ SJ\.·c-~~--~ contcr1c1ti -~~-he~~:-.. -·:· .. ~:·~.· ... : ·::~·i:c·:-~::· 

-~ i~\,-,.~ .:.~·:: ~t c1~_J,.-~~:.~ 7.}1c r:-c,~l1_·(_1 to (:=,:_~~ f:. .-.L:-crn -~·-:~;:·~- 1=1(~t.c~"·,~-:-~-. ~-~1~t.':~cJ~-- -~- :··,~L:: -~­

a':1r:1:cCi \1_l: c<J~7~1L.::,e:;r1~~-at:~t.c)!-1 C.CJllal ·L.~.- 6Ll ~~ :Et:~.r ~'.O'l :.:1~. _-,c~-~l __ ,J:__; ;_.~:·-< ::.'.-~~:-~ 
. . . 
1_.'.l J l.l ~~~ -~- {: ~3 • 

.... ,·, 

~ _:\_· -.--·~~-· ~-C:, 

1
.-:- ~~. c J: c.:_. -~ 0\-1 .i. t1 (:-~ J: e ~.; -;:;. -~~ i c i~ .lo r1 s ha "'.l (:: ~0~(:: ~-:. L- 1 r.:. i:· c ~i ,.) :·. 
r~ea·i.__,;=l .-i .. 1:~·::.ir<? r -:)u._'J..J. i~-i(_j" (=i.l.~ t:L:~.;":; :~:-i•~,: \r;i:i.·:,~~--1 'l·:.-:..::,; ,:·,_,_ .. -

- \ 

(~((=::.::;}'. _,'.ob if ~-... :::~ i:~_, ,,t~.,. i> .... r:· 

~'} -.: . 

':.o c.til:_-·:-.-· h~~:n tu c'.1,'1D~c ":):::, .".j,. -.;. 

--~- /r~ tJ ~:i. i 1-,r,·· c'".'. t; -~: ,:,-; ~-- c _l~ ..... i·:J2t ;_--Lt .. ' ~> c E~ :i:: "./:: . ...:.-:a~ SJ?:~ ·.:· .. t.:.~~ 11,J. :::; ;-.~ 2~ ~ ., ·; . :· ~;"t · .. i::; :·.~ .Lj ; 

·,.~l_)L:.~:r ..::-i~3.11~J'~-: (·· .::·,i1C:l:;.~ ::..C.'J(:1.~.~::...: ;:.1. ~ 
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) ' -

m
ORD:lR

Tho Reforee' o order dated May 14, 19B0 is modified..

The C lairnant is hereby awarded as a perjalty f<;r rhe
SAIF Corporation's unreasonable refusal ac pay corirensatier
and its unreasonable delay in denying rnis claiia a sum equal
•to 251 of the temporary total disability compensation due  
claimant for the period of October 31, 1975 through January
25, 1979. this is in lieu of the penalty assessed by tr^e
Referee.

Tr.e remainder of rhe Referee's order is arfirmsd.

Claimant's attorney is granted a foe of 5300
Board level.

ini;

WCB CASE NO. 79-5734 December 1 1980

m

CHARLES GUSTAFSON, CLAIMANTGalton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Ihi . : S.A.TR Corporation (S  ih ) seui:s board .vuniic
Referee'S oreer.'chich grs.ntea oliiimar.t an a'liio. cr
tier. oquSil tc lO ' '^ for 701 r.nreheduieo difiabil'.'ty
neck s.ri head ivrjury. The C.ATC contrencs 'the ai/ird
SLv't c.nl asks rhe board to affirm 'nhi Dctcormfnatio:
av/ard of compcnsatj.on equal to 64^' for 2.01 ur
mlitv ror cla lO'ianv.'s inivn.uoo.

m

.'no Fcarci i .Lod .s
L. L a. V,. asu

,'jo aero..roe co.nrccriy loc

A'.'lar considering all ti.e evicicnce in tlr...: <
iTiCdiiy he b.ofe.ree s a ward of ■nschcr.;n loc pf: .. .ore

an L .has very limited uot ion cd. n.i.s .. . o.n or. r .
'if'.e foC^owim: re:.io';:].ctions have been y laced '.v'.

■'ruiririCj a c.re.nt C'.ea.l. o'l neck I' .otion, an,: .'a,:.'

c oima'-iU 'i '.'.naji'ie no SLO' ' e i._.; notao. j.■ , ..
Cc":cable o.: '^n i vtormi.ng des'f. jOb it x' c is .' n.',. ,•
ouc n't bi'eak..'':' ...h coede'o to all:.'’;'.'' him to ctuinCiC
,'Lmpci..1 iT.''en'0 (‘j.Lai'marii' s ceivica.L opi'.".<  nos nee.,
'i.xpoer rang ' ' o  ...iJ.ldj.j. .,
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.1.s 3S· years o::...c: a.no na!::, a 12t~1 ~re1.6.c ,:;0.t~c~:i.t:i..:,:·:. 
!{e had ·.;..,ci:;:~ke,J £or t!-tis ,:·,m•J·:ove- .::or -·)provJ···,- 0,·'·,.;,~ ... '-,,-,.·-·- '.'·""'r•-:: ,._. t ......_ ..l. .... ..L.. Ct t . 4• .J. ,L .......... 'I..;._..,. .t '- .... , . _/ "--"-"- , ... 

at the time cf hi~ injury.· Claimant has gan0r~~ly 3Y~rage 
intel.liJc,1cc \"i~.t:h a hright-;1c,rmal pc:cforrnc1;,cr:0 :i.r. ·:"-':1 .. .", i.,_;i~:;1ce. 
i7e nc-L:e as did th(:! 1k-:r"'(,ree t·· · .... ·a-1- -- ·1 ·- -: ,-,::. ·r1·l· -' .·, ·1 .. . : . ·.- ·, 1, · ,. , ,..,.1··: •-, "-'-.,.. - I -.&..L Ii.... ,_ ~'- (..c. • .L..o.LlC-1.J - .1. ~ .. _i_ .,. • , •• ~..I •• _,_ 

\'1.ted ·:·o ,-·0,--1-- .-J-:-1,l 'ni ,: err1·)l')y·-~,,. 11ac.· ···---o·vi·'dec· -= 1·cJ'·· ,_..: ·.;.•1·i11 1..- - " ... ~ - . . • l ..... -.> .!. \. ..._~ ·'- .. ..,;,, .1.. J .... .~ i..__ ~ • ~ .J ,\ .J... 1_, • ..._ 

;-iis li:ni. tat io:i·::. ·The "desl: ·job" -f.o \\':Iich c .. c:. in:.=.[: t.: r: .. ,_,; .'.J(H.an 
t-,·ansf,c,,...reci ha,;· bepr· r·l·a·-ac···--·,r~.,,.,d ·1-- tta v=-r•, s 1--,r•,-.,·(.:•·" ·O. --·-··:i-
-: ~ f1 .. _.._ ~• •~~ :~ -L."'~••i• ~ ,-: 1 : ~-~\~ .:~~-- • { .. ::~ ~ -,-~~:~ .. --~ l~A.•~:_J ~ •-:-.l~~ •· !.-'~•.:·.,.•;~•-
t.~0.1. Even .... ,_ L-iJ •.• s ..LS 1.-rl:•.1.::.- cne JO,) pro,, __ (.t,:; 1 •• , .:...::, ,:. ,_un,; .•.. l.·.,c: 

J·o·1:.:. nP .... (·Ssarv -ir t.1--; 0 cm··:1· ·,);,·c··,.--;· __ d·av-·1··c·-da,,"i-- ;,,..:rl(;:"·'''~".-··--·,._T,., a'c, 
~J ,....._, _. • ..,. -·· .&. ,1,......, ~ .t-' '-· ... ·- ~ . C. .l. _.,. J. • J,.,,1...,.1...:;l.l.,. •• ,,_. 1,,._. • 

not cheese to spc-c~J.a"i.:".e ·chat :..·,ut for t'r:.p :.;'::,.cc t.h::.~; ',:;,::)loyer 
·hc:.s tra:-:sr12r:ced c.:laillnnt to J. ''de~k job" t}-,a~: -.-::.L:·,irr,.0,·,t wou:-.Ci 
be una.}.:l'le to S<::"'.!cure s.i.a:ilar .c_:;ainful and sui.U.:ble ein)l.'.:.yn.r:ir,c: · 
in th8 gsneral labor market·. 

B~{sed on the: eviC:ence i:,.; this c:::se,. ~vf:; f i::1d cl,-:...:/ . .-:Vl.ff'··. is 
entitle6 to a~ aw~~d of compensation equal to 160°. :~.~ S~~ 
-i.::nschech1led di sabili.ty .for h:i__s head and. r.E.:c:: .i.nj ur.L-i ~-. •:ih.i.s 
a·dard of cornpcnsc.;.U.on i~; in li-:u of cJ.::.i. prior a\•12.rc:.:. c-.:' ur.·· 
sched;;.J,cd disability clairr,2..n·;: has received fc,r th:3i:_:::·· . . : :1j·l:,c.:i.t:1r:;. 

ORDER 

c·:.2..i.1r.2::.nt is ·hE:~·c~.Y}' 9rc:~n-:::.ed ar. ar, •. -~1ro. of J>)I,1pe~·1c:al.:, on h::i..:.,::.:1• 

to 1.6Gc for 30'.: u:n.~:chcduled· di:;abilii~~: for h.:..::; n1~ci,. ·.:,_,-d hi'.:c:10 

injuri2:;. ~ .. 'his. is in lit:!U .::>£ all p.:-i.or awards :.,:f t:.r1':;c'1~.c:1.,'i.ed 
disability c~aimant has zece~ved for this i~j~ry. 

WCB CASE NO. 79-4345 

KENT L. HALEY, CLAIMANT 
Olson, Hittle, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

December 1, 1980 

':.:'h'..:.! SAIF Corporation si:'!e:•: .::; Board :.cev ic~w o:'.: tl:.D -t: ~--o_,_. ti.ur. 
of chc Referee's o=dcr w~ich remande5 claimar~;s cl~l~, fc~ 
hit; rner:tal condition to ~:iAIF' .for acccptanc-2 a.;1c. :H.i/, ,::,;:· '.: a:·(:,,·,:; · 
with a fee for claimant's attorney. 

'I':·.e r;1aj o:;.:: i ty of th,?. :Goa;.~6., after- de novo ::'.·~0 v:;_e= .. · 1 

· af f::..rr,~c~ and adopts thr~ Opi.ni:_;r, and Order cf -s>c:; Ref'-~::~,.>.:., 
copy .-,f which -~s attc.cci1ed he:;.:-eto ar.d, by this ·:-l·~f8rt,:'.,,~~.. . .. :,: 
reade a 7art hereof. 
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Clairian'i:
1x0 iiaci 'A'o.'irjvGc]
at the uir.'iO ct 
intelliTfcncc \v
We nov.e, as di
\'ated  ::o v/ork
nis lisiitat iorj
tran31 e rre ci I'*a
tion." Even i

13 3S' years o!i.u and has a 12t:i crado cducativ;.
for this employer for a'pproxi.me:tely te'r. years
hx o' injury. • Claimant has gonorally a .iaragc
tn a tr igiit normal per f ormaiuv:; ij'o'.'ol.i L>;y :riCe .

d the Referee, that claimant is i'.i'iiiy ivoti 
.' 'nd ni em;: ha; ;ovidec;. ]0;; eisliin

j oo necessary
not choose to
has transferre
be unable to 
in th*^ renera

. The "desk job" to utiich c.n:.hmani: ra.v..s been
.3 been characterized as "a very she] ter'.. d pcsi.
f tnis is true, the job provided i.^: s bona fid
in the ernployci ’ s day Lc~day bus i.ne.ss he do
3.occuidte that out for tl..e race this tm.r^loyer
d claimant to a "defdr job" that c.laimatl vould
ecure similar .gainful and suitable eiiislbynyarir
labor market'.

Based on the evidence in this case,, we find cla.t:
entitled to an av/ard of ccmipensaticn equal to If C^ f :...
unscheduled disability for his head cond. neck injur.i..
av/ard of compensation is in lieu of till prior award.:, t

ail' . IS

:heduled disa.bilitv claimant has recoivtid for the.s:
'n.i.s

/.t un  
n itmies

m

ORDER

I'he Referee's oi'der dated February 29, .:.93i is iod.rfied.

(.' lain.ant i.s here/sy qranted an amaro of .Cismjienrati on ecua.
to 160'^ for 30'.; unscheduled■ dii^abilit' ' fer hi;'i neck ■•'.. ■d heaG

mj J o  . 1. .LXvUia cixx

abi.iity claimant has   ■'^^• ' ''^<^3  i n ;
in^uriOi.m iTij.s. is ir. lieu of all prior tusards of uns'.'itsdu’i.ed

oceivea lo.
T'ne remai'nde.u of the Referee’; , order is affirmed.

#

WCB CASE NO. 79 4345

KENT L. HALEY, CLAIMANT
Olson, Hittle, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

December 1, 1980

the SAIF Corporation seek .3 Board reviev; of that v orfi.ui'.
of the Referee’s order v/nich remianded claimant's cla.Lm fe.r
his mental condition to SAIF for acceptance and pay; e:'i a;e..u.:
with a fee for cl aimanb's atto.rney.

Th.e majority of the Board, after de novo ravic r'.',
affirms and adopts the Opinio;, and Order of t^ a Ref'ortie,
copy v i.v v/hich is attached hereto and, by this referenee,
made a mart hereof.
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orC:er of tht:, Re fe:ce:•.:-:., du tecl l,I:Jr il 2 --~; J ::; 3 r.. . "' 
c::.[firr·,-2d. 

C:i,iJ..1T1a:c-1t I s· 2ttorney is he;relJy (;:..:-=inted ,: i:ca~:o,,::,r. _E: 

attorne:/ 1 s fL::e::- :::'or h:cs services at Board re'Iiew in L,,'; amo'in··.: 
o.'.:: $JO Ct, pa'_,'au.:.~ ov the SJl.IF Corporc1 t ion. 

Board L\·::.·mbcr I•lcCallistcr di::;s,~nts as follovn.i: 

I do ~ot agree with the opinion of the ~ajorjty. I 
would ~odify the Referee's order by reversing thac portion 
which ~ound the mental stress conditiot ·compensable. 

Taking the evidence as a whole and relying l1ec.:\rily OL 

the:, analyses and opinion~; of Dr. Quan, together wi tr: r he 
claiman~'s testimony, I find a lack of proof that claimant's 
contentions establish compensatility under ORS 655:802. 

I find a preponclr.:crance of thE~ 0v,1_dcnce \::Stab:i_i~.~l(!c:; th.c.:.t 
clairna1ct 1 s mental strc~ss condition aro:::,e out of t:1c :·1:Ytt1:orJ, 
relctte6 health pror)lcms vlhich he testi·fied r:.ad been d1°,v~i:=.:·­
·ta cine; to his abi 1 it:; to carry out his \•rork-rcl2:. tcd du_:_ie~; 
in· t111::, manner Lis per:.;on;:clity c1icta.t.ed. 'l'lie E:vidr,"nc,-, i__nC.:i·~ 
cate:ci th2 internc.1.l politics and developi,-tg p,::,L:.ci,c:::::, ,,: ~_:_h,.­
.N&tionc-'..1 Church 'dCl.·e the portent of cl1an0s, t.h:1t., .:,bc.:c:·:,+_:_ t:,2 
noi1 \•JOri<. relatc:::c1 health ?:;:--ob}c:lcls, devastatinq a:; t:,2, :.'<:.=l~c 
to t.l1e (:lc1irr:ar1 tr f1c ~Jro]:iab.l:/ \·}c,uld }1ct\1 e c:on·C i~~-._;cd t_.:) f··,1r1c-t. ~ :J:.-~ 

in :1..is 1.·.sual c-:,~Jacity as p::ie:c;i· r2c;ardless of the '1w~nds ~,, 
chcrngc. 11 Ee, r:wy not have a,-=rreed noj- '' :likec '· b,2 pcs i. cion J-..c, 
found himself in vis a vit, th2 :-1ati_oi1i:l:i_ ::::'.hL1r::n :,'..at·,:.;e; 
nonethc:~ess ,' a:::; he tcsti:i(:::d, J--;e proLa.bly \·,·cu::..d _:-:_c-,vc ccc.-­
t::_nued to sc::::-\'(". i;-:. his capacity ao;; a prics"c. 1._,x;-:_l n:,c.c: Lr~ 
retire·,,;,::;nt. 

I ~~THO D :J C'l· :~ 0{, 

Pur s u,L1 t ;::,o notice hcar ing Cc.1:·1 vcnori o, Ja:, uz.:.:·; l 7 , l 3 8 C: 
,,,-,. 
, .i in Salen;, Cr,290,1 c1-nci '.'las continuE:(l for clo,~ing 2.:__·,:,cE~,en:.::, 

~lainant w&s present and was rep~0sented by Mr. Rolf j~~00. Tje 
3tEt te Acci(1t;n t I11s1.,ra nee Fund was l_~epresen teC:l 1))1 ?,ls.. Yr2r:: ~. J.~:{ 1'1.~c:f=:al-_)e 
ThE: record was clo:;sd on :?ei.J::uary 25, 10.30 a.ftc;: ::·ecci;_:t: 0f. 
closing arguments. 

ISSUE 

':'he co,:1pensc.1bility of clair:,a:n.t' s cla.lc,s .1-1...1. ·;:c:·:c..:.t~ :)ni, 
dia.sn0f;0d 2-1s depression and anxiety i1eci:roE-:i.is a:,d ''c:. ,,,.JL',2:··1 1 .. '>:: 
physi.2al · condition", :i_. e. , c:n irritated coli tis :.:i·ji an ..i,-::(;ra·,,,:.:. tc,:1 
ileostomy. , .. 
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#
ORDI'^K

' 'he order of the Referee, dated /\pril 23, l&3r.

Claimant’s attorney is hereby granted a reasonarie
attorney's fee for his servicers at Board reviev; in tea arrioun 
of $300, payable by the SAIF Corporation.

Board Member McCallister. dissents as follov/s:
I do not agree with the opinion of the majority. I

would modify the  Referee's order by reversing that portion
which found the mental stress condition 'compensable.

Taking the evidence as a whole and relying lieavily or.
the analyses and opinions of Dr. Quan, together witn the
claimant's testimony, I find a .lack of proof that claimant’s
contentions establish compensability under ORS 656.'802.

m

I find a preponderance of the evidence establishes
claimant's mental stress condi'tion arose out of the no
related health problems v/hich he testified had been de
tacinc to his ability to carry out his work related dv.
in' the manner his person£ility dictated. The evidence
cates the internal politics and developing pol.icies o:
National Church were the portent of change, that, absc :
non work related liealth problems, devastating a.s they
to the claimant, he probably \vould have conrin'sed. to f
in his
change.

;ual capacity as priest, regardless of the ‘'win
He may not have agreed nor .ikec ' tne posi

tHcit
•nv.ork
\> a s "
ties
indi 
rl'i C :

nt t.'ie
■/ ’e re

unctor:
ds or.
ion loo 

found h.'i.mself in vis a vis the National Churen stance;
nonetheless as he testified, he probably v/cuid have c
tinued to serve in his capacity as a priest until reg;.
retire'ment.

c n ~
1

#

INTROPaCTiON
.Pursuant to notice hearing convened or. Ja 'iua:,:y 17, 1380

in Salem, Oregon and was continued for closing arguments. T:n;
claimant v/as present and was rep.resented by Mr. Rolf Orson. The
Btiite Accident Insi. .rance Fund was represented by Ms. Marril.y McCabe
The .reco.rd was clo.sed on February 25 , 1980 after receipt: of
closing arguments.

ISSUE
The comipensability of claimant's cla 1 rTi.s I c r cc. ic t.. ..ur s

diagnosed as depression and anxiety neurosis and "a irsencd
physical ■ condition", i.e., an irritated colitis end an aggrravatea
ileostomv.
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OP FACT 

Claimant., ;:i 62-year-old priest. enter,:::d the pr.i.est'.1':.'lod ti) 
du=ing 1949. During the term of ciai~an~'s active employment, he 
served in the minist=y at St. Marks Episcopal Church located in 
Portland, Oregon, for one year, at St. Peters Church located i~ 

_Portland, Oregon, for 16 years, at St. Marys Church located in 
Eugene, Oregon,. for 4 years and at St. Tiffiothys Church locate~ in 
Salem, Oregon from September 1970 to October 1978. ClaiQ~nt tnen 
ter~inated his job, or retired, because of the iDcreaseci pres2ures 

·of his priesthood duties at St. Timothys Church, i.e., an increased 
work load and 61Qimant's philosophical or t~eological at~itude 
which was in conflict with the oolicies established Lv ~he 
National Episcop2 2. Chnrcll. Con tributing f 2.,ctrJ rs to c 12. i~.::,n t' s j c,i::; 
termina ticn ,· or re circir:cc:nt, were c,c:rtain phys ic~1l dii:f icr,:... tie: s ht-: 
e~perienccd, _i.e., ileostomy problems, arthritic prob!cn1s and· 
back problems. 

On A[:i::::-il ~, .1379, cl2..irn:rnt filed a .F'c,,~;n 801 ::c:.l-::giYJ 
that t:1e re:.::.::,on for hi::_; job terrnina_tion, or rctir2me:1>:., <. ✓ t,s 

because of his 1on9-terrn job ac ti vi ties. Clairna:n t ;:illcc_::eci, al :::how_::, 
it is no~ clear from the Form 801, that rncnta} s~~ess, due to 
the jc0, coupled \•1i th his ulcc:ra t:ed colitis ccnditL:,n c111c1. iieostony 
condition, also aggravated by hi'.~ job act.i.vitic.:3, caused -l::h2 -jci: 
termination and were compensable conditions. ~he en~lo:er, ucJ2r 
the signature cf Bishop Matthew Bigliardi, repor:,.:;d on th,:? claim Q 
form.: W 

"Bad~ iLjury, 1065/iieo:::.toff,y, l<JGJ: 
?hysicai condition aggravat2d by job 
~ensions and stress situations ~n pcr­
forma~ce of priestlJ ciLties until 
employee ·.-1as no lon9er ::,ble to serve:. '' 

-:;_\1e State J,cci.dr:cnt Insu;:cJ.,!CC i~unc] denied th2 c:,,a·: .. =; ')r: l·,l'/ i, 1079 
be can 38 · the-~ ~-ci..x:-e i,,":cil ta 'i.:.i ve of SAI F felt U,c:t t c 2- ;,~_:;1c1n :: ' :,; c(, r..:~::.. t ~on s 
were not causally ~elated to his 2m?loym2nt actlviti~s. 

Gr. Mjcllacl Plening, a clinical psyc~ologiit ~~s 

examinc-,c2 <'Ltd t::cc·at.0d claj_mant :ctcqacding his rr.E::n::cL-. cunc·. : . .',Ji't, Ile 
first sa\·.' cL1im:,.1;-_ c,n March 26 .. :r._979. Le dia~;;-,,.,St:ec: cla.•.,;o,-inc.' ,; 
cor1d it ion. as a.· TCtOGC'. st 1 s e,1ere, an:{ i.e t :./· r~e:~·--~-co :; j_ s. ri1iL:1: ,.:_~-~ ·:: -~i:_;r 

rcco:1unendc '.' Crc,D tic1sn t in U-:c foe:-;-,: or ps:1chothc:::,c..r.-~/ , ___ -,:~ :>.;""<J ~ ,_,,, J, 
:;n AfJri1 1 J_979, .i~}1,:_.._-t c:lair:1arJ_-c~ -1 .:.~, nh~~ntc:_J_ ~:-1::rnC.i-~- i.o!-J. ~1~~i.~\/:~:~t-~;-J 1·::.i~J 

re t ur:-~ ~:() ~~· c 9 ctl ~tr- E~:Ti.;.J l {J ~;/Ine ~1 t~.. P~~- ~~o , tf·le doc 1: .:) ~.- c~ ;~: t~ ·:-3 c~ J_ l. ~:' rel r~-~- -L..,:; t 
claiffiant's anxiety ~eurosis to his pre-existing i.~~osto~y c0Dii.ti0~ 
at:d :::.he ,-,ormz .. l :-o-:::rc:ss, J.onq-te~:rn stres~,;, of l1is ·-:-,:or}, .::ic l~ivi:::L<::~, 
c,s an Er:..i:;copal pr:i.,~s·::.. Di-:-. Fluning's Di:)"Lnion;:; ,::l:,,: i,.:1:,:, .. :J on ,'.;•,c 
his~O.::"''/ c;ive:1. hir,1 bv clai:nanl .::.nd certain diaqno:_:t:.c '..:c, .. t~3 w~:i:..:h 
incl 1.~6.e i:11c Ro ~c ;:_: ~~ l1a~ h, t~1i ·,1nc so_·tzt/ !•l1.1l ti1) 1-·la .,..; .Le Pe r'~·-;or~c:·: ::. :~ t ~• I:~~-..rc. :·;_ -tc<::'."1' 
test _and the Th0m~tic Apperceptio~ Test. 
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F'INDINGS OF FACT
Claimant., a 62 year old priest, entered the priestiioocl

during 1949. During the term of claimant’s active employment, he 
served in the ministry at St. Marks Episcopal Church located in
Portland, Oregon, for one year, at St. Peters Church located in
Portland, Oregon, for IG years, at St. Marys Church loccited in 
Eugene, Oregon,, for 4 years and at St. Timothys Church located in 
Salem, Oregon from September 1970 to October . 197 8 . Claimant tnen
terminated his job, or retired, because of the increased pressures
of his priesthood duties at St. Timothys Church, i.e., an increase;
work load and claimant's philosophical or theological at'citude
which was in conflict with
National Episcopal Church,
termination ,• or

the policies estaolisned uy tn;
Contributing factors to dai' tant 
were certain physical diffici

experienced,,i
back problems. 

e., ileostomy problems, arthritic problems
.tie:
and

■jot
he

2, .1979 , claimant filed a Forn\ 801 alleging
Ills job term.ination, or retiremerit, was

because of his Iona term job activities. Claimant ailoced, aithoutrh

Cn /April
that the reason for

is not clear from the Form 801, that menta C 70 S S du a to
the job, coupled with his ulcerated colitis condition ai;d ileostomy
condition, also aggravated by his job activitie.s, caused  the  job
termination and w^ere compensable conditions. The employer, und ar
the signature of Bishop Matthew Bigliardi, reported on the claim
form.:

"Back injury, 1965/iieostomy, 1969:
Physical condition aggravated by job
■'le. asions and stress situations in per­
formance of priestly curies until
employee was no longer able to serve."

Tne State /'vccident Insurance Fund denied the cla.'i..rs on i i'iy  i
becc/uise ■ the representative of SliIF felt that cla9.:;iant' s ccr.d.
were not .causally related to his employmient activi l:i cs.

19 7 9
• ions

Dr. Michael Fleming, a clinical psych
examined and treated claimant regarding his ir.eirc
first sav/ claimavit on March 26, .1979. He di.agnt.'
condition as a raodest, severe, anxiety ne' .iro:3is.
recomjTiende;: rreatment in the for/.; of psychothera
•on April .fv, 1979 , that claiman'c.'s mental condit
return to regul£ir em.oioym.ent. A.lso, trie cioct:or

pre  e :. st .i n g*
ress, of his

O ,L o j
ill C

.1.

clairr.ant's anxiety r.eurosis to hi:s
and the norma.1 sti'css, long term s
c/G an iLpiscopai p.r;i.(jsr Or. I'leming s op'/nion.s
history given tiim by claimant and certriin diagno
include the Rcrnchach, Minnesota/i iultiphas.i C Per
test and the Thematic Appercec:tier. Test.

o 0G 
rriX i

py  
ron
c:au 'n
•i. J eo
■v:’o.rk

:/ t 1. C
sorin

one 1
cla.L
le

He

a i j.v
si:cm
a c t

rc;..
lit'’ 

. j. .'.1 s
on.

■man c' s
Crorne 4,
n;;ited ''■:i
reia'c iC

y condit
ivi'tie: .
J on t.Pxe
to vjhich

.1 .'1'..'’ i- i ■; rc

ion

m
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Cla:i.rnaj1 t' s pre-existing physical · and me:1ta~ condi ti.ons, 
those which existed before October 1978, were: an ulcerated 
colitis, severe, which resulted in a tot.al cole:ctomy wi t~1 ileostomy; 
a bad back, .i.e. , possible herniated 1·umb&r disc wnic:1 was so.--:.tt;- -
what symptomatic; a prostrate pro=ilem; general fatigue :1:1d mental· 
stress which increased with the pass~ge of time; a mild osteoarthritic 
problem; a mild allergy characierized by chroni0 post-nasal drip; 
and, skin lesions on the right and left forearms,· 9ossibly pre­
cancerous. 

Dr. Daniel F. Ho~ran, a f anu . .i.y physician, exa:n1.,:.ed ;:c:r.d/or 
treated claimant for multiple physical·problcms begin~i~g at least 
February_ 20, 1974. Dr. Hogan,- on June 5, 1979, reported that he. 
felt there was strong evidence that claimant demo11strnte~ severe 
anxiety and some element of depicssion. The doctor als0 repo~ted 
that. he felt claimant's mental stress ~as caused by the demands o~ 
his profession and the worries of his health an~ prompted claimant, 
advisedly so, to proceed with retirement because cf 11•is dis;::i.bility. 
Later, on December 21, 19 79, Dr. f-iogan orined that he co:~curred 
with the opinion set forth, concisely, in Dr. McCulloutt's r2po~t 
that claimant's work as a parish priest did contribute a great. 
dea·l to the developrncn t of his mental conc'l.i tion. 

Dr. Michael J. McCullo'.lch, a psychL:i.trist, eY:,.:::,inec 
claimant ·on June 19, 1979. on referral from Dr. Fleming. Dr. 
McCullouch diagnosed clairnant'.s condition as a depressive rca~~~on. 
On·June 26, 1979, the doctor reproted: 

"Reverend Haley I s der.=,ressive reactic;~1 
does a£ fee.:. h.is ability to be r,::-employi::d 
in a gainful way. At this point ic tise, 
~e has very little confide~ce that he ca~ 

. s;.;:stain e,:.ployment. Eis depressio:1 h,~s r1radu.·­
. ally worsened u.s time has gone on. It J-::as 
made it very ~ifficult for him to take ah; 
ri:~ks fo:c frJa.r of worsening hi::; 9astroi1;t.::~s-­
·::inal condiLion. He i.s by natu:::-e an i!,tense 
~crson and because of this, his dcpres£io~ 
takes the fo~m of preoccupation with guilt, 
that he is letting people down. I feel 
that in !-,:;_s pre:;ent condition t:-1at. it would 
be very d·iff icul t for hi;r'. tc sustain a:-,~' 
mcaningf~l employment. As I said previo~sly, 
I do feel tha. t he shoulc. be in ·cr .. --eatrr,2i1t." 

'I'hercaftcr, on Au,~·ust .?l, 1979, i.n order to cJ..:::t:::·:i .. t:, h:i..:·; ;::riD:~-­
report, the· cloctoc c-;Yi_nccl that claimant's ',,rorJ~ ::ct::_v_: ti . .:::.s a.s :,•, 
pc-u:·.i sh p:c ie .:it: ·.-;J s i1 rnc1 te~ .. -L.--~ l cont:: i bu ting f ac tc:: ::c ,1r::sr :-, v ,1 'c i. :~! :: 

his coli.tis cor.d.i.tJ.on and ca:..;siny J-,is grZiduall/ ',i;-:;::,:·:;-2ni.r.g d2r.,n,:s­
sion. 1'1-1,::_, doctor r,:::porj::('~d that t:--.e proba'.:"iJ.c c;.:,t,'.,:2 •.)f :J, 1; cor·c:::.t.ion 
.di ag nosed as: a Cn:: press i '\lt2 1-eac·t:L ,J:-i \iJa ~; trl::.; na t 1_:·~.-2 ;_) .f c :: . .:.: ~-_,1;::1 ~-~ ,~~ '·::; 

pressures, j_ '. e., bL L for the natL:re of claL:nan '.:.' :~ ,.-.-,):;:-l-: a :::_-_iv:: '.:ics 
he wo·,:ld no1:. havs:: ,~::q::,cricnced t'c'Lc ciegr,:!C of dcpJ~2ssicm ;-1'--: 2:-:­
perienced on an~ aft~r October 15, 1978. 
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claimant's pre existing" physica.1 and mental conditions,
those which existed before October 1978, were: an. ulcerated
colitis, severe, which resulted in a total colectomy witfi ileostomy;
a bad back , i.o., possible herniated lumbar disc which was soraw 
what symptoraatic ? a prostrate problem; general fatigue and mental'
stress which increased with the passage of time; a mild osteoarthrit:
problem; a mild allergy characterized by chronic post nasal drip;
and, skin lesions on the right and left forearms/ possibly pre  
Ccincerous.

Dr. Daniel F. Hogan, a family physician, examined ar.d/or
treated claimant for multiple physical'problems beginning at least
.February 20, 1971. Dr. Uogan on June 5, 1979, reported that he
felt there v;as strong evidence that claimant demoiistratea severe
anxiety and some element of depression. The doctor also reported
that, he felt claimant's mental stress was caused by the demands of
his profession and the v.'orries of his health and prompted claimant,
advisedly so, to proceed with retirement because of his disability.
Later, on December 21, 1979, Dr. Hogan opined that he concurred
with the opinion set forth, concisely, in Dr. McC'ullouch'.s report
that c.laimant's W'ork as a parish priest did contribute a great,
deal to the development of ihis mental condition.

#

Dr. Michael J. McCullouch,
claimant on June 19, 1979 on referral

a ■psychiati’ .ist, examined
from Dr.

McCullouch diagnosed claimant'.s condition as a
Fleming. Dr.
deorossive roa .on.

On June 26 , 1979 , the doctor reprpted:

"Reverend Haley's depressive
does ^iffec'c his ability to be .re e
in a gainful way. At this point i
he has very little confidence that
.sustain employment. His depressio
ally worsened as time has gone on. 
made it very difficult for him to 
risks for fear of v;orsening his ga
tinal condition. He is by nature
person and because of this, his de
takes the form of preoccupation v/i
that he is letting people down. I
that in his present condition that
be very difficult for him to susta
meaningful employment. As I said
I do feel that he should be in ore

reac t: j. on
mpioyed
n time,
he car.

n h.as gradu
It has

take any
stroiures 
an in.tense
pres.sion
th auiit,
feel
it would

in any
previously,
atir.ant. "

Thereafter, on August 21, 1979, in order to clarify his prior
report, 'the doctor opined that claimant's v/orJ; activities as a
parish priest 'was a 'material contributing factor !u.' aggravating
his colitis coi'.dition and causing his g.radualiy vrorsening deerc ^s 
sion. The doctor repc];ted that the probable cri'.se of the cor dition
diagnosed as; a depressive I'eac'tion was the natur. e o.f ciai .'ian't''s
pressu.res, i.e., but for the nature of claimant':= v.'ur] : a;.:tiv:ties
he would nou have experienced the deg.roG of depression ho ex­
perienced on and after October 15, 197S.
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Arlan Quan, a psychiatrist, examine~ cln~mant on 
April 27, 1-979 at i.:!1e :request of the State Accicent :.n::;~~,:-ai,CC: ,a 
Fund. By repc rt ,:::>f Apr :i. l' 2 7, J. 9 7 9, · Dr. Quan reportC::d t:,v1..t l12 W 
felt claim,.m t c]r~monstra tcd no significant psychic:i.tric disorder. 
i-Ie·-·a.1s0 -felt that claimant \~·as an-:-obses·s·ive-compulsiV.::;, tr:;ns"e .. 
individual and that. such traits had been life-long. The doctor 
reported: 

_"Under the stresses he spoke of, I 
speculate that he did have symptoms which 
might have been diagnosed as depressive in 
nature." 

The doctor .r.eportec. that claimant was a capable .i.:-:id.:i.viduc:.l, how.ever t · 

he did not feel that claimant would again resume active work as 
a parish priest. 

Dr. Qua~ testified at hearing. His testimony. in 
large part, clbou'.: claime .. nt' s lack of psychiatr:.c:: c!isorde:c and •.:he 
reasons therefor was not essentially different ~han the in~or­
mation set forth in his report of April 27, 1979. The doc~cr, 
however, c.:,r.ceced: that a persoa with claimant's p0r.so:.a:!..i t~· w~=t.s 
more likely to have an ileostomyf that a.person wit~ cla~ma~t's 
personality was mr:.re likrJly to bE.: ·affec·.:ed by a c0lr::stc1r.y; ::,.nd, 
that a per5cn ~i~h claimane's pers~nality was more likel.y to 
react adv·er:.:.;ely to idealogical differences, i. 0. , the: cc,r.f:L~,::~ wi tr. 
the church pol.ici 1E;s and chan~1es, because of his u:1.de,:·l:;:i;-1•]· per-
sonality of .be.i.:.·1g ;;r . .-::t::..:i.e to adapt to stress1,::s. ':':ii:".: dor::i:.::.--.r :;.}_.,_o -
msti:f ied that h\;, £el t claimant's decision to r ... , t-.~ . .c.~ J::r·,:,·;1 t.h.e 
church d·..::J~i:,g O.::t:ober 1978 w,c:.s related to ccm!)_:~~,.·-36 £,:ic-::.o:::-s of: 
stress ·of his work activities; stress of t:-ie .:i.l1.':c,::;tor,;y; 92nE:i:c::.::. 
fatigue ar.d tiredner-.s; t:·:e back and left ::.eg prc·.i_'._erns; th2 
osteoarthri tic probJ.ems; and, the idealogical di. f:-::::cn,;:.-:: .. wi ·cr; _t.he 
church, i.e., those.dictated at the national le~·el. Th2 Joctar 
also conceded tl".a t claimant may have bec.~n frust~·.::, te:':, i..:pset 3.;1.d 
unhappy,· but, he did not feel claimatit was sig~ific~~~:y depressed. 
•rhe doctor also c;;Jncec1ed ·chat a Rorschach test and :•'t'.•1.i?I t2s·c: 
were ~ecognized djagnos·tic tools and could hav0 ~ecn f~ctors in 
the diagnosis of dGpression. · 

All lay ond ~xpert testimonies containsd in.th~ re~ord 
are credible. 

Cl\SE ·LAW 

A worker:=:' cor.1pensation clai;·,1 i.r.vo}.vi.n•~ ti ;r.(c,·.·:::.::j_ (:'. :.~-~­
order onl:,.' may be compensable as dn occupa tion,d oL,;e,:,se. ,::;;.:'l,,,e~ 
v. Sl,IF., 44 Or A:'.);') '405, P2d (1980. 

In workers• compensatj_on clai~s involving a ~~nt~~­

d.isorder onl~/, claimo.nl: need only prove caus:::l :i~s:i 0t..i.ot:s::ip L.:.:t•,•:;.:.~8,·. 

the mental disorder· and the work ;:.:.ct.i vi::: .. ::, j::iv o orc:i,ori-·:,_ ··,u:,cx•. of 
• • • • - ,I. ... ... 

the ev.1.dence, J .• e., by e:..;tanl.1.sh:.ng that the f.:i.cts a,;s,:,_: ·:-.. :l e:i.:-e- -
more i?robably true tha.1 not:. Eutcheson v. 1Jeyerr·,:.(·?usc:::·, ~:::a C-r- 51, -

P2d (1979). -
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Dr. Arlan Quan, a psychiatrist, exaniincc: claimant on
April 27, 1 979 at the request of the State Accicent lnau?:ance
Fund. By report of April 27 , 1979 ,'Dr. Quan reported taa.t he 
felt claimant demonstrated no significant psychi.atric disorder.
He also felt that claimant was an•obsessive compulsive, tense
individual ^md that, such traits had been life long. The doctor
reported;

m

"Under the stresses he spoke of, I
speculate that he did have symptoms which
might have been diagnosed as depressive in
nature."

The doctor reported that claimant was a capable Individual, however,
he did not feel that claimant would again resume active work as 
a parish priest.

Dr. Quan testified at hearing. Hi: tes trinonv
;ne

liS

large part, about claimcU'it's lack of psychiatric disorder and
reasons therefor was not essentially different than trie infor­
mation set forth in his report of A.pril 27 , 1575 . The doctor,
however, conceded: that a person with claimant's personality v;
more likely to have an ileostomy;'  chat a.person v/ith claima:* t • s
personality was more likely to be affecued by a colestom.y; and, 
that a person '^vith claimant's personality 'was more likej.y to 
react adversely to idealogical differences, i.e., the conflnot with
the church policies and changes, because of his u.ider.'lyIng per­
sonality of  be.Lng ur.cible to adapt to stresses. The doctor al.vo
■testified that he felt claimant's decision to ratJ.r'; : 'frc/n the
church during October 1978 was related to cembined facoors of: 
stress of his work activities; stress of the iieo; itomy; general
fatigue ar. d tiredness; trie back and left leg prc'.).'..ems; the
osteoarthritic problems; and, the idealogical. difference., wiuh the 
church, i.e., those.dicta ted at the national level. The doctor
also conceded that claimant iiiay have been frustrated, upset and
unhappy, but, he did not feel clcaimaht v/as significantly depressed.
The doctor al.so conceded chat a Rorschach test and AMPI tasc
were recognized diagnostic tools and could have been fc.ctors in
the diagnosis of depres.T.ion.

m

All
are credible.

CASE 'LAW

lay and expert testimonies con .nod in ' the record

A workers' compensation claim involving a mcrrfal dis­
order onlg' may be compensable as an occupational di.'^ease. Tames
V. SAIF., 44 Or App 4 05, __ P2d __ (1980.

In workers:' comoensati.on clai:;LS invo.L' ,'ing a •.aenta.:.
disorder only, claiQuant need only prove causal rel ai:..Loasnip bcitweea
the mental disorder and the work activit:. s by a orepon ' '. •■aac.: , of
the evidence, by establishing that the facts ciss a a.l are
more probably true than not. Hutcheson v. 'deyerhaeuse: , 2o3 Or 51,
__ P2d __ (1979) .
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workers' compensation claims invo_;__\r::..nc: a E1c,.tal c:;,.s­
arder only, claimant need ~ot· prove that the ernploy~ent onvironment 
was unusual or excessive to the point that the average woiker ~ould 
exp er ienc,2 an adverse crr.otional reaction. James v. SAIF:, i;upr-a, 
and Paresi v. SAU', 44 Or App 689, ·r2d - (1980).---

In workers' c0mpensation claims involving menttil 
,iisorders only, the employer must accept the worker as he fi~c.~-; 
him with all the latent and obvioGs physical and mental defici~ncies 
under the Workers' Compensation Act, for the purpose of deterreinjng 
compensability. h'cl1er v. Union Carbide, 288 Or 27, t'2:l 
(1979); J.:,rnes ~ SAIP, supra, ·and Paresi ~ SAIF, supra. 

CONCLUSIONS OF LAW 

. Claimant has proven, by a preponderance of the av.'.dsnco, 
that his mental condition diagnosed as anx~ety neurosis ~nci Jc;res­
s ion, is a· compensable claim. D:::-. Fleming, cli:1ical p::c:y-~-:holo~· .t :::t, 
and Dr. McCullouch, a psychiatrist, both agree th~t cl&1~~nt·'s 
o~ual work activities were sufficient stress factors to c~us~. or 
materially contribute to. claimant's condicion diasnosed ~s 
axniety neurosis, including depression. Dr. Hogan, a f~~~iy 
prac tio:ier, agreed ,_;,i th the .diagnosis and concl\.1sir::m ~; c·.: Dr::;. F1e:.r.in9 
and t-•icCullo:ich. Drs. Plcming and McCullouch reco,1~,:JC,:,c.c.i ::,etlical 
treatment ( psycnotherapy ana coun~eling) for clz.:r.1a:~ '.:' ::; c:.:.:,r.\.li ·.- ~on. 
Drs. Flemi:--,g and t,:cCullouch rc:ported that clail:1a_,Yc.' ::: :r;e:t,.:.~,.l c:)n-
di tion, diasnosed c1s anxiety and dep:cession, L3 di:,;,:::i}lir-.g ,- .i.. c. , 
that claimant should 'not wor~: as a pa:cisn priest. ".:r>, cr.:Ly 
medic,11 ev.i.ds2nce t~o the contrary is presented b:· Li:. C?__:_.s.n. · ~--
view of tJ-,c hi:3toric2.l facts of t:1is CE,se, cou;,)led \•/ tL the 
diagnostic proced:.n:es utilized ty Dr. Fleming, I ::;(e no ::;,:a.'.:;c:·: :.o 
dr." fer to tl·,,-2 opi::-iion of Dr. Quan. In reportin-~r, C:.::. (n2c used .-.he? 
terminolos/ · that, claimant experienced no signifi,.:::ard: :~•s~, ·:-.i.:::.t:::::.::; · 
diso,-dcr. :,e used ti1e sc;rne terminology '.·.·hen .he tcs·;:.-ifi.:c-~: a~ 
hearing; Dr. Qua.n also concedt:id, whe·n he testi f i2.1J, ·~·.h.1 ~ the 
an,,;wc::::-s givc::n by claimant to the Cornell Medic2-l Ir:.cl0:-: t.-::::st, 
which he admini s t<2ced, were con sis cent with the L:JrCc:::'c'.L•~·c 0f: · 
emotional disorder. Addition2lly, he conceded thJl the, ~~rschuc~ 
test, Ml-!PI tcs i: and ::he '."i'hcmc. tic Appc--,:cception t,:,s t, · tl,:x::-E': ~>;.::.;t..:; 
given by Dr. Fleming, •,·.'ere reco,jnized dic1gnost..':.c :~,:),:)~ :s .:::1:·:;:~ co;~_i__,:_ 
h.=:ive been fclClors consiucrc:d in rcachincJ the dia~r,10;.:;:;_5 c-.': :lcc::)C ',:·.:, .:::.i:,. 
La s'tly·, Dr. Quan tes ti f ~cd to th,1 reaE,ons wl1icj1 · con trib:r;~cd . t,-:. 
claim,mt's job t<:.:::cmino.tion,· or retirement, during C;ctobt~::~ 1.9'7fi. 
In additio11 to unrelated job fact0rs, the ~octur t~s~ifi8d to at 
least two· wor~ factors, i.e., stress of his general work ~ctivities 
and the st~ess conflict rel~ted to idealogical differe~ce~ with 
the n2tionnl church which he felt contributed to ~laimant's 6ec~sion 
to retit.'C. Clairna:-1t's burden of proof in cnis cc::.:;0 is tl:o.t :-J,! 

prove his claim 1:Jy a pre;-:ionderan-:::e of the evic1enc8, i.G,, estar.lis:1 
thut ti1c tacts asserted c:ne mo:r:-e r,ro~c!bly t:clle t:-1.,..::i not. Oc tl--.e 
~ntire record, I 2.m of the opinion t:,at clairna::t has :nc!·c· :-:i,,~ 
burdc~1 of proo;:. Th(=:: claim prest:::-,tc,d to ti1c~ Sta tc: ;-•,cci,i:.::· ~ :(:·.~:..:r­
an~e Fund :er clairaant's disabling mental stat~ diagnos2d ~-~ 
anxiety neurosis ana ~epression is allowed. 
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#
In workers' compensation claims invoivinc; a rnentc;! dis­

order only, claimant need not' prove that the employment environment
w^as unusual or excessive to the point that the average v. orker would
experience an adverse emotional reaction. James v. SAIF, supra,
and Pares! v. SAIF, 44 Or App 689 , „'P2d (T980) .

In w’orkers' compensation claims involving mental
disorders only, the em.ployer must accept the worker as he finds
him with all the latent and obvious physical and mental deficiencies
under the Workers' Compensation  Act, for the purpose of determining
compensability. Weller Union Carbide, 288 Or 27, __ P2:l __
(1979); James v. SAIF, supra, and Pares! v. SAIF, supra.

CONCLUSIONS OF LAW

Claimant has proven, by a preponderance of the ev.! dance,
chat his mental condition diagnosed as anxiety neurosis and depres­
sion, is a•compensable claim. Dr. Fleming, clinical psychologast,
and Dr. McCullcuch, a psychiatrist, both agree that claimant 's
usual 'work activities were sufficient stress factors to cause or
materially contribute to, claimant's condiuion diagnosed as 
axniety neurosis, including depression. Dr. Hogan, a fccmily
practioner, agreed v;ith the .diagnosis and conclusicns o’ ,: Frs. Flemli 
and McCullouch. Drs. Fleming and McCullouch recommended i.'odical
treatment (psychotherapy and counseling) for clainan.t' s condition.
Drs. Fleming and McCullouch reported that claimant's m.ettal con­
dition, di.agnosed as anxiety and depressiori, is disal^iing/ .i.. e. ,
that claimant siiould hot work as a parisn priest. Ihe cn.ly
medical evidence to the contrary Is presented by Cr. Quan. xh 
view of the historical facts of this case, coupled v/ .t'r: the
diagnostic procedures utilized by Dr. Fleming, I si.e no rviaso;; to 
defer to tr.e, opinion of Dr, Quan. In reporting, Dr. Quar. used the 
terminolocj;,'■ that, claimant experienced no significant psy;• hi.atric
disorder. lie used the same terminology when .he testif:i .du at 
hearing: Dr.' Quan also conceded, when he testified, 'tna  . the
answers given by claimant to the Cornell Medical Index test,
which he administered, v;ere consis'tent with the presence of
emotional disorder. Additionally, he conceded that the rvorschac'n
test, MiMPI test and the Thematic Apperception test, 'tho.se teo'Ls
given by Dr. Fleming, were recognized diagnost.I.c too.I s  and could
have bo'en factors considered in reaching the diagnosis cv: :leo c ...os.
Lastly,. Dr. Quan testified to the rea.scns v/hfeh contr.'ibuued to
claimant's job termination,• or retirement, during October 1978.
In addition to unrelated job factors, the .doctor testified to at 
least two ' vork facto.7:s, i.e., stress of his general work activities
and the stress conflict related to idealogical differer.ce.t with
the national church which he felt cont.ributed • to claimant’s decision
to retire. Claimant's burden of proof in this ca.;;e is ti:at ne 
prove his. claim by a preponderance of the evidence, i.e., establish
that the facts asserted are more p.robably true than not. On the
entire irecord, I am of the opinion that claimant has met the
burden of i^roof. The claim presented to tne State P.ccid.'.;:'.i Insur­
ance Fund for claimant's disabling mental state diagnosed t.u
anxiety neurosis and depression is allowed.
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has failed to prove, by a prepondcr~cce or 
the e\·idence, that his claim for a worsened physical coi-.di tion, 
i.e., an irritated colitis in relationship to his ileostomy, is 9) 
a cornpen sable cJ.o.::..:n. 'I'hc cornpensabili ty or non-comper.si.,b:i.lj ty of 
claimant'~; claim for. his· "worsened physical condition'' is ;::·ri.rnarily 
a m~dical question. Dr. ?leming &nd Dr. Hogan, as I i~terpret 
the record, expressed no opinion about causal relationship Letwien 
clG.irr.ant' s coli tis condition, his ilcostomy problems and tr,e job 
activities, except to report,· historically, that claimant felt· 
these conditions were aggravated by his job activities. ~ike~ 

~ *lse, Dr. Quan did not, by a reasonable medical proba½iJ.i.ty, 
causally relate claimant's colitis condition .or ileosto~y pro~:ems 
to his work activities. The doctor, by writ t0n re;?ort, rs-!:.,o::-ted 
only that claimant felt the stress of his work activities had· 
increa5ed his problems with reg~rd_to the ileostomy. At hc2~1ng, 
when Dr. Quan testified, he specifically indicated that he di~ 
not kr.ow if c::i..a.Lrcant's job ·activi-::.ies or claimant 1 s di.sc.blin~r "'·•:::.nL:.·~ 
condition had aggravat8d claimant's colitis conditio~ or 
ileostomy prob.l·2I<1s. ld:. ·most, tt:e doctor ·conceded that claL·.1-:E"tt' s 
basic persoilality structure was consistent with a~ ileostnmy 
problem_ and h12 a.::.so concedG:d that, medically, an cmoc.ior.;::- ~ )J:;-:-,_:::::.,:'..em 
~oula- afr.e,~-1- -'-- 11·" c·rc,,~·•·1-oJ·,_t"'<C'ti·11..,., "'r"'a .,,, .. • 1ell "''" o-i1-0•r· .-;...v-;,-,,,1· 
~ .L .._. I..... l... I- ._. :J c. ... ._. i..., • _ 1 L 'I...,: ;,:, L.... .J... Y \:,. '--"' :.:) W (-, •) I,,.., ~ ~- L-" • l .J .::, ..I.. .._.,_ ('4 

areas of the body. : The only evidence contained i~ the record 
to support claimant's claim about his "worsened physical condition" 
.is tha.t p.:::-esented by D::.-. McCullo:J~;h. On August 21, 197S, the 
doctor reported that claimant's work as a parish pr ie:,;t v:c:i;; u 
matGric1l contributing .fact to ag(;ravatir;g· claimz.n·:.:'.s coJ.j_;::is 
condition 2"tS W(",11 ci.:Co causing depression. Fro;r1 the conte:,;i.:. cf a 
the :.:-,.2porU; subm.iL'::.cd ;Jy Dr. McC:nllouch,. j_t_ is ,:;::_,-,2:::- ~hat D.r. W' 
I1cCulloucJ-. e:,:arnincc:. or i.nte:r:vie':,c:,d claiman·c wit!: :·c(F,ri: to hi..:::. 
emoticnal state o~li (Exhibit 7). There is ~o '.~dic3tia~ t~2L 
Dr. l-lcCulJ.ouch c01;ductcd a physical cxami natio:-1 •.:d c \ ai.:n:::: n t c< 
that he sav, any rnedi.col records rclat:.ing to clz,:~rc,;J!lt.·'s. ,:·;lii~is o;­
.ile·o·;·::or.t/: Thie; bcir:g so, Dr. 1'1cCullouc::'s o;,in1,:,:·, on ,:;:i·_j~;:..~ 

relationsh:~;) a.bou·::. claimant's c·oli.tis condit:.ion ;;.:-,d .1.}.ecs;:.om~/ 
p:coblems a:1d his Job activities ·t. s en ti tl<2;d to n,~- ·,,cicrh '. . O,t· 
'c.hi2 ent.i:c<:: record, I iJ.r.l of the op.:;r.ion there is & iai.LJ.::c.:. of 
r::,roof as it. relates to claima.nt' ~; claim tc,:c his ",.-10::-.-:3cr"',c. p:.ys:l ca.::. 
conci.::. tion". Claimant's claim fo::: nis cond.i. tion 1·sJ.ated 'co his 
co:itis condition or ileostomy problems is denied. 

ORDEl?S 

. NO;/;, 7.E.:::'.REFORE, I':;.' IS !-iEREBY ORD:ZRED t.L::: t th·· .::.r-.:,,·: .. ::1 
of cloi:n.:1.nt' s cl.:.1.i:n for h·ir:.; phy::_;L·:al conciition (c·.l12 ~.:o·L:: __ -;_s c:':,r:di.­
tion ar;d i ;..eo"-.;tom;' problems) , is:.,; .·:.ed by tht:: stat•,~ l-. .::~;::_t.,~:. :. ::·. ~:-~1::~­

ance: :0··..1cJG. on Via.y .q_, 1S79, oe 2nd :...s app~o'F':c:. 

IT IS ·FUi:\'rI-lEi:"..Z :~RDERED :.:hat thi2 cler:.ic::1. of cl,,L,?:.nt' :-:-, 
claim for i":i.s ment.~l condition wtJ.~h has be2n d1c..,:J,lCiSec c 
anxiety neurosis anf depression, issued 0y the s~at0 Acc~d2~t 
Insurance Fund on ,._lay 4, 1979, br~ and is c:i.s2.pprc,ved. 
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Claimant has failed to prove, by a preponderance of
the ev'idence, that his claim for a v/orsened physical condition,
i.e., an irritated colitis in relationship to his ileostomy, is
a compensable claim. The compensability or non compensabili.ty of
claimant's claim for. his' "worsened physical condition'' is primaril
a medical question. Dr. Fleming and Dr. Mogan, as I interpret
the record, expressed no opinion about causal relationship between
claimant’s colitis condition, his ileostomy problems and the job
activities, except to report,' historically, that claimant felt'
these conditions Vvere aggravated by his job activities. Like 
\^/ise. Dr. Quan did not, by a reasonable medical probabili.ty,
causally relate claimant's colitis condition .or ileostomy problems
to his v/ork activities. The doctor, by v/ritten report, reported
only that claimant felt the stress of his work activities had
increased his problerris with regard,to the ileostomy. At hearing,

m
V

when Dr. Quan testified. ;pecifically indicated that he di-c
not know if claimant's job activities or claimant's disabling]  lental
condition had aggravated claimant's colitis condiuion or
ileostomy probl'Cms. At most, the doctor conceded th^it claimanb's
basic personality structure was consistent w’ith an ileostomy
problem^ and he also conceded that, medically, an emocionc.l problem
could affect the gastrointestinal area as well as ocher physical
areas of the body ‘ The only, evidence contained in the record
to support claimant's claim about his "worsened physical condiuion"
is that  presented by Dr. McCullouch. On August 21, 197S, the
doctor reported that claimant's work as a pari.sh pri.est wa.s a
material contributing fact to aggravating claimant's; coli cis
condition as well as causing depression. From the contexr of
the reports submitted by Dr. McCtillouch, it is clear that Dr.
McCullouch examined or interviewed claimant viith regard to his
emotional state only ('Exhibit 7). There is t-o iadic:?.tion that
Dr. McCullouch coiidiJCtdd a physical exeimination of c.laimuid: O'c
that he_saw any medical records relating to cla i mant' s. i t i.s
ileosuomy. This bei.ng so, Dr. iMcCullouc.h ‘ s op^inio:': on causal
relationshii,? about claimant's colitis conditi.on and ilec:.GUomy
problems and his 30b activities is entitled to no v. eignt. On 
•che entire record, I am of the opinion there is a failu.sw of
nroof as it relates to claimant's claim for his "wor3er...:d physi

or

ca.
condition ClaJ.mant claim for his conclitioii related to his
colitis condition or ileostomy problems is denied.

ORDERS , '

.'LtOh, T'dEREFORF., IT IS HEREBY ORDERED tiuat the
of'claimant' s claim for his physical condition (the col'i.:
tion ar.d ileostomy problems), issued by the State Accido:
anco 1‘und on May 4.. 1179, be and is approved.

eeniel
.is C'Ond:
. j.. I i \\ Z7

IT  IS 'FURTHER ORDERED chat tiie denial of clai'.r.ant
claim for his mental condition v/hii.ch has been d iagnosed a...:
anxiety neurosis and depression, issued 'oy the Stare 7\cclden
Insurance Fund on May 4, 1979, bt^;: and is ci.sapproved.
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•~~. ~. -~--.-..-----------------------

:!:T H; FURTHER ORDERED that claimant I s cl.ctLn i:':,r his 
mental condition diagnosed as anxiety neurosis and depression ~e 
and is remanded to the State Atcident Insurance ~und far accepLa~ce 
as a compensable claim and for the payment oi co~pensaticn to which_ 
2lai~ant may be entitled as provided by the Workors' ·Co29cnsatio~ 
Laws. 

IT IS FUR'l'l!ER ORDERED ·.::hat the State Acciden.': ·I:1sur2.ncc 
Fund pay ta Dye & Olson, claimant's attorneys, as a ~casoLable fee, 
$1,500.00, pur~uant to this Opinion and Order_uG~er ORS_656-.3&G. 

CLAIM NO. C 377803 

ALFRED HANDSAKER, CLAIMANT 
Evohl Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Reconsideration 

December 1, 1980 

On Octot,er 16, 1980, the Board issued an 0',.;n MoL-Lor. 
Determination which granted clo.irnan t an additional ;:-,war:l o~' 
cornpensc1tion cquo.l to 32° for 10% unscheduled disab.i.lity f_or 
his Jun~ 27, 1972 bu.ck injury. This determination w&~ ma~e 
based o~ the Board 1 s review of the information it taci been 
supplied with and a review of the file in this case. 

Tr,e claimant, ·1:,y and -;:hraugh his attorn12:/, on ?Jo.,rGnbs~· 

lO, 1980, requested the Board reconsider its orter. The 
claim~rtt contends he i~ pe£manently and totally disab~ed. 
He co,,tends a fair evaluation of his disabilit:1 • ca:rir,o·c:. ·r-,r::: 

made w~thout hirn appearing and testifying as tc the exte~~ 
of hL; disatili ty. For this reason, c.iair.1c1:,t ~:ec;ue:s ted tr1 is 
case tE: referred to the Hearings Division to 1.:;Q sc-!::. for a 
hearins. 

Trie Board, after reconsiaering this case, finds ~a r~ason 
to change its prior order or to refer this cas12 to u-,,~ Ee.:: r­
ings Division to be set for a hearing. We do not fi~d that 
ciai~ant·is permanently and totally disabled based on the 
evidence in this case. Therefore, the Board afflr~s its 
October 16, 1980 o~n Motion Determinatio~. 

I'I IS SO ORDERED. 
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#
IT IS FURTHER ORDERED that claimant's claim Icr his

mental condition diagnosed as anxiety neuirosis and depression be
and is remanded to the State .Accident Insurance ’^und for acceptance
as a compensable claim and for the payment of compensation to which.
Claimant may be entitled as provided by the Workers' Corr.ponsation
Laws... ■

IT IS FURTHER ORDERED chat the State Accident 'Insurance
Fund pay to Dye & Olson, claimant's attorneys, as a rcasonabie fee
$1,500.00, pursuant to this Opinion and Order, under GR5,656 . 38 o.

CLAIM NO. C 377803
ALFRED HANDSAKER, CLAIMANT
Evohl Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order on Reconsideration

December 1, 1980

#
On October 16 , 1980, the Board issued an Ov/n Mof.ion

Determination v/hich granted claimant an additional av/ard of
compensation equal to 32° for 10? unscheduled disability fpr
his June 27, 1972 back injury. This determination v/a.i mace
based o.n the Board's reviev; of the information it had beer 
supplied v;ith and a reviev; of the file in chis case.

The claimant, by and through his attorne;/, on NO'/eiabe^'
10, 1980, requested the Board reconsider its order. The
claimant contends he is permanently and totally disab^.ed.
He contends a fair evaluation of his disability' canno'c be
made v.'ithout him appearing and testifying as tc the extent
of his disability. For this reason, ciaim.ar.t requested this
case be referred to the Hearings Division tc bo set for a
hearing.

The Board, after reconsidering this case, finds no reason
to change its prior order or to refer this case to the Hear­
ings Division to be set for a hearing. We do not find that
claimant'is permanently and totally disabled based on the
evidence in this case. Therefore, the Board affirms its
October 16 , 1980 Ov;n Motion Determination.

IT IS SO ORDERED.
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CASE NO. 79~3272 December 1, 1980 

LORETTA A. JONES, CLAIMANT 
Mitchell Crew, Claimant's Atty. 
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

,"". 1·equo2st for review, l:'~\..-lng bee;: duly fi.i..eC: ,,.;J.th :.hr::i 
\Alorker~; 1 CompcrLsaticn Board i11 tht.:~ LllJove-er..titl~d r~L:.it~.c·r ~:'/ 
the err,?loyer, and said request for revie,., nu.-1 havir.,, Ot~,~,1 

withc.rawn, 

1'i' IS THEREFOR:2 U!? .. DERED ',:·na t. the reque :~ t ·'..:c,r r2v:;_ei-; nvv: 
pcndin•j before the Boil.rd is 11.::!reby dis1c:i.ss1:.':: .. u:,.I th-:;- ,.:-oe.,: c:' 
the REferee is final by oper~~ion of the law. 

WCB CASE NO. 79-6220 

MORTON J. KANTOR, CLAIMANT 
Janice B. Hall, Claimant's Atty. 
~illiam Replogle, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

December 1, 1980 

T'-112 emplo:1 er ~;c(,!,:s :Soc.:.r.:: ::::-2vicw of the i:,J~f•~r.:::0' . c:u::,?.l 
•:1hich :.,rd0nc!d j_ t to accept this clairr.. '[\;e: <. ,)lo:1c:· .::o;:u,:Lds 
that t.i-.i 2; clairr, vias. not -;:.irnc::.:,, f L.ed., t::c ,; :..~ i;rar. c ,:'j, ·._ n·.)t 
establi.sh "gce,d cause·• cor ":-ii.s fa:~J.u::.:c to 1.vL1.:-.:: ·.:, t.:.:,.i.. .r i:·.-~---­
J.,;:.J. an: .. it wc:,s pr0J11dicca by -::he :l.ci.C:.'-' filir:,;. 

• •_; 0:.-.e Eo.:.trc. finds that ti·,,:: Refe:L22 corrc.c:...~.-.:· :·er; 
=~,cts o.i: t!·1is ca.~;c i,: liis ord.cz. 
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WCB CASE NO. 79 3272 December 1, 1980

LORETTA A. JONES, CLAIMANT
Mitchell Crew, Claimant's Atty.
Schwabe, Williamson, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for reviev/, huving bee:: duly fi.Iec v/ith the
Workers' Coinpensaticn Board in the eibove ent.i tied r:,;i t ,;er by
the eiT.ployer, and said request for reviev; no'.v havir.cj oeen
withdrav/n,

IT IS THEREFORE ORDERED that the request tor loviev; nc.w
pendin'j before the Board is hereby disitissed and the o rder c:
the Referee is final by operuoion of the leu n

WCB CASE NO. 79 6220 December 1, 1980

MORTON J. KANTOR, CLAIMANT
Janice B. Hall, Claimant's Atty.
William Replogle, Employer's Atty. 
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

#
The employer seeks Board reviev/ of the Referee' . c.'rder

v/hich ordered it to accept this claim. The ■./. iployc;' eor.uc r.ds
that tivis cl.aim v/as not tivaelv filed, tb.e /;le imar. u '•.hi' , not
establish "crcoci cause'' foi' his failure to uak
rr;q,an:.. it v/as prejudiced by the .late t'iiir.q.

The board finds th.: ,he Re fere. corre;

tt:r,c . y

ret  etc
facts of this case in liis order.

m
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-

i . .. :::er a c;. c nova reviet: :.;,f thi ~, r-.: cord, t :·:c Il<.1a:..: (l Ct..:: ­

verse ~: -~he Re:i:L~:-:-eG ' s oracr . W.~ firn:i that ti. : 3 c .~aif'.' ,"c<b ;1c-:: 
:_:_:_mel/ :~iieci . r~1l1e Rc) f c rec ::"o-~ r!d t.i1aL: this c .'.L!.- ~:~ :1~c2 ~lG l~- ::)~ 3~ 

t.:: .r:1el:· Lil ~d , but c1.l.--; -:, fou.1ci. ·chat t r.."' cJ.ai-r.,,0 1.: ·,~ :-,.::t.J. -~::~·: .:.Ll., _. ::. r.cd 
c_;coc. cc. us e i:o r faili:Hj to tirr.ely fil..: .. h.13 clai,-:-, , :. ;,d t n~ .. -- L-::: 
err.ployc r bad j~r.owleds_;e of tr.2 clair.-,.-11. t ' s i n __ · . .1 r ~1 : :--:. t .r, :::.:.: , . 
·,.!:c d."~h~ the ci.aimant fir s t ;x;carr.c c.isablcc., Se _.t:2:-.:1:::c· 1978 . 
'I·h2 R0,:·eree frrnnd th c~t.. th e clai.ma:.,t ' :::; fear ,: Jf l c, .::· i:, i Li s 
job c;;1· .,Li tt~'..:. t~d qooc. cut:se for not ::.·.:.ling t:.ins c·._;:1.:· .. ,,1 12 ,L · _-_ -~c: :c . 
::'r...J.r r-c \ · icv: o:i: ::.l-:c 0 v ~Jc ;1 ce in this c.-:s e ci.o c .:: :1c-,t lL'.: ,J.O U c.- · . . -. 
th i s c c,:1clus 1.,~r: . rr:.-1e claimunt. was hospita: .i . .c:,; d in L:·c:' :., 4J :r1r~c r 
.:;_ r_:,7g 0..cl h.::id t cl d i:::.r . Griffi;1 tha.t ;-,e was :.: c u.cfci ot .t·.<, : .. 1 ,j 

firec. _f >.c . ...-a ::.; :-:o :~i-:, ~t:il.i.z ~d. The clc,ir,1a:-: ·c re··, . r :c ·.:i 0 : ,; 

·.•1ci:k LL'.:·Ler t .J· ... : r..ospi~~r.li zation and 1.,·as i".Ot :ce p ri:r .=.:.r ~t...:' Ci o r 
other:-n:;e cE ,; ,: :. 1:: li n1.:: d . r,,;~ a~-: 1:.ot ~::c:1 th::i.t _,. _. :1.,n:.2:'c.: ~c ,·_ :: 
tl:.c c.1a .~.mu.r1 t ~·1aci cc:;n e :,.:cu se .:-!l s fct::. 1.u,:-e t o ::ih: h.::.,:; .:.- . a.1 r- , . 
?Celi:" c:~n CX2t:. S l~! .:::. lat_ c tiling of a c 1;:,,_i:rr. , Lu::. u-.-_ f,: i.-. ""·· ·· 
b e: s u r ,_),) r-:.od b~, :-:;omc. rE:as ont1ol.c Jus t i.t i. c~:tl o:-. . :·11,.:~ . ·-:: , :,_, i:-d 
doe s , :c, ~ ind i c, : te th ~J t tha t .-,~ . .:. t .. r-.h s ir, '..:. 1·,i: CJ. , . . ·:- .. .: '"' '~ 

n ot .:: ir.d th,· ~c:.u.Jle cas c. c .i. tcG. by '..: h e i<-0 ~."c ::(:. ,::: .. s .J. ;-:-- :1 Li.c2. b L-.: 

·~·!.c cJ.a.1.rr :.,n -:. h,,ci be en c1.c..L;c d o·:: a t l ee.~::. i·.c.ct ~.-,;~l.:,: · --· 
'~ne:: .i. c:. .::.. , : 1:;,--1 'C l~ i :, \·:t:,rk. wa s cc,,. tribu 1: ~ :.s to r . .:.s con r1... , o n -.-.-J ..:.~, 
Dr . Gr~. f ::i n .::i :j ,::,:n·:,,,., a s Sep te:~ber 197E. . He: 0. i.(: :ic/ .. 1.(c. _;_:; 
cla in: : ~·1 ti1 Ai?-~ -i.1 12 , 1 :l79 , icng .:.ifter th0 l '.:'.C: -,.:, __ ~· .:i·-,j La t.:ion 
im~ose i b y st~ ~ut0 . 

';-: <.: a s:c•:::c ,•1i.t-. l1 ·cr. c :{~ f e :c c:~ thiJt ~!-.e cL.: :~1:_j ·,1 t :, .-::_ ,::ovc· n 
o :_{ a ,::irep0nc. 0 r :111c c o:: t he~ 12 vic:.cr:ce t :·.o.L 1:h i~ c -__i....,_ : _; ...:u,.:-
pensu ::i l•~ . H. 0 '11·.:.! VC~ r, s _;_n c ~ ~- t wa s n o t timely L .1 l(~d oe:1 ,d hr~ 
: a :i.leci i::.o ~s'Lu r.:.l ish '" yooci C<..USE:! to c;...: c us L:c :rii.:.i J.a .::.c: .: .. . L:..;, :,, 

we. rev ,? r:~;l~ t. hc Refer ee: ' s occ:. c r . 

OJWE~{ 

i. :: I ·\ : i°l:) L 8C I S O!:-d c:~ c (i.:lt c.d Ap::-.il ~o, 
:. ts 21 :'.:.Irc ·::.y . 

'~·:~,- in ::; urcl ,,cc, cOJ :1?an y ' s clt::~1ia l ci c::,·.bJ , :, r. ~ 4, lS '•j .,.s 
restor,!d and .:.: ffi r m...::c.:. . 
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/■  ter a ae novo reviev; or
verisas ohe Rer\^ree'o order. W
oimely filed. The Referee for
tiraely tiled, but also found r
rood cause for failing to time
employer had knowledge of the
r.he date the claimant first be

claThe Referee found that the
job corsoituted good cause for
our reviev; of chc ov.rdence in
this conclusion. Tine claimant
1978 UiKl had told Dr. Griffin
fired if ho A^as hospitalized,
■verk after the hospitalization
otherv7ise disciplined. We do
the claiman'c nad can excuse a
Fear can excuse a late filing
be supyorced by some reasonabl
does indicocte chat that ^•/a
not find the Riddle case cited
to th.; S case.

this record, t:ne hoard re 
find that th 1 5 claim /.us net

nd that this cla m had ^ior. b; en
hat th.'' claimmtoe haa est ab^ . 3nc.<:
ly file his claim, and that ihe
c:lairnai.t' s in., ary .i.n term.: ; .
cam.e disabled, Se. tember 1978.
imant' 3 fear of lorin j hi.s
not filing this claim eailier.
this case docs not leaa ue no 
was hospita? ized in f ey.jtombcr
that he was fearfrl of he;oag
The claimaroc re''i..ro,c a lo
and was not repriirar ied or
not teel that v.hatevei fer r
s failure to file his c ..aifi.
of a claim, but th.'. for, ...
e ^ust.Lfication . fhio ..■evi.,;rd
e true in tnis ci.e. on
by the Referee .is applicable

ibc cla.irr.int haa been ad.i.sed or at lease hud ii..cuso.'d
tne ihee. that his work was ccu.tributi ng to his cenai > on wich
Dr. Grj ffin as early as Septei.'ber 1978. Hc; die iiot. . ..le his
claim ..ntil April 12, 1979, 1 c ng after the 13 0 dav in.j tat ion
imposed by .stacutc.

V.'o agree with the .Referee that  he claim.int hco .u "ovcn
by a preponderance of the evidence than rhis .. oum 
pensable. However, since it was not tim.ely filed and he
failed to establish good cause to excuse his lace f. 1 .n ;,
V7G reverse the Referee's order.

ORDER

Referee's order dated April 30, 1980 ±s rcversca i.i
its entirely.

Th‘‘ insurance company's denial da.’‘* ed . lUi r 4, 19.'9 .ls
restored and affirmed.
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NO. C 604-13464 December 1, 1980 

PATRICIA KE ZAR, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Mot ion Order 

On ··October 21 , 1Si80, c la.:i.mant , b y a nc. t :ac·.: ·~,1 L••::.· 
attcrnc:) , rcqu er~ted the Boarc;, exe rc L :c it~ o~-m I \,,tj .. .. 
juri.~~ic ti on and r eopen th i s claim f o r her March 30 , ~97 
i n jur y . 'lhe c la im wa s o riginally clos ~d by a Detcr :··1.:-:a t nn 
C-rdcr dated Jc:i.nuary 5 , 197 3 · ani ~ claimant ' s ai;g r c.vat.i. ·.:..:·. 
rig ht~ have expired. Subsegu0~ t c laims have been r s ~pened 
ai1d cl1 1f;l:!d a numoer of times . 

l ~~ Scpte nl:.- c:c 1 980 , Dr • . ,c:,r,;t rcro~· t c cl cla ·~ri~.:.1. r. '... • ,., . .• 
. soverc .1eadache . Claima:. t w-:.1.;; hos pi ~c1liz ---,c. ;:vr thi · 

Sl.c!ptenI., e r 2 9 , : 9 80 . S he was J.isc h a r 0cd from the.. ~x i !._ .1.:a.L ,.,1 
Octobe r 8 , 1980 and released f or pc:1.rt - tir,1G wo::-k .:m C ... ob r.:,: 
:3 , l~JO . Dr . Post felt claimant ' s hc~d a ctc , wer~ L .~s~J 
b y teri s.~on du r:; t o a :cecurre .1-.... ce r v i cal t ;.--:or~cti c :-: · 1 • ,.i-. . 
S :: di e. :-1o t f ccJ. claima~, t hac ai1y increa s e in : 1e 1: ·;L · ·. ,;-. ~ :-. t: 

irq _).::. i_ ~r. l~ n t. 

·1·.-. .:.: carr _:_,J a dvised t he B~; a rd that cla i,~a,-!t nc ~ ·c­
~-·,rn :"c .. o f1..,_1_;_ -t:i.me w.:, rk accc .- :ing t o Dr . Bc;t u.nd ; _ 
c ;-:pL: L , .1 c.i..r: g no difficulty . 2: t did t10 ".: oppo::;2 ,~ ,. C :-:c 
Oro c, r r~ope:1in i_; thi r~ c laim . Claima. nt. is s c r, -'.:. .. :: ,~a :..: . " 
" c l c,,_; _:,_J 1Cj " e xam e ar l y in Dece mbe:r 198 (; . 

'. :·11.:: ::loct:cc!, after consiu ._ -- ·:::in9 ti1e cvi d cn -::L'. .. :c:._)~'. _,..:: 
.Lt, t. ... ::cs t r,t::: .) Vi.dcncc .is su ff i c ient t.O '\"!cl :cranL .. , .,.r 

tr.i s cl a ir.1 und c-;r it::; O•:m .Motion jur:i . .s ciict.:..0,1. ' .'J !, _ >. r 
l :l·,e Dc•.:i:-d order:; th:~s cla i m nc:openeL. ~~ f fec tivc ,.: ~-:i ".•·· ... ,c_· .. · , 
198 0 for pu~II':',L:n t o f. c0mpensa tio!1 les ~3 t i r.1,:! v·o r}: c~d ~- 0l:h,! 1: 

b...!nef ··. t . .:: .. prov ided for by law unti l c lo ~-;0d p- ::.: .,, .... ,:1t .. or.. ~· 
65 6 . 2~~3 . (;.lu~.r~~a1rt: 1 s atturncy is er.t -'. tlcd tc) ::-!:·-~ - ~ : ~~ . .. • 1E. _/• 1 .:, 

..: :~e of :!S ~t, of t:1o2 tcrnpora:cy t(Jtal di:..:.1 b i l.~t -,· ,::err:-·~.·:, , .. : i .-., ­
not DJ e xceed $ 200 . 

J '.i.' IS SO OR DE 1~ED . 
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CLAIM NO. C 604 13464 December 1, 1980

PATRICIA KEZAR, CLAIMANT
Galton, Popick & Scott, Claimant's Attys, 
Schwabe, Williamson, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

Cn’Octobor 21, 1980, claimant, by and tlircu jn
attorney, requested the Board exex‘ci. .c its Ovm I'.ot i
jurioeiction and reopen this claim for her March 30, :.97i
injury. The claim was originally closed by a Deter':.’.natj on
Order dated January 5, 1973'am, claimant's aggravatic. .
rights have expired. Subsequent claims have been r‘:.opened
and cl< 'sbd a numoer of times.

1;'. September .1 980, Dr. rest. repo.^'teci claimarr., ^ c...' n
severe neadache. Claimant hospiralisv d i^r thi ' n
September 29, 1980. She was discharged from the hci.. a. me cn
Octobe.r 8, 1980 and released for part tirae work on C . ..obr.r
13, 19*i0. Dr. Post felt claimant's headache were l .used
by tension due to a recurrenr cervical rhoractic sn .j.n.
H:. die not feel claimant had any increase in ner UL'a ..nv at:
irr.pui mont.

Ine carri',r advised the Beard that claimant
t'lrnec. ..o full time work accc,.'..ing t(} Dr. Peat and
oxper . ncing no difficulty. It did not oppose on (
Order reopenang this claj.m. Claimant is scr. dui'jd

Jicj" exam early in December 1980.

' .'iu Board, after consia*, ring the evldenec
f.ur.cs the ovidonce is sufficient co war.ra.nL

under its Ovm Motion juri.sdictron. M;.,.
th.'LS claim reopenec effective 1 p'

1980 for payment o.n compensarion less time worked .
provided for by law' until closed pnr.;'..o.nt

656.273. C'la..r,:ant' s attorney is eivtitled to a.n e::.
see of 25% of the temporary total dieubi lity cerr--.
not CO exceed ?20C.

ic.
this claim
v.he Board orders

■C"

.' G

o the i:
ORt
ie> ' e

.[T IS SO ORDERED.
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CASE NO. 80-7236 

CHARLES OHLER, CLAIMANT 
Frank Moscato, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 

December 1, 1980 

Own Motion Order Referring for Consolidated Hearing 

0;-. NoveDbl.:!r 11, 1980 , clc._imant, by <.1nG. ~L~0L:q!"'. ·.:~; ~- ~­
to1.- n8~ 1 reque :;t8d the Boc1rd· excrc i~,E: i_t~~ Own i,1otion :. ;:-__ - 1..:':c: i c­
ti..or, 21:1d rcc peri th :~s c::._aim fo:t" claimc.:.nt.' s Fccruary -.... .. 19"7 ~­
:i.;-ijur . Claii-:1c.1nt' s u.ggravation rigi1t.s h ave c zp i~:-cc: . . 

,__;:r: r-1a rch 8, 1980, claimai,t fel:i at wcr!·: &nd !:j: _•ac :✓• ~-; .::1iL 

increased. E~I, the insurer of his c� p loy0r, 6eni cJ ~~s ~:~~D 
fo::- t:-1a t injury, alleging t h a-'::. clair.t0.nt 1 s cor.c i_ tior_ ·vi, t '.; n_!·­

l ated ~o a 1978 injury . A h earing i 3 pendins ~nth~~ d~n~ ~ J. 
;wc:s Ci..3e No. eo-7236;. 

1he SAIF Corpor~tion (SAIF) oppo s e s r EG?C~i~g oL t~~ 

CJ..aim under t i:c Boc:~rd' s Own t,:vcion jur .:i.s d i ::ti un ;:;<~c "' ;c it 
fe e ls claiman t' s curr~nt proLi e~s are relat 0~ ..:o t~~ ::ac2~ 
1S80 f~ll. 

'l 'i, ·2 DuQrd, ui't:er :.:-cviewin<J the cvidc:-,c e ir:. ~~his ,;c..... , ec, , 
finds it would be in the besc intere s t of ~he Jartie s i~ ~­
r cmanc.ec. cla..irr . .J.nt I s r eq uest for Own :iotion re lil: ::' to -..: :: 2 r' . ,.::,_:; _- ­
ing:; o ::.vision to b e consolidated f o r a heari ;-.,_J ·t.1~t h t'/ ,..:,:.:-k u :s' 
Comper: ., ation B~)ard Case No. 80-7236. The R,~~1 -:'.·L:e ~,,- :::1 ::;,_;-­
cCrrni~L if claimant's current condition is ce ~a ~0 d ~ n __ 
Februa::-y 11, ~.971 injury and r2presents a worc:; c~nirH; ~!:,:~~.cC.'7 

since the las:: award or arrangement of compE.r1:, Gt ·:_:_'l n L. '.:.:-,:i. s 
case . At t he end of che heari~g , the Re f o ree st~ll ~ ~u~e ~ 

tranacript o f the heari~g to be p re pared and fGc~ar~ ~ ~. 
along ·,, i th :1is :cecorm~enda tions in th is case, 'vll t:1 l -. ..,r~ G ::-..:·.c..._· 
exhibit s i ntrodt.1ced .J. t the hearing to the 30 ... ·,'1 . '.,:,';v~ :{e:' ·- _ :_;_:) 
saa:l e~te r an appealablc order in WCB Case Ne . 8C-7~jf. 

I'_., IS SC ORDERGD . 
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WCB CASE NO. 80 7236 December 1, 1980

CHARLES OHLER, CLAIMANT
Frank Moscato, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Consolidated Hearing

Or. November 11, ISSO, claimant, by and >^hrough
torney, requested the Board' exercivSe its Own Motion
tion and reopen this claim for claimant's February 1
injur; . Claimant's aggravation rights have expi?rcc,.

■ 1.c.c
19 71

ci: March 8 , 198 0, claimant fell at work and I'ack pain
increased. Ebl, the insurer of his em'oloyer, denied claim
for tx'iat injury, alleging that claimant's condition v/as re­
lated eo a 1978 injury. A hearing is pending on this denial
;WCB C«se No. 80 7236;.

Ihe SAIF Corporation (SA.IF) opposes reopening oi this
Cxaim under tne Board's Own Mo'cion jurisdiction bee '.c i*:
feels claimant's current problems are related oo tiuj; I'arch
1980 fall.

liie Board, after reviev/ing the evidence in this
finds it would be in the besn interest of rhe parties A
remanded claimant's request for Own Motion relief to
ings Division to be consolidated for a hearing wath
Compensation Board Case No. 80 7236. The Reft^roe s'
termino if claimant's current condition is relaood
February 11, 1.971 injury and represents a worsening
since the las c award or arrangement of compensat'\0)n
case. At the end of nhe heari'sg, the Referee shall
transcript of the hearing to be prepared and I'orA'ar.^
along ^^ith his recommendations in this case, 'with th
exhibits introduced at the hearing to the Bo. ^'a. Th
snail enter an appealable order in WCE Case No. 80 7

IVorkc:
all d

i" • J C4.  1.rs'

.. . j,t. ^

1:. hh
'I au se

w <
e o dh
e Ref
ls6 .

cr

i:.' IS sc ORDERED,
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NO. OSx 014003 

LAWRENCE W. PARSONS, CLAIMANT 
Cynthia L. Barrett, Claimant's Atty. 
Lang, Klein, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty .. 

December 1, 1980 

•Own Motion Order 

On Hay 29, ::.980, claimant, by a.,;id throw:_11, ;,is ~- _tornc-y, 
rec;:ueLted the Board exercise its Own Motion jurisdiction .:ind 
reopen this cl~i~ for his March 18, 197l back i~jury. The 
claimant's. aggravation rights have expired. 

In Ju.nua:i:y 1977, Dr. Ha.rder reported t:·,2 :::;.:,,cd.mcFtt ::2.d 
bee cc CCTlplainL1g of OclCK pain. The. di agnosi S 't.'~S cl r::·­
current back sprain. Dr .. Harcier, in Se~tembor11978, ~epc::teci 
tl"!c:: claimant was compL1ining oE left leg p2in. 

~· 

On July 2, 1979, the clc1.:.mar:t wa~, hospi t2..Liz-.::d _r L:::-. 
2.cll because cf back pain. 'Ib:_:, diu.gnosis wc1s dc:;c"1v: 1tivc 
(~isc Liscase at _'the L5-Sl ·1e'{_/El wi_th I_J1.~ob2bie :c-~~c-•..irr,_ 1-~t 
;1er:-1i&'.~eci disc at ti·Je L4-5 level on ::h'.:': le:':, .. :ic:"-'. Ee=..~ 
fc,:it i.:.'L: claifiiant':co old irrjl.:.c-, to the "lurr:oGsc,.::-~,~~- ., _ __;J_-vc 
:cc--:::, L." w(.O. s r.,robc/S:1~, soirrg -;:.o g~ ve the ::: la.:.r:,;.; r.·::: co:·:~~,: __ : ~1s 
~.:iro;:)lE:ms. 

D:::- .. WaJ.drari1, in ,:;-·c1ly l98C, reporteci ·c,L.c l.l:· -f:2.:t t;:<::: 

·cla_-;_::-:1a11t c.:houJd undergo a l!':yc::logra.r.1. .L·c. w~:s l fc. -~- .v:: c._·,' 
· cl a i,nan t would ~.ikel_y ne2d ac:J.::l.i tiona~ hack :::;1-,.CJC, -.::y -~;_; c;_ ·. _. :·,c 
a ~crniated disc. 

'.,_'h0 clai::.1,.ut's attorney, on Octob2r 'l.7r :.SGO, :.\,'.~-..-::_•_;ct: 
::h(.:; Eoard the clair.1a.nt hod decio.ed not to c·::~er~o L,·: :,,,:i•1 lo_sr.:.:.r 
sugr__;e~b;d :::iy De.:. 1.\'aldram. 

Dr. W2ldrarr, ctdv iseC:, the carrier's 2.. ttcn,;:_ y th2: ,-.. •: ht~ 
claimant. hud ciclviseci l1ir:, that his co,1dicion h2-. ~ 

. -1r,r .. ':civE:c. 
Thcrerore, Dr. \•;aldrarn did not per.for:-:1 t:.he :l!~' ,.: Li)0 L:,<1. 

After revicw1~g the evid2~ce in this file, thE 2oard 
o.ocs r;ot :f.'J_nd the: C'Jidence s1.,fc:ic~cnt at t:1is time to ·.,arr,,Ll: 
rt':opeiling of thi:,; clai,11 unde:.t it::; 0v.11 Motion ~urj_~,c'.icr.ior:. 
Th£ claimant is entitled to continuins mcdic2~ care and 
t.rea tr:lent for 1-, is concii tion, :c,~ lated to hi:; orig inc_l injury, 
provided for by the cc:irrier pursuant to ORS 6:::6.2.;.s. 

ORCER 

'l'he clairnc:..nt' s motic.1 '.:hat the Board ex0rcis0 .-.. ·~-::; (',·_,,, · 
Motio~ jurisdj.ction und reopen this c!airn i~ denied. 
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LAWRENCE W. PARSONS, CLAIMANT
Cynthia L. Barrett, Claimant’s Atty. 
Lang, Klein, et al. Employer’s Attys. 
SAIF, Legal Services, Defense Atty.,
•Own Motion Order

CLAIM NO. 05x 014003 December 1, 1980

#

On May 29, 1980, claimant, by and through his n .torne'y,
requested the Board exercise its Own Motion jurisdiction and
reopen this claim for his March 18, 1971 back injury. The
claimant's, aggravation rights have expired.

In January 1977, Dr. Harder reported the claimant had
been complaining of back pain. The_ diagnosis was a r:; 
current back sprain. Dr., Harder, in SeptembG:r 157 8 , sepcirtevi
the claimant was complaining of left leg pain.

On July 2 , 1979, the claimant was hospitalized by r.r.'
Bell because cf back pain. The diagnosis v;as do:;eni.:,' jtivo
disc disease at.the L5 S1 level with probable :cecurr..' .t
herniated disc at the L4 5 level on the left tide. .. t. Eel]
noli: th_ claimant's old injury to the " lurr:bosa.:ra.l jrve
root." v;as probably going to give the claimer.t. cotGit.vng
uroblems.

Dr.. Waj.dram, in July 1980 , reported th.tt
claimant sliouJ.d undergo a ruvelogram. It was ]
claimant would lilvely need additionaj back eu.
a herniated disc.

r. I. ;
f.:c.

■i: tne
.b.ng
o e:.'.:

'The claimant’s attorney, on October 27, ..ObO, aa'/ised'
the Eoa.rd the claimant had decided not to underyo the rry iLiogran
suggested by Di. Waldram.

Dr. Waldraiii advised the carrie: .ttcrr.c'
claimant had advised himi that his condition ha 
Therefore, Dr. lOaldrccn did not perfor:m the my,.;

than >: ht:
imii'.,rovec .

logr

After reviewing the evidence in this file, the Board
does not iu.nd the evidence sufficient at this time to warmr t
reopening of tiri.s claim under its Own Motion juri.sdicuion.
The claimant is entitled to continuinc rr.edical care and
treatment for his condition, related to hj..s original injury,
provided for by the carrier pursuant to ORS 616.245.

ORDER

Tne claimant's motion that the Board exercise ..
Motion jurisdi.ction and reopen this claim is denied.

Ow
%
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CASE NO. 79-7627 

HAROLD O. PETERSON, CLAIMANT· · ·· · · 
James F. Larson, Claimant's Atty. 
SAIF, Legal Services,. Defense Atty. 
Request for Review by SAIF 

December 1, 1980 

The SAIF C0rpor2~ion (ShI~) seeks Boa~~ ~evic~ ct t~e 
r1.2feree · s order which grc.mt.2c. clairnarit an awart. of co:::pe·;::.,!­
tic,n for pe1:manen t and tota.l d.:..sabili ty. SJ..::::: cor. li/ni':s ~- i: is 
award is excess~ve. 

Claimant, then·;;;. 61-yeu.r-old truck· drive:,~.· :: :u::. ... :~.~nt::d ;;.n 
injur~, to h1s bi.ick· while dri•1_ing a true~. c·: : .. :':..::· ... ·:.. c• s.,::.­
fied _ t>.at 0::1 August 5, 1978, while complet:~n<".'_ •·,,.;,; :.c-ccr . .j 
~-·,:m of t.he do.y, he experiE:nc2ci. low bac;< pain.·· '..'his .:,j,~r·:· 
was o.::-i.':·,inally d:i.agnosed as an acute lumbar :._cril::!. ;;t.:~..::.i:-•. 
Claima~t continued to hive persis~ent back a~~.rj~}.c ~i) ~~in. 

Dr. Miller ho.3pitalized claimant on Kcve:::::;D.- ..... i.J73 .:r.d 
, .• myclogram wi,, p~rformed w,r;j_i::..h reve;:Lled a ,.,.E·rc.:::t. ,· :. j,c :::..-:, 
1GV8l. Dr. Hiller per:.:orrr.ed a bil_ateral part ic.1.~ ~-c~ ;,:;..1ect::.r· y 
.::.t tlK L4-L5 level with re..'T',O'\•.J.~ of .thE prct::~:ck,d disc: .:.n{: 
bi late:: al for,::..r,:i11ot0my of the, ''.,5 nerve root::.;. '.:it,b~:.,,.,: :,:-:r:t -. r_; 

tn:!.S :;ergery, claimant was fift12d ':t:i.th a. 1u;n!·Jr:.;,:,.:.::";:;.l cc.,r .. 
'_'he s;,:!:"gery re::_ievecl nis leg pain anc. most o:r Li:.: ::; · .::,k ;c, L:. 
H~s hip paiil a~so subsided. 

G.~. r .. :~ller found that cla:.mant r:..;, condi t1c·r_. T~•:as ·;_r.~~t:lt_'.; ·:_1 )' 
c····t1'··-·•rv ~s c:,f' ~1--,y 1 1979 Ue fE:] .... th.., ... c·•-•;•r·rL·· •. ,. .· ·-· . .._J .... U. V!l(.;,,., .l (..i.., ,,1...1a i ~ I • I."- .. L. U\.a .J...:;.....,..,1..;!. J _.i.,..1 ..... ~r•·• 

perfor,r: work Urn:: did not rec~0ire repetitive f,e:·10.i:,,;·· ,i.t 
the wai .:;t or ii fting of more ti1at 2 5 · pou;-ld~ C.7 .:; ::-s:;;t,---··· . .i ti·: : 
basis. Dr. Miller felt that cliimant sho~l.d ~ot pcrforn 
any 'type_ of :1e.:.vy work. 

'I'his clair:1 was initially closed. by Dstc)rr.1:i.:1iition O.rdc ,· 
d2.tcu. At.gust: 2l, 197-9 which ,j',•:a.rd.ccl clairnan-.:..·" pcricc. Oc: 
temporary total disability c0L1r,ensrt L ... on ar.d 2 J:.: ur..::;c,-:~•d1:.:u-~i 
d.isaoility for his low ;)Dck· injury. 

Cl ai. .. ,ant wc1s rE,f.crred for voe a tional a:-;::; .i.s ta.nc(~. The 
vocational. .counselor fci.t cla .:-1ant was i_n 11 gre2t Cfic:tress 
:r.edical.ly" and it was not ft~a.'.;i.ble to place hLl in cr.:plGyit,::.:-. 
2laiY.Lan t has• completed .ro·..:ghly ::he L ith grad2 .:.:.nci. has b:::,,-.-. 
classified as :!:'r:.nctionally iL.iterutE:. He ha~: ,..;orLe(: .in · ·-· 
logg~ng industry for a total oi 43'years and ~orkec f~r ~is 
last employer 13 years ~ri~ini log t~~ck. 
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m
HAROLD O. PETERSON, CLAIMANT '
James F. Larson, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

WCB CASE NO. 79 7627 December 1, 1980

m

m

The SAIF Corporc:tion (S/vIF) seek? Board reviev; c;:. the
Referee's order v/hich grantee claimant an award of co:r.pen: .;i 
tion for permanent and total disability. SAIF cor.tynris this
award is excessive.

Claimant, then'a 61 year old truck driver, ' :yu;. "a.Lned tn
injur'/ to his back v/hile driving a truck. C'h'.
fied that on A'ugust 5, 197S, v;hile completin' ,■_ '■.■.a rcccn.d
run of the day, he experienced low back pai] i.' This . ;;y.'.ry
was ori'/inally diagnosed as an acute lumbar :...ci'al .
Claimant continued to have persistent back and . ri gh r nip p.'.in

Dr. Miller hospitalized claimant on Never,ter . ii)73 and
a myelogram was performed which revealed a ut icet ?.ho L   5
].evel. Dr. Miller performed a bilateral partial lcv.i.iect:ry
at the L4 L5 level with remioval of the protruded disc.: anc ;
bilateral forar,;iiiOtcmiy of the 15 nerve roots. luhS'.' u .;eri * o
tnis surgery, claimant was fitted v/i.th a._ luml‘. ar; u. ccal cor..
The surgery relieved his leg pain anc most of i.ir h'ck pci'.;.
Kic hip pain a!i.so subsided.

Dr. Miller found that claimant' conditicr • •.'as m.i: :dice'.ly
stationary as of May 1, 1979. He felt that claimant so :1c.
perforji; work tnat did not recyaire repetitive hendin/ at
the v;ai,= t or lifting of more that 25 pounds c.r a rer.' ,..' .iti'.'. :
basis. Dr. Miller felt that claimant sho'ulc not perform
any type of heavy work.

This claim was initially closed by Determinr.tion Order
dated August 21, 1979 which awarded claimant a pericd of
temporary total disability compensati^on and 2 0': ur.so.i:«.‘duir 'i
disability for his lov; hack injury

Claimant was referred fci' vocational assistance. The
\^ocational .counselor felt cla.nant was in di.sr.res
medically" and it was not feasible to place hi:,'i in employn.' jn
Claimant has completed .roughly the fifth grade and has
classified as functionally illiterate. He ha^: v:or} .ed in ..n.'i
logging indus'cry for a total of 43'year? and werkeo for h:i.3
last employer 13 years driving log truck.
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Jar,uary 1080, Dr. Miller reported t:ia:::. ::lai:.,<e!Ll hc,d 
~ad. decJenerative luo!..:iar disc disease with lumbar spc1~dylos:,_s. 
He ::el t: that after the luf".lbar larninecto,rcy, cL1fr1<1nt had ~.:::-0":"" 
g res sed fairly well. He fell that claimant shoulci, nr,-;_: c:1.,1c.1~;c: 
in any work that required proiongcd sitting, ,.uch z ~: ,!::·::.vi::-,y · 
a logging true~, repetitive bending at th~ w~ist or. liftin~ 
anythi~g weighing over 25 pbunds. Dr. M2ller'fclt claimiln~ 
could perform sedentary work. 

·The Orthopaedic Consul taf,-'.:::.i in Feb,:uary 198C c;,-~cJ.·:uneC.: 
claiQant and felt that his co~dition was sta~ionary: They 
felt that he was vocationally ~andicapped. 1·owever; it was 
their opinion that jt was unlikely that cl&irnant wu~Jd re~urn 
to war:._ in view of hi:.:; age and his_ type of job si~il.is. · 'l'hey 
rated total lose, of L.mct.ion of his Lack at that -:irr.c a'.i 1,,ildl~1 

moder.:.1te and related this .to his inj-...iry. 

Claimant has not yet returned to \•✓0rk~ · 'i'rn:, vcc,lti.ono.l 
counselor testified at the hearing that, bas2~ o~ ci2im~nt'i 
age, educ a ti on, work >ii story ci:1d phys·ica 1 r12s tr ic Lior: ~;; tl1cre 
is no e111ploymen t which claimur. t was c 3.pable of 1:icor:"or;a_:_ t.q ~ · 
Clair.-,an t testified that he he,,:, marSJ ina 1 reaC.l.i:g ~:;:-:~ .. : :_ s, C.:...nnc.: ::-. 
a.de or subtract and has workc-i in the ioggi;-,r~ itt6..1c::"~.:~' :il~ t;:=; 
adult. :, ifc .·· Ee iY'1dicatc,s th'-"t his i,1j·1.1::_-y .:1as reqi.:..:i.L?::l S\":j...: 
~:ta,1'' .... izcl rrodi..:'ic.3.tion of -his daily activitie~. Ee .els t~1c1·c 
he can no longer drive for lcng perio~s of time o~ ao ot~e~· 
such c.c:tivitiE,s. 

_ '.;,'he· R·:?~CF,sc fou:.ci claimc;.nt pcrBar:en~J.y c1r.c _t..?u.:1 ,._·., ,::·~s~ 
2.;;,led c,oni-,iderinq claimant's age, cai..::c.c',!,::.:._ou, -• .,orK hl.:·:::ur/, 
-"a 0:--.1,·i·c"l ,. ,c- ..... r·i·c•·-i·on,- ·c,-·nclud;1·,, '-"'u··t 1-,, 1,1,"- t:·,··;,-1 1 '' "0·1--"-d.1... a.. ~I~,~--' {.A 1_1~--..J L - '---- w r ~J. ....,_ l--:; t_ll - l~ , (_., _ __, ·'-- .._,,.i...,1..__~_, ..... ~ 

clusec..; from the labor nari<:.e·t. He felt, that c~2.ir.tc,nL did no:: 
have a.ny skills or other abilities '-t:h 1c:-.. would al lm r;im •_e, 
be vocational:i. y re trained and had no trans f e.i:ra.ble j cl skills. 
Therefore, the Referee granted cl&ima~t an aw~rd cf r2rma~~t 
and total 6isability effective May 22, 1979. 

After de nova review of the re~ord in this case, 
Board sodifies the ~eferee 1 s o~der. 
rnec:ica1 evidence in this casE: alone escat,l_:;_sr.Lc:.s· ·::::,c,, e;_;__,::J_:-;,.::,_;-,t:. 

is pc rmanent ly an{_: totc ... l ly di c, ecblea Ct~ oefinc,c"i. in \.::<, E.,:: G. 2 G 6. 
br. Miller, claimant's treati~g physician; feels th2t cla~~~ 
a:1 t is capc.ble of seGentary \,'urk, that is, wor~: r.o: rcc:;u.:.rJ ng 
re?etitive liftinc_:; over 25 pounds, re;_~2ti·::::~·.'2 bc;1e.'i.ic.c at. tl:2' 
waist or prolcc1ged :-;ittir.g. J·used Ol:J this :=i{~,dircc;, t.JC: 

:Soard :-"'.lust consider other rel. ?cr.t factorec, in dct.en.-,1nin,-: 
claimant's loss of ,•.'aJe earni:"'.-J capacity due tc, t,;-,is :.ni{;:c~,:. 
We noted that claimant has not ret~rncd to wo~k nor ~~s-he 
~ade reasonable efforts to fi.nd anv other cm~~ovrn~~c. lie 
has since beer found ~o be disable~ by the S;ci;l So~u~itv 
Administration and is receivir...c, those bene.fits. ';·Jc f::ir1r: -
t:'.-:l&t claiE1ant C.i:1S electeC::. to reti::::-e. "ive. car:not .:::xc·-1:.:0 J-:is 
ldck. of moti vat.i.on to set,k ga_inful ar:o. s'J.i table e:nplo:_:r,,er: t 
on th0 basis o::-· an infere1:ce t.i1at sue:, would be ·"futi.le; 11 

the record does not support that inference~ 

-274- ,. 

In January 198 0, Dr. Miller reported; that oiair.iar.t had
had degenerative lumbar disc disease v;ith lumbar spcnaylosis.
He felt that after the lumbar laminectomiy, claimaiit had pror
grcssed fairly well. He felt that claimant should nr t. c'nHuge
in any v/ork that required prolonged sitting, such c's 'vi.riving
a logging truck, repetitive bending at the waist or, lifting
anything weighing over 25 pounds. Dr. M2 Her felt claimant
could perform sedentary v;ork.

•The Orthopaedic Consultants in February 19 8 C examinee '■,
claimant and felt that his condition was stationary. They
felt that he was vocationally handicapped. However; it v;as
their opinion that it was unlikely that claimant v/o_]d rerurn
to work in view of his age.and his type of job skills. They
rated total loss of function of his back at that ti.rr.c; a.s mildly
moderate and related this .to his injur’vu

Claimant ha: not yet returned to work.
J. u

line: vccatioiial'
1counselor testified at the hearing that, based on c^i^aiman 

age, education, w'ork history and physical restricti.or.s, there
is no employment which claimant was capable of performing:
Claimant testified that he hcis marginal readme skil_s, Cc nnes
add or subtract and has worked in the logging indusnry al'2 hmi.s
adult .'life.'; He indicates' that his injury nas requm'e:! •
stantial ii.odification of his daily activities. He .;:.". .els that'
he can no longer drive for long periods of tirrie or eo othe: .'
such activitie s.

The Reseree found claimant permanently and tcuaj
aoled considering claimant's age, educatioii, v.'ork his
and phvsical restrictions, 'concludin .hat he v/as tC'ia. lore 
closed from the labor narke He felt that c.la imant did no
have any skills or other abilities which v/oula allov' mm
be vocationally retrained and had no transferrable SXl.
Therefore, the Referee granted claimant an award of perrianes
and total disability effective May 22, 1979.

After de novo reviev; of 'the record in this ca.se, the
Board modifies the Referee's order. We do not find r'nat t
medical evidejice in this case alone establishes ■ theclaims
is permanently and totally disabled as defined in ORH 656.
'Dr. Miller, claimant's treating physician, feels that cia:'
ant is capable of sedentary 'Vv'ork, that is, v/ork not requii
repetitive lifting over 25 pounds, repatitive' bending at i

:ie ■

an c
206
m7
ing
he

waist or prolonged sitting. j ecsed on this finding,
Board  cust consider other re c.'ie/ent factors in deteriuining
claimant's loss of v;age earning capacity due to nhis in'par'
We noted that claimant has not returned to work nor has* he'
made reasonable efsorts to fi.nd any other employmenr. He 
has since been found ro be disabled by the Social Sccuritv
Administration and is receiving those benefits. V/e f.mc
chat claimant nas elected to retire. We. car.noi o'xcu:.;e his
lack of motivat.i.on to seek gainful and suitable emplo'/ment
on the basis of' an inference chat such would be 
the record does not support tnat inference .
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Board, iQ- this case, finds claima~t nas no~ proven 
he is permanently and totally :iisabled as defined _ir. ORS 
C 5 6. 2 06. .; ·. 

After considering i:Lnc. wc.;..ghing_ a.ll" rele-✓ant fil.:::t:,rs, 
the Bo~.cd f inC:s claimant is· entitled to an award of corr.pe~:­
satioti e~ual to 160° for 50% unscheduled di~ability for this 
injury. 

ORDER 

The Referee's order dated May 2~, 1980 is mod:Lfi8d. 

. Claimant ~s hereby granted an award of compen~at~on 
equal to 160° for 50% unscheduled disability fo~ tis AugusL 
5, 1978 bac-k injury. This award of compensation :s ~-n· :Li2..::. 
of a~l prior awards of unscheduled disability claim~nt hils 
been granted for thls injury. 

Ti1e SAIF Corporation is entitled to off set ,uiy ::,;_,.yrne,.-c.s 
t'.·,at it made pursuant to the Referee'~- order :c:tC:.:"cL .. ~1[:·:: ::his 
award for.comperisatio~. 

T~~ remainder of the Referee's order is afiirma~. 

WCB CASE NO. 79-10, 403 

ADELMA POTTERF, CLAIMANT 
Malagon, Velure & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order Withdrawing own MotioJ.?,_Determination 

December 1, 1980 

On August 15, 1980, the Board issued an Own ~ctinn 
Dcter6ination in this claim closing it and awarding tl~e cl~in­
ant -an add·itional period of ·temporary. total u.isav:_1:..::~--. S;..~~-::­
sequently; th(': Board ·.1u.s advised that the cl.:=ii;:Lant' :, .:.1.ttorncy 
in this case had timely filed a Request for Hearing ~~lor ~o 
the clciimant I s aggravation ri1:.r:'1ts expiring. WhiJ.e tr . .:.s :rE::­
quest was pending, the_ SA:F Corporati~n (SAIF) reopened tt.is 
claim. ";['he Board, based on these facts, finds that .:i.ts 
Order was entered in error. Therefore, the iloard orders · 
that i~.s August 15, 1980 Own Motion Determina',.;:ion be with­
drawn and that this claim be ~emanded to the carrier for· 
furthc~ processing and closur~ pursuant to ORS 656.263. 

I~ IS SO ORDERED. 

-275-

m
The Board, in. this case, finds ciaimanr nas not proven

he is permanently and totally disabled as defined .in ORS
o56.206.

After considering and weighing all' relevant factors,
the Board finds claimant is entitled to an award of compen­
sation equal to 160° for 50% unscheduled disabilxty for this
injury.

ORDER

The Referee’s order dated May 2s, 1980 is modified.

Claimant is hereby granted an award of compensation
equal to 160° for 50i unscheduled disability fo..: his August
5, 1978 back injury. This award of compensation is in' lien
of all prior awards of unscheduled disability clairrn:nt. has
been granted for this ingury.

The SAIF Corporation is entitled to offset any payraenas
that it made pursuant to the Referee's order .aca_.nsi ; .his
award for.compensation.

The remainder of the Referee's order is af f irir..ad.

m

WCB CASE NO. 79 10, 403 December 1, 1980 
ADELMA POTTERF, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order Withdrawing Own Motion Determination

On August 15, 1980, the Board issued an Own Motion
Determination in this claim closing it and awarding t’ .c c
ant an additional period■of temporary, total disability,
sequently, the Board  was advised that the claiiiant' s atto
in this case had timely filed a Request for Hearing prior
the claimant's aggravation rights expiring. Whi].e this r
quest was pending, the SAIF Corporation (SAIF) reopened t
claim. The Board, based on these facts, finds thac its
Order v/as entered in error. Therefore, the Board orders
that its August 15, 1980 Own Motion Determiination be with
drav/n ^.nd that this claim be remanded to the carrier for
further processing and closure pursuant to ORS 656.263.

IT IS SO ORDERED.

Xa1. t ■c •  _I . i..
rney
to

fc 
V T rr
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CASE NO. 77-6293 December 1, 1980 

VELMA RASMUSSEN, CLAIMANT 
Hilson & Eder, and,Haessler, Stamer, et al, Claimant's ?\ttys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF • 

':.7 :1e SA.IF Corporatior, (SAIF) seeks Board r,2v:.._ew of t.;1,~ 
I . 

Referee I s o·::-der which granted claimant an award of c•::.:,r,1pe:1sa-
tion for perm.anent and total disability. . Ti·1e _SAIF cor.tenc::=:·, 
that clairndnt is not permaner.tly and totally di,;a.:,h:6.. 

'.:.'he Board find~_; that the Ref ere~ correcl:.ly reci-:: _:d t_:c__:· 
f~cts cf this case in his ord~r . 

.i\fter review of the evidence 1.n tr,i s ca::;e, · \JC. c:.:.r1no:: 
:°ir.d that the claimant is permanently and tc~2L·~, dis;-.LLs1 as 
defined· in ORS 656.206. The Court of J\ppeais ::.n tl-:.(:_ case ::Jf 
~;.-:...1s011 v. v7eyE:r:.2..user, 30 Or. App. 403, · P26. _(;..'J78), 
alscus ::;e:d pen,1anent and total disability-.-_ ':'he:· co·llrt. . sta -~CC, 
t.·nat- there an:: two types uf r:,errnanent total d _'_;:.:-:1bi lj_ t~-: ,'. :,_; 
~hose that arise strictly from medical o= physica~ ::.nc~p~~~ty, 
o~ (2) those that arise from d·physical bond~tion cf less 
t~an total incapacity plus oth~r relevant ~actors, s~ch 2s 

age, t~aining, a2titude, the condition of the tabor ~0~ket, 
adaptability tc non-physical labor an~ emoti~L&l cc~6itio~. 
We cannot sa::,r in b1is c.ise that claima:r,t I s i:1jnrit:s, tho:?,_;:: 
severe, are such that it could be said that ~0~~r~l~ss c~ 
motiv2.tion, thi~. clair,1ant was likely ·not to 0c ·· aLlc, .::.:~ cr:,;acic 
ir:. gain f Gl an i suitable eDployment. ':..~here .to::-t~. i: 11 :c 3o,~:::-:i . 
must consider other relevant fa~tors in deter~ining clai~~:t's 
loss _o~ wage earning capacity du~ to tn1.s injury. Cl~~rnant 
is 63 years old and has less· than a high school·Gduc~tion .. 
She hu.s v:orked as a farm laborer and as a ho:r:eP.\c,\:er. · · Cl.:-;.iE,­
ant Is ~oss .of function d0e to this in~ury has t~0n rated i~ 
the rni:iimal to mild category. The Orthopaedi-:: C·~>n::::ul.tan'.::c:: 
fs:l t trut c_lain-,a:r:t co,;ld re::.urn to r.cr sar,1,-:; occi.:pc:.tio:·; ,.,,2.t", 
iin-.i. t:.ition,; or to r:omc-: otr1er occupation. 'l'h~~- f ,::lt '.~)e ".: 
claim~nt was Cdpabl~ of pcrfor~ing a iight ma~~~~ typ~ oi 
emplo 2Tc'1ent. 

C lc:i.irnan 'c •.-.'as a. l so evc:lu~ ,:.ed by Dr. Coba.ch to det:,irrnL, ,_ 
i-:: she 1-.ad any pc.~ycr,olog ical ,ii.sorders or di:' f icul tit.:..; duL 
to this injury. Dr. Cobach i:t:lt that cla.ir,1c1n1:. cid 1:.::".,e · 
some symptoms of depressicn which were not severe a~d we~c 
m~~or in natur0 and stationary. 
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• WCB CASE NO. 77 6293 December 1, 1980
VELMA RASMUSSEN, CLAIMANT
Hilson & Eder, and, Haessler, Stainer, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

m

'S'hG SAIF Corporation (SAIF) seekij Board review of tk.e
Referee's order which granted claiinant an award of conipensa 
tion for permanent and total disability.. The SAIF contends
that claimant is not permanently and totally disaolc^d.

The Board finds that the Referee correctly recit^_d t..e'
facts of this case in his order.

After review of the evidence in this casey \.'c. cnnnor
find that the claimaiit is permanently and tct.aljy dis. dvicd a:
defined' in ORS 656.206. The Court of' Appeals in thf; case of
hilson V. V7eyerhauser, 3 0 Or. App. 4 03, ___P2d^ Th.e’

_;.C^078) ,
Court stateddiscuss.ed permanent and total disability,

tnat there are two types of permanent total disability; (1;
Those that arise strictly from medical or physical incapacit;
or (2) those that arise from a'physical condition cl: less
than total incapacity plus other relevant factors, such as
age, training, aptitude, the condition of the labor n arket,
adaptability tc non physical labor and emoticnal condition.
We cannot say in this case that claimant's injuries, thougn
severe, are such that it could be said that regardless ci
motivation, this claimant v;as likely hot to oe able s:: encacg 
in gainful and suitable employment. Therefore the Board .
must consider other relevant factors in determining ciairr.t. it
loss ,of wage e:arning capacity due. to this injury. Claimant
is 63 years old and has less' than a high school'educution.,
She has worked as a farm laborer and as a homemaker. Claimi 
ant's .ioss of function due to this injury has teen rated ii
the minimal to mild category. The Orthopaedic Consultants
felt unat clainiant could return to hc.r saras occupation with
liiT.iuations or to .some other occupation. They fell: that
claim.ant w'as capable of performing a light manual type
emploimient. ...

Claimant v/as also evaluared by Dr. Cobach to detormin
if she had any psychological 'disorders or dif ficul ti c due
to this injurvn Dr. Cobach felt that claimant: did have
some symptoms of depression which were not severe and were
m*nor•in nature and stationarv.

#

#
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irnan t was . al so ..-:c,ntac :::.ed by :1.::-. Fu l 1 j L_s,. Pr,. T ,:: , . 
vocatio:-:al counselor. Dr. Ro::. .:.ins tes tc:C: c:i..:i. i~nan ".: .:it'.:.] 1::c '._ :d 
L!ii..1.--.: sL2 had low average int<2l.ligcnc<.::. He i:e:lt t..h,.tt. t,c.1.scc..: 
on the rr,edical 1:eports ar.d her test results ·.::hat cJa'.,ria:1t 
wa::; not likely to return to ~'.i:..1 i_nful 0 1ployrr,cnt ir, ~::1c· fu.tu.rl:! 
considering hur physical condition, ~se, educatio~, Lrnhs~ 
fE:rroble s%i lL~ and abil.i ties, lec:.rning potentia:'.._ c...'·1d l'r,c­
tiona.l and psycholog:~cal factors: 1:0 ct.:::or'~~, were ;-,,;_,ci;2 t..c 
fl nd arlployroen t by claimant or by Dr. Rol 1 ins. 

1J,:-: find tr1at medica:l. evide~~ce .:i.lone docs not c.,,cc,bl.i<. 
ti·.at clair.iant is psrmanc~ntly and totally disabled. ;::~aim::::n.·~ 
has not ..:1illir.s ly sonc;i·1t regular and gainfui e:np::..oy"71h:'··:1t L0r 

ha. s sh,-: made r1:casonab::..e cf f e,;_ ts to obtain sl;ch e:-;-ip io~':l,t"!:"1L. 
Thercfcre, af~~r considerin0 claiman~ 1 ~ pnys'.cal ~-~~airm0nt, 
and ot~er rel8Vant factors to dctcr~ine h8r· 16s~ of wage ~urn­
ing capacity due to this in i 11ry, we ,.:;c..1:·,r:c,t :: L:d t:ic: t '.:;he is 
pcn:1ancntly 2.ncl totally disabled. i:,aseci. on tr:f:_- reco:::-c, in 
t.h is cc:.i.se ,' we.find that cl 2. in.ant is 2r.ti tlcd tc, cm a -vc:rd o::: 
compen~ation equal to is 6 ° for 8 0 ';'., un sched.u led cl :.s2,l:: '.:... i ty 
for t~is injury. This award of co~pensation ~s 1~ li2u er 
any prior awarus of u:-,schedu.i...:,J dis.:..b.:..~ity c-1 . .J.i:-r:ant L:;_::_; l:),-(,n 
granted for t~is injury. 

ORD.SR 

T:1e F.cferee's order aatE:d January-16, .193,J 1~: moc.::;.::_; ·.:1. 

Cl :1.::.m.:m t 1 s lv.:::re:Oy sra;1t..:::d an a,_,_,ard :-:if ,.__ ~·-· ,,:: r1s~1-::._-:_or; 
,~c;ual ::o 25G 0 fo:;: 80'?; unscheduled di,-;.:::;:"";ili.t:_y L:::~ nc.r. .injt:~""'· 
This ~w~rd of com?ensatio~ is in lieL of al~ ~~i0r ~~~r6~ of 
~~schcd~led dis~bility for this i~jury. 

· The rec:;na.::..nder of the Ref2:.:ee's order is - - ' ~\t:: _.._;crncc. 

CLAIM NO. C 192037 

MITCHELL ROSE, CLAIMANT 
Samual A. Hall, Jr., .Claimant's Atty. 
SAIF, Legal· Services, Defense Atty. 
Amended Own Motion Order 

December- 1, 1980 

T:1is Amended own Xotion Order is to cor:. .. ·ect the pc1yrr,t;.1t 
of.attorney's fee as stated i~ the November 20,.1980 as 
ceins ?~yable by SAIF to properly. read: 

-.277-

m

Claimant was 'also contacted by y;r. Roli : i:s ,, Ph.! ’. ,
vocational counselor. Dr. Rollins tested claimant and tc*: :d
Lhcit Slit had low average intelrigence. lie rolt that, basoc
on the medical reports and her'test results that cla' 'mant
•was not likely to return to gainful er.ploymcnt in ■in.u' future
considering her physical condition, age, education, irahs 
ferrable skills and abilities, learning potential and inc 
tional and psychological factors. ho efforts v/ere rnuie lc
find en iployment by claimant or by Dr. Rollins.

find tnat medical evidence alone does not escablisl.
that claimant is permanently and totally disabled. Claimarrl
has not willingly sought regular and gainful employTnent nor
has she made reasonable efforts to obtain stch emplo'/rfient.
TherefcrG, after considering claimant's pnysical i.mpairmc nt,
and other relevant factors to determine her loss of wage earn­
ing capacity due to this injury, we cannot find that she is
permanently and totally disabled. Based on tne record in
this case, we find that claimant is entitled to an a vard of
compensation equal to 256° for 80i unscheduled drsab:: i.ity
for this injury. Thi.s a/;ard of com pensation , is in lieu ci
any prior awarus of u.oscheduled disabi.lity ci.aimant i'.us bi on
granted for this injury.

ORDBR . '  

Tne Referee's order dated January 16 , .1980 is miodif:  .d.

Claimant is heresy granted an av:ara of cnn._;>ensat.\on
equal to 256'^ for 801 unscheduled disabili.ty for ne.r :inj'tr;m
This award of compensation is in lieu of all pri.or awards of 
•v^nschcduled disability for this injury.

■ Tiic rema:. ndGr of the Referee's order is affirmc;c.

CLAIM NO. C 192037 December 1, 1980

m

MITCHELL ROSE, CLAIMANT
Samual A. Hall, Jr.,.Claimant*s Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order

This Amended Own Motion Order is to correct the payirionit
of'attorney‘s fee as stated in the November 20,.1980 as
being payable by SAIF to properly read:

 277 
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on the time claimant 1 s attorney ::::;pei:it ori this 
co.se, the Board o..mends the attorney I s fee in this ca::;e to an 
·award c,f 2 5% of the increased compensation, :o.r temporary 
total disability granted by this Order n6t t0 ~xceed $50G 
payable out of the increased compensa:tion due claimant." 

IT IS SO ORDERED. 

WCB CASE NO. 79-3919 

CHARLES R. SMITH, CLAIMANT 
Ma.lagon & Yates,.Claimant's Attys. 
Merten & Saltveit, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 

December 1, 1980 

Request for Review by Claimant. Cross Request by Employer. 

~he claimant and the ernplcyer seek Boar~ review of t~e 
~~le~e0's order entered in this case. The c~~imant cont8nds 
:_(> is e:n titled to reimbursement for travel c:;;x:nse c:. 'l he 
i:.:rr,ployer cont,::r.ds thc1t it is .c,ot obligatEc:d ~c pc:: to:;: .:.°>:l 

elec~ro cyclo mass2se chair. 

'I'he: Boarc.: :tines ti·iu.t the Referee ce,:.:-rect~ ,_. :;_-eci Led 'c~:·.:: 

ftlcts of this case in his orcer. 

I.::ter a. de r.ovo revievi c::: this r'3corC:., ·:J·.,:~ 302·:d r:1cr: 
~ies the Referee's order. w~ agree with the Re~ere2 ~h~~ 

tr.e c1.aimant i'~j not ecci tled ~~-::i reirnbJ.rseme,1t fer ::.::-ave:l c:.':-.­
p2nses bet0een Venita ~~a Molulla, Oregon (240 sil2: =oun~ 
trip) after April 27, 1979. However, we f0 nc~ cgr~0 wi~~ 
cr.e 1,eieree t:-iut the claimant is entitled :::..; '."1:::.\,_ t~,: E:lectro 
eye lo rc1ass2.ge chair paid for ::,y ti1is <c::Uplo~0E,:::-. ~'):~ .. )~tt, ~, 
chirop:::-actor, reported that c~e clainant hac tiS~~~t c~~t ~~ 
approve the claim~nt's us~ o~ such a ch~ir. D~. Eu~~ i~d~­
cated tnat he found such chairs to :Oe coFtfcr~;c,bl.~ 2.,.J_ £,:::::..·_ 
~1·1at it v:Oi.lld give t::.he claimc..;it relict fror, :-.he ,,~-~'t:0 , J;"',S 

•.•:c1s cxpcriencir,g. Ee did not feel that t:,::..0: \;;::,~:C.2. ,:i:•0,u~-...: ~.n 
cL1Y permanent i:,tpro\rernen t ir. t.he clair:,a.n t I s c .,r~c:.~ "c iC.ff;. 11,.J\•l­

ever, J:::. :,~'asqL~esi, 2 medical doctor,· statLc.-L:oi:. t:ie Cj'C~c, 

;:cwssage chc::.ir ·.-.as not necess.:c,c·( on either a ·]_.alliutivli c,:~ 2 

curative basis. We do not f~n6 any medical evidcnc~ t~~~ _h~ 
c~clo raasSage chair w~s 
ment for the claimant. 
cf this case, .that such 

prescribed as a for~. 7; ~ed~~al tr~at­
We do not f i:1d that unc.:0r tl:c:'· f c:.ct , 
a cha.ir could )Je c:C...:;s:::iiicu 3'c; "r·,, i--

cul ser:.~ices" \•:ithir: t.he neaning of Cl<S 65(.:;.;_~. Tl.r::·c:cv::, 
tl-:e 3curd rever::;cs .. he Re:fen2:: 1 s order se~t..2.,~0 u.:.,.:.02 t.hL· 
2,nployer' s der.::.al of rcspons:.t:bili ty for the f:] ·.~C ::co C\TJ.,. 
massage c~air and the attorney's fee award2~ to ~ho c1ai~~;·t•~ 
attorney for prevailing on that issue, 

'-278-

"Based on the time claimant's attorney spent oh this
case, the Board amends the attorney's fee in this case to
award of 25% of the increased compensation, for temporary
total disability granted by this Order not to exceed $500
payable out of the increased compensation due claimant."

an

IT IS SO ORDERED.

WCB CASE NO. 79 3919 December 1, 1980

CHARLES R. SMITH, CLAIMANT
Malagon & Yates,,Claimant*s Attys.
Merten & Saltveit, Employer*s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant. Cross Request by Employer.

The' claimant and the emiplcyer seek Board review of the
R'feree's ordc ir entered in this case. The claimant contends
no is entitled to reimbursement for travel e::penses. The
employer contends that it is not obligate^d ec pay for an
electro cyclo massage chair.

The Board finds that the Referee
diets of this case in his order.

:o; •ectl’.' recited
%

After a. de novo reviev ' of this record, the Board mocl
ties the Referee's order. We agree with the Referee that
the claimant is not ericitled to reimbursement for travel e
penses between Venita and Molalla, Oregon (24C mile. : round
trip) after April 27 , 1979. However, we do nor agree wiur.
uhe Referee thar the claimant is entitled
cyclo massage chair paid for tnis employe:

V,

V. the elec
Or. .i^tt,

chiropractor, reported that cne claimant hac usk ad chat ne 
approve the claimant’s use of such a chair. Dr. Bait indr
cated that he found ;such chairs to be comifcr:n;ble ar.d felr
ihat it would give ihe claimani relief from, r.he . :v'.up. ms I
was experiencing. He did not feel that thi.s woufa reiuli
any permanent improvement in uhe claimant's candriion. Ho
ever, Dr. Pasquesi, a medical doctor, stated • that the cycl
massage chair v;as not necessary on either a'palliative or
curative  basis. We do not find any medical evidence thd'
cyclo massage chair was prescribed as a for?,  of m.edical ti

tro.

:. n

.ne
;at 

ment for the claimant. 'vie do not find that under the :t:'v

ii'icd as
Therefore

of this case, .that such a chair could be clc
cal services" within the meaning of CHS 65c.
the Board reverses the Referee's order setting aside
employer's denial of responsibility for the e.l ecl:::o ryo.i
massage chair and the attorney's fee awardee, to ihe I'iaim.e
attorney, for prevailing on that issue.

r.v. ..1 
1 h. e

1 %

-21S-
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Refer~e 1 s order date~ May 3~, 1980 ~s nodifi~d. 

The employer's denial dated Dec~~ber 23, 1979 of the 
Ciai~ant's request that it authorize the purchase of a 
Niagara Cycle Massage Chair is re~tored and a~firmed. 

The remainder of the Refe=ee 1 s order is affir~ed. 

CLAIM NO. RC 162857 

LISLE R. STEELE, CLAIMANT 

December 1, 1980 

SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

o,·1 hugust 3, 1968, claimant suffEa!red ·~ c.:or·.1·,~ -:. .::, a:OJ.e: 
i.n::jury i.:o his j_E::ft wrist. Trns claim was .:..er· : ;?tcd, cJ o.;..:.:< 
c::• d claiinan t I s aggravation r i,_:< :"':.s have e:,:r,i.1.;::..:..-..:.. Clc:.:..::. ~r.. r.-': 
n!ceivcd a total awa::.:-J. 0£ com1-cnsatio"!l e<~ual t.c ---~ -; ·;_.::.,:. :; ~. 
~~s left forearm for this injury. 

Lr . Peters ::.; ::1, c.dvised "t:.:'h ; SJ-,.IF C.crpor~l t :. :;~·. 1 S/l. .· .-· i o .· 
i-lc.irc :1 -, 1.979 t!1at c]aiman:. 1::...gh~ need d wr::..c:-.:. ~. 1 .. :-:: : ,.:,, • • 

C!~i~ant WLJ S r 2fcrred to Dr. ¼ilson f e r considcra~~~n Cl 

such s :u-gta:ry. ;.:;.:::-. Peterso::: r0questec th::..s r :.air.1 .>c ... _-r•o;:)_ J:e:l. 

r:x:. i·L .. lsori r12p.:..,rted o:r. .i'-:..:.rch 19, 19i'S tr.:2~ cl,~ : - . 11c : ;,, ..... 

bt::en co;-r1 ... < .. a.L1ir1s ct .i r.creasirg pain ir, r..i::. :-.. :.f c ,, .. • :iv e r 
-tl1e las <: fo~r mor .. ":.l~~. He also recorn.r~·t2 , . .:leci t.l1 L. ~ ~hi. ~ L .. a.:..::--. ~ 

reopened f8r ~ :eatmc~t. 

L.__. a:1 Owr: :-~c...:ior. Orc.2:.:- ,::ated 
remandeJ t~is 213im to SAIF tc be 
~::. 1'Ille;-.t o::= cor::~.,2n s at ::.::,n ~r.d other 
.=.aw e ffective !ic.rch 7, :;_979 u-:-.til 
rureJant to tfe provisions or ORS 

. I .. ....- ~-:-
\ ; . ....:. __ .. .,,.._ .... \..-

LJCC c pt8d u.:--.c. cn;n,Tk _·,:· (~ 

be:;1cfit s p 1·-:- 1.,~.-:::c2C.: _.:::n: J )Y 

'""~1 2 clai.-:1 · .:.. ~ ;;_c: . ..: r 
65 J. 27U, J.. {._. ~;s t . ~ r..(:· -·iOr>:cc.. 

~r. Wilsen, on August 6, 1979, ~cporte~ ~~ ~ t c 
:,.:..d pair:. ir, L, .. 1.eft \-Tr:.St. l_'.j_ai:r,an-::-. hue. 02c.: .. ..=-.;.t-t.• .. c. 
nt;.lt2.piastic ,,;ric;t. suppcrt. r~:.:-. Wilsc,n dii ~o:. ~:d2 .. 

clair..ant was c ~l?Ltble of perf ;.;_·r.:ins full ti:ni2 v:• ..• r,. 

'l'::c .::la 1::;,2.n t und~n.-c:: t i1 raGioc;J.:cpal-ir:·~::. ::- ,.:_1~p-, ~-­
carpof.lotacarp,.l arthrod.C:.!r;i..::i cf the le~~t '>ff .:..E·c o:, -~kt.:,.o,_!.· ·=- '., 

1979. This sur9ery was pe;rfc ::· _,ted ny ...:.r .. ,:.:-::.: · ; ·.--:-1. '- , ~ c:l.:.1.. ,-
,:mt was relec...,;L~d fer lig~·.t work on Jur.c l•:-, l,L0 :Oy :U-c. 
l'lorgan. Claima.nt re ·::e-:-neG t.o ·.-.c,r~ .i.r; ..-:. :..;al ,:., .• .c:S~l ,.J::..:· c<.,.. ­
c.1ci ty or. July 14, 1 S ·.:: ~ va -~ )·. ,;;. cliff en.•11 t cmp :.c ~' :.:-r. 

-279-

Ol^Di.K

The employer's denial dated December 23, 1979 of the
claimant's request that it authorize the purchase of a
Niagara Cyclo Massage Chair is restored ana affirmed.

The remainder of the Referee's order is affirmed.

The Referee's order dateu May 3.',, 1980 :.s modified.

CLAIM NO. RC 162857

LISLE R. STEELE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

December 1, 1980

On August 8, 1968, claimant suffered .. cor.; .3nsable
injury uo his left v;rist. This claim V7as accipred, cdoscl.
c  fd claimant's aggravation ric;its have expiry 1. Clainunt
rc'ceivod a total award of corripensation equal to loss o
ms left foroariTL for this injury.

Lr. Peteissn, advised che SZ ilF Ccrporatisn (SA. .• ) o;
Marcn ”, 1979 that claimant rr :..ght need a wrisc
Claimant was referred to Dr. V.ilson for con?.ideraci
such surgery. Peterson rccuestec this claim .;>c rc oo, i;ed

Dr. Vmlson reported on March 19 , 1979 them ciai'. nc 
been complaining of increasing pain in his Icfr wri 1 over
the last four months. He also recorrm.Ci.ded i:h> . 1 chir <.lnLm e
reopened for 1reatment.

Ey an Mccion Order cated August 21, i97'>. ladrc
remanded this claim to SA.IF to be accepted and comm<, .isc
 ^a^Tner.t of coir;pensation and other benefits prcvidec >or
lav* effective March 7, 1979 until che claim ■ as c_ca_f
pursuant to the provisions of ORS 655.278, n.ss tii.c .vorxea.

Dr. Wilson, on August 6, 1979 , reported mat c. . *,
had pain in hi. left v/rist. Ciaimanr. had bee.. fxtt‘.. d ■•iin a
multipiastic v;rist support. lr. Wilson did not fee., tiiau
claiir.ant was capable of performing fulltime .

The cla in.ant underwent a radiocarpal innarc...:. p. . l~
carpomeracarp^.l arthrodesis of the left wr^st o/i Oc;tcocr 31,
1979. This surgery v;as perfenmed by . .^lor r.n. clai.—
ant V7as released for light work on June !•:, i>LG by Dr.
Morgan. Claimant returned to v.ork in a sale:, assc.nhiy c.. p 
acity or. July 14, 19'm wirh ci aifferemt emplcyor.
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Sc~)ternbe r l 7 , 19 8 0, i:l!:. Her sch reµo~ ;:E:: d i:_:id ~: c la i r.:J ~ l 
return,c:d -::o work as.ser.ibling w;_lcer cornpo:ic,-.L.. Ee ~0porteC::: A 
tt,:,t cL'!.ir:-,ant's cond.:-t.::_on we-is statior.ary &t d-,c:it ti1;1,!. -i!(' W, 
fel~ that ~lairnant had cxperi.:nced & luss· of rnoti~~ ~nd i0.:~ 
of gri:::i st:rength of th2 left ·.-cist and also :.:.:.d .:::ur<_::~-cuJ 
scars. He felt thut claimant ~ight be l~mited i~ pe!~Grffii~g 
repetitive grasping -or repeti_Jcive lifting of he~.vy ,::.,:,::j0c:U; 
with h~s ·1eft arm; 

'::.'he SAH', on October 27, 1980, requesteu & de·~·crrninai.:; .-,:·, 
be mil<le in t.hi::: ca:se. 'i'he Ev.:.;luation Division c~- th(; Wu~!'.'..: •. ,' 
Compensation Dt:part.:mc~1t, 0:1 :~cvember l4, ·19ae,, re:cc·1rn.cnd2:3. 
that this claim be closed and that cl~imant-be s~ant8~ an 
a·.-1ard of temporary pL1.rti·a1 di ;.,,i.lbili ty from A~Jg11s,: 6, 197 9 
t~.rm.:.gh .October: 3 0, 19 7 9, temporary to.tal ·disability ::ron 
October 31, 1979 through June 15, 1580 and t~~pora=y p~rt:a~ 
disaoility fro;n June 16, l'.JBO through Sepbs,mik:.:- ,"l._7, :_~,180 ::.nd 
a.1 c:..dditional a.ward o~: compen.::.ation of 20~ loss cf ·1<:.c.: leit. 
forearm. 

J.'he Board concurs with recc:nrnend.:.·.: ion. 

OR:JER 

Tl-.c cl&irr.c::.r.t is hereby granted ~:~-. aware. _cj:::C: t~;rn{;o~:.::r:r 
r,21rti..1"i. disul)ilit:i1 from A-.1gust 6, 1979 thi-o:_·,Jh Oct(:•:x.-:r :JC. 

l 9 7 9, t,2:.1porary total di sabi1 i ty f re,;:-, Oc~:i!:)c~- _ 3_:, __ , _ : 9 "'~• _ 
throucl-: June 15, 1980 cfrld ter.-,porary pc:L':-tial ·.:..1.s.•.1-:j .. : ~.::~ trc::, 

~ . . . . . -
,:i.lr,e lG, 1980 t!1roi.:ah Septernl::,Lr 17, 19~;0, 18,;~: t::..,~:,~ wo:c;·:i_.c-., 

. • ::J ' . . - . •• 

c:.:-.d an z..da.itio:10.l award of co,,mensa·:::.ion ot :;;c;-:. Lu:,:; o,_· :.:.;-:t; 
• . • .... t • 

lE.!f t fo:.:ec:.r:T'.. 

CLAIM NO. C 191526 

OPAL LILLIAN VETTER,· CLAIMANT 
William B. Wyllie, Claimant's Atty. 
SAIF, Legal Service$, Defense Atty. 
Own Motion Order· 

December 1, 1980 
.... ;1 

On November 6, 1980, the claimant, by and through her 
attorney, requested the Board exercise its Qwn Motio~ juris­
diction and reopen this claim for her May 21, 1969 b~ck i~­
jury. This.claim ~ad been closed and the_ clainant's aggrava­
tion rights_ have expired~ -

_')Q(l_ 

C);i September 17 , 1980, br. Ilersch reporv■.e^'^ claimant
Pie roportec

■r.'.u-
returned to work assembling welder component:.;.,
that claimant''s condition v;as stationary at ^ hat tdiiio.
felt that claiiTiant had expert ..need a loss' of motion and lo
of grip strength of the left '.viist and also :.id surc'i.ca]
scars. Ke felt that claimant .night be limited i;* peiiorrr.ir.g
repetitive grasping 'o.r repetitive lifting of he vy objects
v/ith h.^s'ieft arm. 

the SAIF, on October 27 , 1980, requested a dete.rminaia cs
be made in this case. The Evaluation Division of the V7orK:.n
Compensation Department, on Pevember 14, '1980, rcccr imended
that this claim be closed and that claimant be; granted :in
award of temporary partial disability from August 6, 1979
t'nrough October 30, 1979, temporary total disability .‘roi i
October 31, 1979 through June 15, 1980 and ,t'e~‘ipoi*'^ y y ^art.ai
disability fromi June 16, 1980 through September 17, 1980 ;.'.nd
an additional award of compensation of, 20% loss of 'r'.ie left
forearm. . ■

Tj'je Board concurs v;ith this reccmmenda'cion.

ORDER

partsa i.
claimant is hereby ewanted .;;n award .of
disability from A'uaust 6, 1979 thr.orvh

t.;mpornry
OctC'her 3.

979, temporary total disability from Octobc:: 3.1, I9'’v
15, 1980 and terr.porary partial dis.n'

1980 through Septeieber 17, 1900, ler.
of compensation of 201 or

throu _
Jane li
and an additional award
le;ft forearm.

tre
time v.'orh

CLAIM NO. C 191526 December 1, 1980
OPAL LILLIAN VETTER, CliAIMANT
William B. Wyllie, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On November 6, 1980, the claimant, by and through her
attorney, requested the Board exercise its Own Motion juris­
diction and reopen this claim for her May 21, 1969 back in­
jury. This claim had been closed and the claimant's aggrava'
tion rights have expired,  

€

.'. 
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Gallagher~· in August 1979, reporte~ that cla{mant 
had been complaining of low back pain. He noted that claiM­
ant wus obese. Dr. Gallagher felt that the claimant's back 
pain was related.to degenerative arthritis of her spine com­
bined with her obesity. It was his feeling that.the arthritis 
was ~uc to the aging process and not ielated to-.the claimant's 
original injury. He did feel that "technically" the clair.\ant 
did have disability and ~ome impairment of function. He j:clt 
that claimant could work if she .. avoid.ea ce:;.:-tain activities. 

On November 13, 1980,· the SAIF Corporation (SAU') ad­
vised th~· Boatd that it opposed an Cwn Motion Order reopening 
this claim. This was based on its interpretation of the 
medical reports that the claimant's current condition was 
not related to her original industrial injury . 

. The Board, after reviewing tpe information suh:ni t.teci to 
it, does not find that the evidence warrants··a reopening .of 
this claim at.this time under its Own Motion jurisdiction. 
The evidence does not establi.sh that c·laimant' s ~urrent co.n­
dition is related to her original inju~y. T~erefore, the 
Board denies the clai~ant's request. · 

IT IS SO ORDERED. 

WCB CASE NO. 79-9332 

ARDEAN WOODFIN, CLAIMANT 
Douglas S. Green; Claimant's Atty. 
Marshall C. Cheriey, Employer's Atty. 
SAIF, Legal ServiQes, Defense -Atty. 
Request for Review by Claimant 

December 1, 1980 
; 

•; 

·~ ~-.e clair:1cnt. seeks Bour,L rE:vie,: of tr."3 :\E:fe-:-:·et·' 2 orC:.:.:..­
'llticr. a~firmed the October lS, l.979 ;:;eterm.:..naL .. cnOrC:2r. 
~he.·cl~~milnt con~cnds the Re~eree err� d in .findin0 t.~at 
Sl1bst~.T..:.ial perma~ent partial disabil.:.'Ly wa.;::, ::ot c,,;.;·~eC: 
::,i' he:.:- work. 

T~e Bo~r~ finds the.Referee correctly i·acitcd ~:e facts 
oi tJ:-.L:; case .:.i" his order. 

-281-

#
Dr. Gallagher,'

had been complaining
ant was obese. Dr. 
pain was related to
bined with her obesi
was due to the aging
original injury. He
did have disability
that claimant could

in August 1979, reported that claimant
of low back pain. He noted that clalm 
Gallagher felt that the claimant’s back
degenerative arthritis of her spine com 
ty. It was his feeling that the arthritis
process and not related to .the claimant's
did feel that "technically" the claimant
and some impairment of function. He felt
work if she avoided certain activities.

9

On November 13, 1980 , the SAIF Corporation (SAIF) ad­
vised the Board that it opposed an Own Motion Order reopening
this claim. This was based on its interpretation of the
medical reports that the claimant's current condition was
not related to her original industrial injury.

The Board, after reviewing the information submitted to
it, does not find that the evidence warrants'a reopening of
this claim at’this time under its Own Motion jurisdiction.
The evidence does not establish that claimant's current con­
dition is related to her original injury. Therefore, the
Board denies the claimant's request.

IT IS SO ORDERED.

WCB CASE NO. 79 9332 December 1, 1980
ARDEAN WOODFIN, CLAIMANT
Douglas S. Green, Claimant*s Atty.
Marshall C. Cheney, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

claimant seeks Boara review of the 'Referee'e ord:..r
which affirmed the October 15, 1979 Determination Order.
The . cli:.mant contends the Reiiree erred in findang t hat
substanaial permianent partial disability v/a. ^ not ccuiad
bo her work.

The Boarc
of this case i

finds the. Referee correctly leci-ccd
n his order.

.no faces
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a de: novo review of th.is ~-~cord, t:.:c Ba,irc', r--,CJt"~ -~ic.s 
·c.he 1,:_:i:eree 1 s ·Jr_dcr. Tnis i: an acc~15ted ci,J.ir.1.' \\:;; ~~c,. I!,)c 
,_-_ nd tr:at the c;1aiin2rnt had z,. pre-existing cc:·:Gic.io,', :iJl~c:· · ',,_i:; fi) 
aggra.v.:.tted by h.:r work with ·::.his er:\pl:".)yer. '~h- :,1~~c.,_.__:_: :l L ci~ 
d(,nce.; ,·:stabli::·:-jcs thc:ct th8 clairnar.t C(;Vel_opL.:..:i con'-=.a.,.<.. c.i'e~,.--""" 
cl tis "lhile working for this employe2 . Furt:,f~r, ·cl:;,,; :-:.eo j_ :..:c:.l 
t.'.vide .. _ce ir.dic,:;tes ti"J:;; conaition is perIT.anen:: a.:-:ci ;-,u~i- i-c"" 

sulted in her'huving a permah:::nt hyoc-o;:ser;s::i.ii'J.:.t 1:,:··-;i:.: 
·)roduct::;_ .::md ciue. She ca;1nc': workL in an 0nvi:-c.i1i:,,:.-.-;:_-'--,,li1(•·,-,, 
~~c is e~poseJ to"thei~ substahces. -

Claimant is 53 years ·oid and has il r:in1 > gr<.5.clE. :_,.::uc:.· -­
tion. She h~s worked a~~ waitress, ~arte~~~i a~d -~J~sin~ 
home aide. 'I'h..i·. c;vidence establishes the cl.:L.:-:-:ant cc.,1i1c-..,"~ 
return· -co any foL in ·_this employer 1 s ;·:,i11· or 0tr.21.· ·.<):.~ . .; ,i! . ..'~c 
she. would b8 Lms exposed· ·. 

l~2 conclude, b~sed 6n tho record_ in th~3 case, ·\1e c~~~-rn­
an t h.:1s suffered a loss cif w2c:;e .earr.ir.g ·capac it~ .. d_u,:. '~o · t · .:c 
development -.:ind· p'errnanency of this ·condi tio,;. -r_;,l:":r-:.:i.::.,rc), thE 
Boc:.:.rd 0,1.~ant~--; t-hc clai~t~ar1t ar1. L.\\1ard or- C~OlTlpcr.1.~;~~-:.:.)0;1 (::-(~- '.C:tJ ,_.,~ . ~ 
li.2° f..)r 35~-unschedu·led di~~..1L;.-:_lity fc.-r·he::::: .ont-:·ct 0:...::.:-.'.,2:tr:it.i:-; 

( ~ 
cond i 1 .. ~ on. 

7nE Referec 1 s order da. tc-:, Hay 2, l':!80 • - . ..f' ' mooJ.J." :C(l. 

C"1aimant is hereby grc1nted an award oi ccc:,?en:::;"'-:::i.c·.1 
CL..:ual to'.'112° ·for . .-35% unscheuu.led disability ;f-.=:r :1e:c ci.erma-­
titis condition. 

Claimant'~; a Ltorncy is granted a fee. ec1u~.;!. ·to• 2 5 'l -of 
· the increased permanent partial disabi·li ty · :c.ot -to cxcs-:-'ed·. 
$3000.00. 

WCB CASE NO. 79-5278 

KARL W. ADAMS, CLAIMANT 
Steven D. Gerttula, Claimant's Atty. 
Jerry K. Mccallister, Atty. for SAIF. 
Request for Review by SAIF 

December· 2, 1980 

,1 •• ' 

Th2 SAIF Corporation seeks Board review 2f the ~~fer~ .. •s 
order ·.-1 1,ich granted the claimant an award o:~ Si)cc le- .. :; of ::..;:e: 
left :·1c.:1d. The SAI:F Corporation (SAIF) co:1-::2j;.(i.; ':i.:1t t>., 
increa:;ec. award is excessive and not suppo::.:-tl:'!U ~- 1 ~:-1c' (:Vi-
dence iLl this case. 

-282-

A ter, a do novo .r
uhe Referee's order.
nd tnat the .claimant

aggravated by her work
d't rice s tab 1 i i:' e s th t
iiitis while working fo 
e videtee' indict te s thi
suited in her'having a
oroducts,and clue. Sh 
one is exposed to'thes

eview of this record, t.'.e
This is an accepted claini.' Re
had a pre existing cond: Lior;
with this enpltyer. Ih'' iivea^
the claimant cevelppeg conrac

r this employer. Further, the
3 condition is permanent and 1
permanent hypersensii ivit _ i:>

e cannot work in an envircnmc;
e substances.

. fiOt'
do' n
•deici.

d
't d‘e t
.nedi

;af rc:
; pi:.:':
;t "V/hL

: 11 (1 s

' s

f. .ce .•ptuc i'Claimant is 53 years old and has a nintr
ticn. She has worked as_ a wa.'i.tress, bartender and 'nersiny
home aide. The. evidence establishes the clai.tant Ct.."iiiot
return to any job in 'this employer's milljor other '. ■o.tk //i.dre
she, would be thus exposed'

c :a :.m 

the

•V'e conclude, based on the record., in this case,"p
ant has suffered a loss of v;age .earning ‘capacity' dun to't
development  and'permanency of this condition. Therefore,
Board grants the claim.aht an .tw^ard of compensatic:i eerraj yo ' '
112* for 35^,' unkcheduVed disab.ility for' her > ont.:.ct oer.tatitis
cond i t.L on.

ORC’bR

The Referee's order datec. May 2, 1980 is mo'diite^a.

Claimant is hereby granted an award of ccmpensatic::
eeual to 9112 ° '.for..'35% unscheduled disability ;fdr her derma­
titis condition.

Claimant's attorney is granted a fee. equal'to';.25 6 of •
the increased permanent partial disability' not to exceed' 
$3000.00. • ; • • ‘ " • ■

WCB CASE NO. 79 5278 December 2 1980
KARL W. ADAMS, CLAIMANT
Steven D. Gerttula, Claimant’s Atty. 
Jerry K. McCallister, Atty. for SAIF.
Request for Review by SAIF

The SAIF Corporation seeks Board review of the' laferc;'..
order v/hich granted the claimant an av;ard of fOy lo.s of fii
left ;';c nd. The SAIF Corporation (SAIF) contends t::; .
increased award is excessive and not supported 1'/ trn. evi­
dence in this case.

m

%
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claim..:i.nt, tr.en 38 yea:c:-s old, was Emr::loycd c.': CL.;,f_o1:: 

s:,~rv::..l.,2 managE:r responsible tor the supervision of :.:. .. ,_;} J ii:­
:~-::.alL:..tions, -.:i.eld service, :/::art up 1 overr:c.1.--.:.·~, re~,uirs .c~ 

· mac}:1ir.-::ry and ship loading c:--::c:ipme.-1t ior this 12r.iplG~·2.,.: ~ J•· 
!1,~'-' :::_r,, 1978 ,· he CctU<:;ht his left har,G. betwr:;,_ v.-,;., w;:J:)pir:,:~ 
machL.c rolls_. 'i'his injury was diagnosed as -:.: c o:n{):.:·c; _,sic.'., 
i."'1.jury to the left hand. _ 

r,:c. Nathan, in June 1978 1 began treatin<.J t;·.e cL,ir::1-:..;·. 
He: follnd that the claimant" r,a.:: a crusl·. · injt.;.r'✓ t:; hi~. left 
hand v:i th subsequent minimal dystrophic chan-:e: . ,. ~>::.ur:, · 
of acbve physical and occupational therar-,y wz..'.: r=,rt:s,:J::-iL-:::;:i 
for the claim,,1t by Dr. Nathan. · 

. Or. April I B, 1979, Dr .. Nac:han repartee t;,a-c t;. _ ,~la.o_:· .. , ~.t' _ 
cond::.t .on wa:.: :-:-,2dically statioi1ary. It wcis . _:-; o~,::,:.~0"1 ;__ t 

t~~ ap~ropriate total impairment would b~= 2~~ uf t~e left bar.d. 

A Determination Order _dated Mwy 11, 1~·,1(; <Tant-?.: the 
claimant .:i.n award of compensation equ2.l to 30 ° for 2 :...,% lo,,.~-­
of hi~; left hand. The claimant had· ;;.ot mi2:::;eci any -..-:,;rk bc.::­
cause of this injury. · 

Al the h•. arinc,, ~he claimant ti?'s-:i:.:ic::d t.hat be :.as c~::-
ficul~~- \' lifti:(lj ·tl1in9s v;it11 ~1i_s le:E"'i: l~u:nd. ·r-:- 1 , sctid :·-8 C~()·L,-.1 

:-,ot .f 2c~ he 1-i: ... the ~:trength or power :-.e u~oL'..::. to h,l ,,, . i:, t.he 
hand. iic. z:1- so. hos trouble working in t:; g:·, t. arc.:i.s o - -.:1 .__;: 
'.;;11all 00jects. Further, he fe_els tr,c h3.nd "!_~crc-i:c; d 1 ..:. '.:..CJ •. de 
i1avir.c-; normal circuJation in it., and lhe ha:1d bccor:-,~:: c.:c..~­
colo~ed and co~d. 

';'he Referee found ttat, sased or. ti,,e r2cord in th:i s 
case, the cla.~"' a.n t _ hc>.d suffered a severe en ~- hing i,,j ury 
c:o his hand and had· a severe ~ oss of function of tL-2 hand -
Therefore, he grante~ the claimant an increit3ed award of 
compensation eq~a! to 50%. 

'Ine Boa.rci, a£ ter o. ae novo reviev, .J £ tLi s n:.-cor(:, 1:1'.)d:~ -
fies the Referee's order. This is a sched~le~ injur~ 2nd 
the test to be:. zipplic:,c. in detcrr:1ininc; c:.., .::.:'.~; ,1::.-,,::ci we~-:-:,,:·~, 
ciisability is tLe loss of function of the in~ured b,:,,:y pa:_·c. 
Such a deter.nination can be :-r,ade base.::. on the medico.:.. repc:cts 
and the lily testirr,ony. In t:1is case, Dr. :Ja-;:.han has opinc·c 
that the c L:i.i:11ant has a total impai nnEni:: ir; · -ii~; har,d •,!c_;:ua l 
to 25t_ of'. the whole hand. T'11e clain.lnt' s tcsti1~ony cor­
roborates ~his opinion. Base~ on the evitience in this c~~~, 
we find that the award of co::·,~:.iensation ~1r.an ~ ?cd by t;~2 Rcf·2r2e 
was excessive. B~sed on the rn2dical rGpo~ts cf Dr. Natha~ 
and the test inony _of the clair:1an t, w~:c i inc t:·.<lt he :.. c: en­
titled to an award of compensation equal tc', 37. 5° fo:..- 25'<: 
loss ci functi.on.9f his left ha~d. 

·-283-

The claimant, then 38 years old, was employed t.;: cu. Loi;.
sorveee manager responsible lor the supervision of eld ir. 
stallations, teeld service, start up, overhaul, repairs ,ci
machii'.ery and ship loading equipment ior this employer. In
May -(■> 1978 ,' he caught his Ir.ft hai*d betweer. lv,o v/rnpping
machj.i.,c rolls. This injury was diagnosed as r c ompru isio j
injury to the left hand. ^

r r. Nathan, in June 1978, began treating the cl.iinan:.
He found that the’ claimant' had a crush injury to hir, left .
hand with subsequent minimal dystrophic chan'.e:; . A oourf.
of active physical and occupational therapy wt:: presoriLea
tor the claimant by Dr. Nathan.

On April. 1 8, 1979, Dr. . Nathan reported .that th.. olaj.:v...nt'
condition was medically stationary. It ..:.o op.'inion v_l. t
the appropriate total impairment would be 2i>'o of the left hand.

A Determination Order.dated May 11, 1970 L antod the
claimant an award of compensation equal to 30° for 20% lor.s
of his left hand. The claimant had ’ not missed any ■v.'ork be­
cause of this injury.

9

At the h';.aring, the claimant testitied that he has cii 
ficully lifting things with his left hand. d<;: said he no .,...
not feel he h:,:.. the strength or power he used to hrun  in the
hand. He. also, has trouble working in tigl'it. areas or w.i th.
small objects. Further, he feels the hand tires d^i:. to
having normal circulation in it,' and the hand become;;  dis­
colored and cold.

9

The Referee found that, based on the record in this
case, the cladn.ant. had suffered a severe crin.hing injury
zo his hand and had a severe doss of function of the hand.
Therefore, he granted the claimant an increased award of
compensation equal to 50%.

The Board, after a de novo review of this record, mod
fies the Referee's order. This is a scheduled injur;, and
the test to be applied in determining an injured wcrh>:r's
disability is the loss of function of the injured bod.y pa:.'
Such a determination can be made basee on the medical repo
and the lay testimony. In this case. Dr. Nathan has opinci
that the claimant has a, total impairment imnis hand equal
to 25%. of the whole hand. Tiie claimant' s testimony cor­
roborates 'uhis opinion. Based on the evidence in th' s cuz
we find that the av/ard of compensation grant'd by t:.e Refe
was excessive. Based on the medical reports of Dr. Nathan
and the testimony of the claimant, we find t/.at he is en­
titled to an award of compensation equal to 37.5° for 25%
loss of function.of his left hand.

c.
X'ts
d
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The Re~eree's order dated_April 30, 1989 is 
~ '. ··,t "'; ••• : 

mod if :Le_d_. -

The claimunt is hereby g:canted ·an av;ard. of cc1T.::.0nsa_.~_ion 
equal to 37.5° for 25t lpss of his lef~ hand. Thi~ is in 
J.i8u of all prior awards of scheduled disability corn~0ns~tion 
that th~ claimant has. been granted for this injury. 

~he rer.1ainder_of.the Referee 1·s order i.:> affi:::-mE:o.. 

WCB CASE NO. 79-8992 December 2, 1980 

BEVERLY A~ CARLSON, CLAIMANT 
Knappenberger, Tish & Shartel, Claiman~•s Attys. 
SAIF; Legal Services, Defense Atty. 
Request for Review by Claimant· 

.· ,. ~ •· 
L ..... 

~ ... . . - - .. 
• ' + .. : 

The claimant· seeks Board review of the ~2teree's or6er 
w::-,,ich a.ff irmed 'the SAE" Corporatim1 '·s (Si1.IF) d€:'ni.al (,f 
r2sponsibility for her·claiLl. 

; -~-· :: 

;r!1e claimant, .:i. ~ 3-year-old secretary with t.h2 C;reg:.:.'~0~-" 

Department of Pish ar.u Wildlife-, alleges that th<:: Tl:.J?(~a-::s=C::. 
r:·..=~avy- typir~g s:,e w~s required to do in her job ca-.. 1:~w::i b,~ \::.o · 
develcp ter.osynovi tis in her left har,d .:.:.nd vi'c.i.st. ~-:,'.: · \•1:.J.:..'r;:E,..i 
at this positicn for six ~onths. The person~~~ oif!~2r 
stated.·claim~r:t had injured her wrist at hor.:,.:.: Si:.l.Wi,,~·; :...:.·c:·.>:, 
t1.f ter ·the Jar.,,ary· 19 7 9 ice sto.pn. · Th8 c laim:..:.:it · lE:: ft· v;_._-_·:. o:-: 
2·une 4;• 1'°979 and we1it O!", a hct·.eyr1~oon. ShE cEa. not ·1. -,:-cu:.c:--:':tb 
work; A- clairr. form 801 was Ll.led by clairr,2..r.t er.: :.it1..' 12, 
1S79. 

Dr~ Biska felt tl1e cla·imant 1 s work did c~t:se t~·1e -r..-2-j-..,•:~-· 

synovitis conditi6n. 

Dr~ .:,.kVay, in . .lrngi:st 1979, coi..:ld, not· ::i:·.d 'c.:hd_-c c1.air.·.c.:1-:-: 
had Stiffered any indus~rial injury. bi. McV~y die f~n& a 
resolvir.g· bruise of the dorsur .. of t:1e clain,an-t' s lE:ft hc,:1:::. 

Claimant. was offered a rwdified job at '.:::,.::::- end o:..· ;,· ... ~;-1st 
1979, but she did not wish to return to work ari~ ask2d tc ~c 
termin.:..ted. 

In Sepfec~er 1973, Dr. B~tton diagnosed t~e cla~m~rit 
conditior. as tendonitis of the left'hand. :i-{t~ .::1.?h:. ;--_-:-c-:.s cc:.•11-
dition was not :celated to claimant's wor};_ ·bu~-~ :c;..1~:·1e::i. "to a.n 
underlying in:;_:J..a..n,rr1.c1.tory proce3s." No restric~_.::.c-r.~'3 ·. 'J.:.-,.'.: :=-:::..a.c,..::01~. 

on claima~t's work activities. On Septe� bei J4, \S79 ~r. 
Button concurred with the opinion of Dr. Mc\ay. 

-284-

ORDER . i r
The Referee's order dated April 30, 1989 is modified.

The claimant is hereby granted 'an award of coiLpensation
equal to 37.5° for 251 loss of his left hand. Thi IS lii
lieu of all prior av;ards of scheduled disability compensation
that the claimant has. been granted for this injury.

The remainder of.the Referee's order is affirmed.

WCB CASE NO. 79 8992 December 2, 1980

BEVERLY A. CARLSON, CLAIMANT
Knappenberger, Tish & Shartel, Claimant's Attys. 
SAIF, Legal Services, Defense Atty, •
Request for Review by Claimant'

The claimant seeks Board review of the ^ vuteree's order
which affirmed 'the SAIP Corporation'•£ (SAIF) denial c i
responsibility for her claim. .  ■ • • •

The claimant, a ^^3 year old secretary v;ith th
Department of Fish and Wildlife , alleges that the
heavy typi
develop te 
at this DO
statea .• cla
after ’the
dune 4 ■ T9
work. A c
1979.

hg she was required to do in her job cau
nosynoyitis in her left hand and v/r.i.st.
siticn for six months. The personnel of 
iix'jant had injured her wrist at hom.'^ sawi
Janviary' 1979 ice storm. The claim: nt le
79 and went on a honeymoon. She did not
laim form 801 v/as filed by claimant on O'

■rv. 
se

v.;regs
pecoc e
a l y^r
'.•a.' v/o

1.0
rked

'C
ft V.'  l'

'turrl
" 1 2/

. on
 to

Dr. Biska felt the claimant's work did_ cause tr.e i e/.a 
synovitis condition.

Dr. xMcVay, in August 1979 , could not find tliav clair.'.cint
had suffered any indus'crial injury. Dr. McVay did. find a
resolving bruise of the dorsur.. of the claimiant’s left hand.

Claiman c v.^as offered a modified job at the end of P'_c;.ost
1979, but she did not wish to return to work and asked tc be 
terminated.  '

In September 1979 , Dr. Button diagnosed tne claimant
condition as tendonitis of the left'hand. He eel'c f/eLs con­
dition was not related to claimant's v/ork buv. ra uhei' "to an
underlying inilamnatory process." No restrict.ic:ns ?re clacec
on claimant's work activities. On Septembe.r .14, 1979 Dr.
Button concurred with the opinion of Dr. McVay.

#

m
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~he clai~ant's supervise~ and the persu~nel officer 
both stated she had develope~ pain in her left ar~ ~~ 
Febructry 1979. The clai~ant indicated she had donE a lot 
of sawing of some big limbs off trees in her yard. 

Dr. Biska, in September 1979, iridicatcd both he and 
Dr. Cruikshank had examined the claimant. They concurred 
with Dr. McVay's evaluation. · 

on· September 14, 1979, Dr. Button again reported he 
did not feel the claimant's hand prdblem was related to her 
work. He felt .the claimar.t had a basic underlying iEflarr­
natory process of an unknown etiology. The claimant ~ad 
told .tin she had injured her wrist during the ice storn 9f 
.January 1979. Dr. Button felt this raight h2ve bee~ the 
original episooe triggering the continuins inflamrr_atory 
process bf her left upper extremity. 

T~e SAIF, on October 1, 1979, de~ied this claim. 
felt that claima~t's condition did not arise out of her 
e~plo~~8nt but was due to underlying conditicns. 

Dr . .i3:_ska, in Mprch 1980, reported he had tre,~t·:,...l 
claimant in J~~c 197& for tenosynovitis of the left wiiEt ~nd 
ha~d due to overuse. The clai~ant reported she hat 1~iv0d 

and had been c.oing an unusual amount of liit::.:-.g. I:, ,ranu.:: .. :; · 
l979 Dr. Biska again saw t~e claimant. She r8port0d ~~at 
follm·,iLg an ice storm in Jar:ua.ry 1979, she ':-.a.d :t..2E~-- ~c-..wj-::; 
n~d p::_ling w~od whe~ she noticed the onset of ?ain i.~ he~ 
left hand. Dr. Biska diagnosed an inter-osse0~s E~r~i~ and 
recurreLt ext~~sor te~osynovitis. I~ June 10~3, tt~ cla~~­
aLt had retur~ed, complaining of left hand ?~in. T~e 
claimant felt ~his was due to typ{ng ~t work. Ag~in, ~~c 
diagnosis was acute tenosynovitis of th~ left hand. Dr. 

"Biska opined the clainarit had nild chronic tenosynovi~is 
of the left hand an~ wrist that would be aggr~vate~ t~ ty2-
ing fo~ long periods of tine. 

•1·/~e Referee found there was no evic.ence that· cl.a::.m,L1t' s 
typ{ng actively affected her underlying condition. T~eru­
fore, the Referee affirmed the SAIF 's deni_z.l of L1i s c lai,n. 

After a de nova review -of this record, the Board affirms 
the Referee's 6rder. We find the claimant hQs failed to 
meet hei burden of ptoving that her typing -aggravated te~ 
underlying ~ondition within the rneaniig of Weller v. Unio~ 
Carbide, 288 Or 27, P2d (1979). The Supreme Court set 
forth the following test to be applied in determi::--,L1c; d:t:: 
compsnsability of an occupational disease. The claireant 
would have to 2rove by a preponderance of the evidence tha~ 
(1) his work activity and condition f2) caused a wa~Ecn~~q 
of his underly.:i.ng disease {3) Tesultir.s in c;;.,- j_ncrea:c;e oi h~:s 
pain (4) to th0 extent that it produced dis5hility or rec~~red 
nedical services. We do not find the claimar~t hc..s r:,rov0~ ·her 
work activities caused a wois~ning of her underlying eisease. 
Therefore, we affirm t:ne Referee's order. 

-2as·-

#
"'he clair.ant's supervise.': and the personnel officer

both stated she had developed pain in her left arm :^n
February 1979. The claimant indicated she had done a lot
of sawing of some big limbs off trees in her yard.

Dr. Biska, in September 1979, indicated both and
Dr. Cruikshank had examined the claimant. They concurred
with Dr. MeVav's evaluation.

On September
did not feel the
work. He felt th 
matory process of 
told him she had
.January 1979. Dr
original episode
process of her le

14, 1979, Dr. Button again reported he
claimant’s hand problem was related to her
e claimant had a basic underlying intlarr 
an unknown etiology. The claimant .had

injured her v/rist during the ice stom cf
. Button felt this might have been the
triggering the continuing inflammatory
ft upper extremity.

m

The SAIF, on October 1, 1979, denied this claim. It
felt that claimant's condition did not arise out of her
employiaont but was due to underlying conditions.

Dr. Biska, in March 1980, reported he had trent’id
claimant in June 1978 for tenosynovitis of the left wrist and
hand due to overuse. The claimant reported she had nc ved
and had been doing an unusual amount of lifting. Janui,.y 
1979 Dr. Biska again saw the claimant. She reported that
following an'ice storm in January 1979, she had been sawing
and piling v/bod when she noticed the onset of pain i;'. her
left hand' Dr. Biska diagnosed an inter osseous strain and
recurrent' extensor tenosynovi.tis. In June 197 9 , the clai;'.' 
ant had returned, complaining of left hand pain. The
claimant felt uhis was due to typing at work. Again, uhc'
diagnosis was acute tenosynovitis of the left hand. Dr.
Biska opined tne claimant had mild chronic tenesynovitip
of the left hand and wrist that would be aggravated by typ­
ing for long periods of time.

The Referee found there was no evidence that claimant's
typing actively affected her underlying condition. There­
fore, the Referee affirmed the SAIF's denial of this claim.

After a de novo review of this record, the Board affirms
the Referee's order. We find the claimant has failed to
meet her' burden of proving that her typing  aggravated her
underlying condition v;ithin the meaning of Weller v„ Union
Carbide, 288 Or 27, ___P2d___ (1979). The Supreme Court set
forth the follov/ing test to be applied in determining uhe
compe nsability of an occupational disease. The claimant
would have to prove by a preponderance of the evidence thas
(1) his v/ork activity and condition ( 2) caused a worsening
of his underlying disease (3) resulting in ar increase of his
pain (4) to the extent that it produced disability or required
medical services. V.'e do not find the claimant has proven 'rier
work activities caused a v;orsening of her underlying disease.
Therefore, we affirm the Referee's order.
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T~c Referce 1 s order date~ April 30, 198D 1s af~1r~µd: 

WCB CASE NO. 79-4715 

MARK W. FLINT, CLAIMANT _. 
Robert L. Chapman, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

-December 2, 1980 

.Tne SAIF. Corporation (SAIF) see);.:s Boar5. rE:v:...c,,· ~1 tt:·, . 
.2efereE:' s order wr.ich granted the clairaant an c..w.irc c~ c,::,1:,;:,E.:n-· 
satior. equal t-J 19. 2 ° for 10\!; loss of use of h:.s :cic;lL ar;1 _;:1;1d 

an award of compensation equal to 32° for lOt ~~sche~1led d~s­
~bility for hi~ shoulder injury. The SAIF co~tends t~at these 
~ward~ of compensation are excessive. 

•.::-h~ Board finds tta t tr.e ?.ef erQe correct.:::..~, roe:.. _, 0~d t:·.e 
fc::.cts of this case in his ord0:c. 

Ai:ter a d-:c: novo review of this rec9rd, t.:-.".- _ _;,'.),:ti i:1oc.. J ,' 1"S 

t.,e Re:.'cree' s order. ive agr12e wi Th (.}ie Ref t.::r~:-2' _; 2vs::-i:·c. of 
schea\::.}.ed uermanent disa;:;iili-:.v compensation fm~ '..:he :~•;:;j_c::.:;,ls 

r• ·• • • • ..,._ I • • : I • ' 

or. the cla1.mar,1:.' s :cigh~ arm ::..r-Jury. ';·:E. fine:. t..-.2t -c,,, .. evi-
deice in this record does not s~pport the Refer~,~•s cwa~d of 
u,:schcdulE_'::d p·2::c!'.1anerit. disabi:i..ity comp8:1satio:1 fer 't:1-2- r1~>­
•shoulc.er condition. 

'1.1 he evidE_nCe in thi S casE. estaolishes tLat. b:..e c::c.:~nc.l!-1'.':. 
has continuin~; pain i:c. h_is right shoulder. Th:::: h;:;::,. bee:·: r'.ic-· 
::::cribcc.:·as mir1or i-:-i nature. Dr. Ja::.c:-.es, in i:.,i,_:-.:..::c~ ,i.9'.i .: , :c0;:­
porte~ that becac.:se of this p;;;.ir: the clairr.a:11: 1:;.::.,~;}1t ri.,Ve · .. -
avoid certain -types of vigorc....1s activ2-ties f,·.c _:, ::iE_~:c::C:)d c i. 
six to E:.icht v.lc'cks until he r,.,rc;_s able to build u., U.,::: c;!v~u:der, 
r.eck a.:~d ~trap :.1c1scle::, to tte point tr:at .tht-~'.- i\l:~.J_::.d ~:,:..1>!:X:.:·~­
t~w neck region. Dr. James tioes not state cl-. .J.t thi, :.i:-::,i t.2:­

tion woul~ be }ermanent. Later, Dr. ?ennyso~ ~xanine~ t~c 
c~aimant and did not find any obj~ctive evid~nce of 6isao~lity 
in the claimant•~ cervical area. The x-r2ys tak~G o; t~E 
clairnar.t' s nee\. cL1d r~_ght f;houlder ',1ore intE:i~p":.::ec:.cc:i ,::, ;··, .. ·!..:·::c.::; .• 

V>c, do no:.:. find that the r,.edical eviden-:::-, suppo:: cs c,r 
a~ard of comp~nsation for ~ns~neduled disab.liiy~. Thcr~ ~~ 
no evic.tEr:ce that establishes ::1at tiie clai,1.::c.:2,: 's cont.~_;:--,0_;_.-:-, 
right shoulaGr pain is disu.D:i.ing or lin.its ].1is acti'Jic.ii.::'~:. --­
:aased on this find inc_;, the Board revc,rses t.~,'-- Ref,2::-=:2'::.: 
award· of_ cornp~·nsation equal· '~c, 32° £or 10~0 uLsci1eo.·c:.1cd di-:,-
2.bili ty for t.h8 claimant 1 s right shotilder ir.Jur1·. 
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• 

ORDER

The Referee's order dated April 30, 1980 is affirmed; %

WCB CASE NO. 79 4715

MARK W. FLINT, CLAIMANT
Robert L. Chapman, Claimant*s Atty. 
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF.

December 2, 1980

• The SAIF. Corporation (SAIF) seeks .Board reviev' oi th'i  
Referee's order which granted the claimant an award of coiT.pen 
sation equal to 19.2° for 10'6 loss of use of his richm arn ,and
an award of. compensation equal .to 32° for 10?; unGched, .'Lied d: s 
ability for his' shoulder injury. The SAIF contends tnat these
awards of comoensation are excessive.

The Board finds that the Referee correc
facts of this case in his order.

rec ^. jd the

After a do novo review of this .recprd, tO',
tne Referee's order. We agree v/irh zhe Refer^:o
scheduled uermanent disability compensation for

boaio moa.]
G C.V, arc of
the rc sid:.;o #

of, the claimanr. right arm .njury. be find r/.ai: , ri';' evi 
ciencG in this record does not support the Referee's uv/a.rd o;
unscheduled permanent disability compensation fer^'the rioi.,
•shoulder condition.

The. evidence in this case establ
has continuing pain in his right shou
scribed as minor in nature. Dr. Jama
ported that because of this pain the
avoid c ertain types of vigorous activ
six to eight weeks until he v.^as able
neck and stra_D muscles to the point t
the neck region. Dr. James does not
tion would be permanent. Later, Dr.
claim.ant and did not find anv object!
in the claimant's cervical area. • T.he
claimant's neck and right shoulder v/c

ishes tnat tne
Ider. This has
s, in A'; .:ust i 19
claima; :t i. ;sght
ities f' 's u per
to burId up the
hat they weald
state ohut this
Tennyson examin
ve evidence of
x rays taken c

re inteerpreued

C i.: manm
been de 
!  re~

n.ive ■ .1
rod .c s

s.houT
suppo.:
!^imit

en the
o. 1 s an j.
f the

aer,

iity

We, do not find that the s.edical evidence supper cs nr.
a.v’ard of compensation for unsr.neduled disab.:.lity., There s
no evidence that establishes chat the claimanc's conti.nuin.g
right shoulder pain i.s disabling or lin.its hin activities.
Based on this finding, the Board reverses th^.. Refer;:e;s
award'of. compensation equal to 32° for 10% un schedu'i i:d dis­
ability for the claimant's right shoulder injury.
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The Referc~'s order dated January 8, 1980 is coci~fied. 

The Referee's award of compe:-1sation ec;_ua.l to '.52 ° for 
10% unscheduled disability fur the claimant 1 s risht s~oulder 
:_;_njury and the:: awardinq o:: ·a:1 z..ttorney fee out 0:- th," :;.n­
creased award of compensation for the right s~ouldcr lnjury 
is .::::eversed. 

'i'he remainder• of the Referee 1 s orci.er is c.f _;_· .:.rrctvi .. 

WCB·CASE NO. 80-1116 

MARYL~ ·ROSA, CLAIMANT 
Brown, Burt & Swanson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

December 2, 1980 

Th~ SAIF Corporation (SAIF) seeks Board r~viGW Gf L~­
R2fer~e 1,s orde:c \\'hicL set aside its denial c~ co1:-;pcr,sabil1.ty 
c.nd a\,·2..rd0d clairn&nt' s attorney c1 fee. The SAie' cor:::cnc1:; 
t~at its denial should. have ~~en nffirmed~ 

'.f"iie; Board f inos the Referee correctly reci ·;:ed ·::1(~ L, c '..s 
of ·this case 1~ his order. 

After a d2 novo review of the record i.n. -~:--,i.s r: ::: :: , ttf2 
Board reverses the Referee's order. h'e f::.r..c', -chat LL~ :::-l;l::, ,:i 
ir. this case clearly establishes the cla:L1--:-,.:.::-t"'c:'~: ·.::~:_:::.;-;ion~,, :ls, 
not cr8c:ible. s~-ie testified ci·1at she was asc:a,.!-_t8G i;·. l\u.r,·.,st: 
1979 b~' a person she had ~rnov:ri approximatel·' ewe ,i8L5~. ". _ ',e 
al so :_; ta ted thL.t t in December 197 9 she fell c~ .:i scwc sto..ir::;. 
~he de:1.icd inj,..1rinq her back on eithe::~ occc:.,~i:-::,_ ·.::l.tc: ~)Ol;,._<=' 

rc.:port int:::-oduced by tne SAii' indicates that. t:.Lc f:E"•r,,u:n ~-.,l:,~ 
assau.1 ted i1er in ·fa·ct had been known by h2r :o::.: , ::;;:::,::·:,::::.r-.,- ~--- :.:..i/ 
a yeac and tl-.ey had lived togc.:ther. )?urthE::.:-, 0J . EecK.eL' s 
report ~egarding the December 27, 1979 incident i~diL~tss 
claimant stated she fell down sorr,e steps, i;-ijn~t::,ci r::::.:· r..;.,-., 
cage, had a black ey2 and haL other Lruises ab2~~ ~CY chir. 
D::. Becker felt that "the mechanism" of the in~u.::.'y '1v"0.., ::..:o:;,~­
wha t s·.lspiciouf... He noted the c lairna.nt had ;,(J :omp1.0.i:: t,: 
about her low back condition. Even though cl&.:..~.an t \\·as n> 
called and testified that the difference bet~een he~ testi~ony 
on direct examination regarding how long she ~ad k~ow'1 3r1~k3 
a~d the police report was a matter of degre0. 3he ?l~o ~~~t~­
fied on redirect that she didn't remember srn~e oi t~L dcta~ls 
of what she had told the investigating officer. ~0 do ~cc 
find L,is expla.nation by claimant rehabiL. l.uL-:C.s l10..:::: ?:: :i.or 
testimony. 'l'hcr8fore, WG find that claimant's '.:csLj:'"".c11:-' 1-.0• 

not credible .. 

-287-

#
ORDER

The Referee's award of compensation equal to 32° for
10% unscheduled disability for the claimant’s right shoulder
injury and the awarding of an attorney fee out of thv^ in­
creased award of, compensation for the right r.fnoulder injury
is reversed.

The remainder of the Referee's order is afiirracu..

The Referee's order dated January 8, 1980 is modified.

WCB CASE NO. 80 1116
MARY L.  ROSA, CLAIMANT
Brown, Burt & Swanson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

December 2, 1980

m

The SAIF Corporation (SAIF) seeks Board review of th>
Referee',s order which set aside its denial cl compensability
and awarded clairaant's attorney a fee. The SAIf contends
t:at its denial should, have been affirmed.

The Board finds the Referee correctly recited nhe facts
of this case in his order.

m

After a de novo review of the record in thi
Board reverses the Referee's order. We find cha
in this case clearly establishes the claimant'l;
not credible. She testified that she was asi au.'.
1979 by a person she had knov;n approximately in.vc
also stated that in December 1979 she fell c: ;n
She denied injuring her back on either occasion,
report introduced by tne SAIF indicates that, chc
assau.!ted ner in  fact had been known by her for
a year and they had lived together. I’urther, Dr
report regarding the December 21 1979 incident
claimant stated she fell down some steps, injure
cage, had a black eye and hae other bruises abou
Dr. Becker felt that "the mechanism" of the inyu
•what suspiciou.o. He noted the claimant had no o
about her low back condition. Even though claio.
called and testified that the difference between
on direct examination regarding how long she had
and the police report was a matter of degree. S
fied on redirect that she didn't remember soi.re o
of w'hat she had told the investigating officer,
find this explanation by claimant rehabilitacis
testimony. Therefore, we find that claimant'^
not credible..
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the merits of SAIF's Ceniai, L~c Board revers~s 
the Referee's o~der. This cl~im was origirlally classi-
fied as non-disabling. The S.AIF in January 1Q80 deni(~d 
any additional responsibility for this- claim because· it 
felt that claimant's ·current back problems were not tte 
result of or directly caused by her injury of June 21, 1979. 
The police report ina.icates· that claimant in the A:ugust 
1979 as·sault was grabbed about the neck and th~ ass~ilant 
attempted· to choke her. Claimant advised the investig~ting 
officer that she had been assaulted on two previous occa­
sions within the past week of the August 1979 assault by 
the s~~e assailant. 

Dr. Fortner original·ly examined claimant after h2r 
June 1979· injury and diagnosed an acute back strain between 
the shoulders at abo~t the 10th, 11th-and 12t~~horacic 
vertebrae. Howevef, Dr. Becker, who SilW claimant·in ~ecern­
ber 197 9, reporteu that clairi1ant was complain:.:ig o:E •. ~id-low 
backpai.n. He felt that claicant had a sprain o~ the low 
back and provided a lumbosacral corset.to. claima~t. 

The Board 3oes not find the injuries diagnosed Ly Jrs. 
F0rtne·r and Becker are to the same body .area. . Couplca v.:.1.. ·.:.r, 
claimar, t' s ur.credible testimony, the Board cann,ot fine tr~a ~ 
this claim should be classified 0th.er than n,::;::1-disc.L.:. in9. 
'I'heref ore, the Board orders thE: Referee's ·ord<::r be re ✓e,:-scd 
&nd that the SAIF's denial be reinstated a~d affirmed. • 

ORDER 

The Referee~s order dated May 20, 1980 
i-c.s entire~y. 

The SAIF Corporation's denial dated ·Jan~:;.ar.: 25, .1988 
is restored and affirmed. 

-288-

-

On the merit S of SAIF's eeniai, l/.g Board reveri'.s
the Referee's order. This claim was originally classi 
fied as non disabling. The SAIF in January 1980 deiiied
any additional responsibility for this claim because' it
felt that claimant's current back problems wore not the
result of or directly caused by her injury of June 21, 1979
The police report indicates that claimant in the August
1979 assault was grabbed about the neck and the assailant
attempted to choke her. Claimant advised the investigating
officer that she had been assaulted on two previous occa­
sions within the past week of the August 1979 assault by
the same assailant.

%

Dr. Fortner originally examined claimant after her
June 1979' injury and diagnosed an acute back strain betv^een 
the shoulders at about the 10th, llth and 12th thoracic
vertebrae. However, Dr. Becker, who saw claimant in Deceir. 
ber 1979, reported that claimant was complaining of :;.i.d low
back pai.n. He felt that claimant had a sprain of the low
back and provided a lumbosacral corset.to, claimant.

The Board does not find the injuries diagnosed by Drs.
Fortner and Becker are to the same body area. Coupled v/ieii
claim.ant's uncredible testimony, the Board cannot fi.nd thae
this claim should be classified other than non diseb.' ing.
Therefore, the Board orders the Referee’s order be xc;7e]:sea
and that tne SAIF's denial be reinstated and affirmed.

ORDER
I

The Referee' s order dated May 20, 1980 is reversed in
ins entirety.

#

The SAIF Corporation' s denial dated Janr.ar;  25, 1980
is restored and affirmed.
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NO. B.142666 December 2, 1980 

RALPH E. SPURGEON, CLAIMANT 
SAIF, Legal Services, Defense Atty .. 
Reconsideration of Own Motion Determination 

On Septer.ioer 30, 198Q th,~ Board J..S~,ue;:i its C1·r. ,~:;:;tior, 

Deten:·,ination in the ctbove-er.i.i tlea r::attcr. :..n i '.-.r ;:"dvis-.J:-y 

opini0~1, the Evaluation Di vis.ion of L:e 'l'lorr.:.:::rs: Cc:-;,r,-.c;;i sa t.io~1 

;,:;epa::tr.-,ent urged tnat voc.:;.t.io;.al assi:::.tance bL: giv•.;.c~J ?:..·ior=-t·.-· 

to endeavor to place claimant back into some type: e::': r2'-]-c: ~ •=.r 
and gainful e:-.:plcyrner: t. This recommendation waE u12:::-lo0Lic' -::°'. 

by the 3oard which, by its order, gra.r,ted clc1:..mant a·;-_ a\• 1u·~: -~ 
o~ 80% unsche~uled disability. At this time ttc Bo~:d f2els 
ii should ~ot have rated claimant's loss of 0age-earn~~~ 
:apacity as hib vocational potential-has no-c. ;)Ctr. ck ~:..:-r::i.,.:;a.. 

'I':1..::rc.:£0::::-e, it is our decision llic:.t. -::,-c.1::.- _:__:..:..:...::·:- r.·! ,~pt. :;te::---

30, 1920 be r.::::vciked c:-1d th;:;.·c :field Services t,~·-.·"··,;i~;:. :;.: i.J-,t, 

Workers' Cor:1pensution Depar1:.r.,o2nt i:..: to irr"-r,ea.: ;;.t,:'.· '/ c:.1.:1::ac< 
_: .... aimt1n·c. c:ma assist l-1im in or:-the-'jo0 tr:t::.n:i:Jj G:.:. ·:,),;; .'.::..lc:.,::c-
ment: c..s ,:;ist.c.:nce ar.d is to r~pc:ct bacL t.o :.::.ri·~, :.:.o::..rd ".::,i:. · ou ~­
~ome of its eft0rts by FebrJa~y 1, 1931. 

Claim~nt's claim is here~y reopened eflective JJ~y 

l'.::80 ·and · .. :mti:i. ·closure pursua~1t to ORS 656.27p. · 
- . ' 

l1.1:1E~ SP.IF Corporation is -co ·cred.::..t its: p,f0r.,. :-.;t:~:-. ~1f •·f·.=~·­

manen-::. pc.rt.ia:. disability it paid pursuant te,· our u::uc.::r ;_:_, 

the p.:...·/~ner,·c of corapensation fo:: temporary total c.i:;,::o::.12.'.~J 
sranted by this orde£. 
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9
CLAIM NO. B.142666 December 2 1980

RALPH E. SPURGEON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Reconsideration of Own Motion Determination

9

9

On Septeir.oer 3C, 198G th.j Board xsbue'd its Crr.
Deterranaticn in the above entitled matter. In it' a
opinion, the Evaluation Division of tne Workers' Cc~n
Leparti.'.ent urged tnat vocatio. .al assistance btj giv .a
to endeavor to place clairaant back into some type el­
and gainful er.:ploymer.t. This recoromendation was over
by the Board which, by its order, greinted claimant on
of 80% unscheduled disability. At this time the Boar
ir should not have rated claimant's loss of v^age earn
capacity as his vocational potential • has nor ocen de

otior*
dviso
ensat
prior
regu j
looJic 
av^ai:

d fee
ing
irmi

rv
ion
if/
•:.r

Is

ea.
Therefore, it is our decision uhat O'ar siis;' (.1

30, 1980 be revoked end that Bield Services U visicr.. sf the
Workers' Compensation Deparur.,ent is to imnedi nt v'y conract
.uaimuiri and assist' him in on the joo training or ios pl£,cO'
merit assistance and is to report bach to th n Board thc'oui
come of its efforts by February 1, 1931.

ORDBl^:

Claimant's claira is hereby reopened effective July li,
1380 'and until 'closure pursuant to ORS 656.27p.

:er

SAIF Corporation is co credit its ' payir.'.:
manent partial disability it paid pursuant to'our
the payment of corapensation for temporary total d.
granted by this order.

order s
:;anility
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CLAIM NO. D 15827 

DAVID L. BRONSON, CLAIMANT 
Goode, Goode, et al, Claimartt'~ Attys~ 
SAIF, Legal Servic~a, Def~nse Atty. 
Own Motion Order· 

oe·cember 3, 1980 

. On December 3, 1980, the clai~ant, by and through his 
attorney, requested the Board reopen this clai~ fdr his 
March 16, 1974 right leg injury. The claimant's aggrava­
tion rights have expired. The claimant had requested the 
Board to reopen this claim in November 1979, but the Board 
did not find the claim should be reopened until the claim~ 
ant was hospitalized for the treatment and surgery recom­
Denoed by Dr. Myers. Subsequently, the claimant was referred 
by Dr. Myers to Dr. Serbu. 

In April 1980, Dr. Serbu reported that the claimant was 
having intermittent numbness in his right foot. It was de­
cided not to perform .. any additional surgery on the claimant's 
foot unless his condition worsened. In September 1980, Dr. 
Serbu reported the claimant continued to have -the same symp­
~orns as he had in April 1980 and that the claimant's condi-

_tion had not worsened. 

After reviewing the evidence in this file, we do not 
find that it is sufficient to warrant reopening under our 
own motion jurisdiction at this time. Therefore, we deny 
the claimant's request. 

ORDER 

The clairnant 1 s request that the Board reopen this claim 
under its own motion jurisdiction is denied. 

-290-

DAVID L. BRONSON, CLAIMANT
Goode, Goode, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty. ‘
Own Motion Order

SAIF CLAIM NO, D 15827 December 3, 1980
m

. On December 3, 1980, the claimant, by and through his
attorney, requested the Board reopen this clam for his
March 16, 1974 right leg injury. The claimant's aggrava 
tion rights have expired. 'The claimant had requested the
Board to reopen this claim in November 1979, but the Board
did not find the claim should be reopened until the claim­
ant was hospitalized for the treatment and surgery recom­
mended by Dr. Myers, Subsequently, the claimant was referred
by Dr. Myers to Dr. Serbu.

In April 1980, Dr. Serbu reported that the claimant was
having intermittent numbness in his,right foot. It was de­
cided not to perform ..any additional surgery on the claimant's
foot unless his condition worsened. In September 1980, Dr.
Serbu reported the claimant continued to have the same symp­
toms as he had in April 1980 and that the claimant's condi­
tion had not worsened.

After reviewing the evidence in this file, v;e do not
find that it is sufficient to,warrant reopening under our
own motion jurisdiction at this time. Therefore, we deny
the claimant's request. ■  

ORDER

The claimant's request that the Board reopen this claim
under its own motion jurisdiction is denied.

#
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CLAIM NO. AC ]37566 December 6 , .19 8 0 

LARRY G. SAPP, CLAIMANT 
SAIF, Legal·Services, Defense Atti. 
Own Motion Order and Own Motion Determination 

On August 15, 1980, the claimant requested the Board 
reopen,this claim for his July 12, 1968 injury.under its own 
motion jurisdiction. The cla1m had been originally closed 
by a June 29, 1970 Determination Order which had granted 
claimant an award. of compensation equal ·to '20% unscheduled 
disability for his low back injury. The claimant's aggravation 
rights have expired. The claim was reopened and closed 
again resulting in claimant receiving an additional award of 
compensation equal to 10% u~scheduled disability for his low 
back injury, making a total award of compensation equal to 
30% unscheduled ~isability . 

. In August 1980, Dr. Fry reported that he had begun 
treating claimant on March 11, 1989 for his back condition. 
Dr. Fry related the need for this treatment to claimant's 
injury of July 12, 1968. Dr. Fry indicated he had hospitalized 
the claimant on March 11, 1980 for ·conservative treatment 
and released:him from the hospital on March 14, 1980. Dr. 
Fry diagnosed a lumbar spine strain. 

. The Board advised the SAIF Corpora_tion (SAIF) of the 
claimant's request and asked for. a response from it. The 
SAIF advised the Board that it wished to obtain an independent 
examination of the claimant. This was performed by the 
Orthopaedic Consultants on October 15, 1980. The Orthopaedic 
Consultants felt that claimant's condition was stationary 

·and that his claim should remaind closed. It was· their 
opinion that c+aimant had had difficulty in March 1980 and 
felt it was a worsening of his original injury of 1968 and 
that the claimant was entitled to compensation for temporary 
total disability compensation and medical expenses related 
to that. They also felt that the former award of permanent 
partial disability compensation that claimant had been 
granted was inadequate and that he was entitled to permanent 
partial disability equal to a moderate impairment for his 
1968 injury. 

In November 1980, the SAIF advised the Board it would 
not oppose an own motion order reopening this claim for time 
loss when verified by the treating physician. It also asked 
that since clairnant 1 s·condition was now stationary that the 
Board also enter a closing order . 
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o
CLAIM NO. AC ]37566 December 6, 1980

O

LARRY G. SAPP, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order and Own Motion Determination

On August 15, 1980, the claimant requested the Board
reopen,this claim for his July 12, 1968 injury under its own 
motion jurisdiction. The claim had been originally closed
by a June 29, 1970 Determination Order which had granted
claimant an award of compensation equal to 20% unscheduled
disability for his low back injury. The claimant's aggravation
rights have expired. The claim was reopened and closed
again resulting in claimant receiving an additional award of
compensation equal to 10% unscheduled disability for his low
back injury, making a total award of compensation equal to
30% unscheduled disability.

•In August 1980, Dr. Fry reported that he had begun
treating claimant on March 11, 1980 for his back condition.
Dr. Fry related the need for this treatment to claimant's
injury of July 12, 1968. Dr. Fry indicated he had hospitalized
the claimant on March 11, 1980 for conservative treatment
and released;him from the hospital on March 14, 1980. Dr.
Fry diagnosed a lumbar spine strain.

The Board advised the SAIF Corporation (SAIF) of the
claimant's request and asked for a response from it. The
SAIF advised the Board that it wished to obtain an independent
examination of the claimant. This was performed by the
Orthopaedic Consultants on October 15, 1980. The Orthopaedic
Consultants felt that claimant's condition was stationary
and that his claim should remaind closed. It was their
opinion that claimant had had difficulty in March 1980 and 
felt it was a worsening of his original injury of 1968 and 
that the claimant was entitled to compensation for temporary
total disability compensation and medical expenses related
to that. They also felt that the former award of permanent
partial disability compensation that claimant had been 
granted was inadequate and that he was entitled to permanent
partial disability equal to a moderate impairment for his
1968 injury.

In November 1980, the SAIF advised, the Board it would
not oppose an own motion order reopening this claim for time
loss when verified by the treating physician. It also asked
that since claimant's condition was now stationary that the
Board also enter a closing order.
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Board r~ferred this matter to th~ Evaluation Division 
for a recommendation as to what compensation the claimant A 
was entitled to. On December 15, 1980, the Evaluation- W 
Division advised the Board that the claimant had returned to 
work and had only a seventh grade education. They felt that 
the unscheduled disability award of compensation claimant 
had received· was ·adequate. They recommended claimant be 
granted tempor?ry total disability compensation from March-
8, 1980 through April 20, 1980 and further from July 28, 
198·0 through September 1, 1980, based on information that 
the SAIF had provided them. They noted that the Orthopaedic 
Consultants incorrectly recited that claimant had been 
granted an award of compensation equal to 20% unscheduled 
disability, when, in fact, he had received a total award of 
compensation equal to 30% unscheduled disability for his 
injury. Therefore, they felt that the previous award was 
adequate. 

We have reviewed the record in this case, and find that 
the claimant is entitled to have his claim reopened under 
own motion jurisdiction effective March 11, 1980, the date 
he was hospitalized by Dr. Fry. We also find this time that. 
claimant 1 s condition is stationary and the claim is ready. 
for closure. Therefore, we find the claimant is entitled to 
an additional award of temporary total disability compensation 
from March 11, 1980 through April 20, 1980 and further from. 
Jµly 28, 1980 through September 1, 1980. We do not find the 
claimant is entitled to an additional award of permanent 
partial disability for this injury. 

ORDER 

The claimant is hereby granted an award of temporary 
total disability compensation from .March 11, 1980 through_. 
April 20, 1980 and from July 28, 1980 through September 1, 
1980. 

WCB CASE NOS. 78-2398 &"79-8171E 

PATRICK C. KIRBY, CLAIMANT 
James Heugli, Employer 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

December 8, 1980 

A request for review, having been duly filed.with the 
Workers' Compensation Board in the above-entitled matter by_ 
the SAIF Corporation, and said request now having been withdrawn, -

.-292-

The Board' referred this matter to the Evaluation Division
for a recommendation as to what compensation the claimant
was entitled to. On December 15, 1980, the Evaluation
Division advised the Board that the claimant had returned to
work and had only a seventh grade education. They felt that
the unscheduled disability award of compensation claimant
had received was adequate. They recommended claimant be
granted temporary total disability compensation from March 
8, 1980 through April 20, 1980 and further from July 28,
1980 through September 1, 1980, based on information that
the SAIF had provided them. They noted that the Orthopaedic
Consultants incorrectly recited that claimant had been
granted an award of compensation equal to 20% unscheduled
disability, when, in fact, he had received a total award of
compensation equal to 30% unscheduled disability for his
injury. Therefore, they felt that the previous award was
adequate.

We have reviewed the record in this case, and find that
the claimant is entitled to have his claim reopened under
own motion jurisdiction effective March 11, 1980, the date
he was hospitalized by Dr. Fry. We also find this time that 
claimant’s condition is stationary and the claim is ready
for closure. Therefore, we find the claimant is entitled to
an additional award of temporary total disability compensation
from March 11, 1980 through April 20, 1980 and further from,
July 28, 1980 through September 1, 1980. We do not find the
claimant is entitled to an additional award of permanent
partial disability for this injury.

ORDER

The claimant is hereby granted an award of temporary
total disability compensation from March 11, 1980 through 
April 20, 1980 and from July 28, 1980 through September 1,
1980.

#

WCB CASE NOS. 78 2398 &'79 8171E December 8, 1980

PATRICK C. KIRBY, CLAIMANT
James Heugli, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

A request for review, having been duly filed, with the
Workers' Compensation Board in the above entitled matter by,
the SAIF Corporation, and said request now having been withdrawn,
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IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby· dismissed and the order0:;of 
the Referee is final by operation of law. 

CLAIM NO. C 395077 

WILLIAM A. LANE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own· Motion Order 

December 8, 1980 

On June l;_, l S 8 0, the claimant requestec. the G0.:;.::·c 
reopen his clai;n for his September 5, 1972 cac·,-.-:;_nj·,.: .. :.r '..i.r_der· 
its Owr. l"sotion j urisdictior.. The claimant's aggra ,"c. LJ.Ur, 

~~ght~ have ·expired. The Board, in August 1980 fe:~ ~ne 
cvi~e~ce was insufficient to warrant a reope~lLS 0£ t~is 
clai~ at that time. 

Dr. Stoc:cc, in Jur,e 1980, reported the clairr.a.:1.~ ·:: .. ~ ~.')·., 
cc..c:k rain. r:·h>:c cl2.iman-:: indi..cated he felt ."".~.:c: wcrk c..~:q,::·;·· 

va. ted. iis car.di tion. Dr. Stock diag:-wsed dE:ger.era t.:.. ,_-;: 
l·w-rC:b2;,r disc disease which he iel t was aggra,:.::~t.,::d by tr.·:· 
cl.airr,.:;.:·1t. 1 s work. ~~t was h.:..s su,;gE.stion tha-'c. cl.a::..rn&:-a. ~~ec.i~:::c 
·:::;ie n~:!10cr of r.curs \iOrked.. 

~~ ·July 3. ~980, Dr. Stevland reported the c_,_&~~~~~ 
::.):1ti:-,ued to t.ave low back pai .. and lE:ft sacr,:,i li ac. ;;::: :;..n.. 
T~e c~di.Dant was scheduled for a left inguinal- herniL:~ap~~' 

. a~d D1·. 3tevland reported that duririg that ha3pita:i~~~ic~ 
the c: .. 2.ima:1t was treated with ;:}edrest and perhaFS a t:r:...~'.l 
·c.ransc·..itanem}s :1arsins_; relation for his back condi t.:..u:L -_ ,~c 
Board did order this claim reopened for the herniosr~~~~-. 

l~ Octobe~ 1980, Dr. Stevland reported~~~~ cl~i~a~t 
contir·.ued to cO!n.i?la.in of lm: :.;;ack pain which r2;.::'i-::..ta,c. ·.::0 ---~: .3 

n::..s ~~i~ leg. He felt that claimant was ~n:~~e to~� a~y­
t~ing ~or any ~ustained period of time becaus~ ~i L~i~ ;~~n­
L•::c fel ~ -·that c_._aimant I s curre::.:~t disability wa:c: ctr. Ecx ::..ce:;:­
;:}ation of his lons standing p::oblem with his .c21.ck. .;.:i 

l~ove:r:-J:..,l:r 19 8 0, Dr. Stevland ::eported that sic1:::.c ?e;:;r'.:..J.r-y 
1980, ~he claimant's back pai~ had increased severeiy. H2 
f2l t -~;,.::,_t cl.:::.i:nant was totally disablec. because 0::: c/,i.:..: b,c...::> 
con.:i:i_ ·..:icn. 

-293-

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order ^of
the Referee is final by operation of law.

CLAIM NO. C 395077

WILLIAM A. LANE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

December 8, 1980

On June 11, 1980, the claimant requesrea the Loa. c
reopen his claim for his September 5, 1572 bach • injunder
its Owi Motion jurisdiction. The claimant's aggra/c.Lj.on
rights have  expired. The Board, in August 1580 felt me
evidence v/as insufficient to v/arrant a reopening of inis
claim at that time.

m

Dr. Stock, in June 1980, reported the claimant h 1.
back pain. The claimant indicated he felt nic v;crk atgm 
vated his condition. Dr. Stock diagnosed deger.erati;
I'OiT.bar disc disease which he felt was aggra\t;ted by tr.'.; 
claimccnt' s v;ork. It was his suggestion that claiman ; recin
me ntmoer of heurs \.'orked.

bn  July ?, 1930. Dr. Stevland reported the cla^i, ..;nt
continued to have low back pai.. and left sacroiliac, pcin.
The c ^aimant was scheduled for a left inguinal herniocraph'
and Die Stevland reported that during that hospiualicaticn
the claimant was treated with bedrest and perhaps a tr^.:.!
transcutaneous nursing relation for' his back conditj.on.
Board did order this claim reopened for the herniocrachg.

in October 1980, Dr. St
continued to complain of low
riis 1^ g He felt that
tning cor any sustained peri
he felt that Ca.aimant’s curr
nation of.his long standing
hoverribcr 198 0, Dr. Stevland
1980, the claimant's back pa
felt tnat claimant was total
condition.

viand reported that claimant
back pain which radic.tac to .
claimant was UHi ble lo do any 
od of time because of thiu, pa,
ent disability was an exicer 
problem with his rack. In
;:eported that since Feoruary
in had increased severely. ?.•.
Iv disabled because of C;iio b(

n.

m
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. in l'Iovembcr 1980, . .th~ .ort.h::nJa.edic Consul t.u.:: ts 
exar.1inE.:d clair,1ar~ t and repoJ;tec/ t){at' claimant tad quit v:cr)·. 
:..~1 Ai.:.SJ·ust 1, 1980 to UI').dergo "ti-.e.'hernia surgery. •::t-.c:.y i.:_::i.-.: 
that claimant_exhibittd a rathei·i~vere degr~e c~ i~t2rfcL ·­
en.:e "from functional disturbances, man if esi.E.:d by ref :Js.::,.l ~::·: 
·well a.s inconsistencie.;;." They did r.ot feel t..ho.t .:lairr,an·­
needec. to undergo any additional surgery for his ba.ck cc;·.,"~-­
ti.on. They felt that claimant did have a defini t.e· a:-::: 
severe :'.:"unctional problem and urged a psychiat:::-ic exi.-,:·.L·.­
ation by Dr. :Colbach. They fe::.-t: that claima:11:. was -:.2.::;,_in:_; 
excessive amounts of narcotic ::nedica tions ·.anj t:h.:i. t ;s,E.: shoi_:_::;..d 
be wec..ned from such medicatior; ._ They rated the loss of 
functicn in claimant's back in the mcderate-s2vere :.:-2.:1-;e, 
which is the same rating they had given him approxi~~~ely 
three years p~eviously. 

c,;~. Noven:der 2~, 198_G, tt.c:2 SAIF Corpora.U.0:--t rrav::.s·.:d :::0.0 
Boa.n! that it, opposed ah O\\rn t-~otion reopening this c::..ain _,::;r 
claimant I s current back complairits. They did not :fE:c'!l :. t 
had any responsibility for ·::he claimant I s current bac\ .. 
p:cobler.is si:ice the clai:.:nant had degenera-civ2 lu,u_bar d.:..sc 
disease which was aggravated by_his jobr 

h~t8r reviewing all the 8Vidence in chi3 £~~8, ti~ 
Boar~ Ein63 that this cl~im should be reopen~~ for ~a~:Gc~ 
(;1· te,.11.1orary total disabL:.i ty compensation, adc'~i.tic;-.. ~:i.. 
medical care .1:1d tr8atrn.ent to include psychclog~_.;a.l .::.-::..:::.·e __ ::: 
sugges·~eo. by the O~thopa.edi..c cor.sultan-cs. ~'le fir.cl :::.h2t 
cle1.ir-:lc:.n·.::'E· bac;~ condition :.::-elated to his Se~Ycer.~be::- 5, :_9·/:;_ 
.i-:--.jury. has worsened since Febr..::ary 1980. Tr.e:cc~-:_,:._E-;;, v.c :Ei:.c 
t:ut he sr,ould exercise our Own Notion jur:: . .:::li::ticr. 2;:-.c. 
recpen this claim. 

OKJER 

Ttis claira is re~anded to the ShIF Cor~cration ~Qr 
c.cc2pr.ance and payment of compensation and othe:!.- :::it,E.:::r: its 
providec. for by law C:ffective September 1, l9a·.=: l2ss ti:.12 
worked and less compensation already paid c;-t· tl-.2 pr1:',·ious 
Owr. Viotion claj :c1 for the J-.ernic.J. surgery . 

.,-:2 9 4::-

Also . in November 1980,, ..the prthppQedic Consul'car.ts
examined claimant and reported, that claimant had quit v.’cri;
e:i August 1, 1980 to undergo the,, hernia surgery. Ihty iel::
that claimant exhibited a rather severe degree cf interfe.;. ••
ence "from functional disturbances, manifested by refusal
v/ell as inconsistencies." They did not feel uhat claiman 
needed to undergo any additional surgery for his back cc/.uj. 
tion. They felt that claimant did have a definite anc'
severe functional problem and urged a psychiatric excr.r.in 
ation by Dr. Colbach. They felt that•claimanu was taking
excessive amounts of narcotic m.edicauions'.and .uhat he. should
be v/eaned from such medication.. They rated the loss of
function in claimant's back in the mcderate severe ra. ice,
wnich IS the same rating they had given him approxim.vieiy
three years previously.

On November 24, 1930, the SAIF Corporati.on advised :;; e
Board that it ^opposed ah 0\\Ti Notion reopening this c:^airi
claimant's current back complaints. They did not feel it 
had any responsibility for the claimant's current bac.k
problems since the claimant had degenerative lumbar disc
disease which was aggravated by his job^

Alter reviev;ing all the evidence in this fi.le, ti.i
Board finds that this claim should be reopened for pa^men :
or temporary total disability compensation, adcitic: ...1
medical care and treatiaent to include psychclogioal care ..
suggested by the Orthopaedic Consultants. We find that
claimant's back condition related to his September 5, 19V2
.ir. jury, has v/orsened since February 1980. Therefore, we fi
tl'iat W8 should exercise our Own Motion jurisdiction and
reopen this claim.

■^r

m

%

ORDER

This claim is remanded to the SAIF Corperation for
acceptance and payment of compensation and other benefits
provided for by law effective September 1, 1980 lass Oime
worked and less compensation already paid cm the pre\'ious 
Own Motion claim for the hernia surgery.
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CASE NOS. 78-6419, 78-7047, 
79-5537 & 79-5538 

PHILLIPE. MOYER, SR., CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Lang, Klein, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 
Cross Request by Claimant 

Decernbfir·"a, 198( 

c~ ~ovcmb~r 26, 1980, c~~imant 1 s attor~~y rcq1 .. _0d ~ha~ 
the Be, .:rd reconsider i. ts 0:::-de:c on R.::·r~ e'.-.' 2.n:i ;::-ar,t . ·. 1 i. ·.; 

~;:_::;::iro~•ric:.te attorney fee from :;AIF 1 s appEc.:.:..J.. 

c~. c:,_ir.-L3.n t 1 ~, attorney I s cc:-_ t:ent.-:..o:c_ he.-'" :nc::._-i ~-. -.. . ·., o:i:: L-:c 
iss\.1es appealed to -,:he :aoard ..)y the i"ur,c; v::1~ ·.,le 1,.".:. .·• -c.c: · 
2·11ard.s of att0:::-nl:'y fe_,2s. r..:ihe: 7:{efere·.::: i::c.d 0::c:.ntE.d c-..:: .. :,k.:-,. 
o.·..:·corr,<2y a fee o~ $2,200 for -::he reversa..i. :,;: ~:1c de -:,..1. c. 
aggra'.'2tti0n anc:. $2 GO for the :.::eversc:,l of t:;.i.'.; u~-.c.', . c:::-t 
..ie.:.i.al.. ~he l.;02i.rd, in its o::::c..,2r cnJ.y rcvc:1·:,c:.:: tr.e , _ _::,_:;::-E::E ·-

cone l u~~ ~ or.- 0r:. ~he pa::tial de~--~ -·-~1 which e ~i~;l'"L..f'., "i.tC:d t. .. r_;~ $ 2 C _-, 
a-~~ t"orr ... -~ fee. 

'l'hcre:'.:orc, beCctUS2 this Y,ccS a Sil.~::-·· 2p;)('.cc,.:.. a:10. :· .c :..,:laL-:. 
c.ic5. wi:: on U:e main issue u:: reversa::. ci c .. hc c10sraV:!'..'.io:: c:a.i.,, 
a~C cl~:..rnant'~ attorn2y did file a brief, t~ is Enticle~ ~~ ~~ 

at~or~cy fee at Board level. 

OROS~ 

1..::,e Beare...' s orcier on reviEw is hc:cei)y ..;1: 01e~1ci.(':c.. ,L.,_ _ vt1 
c:....c.ii.na.,·•t 's attorncy a reasona;::;le atto:c:-1e:_; fet:: in "..:.;> "'~;_.1:: r:, ·~ 
$~QC, ~ay3~le ~y the 3AIF. 

WCB CASE NO. 79-6300 

LARRY R. PAYN, CLAIMANT 
Olson, Hittle, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order 

December 8, 1980 

C:~1 Dece:ul~C:C 12,·· ~980, ·t::--ic cla .. ima.~ .. ~t su:":::1-..~r-:.~G. a -r,,-:--,---.--:-Je::7-
sab:..~ ,_,-iJury. .ii:: .. s a~rgravatior, rig~1t:c: 2:,.;.pi::c. or. r, .... ,:...,be:c 
l2~ :;_~-/8. :-:owcn.:.r,' ·d:i.s claLr. was :..:e0pened '..:.y cl stj-:::.::_a:::.io: 

· of U,e parties a.£:ter the claiaiar.t r.ac. filed a time>: ,_~_:;s.:-:,.v2-
tior. cl.:i.i;.r, (o:, July 11 1 197.8). The c1.aim .:~ ~:, =lcsb· ";y ~, 
..:,-anu~:--y :LB, 1979 ·Detenr,ir.at..io~-- O::-de:.:- ana. t.i':.::, ::2...:-~.:.m, .· n:.:: 
rec::ue~tc:i a hE::ri..ng, -..::mter,jL-:.q he i::: en'c:.it::..-:-. .. ' .. :.:o. ,': ~.::.r;::;·c· 
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WCB CASE NOS. 78 6419, 78 7047,
79 5537 & 79 5538

December's, 198(

PHILLIP E. MOYER, SR., CLAIMANT
Galton, Popick & Scott, Claimant*s Attys. 
Lang, Klein, et al. Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF 
Cross Request by Claimant

Cr. Noverr.bor 26, 198C, cldiT;ant'£ attcr ' ay rcqi
the Bo.ird reconsider its Order on Reviev' ant grant • ..i
:,rpropriate attorney fee from 3AIF' s appea],.

:d tha

Claimant's attorney’s contention has merit
issues appealed to rhe Board oy the Pune v;ai. tn

o: tne
Ko  

av/aro.s o
ar ‘corneV

Lttorncy fees. The Refero'.:; had granted
a fee of.'$2 200 for the reversal of she dc..;. .'.al c

aggra\ ation and $200 for the reversal of the luno': .
denial. The board, in its orcer cn].y reversed the
conclu:..^on on the partial denial which eli.Tc.n ited tn<j $2C1
attorne y' fee. •  

Therefore, because ,this tas a SA!iF aope;,.r and c.n.imai.t
aid v;in on the main issue of reversal of che ageravation clai;;
and clarmant's attorney did file
atcorncy fee at Board level.

a brief, he is enticled o nn

ORDER

The Bcara' s order on review is hereloy ainended Ll  1 _ C'V;
c_aiiTic s attorney a reasonable attorney fee in
$20C, payable by the SAIF.

WCB CASE NO. 79 6300 December 8, 1980
LARRY R. PAYN, CLAIMANT
Olson, Kittle, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order

On December 12,' 1930, the claiman't suffered 'oe:sable .n'ijury. his aggravation rights expire
12, J.178. however, this claim was reopened b;i
of thie parties after the clai.tant had filed £
tion clairr (or; July 11, 1973;. The claim ..t
January 18, 1979 Determination Order and ths:
requested a hearing, contending he is entitl r

on .;. .„:iber
a stip' .n.a 11 ■;
timely ...ggrav.
ctcsc>" ,jv a
:laimi has

'I C   r   , ..
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of pennanent partial di sab_ili ty. The c1.:.iimar,;:. on 
September 4, 1979., asked the Board to exe::;cis~ :.ts c-.,.1 
!-loticr. j ur isdict ion a:id reopen this cl.aim. '.rLc SAIF Cor­
~oration cross re~uested a h8aring conten6i~s _~he cla~~~r.~•s 
-2;. :0rava tion r i.ght s expired. T;1e Boarci ·rE:ferrec. -:. :112 ,-.. ,: · ~~e - · · 
r;{;_~ sts to be heard with the claimant I s rec_it'.,: st f o:: ·: _.: . _:;:-:; :·.. . . 
~:-. the January 18, 1979 Deterr:.inatio;:; · Orde:::-." 1.;.:t~·:: ..:. · 
)-kariny, Ref e::ree Neal held tto. t the _.c:i..airnan-'.:.' ;-;;,- ...:.c::,r ~-·- ._·.::i -: ... 
rig:--its had exp.:red and recom.,1ended t.--.:.! Bo,0~rc: . .:,. __ ,.•.c:r (,.·:_,:; 
::.::.aim :::-,e reopened effective Ju.!.~' 27, <i979, i:,· ... +~: c.~·.::~~·:-;tc;·_ t-.~­
claimant' s surc;(;ry. The Board agreed \•;:'...tr; t.,_ F::i:::.:,·, 1.::: cl!~'-:i. 
o~derec this c~airn reopened. 

On Nove:r:i:csr 7, 1980, the Board o!.'"c.E:n:a :::-;.i:: c..:. .. :.1 
closec and gran tect· the claimant an aw a.rd of ·.::.:.::~-:-ir.;:-r.:.. ·::.c,'::.~.1 
disab:.li ty compensation and an .award of po.·c'l:i:,-~r.t. i:-).:l: ·::;.ai. 
::.isab:..lity. _ 

T~e claimant contends he is e~t~tled ~0 ~ rieari~s 0r 
the De·..:errninat:: .. on Order maL: .. ec. January 18, L ) :l v-1:--.:.~~1 :-:e ,.::H; 
Li~ely requested a hearing o~. The issue tG bu decided~-" 
the e~tent of ctisabil~ty. 

1--~e ha-,/e :!:"c::viewed this fi.i.e anc. ::ind t:,a.";:. -':he,._,_ c:.:-.1.a::~: 
is ~~titled to a h~ar{ng as he conte~ds._. T~~ ~lai~~~-~ 
~_:_i;11elv reauestcd a heiring on ~he Jar.uary-18,-· :,.179 :SEi:<:2r­
nina ti.cm 0::::-der and is en-::.itlic.!d to a hear iri9 : -:.:r :C..is -::e:q'~:eE _. 
'.::'here:::o::ce, the Boarc v10uld order this case re -'.:Brn:.:6.. ;..-~i t:F:c 
Hearir.gs Divisio!l. · to be set for a heari:1g iJer tr:e: c1 -=;irr,ar.i. • .s 
r:~que:st, the iss·..::.e to be decic.ed by a Ref erec i.S ~r.e ,_xtE:<1t 
oi the claimant's pern1dne~t disability. 

IT IS SO ORDERED. 

CLAIM NO. ZC 474699 

DOROTHY JOHNSON~ CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

December 10, 1980 

On October 22, 1973, the claimant suffE:r.:::,d ~ c:c~·;er.sai..;:::.e 
.i·:1Jury to her neck. Her claim was closed bv a :iece1-:'.bcr - 19,:, 
Deter~inatiorr Order whi~h g~anted the claim;Lt an ·a~~rt 0: 
:.:.err1porc:1£y totu.l disability compensation and. a,, a',:c:::-.:, of ;:.:::;r,,­
pensaticn ~qual to 32° for 10% unscheduled disability tor ~er 
neck in~ury. · The claimant's aggravation righ~s have 2xpirsJ. 
p_ stipulation: ciated r-:arch 2 8, 19 7 5 gr.:rnted the clai:a:lc.:-;.t ~- '.:. · 
additi::mal awa:::-d of compei~sation equal to 48° ~:·c::- l5'b "..In- Qi. 
scheduled dfsability making a total award of cornpens~~io~ eaL~~ • 
to 80° ::or 25i unscheduled di3ability. 
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award or penrianent partial disability. The cl
September 4, 1979., asked the Board to exercise
Metier, jurisdiction and reopen this claim. Tl.
poration cross requested a hearing contending
a.rgravation rights expired. Tne Board,  referred
quests to be heard with the claimant's request
on the January 18 , 1979 Deterr..ination ■ Order. ‘
hearing. Referee Neal held that the .claimant‘s
rights had expired and recommended tne Board
slaim be reopened effective Jury 27, 1979, t.na
claimant's surgery. The Board agreed with l..<.
ordered this Ciaim reopened.

aiman r,its C
e SAir
ahe cl 

he n
for
Aiten
a>"a. r n

ec.ne'

, on
-JA
Cor 

aimer. :
• re  •

..rj
:1.  

ns. e arra

On November 7, 1980, the Board ordered
closed and granted' the claimant an award of
disability compensation and an  award of pe.r'.:i
disab_lity.

■::n: r c ....:
ccripora:'.
enent pa:

.'.1

recc.i
'z car

The claimant contends he is entitled co a hearing or
the Determination Order mailed January 18, which he nad.
timely requested a hearing on. The issue to be decided is
the extent of disability.

V :e have reviev/ec rhis file and find than the c'. marc:
is entitled to a hearing as he contends.. The ,:lairr._:..
timelv requested a hearing on' the January • Ifi ^979 Oeiier 
nination Order and is enritled to a hearing :.c r his rcqv.ee m
Therefore, the Board would order this case, referred. the
Hearings Division'to be set for a hearing per the claii Lanl * a
r. '.quest, the issue to be decided by a Referee is the ;,xtent
of the claimant's permanent disability.

IT IS SO ORDERED.

CLAIM NO. ZC 474699 December 10, 1980

DOROTHY JOHNSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On October 22, 1973 , the claimant suffered a ecu..pens
 iujury to her neck. Her claim was closed by a December i
Determination Order v^hich granted the claimant an 'av.arc. o.
femporary total disability compensation and an av:ard of c;
pensation. equal to 32" for 10% unscheduled disability for
neck injury. The claimant's aggravation righ fs have expi:
A stipulation dated March 28 , 1975 gr.anted the claimant m
additional av/ard of compensation equal to 48" for 15i un­
scheduled disability making a total av;ard of compensa.tior.
to S0° for 25% unscheduled disability.
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January 1980, the Ort:i.opaedic ·consu::.~u.;-.tc.; rqJorter.·. t.hii-:. 
·:he cL:.:.._;_mant' s condi -r.ion was r.ot stationary. They fL':'.j,_ t ,·_hat 
i1er p:.cesent problems were no entire:i..y due to her 197'" ir.~: .:'~Y, 
but thQt that injury did aggravate her pre-exi~ci~g t2gc~er<l­
~~v~ ~:.cthritis. It was their opinio;-: that the claiLl9nt's· 
condi~ion had worsened since this claim was lis~ closed ano 
·c~comr:iended that· she t:ndergo · addi tionc..l con~. ;;:-va -.:.i ve -::rea :;.;-:-,2n t. 

::::r. March 19 8 G, the claimant ·and the SJ..IF Cor?c--a. t:~or; ( Sl\_I_;_.) 
stipulated that this clain should be reoper.cd 2.s of l'tbru .. L.-y 
4, 19[10 for payment of temporary. total disabi li_ty cc.--,,::e::-:sa-
cion and other benefits until closed pursua~t to O!IB ~~6.:~a. 
The claimant tad been hospitalized on that date and ~nderw0;-:t 
a myelogran on ?ebruary 7, 198 0 which revea~ed cha.nses in hc::.­
cervic~l spine cue to her surgery but did not rev~~l any· ot~sr 
defec~s. The claimant underwent another myelogram on Maret~, 
:_sso. 

In July 1980, Dr. Raafreported the cl~iGant hati vari~us 
~omplaints of pain. He felt the claimant had a carpdl tu~ne: 
syn6rome which wa~ related to her work but not ~o t~e i97~ 
inJury. 

On October 22, 1980, Dr. Buza reported t~~t the claiMa~t•~ 
condition was medically stationary~ He felt the blaimant's 
ccirpai tun:r::.el :c:yndrome was work related but r:ot -related to :_c,: 
1973 injury. Although, he felt that it might possibl! b2· 
~slated to her 1973 injury, he opined that the claimant na~ 
mi~d to moderate residuals from her injury based on her ?~~a­
cervical and arm pain. 

On November 11, 198 0, the SAIF requested that this ... ,2.aim 
n2 closed and determination be made of tr.e compen3at.ion the 
clainant was entitled to. The Evaluation Division o~ the 
:·,orkers' Comperisation Departrr,ent on D·ecember 1, 1980 recom­
mended this claim be closed and the claimant granted an ad­
dition2~ award of temporary total disability compensation fron 
?eb::-uary 4, 1980 through October 22, 1980 and an atd~tional 
award cf compensation equal to 48° for 15% unscheduled dis­
ability. 

t·ie have reviewed this fi:....e and concur with the .:cecom­
mendc.:. tion of ·the Evaluab .. on Di vision. However, we ;.','.1st pc~nt 
out th~t the parties could not agree tc reopen this case as tht~ 
did. Tr.e clai'r:-,ant' s aggravation rights had expi.reei s.r,d the 
Board w~s ~he proper ~arty tc order this clai~ reope~ed pu~­
sriant ~a ORS 656.278. We agree that.this clain shc~ld jave 
been reopened as of February 4, 1980 as was done. The parties 
c~,nnot stipulate to confer jurisdiction on themselves. This 
claim is being closed pursuant to ORS 656.278. 

-297-

#

#

In January 1980, the Orthopaedic Consultants reporter, thao
the claimant's condition was not stationary. They lelt r.hat
her present problems were no entirely due to her 1971 in_:
but that that injury did aggravate her pre existing degenera 
nive arthritis. It was their opinion that the claimant's 
condition had worsened since this claim was last closed ana
recommended that•she undergo additional consarvative treatment.

In March 19C0, the claimant  and the SAIF Corocratioi: (SAi:.. ',
stipulated that this claim should be reopened as oi rebrui::y
4 1980 for payment of temporary, total disability cc.rpensa 
'c^on and other benefits until closed pursuant to 0?.S 116.1;8.
The claimant had been hospitalized on that date and mnderwent
a myelogram on February 1 1980 which revealed chances in her
cervical .spine due to her surgery but did not reveal any other
defecrs. The claimant underwent another myelogrami on March 1,
1980.

In July 1930, Dr. Raaf reported the claimant had various
complaints of pain. He felt the claimant had a carpal tunnel
syndrome which was related to her work but not   o.tne 1973
injury.

On October 22, 1980, Dr. Buza reported that .the claimant's
condition v/as medically stationary . He felt the ' claimant' s
carpal tunnel syndrome was work relaued but not related to her
1973 injury. Although, he felt that it might possibly be 
related to her 1973 injury, he opined that the claimant nad
mild to moderate residuals from her injury based on her para­
cervical and arm pain.

On November 11, 1980, the SAIF requested that this claim
be closed and deterrriination be made of the corripensation the
claimant was entitled to. The Evaluation Division or the
Workers’ Compensation Department on December 1, 1980 recom. 
rriended this claim be closed and the claimant granted an ad­
ditional award of temporary'total disability compensation from
February 4, 1980 through October 22, 1980 and an additional
award cf compensation equal to 48° for 15% unscheduled dis­
ability.

V>e have reviewed this file and concur v/ith the recom­
mendation of 'the Evaluation Division. However, we must point
out that  the parties could not agree tc reopen this case as she
did. The claimant's aggravation rights had expired and the
Board was rhe proper party to order this claim reopened pur­
suant to ORS 656.278. V7e agree that this claim should have
been reopened as of February 4, 1980 as was done. The parties
cannot stipulate to confer jurisdiction on themselves. This
ciaimi is being closed pursuant to ORS 656.273 .

m
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'::he claimant is hereby granted an aci.di t.ional awa.rd of 4j 
.temporary total disability compensatio~ from·February ~, l~ao 
through October 22, 1980 and an additional award of compensa­
tion equal to 48° for 15% unscheduled disabili~y for her neck 
injury, making a total award of compensation equal· tc 128° for 
40% unscheduled disability. 

?he claimant's attorney was compensated for his effo~ts 
in this case by the stipulation dated March 19, 1980. 

WCB CASE NO. 79-1298 December 10~ 1980 

MARVIN LAWRENCE, CLAIMANT 
A. C. Roll, Claimarit 1 s·Atty. 
Rankin, McMurry, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

. T~e employer seeks Board review of the Ref~ree'~ order 
which graatec. the claimant ·an· award o: compe::-.satior. 'c::qt:.a.:. tc, 

. :.12° f,:,r 35% unscheduled disa'.:,ility for his back injury.· 
Tl1.is was in liei.: of tr,e Deterrr.ination Order a 0,1ara· of compen­
satio:-:. equal to 32° .for 10% unscheduled disability. The • 
e;:,·,plo::,rcr con tends tho.t the i.:1creased award cf compc;:.satio·.1 
grante~ by tr~e Re;feree i.s not suppo::.:-ted by the evid~nce ar.d 
req~ests the Determination Order award reinstat~ci~ 

T~e Board finds that the Referee correctly reci~ad tne 
facts of this case in his Opinion ana Order. 

A~~cr a de novo review 0f this £ecord, t~e 3o~rd mo~!­
:i::ies t:ie Referee's o:::..-der. i\'e find the clai::,-~:i.t :'1;;.s L; 2s,~. 
:~nschstuled peimanent partial disability~ T~e rnGdic&l re~ord 
:...~eve:aL., this j~njury was diagnosed as a lumbar strair.. T,-.c 
nedical treatme-nt has been cor,servative and t::e ir.j ury has 
res~+ted in a mild. loss of function. 

~he claimant is 32 ~ears old, hai a nintri grade 2d0ca­
tion.f:us· training at.a ~ommu~ity college and traini~g as a 
~~uck d~iver. At the tim~ of hearing, he wzs emplcyed as 2 

truck driver for a differen~ employer and.was able ~c pe~:orm 
tha·c job. Als0 the recora. establishes that '..:hi.s c:.:::..:::.~Jant 
canno~ return to work in the logging industry or to w~rk 
lumber :nil ls. · 
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ORDER
The claimant is hereby granted an additional award of

■temporary total disability compensation from'February 4, 1980
through October 22 I960 and an additional award of compensa­
tion equal to 48° for 15% unscheduled disability fox her neck
injury, making a total award of compensation equal to 128° for
40% unscheduled disability.

The claimant's attorney was compensated for his efforts
in this case by the stipulation dated I4arch 19 , 1980.

m

WCB CASE NO. 79 1298 December 10, 1980

MARVIN LAWRENCE, CLAIMANT
A. C. Roll, Claimant's Atty.
Rankin, McMurry, et al, Employer's Attys
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer seeks Board review of the Referee'^ order
V7hich granted the claimant 'an award of compensation equa^ to 
112° for 35% unscheduled disability for his back injury, 
This was in lieu of tne Determ.ination Order award' of compen­
sation equal to 32° for 10% unscheduled disability. The
employer contends that the increased award of compensation
granted by the Referee is not supported by the evidence and
reouests the Determination Order award reinstated.

#

The Board finds that the Referee correctly
facts of this case in his Opinion and Order.

‘eciued tne

After a de novo review of this record, the Board modi­
fies the Referee's order. We find uhe claim.ant has c. 25%,
unscheculed permanent partial disability. The medical record
reveals this injury was diagnosed as a lumbar strain. Txxe
medical treatment has been conservative, and tlie injury has
resulted in a mild, loss of function.

The claimant is 32 years old, has a nint'n grade educa­
tion plus training at, a community college and training as a
truck driver. At the time of hearing, he'was employed as .a
truck driver for a different employer and. was able  cc perform
than job. Also the record establishes that this cliimiant
cannot return to work in the logging industry or to v;ork  .n
lumber mills.

%
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this case with o"':.her cases we have r,:viewei, 
we f ir.d that the' award of compensation for ..:nschedu ... L.::.: c.i '"-
a~i li ~y gr~i:•ted by tr.~ Refere2 is e.xce ss ive. He f_j:-.,j_ t:.:,a.:. · . 
-cl'fe c·L:.:.imai)t has· suffered a less in r.is wagl:-c,irnin-::, .capacity 
a~d ~runt fiim tn awatd of cc~~Gnsation equa: ~o 80° f0r 2~~ 
ll~schcdulecl dis~bility fo~ this injury. This awart at comp~n­
sati6n is in lieu of all prier awards of unschedule~ dis~~~lity 
the ci~imant tas bee~ granted for this injury. 

ORDER 

The ·Referee I s order dated December 17, 2. 97 S is mod if i 2c.. 

The claimant is hereby granted an a0ard of comp~nsatio~ 
equal to 8 0° £or 2 5 % unscheduled disability ::: or his :ju.ck in-· 
jury. This is in lieu of all prior awards ci unscheduled 
disability the claimant has been granted fcir this in~ury. 

7hE remainder of the Refsree's orcer is affirmed. 

SAIF CLAIM NOS. C 294661 & C 357427 

DONALD MEYERS, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order Referring for Consolidated Hearing 

December 10, 198 

Up0~ the conclusion of t~2 heari~g, the Referee s~a~: 
forwa:{'d. u. reccrr.menc.iation on t~:ese issues to -<:.he 3oa:c.:: to~ 
gether with a transcript of the proceedings ~nd the ether 
exhibits introduc~d at the hearing. 

IT IS SO ORDERED . 

.. hearing is pending in Claim l·:o. C 3 5 7 L; 2 7 wr.ich was 
estab_i3hed for the claimant's March 1, 1972 back inJJry. 
':'he cli;,ima:it :nad requeste.d the Broad exercise its Cwr.: !•1oti,;n 
juris~iction anG reo~en that clai~. The SAIF Corpor~tion 
(SAIF) oppos~d stich an order. The Board refe=r2d t~-s case 
for tearing to a.etermine whether the claimant's ~ur:..-e:1t 
condi tier. and his surgery of December 1979 was rela·i:eo. to 
claimant's 6riginal injurj and represented a worsen~n; 
_thereor since the last award or arrangement of C-:,m?t~::.~.atio:1 
o= to a.new i~jGry. 
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Comparing this case with other cases we have r^viewea,
v;e find that the'award of compensation for unschedu^<;a di;^ 
ability granted by the Referee is excessive. We find rhar ‘
the claimant has suffered a loss in his wagu  earninv ’Capacity
and grant him an award of compensation equal to 30® for 23';.
unschn.;duled disability for this injury. This award of compen­
sation is in lieu of all prior awards of unscheduled disadiiiry
the claimant has been granted for this injury.

ORDER

The Referee's order dated December 17, 1579 is modifi

The claimant is hereby granted an award of corr;pensation
equal to 80® for 25% unscheduled disability for his mack in­
jury. This is in lieu of all prior awards ci unscheduled
disability the claimant has been granted for this injury.

The remainder of the Referee's order is affirmed.

SAIF CLAIM NOS. C 294661 & C 357427 December 10, 198
DONALD MEYERS, CLAIMANT
Emmons, Kyle, Kropp & Kryger, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Consolidated Hearing

Upon the conclusion of tne hearing, the Referee chaa.J.
forward a reccirjnendation on these issues to the Board to­
gether with a transcript of the proceedings and the ether
exhibits introduced at the heciring.

IT IS SO ORDERED.

h hearing is pending in Claim No. C 357427 which was
estab. ished for the claimant's March 1, 1972 back injury.
The claimant had requested the Broad exercise its Cwn Motion
jurisdiction and reopen that claim. The SAIF Corporation
(SAIF) opposed such an order. The Board referred th .e case
for hearing to determine whether the claimant's current
condition and his surgery of December 1979 was related to
claimant's original injury ana represented a worseninj
thereof since the last award or arrangement of comper.iaticn
or to a.new injury.
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October 6, 1980 the claimant, bv. anc~ t:hroug:, his 
attoiney, requ~sted the Boara exercise lts o~n M~iio~ ·. 
-iuri sd~ction and remand Claim No. t 29466l. fur 1-,is f't2brua:::-,: · 
~, 1971 low Lack and left hip injury. The c~ai~a~t•~ ai- -
gravation rights. have expired in this claim. Tha c~aimant 
requested this claim. be reopened effective t:.c. ::all c.-:= ·197'.;. 
It was pointed out that this claim wa~ intertelated t~ C~airn 
:J:i. C 35 7 4 2 7 anc. request if thi-s ciise was refe:crea. to a 
hearing, it be joined wi~h that case. 

The Boar6, after reviewing the evidence in Claim No. 
294661, fin~s i~ would be in the best in~erest of t~E parties 
if it was consolidated with the hearing pending in Claim ~o. 
C 357427. The Referee shall determine if the clai� 3nt's 
current condition is related to either his February 3, 1971 
inJury~ to his· March 1·, 1972 injury or to a new injury. If. 
the Referee finds the claima~t'~ condition is related to 
either the 1971 injury or the 1972 injury, the Refere~ shall 
determine if this represents a worsenihg of that in~~ry 
since the last award or arrangement of compensatior. in the 
respect:i.ve cases. The Referee shall recomrn-2nd to tl-.0 Board 
which claim, ~f any, should be reopened anc the eff~ctive 
date o2 reopening. 

CLAIM NO. DC 192037 
.. 

MITCHELL A. ROSE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

December 10 ,· 1980 

The claimant, on May 9, 1969, suffered a compensatle 
injury to his back and right knee. This claiffi was initiallv 
.c ~:_oseo by a Det.erminatior. Order date~ Decernbe:c , , ~- 3 7 l. Th~ 
claima~t 1 s aggravation rights have expired. 7~e claimani hus 
:Oee:1 ;::-anted av:arc.s of comper"sation to-call~n~ ::0(: 0 fc,:c 80'.i; 
i.nscheduled disability for hi3 back injury acd 30° f~r 20~ 
loss of his rish~ leg. 

The Board reopened this claim pursuact to GRS 6:G.272 
c:::'fectivG September 2,· 1980, ':.he date the cla:..ma:-it '.:as adrnic.­
ted to the Pain Clinic. The cJ._aimant was d.ischargec. ::rem ::r:e 
Pain Clinic on Septe1:1ber 20, lS80. 
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On October 6 , 1980 the claimant/ by. anc. through ^his
attorney/ requested the Boara exercise its^ Ov;n Motion .
jurisdiction and remand Claiiri No. C 294661 fur his rebruary
i> 1971 low back and left hip injury. The claimant's ag­
gravation rights, have expired in this claim. The claimant
requested this claim be reopened effective fall of '1975.
It was pointed out that this claim was interrelated to Claim
No. C 357427 and request if this case was referred to a
hearing, it be joined wirh that case.

The Board, after reviewing the evidence in Claim No. 
294661, finds it would be in the best interest of the parties
if it was consolidated with the hearing pending in Claim No.
C 357427. The Referee shall determine if the claimant's
current condition is related to either his February 5, s971
injury, to his'March 1, 1972 injury or to a new injury. If 
the Referee finds the claimant's condition is related to
either the 1971 injury or the 1972 injury, the Referee shall
determine if this represents a worsening of that injury
since the last award or arrangement of compensation in the
respective cases. The Referee shall recommend to ti'.e Board
which claim, if any, should be reopened and the effective
date of reopening. .

CLAIM NO. DC 192037 December 10, 1980
MITCHELL A. ROSE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The claimant,' on May 9, 1969, suffered a. compensable
injury to his back and right knee. This clai'm was initially
.closed by a Determination Order dated December 7, 1971. The
claimant’s aggravation rights have expired. The clain'iant has
been granted awards of corr:pensation totalling i’il
unscheduled disability for his back injury and 30'
loss of his right leg.

for 801
for 201

The Board reoj^ened this claim pursuant to GRS 656.270
effective September 2 1980, the date the claimant v.n.s admit­
ted to the Pain Clinic. The claimant was aischargec from, the
Pain Clinic on September 20, 1980.
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Octobe::- 8, 19 8 0, th£ SAIF Cor1,o:catior: r~<u.E::· r.r:::d ar; 
order closing this claim and determir.ed the_ c J..i.L~:-:-1ar.·:.' , er,-
ti tlem2nt to compensation. I·; had p:.:.. d the c ::.uil;i-::.; ;,·i:: tc;rn::,crctry 
total ciisabili ty cor.ipensa tion from Septemb0r ~, : Si EC :hro·.:.,,; 1: 
September· :9, .198 0. The Evalt.:.ation :.i:'..vis.::..or. .: ~ :.~£.: ;-:~rkc:..:: .: ' 
Compensation Departmb::-.t on D(.;cember i, 1980 rccc,;.~.rncn,icd -fhis 
claim be closed and 'the clairr.ant .be qranted :r, &'-~ard of u,. -
di tional temporary total di saJ:.ili ty t.:umpensa :..io:::. f r~·~n Se_?te;m­
:Oer 2, 1980 through September 19, 1980 and die: not ::::-t:::comIT.-::nd 
any adc.i tional permanent partial di s;.ibili ty .::c•,.{)2;-is.s.·~ion. 

T:1e Board, -after reviewing this file·, a.;:cees v-:i c-: thic 
Evaluation Division's recomrriendation. 

ORDER 

The.claimant is.hereby granted _an awar~ o~ ad6itional 
temporary tot-::1 disability compensation froc. Sci: te::':,t~·:· 2, 
1980 tnrough September 19, 1980. The record ~nlica~~s the 
claimant has already been paid this compensation. 

The clai~:-,ant 1 s c::..ttorney was compensated by t:-.E.: i.:oard 1 ::.. 

Own Motion Order. 

WCB CASE NO. 76-3080 

LAURENCE RYAN,· CLAIMANT 
Larry 0. Gildea,· Claimant's Atty. 
SAIF, Legal.Services, Defense Atty. 
Order of-Remand for Expedited Hearing 

December 10, 1980 

:_ Or. September 19, 1980, the cl.s.imar:.t, }:;:_1 and thro:i,;Jh hi.s 
~~orney, requeste~ the Board ~xercise its Own Mot~o~ ~ur~~­
dibtic~ pursuant to ORS 656~278 and reopen t~is cla~rn ior his 
: 0 ih=ua~y 2, 1974 left knee injury. This claim was ~:osc6 ny 
·a ~uly :1, 1975 Determination Order, and the claima~t's a.9-

. gra.va tion rights have e>:pired. Attached ::o this re:qn _::.:;t ·,;,· s 
che Sspternber 15, 1980 report from ~r. Bert. In tha~ r~2ort, 
Dr, Bert reported the claimanc 1 s knee condition had co~-
"""-: ~ue-r1 +-o wor·, en· ·H·E -felt t 1• -i s wa- s a1 u,-,. -'-o +-he c- "~.,.., ·, - •- ' -........... ._,.... ..... '- • _. - ..,,:__ ...:: ~ L.. ..il..1.-4..&..1'...I. ...... ~ .,_ ,:::. 

worki~c and the clai~ant's p~rcanent ~isability w~s w~rse 
tnd prevented him from worki~~-

:vausau InEurance Co.:1pany ('ivausau) , on Nc>.r2:-:-,be:::- l /3, l ,; :_:), 
advisee. the Bez.rd the clair:1ar_~ haC: lef-s the employer ·:-.e n.J.c 
at the time of the 1974 injury and had gone co work ·tor 
ancth8~ employer .. Watlsau fe~t Di. Be:::-t 1 s ±e~o:::-t eat~~:ish~~ 
th~ claimant;; work witt his hew E~ployer ha~ caused ~is c~n-. 
,.;;,i tion to worsen and ::i:;oep:!:'eser...teo. a ne.w comp0:1:~atle cor_di tion. 
Wausau asked~ 'h2ari~g be-set to resolve thi~ matte:::-. 
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On October 8 , 1980, the SAIF Ccri oration re^vue;'r.ed an
order closing this claim and determined the claimar/c' s en 
titler.ient to compensation. It had p;.,d the claima .iL temporary
total disability compensation from.September 1, '980 chro.yin
September 19 , .198 0. The Evaluation division :.t the torkciz;;’
Compensation Department on December 1 1980 recc 'mended this
claim be closed and the claimant.be granted .in avard of an 
ditionai temporary total disability compensation from Septem­
ber 2 , 1980 through September 19, 1980 and did not recomm.ond
any additional permanent partial disability co. pensauion.

The Board, after reviewing this file, agrees with the
Evaluation Division’s recommendation,

' ORDER

The claimant is. hereby granted'.an award of additional
■temporary total disability compensation from Septeribor 2,
1980 tnrough September 19, 1980. The record indicares the
claimant has already been paid this .compensation.

The claim.ant's attorney was compensated by the hoard'o
Own Motion Order.

WCB CASE NO, 76 3080 December 10, 1980
LAURENCE RYAN, CLAII^T
Larry 0. Gildea, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Order of Remand for Expedited Hearing

On September 19 , 1980, the claimant, by and through .his
^.atorney, requested the Board exercise its Own Motion juri^: 
dicticn pursuant to ORS 656’. 278 and reopen this claim for his
:^ebruary 2 , 1974 left knee injury. This claim was .slosed oy
'a ;0‘uly 11, 1975 Determination Order, and the claimant's ag­
gravation rights have expired. Attached to this req'Uj.st './as
uhe Sepuember 15, 1980 report from Dr. Bert. In tha ^ report,
Dr. Bert reported the claimanc’s knee condiuion had con­
tinued to worsen'. .He felt this was due  co the claima. .t's
workin>; and the claimant's permanent disability' was worse
and prevented him from working.

Wausau Insurance Company (Wausau), on November 18, 1:1. D,
advised the Beard the claimang had lefr the employer he had
at the time of the 1574 injury and had gone lO v;ork 'for
another employer. Viausau felt Dr. Bert's report establis}ied
the claimant's work with his hew employer had caused 'his con 
uition to worsen and represented a new compensable condition,.
Wausa'i asked a hearing be set ro resolve this matter.
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revie·.-1ing-the infornation-submitted to us, \•1r.:; ::ind 
it would be in the·'.best interest .of justice.to remand.thi~-
case to the Hearings Di-v:isiori to be set for ;;i hearir.lJ. '.I'hc e) 
Referee shall decide:-if ·the claimant's c-i.;.rre:--.t condi.tion i~; 
relat~d to the 1974- i~jury and .repres~nts a ~orsening .tt8~eof 
since t.he last award or arrangement ·of conpensatio:n. ·. Up...:r:. 
the conclusion o~· the' hearing,. the.Referee E~all·cause a 
transcri~t of the prciceedings· to be prepared.·. The cranscript 
and other exhibits along with the Referee's reco:nmen"d.atior-.. 
shall' be forwarded. to ·•tt!e Board for its consideruti.c,r-.. 

The claimant's attorney advised the·Eoard he int8n6s to 
file & ne~ injury claim w~th the claim~nt's n~w employer. 
If that claim is denied and a hearing is requested, ~r.at 
hearing should be consolidat~d with this hearing. 

IT IS SO ORDERED. 

WCB CASE NO. 79-8147 December 10, 1980 

ROMAN C. SMITH,·CLAIMANT 
Brink, Moore, et al, Claimant's Attys. 
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

•: . '1 '-c ' 

'i'he claimant seeks Board review of the Referee I s ord_er 
Hhich affirmed the employer's denial of .his claim. Tne 
c·laimant contends that he has met his burden of proof that 
he suffered a compensable right knee injury while employed 
by this employer. 

The Board finds that the Referee correctly set ·forth 
· the fact~ of this c_ase in his order. 

After a de novo review of this record, the Board re­
verses the Referee's order. We find that the e·videpce in 
this case shows that, ·on July 10, 197 9, while working, the 
claimant stooped down and injured his right knee. After 
this incident, the claimant finished work and ~ent on a 
vacation. During his vacation, the claimant engaged in 
several aciivities. He stated that his knee condition im­
proved. -He denied suffering any: new injury to his knee. 

_Upon his return to his regular job, the claimant experienced 
difficulty with hi~ knee .. There is no ·evldence··,that the ... 

· claimant suffered any intervening ~njury. The medic~l ~vi~· 
dence doei not establish a dLrect ~ausal.relationship be-·. 

· tween the claimant I s ,wo·rk and his injµry. It does, however, 
indicate 'that the claimant's vacation activities could have 
caused or_ could have·· aggravated -a pre-existing· condition in 
the claimant's knee. · : · · · 
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After reviewing  the infornation • submitted to us, v/e find
it would be in the'best interest .of justice.to remand.this•
case to the Hearings Division to be set for a hearing. Tht:
Referee shall decide  if ‘the claimant's curre.nt condition is.>
related to the 1974 injury and .represents a worsening .thereof
since the last aw'ard or arrangement 'Of compensation. . Upon, 
the conclusion of the' hearing,, the. Referee shall'cause a
transcript of the proceedings to be prepared.The transcript
and other exhibits along with the Referee's recommendation,
shall' be forwarded to' the Board for its consideration.

The claimant's attorney advised the Board he intends to 
file a new injury claim with the claimant's new employer.
If that claim is" denied and a hearing is requested, that
hearing should be consolidated with this hearing.

IT IS SC ORDERED. ' '

WCB CASE NO. 79 8147 December 10, 1980

ROMAN C. SMITH, CLAIMANT
Brink, Moore, et al, Claimant's Attys.
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

%

The claimant seeks Board review of the Referee's order
v/hich affirmed the employer's denial of .his claim. Tne
claimant contends that he has met his burden of proof that
he suffered a compensable right knee injury while employed
by this employer.

The Board finds that the Referee correctly set forth
the facts of this case in his order.

After a de novo review of this record, the Board re­
verses the Referee's order. We find that the evidence in 
this case shows that, on July 10, 1979, while working, the
claimant stooped down and injured his right knee. After
this incident, the claimant finished work and v;ent on a
vacation. During his vacation, the claimant engaged in 
several activities. He stated that his knee ^condition im­
proved. He denied suffering any^ new injury to his knee.
Upon his return to his regular job, the claimant experienced
difficulty with his knee. There is ho evidence''that the 
claimant suffered any intervening injury. The. medical evi 
dence does not establish a direct causal.relationship be­
tween the claimant's work and his injury. It does, however,
indicate 'that the claimant's vacation activities could have
caused or could have'aggravated a pre existing'condition in
the claimant's knee. •
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that the lay testimony in this ·case convinces 
us that the-claimant, more probably than not, injured his 
right knee as he contends. We find the ratio~aie expressed 
.in· the- case of Volk- v. Birdseye Division, ·15 Or. App. 349, 
518 P2d 672 (1973) helpful and persuasive to this case.- Our 
case is not complicated.· There is-no evidence that he in.:. 
jured his knee while on vacation. In fact, the evidence 
indicates that his knee condition actually improved. The 
evidence establishes the claimant had no other inj~ry to 
his knee, other than a bruise.· ·viewing this evidence and 
drawing from it all inferences favorable to claima.nt, we 
reach the conclusion he suffered a compensable injury to 
his knee. _Therefore, the Board sets aiide the employer's· 
denial of this claim and remands this claim to it for accep~ 
tance and payment of compensation and .other benefits pro-· 
vided for by law-until closed pursuant to bRS 656.268.· The · 1 

claimant's attorney is erititled to a fee for prevailing in 
overcoming the employer's denial. 

ORDER 

The Referee's order dated May 16, 1980 is reversed in 
its entirety. 

The employer 1 s denial dated August 30, 1980 is set 
aside and this claim is remanded to it for acceptance and 
payment of compensation and·other benefits provided for by 
law until closed pursiant to ORS 656.268. 

?he claimant's .attorney is granted a fee of $800 for 
prevailing in overcoming the employer's denial. This fee 
i~ for his services at bbth the Hearing and the Board levels. 

CLAIM NO. C 473316 December 10, 1980 

MICHAEL W. SOCIA, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
OWn Motion Order 

0::1 October 28, 1980, ·:he .:::laimant, by a:.d -:.::::::::-0-.1,:h hi:; 
attorney, requested the Boara exe.:ccise its Cwn i-1otio;: 
~urisdiction and reopen this claim for his Octo~er-~5, 19~3 
r~ght·knee injury~ This ·clajm wis original~y closec ~~d t~e 
,.lainant' s aggravation rights have expired. 

-Jo3...: 

We.find that the lay testimony in this case convinces
us that the:claimant, more probably than not, injured his 
right knee as he contends. We find the rationale expressed

■ in the'case of Volk v. Birdseye Division, 16 Or. App. 349,
518 P2d 672 (1973) helpful and persuasive to this case. Our 
case is not complicated. ■ There is no evidence that he in­
jured his knee while on vacation. In fact, the evidence
indicates that his knee condition actually improved. The 
evidence establishes the claimant had no other injury to 
his knee, other than a bruise.' Viewing this evidence and 
drawing from it all inferences favorable to claimant, we
reach the conclusion he suffered a compensable injury to 
his. knee.. Therefore, the Board sets aside the employer's
denial of this claim and remands this claim to it for accep­
tance and payment of compensation and other benefits pro­
vided for.by law until closed pursuant to ORS 656.268. The 
claimant's attorney is entitled to a fee for prevailing in 
overcoming the employer's denial.

ORDER

The Referee's order dated May 16, 1980 is. reversed in
its entirety.

The employer's denial dated August 30, 1980 is set
aside and this claim is remanded to it for acceptance and 
payment of compensation and* other benefits provided for by
law until closed pursuant to ORS 656.268.

The claimant's .attorney is granted a fee of $800 for 
prevailing in overcoming the employer's denial. This fee
is for his services at both the Hearing and the Board levels

CLAIM NO. C 473316 December 10, 1980

MICHAEL W. SOCIA, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 28 , 1980, rhe claimant, by and “hrouv'h his 
attorney, requested the Board exercise its Own Motion
jurisdiction and reopen this claim for his October 25, 19/3
right knae injury. This claim v.’as originally closea and the 
r.laimant's aggravation rights have expired.
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July .1980, .Dr. Bert diagnosed chondrorr:alacia of :.:.2 
pa tel:.::. Conservative treat:-aant. ·was ·b~gun. ·_By· Sept:..:::nbe·r ,: 
1980, he ~elt.the clii~ant needed'a brae~ for ~i~ :e~. Dr. 
tiert ::elated the neeri for thi$ c;;ar.e t;c th~: cl~i.nant' s origi:1.c...l : · 
inj·ur:;1 and felt.it repr~sented a worsenirig .df · that. coriditic,:. · · 
Dr. Bcit r~poi~ed the qlairn~~t ~as unabl~_tci work fr0m 
A~gust 27, 1980 'to October 9, 198·0 w&en thi clai~ant ob­
·_:i.;.ir.eC:. u. b::::-ace and Dr. ~ert release_d him for ·regular: w::irk ~ 

. ?he SAIF 2orporation, on November 2i, l~SJ; ad·J:..sL;c, ·the 

., 

Beard it ·did not opposE: · a:i Own Motio:1 Order ieo:~er.i:-:ig this ·. l • 

claim ~or temporary:tota1 disability:compen~ation_trc~· 
August 27, 1980· to October 9, 1980, les~ ti~2 wcirke~. 

After reviewing this record, the Board finds t~e 
evide~ce sufficient to ~arrant reopenirig 6£ fhis clai6 for 
~ayrnent of temporari total-~isability compe~sation from 
August: 27, 1980 through October 9~ 1980, ~less t:.i::nE: wo:.:-ked 
,.md other benefits provided for by· law .. · The clc..imar,!: 1 i:; 

attorriey is e&titled to a fee equal to 25% of this award of 
t;:r.1porary total disabilty corr.pen.sation not to exceed $250. 

r..:· IS SO ORDERED. :·; 

CLAIM NO. C 479259· 

JUDY KAY TRUESDALE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December 10, 1980 

O:-J November 16, 197 3 the claimant injure i her ~ i,. h-~ 
::r.ee. •:-:,is cla:,;_rn w.::.s closed and thE.: claimant= s agg:i;av,~ t:io:--, 

· rig~ts tave expired. 

":'l1t:~ SJ'>.IF Ccrpora.tion, on November 17, 1980, ·ac.---:.i:::e::.. -:he 
Board it ha.<l :..-:;cei vec1 vario.us medic a.:.. reports :-ega:-c. . .:..r,s· t!,~.::; 
clairr. 1;.:1d forv.'aTded copies of ~hem to the Boc::..:-o.. · .. :i::: ..'...r.di­
catet that, after reviewing these r~ports, it opposei a~ D\n 
~otion Order reopening this claim since it did net ~P?Bar 
that tbe claima:,11:' s condition :1ad rr.a~erially · . ..;o:rser.f:.:: si;1c,.· 
the last arrange~ent of ccmp~ns~tion. 

· Ir. .4pril. 1980, Dr. Nels:i:r! re·portl:'.d -.:..!-,e cl.::..i:r;i;;.Y;~_ :.3.t 
-::1:i.?ped ·t1hile ::-ur.nir,g up sone steps:~:.:-ld•had falL.:c~ O!. ~:er 
k~ee. The claimant ~ndicated ~hat t~~ee ja~s after -~~s 
'i;'lcic.ent her ri,Jht calf. began to swell. The -=lias·~,O.S.l s W.:.,S 

thrombcfhlebitis of ·the right calf and a rece~i·i~jury to 
-the ric;~1t knee. Dr. Nelson was unable to relate the, :..:J..aL. -
ant's fall to her old knee iLjury. 
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Ir July .1980, .Dr. Bert diagnosed chondro.T.alacia of .t/.e
patell.a. Conservative treatnent was begun. ' By'Septenber ''''
1 980 , he felt.the claimant needed'a brace,for his leg. Dr.
Bert related the need for this care to the'claimant's original
injury and felt it represented a worsening .ofthat cohditi.ci ..
Dr. Bert reported the claimant was unable.to work from
August 27, 1980 'to October 9, 1980 when the claimant ob­
tained a brace and Dr. Bert released him for 'regular work;.

The SAIF Corporation, on November 21, 3.980', advised the
Beard it did not oppose'an Own Motion Order reopening this
claim for te.mporary total disability .compensation from'
August 27, 1980' to October 9, 1980, less time worked.

After reviewing this record, the Board fdnds the
evidence sufficient to warrant reopening of this claim for
payment of temporary total''disability compensation from
August: 27, 1980 through October 9, 1980, 'less rime worked
..md other benefits provided for bylaw.. 'The clairriant' s
attorney is entitled to a fee equal to 25% of this award of
temporary total disabilty compensation not to exceed $250.

IT IS SO ORDERED.

CLAIM NO. C 479259 December 10, 1980

JUDY KAY TRUESDALE, CLAIMANT _SAIF, Legal Services, Defense Atty.
Own Motion Order

On November 16, 1973 the claimant injure! her ri’..hc
. :nee. This claim was closed and the claimant.’s aggraw.tion
rights have expired.

 he
1

T'ne SAIF Corporation, on November 17 , 1930, • adv.i sec
Beard it had received various medica* reports regard._ng rrm 
claim, and forwarded copies of them to the Board.   .It indi­
cated that, after reviewing these reports, it opposed an 0’'.n
Motion Order reopening this claim since it did net ap >pear
that the claim.anr's condition had m.aterially worsen' ^a sinc>. 
the last arrangement of compensation.

In April 1980, Dr. NelsOi: reported rhe cla.im.ant hat
steps  and'had fallen on

Laps after _
artri.ppea running up some

k’.'iee. The claimant indicated ehat t'nree
'incident her right calf, began to swell. The diae nos.LS V7:
thrombephiebitis of 'the right calf and a recent injury to
the right knee. Dr. Nelson v.'as unable to relate the tlai:.
ant's .fall to her old knee injury.
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orthopaedic ConsultaLts, in October -1980, 02ined 
the cL-timant Is condition remained rneaically . .:;ta-c'ion,:;.ry. 
'i'hey could not relate the thror.\bOP,hlebi tis con.di tion to h~r · 
or:i.gir.c;.l irij·ury. 

J • 

hfter reviewing. this case, the Boaid does n6t fin~ the 
evider.ci; is sufficient to warrant t!1e .reopening of b1it 
claim at this time under its o,;.;n Motion jurisdiction. · 
~hereiore, the Board will not order ~his claim.reopened 
pursuant to ORS 656.278. 

I? IS 50 ORDERED, 

WCB CASE NO. 79-7117 

JERALD PAUL FLOWER, CLAIMANT 
James F. Larson, Claimant's Atty. 
Marcus K. Ward, Atty. for SAIF. 
Request for Review by SAIF 

December 11, 1980 

?he SAIF Corporation (SAIF) seeks Board review of the 
Referee's order which set' aside its denial of tbe c~airnant's 
aggravation claim and ordered it to accept that claim. ~he 
~AIF contends that its denial should have b~en affir~ed. 

The Board finds that the Referee correctly recited the 
facts of this case in her order. 

Afte·r a de novo review of this record I the Board reverses 
the -Referee's order. The last award of compensation in this 
case was made by the October·ll, 1978 Determination Order. We 
must determine if the·claimant~s condition·due to-his July 
12, 1978 injury has worsened since that date. Based on t~a 
record in this case, we do not find that it·has. T~e medical 
-evidence indicates that the claimant did have continuing low 
back pain after his July 1978 injury. Drs. Boye and Mcvey 
both felt that the claimant's condition would improve with· 
physical therapy. However, neither doctor reports that ·the 
claimant's condition·had worsened. Dr. Boye had, prior to 
this c,laim being initially closed,· recommended physical t:1er­
apy. Both brs. Anderson and Boye, prior.to the.claim being 
clos·ea, had reported that the claimant ·had complaints o:: low 
back pain, but still they found the claimant's condition was· 
stationary and felt that he did not have any permanent im­
pairment. The clai~ant worked in the construction field a~d 
also as a self~employed wood cutter after this clai~ was closed. 
We. find that_ the evidence in this case does not establish -that 
the claimant's condition has worsened since the last award of 
compensation. Therefore, the Board reverses the Ref~ree's 
order and restores the SAIF's denial and affirms it. . . 
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The Orthopaedic Consultants, in October 1980, opined
the clniraant's condition remained medically.^tadionary.
They could not relate the thrombophlebitis condition to her 
original injury. ...

After reviewing, this case, the Board does not find the
evidence is sufficient to warrant the reopening of this
claim at this time under its Own Motion jurisdiction. 
Therefore, the Board will not order this claim reopened
pursuant to ORS 656.278.

IT IS SO ORDERED.

WCB CASE NO. 79-7117 December 11, 1980
JERALD PAUL FLOWER, CLAIMANT
James F. Larson, Claimant's Atty.
Marcus K. Ward, Atty. for SAIF.
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board review of the
Referee's order which set aside its denial of the claimant's
aggravation claim and ordered it to accept that claim. The 
SAIF contends that its denial should have been affirmed.

The Board finds that the Referee correctly recired the
facts of this case in her order.

After a de novo review of this record, the Board reverses
the  Referee's order. The last award of compensation in this 
case was made by the October 11, 1978 Determination Order. We
must determine if the claimant's condition'due to his July
12, 1978 injury has worsened since that date. Based on the
record in this case, we do not find that if has. The medical
•evidence indicates that the claimant did have continuing low 
back pain after his July 1978 injury. Drs. Eoye and McVey
both felt that the claimant's condition would improve with ■
physical therapy. However, neither doctor reports that the 
claimant's condition had worsened. Dr. Boye had, prior to
this claim being initially closed,' recommended physical ther­
apy. Both brs. Anderson and Boye, prior to the claim being
closed, had reported that the claimant had complaints of low
back pain, but still they found the claimant's condition was'
stationary and felt that he did not have any permanent im­
pairment. The claimant worked in the construction field and 
also as a self employed wood cutter after this claim was closed
We find that.the evidence in this case does not establish that
the claimant's condition has worsened since the last award of 
compensation. Therefore, the Board reverses the Referee's
order and restores the SAIF's denial and affirms it.
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The Referee's orders dated April 3, 1980 and April 28, --1980 are reversed in their entirety. 

':'he SAIF Corporation's denial dat;ed July 30, 1979 is 
restored and affirmed. 

WCB CASE NOS. 79-8388 & 79-5430 

CLAUDIA 'GEORGE, CLAIMANT . 

December 11, 1980 

Rolf Olson, Claima~t's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

The SAIF corporation (~AIF) _seeks Beare. review c:: the i 

Referee's order which remanded this claim.to it for ~cceptance 
and payment of the benefits from November 29, 1978 and awarded 
the claimant's attorney a fee. The SAIF contends the claimant 
faileC: to prove a compensable aggravation clair.i., anc lf ~;.i..:: 
did, it is the ~esponsibility of another carr~er: 

The ~oard finds the Referee correctly·~ecited the =acts 
of this case in his order. 

After a de novo review of this record, the Board reverses 
the Referee's order. There are two claims involved in t~~s 
case. 

On June lS, 1977, the. claimant ir.jured her n·eck and upper 
back w:iile employed by the .Fireside Cafe whose work.er 3' 

compensation coverage was provided by Farn.ers Insurance Group 
{Farmers). This claim was closed by a Determination Order 
dated December 9, 1977 which granted the claimant-an award of 
temporary total disability. This was appealed, and in an 

-. Opinion and Order dated May 24, 1979, the claimant was gra~ted 
an award of compensation equal to 32° ,for 10% unscheduled 
disability for this injury. In February 1980 this order was 
af~irmed by the Board. 

-
On May 2, 1978, the claimant suffered an injury to her 

low back while employed by a different employer whos~ workers• 
compensation coverage was provided by the SAIF. The last 
award or arrangement of compensation in this claim was made 
on November 20, 1978 when the parties entered into a stip-..:.la­
tion which granted the claimant an award of compensation eqµal 
to 64° for 20% unscheduled disability for ttis inj~ry, 
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ORDER
The Referee's orders dated April 3, 1980 and April 28,

1980 are reversed in their entirety.

The SAIF Corporation's denial dated July 30, 1979 is
restored and affirmed.

WCB CASE NOS. 79-8388 & 79-5430 December 11, 1980
CLAUDIA GEORGE, CLAIMANT
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation (SAIF) .seeks Board review oi the '
Referee's order which remanded this claim.to it for acceptance
and payment of the benefits from November 29, 1978 and awarded
the claimant's attorney a fee. The SAIF contends the claimant
failed to prove a compensable aggravation claim, and if she
did, it is the responsibility of another carrier.

The  Board finds the Referee correctly  recited the facts 
of this case in his order.

After a de novo review of this record, the Board reverses
the Referee's order. There are two claims involved in this 
case.

On June IS, 1977, the.claimant injured her heck and upper
back v/hile employed by the Fireside Cafe whose workers'
compensation coverage was provided by Farrr.ers Insurance Group
(Farmers). This claim was closed by a Determination Order
dated December 9, 1977 which granted the claimant an award of
temporary total disability. This was appealed, and in an
Opinion and Order dated May 24, 1979, the claimant was granted
an award of compensation equal to 32° ^for 10% unscheduled
disability for this injury. In February 1980 this order was 
affirmed by the Board.

On May 2, 1978, the claimant suffered an injury to her 
low back while employed by a different employer whose workers'
com.pensation coverage was provided by the SAIF. The last
award or arrangement of compensation in this claim was made
on November 20, 1978 when the parties entered into a stipula­
tion which granted the claimant an award of compensation equal
to 64° for 20% unscheduled disability for this injury.
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We do not find the claiffiant's testimony in this case 
to be credible. In comparing hir testimony at this he~ring 
with that from the earlier hearing, the Boa:c finds many in­
consistencies. Further, claimant's reason for leaving her 
job at The Towers is suspect and very possibly is not beca~se 
of back complaints. 

We do not find the weight of the evidence establishe~ 
that the claimant's condition related to either her June 1977 
injury or May 1978 injury has worsened since the last award· 
of -compensation in the respective cases. Dr. Chester's 
opinion that the claimant 1 s condition had aggravated ii not 
supported by any objective findings. 

In October 1978, shortly before the alleged period of 
aggravation, Dr. Chester indicated claimant's pain was the 
result of tension and nothing definitive coulc be done abo~t 
it until she learned to get· rid of stress in io~e 6the= way. 
He had been treating claimant for several months, attempting 
to find some treatment which would help her. All the evidence 
indica~es a continuation of medical treatment for claimant's 
subjective synptoms. When claimant quit her job at The 
Towers, the fact was merely mentioned by Dr. Chester. His 
r!",edical reports before and after the alleged "aggravation 1' 

are basically the same. In March 1980, he became much more 
explicit in his description of claimant's condition in 
Novem~er 1978. The Board notes that few of these fiLdings 
were mentioned at the time of claimant's aggravation and 
would question 'the reliability of· Dr. Chester's other repe,:cts. 
The Northwest Pain Center found little significant physical 
limitat~ons. Dr. Embick indicated no need £or·further tr8at­
ment and the 20% award previously granted was adeq~ate. The 
Orthopaedic Consultants found no objective findings to sug­
gest a~y loss of function in the cervical spine. We conclude 
that the we{ght·of the medical evidence does not support 
either of the claimant 1 s aggravation claims and affirm the 
denials issued by Farmers and the SAIF. 

The Refer~e relies upon the 1'last injurious exposure 
rule" in reaching his conclusion. 1}e do not find that this 
rule is applicable to the facts 0£ this case. · In this case, 
there were two distinct areas of the body that were injured. 
The ~pper back and neck were injured in June 1977, and the 
lower back was injured in May 1978. The rule relied upon 
by the Referee applies only where there are two successive 
injuries to the same body part. 

In conclusion, we reverse the Referee's o=der in its 
entirety. The claimant is entitled to continuing medical 
care and treatment for the residuals from her injuries pur­
suant to ORS 656.245. All conditions related to her ~eek 
and upper back should be the responsibility of Farmers; 

________ ..,__SAfF-rsre spon s .rS1 e for any problems related-toner-low back . 

The denials issued by Farmers and the SAIF of the claimant's 
aggravation claims are restored and affirmed . 
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We do not find the claimant's testimony in this case
to be credible.. In comparing her testimony at this hearing
with that from the earlier hearing, the Board finds many in­
consistencies. Further, claimant's reason for leaving her
job at The Towers is suspect and very possibly is not because
of back complaints.

Vie do not find the weight of the evidence establishes
that the claimant's condition related to either her June 1977
injury or May 1978 injury has worsened since the last award
of  compensation in the respective cases. Dr. Chester's,
opinion that the claimant's condition had aggravated is not
supported by any objective findings.

In October 1978, shortly before the alleged period of
aggravation. Dr. Chester indicated claimant’s pain was the
•result of tension and nothing definitive could be done about
it until she learned to get' rid of stress in some other way.
Ke had been treating claimant for several m.onths, attempting
to find some treatment which would help her. All the evidence
indicates a continuation of medical treatment for claimant's
subjective symptoms. When claimant quit her job at The
Towers, the fact was merely mentioned by Dr. Chester. Kis
medical reports before and after the alleged "aggravation"
are basically the same. In March 1980, he became much more
explicit in his description of claimant's condition in 
November 1978. The Board notes that few of these findings
were mentioned at the time of claimant's aggravation and
would question 'the reliability of'Dr. Chester's other reports.
The Northwest Pain Center found little significant physical
limitations. Dr. Embick indicated no need for'further treat­
ment and the 20% award previously granted was adequate. The
Orthopaedic Consultants found no objective findings to sug­
gest any loss of function in the cervical spine. We conclude
that the weight of the medical evidence does not support
either of the claimant's aggravation claims and affirm the
denials issued by Farmers and the SAIF.

The Referee relies upon the "last injurious exposure
rule" in reaching his conclusion. Vie do not find that this
rule is applicable to the facts of this case. In this case,
there were two distinct areas of the body that v/ere injured.
The upper back and neck were injured in June 1977, and the
lower back was injured in May 1978. The rule relied upon
by the Referee applies only where there are two successive
injuries to the same body part.

In conclusion, we reverse the Referee's order in its
entirety. The claimant is entitled to continuing medical
care and treatment for the residuals from her injuries pur­
suant to ORS 656.245. All conditions related to her neck
and upper back should be the responsibility of Farmers;
~SAiF is res^niible for any problems relat^’ to He~'low  baclc^
The denials issued by Farmers and the SAIF of the claimant's
aggravation claims are restored and affirmed.
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The Refere~'s order dated June 30, 1980 
i-c.:s er.tirety. 

i's reversed in 

The SAIF Corporation's and Farmers Insurance Ccmpany's· 
denials of the claimant 1 s agsravation claims are .res~ored and 
ai £ ir:-r.ed. 

WCB CASE NO. 79-2703 

BETTY L. JONES, CLAIMANT 
Brian Welch, Claimant's Atty.· 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant· 

December 11, 1980 

The claimant seeks Board review of the Referee's order 
which ap9roved the SAIF Corporation's (SAIF) denial of her 
claim. The claimant contends the Referee erred in af:firrning 
SAIF's denial because she has proven she suffered a disabling 
occupational disease: 

The Board finds =he Referee correctly recited the facts 
of this case in her order. 

After a de nova review of this record, the.Board sets 
asice the SAIF's denial and remands this clais to it for . . . 
acceptance and 2ayment of compensation and other benefits 
provided for bf law until closed pursuant to O~S 656.268~ 

The claimant worked for nine years with this employer 
without experiencing difficulty with her arms. Only after 
being shifted to a more strenuous .shift in 1977 did claimant 
experience difficulty with her arms. The Orthopaedic Con­
sul tan ts opined that claimant Is condition in, her aITi:1S, diag­
nosed as bilateral chronic humeral epicona.yl i tis, was "oc.cu­
pational and not due to any specific accide:r:t." They felt 
this condition was the cause of claimant 1 s inability to work. 

Dr. Sulkosky, one of claimant's treating phys~cians, 
felt that claimant's work which required repetitive lifti~g­
type maneuvers was. a II common deno~~nator in a lateral epi­
condyli tis." Also he. felt claimant's ~>"lork caused her arm 
pain to increase to the ppint she needed ·medical treatment. 

-308-

ORDER
The Referee's order dated June 30, 1980 i's •reversed' in

iuS entirety. ‘ '  ' .

The SAIF Corporation's and Farmers Insurance Ccrripany' 5'
denials of the claimant's aggravation claims are  rescored and
affirmed.

m

WCB CASE NO. 79 2703 December 11, 1980

BETTY L. JONES, CLAIMANT
Brian Welch, Claimant’s Atty.  
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimiant seeks Board reviev/ of the Referee's order
which approved the SAIF Corporation’s (SAIF) denial of her
claim. The claimant contends the Referee erred in affirmiing
SAIF's denial■because she has proven she suffered a disabling
occupational disease.'

The Board finds the Referee correctly recited the facts
of this case in her order.

After a de novo reviev/ of this, record, rhe Board sets
aside the SAIF's denial and remands this claim to it for
acceptance and payment of com.pensation and other benefits
provided for by' lav/ until closed pursuant to ORS 656.268.

The claimant worked for nine years with this employer
without experiencing difficulty with her arms. Only after
being shifted to a more strenuous ,shift in 1977 did claimant
experience difficulty with her arms. The Orthopaedic Con­
sultants opined that claimant’s condition in, her arms, diag­
nosed as bilateral chronic humeral epicondylitis, v/as "occu­
pational and not due to any specific accident." They felt
this condition was the cause of claimant’s inability to work.

Dr. Sulkosky, one of claimant's treating physicians,
felt that claimant's v/ork which required repetitive lifting 
type maneuvers was. a "common denominator in a lateral epi­
condylitis." Also he.felt claimant's work caused her arm
pain to increase to the point she needed 'medical treatm.ent.

m
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Claimant was seen by Drs. Moseley, Stephens and Spauld­
ing. Dr. Moseley does not feel claimant's work caused her 
lateral epicondyle condition, but he felt it did cause her 
condition to be:, more symptomatic. Dr. Stephens does :1�-t 
have an opinion on the relationship between claimant's work 

and· her ··si."faEeial epicon·cfylfFis concfftfon ~ or---:---spaulding 
did not feel claimant's work caused this condition but 
notes that such a condition could be aggravated by the 
work performed by the claimant. · 

We are more pursuaded by the opinion of the Ortho­
paedic Consultants and Dr. Sulkosky. They relate claimant 1 s 
bilateral epicondylitis cond~tion to her work with this 
employer. Drs. Spaulding and Moseley feel, while claimant's 
work did not cause this condition, it rould have worsened it. 
Based on the fact claimant worked for this employer for nine 
years without difficulty until her shift change in 1977 
which was more strenuous work and the beginning of her arm 
pain, and the more persuasive medical reports, we find 
the claimant has proven her bilateral epicondylitis con­
dition is conpensable. Therefore, the Board reverses the 
SAIF's denial. 

The Board would also order a penalty equal to 25% of 
the temporary total disability compensation due claimant 
from January 17, 1979, the date claimant filed the claim, 
until June 26, 1979, the date of the SAIF's· denial, less 
time worked, for the unreasonable delay in accepting or 
denying this claim. The Board affirms the Referee's award 
of an attorney fee in this case for the SAIF's action. 

ORDER 

The Referee's order dated May 29, 1980 is modified. 

The SAIF Corporation's denial dated June 26, 1979 is 
set aside, and this claim is renanded to it for acceptance 
and payment of compensation and other benefits provided for 
by law until closed pursuant to ORS 656.268. 

Claimant is hereby granted an additional award of com~ 
?ensation as a penalty for the SAIF corporation's unreason­
able delay in accepting or denying this claim, equal to 25% 
of the. total temporary disability compensation due claimant 
from Januar~ 17, 1979'to J~ne 26, 1979, less time worked. 
The award of ~n attorney.'s fee of $200 to claimani's attorney 
1s affirmed. · 

The claimant's attorney is granted a fee equal to $800-
for his services at the Hearings and Board levels for pre­
vailing in overcoming this denial. 
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Claimant was seen by Drs . Moseley, Stephens and Spauld­
ing. Dr. Moseley does not feel claimant's work caused her
lateral epicondyle condition, but he felt it did cause her
condition to be:'more symptomatic. Dr. Stephens does not
have an opinion on the relationship between claimant's work
and her bilateral epicondylitis cbnditi'on'. 'Dr^“'"'Spaulding
did not feel' claimant's work caused this condition but 
notes that such a condition could be aggravated by the
work performed by the claimant.

We are more pursuaded by the opinion of the Ortho­
paedic Consultants and Dr. Sulkosky. They relate claimant's
bilateral epicondylitis condition to her work with this
employer. Drs. Spaulding and Moseley feel, while claimant's
work did not cause this condition, it pould have worsened it.
Based on the fact claimant worked for this employer for nine 
years without difficulty until her shift change in 1977
which was more strenuous work and the beginning of her arm
pain, and the more persuasive medical reports, we find
the claimant has proven her bilateral epicondylitis con­
dition is compensable. Therefore, the Board reverses the
SAIF's denial.

The Board would also order a penalty equal to 25% of
the temporary total disability compensation due claimant
from January 17, 1979, the date claimant filed the claim,
until June 26, 1979, the date of the SAIF's" denial, less
time worked, for the unreasonable delay in accepting or .
denying this claim. The Board affirms the Referee's award
of .an attorney fee in this case for the SAIF's action.

ORDER
The Referee's order dated May 29, 1980 is modified.
The SAIF Corporation's denial dated June 26, 1979 is

set aside, and this claim is remanded to it for acceptance
and payment of compensation and other benefits provided for
by law until closed pursuant to ORS 656.268.

Claimant is hereby granted an additional award of com­
pensation as a penalty for the SAIF Corporation's unreason­
able delay in accepting or denying this claim, equal to 25%
of the. total temporary disability compensation due claimant
from January 17, 1979'to June 26, 1979, less time worked.
The award of an attorney's fee of $200 to claimant's attorney
is affirmed. '

The claimant's attorney is granted a fee equal to $800 
for his services at the Hearings and Board levels for pre­
vailing in overcoming this denial.
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CASE NO. 79-717 December 11, 1980 

GARY L. MUEHLHAUSEN, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
Schwabe, Williamson, et al, Employer-'s Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

.. "'"· . ,., ....... 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above-entitled Matter by 
the claimant, ~nd said request for review now having been 
withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final be operation of law.· 

WCB CASE NO. 79-6300 December 11, 1980 

LARRY R. PAYN, CLAIMANT 
Olien, Hittle, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. fi 
Order for Hearing 

V Deceraber 8, 1980 the Board issued an o:::-dcr r:~1:.ii::-.c.ir.s. 
tfilS claim to ~he Hearings Division ~obese~ for a ~2aring 
on the. claimant's req~est for a hearing on the Januaiy 18, 
1979 Decermination Order. The claimant is e~titleci to a 
~"learing on the adequacy of the Deterrr,ina tior, 0:::-c.er, even 
though subsequently this claim was _reopen~d and close5 by 
the Beard und~r ORS 656.278. However, prior to the Board 
exercising its own motion jurisdiction, the claim tad been 
rGo?ened prior to expiration of claimant's clggravatio~ rishts, 
and the January 18, 1979 Det~rrnination Order was is~~ad and 
c:.osec: ··..:.r:cier ORS 656.2611. Tr-,2refore, the clc1ir:1ant i:,; en.-
ti -cleC:. to a :-,earing on this GGterminat.::_on o:::·cer. '.i'-:1,?.; Bc.:::.:;:.::i 
~ad ?r0viously referred the c~aimant's own no~io~ ~2~~0st co 
be 2o~solidat0d with the heari~g on the exte~t of l~~~bil~-Y 
aw~rd0~ by the January l3, 1979 Determination Crder. ?hese 
two c.:.:.ses should net :-,ave been joined. 1.•:e i;.:C2 vacc.~i:.g c·..:::: 
Decem~er 8, 19~0 or~er and order this claim to be se~ iL the 
normal cour3e for hearing on the claimant's request ~or a 
:nearing. 

The :soarc.' s order ca tee. Decembe:::- 8, 19 8 C is ::.0;-.:.· :,::,y vc.ca ted; 
tl"lis I:"',att;2r is to be. set for :"1earing. 
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WCB CASE NO. 79 717 December 11, 1980

GARY L. MUEHLHAUSEN, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys,
Schwabe, Williamson, et al. Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the claimant, 'and said request for review now having been
withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of
the Referee is final be operation of lav;.

December 11, 1980WCB CASE NO. 79 6300 

LARRY R. PAYN, CLAIMANT
Olson, Hittle, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order for Hearing

Or. December S, 1980 the Board issued an order rei.'.andinc
this claim to the Hearings Division to be set for a hearing
on the claimant’s request for a hearing on the January 18,
1979 Determination Order. The claimant is entitled to a
hearing on the adequacy of the Determination Order, even
though subsequently this claim was _reopened and closed by
the Board under ORS 656.278. However, prior to the Board
exercising its own motion jurisdiction, the claim had been
reopened prior to expiration of claimiant's aggravation right; 
and the January IS, 1979 Determination Order was issued and
closed under ORS 656.268. Therefore, the claimant is en­
titled to a hearing on this Determination Order. T:ie Bearn
had previously referred the claimant's own motion request to
be consolidated with the hearing on the extent of drsabili y
awarded by the January 13, 1979 Determination Order. These
tv;o cases should not have been joined. We are vacatir.g cur
December's, 1580 order and order this claim to be set in the
normal course for hearing on the claimant's request for a
hearinc.

till;

ORDER

The Board's order dated December 8,
matter is to be set for hearing.
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CASE NO. 79-8705 

BILL W. SAVAGE, CLAIMANT 
Phil Ringle, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant: 

December 11, 1980 

The claimant seeks Boaid review of the Referee's order 
which allowed the SAIF Corporation (SAIF) to sus~end the 
claimant's temporary total disability benefits a~d denied 
his request for penalties and attorney fees. The claimant 
contends the SAIF improperly terminated his temporary total 
disability compensation benefits and he is ·entitled to 
attorney fees and penalties for the SAIF 1 s unreasonaole 
termination of his benefits ~nd delay in paying them. The 
Referee also found that ORS 656.325 was unconstitutional. 

The claimant, then a 46-year-old deputy steriff, on 
April 22, 1977, injured his back while trying to ar::::-e:;t and 
subdue a person and fell and ?Ulled his back. This injury 
was diagnosed as a probable herniated disc at i4-5 level. 
A filyelogr~m and, if necessary, a laminectomy was suggested. 
The claimant declined to undergo eitter procedure. 

In November 1977, Dr. Parvaresh, a psycniatrist, repcrted 
he had treated the claimant in 1972 after the clai~ant suffered 
a neck injury. Dr. Parvarest reported the claimant was 
"deathly" afraid of any surgery or diagnostic procedure acd 
was having difficulty sleeping and becoming anxious and up~et. 
He did not feel the claimant, psychologically, could "handle". 
surgery. 

Dr. Pasqc.:esi, in December 1977, reported the.claimant's 
condition was stationary. He felt-the claimant had impair~ 
rnent equivalent to 10% of a whole man on the basis of chronic 
moderate pain. / 

Dr. Parvaresh, in February 1978, opined ~he claimant 
displayed signs and symptoms of a psychoneurotic disorder 
associated with depression and psychophysiological ~usculo­
skeletal disorder. He rated the cl~imant's impa{rment at not 
greater than 15%. 

----·--·-----
On March 16, 1978, a Detennination Order granted t.ne 

claimant art award of temporary total disability compensation. 

After the SAI? denied responsibility for the claimant's 
gastro-intestinal problem, a hearing was held; and Referee 
Ail ordered the SAIF to reopen this claim effective September 
26, 1978, set aside its denial of the claimant's gastro­
intestinal problem and granted the claimant's attorney a fee. 
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BILL W. SAVAGE, CLAIMANT
Phil Ringle, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CASE NO. 79 8705

The claimant seeks Board review of
which allowed the SAIF Corporation (SAIF 
claimant's temporary total disability be 
his request for penalties and attorney f
contends the SAIF improperly terminated
disability compensation benefits and he
attorney fees and penalties for the SAIF
termination of his benefits and delay in
Referee also found that ORS 656.325 was

December 11, 1980

the Referee's order
) to suspend the
nefirs and denied
ees. The claimant
his temporary total
is entitled to
's unreasonaole
paying them. The
unconstitutional.

The claimant, then a 46 year old deputy sheriff, on
April 22, 1977, injured his back v;hile trying to arrest and
subdue a person and fell and pulled his back. This,injury
v;as diagnosed as a probable herniated disc at L4 5 level.
A myelogram and, if necessary, a laminectomy was suggested.
The claimant declined to undergo either procedure.

In November 1977, Dr. Parvaresh, a psychiatrist, reported
•he had treated the claimant in 197.2 after the claimant suffered
a neck,injury. Dr. Parvaresh reported the claimant was
"deathly" afraid of any surgery or diagnostic orocedure and
was having difficulty sleeping and becoming anxious and upset.
He did not feel the claimant, psychologically, could "handle”,
surgery.

Dr. Pasquesi, in December 1977, reported the claimant's
condition was stationary. He' felt the claimant had impair­
ment equivalent to 10% of a whole man on the basis of chronic
moderate pain. ^

Dr. Parvaresh, in February 1978, opined rhe claimant
displayed signs and symptoms of a psychoneurotic disorder
associated with depression and psychophysiological musculo­
skeletal disorder. He rated the claimant's impairment at not
greater uhan 15%.

On March 16, 1978, a Determination Order granted the
claimant an award of temporary total disability compensation.

After the SAIF denied responsibility for the claimant's
gastro intestinal problem, a hearing was held/ and Referee
Ail ordered the SAIF to reopen this claim effective September
26, 1978, set aside its denial of the claimant's gastro­
intestinal problem and granted the claimant's attorney a fee.
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the claim was reopened, the claicant received 
t~eatment for his psychological condition. 

In August 1978, Dr. Intile reported the claimant had 
been having recurrent episodes of vomiting. He could not 
determine the cause of the vomiting, but felt it might be 
related to the clainant's "psychologic overlay" associated 
with his various physical complaints. 

~he c,laimant was advised by a letter catec. September 11, 
1979 that the SAIF wanted an independent evaluation of his 
back injury and had scheduled an ~ppointment for him to be 
examined by the Orthopaedic Consultants. The letter advised 
t:ne claimant tr,a t if he failed to keep this appoin L"Tlent, his 
temporary total disability corapensation benefits could be 
te nnina ted. 

The claimant's attorney advised the SAIF that ihe claim­
ant ciici not fee 1 he s:wulc. be re-examined by the Orthopaedic 
Consultants, and the appointment should be cancelled. Further, 
the claimant's attorney indicated that, when the clainant 
nae last beer, examined by them, it caused him to "be ?hysi­
call v distrauat,t a:1d emotio~allv upset." 

.J.. ' _; ..I,, 

The SAIF then advised the claimant if he did not keep 
this appointment, it would seek permissio~ to suspend his 
tem?orary total di~,abili ty compensation. The claimant failed 
to keep the appointment. 

On September 21, 1979, the SAIF requested ~ermission ~o 
suspend the claimant's temporary total disability compensa­
tion benefits. The claimant objected to this action. 

Tte Comrliance Division, on September 27, 1979, author­
ized the SAIF, pursuant to ORS 656.325, to suspend h~s teG­
porary total disability compensation benefits as of September 
19, 1979. 

The claimant testified he did not keep the appoi~trnent 
with.the Orthopaedic Consulta~ts because he had been hurnili­
atec, ricicul2c, and suffered increased pain and.discomfort 
during their exam and after it. Also, he stated, due to his 
psychological disorder, he became ill when he was sub:jected 
to ~ri orthopaedic type of examination. He £eit he ha5 been 
treated unfairly by the doctors associated with the Ortho­
paedic Consultanti. 

A Determination Order dated December 13, 1979 awarded 
the claimant temporary total disability compensation. _It 
recited that there was insufficient information to su?port 
an awa~d of permanent partial disability ana that a deter~in­
ation o: ?ermanent partial disability would be made when ade­
quate information was received. 
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After the claim was reopened, the claimant received
treatmenr for his psychological condition.

In August 1978, Dr. Intile reported the claimant had
been having recurrent episodes of vomiting. He could not'
determine the cause of the vomiting, but felt it might be 
related to the claimant's "psychologic overlay" associated
with his various physical complaints.

The claimant was advised by a letter dated September 11,
1979 that the SAIF wanted an independent evaluation of his
back injury and had scheduled an appointment for him to be
examined by the Orthopaedic Consultants. The letter advised
the claimiant that if he failed to keep this appointment, his
teniporary total disability co.mpensation benefits could be
terminated.

The claimant's attorney advised the SAIF that the claim­
ant did not feel he should be re examined by the Orthopaedic
Consultants, and the appointment should be cancelled. . Further
the claimant's attorney indicated that, when the claimiant 
had last been examined by them., it caused him to "be physi­
cally distraught and emotionally upset."

The SAIF then advised the claimant if he did not keep
this appointmient, it would seek permission' to suspend his
temiporary total disability compensation. The claimant failed
to keep the appointment.

On September 21, 1979, the SAIF requested permission to
suspend the claimant's temiporary total disability compensa­
tion benefits. The claimant objected to this action.

The Compliance Division, on September 27, 1979, author­
ized the SAIF, pursuant to ORS 656.325, to suspend his terr. 
porarv total disability compensation benefits as of September
19, 1979.

The claimiant testified he did not keep the appointment
with.the Orthopaedic Consultants because he had been humili­
ated, ridiculed, and suffered increased pain and discomfort
during their excuri and after it. Also, he stated, due to his
psychological disorder, he became ill when he was subjected, 
to an orthopaedic type of examination. He felt he had been
treated unfairly by the doctors associated v/ith the Ortho­
paedic Consultants'.

A Determination Order dated December 13, 1979 awarded
the claimant temporary total disability compensation. .It
recited that there v/as insufficient information to support
an award of permanent partial disability and that a determin .
ation of perm.anent partial disability would be m.ade when ade­
quate infonr.ation w^as received.
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Referee found that ORS 656.325 was unconstitutional. 
However, on the merits of this case, the Referee fcund. the 
claimant's refusal to be examined bv the Orthopaedic Cbn­
sultants was unr;-easonable. Tte Referee did not find tthat 
the SAIF's a~tion in this case wa~ unreason~ble· and declined 
to assess a penalty or grant the cl~imant's attorfiey a fee. 
The Referee amended his order and ordered that-the SAIF · 
could suspend temporary total disability compensation bene­
fits from September 19, 1979 until 30 days from April 19, 1980 
during which time the claimant was to be examined by a 

-physician designated by the SAIF. The Referee also set 
asicie a Determination Order datec. Decem'.ber. 12, 197-9 and 
ordered this ~laim closed pursuant to ORS 656.268 after the 
claimant had been exa~ined. 

After a de novo teview of this record, the Board modi­
fies the Referee's order. We reverse the Referee's finding 
that ORS 656.325 i~ unconstitutional. See In the Matter of 
the Compensation of John O'Neal, WCB.Base No. 79-6714, de­
cided June 11, 1980. 

On the merits of this case, we agree with the Referee 
that the claimant's refusal to keep his appointment with the 
Orthopaedic Consultants was unreasonable. The .insurance 
carrier has the righc to have the injured worker"~xamined 
by a nedical doctor of their choice. The facts in this 
case do not lead us to a finding that the claimant was 
reasonable in his refusal to be examined by the Orthopaedic 
Consultants. We find the Compliance Division properly issued 
the Determination Order of Deca~ber 13, 1979. The SAIF Cor­
poracion, under-authority granted by the December 13, 1979 
Determination Order, suspended the claimant's temporary total 
disability compensation benefits. We find SAIF's actions 
were proper in this case and find no reason to assess penal­
ties and attorney fees. 

We find the Determination Order dated December 13, -
1979 should be reinstated. 

ORDER 

The Referee's order dated March 13, 1980 as amended 
by his April 10, 1980 order is modified. 

The SAIF Corporation, with the consent oi the Com­
pliance Division, ·is authorized, pursuant to ORS 656.325, 
to suspend the claimant's temporary total disability bene­
fit.s effective September 19, 1979 until he su:Jmits to _an 
exarn{nation by a physician or phxiicians of his choice. 

The Determination Orde~ dated Dece~ber 13, 1979 is 
reinstated and affirmed. 
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The Referee found that ORS 656.325 was unconstitutional.
Hov/ever, on the merits of this case, the Referee found the
claimant's refusal to be exam.ined by the Orthopaedic Con­
sultants was unreasonable. The Referee did not find that
the SAIF ‘ s action in this case was, unreasonable'and declined
to assess a penalty or grant the claimant's attorney a fee.
The Referee amended his order and ordered that'the SAIF
could suspend temporary total disability comipensation bene­
fits from. September 19, 1979 until 30 days from April 19, 1980
during which time the claimant v;as to be ex£imined by a
physician designated by the SAIF. The Referee also set
aside a Determination Order dated December. 12, 197 9 and
ordered this claim closed pursuant to ORS 656.268 after the
claimant had been examined.

A.fter a de novo review of this record, the Board modi­
fies the Referee’s order. We reverse the Referee's finding
that ORS 656.325 is unconstitutional. See In the Matter of
the Com.pensation of John O'Neal, WCB'Base No. 79 6714, de­
cided June 11, 1980.

On the merits of this case, v/e agree with the Referee
that the claimant's refusal to keep his appointment with the
Orthopaedic Consultants was unreasonable. The .insurance
carrier has the righr to have the injured v/orker examined
by a medical doctor of their choice. The facts in this
case do not lead us to a finding that the claimant was
reasonable in his refusal to be examined by rhe Orthopaedic
Consultants. We find the Compliance Division properly issued
the Determination Order of December 13, 1979. The SAIF Cor­
poration, under authority granted by the December 13, 1979
Determination Order, suspended the claimant's temporary total
disability compensation benefits. We find SAIF's actions
v/ere proper in this case and find no reason to assess penal­
ties and attorney fees.

W'e find the Determination Order dated December 13,
1979 should be reinstated.

ORDER

The Referee's order dated March 13, 1980 as amended
by his April 10, 1980 order is modified.

The SAIF Corporation, with the consent of the Com­
pliance Division, is authorized, pursuant to ORS 656.325,
to suspend the claimant's temporary total disability bene­
fits effective September '19, 1979 until he submits to an
examination by a physician or physicians of his  choice.

The Determination Order dated December 13, 1979 is
reinstated and affirmed.
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CASE NO. 78-3268 

WILLIE STREETER, JR., CLAIMANT 
Hilson & Eder, Claimant's Attys. 
Lang Klein et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

December 11, 1980 

The employer seeks Board review of the Referee's order 
~ntered in this case. The employer contends·claima~t is 
not c~titled to compensation for temporary total disability 

· from March 10, 1977 through October 7,.1978 nor to penalties. 

Claimant, then a 37-year-old finishing grinder with 
this employer, on December 8, 1974, filed a claim indicating 
tha~ his left hand and wrist had become sore and swollen 
while working. His condition was diagnosed as deQuervain 1 s 
disease bilaterally with the right side havi~g been ?reviously 
treated by surgery for release of the tendon sheath over the 
right radial head. 

Claimant was hospitalized, and on February 11, 1975, 
re lease surgery was performed on the l.e.f t wr i ;:;t. · Dr. Schli:m 
recor:iP.',encied that claii"i\ant change jobs. C1airr,ant sunse­
quently underwent thr~e additional surgic~l procedures on 
r.is left hand for recurrences. Dr. Schlim, on January 15, 
1976, noted claimant continued to complain of his wrists 
being extremely sensitive, but the doctor felt that claimant's 
condition was medically stationary. 

A Determination Order dated May 11, 1977 awarde~ ·claimant 
tempo~ary total disability co~pensation and compensation egual 
to 30° for 20% loss of use of his left forearm. Reconsid~~a­
tion of this order was requested, and a Determinatio~ Order 
dated October 5, 1977 affirmed the first Determination Order_. 

-In April 1978, Dr. Langston reported claimant cOntirn.:.'ed 
to complain of pain in his left hand and felt claimant had a 
d~finite functional component. He felt claimant had jis­
aoility equal to 20% loss of function of the arm. Dr. Lans­
ston felt claimant was employable in occupation other t~an 
grinderman. 

Dr. Gill, in June 1978, examined claimant arid felt. 
claimani had a '' (1) Painful neuroma, superficial branch, 

. radial nerve, ( 2) sign if ica:1t functional overlay." · He felt 
that the disability clai~ant reported far exceeded any ob­
jective findinss of disability. Dr. Gill felt additional 
surgery rnight be considered o~ly if consultations with Dr. 
Smith were carried out to deterrnine the extent of claimant's 
functional projlems. 
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WILLIE STREETER, JR., CLAIMANT
Hilson & Eder, Claimant's Attys.
Lang Klein et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer seeks Board review of the Referee's order
entered in rhis case. The employer contends claimant is 
not entitled to compensation for temporary total disability
from March 10, 1977 through October 7, 1978 nor to.penalties.

Claimant, then a 37 year old finishing grinder v/ith
this einployer, on December 8 , 1974, filed a claim indicating
than his left hand and wrist had become sore and swollen
while working. His condition was diagnosed as deQuervain's
disease bilaterally with the right side having been previously
treated by surgery for release of the tendon sheath over the
right radial head.

Claimant was hospitalized, and on February 11, 1975,
release surgery v/as performed on the left wrist. ' Dr. Schlim
reconuTiended that claimant change jobs. Claim.ant subse­
quently underv;ent three additional surgical procedures on
his left hand for recurrences. Dr. Schlim, on January 15,
1976, noted claimant continued to complain of his wrists
being extremely sensitive, but the doctor felt that claimant's
condition was medically stationary.

A Determination Order dated May 11, 1977 awarded 'claimant
temporary total disability compensation and compensation equal
to 30° for 20% loss of use of his left forearm. Reconsidera­
tion of this order was requested, and a Determination Order
dated October 5, 1977 affirmed the first Determination Order,.

■In April 1978, Dr, Langston reported claimant continued
no complain of pain in his left hand and felt claim.ant had a
definite functional component. He felt claimant had dis '
ability equal to 20% loss of function of the arm. Dr. Lang­
ston felt claimant was employable in occupation other than
grinderman.

WCB CASE NO. 78 3268 December 11, 1980

in uune 1978, examined claimant and relt'
" (1) Painful neuroma , superficial branch.

Dr .■ Gill,
claimanr. had a
radial nerve, (2) significant functional overlay." He felt
that the disability claimant reported far exceeded any ob­
jective findings of disability. Dr, Gill felt additional
surgery might be considered only if consultations with Dr.'
Smith were carried oui
functional problems.

to determane the extent of claimant's
m
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October 9, 1978, Dr. Smith reported he felt due to 
claimant's continuing conplaints of pain and his _re-exanination 
of 6laimant, claimant did have a larger neuroma t~an at tha 
time of. tne previous surgeries.· Ee felt clainant should have 
further surgery. Dr. ·Smith related the need for this sur~ 
gery to claimant's original injury. On December 11, 197B, 
Dr. Srnith excised the neuroma of the superficial radial nerve 
of claimant's right wrist and embedded a "stur.cp" in the flexi 
carpi radialis. 

On April 30, 1979, Dr. Smith reported claimant could re­
t~rn to work as of March 26, 1979 and found claimant's con­
dition was medically stationary. 

In May and September 1979, Dr. Smith reported claimant 
still had mild discomfort in his wrist. He felt claimant 
should be retrained and claimant hao. minimal "physical loss." 
Dr. Smith felt claimant should not lift over 50 pounGs. 

Claimant was referred for vocational assistance in 
November 1979. He indicated he wished to return to janitorial 
work. Because he had transferrable skills in that area, he 
was not classified as a vocationally handicapped worker. 
Ern~loy:nent re-entry assistance was provided to clai_mant. 

The insurance carrier for the employer was advised on· 
November _28, 1978 that the neuroma was causally connected to 
claimant's industrial injury and surgery was recomraended. It 
began paying claimant temporary total disability compensation 
as of December 11, 1978, the date of claimant's sursery. 

The Referee found the award of permanent partial dis­
ability correctly compensated claimant for any loss of fun­
ction of.his forearm he has due to this injury. However, 
the Referee ordered payment of temporary total disability 
compensation from March 10, 1977 through December 11, 1978 
inclusively less time worked; assessed a penalty equal to 
25% of the temporary total disability compensation due from 
June 28, 1978 through December 11, 1978 and granted claimant's 
attorney a fee equal to $500 for the carrier's failure to 
correctly process this claim and granted claimant 1 s attorney 
a fee out of the increased temporary total disability com­
pensation. 

After a de novo review of the record.in this •case, we 
reverse the.Referee's order. The evidence in this case 
establishes that claimant's condition was medically. sta­
tionary and te~porary total disability.compensation properly 
cerninated on March 10, 1977. Clai~ant was entitled to · 
temporary total disability compensation as of the date of 
his. hospitalization and his claim was properly re~opened 
by employer's carrier at that time. 
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# On October 9, 1978, Dr. Smith reported he felt due to
claimant'' s continuing complaints of pain and his re examination
of claimant, claim.ant did have a larger neuroma than at the
time of. the previous surgeries. He felt claimant should have
further surgery. Dr.  Smith related the need for this sur­
gery to claimant's original injury. On December 11, 1978,
Dr. Smith excised the neuroma of the superficial radial nerve
of claim.ant's right wrist and embedded a "stump" in the flexi
carpi radialis.

On .^pril 30, 1979, Dr. Smith reported claimant could re­
turn to v;ork as of March 26, 1979 and found claimant's con­
dition was medically stationary.

In May and September 1979, Dr. Smith reported claimant
still had mild discomfort in his wrist. He felt claimant
should be retrained and claimant had mini.mal "physical loss. "
Dr. Smith felt claimant should not lift over 50 pounds.

Claimant was referred for vocational assistance in
November 1979. He indicated he wished to return to janitorial
work. because he had transferrable skills in that area, he
v;as not classified as a vocationally handicapped worker.
Employment re entry assistance was provided to claimant.

The insurance carrier for the employer was advised on'
November .28, 1978 that the neuroma was causally connected to 
claimant's industrial injury and surgery was recomm.ended. It
began paying claimant temporary total disability compensation
as of December 11, 1978, the date of claimant's surgery.

The Referee found the award of permanent partial dis­
ability correctly compensated claimant for any loss of fun­
ction of.his forearm he has due to this injury. However,
the Referee ordered payment of temporary total disability
compensation from March 10, 1977 through December 11, 1978
inclusively 'less tim.e worked; assessed a penalty equal to
25% of the temporary total disability compensation due from
June 28, 1978 through December 11, 1978 and granted claimant's
attorney a fee equal to $500 for the carrier's failure to
correctly process this claim and granted claimant’s attorney
a fee out of the increased temporary total disability com­
pensation.

After a de novo review of the record in this  case, we
reverse the.Referee's order. The evidence in this case
establishes that claimant's condition was medically sta­
tionary and temporary total disability compensation properly
uermi.nated on March 10, 1977. Claimant was entitled to
temporary total disability compensation as of the date of
his. hospitalization and his claim was properly re opened
by employer's carrier at that time.
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Board also reverses the Referee's award of ?Cnalties 
and attorney fees based on the carrier's improper processing 
of this claim. The c?rrier properly comnenced payment of 
compensat~on effective December 11, 1978, the date of clairn­
a~t•s last surgery. We find -the carrier was not. unreasonable 
or negligent in processing this claim. 

0,RDER 

The ~eferee's order is reversed in its entirety. 

NOTICE TO ALL PARTIES: This order is final unless, 
within 30 days after the date of mailing of copies of this 
order to the parties, one of the parties appeals to the 
Court of Appeals for judicial review as provided by ORS 
6S6.298. 

WCB CASE NO. 78-2024 

EVA S. WALLACE, CLAIMANT 
Richard T. Kropp, 9laimant's Atty. 
R. Ray Heysell, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

December 11, 1980 

T~e employer-i~surer s~eks Board review of th0 ~efer22's 
order e~tered in chis case. On March 19, 1980 the p~~ties 
a.sreed to an A:1endec Order to be ::1ac.e a pa:::t of the hefe::::-ee's 
order. However, the employe~-insurer tad requested t~e 3oard 
r~view of this case on March 14, 1980. Therefore, che 2e£­
e:::-ee lost jurisdiction in this case and tr:e A .. rnencea Order .:.s 
n~~l and void. T~e employer-insurer contends that the cl~im­
anc did not prove a compensable aggravation claim. 

The Boarc fines ~hat the ~eferee correcsiy reci~2c the 
facts o~ this case in his order . 

. After <le novo review, th2 Board modifies ~~e ~eferee's 
o~der. We fi~d tte Referee erred whe~ he ordered :a~~ of 
c~is clai~ reopened and closed the remainder with a deter­
mi~atio~ of pernaneht ?artiai disability. After thcrotigh 
review of the evidence, the Board concl~des ~he claim shou:d 
be reopened with a clostire pursuant to ORS 656.2Et, w~en -~e 
condition is stationary. Therefore, ~he Bo~rd modifies cte 
Referee's order and orders the following: 

I'I' IS EE~£3Y O:?,DER.E:D that the clcirr:c.r.t' s clci.r., ::or 
-aggrav~tio~ of the October 8, 1972 in3ury be ailowed and t~e 
claim is rema~ded to the carrier for acceptance an6 payme~t 
of coIT'.pensaticn co:r.:r,encing on May 31, 19 7 7 u::-i. ti::... closed pur­
suant to o~s 656.268. 
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The Board also reverses the Referee's award of penalties
and attorney fees based on the carrier's improper processing
of this claim. The carrier properly commenced payment 'of
compensation effective December 11, 1978, the date of claim­
ant’s last surgery. We find  the carrier was not. unreasonable
or negligent in processing this claim.

ORDER

The Referee's order is reversed in its entirety.

■ NOTICE TO ALL PARTIES; This order is final unless,
within 30 days after the date of mailing of copies of this
order to the parties, one of the parties appeals to the
Court of Appeals for judicial review as provided by ORS
656.298.

December 11, 1980WCB CASE NO. 78 2024

EVA S. WALLACE, CLAIMANT
Richard T. Kropp, Claimant's Atty.
R. Ray Heysell, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

. The employer insurer seeks Board review of the Referee's
order entered in this case. On March 19, 1980 the potties
agreed to an Amended Order to be made a part of the Referee's
order. Kov;ever, the employer insurer had requested the Board
reviev/ of this case on March 14, 1930, Therefore, che Ref­
eree lost jurisdiction in this case and the Amended Order _s
null and void. The employer insurer contends that the claim­
ant did not prove a compensable aggravation claim.

The Board finds that the Referee correctly recited uhe
facts of this case in his order.

. After de novo reviev;, the Board modifies the Referee's
order. We find the Referee erred vfnen he ordered part of 
this ciairi reopened and closed the remainder with a deter 
m.ination of perr:;anent partial disability. After thorough
reviev; of the evidence, t.he Board concludes the claim should
be reopened v;ith a closure pursuant to ORS 636.268 , v;hen one
condition is stationary. Therefore, ohe Board modifies one
Referee's order and orders the foilov;ing:

IT IS HEREBY ORDERED that the claimant's claim for
•aggravation of the October S, 1972 injury be allowed and the
claim is remanded to the carrier for acceptance and payment
of compensation commencing on May 31, 1977 until closed pur­
suant to ORS 656.268.
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IS FURTHER ORDERED that the claimant 1 s attorney is 
granted a fee of $900 to be paid by the insurer and t~e em­
ployer in addition to and not out of the compensation due the 
claimant for prevailing upon the denial of the claim for ·as­
gravation issued by the insurer. 

IT IS FURTHER ORDERED that the claimant. 1 s attorney be 
paid a fee of $500 for prevailing in this case at the Board 
level. This fee is in addition to all others grante~ in 
this case. : 

WCB NO. 79-10, 193 

MARVIN ANDERSON, CLAIMANT 
Gary D. All~n, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

December· 16, 1980 

?he c:ai~ant ~eeks review by the Board of the order of~~~ 
:;._;2f E.:c~e v-::·.::. .::h · af finned the SAIF' s denial of Nove:nber 2C, l S7 S. 

2lai~~~~ was and still is e2ployed by Fairview Hosfital 
and ~~aini~g Center as a ~herapy technician. In th~ cc~r3e of 
r-.1s e:::::-:.ploy;_·,ent, o:--~e of his job responsibilities is the -:.~:.let 
t=ain~ng or a??roxi~ately 16 mentally-retarded 18 to 2C y8ai olds. 
This p~ts clai~ant in daily contact with feces mat~rial a3 t~~ 
?a~i0~ts often soil themselves. 

~laim~it al_leges that his work caused hi~ to dEv~:c? A ~;jc 
:-.e!_Jac:itis. Clairc1ant testified that at hor;:.e :,e has -,,;el::. wac:er 
2~d ~ septic tank. Clai~ant's friends, ceig~bors and h~~ wife 
an6 i :.ve c:-.ildren have drank fror:-, this well water and r.c o;:-,e 
5eveloped iepatitis. 

A co~nty hea~~n rep=esentative testified at the he~r~~g 
tna~ ~ tyne heoatitis is transmitted the f~cal-oral ro~te a~~ ~s 
called in~ecti~us hepatitis. In ~979 Marion County ha~ is s~c~ 
cases one of the~ appearing at Fciifview i~ ~~y 1979. Ty?e -
~opa~itis is a seru..~ for~ froB blood or neecles. 

Clai~a~t filed his claim 
exposure on October 8, 1979. 
on Kcvernbe= 20, 1979. 

for occup~~ional ~is~GS~ Q~leg~r.g 
His tlaim was denied by tte Fun~-

_:; sanitarian checkeci out clai.na:1t 's T.vell i:: Noverr,ber l 9 7 S 
and found t:ie water supply was ur.safe anc claimar,c: neec.ed to ac.d 
chlor.:.ne. Lab reports, wLich the Referee woulc. n:ot ad.,,i ~ i::1tc 
evidence, indicated claimant had bacteria in th~ water. ~epat~~is 
is caused ~ya virus. 
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#
IT IS FURTHER ORDERED that the claimant's attorney is

granted a fee of $900 to be paid by the insurer and the em  
ployer in addition to and not out of the compensation due the 
claimant for prevailing upon the denial of the claim for 'ag­
gravation issued by the insurer.

IT IS FURTHER ORDERED that the claimanr's attorney be 
paid a fee of $500 for prevailing in this case at the Board
level. This fee is in addition to all others granted in
this case.  

WCB NO. 79-10, 193 December 16, 1980
MARVIN ANDERSON, CLAIMANT
Gary D. Allen, Claimant*s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant seeks review by the Board of the order of nhe 
Refer^iie wl'.ich' affirmed the SAIF's denial of November 2C, 1979.

Claim;ar.t v/as and still is employed by Fairview Hospital
and Training Center as a therapy technician. In the cctrse of
his employment', one of his job responsibilities is the toilet
training oi approximiately 16 mentally retarded 18 to 20 year olds
This puts claimant in daily contact with feces material as the 
patients often soil themselves.

Claimiht alleges that his work, caused himi to develop A type 
hepatitis. Claimant testified that at home he has well v/ater
and a septic tank. Claimant's friends, neighbors and his  wife
and five children have drank from this well water and no one
developed hepatitis.

A county health representative testified at the hearinc/
that A type hepatitis is transmitted the fecal oral route and rs
called infectious hepatitis. In 1979 Marion County had 75 s'uch
cases, one of them, appearing at Fairview in May 1979. Type 3
hepatitis is a ser'om form from blood or needles.

Clair.'.ant filed his claim for occupational disease alleging
exposure on October 8,’ 1979 . Kis claim was denied by the Fund 
on November 20,1979.

A sanitarian checked out claimant's well in November 1979
and found the water supply was unsafe and claim.ant needed to add 
chlorine. Lab reports, which the Referee would not adn»it into 
evidence, indicated claimant had bacteria in the v;ater. Hepatrui
is caused by a virus.
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Chief Medical or=icer at Fairview, Dr. Mi:ler, ~estified 
at tte hearing also. He lLdicated that in 1979 several hepat~tis 
3 type carriers were discovered. Jne of these ended i:: C.•.2!ath. 
Tr.e .:;.octor did adr.1it that a mild hepatitis A type··ca.s1:.; 2:·, i.l. p6.­
ti~nt could possibly be overlooked and treat~d as flu wi~ho~t. 
the !:.eJ;,atitis beir.g discovered. P.e testified that the cofi.f.or::i.s 
found in claimant's well water did net cause hep~titis. ihe 
docto='s opinion was t~at clainant did not get his hepatitis 
exposure at Fairview. 

Clairnunt sought medical treatment from D~. :-1cintyre who 
reported on February 1, 1980 that, based on a re~sonable ~ecical 
probability, claimant cor.~ac~ed his hepatitis ir. the co~~se of· 

. his e:.,,plO)'!'.';E:nt. The doctor noted ~hat tr.2 ·chief ~ethod of t~a::1-
smi ssion wc:...s fecal-oral route anc. that it was ob•1iC1.,,S tr.at one 
would ba more exposed to this disease i~ an insti~ution~l set­
ting, ~spe6ially if one was ca~i~g _for the needs of the retarded. 

The ~aferee fcund that the presence of ~n A type vi~u~ at 
Fair-1iew ;· • .s.:: not been established and, therefore, r.e af:::irm:ec. ~~.e 
deni~~ o~ cornpensability. 

T~~ Bc~ra, en de novo review, would reverse the Referee's 
cone l u s,ior •. 

I 

I -

Tie n~ard finds that it is more pro~ible than not that 
cl.::'.L-:-,.:..r~t c..::vE!loue:d his heoatitis from ex.:iosure at Fairview . 
.:.:.a::.::-.;:..."1.t 1 • ..-orked .. daily with fecal naterial, and nor:I.:! of tJ:-.is ft 
virus was to-.J.nd to be ;_Jresent in nis well water. 1~urtl.0r, Dr. 
~cintyre, ~ased on a-reasonable medical probability, foucd 
claimc:.nt's cor.c.ition arose out o-f his e:nployme:it at Fairview. 

~he ~oard further wants to ~oint out that the Refer~e•s 
failure to ~d..11-.i t t!l.e test result; from the· laboratory or:· clair.:­
ant Is well sarr.ple3 was ir. error. These exhibit fir.dings were 
cocd~cted ~y expe~ts and were properly presented ~o the Referee 
as evidence in this case. 

ORDER 

The crcer of the Re:Eree dated July 15, 1980 is hereny. 
re:versed. 

Clairr.ant' s claim is remanded to the: Fund for accep.tar~ce 
and·paymen~ of compensation as provided by law until clos~ra 
is authorized pursuant to ORS €56.268 .. 

C!ainhnt 1 s attorney is here~y grante6 as ac~ for & r8asc~able 
attorney f6e £or prevailing on a der.ied claim $500 at th~ ·hearing 
level and $250 at ~oard l~vel, payable by the ShIF Corpcration. 
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The Chief Medical officer at Fairview, Dr. Miller, testified
at the hearing also. He indicated that in 1579 several hepatitis
3 type carriers were discovered. One of these ended in death.
The coctor did adrriit that a mild hepatitis A type ’case in pa­
tient could possibly be overlooked and treated as flu witno.ut
the hepatitis being discovered. He testified that the coTiforms
found in claimant’s well water did not cause hepatitis. The
doctor's opinion was that claimant did not get his hepatitis
exposure at Fairview.

Claimant sought medical treatment from Dr. McIntyre v/no
reported on February 1, 1580 that, based on a reasonable medical
probability, claimant contacted his hepatitis in the course of
his emploiCTient. The doctor noted that the chief method of tran­
smission was fecal oral route and that it was obvious that one
would be more exposed to this disease in an instiuutio.nal set­
ting, especiaTly if one was caring for the needs of the retarded.

The Meferee found that the presence of an A type virus, at
Fairview had not been established and, therefore, he affirmed the
denial of compensability.

The Eocird, on de novo review, would reverse the Referee’s
conclus ior..

The Beard finds that it is m.ore probable than not that
claimant developed his hepatitis from exposure at Fairview.
Claimant \/orked daily with fecal material, and none of this
virus was found to be present in nis well water. Furtl.er, Dr.
McIntyre, based on a reasonable medical probability, found
claiiTiant's condition arose out of his emplo^m ient at Fairviev/.

The Board further wants to point out that the Referee's
failure to adir^it the test results fromi the' laboratory on claim­
ant’s well sarr.ples was in error. These exhibit findings were
conducted by experts and were properly presented .to the Referee
as evidence in this case.

ORDER

The order of the Referee dated July 15, 1980 is hereby
reversed.

Clairr.ant's claim is remanded to rhe Fund for acceptance
and' payment of corripensaticn as provided by law until closure
is authorized pursuant to ORS 656.268.

Clairi'ant's attorney is hereby granted as and for a reasc.'iable
attorney fee for prevailing on a denied claim $500 at the 'hearing
level and $250 at Board level, payable by the SAIF Corporation.

#
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NO. D 61541 

PAULETTE AYO-WILLIAMS, CLAIMANT 
SAI~, Legal Services, Defense Atty. 
Own Motion Order 

December 16, 1980 

C~ December 2, 1930, the SAIF Corporation (SAIF) ad­
v~sed ~~e Board the claimant's aggravation rig~ts in this 
c~aim for her November 24, 1974 injury had expired. ~he 
SAIF ?rovlded the Board with medical reports which indica~ed 
~~e c~aimant, o~ October 3, 1980, was hospitalized ~~d 
u.,.7.derwent a myelograrn which revealed a herr:.ic:. ted disc at the 
L~-5 ~evel on the right. Dr. 3uza, on Octo~er 17, lS3Q, 
operated on the claimant's back and related the need ior 
~his surgery to the claimant's original inju=y as did Dr. 
w~rner. The. SAIF did not oppose an Own MotioLl Orde: re-
0?8ning this claim. 

¼e h&ve reviewed the medical repo=ts submitted ~y th~ 
SAIF a~d fine this claim sho~ld b~ r~opened effectiv~ Octcbe~ 
3, 19SO, pu~s~ant to ORS 656.278. 

ORDER 

?~is claim is reo~ened effective October 3, 1S20 for 
payment of compensation and other be;-.ef its· providec: .i:or b~· 
:law until closed pursuant to ORS 656.278. 

WCB CASE NOS. 79-11, 012 & 79-7210 December 16, 1980 

ROBERT BARNETT, CLAIMANT 
Roll, Roll & Westmoreland, Claimant's Attys. 
Lang, Klein, et al, and, Schwabe, Williamson, et al, Employer's Attys. 
MacDonald, Mccallister, et al, Attys. for SAIF. 
Order Denying Motion 

C.:1 October 28, 1980, an Opinion and Order was e:-.~erea. 
in this case by Referee Neal which set: aside E51's dc-:1ial of 
t~e clai~ant 1 s claim £or his peptic ulcer cor.citio~ ~~d re­
na:idea. · -c_he claim to it for acceptance and pc.:;:-:r,ent c:: compe::.­
sa tio~ and other benefits provided for bv law. EB~ r0-
~~estc5 the Referee reopen the record and admit an August 
2c, 1960 report by Dr. Heinonen. The Referee denied this 
requesc· but included that report as part of t~e recorc for 
appeal 9ur?o~~s. Both EBI ana the claimant have requested 
the Board review this case. 
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PAULETTE AYO-WILLIAMS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

CLAIM NO. D 61541 December 16, 1980

Cr. December 2 1930, the SAIF Corporation (SAIF) ad­
vised zhe Board the claimant’s aggravation rights in this
claim for her November 24, 1974 injury had expired. The
SAIF provided the Board with medical reports which indicated
uhe claimant, on October 3, 1980, was hospitalized and
underwent a myelogram which revealed a herniated disc at the
L4 5 level on the right. Dr. Buza, on October 17, 1930,
operated on the claimant's back and related the need for
this surgery to the claimant's original injury as did Dr.
Warner. The^ SAIF did not oppose an Own Motion Order re­
opening this claim.

h’e have reviewed the medical reports submitted by the
SAIF and find this claim should be reopened effective Octcbe;
3, 1960, pursuant to ORS 656.278.

ORDER

This claim is reopened effective October 3, 1980 for
payment of compensation and other benefits'provided for by
:law until closed pursuant to ORS 656.278.

WCB CASE NOS. 79-11, 01 & 79-7 10 December 16, 1980
ROBERT BARNETT, CLAIMANT
Roll, Roll & Westmoreland, Claimant's Attys.
Lang, Klein, et al,. and, Schwabe, Williamson, et al, Employer's Attys.
MacDonald, McCallister, et al, Attys. for SAIF.
Order Denying Motion

C:i October 28, 1980, an Opinion and Order was er.zered
in this case by Referee Neal v7hich set aside EBI ’ s dcinial of
the claimant's claim for his peptic ulcer condition and re­
manded ■rhe claim to it for acceptance and pa\ment of compen­
sation and other benefits provided for by law. EBI re­
quested the Referee reopen the record and admit an August
2c, i960 report by Dr. Heinonen. The Referee denied this
request but included that report as part of the record for
appeal purposes. Both EBI and the claimant have requested
the Board review this case.
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n ~ovember 19, 19 8 0, E3I Moved the BoarC: t:o ad~:.1. t Dr. 
Ee~nonen's August 28, 1980 report as newly ~~scover~ci 
evio~r.c8 pursuant to OAR ~36-83-700(5). 

\'ls have :reviewed this motion and deny it. - We l:"8'.'iew · 
t,,ese cases de nova .. In our review, we will decide :_f- tt~ 
~2~er2e was correct in not considering this report ~nd 
w~et~er we should consider it. 

ORDER 

Eal's motion to admit newly discovered evidence is 
d.eniec.. 

WCB CASE NO. 78-2939 

GWENDOLYN CRIPPEN, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
John Klor, Employer's Atty. 
SA!F, Legal Services, Defense Atty. 
Order on Remand 

December 16, 1980 

~he employer I by and tnrough its attorr.ey, or., ~:ovember 
17, :980 advised the Board it na6 an acditicnal re?C~~ 
date6 June 13, 1978 from Dr. O'Hollaren which shou:6 hav~ 
been considered by the Refe::::-ee. However, before L-:c ~E:ferE:e 
co~l~ consider this report, the claimant had reques~ed t~e 
Board review the Referee's order. The e~ployer re~~2sted 
the 3oarc either accept this report as part of the.~ecorc 
or re~and this case ~o Referee Mongrain so he could com2lete 
the record in this case. 

On November 25, 1980, tte claimant, by a~~ tt~cugh her 
attorney, advised the Board it did not oppose rema~~~ns t~is 
case to Referee Mongrain for consideration of the ~tditiona} 
re20:t or receiving that repcrt ~s part of ~he rec~~i. 

After considering this matter, we fi~d it wo~:i be in 
~he best· interest of justice that this case be re~a~ie~ ~o 
Refe:.:.·ee 1,1ongrain for consideration of .the June 13, .:i..978 
~epo~t of Dr. O'Hollaren and t~e issuance of an Opinio~ and 
Order·in this case. 

IT IS SC ORDERED. 
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Cn November 19, 1980, E3I moved the Board to ad*:.it Dr.
Keinonen's August 28, 1980 report as newly c.^scovered
evidence pursuant to OAR 436 83 700 (5) .

We have reviewed this motion and deny it. ■ V7e review •
tnese cases de novo.. In our review, we will decide if the
Referee was correct in not considering this report and
whether we should consider it.

ORDER

EBI's motion to admit newly discovered evidence is 
denied.

December 16, 1980WCB CASE NO, 78- 939
GWENDOLYN CRIPPEN, CLAIMANT
Pozzi, Wilson, et al. Claimant’s Attys.
John Klor, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Order on Remand

The employer, by and through ius attorney, on.'..■ovember
17, 1980 advised the Board it had an additicnai report
dated June 13, 1978 from Dr. O’Hollaren which should have
been considered by the Referee. Kov/ever, before t'r.u Referee
could consider this report, the claimant had requested the
Board review the Referee's order. The employer requested
the Board either accept this report as part of the. record
or remand this case uo Referee Mongrain so he could complete
the record in this case.

On November 25, 1580, the claimant, by and through her
attorney, advised the Board it did not oppose remanding this
case to Referee Mongrain for consideration of the additional 
report or receiving that report as part of the record.

After considering this matter, we find it would be in 
the best'interest of justice that this case be remanded to
Referee Mongrain for consideration of the June 15, 1578
report of Dr. O'Hollaren and the issuance of an Opinion and
Order'in this case.

IT IS SC ORDERED.

#

%
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CASE NO. 79-5551 December 16, 1980 

ROBERT,A •. DAVIS, CLAIMANT 
Bqun~~;_,. Mu~ier, & Mar;shall, Claimant's Attys· .. 
SA~.F; ,, · 1~~gal;.r~ervices, 'Defense Atty. 
Request for Review•by Claimant 

The claimant seeks Board review of .the Referee's O?~n­
ion ~~d Order which affirmed the SAIF Corporation's (SAIF) 
deni.::il of his c_laim. The·clairn.ant contellds that r.e has 
prove~ his .respiratory problems are compensable under the 
work8:s' co~pensation law. 

·?he Board finds tr.at the Referee correctly recited ~he 
facts of this case in his Opinion and Order. 

~he majority of the Board affirms th~ Raferee's Opi~ion 
and O=der. The claimant began working for this ~rn~l6Yer ~ 
in September 1977 and filed a claim for his respi=atory 
probls;.;ms in January 1979. Dr. Lah.:.i, the c:.airnant's treat­
ing phisician, reported that the claimant.had a his~oty cf 
recurrini pharingitis from 1976 through 1979. After th0 
clain~nt·left work with this employer, Dr. Lahti st~~ed 
the ~laimant had not had any sore throats, and it was h~s 
opinicn that the claimant 1 s chronic pharyngitis ~as due to 
eitr_e;r the wor:'<ing cor.ditioris at this· employer's F-lc.:.ce of 
busi~ess or due to an allergy to one of the s~bstar.~es use,c 
in tr.e work, or .a coriliination of both. Dr. :.ahti f~lt it 
would be difficult to ~rove anything other than a time· 
relationship between the claimant's work and ~is develop­
ment_ of_this condition. The majority of the Board does 
not £ind· that Dr. Lahti's temporal relationstip is suffi­
cient to-prove the claimant's condition was caused by his 
work with this employer. The other medical evider.ce estab­
listes. that the claimant's condition is due to some ~ype 
of viral ir.fection. There is no evidence w~ich links thls 
vira! infection to the claimant's work. Further, Dr. La~ti 1 s 
opinion is not supported, by any evidenc~ or findirtgs, 
other than o:-. a temporal basis nor does it ip ar.y ,,,:::.y de­
scribe· the b~sis for his conclusion. · 7te=e~o~e,· ~~e ma~or­
ity of the Board •ffirms the SAIF's deni~l of this claim. 

0R;:):2R 

~he Referee's Opinion and Orcier dated~May 15, 1580 
is affirmed .. 
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WCB CASE NO. 79 5551 December 16, 1960
ROBERT, A.. DAVIS, CLAIMANTBdiineff , Muller & Marshall, Claimant’s Attys..SAIF,.^Legal^Services, Defense Atty.
Request for Review by Claimant

The claimant seeks Board reviev; of the Referee's Opin­
ion and Order which affirmed the SAIF Corporation's (SAIF)
denial of his claim. The'claimant contends that he has
proven his respiratory problems are compensable under the
workers' compensation law.

The Board finds that the Referee correctly recited rhe 
facrs of this case in his Opinion and Order.

The majority of the Board affirms the Referee's Opinion
and Order. The claimant began working for nhis employer
in September 1977 and filed a claim for his respiratory
problems in January 1979. Dr. Lahri, the claimant's treat­
ing physician, reported that the claimant had a history of
recurring, pharyngitis from 1976 through 1979. After the
claimant left work with this employer. Dr. Lahti stated
the claimant had not had any sore throats, and it was his
opinion that the claimant's chronic pharyngitis was due to
either the working conditions at this' employer's place of
business or due to an allergy to one of the substances used
in the work, or.a combination of both. Dr. Lahti felt it
would be difficult to prove anything other than a time'
relationship between the claimant's work and his develop­
ment, of this condition. The majority of the Board does
not find'that Dr. Lahti's temporal relationship is suffi­
cient to prove the claimant's condition was caused by his
work v;ith this employer. The other medical evidence estab­
lishes that the claimant's condition is due to some cype 
of viral infection. There is no evidence which links this 
viral infection to the claimant's work. Further, Dr. Lahti's
opinion is not supported, by any evidence or findings,
other than or. a temporal basis nor does it in any v;ay de­
scribe' the basis for his conclusion. Therefore,  che major­
ity cf the Board affirms the SAIF's denial of this claim.

ORDER
The Referee's Opinion and Order dated'. May 15, 1980 

is affirmed. 
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respectfully dissent fr6~ the majority_opinio~ of the 
Boarc as folLows; 

I find claimant's claim is compensable. Clairnant'i 
testimony, as .corroborated by the. employer/owner 1 • L1dicates 
claimant's work environment during the winter nontts of ~~79 
was i~ a building with the doors wide opeu anc the work area 
was not heated. The envi ron.ment was wet and crafty. 

Claimc...'1~;s treating physician, Dr. 1a:-.t.::.·, fi::st saw 
claimant on January 2, 1979 and indicat~~ that ~lainant's 
conditio~ ,of streptoccoceal pharyngitis was d~e to indus~ 
trial exposure. 

Iri a repcrt dated Septenber 13, 1979, Dr. Lahti elab~ 
orated. I~ was his ocinion that claimant's chronic 
~harvngitis was duet; either the working conditions 
~r a; allergy to a substance used at his employment or a 
combination of the two. 

The only other medical evidence is that of Dr. Burro~s 
who saw ciain:ant at the hospital anc. who made a ·diagnosis 
cnlv and SAIF's medical cons~ltant, .Dr. ~uch. Dr. Mu~h never 
exfu~1ir.ed or evaluate;d clairr:ant ancl. found no relatior!.ship of 
~::..s condition to his work. 

I give the_greatest weight to t~e opi~io~ of 
i;:.reat::_r.g p:'1ysician, Dr. Laht::... · 

'

,;7 ,., 
i, 

1/,: / . \ ·/ .. ( ~ rr-✓-( ·--~ 

CLAIM NO. C 174885 

DOWEL DICKENSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

December 16, 1980 

On March 14, 1969, the claimant suffered a com?c~sa~le 
inj~ry to his right leg. A Dete=mination Order dated ?ebru­
o.ry l, 1973 granted him an awarci of compensation eguc.::. to 
105° for 70% l~ss of his right leg. His aggravation rights 
have ex?ired. 
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I respectfully dissent from the majority opinion of the
Board as follows:

I find claim.ant's claim is compensable. Claimant's
testimony, as corroborated by the 'employer/ownerindicates
claimant's work environment during the winter months of 1979 
was in a building with the doors wide open and the work area 
w^as not heated. The environment was wet and crafty.

Claimant''£ treating physician, Dr, Lahti , first saw 
claimant on January 2, 1979 and indicated' that claimant's
condition  of streptoccoceal pharyngitis was due to indus­
trial exposure.

In a repcru dated September 13, 1979, Dr. Lahti elab ,
orated. It^ v^as his opinion that claimant's chronic
pharyngitis was due to either the working conditions
or an allergy to a substance used at his emplcyment or a
combination of the two.

The only other medical evidence is that' of Dr. Burrows
who saw’ ciaiir.ant at the hospital and who made a diagnosis
only and SAIF’s medical consultantDr.  Much. Dr. Much never
examiined or evaluated claimant and found no relationship of
his condition to his work.

I give the greatest weight to the opinion of the • ,
treating physician, Dr. Lahti.

0

#

G^eorge^/Lewis, Board" M ei^er"

CLAIM NO. C 174885 December 16, 1980

DOWEL DICKENSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On March 14, 1969, the claimant suffered a compensable
injury to his right leg. A Determination Order dated Febru­
ary 1, 1973 granted him an award of compensation equal to
105° for 70% loss of his right leg. His aggravation rights
have exoired.
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The. Board reopened this claim purs~ant to ORS 656.278, 
effec·.:.ive August 16, 1980, the date the claimant was r:.ospit­
~_t:i:ze:d ·:.or ·removal .:crf a plate and nail used in trea-:.ing hi3 
or:i:gir.:a_l .-.i:n,j_ur,y ., ... ·!,~:rs, •.• 

. .:·\.f~ ... , 1.l" ... l_jO..L &i~r 1- -C.~(;.:,;, . 
, .. Or. Oct9ber. _20, _1980, Dr. Karney reported_ the clainant'·s 

c6n~ition.was· rn~di6a~ly s~ationary. -T~e claimant had fallen 
on Oc~ober 19, 1980, splitting open the incision. Dr. Karney 
t0u~d the claimant had marked limitation of hip motion, a one­
i~ch• stortening of the right leg,- marked thigh atrophy, 
te~der~~ss and an external rotation deformity of 45°. 

~he· SAIF Corporation, on November 18, 1980, requested an 
o=der closir.g this claim and a determination of the claimant's 
entit:~rnent to compensation. The Evaluation Division of· the 
Wcrkers' Compensation Department, on Decernb~r 7, lsao, recor.:­
mended this claim be closed with an award of additional tem­
porary total disability· compensation from August 16, 1980 
·througn Octooer 20, 1980 .and no additional pcrr.ianent partial 
disability award. 

After reviewing this file, we concur with the recornme~da­
tion of the Evaluation Division. 

ORDER 

~he claimant is hereby granted an awarp of° additional 
tempo::ary total disabi_lity. compensation froin · August 16, 1980 
through Octo~er 20, 1980. 

WCB CASE NO. 79-6548 December· 16, 1980 

HERMAN FLEISHMAN, CLAIMANT 
Welch, Bruun & Green·,. Claimant• s Attys. 
Jim Gehrts, Portland Legal Services, SAIF 
Request for Review by claimant 

T~e clainant seeks Board review of the Referee's o~der 
which .found (1) that ne had suffered a compensable ·~~jury 
.:n A~-r::.l 5, 1979; (2) that it produced temporary disability 

· lasting about one week, but not !'."equiring ar1y medical i:.rcat­
r,-;e;1t; and (3} found that it ·was "a disablin,; c:m.pe:;;.~...Lble 
injury" as·.c:efined by ORS 656.005(8). Therefore, t:-:.i::a Re:::'eree 
set _a:::iae the SAIF Corporation's (SAIF) der.ial of J".lne 26, 
~979 ~~d ~ernanded·this claim to it for accept~~ce and ap­
?ropr~ate processing consiste~t with the above ·premises. 
::.•he claimant contends the Referee 2::-:.:ed in ~c:cid.:.nt the 
~uest~ons of the duration ano the extent of disabii~~y. 
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o

o

o

The. Board reopened this claim pursuant to ORS 656.278,
effective August 16, 1980, the date the claimant was hospit­
alized for removal'u’df a plate and nail used in treating his 
original ;inj.uriy.', . Urs;...

. Ai:v, Lo'joi.
, . ,Or. Octpber_ 20, , 1980, Dr, Karney reported, the claimant's

condition was medically stationary. 'The claimant had fallen 
on October 19, 1980, splitting open the incision. Dr. Karney
found the claimant had marked limitation of hip motion, .a one  
inch shortening of the right leg,' marked thigh atrophy,
tenderness and an external rotation deformity of 45®,

The SAIF Corporation, on November 18, 1980, requested an
order closing this claim and a determination of the claimant's
entitlement to compensation. The Evaluation Division of the
Workers' Compensation Department, on December 7, 1980, recom 
iriended this claim be closed with an award of additional tem­
porary total disability compensation from August 16, 1980
through October 20, 1980 and no additional permanent partial
disability award.

After reviewing this file, we concur with the recommenda­
tion of the Evaluation Division.

ORDER
The claimant is hereby granted an award of additional

temporary total disability, compensation from August 16, 1980
through October 20, 1980.

WCB CASE NO. 79-6548 December 16, 1980
HERMAN FLEISHMAN, CLAIMANTWelch, Bruun fif Green, Claimant*s Attys,
Jim Gehrts, Portland Legal Services, SAIF
Request for Review by Claimant

The claimant seeks Board review of the Referee's order
which found (1) that he had suffered a compensable injury 
on April 5, 1979; (2) that it produced temporary disability
lasting about one week, but not requiring any medical treat­
ment; and (3) found that it was "a disabling compensable
injury" as',defined by ORS 656.005 (8). Therefore, the Referee
set aside the SAIF Corporation’s (SAIF) denial of June 26,
197S and remanded this claim to it for acceptance and ap­
propriate processing consistent with the above premises.
The claimant contends the Referee erred in deciding the
guest ons of the duration and the extent of disabilitv.
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We find ~hat the Referee co~recily recited·the 
this case in his order. 

facts 

After de nova review, the Board would ~odify the Ref­
eree's order. We agree with the Referee the evidence in -~e 
recc::-d establishes that the claimant suffereci· a ·cor:,pensatile 
~isajling injury on April 5, 1979. 7he Board findi that ~~e 
May_ 1979 "basketball" injury contributed to or caused tr-.2 
c lain2..:1t' .s continuing difficulty wi t.:1 his sho'..1.lder. We :: i:1d 
that che May 1979 injury is a subsequent and interv~nins 
injury which relieves the SAIF from respons~bility for the 
clai..c1u~,t' s c1.:;rrent. anci on-going shoulder ?roblems. The 
Board· agrees with the Referee that claimant'i clai~ should 
be accepted by the SAIF as a compensable, disiblirig in-· 
jury 2nd processed by it. However, claiciant is entitled 
1:0 a ciosure under t:-ie provisions of ORS 656. 268 at whic:·. 
time~ determination shall be made concerning ony ~i~e less 

- d~e and owing to him. 

ORDER 

?he ~eferee's Opinion and Order catcc June 23, 1980 lS 

mod.if!.t:d. 

The SAIF Corporacion's denial, aated .. June 26, ~979 is 
reversed and this claim is remanded ~o it for accep~ance a~d 
:processing as a disabling ir,jury claim. The May 1970 in- _ 
7ury relieves SAIF from resr:,onsibility for the clai.1T.ant' s 
continuing shoulder conditio~ subseque~t to che date of that 
injury. A determination shall be made by the Evaluation 
Division consistent with the above findings. 

CLAIM NO. B 66126 

BARBARA FOSS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended Order 

December 16, 1980. · 

~~e Novenber 7, 1980 Order was incorrect in shciwing_ 
·.:.he· :Jo-c:.ce to P.11 Parties on page 2. The claimant has no 
right to appeal the Board's Order in this case. The· Boa~d's 
Order of Novem.oer 7, 1980 is amended to substitute t~e 
following notice: 

-324-

We find iihat the Referee correctly recited'the facrs
of t his case in his order. ' . ....

After de novo review, the Board would rriodify the Ref­
eree's order. We agree with the Referee the evidence in  he
record establishes that the claimant suffered'a^'ccmpensable
disabling injury on April 5, 1979. The Board finds’ that rhe 
May 1979 "basketball" injury contributed to or caused the 
claimant's continuing difficulty with his shoulder. We  find
that uhe May 1979 injury is a subsequent and intervening
injury which relieves the SAIF from responsibiliry for .the
claimant's current,and on gcing shoulder problems. The 
Board' agrees with the Referee that claimant's claim should
be accepted by the SAIF as a compensable, disabling in­
jury and processed by it. However', claimant is entitled
to a closure under the provisions of ORS 656.268 at whic;.
tirae a determination shall be made concerning any time loss 
due and owing to him. •' '

ORDER
The Referee's Opinion and Order dated June 23, 1980 is

modified.
The SAIF Corporation's denial. Gated .June 26,  979 is

reversed and this claim is remanded to it for acceptance and 
processing as a disabling injury claim. The May 1979 in­
jury relieves SAIF from responsibility for the clairr.ant's
continuing shoulder condition subsequent to the date of t.hat
injury. A determination shall be made by the Evaluation
Division consistent with the above findings.

December 16, 1980CLAIM NO. B 66126

BARBARA FOSS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Order

The November 7, 1980 Order was incorrect in showing
the'N'ctice to A.11 Parties on page 2. The claimant has no
right to appeal the Board's Order in this case. The' Board's
Order of Noveiriber 7 , 1980 is amended to substitute the 
following 'notice:
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NOTICE 
~ ' ' 

:-~ 0 1~~-cl~imant-hig no right to a hearing, review or ap~eal 
on ··t::ii·s. award·1 inade by the Boa:::::-d on its own rr.:,"tion. 

?he· 'SA·IF' Corporation may request ahearing on- this order. 

~he order is final unless, within 30 days frora t~e date 
~ereo!, the SAIF- Corporation appeals this order by requesting 
a he~r::;.ng. 

. • t ... . ~, . ' 

CLAIM NO. D53-122693 

JERRY FRITZ, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. · 
Order of Remand for a Hearing 

December 16, 1980 

On November 14, 1980, tr,e claimant, by and thro~gh h~3 
attorney, requested tr.e Board exercise its Own· Motii;:;r~ j uris­
ciction as set forth in ORS 656.278 and reopen .this c:aim 
for h~s July 10, 1967 injury. Attached to this r~suest was 
a medical report from Dr. Cruickshank, dated Octobe~ 31, 
1980~ which indicated the claimant had complaints of low 
back and left leg pain~ He diagnosed a probable recurrent 
disc a~ the L4-5 level·on the left. Dr. Cruickshank =elated 
this t6 the claimant's original injury and fe:t the LS nerve 
root should be decompressed and the current herniated disc 
re:novt:d. · 

r:.u?loyers Insurance of Wausau· (Wa'usa1..:) indicated the 
claimant's aggravation rights have expired. Wausau op?ose~ 
recpe~ing this because it felt the informatioL it hac in­
dicated the claimant had suffered a new injury and t~at his 
,:;urrent condition was related to the new injury a::-i.d r..ot the 
1967 injury. 

After reviewing the information submitted to us, we 
find it would be in the best interest. of justice to rema~~ 
this case to the Hearings Division to be set for a ~earing. 
The Referee shall decide if the claimant's currer.t ~ondition 
is related to the 1967 injury and represents a worsening 
thereof"since the last award or arrangement of coF.lpensation. 
Upon the conclusion of the hearing, the Referee sha~l caLs6 
a tra~s~ript of the proceedings to be prepared. The tran­
script and other· exhibits along with the Referee's =ecom­
mendation shall be forwarded to the Board for its ·cor.sid­
eration. · 

IT IS SO ORDERED. 
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APPEAL NOTICE
'claimant has no right to a hearing, review or appeal

on ^'thls  award 'made by the Board on its own motion.

The''SAIF'Corporation may request ahearing on this order.

The order is final unless, within 30 days from the date 
hereof, the SAIF Corporation appeals this order by requesting
a hearing.

December 16, 1980CLAIM NO. D53 122693

JERRY FRITZ, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Remand for a Hearing

On November 14, 1980, the claimant, by and through his
attorney, requested the Board exercise its Own Motion juris­
diction as set forth in ORS 656.278 and reopen .this claim
for his July 10, 1967 injury. Attached to this request was
a medical report from Dr. Cruickshank, dated October 31,
1980 , which indicated the claimant had complaints of low 
back and left leg pain.. He diagnosed a probable recurrent
disc ac the L4 5 level'on the left. Dr. Cruickshank related
this uO the claimant's original injury and felt the L5 nerve
root should be decompressed and the current herniated disc
removed.

Employers Insurance of Wausau (Wausau) indicated the
claimant's aggravation rights have expired. Wausau opposed
reopening this because it felt the information it had in­
dicated the claimant had suffered a new injury and that his 
current condition was related to the new injury and not the
1967 injury.

A.fter reviewing the information submitted to us, we
find it would be. in the best interest, of justice to remand
this case to the Hearings Division to be set for a hearing.
The Referee shall decide if the claimant's current condition
is related to the 1967 injury and represents a worsening
thereof■since the last award or arrangement of compensation.
Upon the conclusion of the hearing, the Referee shall cause
a trans.cript of the proceedings to be prepared. The tran­
script and other exhibits along with the Referee's recom­
mendation shall be forwarded to the Board for its consid­
eration. • ■

IT IS SO ORDERED.
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     CASE NO. 78-1883 December 16, 1980 

DOROTHY HIGGINS, CLAIMANT 
Reiter, Bricker, et al, Claimant• s A ttys.· 
Gearin, Landis & Aebi, Employer's Attys. 
SAIF, Legal Services, De'fense Atty. 
Order of Remand to the Hearing Division 

Ja~u~ry ~~, l930, w2 .:...3~uel -~ Orte~ o~ R2,i~~ 
· . .-.~:i~ fcuLo ~he c:a::..=-~c ~ad not t~~eiy ~i~~~ 
., ----- ".--,·,,.. -.;..1--:_,-,- "·=<o,··s ,.,c.r·,= :: 0 c1·c.~-,,.~: ·,,, tl----e· ....,_c,1_:_ ___ .. v \.,.,I,__ ....... ~ ..J.......- ....... ._c r'W'-- ._. .__ ...::..,\...., ~.-...,,_. • .. 

c~a~~~~~ appealed this case ~o ~je Co~r~ of 

:.:1 cpi:.-iio::: ::i~_eC:. Sep':.2~·:i.t.cr :2, lSSO, ~-- C::-~:~ c;:: 
.:_:;c,:. __ :_. ':::eve~sE:d the :.::.oc:.rd Is ,::,_;__·cer 3.LC. re::tcC.::'.e(.. i.:l·,.:...c. ~c.,c::.:.: 

.__:-,2 ::::.,.-1.~. ·l'hE: Cc..;..:...·t die.:::::..·.: .:::..nc. tl;..:.: e::,?.::.c.-''c:::: .·,.:::.c. :>-~.:'::-. 
-· .. -::.~-=---'- 0y -;:;-.e clair:-,a:-.t. 1 s lc:.:.2 :Eilir.g anc. :J..:.c !·.c-.: :.:.·~:·:.::.. · .... :··"' 
-- -~~--+-··- . -: Is ~~c.irr~ \\'CaS Do..=red. S2-ncc -~.:-_e clb. ::_~--·.2:_:·:. ~~ ':~E ,·:. ::-_.:.;ir~ 

• __ ;~ -~ ~~-....., ~~--. ,.....-_ -:...J.Y-,C""'•~: - • , ~• _. C- ·; , . -= ,- .;_" .,:., -.•··,-,.:. .:.· .. :.'..·:.....; .. •··1,.:'. .. ~~.•-
,_. __ ~_,...;......_ 1-.i..-..::: ..__.__.;1-:)c .......... c...· .... ~ ....... lt1 ~~-:. .... ..,..__e .J~_c,r;;:;: ,_r_e .-J.:.;_..J...~- L. • .'.....·- __ l.:, 1._.-._..__._._ 

, ____ ::, __ ;-_c;:.;c ..3C::V-2.:....-~~ CC:S-c-5 h~a be-2.n .::2ciC:.eo. by _!_,_ sc:·i·c::::~,,d ~=<·.':....--.: 
a:r.-~ t.~·.:r cc~~::t -~£ P-?~c:.:.ls af::>2::ti:-_; tr-.c: r-..ilt.:: .__.,~ -:: 1, -':·_-) L...:.:: 
::.- -·~? l i :::<5- ~:.o -c.:;. =- :~ cc... sts ,.: ~1.:...:: 1: t.~·-2 Cc-·--=-~-~ ·.: cµ:-.C. •= ~j ·-.- ~ i :; j_ --· .:·_ ·. :.: __ l.:: .:. .,. _ _;_ ;/ 
~ f i: (;: C- ·_: · _:,_~ ... 2. ~; ~.:. :::>..:-.: , ·:.!1e co-~:ct. L :.:::~a r" de :i rL- h ::_ S C ~ .. -... .i;L. ~_o .. . -- --- ._, .,. 

·- ~2•~r ... .:....--:-c . .:::.-.. e - - t:-.E. 2~2:.i::1 is C.Jr,1)e:-i_22..:J~e, a~--·~ ·sc· C ~.,:_~-:_:. 

c.i.!..:.r:.irc~_-·_i_G._L,~ c:om:_)en.sc..t..iG::. T::-1c JL2.dS~ ·--~-1-~ a:-~C. _~.A~:--.~.:l.-..:.~ ,,re_:;:. 

issu~: .:...~ ii~~ case o~ Oc-.:ob2~ 15, :s~c. 

-;---,· ·. 

S'.:l~~::=-· 1.;.: •• e:--.·t th{2 ~~cor(;. \\1:_th z. ::·2por~ .--:~-o~-:~ ~~·-~ cl~~:-~ .... --~ 1 s · 
·,:._·:.,c:_-:. ;<,· p~,ys:;.cia,~., ·,. :..:,. L . .3wi:::::. c::::- tc :.:;,:..::,:.:.. -~-:::.:~--
:o: -~ .. ~-t~ ::::-ecei.~:.·: c:: ac.~:_ti..or-.:~:. 2v~C.e~--~-2 as -y;• • _ .. _:. _:t:;; _ '"" __ : ~-.~.:. 

:-a.:.:.:~cssa::::-:/ tc ,,,a\:::: J. CO:Ti?lC':2 c.eci.sio:1 C:'1 ·::.:.c: :__::;:...,· .. c.; ::. CCi"·.­

::-,2r..:: -:..: _ :.:.i ty a.s pr.sscr.::.b2c. by ·:..::e- Or~~:.:..- o:: ~c: . .:..:-.d :::::.::c"-:, L~s 
~G~r~ ;~ Appe~:.s. 

tdve consicieret ~ne ~~?lcye~·s r~~~0~t .. ·' -'l 
r~-:,,_ - • ...... r 

.:.:2c·-~clnS ?rovid.E:c. :Cy - -c.l:.e C-.)c."..:.:·c cf _:_c~·?C::2:.l.:, - '_'.) -:..C. •• i,,c"/2: 
~:-r~~ ~2-·.·=: :._rJ.t2~,2:.s·t Cf j'.J.Stict:- c" ,\-.-e ~e:r.~ .. ~~Q t::~~ · :.:,:~;J.~ ·,:.() a~ .. ~!E:: 

~------- :,; :0:_"t,i~~vr~ -'.:c De se-:. ~c~~ 2.. :12·-~\, f~ec..~.=-:.:--_2"_ ~:·:~~~ .--~-.::.~·.t.~~0:c 
; -- . , __ ...;.,. 

-~ \t.:... ~:. •2~-.. ~:..:..: c.. ~ve l op,.:!ci ~ -~:-- ::e the __ 2 st :t.221. r i_:--.. ;· ~,:>:.: :.. :: ~:..:. ~~ ,-.:,. ~-" c.. :..~?'2 2:.. __ .. 

d.:J.J..c :- :~.-~~::. i:.:-:~e ~<.e!G:'.'C:.:.. sna: :_. de·ccr-.r:.:.nE: L: ---- ~ C;a.::. .......... ' 
···-- -'l '---'-"' ( if so, aware. 

IS SC C.:S-.D:C~:.;. 

DOROTHY HIGGINS, CLAIMANT
Reiter, Bricker, et al. Claimant's Attys.
Gearin, Landis & Aebi, Employer's Attys.
SAIF, Legal Services, De'fense Atty.
Order of Remand to the Hearing Division

C..~ Jar.uc,ry 2.1, l:^o0, V& issued u,r. Order or. Re\i'_v in
zl'.is me. We found nhc cladr.^rrc  had not tiir.oly fill her
rlai::.. Ko other issues were decided hy the Bcird. '.■ne
cls.i:v.ci.'.t appealed this case to the Court of . .I’leals.

an opinion filed September 2, 198C, un .: Cou:’. C'l
.■. 'peal:. reversed the board's o.ader and remandeu uhii. Jasi v i
une bv. rd. 'rhe Ccuru aid nor find the er.plc;.'er hau h rer. ; ,o~
* v.dio..c. • by uhe claimant' s .late filing and did’nou ii::i‘Lr.e'‘'  
_;.,air:..:..'.r ‘ s claim was barred. Since rhe clair.c.nu hi'..r not
briefea rhe cornpensability iSL/ue before the loar.:: ci'"rhe dcu_
. ..•.i s..nce several cases had been decided by uolt".
and th:. Court of Appeals affecting the rules ci lav, ro be
aO pliei ro rh_ ;: case \:hich r’’.e Court found co'..ld si '’i., .o.h:;f:r..t.:
10zec'r 'HIS Cc.se, 'me Courr i iiaea rhs cn.. uo  .cw n

de’.mmine if the claim is ccmpenaable, anb ir' 'sc ■ o ji,:erc
appro' iare compensaricn. Tne Jucgi ’.  n'o ana .'.a vaarc; ..'as 
issued _n this case on Ocrober 15, 192C. ’ , ■ '

 'n Decerr.b er 1, lybu,'the em'plosu. r rec :,sj’..ed rni Bclh: ..
suppl'i.’.'.ant the record with a report from tl.e claim ’.t.'s
r.’eau :':g physician, bm. G. L. Sw'ift or tc reoimn rl. :: recm
for tne receip’z of additional evidence as m_.'_ :.r ne :.r "r_i i . .a
i..'.u n.' cessarj’ 'oc maxs a ccmiplete decisicn cn r.' e is”_.,.t.; cc. • ocr.
ser.i b ■ lity as prescribed by rhe Order or. Rec..and from: tl.e
.louru C' f .appeals.

b'c have considered rhe employer’s recyie t a.’.f .mu
l.rac’_ons provided by. rhe Cour c cf Appeals. bo ac..ieve’  
rhe be:. ::, interes'c cf justice. .ve remi.nd this ca'oa ’oo .:he 
l_ar:’’ s bivieion tc be set ror a new hearing. . I'he .he.’.'oree
si;!  .mnsider all rhe eviaen ee in rh_s ren...,’u plus a.'.y :'.o..
u’ v^ den .m developed since the ..ast hearing and is.iua on appeal
able  r 'I'aer, I’.oe .'^ezeroe. sha. _• de'cerrar.ne lo zs.Li r. 
compan.sable and, if so, award apprepriare co.’.'.pensatisn.

If IS SC CADIlIuib. •

WCB CASE NO. 78 1883 December 16, 1980
#

#
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CASE NO. 79-7273 December 16, 1980 

YAKU KAMIS,~CLAIMANT 
Dennis·W. Bean,.·ancl,· Gracey & Roeschlaub, Claimant's Attys-~ 
Rankin, McMurry, et _al, Employer's Attys. 
SAIF ,·-·Leg·a1:. Services,. Defense Atty. 
Request- for Review by Claimant 
Cross Request by Employer, 

~~e claimant and the employer seek Boarc review of the 
Refe::::-e:e's order which granted the claimant adc.itional cornpen­
sati0~ equal to 52.5° for ~5% loss of use of his left les, 
nakir,g a total award equal to 75° for 50%. -loss of his lE:ft 
leg.. The clainant contends he is permanently and t::i-:.ally 
disat:~a. The employer contends the award of compensat~on 
qran~~d by .the.Referee is excessive. 

We find that the Re=eree cor1ectly recited the facts 
of t~is case in his order. 

hiter de novo review, the Board modifies the R~fere2 1 s 
crder. We de tot find that the evidence i~-t~is record sup­
ports the award of compensation the-Referee grantee to t~e 
c:ai~a~t. The Board finds the repo=ts of Cr. Spec~t are 
pers~asive in this· case. On December 4, 1979, he indica~ed 
that clair.iant's impairment was mild and t:iE:: :5% aware. <;ran­
ted by tr.e July 3 ,_ 157 9_ Deterr!iina tier. Order was appropri.a t.e. · 
Tte ~edical evidence indicat~s that the claimant is capable 
of ret·.irninc; to work at any job which does r.ot req:·.1.::.:-e pro­
longec walking or ?tanding c~ place great demands o~ his 
k:::ee .. Dr. Soecht felt that the claima:it would.do better in 
jbbs which ai16wed him to s{t, such as bench ~ork._ The · 
claima~t testified he has continuing difficu~ty with r.is 
leg a~d cannot knee:, stoop, crawl, run or kick. Ee is 
able to sta:::1d for three ho"L;.r::: and walk for two to tr.ree 
hours without exper~2ncing pain in ~is knee._ ?~e claimant 
tes~ified that he can do so~e lifting and can drive abo~~ 
two :-~ours before he develops aching i:-i the knee. Based 0:1 
tte ~vidence in this case_aLd conside~ing t~e test to be 
app2..:...E:d in cietermining the extent of disabi_lity, w2· find 
that ~laimar.c is not permanehtly anc ~otally disabled; ~~ 

fact. we find the award of compensation srar.:.ted by tr~e 
~efe::::-ee is excessive. We find tr.e clainant is e:icL;.led 
to an award 0£ co:npensation equal to 45° fer 30% ·loss of 1.:se 

-of his left leg. 
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WCB CASE NO. 79-7 73 December 16, 1980

YAKU KAMIS,iCLAIMANT
Dennis W. Bean, aaad-,^ Gracey & Roeschlaub, Claimant's Attys.
Rankin, McMurry, et al. Employer's Attys.
SAIF,'•Legal; Services >• Defense Atty.
Request for Review by Claimant
Cross Request by Employer-

The claimant and the employer seek. Board review of the 
Referee's order which granted the claimant additional corapen 
saticn equal to 52.5® for  35% loss of use of his left, leg,
making a total award equal to 75° for 50% loss of his left
leg.. The claimant contends he is permanently and totally
disabled. The employer contends the award of compensation
granted by the.Referee is excessive.

We find that the Referee correctly recited the facts
of this case in his order.

After de novo review, the Board modifies the Referee's
order. We do not find that the evidence in this record sup­
ports the. award of compensation the Referee granted to the 
claiir.ant. The Board finds the reports of Dr. Bpecht are 
persuasive in this' case. On December 4, 1979, he indicated
that claimant’s impairment was mild and the 15% award, gran­
ted by the July 3, 1579 Determination Order was appropriate.' 
The medical evidence indicates that the claimant is capable
of returning to work at any job which does not require pro­
longed walking or standing cr place great demands on his 
knee. .Dr. Specht felt that the claima.nt would do better in
j'obs which allowed him to sit, such as bench work.. The 
claimant testified he has continuing difficulty with his 
leg and cannot kneel, stoop, crawl, run or kick. He is
able to stand for three hours and walk for two to three
hours without experiencing pain in his knee. The claimant
testified that he can do some lifting and can drive about
two hours before he develops aching in the knee. . Based on 
the evidence in this case,and considering the test to be 
applied in determining the extent of disabilitv', we' find 
that claimant is not permanently and totally disabled; in
fact, we find the award of compensation granted by the 
Referee is excessive. We find the claimant is entitled
to an award of compensation equal to 45° fer 30% loss of use 
•of his left leg.
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~he Referee's Opinion and Order dated June.3G, l980 
is modified. . : .. •.:_;: 

The claimant is hereby granted an .award of comp_ensa-. · • ·· 
tio:.:-i equal to 45g for 30% loss of use of his lef.t-, leg. ., 
This award is in lieu of all prior awards of scheduled . . •:> 
disability the claimant has been granted for this inj'ury. 

The remainder of the Referee's order is affirmed . 

WCB NOS. 79-5749 & 79-6615 
! I ii 

JOHN LAUGHLIN, CLAIMANT 
Charles D. Maier, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Remand 

.• £· 

Dec"ember 16, 1980 

2· . ..:._:.:C!:""_-_0.·,':' I· 

_.._ - \7 i .s -- :...:· .... 
.r.\:~s~ u ~ ~~•- TL~ , 

re.:c;uc.:s~..:::d L-:is c2..sc be :ceman.cieC:. .::.:. .:'.·,c ~-:-:; .,::. --•:S ,-; 
:5;,2f 1c;:cec rlannix i,·ss·;.2d his Op~:-::::c~·: .:...;· . .:1 C.-::,: .. a:· c:· 
lS-3::: i.r-a th.is c:i.se ·.-.::1icr; ·-::C.e SAI:' c:.::~:<::£.:...:.:.~::·, 

_:.:.~.d. ::ne c2.airr~c.rit :nc.. vc ~eguc:st t~~~ 3~~: .. :: ~- '":.o :: ..:·'t~~\T,. 

:::...::·~"8V"~r, :;:-1 A·· .. :S:·~st-. 25, ·lSE·c_. ·.:;!e cl=-.i.::-:.a:-:t+-..:.~·-·.:.•~::-:"·i•/2:-:·~ ::. 
:·-: .. :: y l c .. ~- :.:- ~:·.1 / ~·~1-:.c.. t.I",e c j_~ irnan t I s ~Jb.y sic: :..a;;. 'rc.:_r~c ::J-: ~c: ~ ,: :·, .-· -2 : .. .::.._·: 

~~ ~~i-~ cla~a to ena~le the cl2i~~~~ ~o ~n~~:~~ ~~~~]~y. 
S:1i12: s:~ ... ~~~- 1 '° c:, :.:c t.obe r S .· :. 9 8 0 Cc~-:.:.. 2 :t. : ~vp-2:---~ ~ ·:~ :· ·:.>.e. -c · _ ... ~.:-:: ~~~ .. ::. 
t. ·_:~~=-- ~.:..1g· l-.~s ~een . re~-i.::GsteG t . .-.;. ;.:.[~~~-·~ ~-:_cf.;.i.~:... ::.. }· t.~ ... ~e .:-~ .. .:.~::~.::.!'~·.:.. 
t.:·:·_~ c: ; ... :·_~-n~~---...: :.:.:·-~1-:es.t.~~ tr.at ·;::~-1~s 22...s-.:::! :)e :_-~;~----~i~•2(. -~-- ~1-2. 

.:~~~~j_ __ j _; ~=-\;- ~ sion so t:-...a~ t.:H:. 2ve~ .. t..:., c.r~sit . .-· · .. , ... ,,.. · --~- -· 
:-!E.:~:.:-:~:-.· :;C,·J.1:.~ ·.22 ft:;.ll.)t aC.C.res~~d ;:.~1 ~ ;.efc;:.:~~- _ .... c ~>-· . ..:.~ 

,:,··;·t:o,=.1...; ..... :_~.-2 ~E.:l~~:::.nC.ing 0£ ~t~i.:: 2C...30 • 

.:. '.:!Vie\·lE.:C.: 

':, ou2.ci. l:,e: 
. :!.( 

.. ~.-::, c:· _ _;8 \.;0:cs::. rern::;.~-_ci.1::c..:.:. to :?.e::ere:~ ha·.-_n.::.x· :fc;.- .:.:::~-:::-;:·: :,_~~-·.:.-.c.-. 
;_;, ~ 'Cl-: co 2':.C..c.i ·..:.:.. :;:-:c. l evidence t:12.-:: ~hG C ~ .:.L::...::::-:-: ~-.,_,:::::. -:>..:.cc:..:-.~:." 
~~d c~~tiidcr: __ o~ cf ~~e pro~~~ety of ~~e SA:?· e~~~~~ o~ 
:_:·_.c:.:i~-~-::ig -~his clai:::1. 
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The Referee's Opinion and Order dated June.30,

is modified.
•1980 #

The claimant is hereby granted an award of compensa­
tion equal to 45° for 30% loss of use of his leftleg.
This award is in lieu of all prior awards of scheduled ,'
disability the claimant has been granted for this injury,

The remainder of the Referee's order is affirmed.

WCB NOS. 79-5749 & 79-6615
n . li

JOHN LAUGHLIN, CLAIMANT
Charles D. Maier, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Remand

December 16, 1980

..

% • 'V^ ^

;iC'a evc
 ..;iylcq

c.m.

■_ !.'.U C

I'eari;
C'/CCSi

November 7, 1980, the claimant', by ,
requested this case be remanded r

sn. Referee Mannix issued his Opinio
14, ii3'i in this case v. hich  'he SAIF 
and the claimant have request the 3c

r, on Aufj"ast 25, 1980.   he ciaimarh
ram. a^'.a the Cxaimant's  physrcaan req 
. i claim to enable the ciaimar.c to und

.na Or 
v_c pcra
and to
L'.ae !;T'A'en' 

• cn #

on ^ 'tcber S, 1980 denied reopenin; ■c/.e o.
:;_.ng' r.as neen ,req aesrea :.n
^ uiman ,, quested tha c this

0 
: Se OS ri.;.

Div Sion so that the events arisin 
cd’uli be fully aedreseed by a Refer
the rem;ancinq of chis case.

hfo nave ceviewea tne cor.cenrioc.s cz un e
nd mac. at v.ouad be an me cecz an ceres'cs
.is c' je were remaizded to Referee Ma. .nax fc

.i eional evidence than the claimant
_ ;.. a c /.

: me aca;
.d cez.sadea'c —on cz rhe
.opening  chas claim.

It IS SO ORDERED.

iroyraety o: oA  ' c

m
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CASE NOS .. 79-8193, December 16, 1980 
. 79-4518 & 79-4519 

MARIE !"B. MYERS1, CLAIMANT· 
Stanley Fields, Claimant's Atty. 
Scott M .. Kelley, :Employer~ s "-tty. 
SAIF, Legal Services, •Defense Atty. 
Orde~ on Reconsideration 

On Noverr.::i1::r 24, 1980, we issued an Order on Re-.~iew _.1 

this case which affirmed the Referee 1 s awar~ of p~rmanent 
partial disability·compensation and assessed a pe~~lty equal 
to 25t of the temporary total disability co~pensa~icn due 
from A?ril 18, 1979 through April 26, 1979 for tha carri0r 1 s 
lat8 payment or compensation. 

T.he carrier, by and ttrough its attor:-.-2~·, rec1i..:.~sted. ;::::e 
Board reconsic.er its Order. It provided t:~2 Eoard wit:-; a 
copy of a cteck showing it had paid the claimant c02peL~a-

. h. - . . . 11 f A . 7 7 ;- 1 9- 9 -.:ion on is =:::..rst :::.nsta ment. o pr1. __ ::i, _._ I aL.:-.. not er.. 
April 26, 1979 as re-::ited by the Board •. ". 

t8 have reconsidered our order as re~~~stet c~ the 
~i~~~~g that the first installment of compensacion ~as pai~. 
0:i A1:,::il 16, ·1979_ '::.'he enplcyer ll.ad notice oi cla.imant's 
inj~=y on Ma~ch 30, 1979. The first install~ent oi con?en­
satio~ should have ~een made on April 13, 1979. ~t2refo~e, 
o~r c~der is ame~ded accordi~gly. 

ORDER 

Claimant is grant.ed an additional 25% oi comr;,er.satio:i. 
for ·t:.:mr;iorary total disability from April :_3 thro·..:s:i April 
16, l~79 as and for a penalty for the employer/ca~rier's 
:..ate 2ayrnent af compensation. This.is in lieu of o~r prG;­
vious order. 
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WCB CASE NOS. .79-8193,
79-4518 & 79-4519

December 16, 1980

MARIE fB. MYERS:, CLAIMANT
Stanley Fields, Claimant's Atty.
Scott M. Kelley, .Employer's Atty.
SAIF, Legal Services, Defense Atty.
Order on Reconsideration

On November 24, 1980, v;e issued an Order on Review in
this case which affirmed the Referee's aware of permanent
partial disability compensation and assessed a penalty equal
to 251 of the temporary total disability compensation due 
from April 18, 1979 through April 26, 1979 for the carrier's
late payment of compensation.

The carrier, by and through its atterr.. reauosted  he
Board reconsider its Order. It provided the Board with a
copy of a check showing it had paid the claimant com;pensa 
tion on his first installment of April 15, 1979 and not on
April 26, 1979 as recited by the Board., ■;

he have reconsidered our order as requested on.the
finding that the first installment of compensaui'on v’us paid ,
on A.pril 16, '1979. The employer had notice of claimant's
injury on March 30, 1979. The first installment of compen­
sation should have been made on April 13, 1979. Therefore,
our order is amended accordingly.

ORDER
Claimant is granted an additional 25% 'of compensation

for temporary total disabiliry from April 13 through April
16, 1979 as and for a penalty for uhe employer/carrier's
late payment of compensation. This is in lieu of our pre­
vious order.
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CASE NOS. ao;..1722 & 80-1723 

ELMER RADMACHER, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
Rankin, McMurry, et al, Attys. ·for SAI:f'.. 
Order on Reconsideration 

. . 

December 16, 1980 

0.~ ~ecem~~= 2, :0ao, th~ ~care ~ssaed ~~ C:ler 
.,~·.:.c:-: ·.;;.fL.rmec. .:...:nd. ado::)tec. t:-.-.. I~c:::::.::.-~e•s G;:.:..r.:'..~::-. :.:...·.·: _,::cs:.-:-. 
~-·:· . .:: ::.?.cc:::c. .:.wa::ded. the, .:::la.::.:-:-1~:-.:: is ,i-.:.t<.:...::-rn:~y r.c .. :t:~u ,.·..:. 2ca:::1 
. ·-\:·•·,; ,,,-,,,.;. c'i=-i·,.,.,::,,.., .. ,c, =>•·t··o·r1·,e,•1 -c.,•··u=-s .... -=- +·n"-· ·.-....... ,.,..-:·--.,~o .... "':···.-
-- c.:..... •••'- -'-"- .i. • .LC.i. •• r... - """"'- .. -~- --~ ..... .! ~ "-"- - -i;;:;. ..__....,u_"'-"- .-\.:...-, ·------....:...-. . 

.. :...-..:.. ~:_ .. :._.:;:.: U=d~ .. r ar:d. :-:-. ..:;di::y ·:.o =.llov...- c... .11orr:.iz:~ ... :.. 2.~·..:_.;::· .. t. ~• 

~- • ..!... s • ' ,. I.. • \' •., • . • • ·.:_:· .. ,= spe:r.·c ir. ;;i-,:;::i ... o:.:-.:.n,;_; · -:.:-1e c;;.s2. c:-. ._ ... v:.:..:,-.-. 

· ·· ·~·:~:.; ~a-~t:E:: ~ .:c for :: evic:·11.1 'f.,,\_·_ :J f i~ cC.. ~ 9:.:.' t:hi.::. :.· · · l.-. ,~: : . . 4'- -· .;.:.; ~-s. : _·.~ ~ _ .. 
~=~~s?c=t :nde~nity Co. a~d c:~im~n~ ~a~e ;ar~~~3 -~~ ~~~ ~£-
"l2v .. · ~io ::.ri2.f-.s we:::.o £~h.:d. 

did - --· .... v- c,.;. .............. , .... .. ·~ ~ : 

. . . .,.. -~. -._ , ........... 
~:<? .. ~~: .. · ... i:·. 3e:-~tlcv v. S.Il .. ~?, j~ 0:::-. ]~-· . .':)).· --.:~--- . ·-=··2.:_ :~-.s~·~. 
:· ::~ ... ~ · . : ... ~ a.tt~:..-~ley~' s tees cc..:.~-:::,t. ;J,:; ~-:...·-~:..:·:.s.:.. -... ~~:._: __ : ~-.c -'.., ...... 
s2~·.,_:....__ : :-~~..:. Ce.e:-.. ?ro ... 1.i~ed 2.-.-. 3o~rc: :e,/1.;;l E-~1~.:-. ·.:.:-!=..-~ : • .. ~::-.0 
· ··-· --- ·/c·,~--- ·.-... hc;.c. :.::-.:c1";.;.c::s·:.;;.L ---re ~,;_,-._:ie'.-: .:..:-,...:. ·.:.:2: c .. , .. __ ;:1.::..:-.·:. 
~::~;:;~ai~~~~~~ - ~ • 

~"L.:....~J..(:j;-.r:_~-.. ~ .::.1-~e Efe:.:""'.t:e~,. (s· ... ?:.:-;;;.) :::-:•w:.iO:.-.c..~2. ·.-:(:. \.,t.\:.= •. _: c~~~: .-
~~--i-.:. I ,S /: • .".::to::_:-~-. .!:_.~:•~ S .::"2.S'~~t-;·:_ • 

. ' . 
C ..:.2. ~.--:.:~:::. "'C. • .S 

CLAIM NO. ZD 44348 

JERRY SNETHEN, CLAIMANT 
SAIF, Legal Services,·Defense Atty. 
Own Motion Order 

.... :.~ 

.December 16, 1980 

The claimant sustained~ compensable low back injury 
on Ausust 9, 1974. His clair::.was closed by a Nover.1bt.r 13, 
1974 Determination O:cder which granted him an awar5 of 
ternpo~ary total disability.coDpensation. His aggravatio~ 
right3 have expired~ 
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ELMER RADMACHER, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
Rankin, McMurry, et al, Attys. for SAIF.
Order on Reconsideration

WCB CASE NOS. 80 1722 & 80 1723 December 16, 1980

0.'. December 2 r 3 0, the .'C s i rd L c sued »r. w'a aer 1; :\c O’.*/
.^nach n.1 finr;ec and aciOpted tl.'.. r.e 1. '3 Coin.on a

a bciirc. awar ed the Ola imar. . aa *UO if ney no f a . o 0o wi rd
_avel. The cia imant' c* «a u to'rr; :I'j r eque s t£ the ooao'a ;econsi. ior
.1. o Pr..or Ora'. r and m. dify to a'' 1 ow nom.inal aoo0 r. .1. ' ’ — e o .L or
* a s a ..a soena in fl_ . ito rincf' th.e Ci. c e on V i OV; . • '

request ror reviev; filed z'j t'hi
ir^r.spcrt Indemnity Co. end cleimano  vare o.
'dav. .• do triof s ver^ filed.

j.ne

11.0 loaol did no'o c Wiiird c_aio.ant *'3 afrttn.  .. .. 0 b0  
 0 o. 0 c. nor o i ±e a .orie;.: '.•non.a no B■ . a _o ...r'3

I OO i;: Bentley V. S.ll?, 0 :: Or. Ann . •: o ... . y S C A 9 71
. O . ,..o ao.torneV ' 3 lees oa.nnot. ba •" ran'loa ."'J..*.c  ...
ser'.'. .. . : had been nprovided an board 1 ever £ ' /a ahoo .’i the
O .'.plC y^.o/carr:.or ha,d roqufcsnea the \'iev.' ana one c..:.. ar.
.■.w.a p _evaj j.e.j.. ‘

lo_lcv.'_:' ': one Eentle^ ,;o  ora) r aionai^a . '.'.'o acr' '.j' C 0^4. 1 ^
^no' 0 notornni's re.quasn.

ORDb

e c—Oi.".'.nne ■ o anoorney‘ 3 racuns a that ;. ha .learn C. V. Ci — S.4
' m: a 1. w 'n(_y' ree is ceniea.

December 16, 1980CLAIM NO. ZD 44348
JERRY SNETHEN, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

The claimant sustained a compensable low back injury
on August 9, 1974. His claim was closed by a November 13,
1974 Determination Order which granted him an av/ard of 
temporary total disability, compensation. His aggravation
righus have expired'.
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:n_ Septemheri~l980_;, Dr. Spady reported that the claima::1t 
had been· symptom-free fror.l August 197C to that time. He 
iCi::t t~1e claimant I s primary problem at that time was his·· 
o.v.ert:w£ight8whicnLover·stressed. his back.. Dr. Spady did not 
fe~J..v:.;.ati any-.. tr~atment would eliminate the claimant's weight 
probler.-,· •. K0Itlwas hislopxn·ion :that the claimant had a nodest 
a...."uour.·.;.'.of- residua:l'.'''impa'frraem: from his injury and ".:~·sat the" 
cla.i:rn.arit I s ··co'ridi tion was medically stationary. Al so, he 
felt the cniropractic treatment the cla_imant had been ur.d.er-. 
going 'was not benef i'cial to the clainant'. · 

. On.September 19, 1980,.the SAIF Corporation (SAIF) re-: 
qu_estE:d this· claim be closed and a deternination be :made ::,f 
clair.,ant's entitlement.to conpensation. SAIF had not paid. 
·any te.·r1porary ·to.tal disability compensation tc. the claimant. 

·The Evaluation .Division of the Workers' Co~pensation Dep~rt­
rr.ent en ·oec;::er.,ber l; 1980 recommended that tr.is cla:L-n be 
closed without the awarding of any additional temporary total 
disat2.li ty" or. permanent partial disability .con?ensatior.. . . 

. ~e have reviewed the record and do.riot find that the 
Board was ever requested to exercise its· OwT. raotion juris­
dictior.. · and reopen this claim. Medical care and treatme::-}.t 
has been provided by the carrier under ORS 656.245. · The claim­
an-t hc.s not lost any time from work, and the evid.er..:::e does not 
incicate that he is entitled to an award of ~ermane~t partial 
disability compensation. The~efore, the Beard fines ~his 
claiE shouia ~emain closed. 

ORDER 

7his claim is to remain closed. The claimant is entitled 
to continue to receive medical care·:and. treatment related to 
his original injury pursuar.t to ORS 656.245. 

WCB CASE NO. 79-10, 944 

THOMAS SUTTON, CLAIMANT 
Robert H. Grant, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

December 16, 1980· 

'I'he SAIF Corporiition ·(SP.IF) se:eks Boa.re·. revie .. : ·.)f -c;· • .:: 

RefereE.:' s · Opinion and Order w~'1ich g::.:a.:ted che clai:::.;;:;.:-.t i..n 
aw&r6 cf addit:.iona.l ccmpensation eoual to 64 ° ::or :c·;. l!::-.­
schedu:ed disability, making a tot~: award.uf co~p~~sa~ion 
aqual ~o 96° for 30% unscteduled disabilitv for h~~ ~ac~ ~n­
ji.:.::y. The !'.:F.IF con.:.ends 1:::i.s award ~f addi ~ici:-.'al .:..:.~.1pen~:::.:t:.io:-, 
is ~o~ supported by the evid0~cc. 
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• In September‘s 198O v Dr. Spady reported that the claimant
had been' symptom free from August 197C to that time. He
ielt the claimant's primary problem at that time was his"
.overnweightSwhichboverstressed his back.. Dr. Spady did not 
feeli thatj any ^treatment would eliminate the claimant’s weight
problem.. K itIwas hislopin'ion that the claimant had a modest
amouhtlof■ residua l'''impa'irment from his injury and that the'
claimant' s' co’hdition was medically stationary. Also, he
felt the chiropractic treatment the claimant had been under .
going was not beneficial to the claimant.

On September 19, 1980, the SAIF Corporation (SAIF) re­
quested this claim be closed and a determination be made of
claiiTiant's ' entitlement, to compensation. SAIF had not paid
any temporary total disability compensation to. the claimiant.
The Evaluation Division of the Workers' Compensation Depart­
ment on 'December 1, 1980 recommended that this claim be
closed without the awarding of any additional temporary total 
disability or permanent partial disability .compensation.

.We have reviewed the record and do.not.find'that the
Board was ever requested to exercise its own notion juris­
diction and reopen this claim. Medical care and treatment
has been provided by the carrier under ORS 656.245. ’ The claim­
ant has not lost any time from work, and the evidence does not
indicate that he is entitled to an award of permanent partial
disability compensation. Therefore, the Beard finds this 
claim should remain closed.

ORDER ...
This claim is to remain closed. The claimant is entitled

to continue to receive medical care’and treatment related to
his original inj.ury pursuant to ORS 656.245.

WCB CASE NO. 79 10, 944 December 16, 1980

THOMAS SUTTON, CLAIMANT
Robert H. Grant, Claimant's Atty. 
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation ‘(SAIF) seeks Boarc'. revier, .’ .^f t:.e
Referee' s ■ Opinion and Order v/hich granted the claimant an
aware of additional compensation equal to 64® for lO'i un­
scheduled disability, making a total award.of compensation
equal to 96® for 30% unscheduled disability for hie each in­
jury. The SAIF contends this award of additional conpenaatio: 
is not supported by the evidence.
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We find the Referee co==ectly r~cited:~he ~a~~~-·of ~hts 
in his Opinion and Orde=. · ·. .. ., ... 
-~fcer· de nova ·r2view, c~e Board·rncdifies ihe ~e~e~~i•s 

Opi~ion and Order. The claima~t is 30 ·year£ old, ~as a~ 
~~th ~race education and was studying.for his GED-~~ ~he· 
::.i.me of the ):-.earing. He ·has worked :..n a lurr.be:i:- ·r.1il::. ana. 
\·:orkt.:::.:l for four 2nd one-half vears as a timr:>er fa:::.L:::. ':':-.is 
ir-,j~::::-y_ was diagnosed as a "mild" :ierniated · disc· at· Lie L4....::S 
=.2ve:._ on the rigl-.t. Ee has ::::.-eceivE:c. conser-.•ativ2 · c::-:at.r.,ent:.·· 
~~or ·.:.. t.. Dr• Saez feit the ~2..a.imarit s:.o-u.2.d be II re::a~i:i t=~t.E:C. • 1· 

=:t. Wc.:.5 J-.is opinio::1· t~"lut the clair.t&n'!: :::ad moderate .:-.::~~jEtctive 
5.na =---~_:·. ircz.l o~jectiv(.: "di sa;::;:.. li t'y" involving ·the :._ .;r•.·::ja:::;- S?i.ne 
as z. :2:esidual of his injury. No fur':.:1er -:.reat."1'.en·.:. ::--•. :s·been 
-.~re scribed for the clai:nant o.:.:her than to ric:t~rn ~c .Sr. ·s2.ez ·· 

. ' . 
as :1~eded. · Based o~ the evidence in t~is record ant·com-
:·_;arL:s · -cr,is case with other cuses we r.av.::: :cc.;:viewec., ~e :::in.ct'•·· 
::hat '~he award of · cor.1?ensation granted by tr.e Ref t:.::.:: C:::0 is· ,· .- · 
2xcessive. We find that the claima~t is en~itled to an iwtrd 
of cc~~~nsation ec~al to €4~ for 20i un~cheduled t~sabilitv ... ... . . .... 
for Lhis back injury. This i5 in l~eu o~ all piio~ aw~rcis 
of ~~scheeuled disability che claimant has ~een a½~ried ~~r 
tr.is injury. 

·..:-·.~e aeferee' s Opinion a.r.d Ord2r dated .:-un·e 13, l98 o 
~s rr . .::,:::.if i'ed. 

:i:r.e claimant is hereby ;;_;ranted an awa::cc: of cc::.::-,a~·.sa­
tio~ equal to 64° for 20~ unscheduled"disati~i~y fcT t~is 
'..Jack "i:1j ury. This .:iWard of compensation is· in lie·..:. .,of a:i.l 
?ricr ~wards of unscheduled ~isability the cl~iraa~~ ~as 
~~ceived for this i~jury . 

.-_:,:-.e re..T.c..inder of ::.he Ri::.::.:eree' s O?ir.io:·: c.nc. o::(.;.2r .:.s 
3.f :!: i:.:-:::-.2d. 
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' 

We find the Referee correctly recited', che . fact^ 'of this
case in his Opinion and Order. ... ” m

-\fzer de novo 'review, the Beard 'medifies the
Opinion and Order. The claimant is 30 years old,
 1th rrade education and was studying for his GED
time of the hearing. He has worked in a lumber'mi
v.’orked for four and one half years as a timoer fal
injury.was diagnosed as a "mild" herniated disc' at
level on the right. He has received conservative
for it. Dr. Saez felt the claimant should be "reh
It was his opinion that the claimant had moderate
and r..a.nimal objective "disability" involving the 1
as a residual of his injury. No further treatment
prescribed for the claimant other than to return t
as needed. • Based on the evidence in this record a
paring this case with other cases we have reviewed
that ’the award of compensation granted by the Refe
excessive. We find that the claimant is entitled
of ccipensation equal to 64*^ for 20% unscheduled d
for this back injury. This is in lieu of all prio
of unscheduled disability the claimant has been a^ v
this injury.

r^ereree s
has an
as the
11 c^nd
ler. This
t.'ie L4-5
cruatment' ‘
abilitated.'
subj active
•ur.'.'.Par spine
has been

0 Dr. ;Saez"
nd'com; 
, ■ we' find ”
U :^e -J. s
to an award
usability
1 av/aras
urded for

ORDER

Tne Referee's Opinion and Order dated June 13, 1980
is modified.

The claimant is hereby granted an aware of ccs.'^ensa 
tion equal to 64° for 20% unscheduled'disability for this
back injury. This award of compensation is' in lieu of ail
prior awards of unscheduled disability the claimant has
received for this injury.

af f ir.T.ac.
rem.ainder of the Referee's opinion and oio IS
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·ctAIM NO. AK 390 Decernbe·r· 19, 1980 

-RUTH _P. BOGGS, CLAIMANT 
Rei.ter, Bricker,· et al, Claimant's Attys. 
Schwabe, Williamson,' e't ·a1; Employer's Attys. 
SAIF, Legal Services, Defense Atty.· 
Own Motion Order Referring for Hearing 

On November 18, 1980; the claimant, by a_nd through her 
attorney, requested the Board to reopen this claim for her 
February i, 1973 back injury. The claim.was initially closed 
by a July 3,· 19j4· Determinatiori Order and the·clai~ant's 
aggravation :r·ights have· expired. The ·claimant has received 

· a total _award of compensation equai to 60% unscheduled dis­
ability· for. he·{ back. injury: The last aw'arci of· compensation 
was in May 1~17". ~h~ claimant con~ends th~t- her coridition has 
worsened' sipce·. the last arrangement of compe'nsation requiring 
further medical ·treatment, use of prescription medication and 
increased disability . 

. Dr~ Tho_mpson, in August· 1980, reported that' he_ had ex­
amined th'e claimant in January 1979·and ori August 15, 1980. 
He found th~ >cl.airnant had more limitation ·of. motion and fe·l t 
that her condition had.worsened to "some degree." It was his 
opinion that on the basis of the claimant's history and the 
evaluation that he had performed that the claimant did hav~ a 
worsening of her.symptoms and therefore had grounds for an ag-
gravat:ion :of ·11e·r cond'ition. . .. 

In December 1979, Dr. Mahan had reported- that the claim­
ant had greater trochanteric bursitis/tendonitis. In May 
1980, he stated that he felt this problem was related to her 
back problem. 

The carrier, on December 5, 19 80, advised the Board -tha t 
it opposed an own motion order reopening this claim. It in­
dicated ·that it would continue to provide for medical care 
and treatment pursuant to ORS 656.245. 

We have reviewed the information supplied to us by the 
p~~ties. We find that it would be in the best' interest of 
ih'e · patties and in the best interest of justice if this matter 
w&~~ r~feried to the Hearings Division to be .set for a hearing. 
~ 1- r , , . [ •• L t ~ __ ;_~ -•-·•·~ - ... -~- ~ •-- -..---~ .T 

'Th1e'. 1 Referee ··shall decide if the claimant Is current bu.ck 
co'nditio"n·and her bursitis/tendonitis condition is.related 
to her F~brua~y 1, 1973 back i~jury.and r~pres~nts a wor­
sening thereof_si!).ce the :)..ast·award or arrangement·of com­
pens~tio~-in t~i~ claim. Upon the cbnclusion of the hear­
ing~ the Refefee, s~all cause a transcript of the hearing 
t? ~e preparea~~ 1 Jh~ Ref~r~~ shall forward.t~is along with· 
h1:s -recommenq.?1;.1on. 1.n this ca_~e and the other exhibits in-' 
troduc~~-at,~he he~ri~g to the Board for iti consideration: 

... 
IT IS SO ORDERED •. 
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m
CLAIM NO. AK 390 December 19, 1980

. RUTH P. BOGGS, CLAIMANT
Reiter, Bricker, et al, Claimant's Attys.
Schwabe, Williamson, et al, Employer's Attys.
SAIF, Legal Services, Defense Atfy. 
Own Motion Order Referring for Hearing

On November 18, 1980^ the claimant, by and through her
attorney, requested the Board to reopen this claim for her
February 1, 1973 back injury. The claim'was initially closed
by a July 3, 1974' Determination Order and the*claimant's
aggravation'rights have'expired. The claimant has received
a total award of compensation equal to 60% unscheduled dis­
ability for her back injury.' The last award of'compensation
was in May 1977'. The claimant contends that her condition has
worsened since the last arrangement of compensation requiring
further medical 'treatment, use of prescription medication and 
increased disability.

Dr. Thompson, in August'1980, reported that' he had ex­
amined the claimant in January 1979'and oh 'August 15, 1980.
He found the'claimant had more limitati'on‘of motion' and felt' 
that her condition had worsened to "some degree." It was his
opinion that on the basis of the claimant's history and the 
evaluation that he had performed that the claimant did have a
worsening of her,symptoms and therefore had grounds for an ag­
gravation 'of ner condition.

In December 1979, Dr. Mahan had reported, that the claim­
ant had greater trochanteric bursitis/tendonitis.• In May 
1980, he stated that he felt this problem was related to her 
back problem.

The carrier, on December 5, 1980, advised the Board that 
it opposed an own motion order reopening this claim. It in­
dicated that it would continue to provide.for medical care 
and treatment pursuant to ORS 656.245.

We have reviewed the information supplied to us by the
parties. We find that it would be in'the best'interest .of
t'he parties and in the best interest of justice if this matter
were referred to the Hearings Division to be set for a hearing

, •[.. . ...... ........I.  :.. . ___ _ _______________
' Th'e''Referee’shall decide if the claimant's current back 
condition'and her bursitis/tendonitis condition is.related
to her February 1, 1973 back injury and represents a wor­
sening thereof since the last'award or. arrangement of com­
pensation in this claim. Upon the conclusion of the hear­
ing, the Referee shall cause a’ transcript of the hearing
to be prepared:'^.'The Referee shall forward, this along with'
hi s recommendation, in this case and the other exhibits in '
troduced .at'the hearing to the Board for its consideration.

IT IS SO ORDERED.  333 



     

   
     

     
         
  

        
           
          

       
       

          
      

       
       

           
       

           
         

         
     

      
     

     

    
     
   
     
    

       
          

        
          
       

         
       

         
          
           
          
 

CASE NO. 77-6519 Dec~mber 19, 1980 

ADREAN T. BOYCE, CLAIMANT 
Bloom, Ruben, et al, Claimant's Attys. 
McMenamin, Joseph,. et al, Empl_oyer'• s Attys ~--. 
SAIF, Legal Services, Defense Atty._ 
Order Denying Motion 

: • ~- t' · ... · .. 

On November 24, 1980, the claimant's attorney requested 
the Board modify its Order on Remand of September 17, 1980. 
He contends he is entitled to fee for prevailing on bb­
taining the reinstatement ·of the Referee's order which. 
granted the claimant an increa~ed award o~ compensation. 
The ~oard had initially raodified the Refereb's order and. 
reinstated the Dete'rmination 'order award of compensation. 
The Court of.Appeals reinstated the Referee's order.· The 
clainant's attorney had previously requested th~ Board and 
the Court ·of Appeals to grant hi'm a fee ·andhis requests· 
were deriied.. · · · 

After again reviewing the record in this case and the 
claimant'~ attorney's request, we find no r~ason to modify 
the order. Theref¢re, the Board denies the claimant's. at-
torney's motion. -

ORDER 

The claimant's atforney's moiion dated November. 24, 
1980 is denied. 

WCB CASE NO. 79-9035 

- PAUL G. BROWN, CLAIMANT 
James F.· Larson, Claimant's Atty. 
Roger Warren, Employer's Atty. 
SAIF, Legal Services; Defense Atty. 
Request foi Review by Carrier 

December 19, 1980 

Wau~au Insurance: Companies (Wausau) seeks Board revi~~ 
of the Referee's opinion and oider which found that the 
claimant had proven a compensable· aggravation of his September 
16, 1978 injury~ assessed penalties and an attorney's fee 
for Wausau's late payment of interim· compensation, and· 
awarded the claimant 1 ·s attorney a fee for overcoming Wausau I s 
denial of the claimant I s aggravation· claim·. Wausau ·contends 
th~t the claimant failed' to prove a_ compensable aggravation 
<::.:laim,- and if he d·ia, · it is not· the responsibility of the· Q 
employer at the time of September 16, 1978 injury, and the • 
claimant is not" entitled to' an·award of additional permanent 
partial disability. 

.-334-

WCB CASE NO. 77 6519 December 19, 1980

ADREAN T. BOYCE, CLAIMANT
Bloom, Ruben, et al. Claimant's Attys.
McMenamin, Joseph, et al. Employer's Attys. _
SAIF, Legal Services, Defense Atty.. . ■ ■ • :'
Order Denying Motion

On November 24, 1980, the claimant's attorney requested
the Board modify its Order on Remand of September 17, 1980.
He contends he is entitled to fee for prevailing on ob­
taining the reinstatement  of'the Referee's order which 
granted the claimant an increased award of compensation.
The Board had initially modified the Referee's order and. '
reinstated the Determination Order award of compensation.
The Court of.Appeals reinstated the Referee's order. The 
claimant's attorney had previously requested the Board,and
the Court 'of Appeals to grant him a fee andhis requests'
were denied. . " ’ ' '

After again reviewing the record in this case and the
claimant's attorney's request, we find no reason to modify
the order. Therefore, the Board denies the claimant's at­
torney's motion. ■ • .  

ORDER
The claimant's attorney's motion dated November  24,

1980 is denied. ■ ' •

WCB CASE NO. 79 9035 December 19, 1980

PAUL G. BROWN, CLAIMANT
James F, Larson, Claimant's Atty.
Roger Warren, Employer’s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Carrier

Wausau Insurance; Companies (Wausau) seeks Board review
of the Referee's opinion and order which found that the
claimant had proven a compensable aggravation'of his September
16, 1978 injury, assessed penalties and an attorney's fee ■
for Wausau's late payment of interim compensation, and 
awarded the claimant's attorney a fee for overcoming Wausau's
denial of the claimant's aggravation'claim. Wausau contends
that the claimant failed' to prove a compensable aggravation
claim, and if he did,'it is not the responsibility of the'
employer at the time of September 16, 1978 injury, and the
claimant is not entitled to' an award of additional permanent
partial disability.
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We ·find theL~~~eree correctly recited the facts of this 
case in her Opiniori and Order. 

' >' ' H\f1'1·! P .. 1.s~ IC?_.;!.) ,-. ~ .. L,/! 1 i-1l'..i i : 

· f,,,, £ '.-,w~ r·eview. de,',riov9 and modify the Referee's Opinion and. 
,opi~ri~-· W~._d(?;.DPt .. ~~n~i.tha~ the· claimant has proven a compen:-., 
sable aggravation- of his September 1978 injury. The claimant 
oi:.-ig-~nally ,injured his back in January 1969. This claim was· 
closed by a June 22, 1970' Determination Order. The claimant's 
aggravation·rights on this injury have expired . . ' . . . . 

On September 16, 19i8, the claimant again injured his 
back. This injury was diagnosed as an acute lurnbosacral 
strain .. This claim was closed by a December 18, 197 8 ,Deter­
mination Order ~h~ch ~ranted the claimant an award of temporary 
total disabi'i°ity· compensation. 

On September 17, 1979, Dr. Wilson reported the claimant 
was reporting increasing_back pain. He felt the claimant 
was having an:: exacerbation of his chronic low, back pain 
which the claimant related to his September 1978 injury. 
Dr. Wilson felt the claimant was entitled to compensation 
for time los·s, and should be retrained since he was unable to 
retutn to he~~y manual labor. 

In March 1980, Dr. Short reported that he had examined 
the'~lalmant ahd felt the claimant'~ September 1978 injury 
did worsen the claimant's symptoms, -but had some question 
about whether or not it affected his underlying condition.· 
He was unable to find any organic findings of worsening of 
the claimant's back condition as a result of the-September 
1978 injury. He felt the claimant was "definitely worse 
subjectively. " 

',;,.•: . 
On the evidence in this record, we do not find the 

claimant has proven that his underlying back condition was 
worsened by the September 16, 1978 injury. The claimant haq been 
advised by his doctors since the 1969 injury not to return 
to truck driving or other heavy manual labor, but he has con­
tinued to perform this type of work. He received an award 
of comp~nsation equal to 208° for the 1969 injury. Dr. 
Wilson's report does ·not indicate the claimant is• in need of 
any ·additional 1:r·eatrnent and: only states that· the claimant 
needs retraining to avoid heavy manual labor types of work 
(the same recommendation that was made after his first 
injury). ·or·.· Wilson does· ·not relate the claimant's current 
condition to ·the claimant's 1978 injury, but felt it was an 
aggravation. of ·that injury based on the claimant 1 s "feelings. 11 

Dr. Wilsori does not base this opinion on any medical findings 
and d6es not eiplain the basis of his opinion. ~we do not 
find this report to be persuasive in determining if the 
claimant has proven a compensable aggravation claim. 
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m

We ’find thej^Referee correctly recited the facts of this 
case in her Opinion and Order.
RUVVi p.  U.A fj lAii; ‘ ' ’
}V._, [ ^.;V7e review. de,> novo and modify the Referee's Opinion and._ .
.Order;,.. We. do . not,_.f ind^.that the claimant has proven a compen , ^
sable aggravation of his September 1978 injury. The claimant
originally injured his back in January 1969. This claim was'
closed by a June 22 1970 Determination Order. The claimant's
aggravation rights on this injury have expired.

On September 16, 1978, the claimant again injured his
back. This injury was diagnosed as an acute lumbosacral
strain. This claim was closed by a December 18, 1978  Deter­
mination Order which granted the claimant an award of temporary
total disability compensation.

On September 17, 1979, Dr. Wilson reported the claimant
was reporting increasing back pain. He felt the claimant
was having an exacerbation of his chronic low back pain
which the claimant related to his September 1978 injury.
Dr. Wilson felt the claimant was entitled to compensation
for time loss' and should be retrained since he was unable to
return to heavy manual labor.

In March 1980, Dr. Short reported that he had examined
the’claimant and felt the claimant's September 1978 injury 
did worsen the' claimant's symptoms,  but had some question
about whether or not it affected his underlying condition.
He was unable to find any organic findings of worsening of
the claimant*s back condition as a result of the September
1978 injury. He felt the claimant was "definitely worse
subjectively."

On the evidence in this record, we do not find the
claimant has proven that his underlying back condition was 
worsened by the September 16, 1978 injury. The claimant had been 
advised by his doctors since the 1969 injury not to return 
to truck driving or other heavy manual labor, but he has con­
tinued to perform this type of work. He received an award 
of compensation equal to 208° for the 1969 injury. Dr.
Wilson's report does not indicate the claimant is in need of
any additional tifeatment and only states that the claimant
needs retraining to avoid heavy manual labor types of work
(the same recommendation that was made after his first 
injury). Df. • Wilson does not relate the claimant's current
condition to the claimant's 1978 injury, but felt it was an.
aggravation.of that injury based on the claimant's "feelings."
Dr. Wilsori does not base this opinion on any medical findings
and does not explain the basis of his opinion. We do not 
find this report to be persuasive in determining if the
claimant has proven a compensable aggravation claim.
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Short; on the other hand, questions whether.or not 
the claimant I s 1978 injury worsened his underlying back , · -­
condition. He found no objective evidence of any worsening 
of the claimant's condition. Dr. Short found only a subjective· 
worsening of the claimant I s condition. · ·< 

Based on this record, we find that the claima~t hai ½~t 
proven he has a compensable aggravation bf his Sept~mb~j~\6, 
1978 injury. He has not proven that the injury a-.ffected.his 
underlyirig back condition. Therefore, we order Wausa~'i' 
denial reinstated and affirmed. 

,: ' 
'.4, 

Further, we do not find the claimant is enti~led io an 
award of permanent partial disability _for· his September 1978 
injury. 

ORDER 

The Referee's Opinion and Order dated May 8, 1980 is 
modified. 

The denial issued by Wausau Insurance Companies on 
October 10, 1979 on behalf of this employer is reinstated 
and affirmed. 

The Referee's award of a penalty and an attorney's fee 
on the late payment of interim compensation.is affirmed. 

WCB CASE NO. 80-7029 

TERRY DORSEY, ·CLAIMANT 
Doblie & Francesconi, Claimant's Attys. 
SAIF, Legal Services, •Defense Atty. 
Order Denying Motion to Dismiss 

December 19, 1980 

Claimant's Motion to Dismiss SAIF's Appeal on the 
basis it failed to file a brief within a ~imely mann~f.is 
hereby denied. 

There is ·no requirement in the Workers' Compens~ti6n 
law or the Board rules which indicates that~ brief must 
be filed by the appellant before the Board will.review the 
case. ORS 656.295(5). While briefs are a si~nificant aid 
in the review process, the failure to.file a:brief is not 
grounds for a dismissal of a re~uest for review. 

. . ~ . 
This matter will.be placed on tne review docket to be 

reviewed by the Board in due course. 

IT IS SO ORDERED. 
-336-

Dr. Short, on the other hand, questions whether,or not
the claimant's 1978 injury worsened his underlying back ^
condition. He found no objective evidence of any worsening
of the claimant's condition. Dr. Short found only a subjective
worsening of the claimant's condition. .

Based on this record, we find that the claimant has' not
proven he has a compensable aggravation of his September ..16,
1978 injury. He has not proven that the injury affected.His
underlying back condition. . Therefore, we order Wausau’s''
denial reinstated and affirmed. _ •

#

Further, we do not find the claimant is entitled to an 
award of permanent partial disability for’his September 1978
injury.

ORDER

The Referee's Opinion and Order dated May 8, 1980 is ..
modified.

The denial issued by Wausau Insurance Companies on
October 10, 1979 on behalf of this employer is reinstated
and affirmed.

The Referee's award of a penalty and an attorney's fee
on the late payment of interim compensation .is affirmed. m

WCB CASE NO. 80 7029

TERRY DORSEY,■CLAIMANT
Doblie & Francesconi, Claimant's Attys.
SAIF, Legal Services, 'Defense Atty.
Order Denying Motion to Dismiss

December 19, 1980

Claimant's Motion to Dismiss SAIF's Appeal on the
basis it failed to file a brief within a timely manner,is
hereby denied.

There is 'no requirement in the Workers' Compensation
law or the Board rules which indicates that a brief must
be filed by the appellant before the Board will review the
case. ORS 656.295(5). While briefs are a significant aid
in the review process, the failure to file a brief is not
grounds for a dismissal of a request for review.

This matter will'be placed on the review docket to be
reviewed by the Board in due course. m

IT IS SO ORDERED.
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.. · .. t: , ·SAlf,'..1.CJ;.AIM NO. D .3?24 December 19, 1980 
(-• 'c ~ • + • : •• • I, • 

CURTIS G.·FAHY, CLAIMANT 
' •,.. ~~ ,. 

Myrie~, Qo~~te,r,_,et-: c!l, Claimant's Attys. 
SA~F, .Legal 1~er,vices, Defense Atty. · 
Own~Motion.Order.and Determination 

; .. 

O~ Dece~bei 2, 1980, th~ claimant, by and through his 
attorney, requested the Board rec6nsider its November 7, 
1980 Own Motion Order. This was based on receipt of addi­
tional medical evidence consisting of the chart notes from 
Dr. ·Nei'nma.n. Dr. Weinman reported that on May 18, .1980, . 
the claimant had difficulty getting o~t of bed and developed 
right low back pain which extended into his right thigh. He 
felt this was related to the claimant's 1974 inju~y and took 
the claimant· of~f work. On June 3, 1980, Dr.. ~·leinman felt the 
cla.i.Mant's cond'ition was back. to normal for him and released: 
the· Claima_nt f o_r regular work. 

· We hav~ reconsidered this evidence i~-this c~se and find 
this cia'im should be reopened under the- Board I s own motion 
jurisdiction.·' We find the claimant is- entitled to an award 
of addition?.l t;'emp·orary total disability from May 18, 1980 
through ~uri~ 3; 1980 less time worked bas~d on Dr. Weinrnan 1 s 
chart notes~ . 

ORDER 

Claimant is entitled to additional temporary total dis­
ability compensation from May 18, 1980 thri::>U_gh June 3, 1980 
less time wo_rked. 

ClaiI!l.a.rit.'s attor·ney is awarded a:°s·attorney's fee for his 
services at this Board review 25% of the increased temporary 
total disabil{ty compensation not to exceed $250. 00. 

WCB NOS. 78-422_1 & 78-4222 

HARRY GETTMAN, CLAIMANT 
Richard Sly, Claimant's Atty. 
SAIF; Leg~l S~r~ices, Defense Atty. 
Order on Remand 

December 19, 1980 

On July 24, 1979, the Board issued an Order on Review 
in this case granting the claimant an award of compensation 
equal to 192° for 60% unscheduled disability for his low 
back injury. This case was subsequently appealed to the 
Court-of Appeals and eventually to the Suprecie Court. 

-337-

o

o

CURTIS G, FAHY, CLAIMANT
Myrick, Coulter,,et al. Claimant's Attys.
SAIF, .Legal iSer.vices, Defense Atty.
Own'Motion.Order  and Determination

.• ,,c , SAIFjCUVIM NO. D .3824 December 19, 1980

Oh December 2, 1980, the claimant, by and through his
attorney, requested the Board reconsider its November 7,
1980 Own Motion Order. This' was based on receipt of addi­
tional medical evidence consisting of the chart notes from
Dr. ‘VJeinman. Dr. Weinman reported that on May 18 ,.1980,
the claimant had difficulty getting out 
right low back pain which extended into
felt this was related to the claimant's
the claimant off work. On June 3, 1980
claimant's condition was back to normal 
the' claimant for regular work.

of bed and developed
his right thigh. He
1974 injury and took 
Dr, Weinman felt the

for him and released;

’ VJe_ have reconsidered this evidence in' this case and find 
this cla'im should be reopened under the  Board' s own motion
jurisdiction. ' We_ find the claimant is entitled to an award
of additional temporary total disability from May 16, 1980
through June 3,' 19.80 less time worked based on Dr. Weinman's
chart notes.

ORDER

Claimant is entitled to additional temporary total dis­
ability compensation from May 18 , 1980 through June 3 , 1980.
less time worked.

Claimant.'s attorney is awarded as ' attorney' s fee for his
services at this Board review 25% of the increased temporary
total disability compensation not to exceed $250.00.

WCB NOS. 78 4221 & 78 4222 December 19, 1980

O

HARRY GETTMAN, CLAIMANT
Richard Sly, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order on Remand

On July 24, 1979, the Board issued an Order on Review
in this case granting the claimant an award of compensation
equal to 192® for 60% unscheduled disability for his low 
back injury. This case was subsequently appealed to the
Court of Appeals and eventually to the Supreme Court,
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Supreme Court, in a decision ·entered September 10, 
1980, reversed the Court of Appeals and the Board and re- ~ 
nanded this claim back to the Board for fuither. consideration~ ~· 
The Supreme Court found that the Board and the court of,~-
Appeals liad reduced claimant's award of cor.-ip·ensation · based 
on its findings that claimant had "potential" for retrai'n-
jng. The Supreme Court stated that the q~estion of whether 
or not a claimant is permanently and totally disabled must 
be decided upon the conditions existing at the time of the 
hearing. Therefore, this case was remanded.to the Court of 
Appeals with instructions to remand it to the·Bo~rd for · 
consideration in light of the Supreme Court's findings. 
The Judgment and Mandate of fhe court was issued on November 
G, 1980. 

·. The Board, in. light of the Supreme Court's in'structions, . 
. after reviewing the entire record, affirns .its prior order.· 

TTe find that the medical evidence in this case by itself doe~ 
not entitle clainant to an award of perP.'lanent and totai a·is..:. 
·ability. None of the doctors who treated or examined cla~m~· 
ant found him physically permanently and totally disabled. 
Dr. Khan ~ound claimant totally precluded fr6rn his r~~uiar 
occupation; the Orthopaedic Co~sultants felt clai~ant~buld 
retur~.to his. regular occupation but with lirnitatici~s hn)· 
lifting and ·only infrequent bending. .These physic ia.ns" ·' · · 
rated clainant' s impairment as mild. Dr. ·satyanarayan di:..;-, 
agreed with the Orthopaedic Consultants only to the:extent 
that he· felt claimant was precluded from his regular job. --

Based on these ~edical opinions, claimant is, no"t -•.: ." . 
excused from a. showing of motivation ·and his responsi:Ci·l:ity. 
to seek regular and gainful employment. ·The record dis~· 
closes that vocational rehabilitation personnel .found 
claimant ineligible for their.services with no explanation 
given but also they recomr.1ended referral to a se·rvice co­
ordinator. Efforts of the service coordinator. are not of 
record. Claimant, however, had already retired fro~ the 
labor market, having applied for his retirement benefits 
on July 13, 1977. 

For the above reasons, the Board cannot say that this 
claimant 1 s injuries were such that, regardless of motiv~tion, 
he is unable to engage in gainful and suitable employment. 
Based on the residuals from claimant's ·injuries and the 
physician's opinions concerning claimant's c~pabili~ies, 
he is employable. · 

The Board concludes that claimant is er.titled to an 
award of 192 ° for 6 0.% unscheduled di sabi li ty to cor.1pensate 
him for the loss of wage earning capa~ity arising out of 
his industrial injuries. 

-338-

The Supreme Court, in a decision entered September 10,
1980, reversed the Court of Appeals and the Board and re­
manded this claim back to the Board for further, consideration
The • Supreme Court found that the Board and the Court of .
Appeals had reduced claimant's award of compensation based
on its findings that claimant had "potential" for retrain­
ing, The Supreme Court stated that the question of whether
or not a claimant is permanently and totally disabled .must
be decided upon the conditions existing at the time of the
hearing. Therefore, this case was remanded.to the Court of 
Appeals with instructions to remand it to the 'Board for
consideration in light of the Supreme Court's findings.
The Judgment and Mandate of the court was issued on November
G, 1980.

•• The Board, in. light of the Supreme Court' s in'structions,.
after reviewing the entire record, affirms its prior order.
V7e find that the medical evidence in this case by itself doe's
not entitle claimant to an award of permanent and total dis ;
ability. None of the doctors who treated or examined claim­
ant found him physically permanently and totally disabled.
Dr. Khan found claimant totally precluded from his regular
occupation; the Orthopaedic Consultants felt claimant "c'ould
return,to his. regular occupation but with limitatiohs bn"' ■.
lifting and only infrequent bending. .These physicians
rated claimant's impairment as mild. Dr. Satyanarayan dis— '
agreed with the Orthopaedic Consultants only to the extent
that he felt claimant was precluded from his regular job. "

.. Based on these medical opinions, claimant is• no't
excused from a. showing of motivation and his responsibflit'y.
to seek regular and gainful employment. The record dis^  
closes that vocational rehabilitation personnel found
claimant ineligible for their services with no explanation
given but also they recommended referral to a se'rvice co­
ordinator. Efforts of the service coordinator, are hot of
record. Claimant, however, had already retired from the
labor market, having applied for his retirement benefits
on July 13, 1977.

For the above reasons, the Board cannot say that this
claimant's injuries were such that, regardless of motivation,
he is unable to engage in gainful and suitable employment.
Based on the residuals from claimant's 'injuries and the
physician's opinions concerning claimant's capabilities,
he is employable.

The Board concludes that claimant is entitled to an
award of 192° for 60.% unscheduled disability to compensate
him for the loss of wage earning capacity arising out of
his industrial injuries.
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• J. ORDER 

-··, '. iClaimant is .hereby grant0ed an award of 192°' for 60% .. 
~~sGhe~ul~d.disabi~ity. 

.: . i C: - ' 

The.carrier is. allowed to credit payments macle for 
permanent partial'dis~bility against this award. 

"• WCB. CASE NO. 79-7093 

REX HARRIS, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Revi~w by SAIF 

December 19, 1980 

The SAI~ Corporation (SAIF)· seeks Board review of the 
Referee's. or"der which, found the claimant was· permanently _and 
tot~lli.disabl~d as of June 1, 1970. Th~ SAIF contends the 
claimant has·. not. proven he is permanently and totally disabled. 

~ • • • I ' _,.. ~ • • • 

. We find ~he Referee correctly recited'th~ facts of this 
da~e except he~mistakenly stat~d Dr. Hardy i~ a·p~ychologiit 
when, in fact, he is a psychiatrist. 

. . . ~ ~ : . ' . . . . 
After de nova review, we do not find that claimafit is 

permanently and totally disabled. The _evid.ence establi.shes 
that the .clai~nt is capable of doing many things and is very 

. active. _Also the evidence establishe13 · the· claimant,. tti,rough · 

.investment and real estate transactions, has been able to 
earn money. :His ability to do so can be considered in deter-
mining his lpss of wage earning capacity. After making an 
independent review of the ·record in this case, we find the 
claimant· hai·:1ost a considerable portion ~f w~ge earning 
capacity, ;hut he_ has not proven he is permanently. and tctal_ly 
disable·a;_. B~sed on· our independ_ent judgment of the facts in 
this case, we find the claimant is entitled to an award·of 
co~pe~sition equal to 240 ° for 7 5,% unscheduled di_sabili ty in 
lieu of:the prior awards of unscheduled disability he has 
beien granted for .this injury. 

•·' 

ORDER 

The Referee's order dated April 25, 1980 is modified. 

The claimant is hereby granted an award of compensation 
equal to 240° for 75% unscheduled disability for this injury • 
This is in 'lieu of all prior awa~ds of unscheduled disability 
the claimant has been granted for this injury • 

-339-

m
■ ,i. . . ORDER

.'Claimant is .hereby granted an award of 192°' for 60%..
unscheduled.disability.

. , The.carrier is. allowed to credit payments made.for
■permanent partial disability against this award.

WCB, CASE NO. 79 7093

REX HARRIS, CLAIMANT
Charles Paulson, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

December 19, 1980

m

The SAIF. Corporation (SAIF) seeks Board review of the •
Referee ' s. order which, found the claimant was' permanently and 
totally  disabled as of June 1, 1970. The' SAIF contends the
claimant has,not. proven he is permanently and totally disabled

We find the Referee correctly recited the facts of this 
case except he'mistakenly stated Dr. Hardy is a psychologist
when, in fact, he is a psychiatrist.

After de novo review, we do not find that claimant is
permanently and totally disabled. The evidence establishes
that the .claimant is capable of doing many things and is very
active. Also the evidence establishes'the claimant,, through
investment and real estate transactions, has been able to
earn money. His ability to do so can be considered in deter­
mining his loss of wage earning capacity. After making an
independent review pf the record in this case, we find the 
claimant' has !lost a considerable portion of wage earning
capacity, but he has not proven he is permanently and totally
disabled.  Based on our independent judgment of the facts in
this case, we find the claimant is entitled to an award of
compensation equal to 240® for 75% unscheduled disability in
lieu of/the prior awards of unscheduled disability he has
been granted for .this injury.

ORDER
The Referee's order dated April 25, 1980 is modified.
The claimant is hereby granted an award of compensation

equal to 240° for 75% unscheduled disability for this injury.
This is in lieu of all prior awards of unscheduled disability
the claimant has been granted for this injury.
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SAIF Corporation is entitled to credit any payments 
of permanent total disability compensation_ it made pursuant 
to the Referee I s ·order and the prior -awards; of conipensat"io'n 
against the award of compensation granted by this order~' -.. -· ,: ' 

The remainder of' the Referee's ord.er •is· affirmed. -
,.! ,"' ... .,f. ,- • .r 

WCB _CASE NO. 78-7503 

LAURAL. MAGWOOD, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Atty~. 
SAIF,.Legal Services, Defense Atty. 
Request for Review by Employer 

December 19, 1980 

· .. •·· ... :;": 

The employer requests Board review of ttc Referee's order. 
The Ref(,:!re~ 9et_·aside· the employer' s:·aeri.ial ;dated September 11, 
1979, 'remanded .the claim to the employer·for paym~nt·9f a.ll· ·. 
benefits ·au·e', found the claimant Is condition medi'cally station...:. 
a:ty ~rid 6rder~d the claim.referred to th~ EValu~tiori· Di~iti6ri~ 
for a determination and awarded the claimaht's attorney _a fee 
for overturn!~~ ~he'e~ploye~ 1 s'deni~1; 'Th~ 1~mplo~er~c6n~ends 
that its denoial should have· been affirmed:'·.··':' · · ~--~·-,:-',. ·-· 

.. .. .. ;_-i• : .-. ~ • l .. 

The· Board-finds that the Referee correctly recited the 
facts Of this· casE/ in his order.· ·· ·- , :~ :~_r.. . .. ~.'"' .: ·" ~ 

•• .• : ·,. _., i 

,: ·-

After a de·_~ovo ~eview of this record, the•irnajbrity;or _. .i._'. 

the Board reverses the· Referee 1 s order~·- 'We. find;·that.-'· the ·t: .: ·. 
preponderance of 'the evidence establishes· tha·t ·_the· cl-aiinant . 
had a 'pre-,existing low back condition. prior· to ·her em'ployineht­
wi th this erriployer. We do not find that· her work ·with this -
employer .c·au~ed a:ny worsen_ing · of her· pre-existing· back ·condi:-· 
tion. Applying the test set forth by the· Supreme·· Court "in" · 
the-case·of Weller V. Union Carbide'Corporation·, .288-0r. 27,-· 
602 P~d· 259 (1979) ,-1 to the fac.ts of this case, we: do no"t•·.ffnd-­
that the ·claim?tnt }:las: proven 0er claim_ }s compensable-: · The··_:· . 
medical evidence indicates that her work did ca·u·se increased -· 
pain, but it does·' not establ'ish· that· it caused the .. underlying ' 
or pre-existing condition to worsen. · Therefore, the( inaj'ori'ty'' · 
of th~ Board reverses the Referee's order in its entirety -and· 
restores the employer's denial da~id September 11, ·1978 and 
aff-irns it. 

-340-

, .. . • ., • \. 

The SAIF Corporation is entitled to credit any payments
of permanent total disability compensation it made pursuant
to the Referee's ‘order and the prior awards of coiriperisation
against the award of compensation granted by this order.''

The remainder of the Referee's order =is affirmed.

WCB CASE NO. 78 7503 December 19, 1980

LAURA L. MAGWOOD, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
SAIF,.Legal Services, Defense Atty.
Request for Review by Employer

The employer requests Board review of the Referee's order.
The Referee set'aside'the employer’s•denial dated September 11,
1979, remanded .the claim to the employer'for payment'of all'
benefits due', found the claimant's condition medically station­
ary and ordered the claim 'referred to the Evaluation Di'vi'si'bh'
for a determination and awarded the claimant's attorney a fee
for overturning the ‘employer' s ' denial'Theemployer' contends
that its denial should have'been affirmed;  '• .•. .r  ., ..

The Board finds that the Referee correctly recited the
facts of this case' in his order. ' ' '

After a de' novo review of this record, the'’itiajof'ity'of'•’*
the Board reverses the Referee's order. 'We find' that" the ' ' 'y
preponderance of the evidence establishes■that'the’claimant
had a 'pre existing low back condition prior to her emplbyrneht 
with this employer. We do not find that her work with this 
employer caused any worsening of her pre existing' back' condl '
tion. Applying the test set forth by the Suprem.e' Court 'in'
the case'of Weller v. Union Carbide ^ Corporation , .288 • Or. 27,
602 P2d 259 (1979) , ’ to the facts of this case, we do not'' find
that the claimant has'proven her claim.is compensable ; • The ■'
medical evidence indicates that her work did cause increased
pain, but it does'’ not establish that it caused the underlying
or pre existing condition to worsen. ■ Therefore, the majority
of the Board reverses the Referee's order in its entirety and
restores the employer's denial dated September 11, 1978 and
affirms it.

m

m
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The1:Ref·eree 1 ·s·:order dated,~pril 23, 1980 is reversed 
• ~ ? • 1 • .., - t '· - ' -

11n:.;•.1.ts-" ·entiirety,;., 111 L :- . 

_·.'The ·eI"lpioyer.!s deniaL~dated·September 11, 1978 is; 
restored and affirmed. 

· I.respectfully dissent from the majority of the Board 
as follows·: 

Th~ order of the Referee should be affirmed and the 
denial ~e£ aside. 

. .. 
.'It is'irnmaterial whether claimant had back problems, 

pr~:~xis~irig the subject work exposure since the employ~r 
takes the worker as. she is. The critical consideration in· 
this'case is the application of the law as enunciated in 
the W~ller.lin~ of cases. The evidence preponderates in 
establishin~ 6ornpensability. The work exposur~ caused a 
temporaty wor~ebin~ of the underlying disease requiring 
medical'services and temporary.disability. 

: -Claimant •·s attorney should be allowed an attorney's 
fee at Board level of $300.00. 

,1 1/ '.1 ' 

,:, /' ' . -:;:- ;t" . /, -
. I I /i / / / , / >· ,f ,../ //...,._ ______ _ 

M. Ke.1th -~'.;ri,ls;n-;:...'chairman 
Workers' Compensation Board 

CLAIM NO. SC 237789 

CHESTER MILLS, CLAIMANT 
David A. Vinson, Claimant's Atty. 
SAIF, Legal seryices, Defense Atty. 
OWn Motion Order 

December 19, 1980 

On March ·31,· 1970,. the claimant.suffered a conpensable 
injury to his head. This claim was initially closed by a 
Decenber 23, 1970 Determination Order which granted him an 
award of temporary total disability compensation and an 
award of compensation equal to 16° for 5% unscheduled dis­
ability for hi~ head injury and 90° for loss of vision in 
his right eye. The award of unscheduled disability was 
subsequently· increased to 10%. The claimant •·s aggravation 
rights have -expireci' .. 

m
ORDER

Thei Referee's  order dated April 23, 1980 is reversed
‘in "'i ts ieht'irety>;i'iii t:.'.

■• The empioyer *s denial^dated September 11, 197,8 is;
restored and affirmed.

'I.respectfully dissent from the majority of the Board
as follows':

The order of the Referee should be affirmed and the
denial set aside.

,'lt is ■ immaterial whether claimant had back problems,
pre existing the subject work exposure since the employer
takes the worker as,she is. The critical consideration in
this case is the application of the law as enunciated in
the Weller.line of cases. The evidence preponderates in
establishing compensability. The work exposure caused a
temporary worsening of the underlying disease requiring
medical■services and temporary.disability.

 Claimant's attorney should be allowed an attorney's
fee at Board level of $300.00.

i/ 
■n ////

M. Keith Vi?ilson, Chairman
Workers' Compensation Board

CLAIM NO. SC 237789

CHESTER MILLS, CLAIMANT
David A. Vinson, Claimant's Atty.
SAIF, Legal Services, Defense Atty,
Own Motion Order

December 19, 1980

m

On March'31, 1970, the claimant .suffered a compensable
injury to his head. This claim was initially closed by a
December 23, 1970 Determination Order, which granted him an
award of temporary total disability compensation and an
award of compensation equal to 16° for 5% unscheduled dis­
ability for his head injury and 90° for loss of vision in
his fight eye. The award of unscheduled disability was
subsequently'increased to 10%. The claimant's aggravation
rights have expired'.
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ordered this claim reopened effective January 6, 1980 
under our own motion jurisdiction. The clair:i.ant had been fj: 
hospitalized .o'n that date and.later,-underwent a: :.· .. 
CAT scan which revealed the presence of a left front~! }~si.on~ 
EEC to:; t ~; :;howt.:d frequent ::;L" iz urc di,;char0c:; cE1j nd Lin9 _from 
that location.· Dr. Eng lander .diagnosed po st-trawna;t:ic se i-
zure s related to the claimant's 1970 injury. ,;, ):,.,<;,c,~: 

. On November 6, 1980, Dr. Englander reported the_ claim~ 
ant's condition was stable and he wa·s· t.eir10 treated 'with 
medication to control· his seizures. Dr. :C~gla.nder t'elt •the 
claimant should avoid work in any capacity in which the loss 
of consciousnes; would ciuie injury t6 himself or others. 
The final diagnosis was post-traumatic epilepsy~·~· ~-

On Nov~rr\ber ·14,· 198o"·,· the' s·ArF c6'rporation requested 
this claim be closed and a determination of 'the·· ·compensation 
'to which the claimant ·was entitled· be made. The Evaluation 
Division .'o.f';yJorkers 1 Compensation Department· op December.:], 
1980 recommended this claim ·be closed·and the claimant be 
granted in award :.of additional temporary. total','di'sabili'ty 
from· Jami'a.'rv .6, 1980 throt.igh November 6 ,' ·1980 less •fime ·r · 
worked and ~ddi tio·nal compensa ti.on ·e·qua·l' to·· :10 % · for' his· head 
injury, making a tptal awar_d of 20% unsc1;1edul.e.d disability . 

. 1,:. ; 

We have reviewed this record and agree with· the 
Evaluation Division regarding the award of additional 
temporary total disability compensation. However, we· 
find the claimant is entitled to a larger award of un~ 
scheduled disability than that recornmended by the Evalua-
tion Divisioi. The·_claimant is now 34 years old an¢ has a 
high school educ~ation. Dr.' Englander places limitation 
on the type ·of work the claimant is able to perform. · This 
bars him fiom performing construction work and many other 
types of employment. We find the claimant is entitled 
to an additional award of compensation equal to ~6° for 
3 O i° unschedufEtd:,. Cisability for 'his' head, injury. 

ORDER 

The claimant is here'by granted· an-· additional ·award 
of temporary total disability compensation from--January 
6, 1980 through November 6·, 1980, less time worked, and an 
additional award of compensation equal to 96° for 30% un­
scheduled disability for his head- injury,. ma~_in_g a total 
award of compensation equal ,to· ,128~ for ,_40,% un~,cheduled. 

-disacility for his head injury.·.· .. : _, .. , 

. ~- [. • i•r 

,. - ::. ~: e:- ;_,., 

~ ·- • j ' . : ~ ,_., - ~ ; ' . 

~-.,. ~:::.~ --~ 
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We ordered this claim' reopened effective January 6, 1980
under our own motion jurisdiction. The claimant had been
hospitalized  on that date and . later underwent a ;
CAT scan which revealed the presence of a left frontal lesion
lihG te;:;l:s showed frequent seizure discharqes emin^itincj from
that location. Dr. Englander .diagnosed post traumat ic sei •
zures related to the claimant's 1970 injury.

%

On November 6 1980, Dr. Englander reported the claim­
ant's condition was stable and he was' being treated  with
medication to control his seizures. Dr. Englander.felt 'the
claimant should avoid work in any capacity in which the loss
of consciousness' would cause injury to himself or others.
The final diagnosis was post traumatic epilepsy

On November 14 , 1980 , the' S'ATF Corporation
this claim be closed and a determination: of' the"
to which the' claimant 'was entitled'be made. • The
Division .'of 'Workers ' Compensation Department'on
1980 recommended this claim 'be closed  and the cl
granted an award''of additional temporary tot'ar d
from January 6', 1980 through November 6,' 1980 le
worked and additional compensation equal to' 10%' 
injury, making a total award of 20% unscheduled

requested
compensation
Evaluation

December '3,
aimant be
isability
ss 'time ''
for'his'head
disability.

VJe have reviewed this record and agree with the
Evaluation Division regarding the award of additional
temporary total disability compensation. However, we
find the claimant is entitled to a larger award of un­
scheduled disability than that recommended by the Evalua­
tion Division. Theclaimant is now 34 years old and has a
high school education. Dr. Englander places limitation
on the type of work the claimant is able to perform. This
bars him from performing construction work and many other
types of employment. We find the claimant is entitled
to an additional award of compensation equal to 9.6° for
30% unschedu red> disability for 'his ' head' injury.

m

ORDER

The claimant is hereby granted' an 'additional  award  
of temporary total disability compensation'from January
6 , 1980 through November 6', 1980 , less time worked, and an
additional award of compensation equal to 96° for 30% un­
scheduled disability for his head injury,, making a total
award of compensation equal ;to'  128° for ...40,% unscheduled,
disability for his head  injury. / , •

r
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CASE NO. 8.0-4436 December 19, 1980 : 

GARY L. MUEHLHAUSEN, ·cLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order Vacating Order of Dismissal 

The Board's Order of Dismissal dated December l]., 1980 
is hereby vacated and the claimant's request for review is 
reinstated. The Board will proceed to review this case. 

IT IS SO ORDERED. 

WCB CASE NO. 79-1310 

MAXINE E. SHAW, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
Lang, Klein, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order on Remand to Hearings Division 

December 19, 1980 

On November 29, 1979, the Board issued an Order on 
Review in this case. The Board found claimant was not 
permanently and totally disa·bled, however, it granted her an 
award of compensation equal to 240° for 70% :...nscheduled 
disability: · The claimant appealed this to the Court of 
Appeals contending that she was permanently and tot..:c..:::.:i.y 
di!:iabled. 

An opinion- dated August,25, 1980 by the Court of 
Appeals remanded this case to the Board. The Court stated 
that, based on the record it currently had, they agreed with 
the Board that the claimant was not permanently and totally 
disabled. However, the Court disagreed with the Board~s 
analysis of the facts .in this case. The Court found that 
the claimant had attempted various types of.· employment anc. 
made applications ·for two jobs prior to the hearing held in 
this case. They felt that the claimant's efforts were on 
the borderline of being reasonable. Further, -the Court 
pointed out that claimant had been offered a job as a 
seamstress, a job she had performed prior to her injury. 
The Court felt that the medical evidence did not establish 
total disability, that claimant's job search was minimal and 
may have been less than reasonable. Under these circum­
stance·s, the Court concluded the claimant's failure to at 
least attempt to work as a seamstress was the most telling 
fact that foreclosed a finding of total disability. 
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WCB CASE NO. 80 4436 December 19, 1980

GARY L. MUEHLHAUSEN, CLAIMANT
Pozzi, Wilson, et al. Claimant’s Attys.
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order Vacating Order of Dismissal

The Board's Order of Dismissal dated December 11, 1980
is hereby vacated and the claimant's request for review is
reinstated. The Board will proceed to review this case..

IT IS SO ORDERED.

WCB CASE NO. 79 1310

MAXINE E. SHAW, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
Lang, Klein, et al, Employer's Attys,
SAIF, Legal Services, Defense Atty.
Order on Remand to Hearings Division

December 19, 1980

On November 29, 1979, the Board issued an Order on
Review in this case. The Board found claimant was not 
permanently and totally disabled, however, it granted her an
award of compensation equal to 240® for 70% unscheduled
disability. The claimant appealed this to the Court of
Appeals contending that she was permanently and totally
disabled.

#

An opinion dated August^25, 1980 by the Court of
Appeals remanded this case to the Board. The Court stated 
that, based on the record it currently had, they agreed with
the Board that the claimant was not permanently and totally
disabled. However, the Court disagreed with the Board's
analysis of the facts,in this case. The Court found that 
the claimant had attempted various types of, employment and
made applications for two jobs prior to the hearing held in
this case. They felt that the claimant's efforts were on
the borderline of being reasonable. Further,  the Court 
pointed out that claimant had been offered a job as a
seamstress, a job she had performed prior to her injury.
The Court felt that the medical evidence did not establish
total disability, that claimant's job search was minimal and 
may have been less than reasonable. Under these circum­
stances, the Court concluded the claimant's failure to at
least attempt to work as a seamstress was the most telling
fact that foreclosed a finding of total disability.
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second issue raised by the claimant was whether or 
not she was entitled to a permanent partial disability award 
either in the scheduled area or in the unscheduled area. 
The Court found that the medical evidence seems·:·to suggest 
that the claimant's phle~itis and. h~~ tSr~mbo~hl~bii{~ · · 
and/or varicose veins involve primarily _or· exclus.ively her 
legs. The employer contends, based. on ,this evidence, .~hat 
she is entitled only to a scheduled disability awar'd of 
compensation. 

The Couit pointed out that the SupremesCourt decided 
th6 case of Woodman v. Georgia Pacific Corp., 289 Or ... 

P2d ( 19 8 0) which set forth the ground rule.s for dis-
tinguishing scheduled from unscheduled injuries·: The· Court 
of Appeals felt that the rules set forth in the Woodman case 
(supra) indicate: (1) That if the claimant's disability is 
general vascular problems, it should be compensated with an 
unscheduled award even if it happens to manifest itself 
primarily in her legs; but (2) if the claimant's vascular 
problem is limited. to·her legs, it-should.be compensated 
with a scheduled award unless it also has secondary con­
sequences beyond the scheduled loss that~·are compensable 
under the Woodman rules. 

·,: .. 

Furth~r, the Court found a factual vbia in· the.record: 
The court found the doctors ~ere not.asked-and-did not 
volunteer their opinions on whether they· thought claimant'.s 
condition was a general circ~latory or vascrilar ~roblem or, 
instead,··whether they thought in affected only circulation 
in the veins of her.legs. For these two.reasons, the Court 
remanded the· case to the Board with instructions to remand 
this case ·to the Referee for further proceedings. consistent 
with their opinion. 

The Judgment and Mandate was issued on December 11, 
1980 by the Court of Appeals in this case. 

In light of the Court of Appeals' decision in this 
case, the Board remands this case to Referee Pferdner as 
dtrected by the Court. The Referee shall determine, by the 
taking of additional evidence, whether. the;claimant's 
condition-is a general circulatory or vascular problem or. 
whether it affects only-the circulation:in the veins of her 
legs. The Referee further shall determine if the claimant 
is entitled to an award of-scheduled disability or·an award 
of unscheduled disability. ·-.-, · · 

ORDER 

This·case is 'remanded to Referee Pferdner for further. 
proceedirigs consist~nt with the opinion iss~ed·by the~Court 
of Appeals in this'case. .. 
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The second issue raised by the claimant was whether or
not she was entitled to a permanent partial disability award
either in the scheduled area or in the unscheduled area.
The Court found that the medical evidence, seems,to suggest 
that the claimant's phlebitis and, her thrombophlebitis 
and/or varicose veins involve primarily or exclusively her
legs. The employer contends, based, on ,this evidence,  .that
she is entitled only to a scheduled disability award of
compensation.

The Court pointed out that the Supreme Court decided
the case of Woodman v. Georgia Pacific Corp . , 289 Or.
___P2d___ (1980) which set forth the ground rules for dis­
tinguishing scheduled from unscheduled injuries'.' The Court
of Appeals felt that the rules set forth in the Woodman case
(supra) indicate: (1) That if the claimant's disability is
general vascular problems, it should be compensated with an
unscheduled award even if it happens to manifest itself
primarily in her legs; but (2) if the claimant's vascular
problem is limited to■her legs, it should.be compensated
with a scheduled award unless it also has secondary con­
sequences beyond the scheduled loss that ’are compensable
under the Woodman rules. ' . r

Further, the Court found a factual void in the record.
The Court found the doctors ,were not.asked and•did not
volunteer their opinions on whether they' thought claimant' s
condition was a general circulatory or vascular problem or,
instead,‘whether they thought in affected only circulation
in the veins of her'legs. For these two reasons, the Court
remanded the' case to the Board with instructions to remand
this case 'to the Referee for further proceedings, consistent
with their opinion. ■ ‘

The Judgment and Mandate was issued on December 11,
1980 by the Court of Appeals in this case.

In light of the' Court of Appeals' decision in this
case, the Board remands this case to  Referee Pferdner as 
directed by the Court. The Referee shall determine, by the
taking of additional evidence, whether the  claimant' s
condition is a general circulatory or vascular problem or 
whether it affects only•the circulation;in the veins, of her
legs. The Referee further shall determine if the claimant
is entitled to an award of  scheduled disability or'an award
of unscheduled disability. ' • • ■ '

 ORDER '• ' •.   :

This case is'remanded to Referee Pferdner for further,
proceedings consistent with the opinion issued by the,.Court
of Appeals in this’case. . . .
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C 375513 . . ~ . . . .. . . 

JEAN P,., SULl,IYANr;~ r-G:I:AlMANT 
SA·I·FJ. ,Legab:S,E;rv1:ce,~,. Defense Atty. 
0wn,.,Mot~on -9i:4er-_, ·>, , 1 

Dec~rnber 19, ,1980 

On December 5, 1980, the SAIF Corporation (SAIF) indi­
cated it would not oppose an Own Motion Order reopening 
claimant 1 s claim for treatment of her septic arthritis and 
time loss directly related to her June 2, 1972 injury. 
Claimarit 1 s aggravation rights had expired. Attached to the 
SAIF 1 s letter were several medical reports in support of the 
claimant's position~ 

The evidence indicates that after her shoulder surgery 
in 1975, the claimant experienced continuing problems with 
infection and drainage. For ~uite some time this was treated 
with antibiotics. In August 1980 Dr. W. C. Kaesche indicated 
that the claimant had been experiencing pain in her shoulder 
and was felt to have some bursitis .. When she failed to 
respond to injections, he hospitalized her on August 29, 
1980 for continued treatment which included aspiration and 
manipulation- of her right shoulder .. 

The treating doctors found that she ·had a rather significant 
industrial injury in 1972 and her problems had continued 
since then. Dr. Wayne Nortori of· the SAIF indicated that the 
clriirnant·'s ~ondition had been one 6f chronic infection 
which· ·recently had flared up to produce the problems for 
which ·she was being treated. He finds the problem is definitely 
related to the industrial injury. 

The Board, after thoroughly· considering the evidence 
before it, finds that it is sufficient to reopen the claimant's 
claim at this time. The claimant's claim should be reopened 
for paynent of compensation and other benefits,provided for 
by law commend-ing·on August 29, 1980 until closed pursuant 
to ORS 656.278. 

IT IS SO ORDERED. 
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December 19,,1980

JEAN P„, SUELiyANo;'.CLAIMANT
SAI Fv ,Legalv;Services,^ Defense Atty
Own vMotion Order f

GLAIM/NO. C 375513

On December 5, 1980, the SAIF Corporation (SAIF) indi­
cated it would not oppose an Own Motion Order reopening
claimant's claim for treatment of her septic arthritis and 
time loss directly related to her June 2, 1972 injury.
Claimant's aggravation rights had expired. Attached to the
SAIF's letter were several medical reports in support of the
claimant's position.

The evidence indicates that after her shoulder surgery 
in 1975, the claimant experienced continuing problems with
infection and drainage. For quite some time this was treated
with antibiotics. In August 1980 Dr. W. C. Kaesche indicated
that the claimant had been experiencing pain in her shoulder
and was felt to have some bursitis. .When she failed to
respond to injections, he hospitalized her on August 29,
1980 for continued treatment which included aspiration and 
manipulation of her right shoulder. 

The treating doctors found that she  had a rather significant
industrial injury in 1972 and her problems had continued
since then. Dr. Wayne Norton of' the SAIF indicated that the
claimant's condition had been one of chronic infection 
which recently had flared up to produce the problems for
which she was being treated. He finds the problem is definitely
related to the industrial injury.

The Board, after thoroughly considering the evidence
before it, finds that it is sufficient to reopen the claimant's
claim at this time. The claimant’s claim should be reopened
for payment of compensation and other benefits^ provided for
by law commending'on August 29, 1980 until closed pursuant
to ORS 656.278.

IT IS SO ORDERED.
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WCB CASE NO; 79-8784' .. December 19, 1980 

JOYCE TURNER, -CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

~ .' - j 

I ~• ~ • • ,' 

The claimant seeks·Board review of the Refer~e\~:order · 
which aff irmecl the' award of cor.1pensation she had bee~ .. __ granted­
by the two Detemina tion Orders entered in this ''case .. The 
clainant contends that she is entitled to additional _p~r~ 
manent partial disability. compensation for her _injury. 

The Board finds that the Referee correctly r~cite4 the 
facts of this case in his order. 

' . ·.,,' 
After a de novo review of this record,-, the Board rnodi-

f ies. the Referee's order. · We agree with the Refer~e '. s a£- , 
firming the awards of compensation granted ·by _the Determina-_ 
tion. Orders for.· the . loss of use of her. left and right arms .. 
We do not.agree with the award of compensation granted .for. 
her loss of wage earning capacity due to her back iqjury. 

The claimant is 53 years old and has a high school·. 
education plus three years of study at the college level. 
She has been a- housewife· and worked. a·s an. assembly :_1-ine . 
worker in·. a can ·factory, clerk at an: order desk and -in a 
printing and ·book binding business. The medical evi~e~ce.· 
establishes that this .claimant. should not return· tq the . 
printing and binding job she·had at the time _of~the injur~ 
nor to one which requires heavy liftirig~-rep~titiv? b~nding,. 
stooping or twisting. Various tests indicat~ that the · 
claimant has a bright-normal range of intelligence. 

The.claimant, at the time of ,the hearing, was wo~king 
as an aide at a.,senior citizen _center on a part-time_ basis. 
We find that the-claimant has ,lost more of her wage earning 
capacity than.that for which she has been compensated. 

Therefore, the Board grants the claimant an award of 
compensation equal to 64° for 20% unscheduled disability 
for this injury. This is in lieu of all prior awards of 
unscheduled disability for this injury. This is in lieu 
of all prior awards of unscheduled disability the claim­
ant has been granted for this injury. 

ORDER 

The claimant is hereby granted an award of compensa­
tion equal to 64° for 20% unscheduled disability for this· 
injury. This is in lieu of all prior awards of unscheduled 
disability ihat the claimant has been granted for this 
-injury. 
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JOYCE TURNER,  CLAIMANT / ■■■ , ' j '
SAIF, Legal Services, Defense Atty. ' .■
Request for Review by Claimant • r

WCB CASE no; 79 8784 . : December' 19, 1980

The claimant seeks'Board review of the Referee'.,s: order
which affirmed the award of compensation she had been ..granted'
by the two Determination Orders entered in this "caseThe
claimant contends that she is entitled to additional per ,,,
manent partial disability, compensation for her .injury .

The Board finds that the Referee correctly recite.d the
facts of this case in his order.

After a de novo review of this record, , the Board modi­
fies, the Referee's order.  We agree with the Referee's af 
firming the awards of compensation granted  by the Determina­
tion. Orders for.the.loss of use of her. left and right arms.
We do not. agree with the award of compensation granted .for ,
her loss of wage earning capacity due to her back injury. ;

The claimant is 53 years old and has a high, school 
education plus three years of study at the college level.
She has been a housewife' and worked, as an .assembly :.line
worker in'a can 'factory, clerk at an[order desk and in a
printing and'book binding business. The medical evidence.  
establishes that this .claimant, should not return to the
printing and binding job she  had at the time .of the in jury,,
nor to one which requires heavy lifting,•repetitive bending,,
stooping or twisting. 'Various tests indicate that the
claimant has a bright normal range of intelligence.

The'claimant, at the time of :the hearing, was working
as an aide at a.^senior citizen .center on a part time, basis.
We find that the claimant has  lost more of her wage earning,
capacity than .that for which she has been compensated.

Therefore, the Board grants the claimant an award of
compensation equal to 64° for 20% unscheduled disability
for this injury. This is in lieu of all prior awards of
unscheduled disability for this injury. This is in lieu
of all prior awards of unscheduled disability the claim­
ant has been granted for this injury.

ORDER
The claimant is hereby granted an award of compensa­

tion equal to 64° for 20% unscheduled disability for this'
injury. This is in lieu of all prior awards of unscheduled
disability that the claimant has been granted for this
injury.
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s. attorney is granted as reasona}?le attorney I s. 
fee for his services at this review the·sum equal to 25% 
of the increased award of compensation, not to_.exqeed :. __ . 
$3,000. . 

CLAIM NO. 133CB629352 
. -

KENNETH V. WARING, CLAIMANT 
SAIF, Legal.Services, Defense Atty. 
Own ~otion·order 

December 19, 1980 

On December 5, -19 8 0, the claimant request_ed the Board 
reopen this claim for his October 6, 1973 injury. This 
claim had been originally closed by a January 5, 1975 ·oe­
termination Order .and the ·claimant's agg.ravation rights 
have expired. . 

A skin graft· ovei the left malleolus had been done ih 
1973 .. ··1n··November 1980,. D,r.-Kadwell reported he had.seen_ 
the claimant- on- November 7, 1980 ?-nd. found a stasis ulcer 
was forming ·in th~ skin ·graft with .surroundirg cellulit~s 
and pustular drai~age. · The diagno~is was a_leg ulcer of the 
left leg in the previous skin graft. D~. Kadwell stated 
that the claimant had had an ulcer form in the previously 
injured and grafted area over the left malleolus. He in-· 
dica-ted that t.he· claimant was unable. to work and was. being 
treated.for this condition. 

The Travelers Insurance Company advised the Board, on 
December 10, ·1980i that it had reviewed the medical reports 
and did ·not oppose an own motion order reopening this claim. 

After reviewing the record in. this ·claim, we find that . 
the evidenc~ is sufficient to warrant the reopening of this casE 
for the payment of compensation and other benefits provided 
for by law effective November 7, 19 80, ·the date claimant 
came under the care of Dr. Kadwell, until closed pursuant 
to ORS 656.278. 

IT IS SO ORDERED. 

-347-

ClalmanVs attorney is granted as reasonable attorney's
fee for his services at this review the"sum equal to 25%
of the increased award of compensation, not to,exceed _ _ _
$3,000.

CLAIM NO. 133CB629352 December 19, 1980

KENNETH V. WARING, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

9

On December 5,  1980, the claimant requested the Board
reopen this claim for his October 6, 1973 injury. This
claim had been originally closed by a January 5, 1975 De­
termination Order .and the claimant's aggravation rights
have expired.

A skin graft' over the le
1973.. ■ In'November 1980>, Dr.
the claimant on November 7, 1
was forming in the skin graft
and pustular drainage. • The d
left leg in the. previous skin
that the claimant had had an
injured and grafted area over
dicated that the'claimant was
treated for this condition.

ft malleolus had been done in
Kadwell reported he had seen. 
980 and. found a stasis ulcer
with surrounding cellulitis
iagnpsis was a_leg ulcer of the
graft. Dr. Kadwell stated

ulcer form in the previously
the left malleolus. He in '
unable,to work and was.being

#

The Travelers Insurance Company advised the Board, on
December 10, 1980, that it had reviewed the medical reports
and did 'not oppose an own motion order reopening this claim.

After reviewing the record in. this claim, we find that
the evidence is sufficient to warrant the reopening of this case
for the payment of compensation and other benefits provided
for by law effective November 7, 1980, the date claimant
came under the care of Dr. Kadwell, until closed pursuant
to ORS 656.278.

IT IS SO ORDERED.
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.. CASE NO. 78.::.5283 
' ) 

' . ~ . . . 

DONALD E. WOODMAN,'. CLAIMANT 

December.·. 19, 1~80 

Doblie, Bishoff & Murray, Claimant's Attys. 
Jaqua & Wheatley, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Remand to the Hearings Division 

In an opinion dated July 24, 1980,· the SuprPme Court re­
versed and remanded this case to the Court of Appeals. · Tne 
Supreme Court found that the· Board's use of the termr: ,; a·sso­
ciated with" and "related to" in describing the'c'ausal link 
between the injury to the arm and consequences for the shoulder 
and back are insufficiently precise to·show whether the Board 
found, from the evidence, that those consequenc~s would or 
would not follow the amputa.tion of the arm in all but excep­
tional ~ases. The Court was not sure the Court of Appeals 
had appli~d the correct legal test in this case and, there­
fore, remanded this case to the Court of Appeals. 

'••• I 

. On Octo~er 6, 1980, the Court of Appeals, iri light of 
the Supreme Court's opinion, found there was a void in this 
record.·· Therefore, it ·remanded this case to the ·Referee. for. 
the taking of further evidence solely on the question.a~. 
whether the medical expectancy that ·the claimant '.s neuroma-. 
problems and ·spinal problems caused by imbalance would p.qCQf.1:­
pany the amputation is so great that their ,failure.·tO OCCUf,.' 

would be excep~ional. . . , 

A Judgment and Mandate was issued· in this case by. th,!2:·; i_ 
Supreme Court on August 14, 1980 and by the. Court of Appe~}s_­
on December 10, 1980. 

Based on the Court of App~als' order, the Board remand~ 
this. cas·e to Referee Seifert to take further evidence sol~y 
on the question of whether the medical expectancy that the 
claimant's rieuroma probl~ms and spinal-problems caused by 
imbalance would :accompany the amputation is so great tha_t 
their failure to occur would be exceptional. The Referee 
shall issue an appe~lable order on this issue. 

-348-

WCB’CASE NO. 78^5283 December,19, 1980

DONALD E. WOODMAN," CLAIMANT
Doblie, Bishoff & Murray, Claimant's Attys.
Jaqua & Wheatley, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order of Remand to the Hearings Division

In an opinion dated July 24, 1980,' the Supreme Court re­
versed and remanded this case to the Court of Appeals. Tne
Supreme Court found that the' Board's use of the terms "asso­
ciated with" and "related to" in describing the’causal link
between the injury to the arm and consequences for the shoulder
and back are insufficiently precise to show whether the Board
found, from the evidence, that those consequences would or
would not follow the amputation of the arm in all but excep­
tional cases. The Court was not sure the Court of Appeals
had applied the correct legal test in this case and, there­
fore, remanded this case to the Court of Appeals.

. On October 6, 1980, the Court of Appeals, in light of
the Supreme Court's opinion, found there was a void in this
record. Therefore, it ’remanded this case to the ‘Referee,for
the taking of further evidence solely on the. question.of .
whether the medical expectancy that 'the claimant',s neuroma , 
problems and spinal problems caused by imbalance would accom; 
pany the amputation is so great that their • failure. to occur. 
would be exceptional. ’  •

A Judgment and Mandate was issued'in this case by the  ,;
Supreme Court on August 14, 1980 and by the. Court of Appeals^
on December 10, 1980.

Based on the Court of Appeals' order, the Board remands
this,case to Referee Seifert to take further evidence soley •
on the question of whether the medical expectancy that the
claimant's neuroma problems and spinal• problems caused' by 
imbalance would 'accompany the amputation is so great that
their failure to occur would be exceptional. The Referee •
shall issue an appealable order on this issue.

m
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ROBERT GREGOR,., CLAIMANT ' 
SAIF; ;Legal Services, Defense Atty. 
Own Motion Order 

. December 23, 1980 

On December 1, 1980, the claimant, by and through Dr. 
John White, requested the Boar~ to exercise its own motion 
jurisdii::tion·· arid reopen his claim for his April 17, 1972 left 
arm injury. The claimant}s aggravation rights have expired. 
Attached. to his request was a report from Dr. White dated 
November 26,.'1980.which indicated claimant had painful 
neuromas _of '.the .l:e.ft median and ulnar nerve stumps. These 
neuromas. iriterfere'ci. with the claimant Is use of 'his left arm. 
Dr •. Whi·te recomrnend¢d _ surgery to correct this· problem. . . . ·, . . . . . . . ' -

. On D.ecelllbei:: s,··19aq, SAIF advised the Board that it 
woulq ;not· ,oppos·e an own motion reop.ening for the surgery 
scheduled o·ecernbet 8, 1980. Attached to SAIF' s ·1etter were· 
severa~_,rnedicais supporting ·the·. claimant's cl:airn. A report 
from Dr'~ Har·old Poole indica·tes that the claimant saw •him on 
Novemb.er 11, . 198Q.· for a painful neuroma. The claimant was 

. the·n referre~ J:o· __ or·. White· who recommended surgery~ 
' 

· Thi Board, _after .'considering the evidence before it,· 
finds that it i~ sufficient to warrant reopening the clairnaht's 
c_laim. _at, this time. T~e claimant I s cl.aim for the April 17, 
1972 ~injury_ .. should .be reopened effective November 11, 1980 

.fo;- payment.of co:mpE!nsation.and>other-benefits provided for 
·by laW unti.l · cl~~ed pursuant to ORS 656. 278. 

'·· 
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m ^ '
ROBERT GREGOR, ‘ CLAIMANT
SAIF; Legal Services, Defense Atty.
Own Motion Order

C  CLAIM'NO. C 364445 December 23, 1980

m

On December 1, 1980, the claimant, by and through Dr.
John White, requested the Board to exercise its own motion
jurisdiction and reopen his claim for his April 17, 1972 left 
arm injury. The claimant''aggravation rights have expired. 
Attached to his request was a report from Dr. White dated
November 26, 1980 which indicated claimant had painful
neuromas ,of‘.the left median and ulnar nerve stiimps. These
neuromas interfered with the claimant's use of his left arm.
Dr, .White recommended surgery to correct this problem.

On December 5, 1980, SAIF advised the Board that it
would not oppose an own motion reopening for the' surgery
scheduled December 8, 1980. Attached to SAIF's letter were
several, medicals supporting the claimant's claim. A report
from Dr. 'Harold Poole indicates that the claimant saw him on
November 11, 198_0’ for a painful neuroma. The claimant was 
then referred ..to. Dr. White.'who recommended surgery.

The Board, .after considering the evidence before it,
finds that it is sufficient to warrant reopening the claimant's
claim at.this time. The claimant's claim for the April 17,
1972 _injury.should .be reopened effective November 11, 1980
.for payment.of compensation and other benefits provided for
by law until closed pursuant to ORS 656.278.

#
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CASE NO. 79~9568 

MARK ARATA, CLAIMANT 
J. David Kryger, Claimant's Atty. 
George Goodman, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Denying Employer's Motion· . 

. . 

December 30, 1980 

qn De9ember 1, 1980, the employe·r _moved tl:1-.e Board· to· 
add an .issue for Board review .. The emp"loyer contends the 
question of whether or not CNA should nave been allowed to· .. 
deduct 'a t~me loss ov.erpayment from the r'ecent permanent . 
disabili~y .award should be considered,by the:Bqard. In 
support. of its· argument, ·the employer cites the case of 
Wilson v. SAIF' which was decided on August· 5, 1980 by the 

-Court of Appeals. The employer contends ·that the Wilson 
decision sets up the procedural .requirement that existing 
time loss . over·paymen·ts be brought to the attention of the 
Hearings Referee in order to latei obtafi a'potenti~l-set ·· 
off .. How.ever, this case had ~ot been ·aecided ·at the time· of 
the hearing i11; this cape. ,The empl9yer cont~nds · that by:·· . 
adding this issue to the matter before th'e·Board, it would . 
avoid additi6nal litigati~n. In,the alfe~nat{ve, the. empio~er 
argues that ff· the Board should ·riot decide. to .. include this··· 
as an issue .in its re~iew of this case, this case should be 
remanded fo.the R~f~r~e ibr hi~ consi~~r~tibri. · 

The claimant, by· and thrqugh' hi~:,attqrney, on ·December-' 
8, .19 8 6, responcled to the employer' lf''rr,io1:..:i,on_~·-::·:\ The claimant 
stated.that at the time of the hearipg the.6D,ly issue ra'ised 
was the extent of permanent disability.· ·No other issues · .· ·. 
were raised concerning an overpayment and no overpayment was 
even mentioned at the time of the hearing. Subsequent to 
the hearing, the claimant states that CNA unilaterally 
deducted an overpayment from the permanent partial disability 
award. CNA had been contacted regardin_g its action and 
refused to pay the full amount as awarded by the Referee. 
The claimant states that the action taken by CNA occurred 
after the hearing and after the issuance of the Opinion and 
Order. The claimant's only remedy,· he contends, is to file 
a request for hearing under the statute and compell the 
insurance carrier to return the wrongfully withheld overpayment. 

The claimant points out that if the Board does remand this 
case, it would not achieve any different result than in 
~allowing the statutory procedure of having a hearing on the 
issue of the wrongful withholding of the overpayment. The 
claimant points out that in either case the Hearings Division 
will hold a hearing and take evidence on that issue. · 

-350-

December 30, 1980

MARK ARATA, CLAIMANT
J. David Kryger, Claimant's Atty.
George Goodman, Employer’s Atty.
SAIF, Legal Services, Defense Atty.
Order Denying Employer’s Motion

WCB CASE NO. 79 9568

On December 1, 1980, the employer moved the Board to
add an issue for Board review. The employer contends the
question of whether or not CNA should have been allowed to;
deduct a time loss ov.erpayment from the recent permanent
disability award should be considered: by the .'Board.' In
support of its’argument, the employer cites the case of
Wilson'V. SAIF which was decided on August 5, 1980 by the "
Court of Appeals. The employer contends 'that the Wilson
decision sets up the procedural .requirement that existing
time loss overpayments be brought to the attention of the
Hearings Referee in order to later obtain a'potential set
off. . However, this case had not been 'decided at the time'of
the hearing in this case. .The emplpyer contends that by,
adding this issue to the matter befpre th’e'Board, it would
avoid additional litigation. In. .the alternative, the. employer
argues that if the Board should not decide, to include this
as an issue in its review of this case, this case should be
remanded to the Referee for his considera tion.

The claimant, by' and through' his ;'attorney, on 'Dec.ember 
8, .1980, responded to the employer' s‘"motibn/_';;';'The claimant
stated that at the time of the hearing the only issue raised
was the extent of permanent disability.' No other issues 
were raised concerning an overpayment and no overpayment was 
even mentioned at the time of the hearing. Subsequent to
the hearing, the claimant states that CNA unilaterally
deducted an overpayment from the permanent partial disability
award. CNA had been contacted regarding its action and 
refused to pay the full amount as awarded by the Referee.
The claimant states that the action taken by CNA occurred
after the hearing and after the issuance of the Opinion and
Order. The claimant's only remedy,' he contends, is to file
a request for hearing under the statute and compell the
insurance carrier to return the wrongfully withheld overpayment

The claimant points out that if the Board does remand this
case, it would not achieve any different result than in
following the statutory procedure of having a hearing on the
issue of the wrongful withholding of the overpayment. The
claimant points out that in either case the Hearings Division
will hold a hearing and take evidence on that issue.
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We have revi~~~~ :the employer '·s motion and the claimant's 
response to it .. The Board does ~not have the authority to 
up..q._e;rt~k.ep-.i.11,,-1f~s ;?;f?Y,:i:-~".'· of a case new. issues which were not 
raised·.at, the time of the hearing. We find no reason to 
J:'.~m-~nd,.l;th.i.s .c;:as~ t·o the Hearings Division to take .evidence 
on ·thi·s · issue. · Therefore, we deny the employer's motion and 
will proceed with our review of this case. 

ORDER 

'The employer's December 1·, 1980 motion to add an issue 
at •board review or in the alternative to remand this case to 
the Hearings Division to be set for hearing is denied. 

CLAIM NO. C 49505 December 30, 1980 · 

FRANKLIN D. BARNETTE, CLAIMANT 
SAIF, Leg~l Services,:Defense Atty. 
Own Motion Order Referring for Hearing 

. '. 

On November .. 21, 1966, the claimant sustained a compensable 
_injury to his back. This claim has been reopened and closed· 
and the. claimant· has received a total award of compensation 
eq~aI to 153 •. 6° for 80.% loss of us·e of the .arm. by separation 
for µnscheduled disability. On October 29, 1980, the Board 
issued an Amended.Own Motion Determination Order which was 

.the last .-award of compensation in this case. The claimant's 
aggravation rights have expired. 

Dr. Brenneke, in November 1980, reported that claimant 
had low back pain with sciatica. He·noted that claimant had 
had multiple operative procedures in the past. Dr. Brenneke· 

·found that the ·claimant had spasms in the lumbosacral area 
and hospitalized him for bed rest and traction on November 
4, 1980. He reported·that patient should be hospitalized 
for one to two.weeks and treated conservatively. He stated 
that there was an objective worsening of the claimant's· 
previous .. condition without any new injury. 

-351-

c We have reviewed the employer's motion and the claimant's
response to it. The Board does not have the authority to
under;taker,,in^its review, of a case new. issues which were not raised .at.the' time of the hearing. We find no reason to
remand.^this case to the Hearings Division to take evidence
on this issue. Therefore, we deny the employer's motion and 
will proceed with our review of this case.

ORDER
The employer's December 1', 1980 motion to add an issue 

at  board review or in the alternative to remand this case to
the Hearings Division to be set for hearing is denied.

CLAIM NO. C 49505 December 30, 1980
FRANKLIN D. BARNETTE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Hearing

O On November. .21, 1966, the claimant sustained a compensable
injury to his back. This claim has been reopened and closed
and the. claimant has received a total award of compensation
equal to 153.6" for 80% loss of use of the arm by separation
for unscheduled disability. On October 29, 1980, the Board
issued an Amended Own Motion Determination Order which was 
the last award of compensation in this case. The claimant's
aggravation rights have expired.

Dr. Brenneke, in November 1980, reported that claimant
had low back pain with sciatica. He noted that claimant had 
had multiple operative procedures in the past. Dr. Brenneke
found that the claimant had spasms in the lumbosacral area 
and hospitalized him for bed rest and traction on November
4, 1980. He reported that patient should be hospitalized
for one to two weeks and treated conservatively. He stated 
that there was an objective worsening of the claimant's
previous condition without any new injury.
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November 24, 1980, Dr. Grewe reported __ that claimant 
had undergone th-ree attempts at a spinal. fusi~m 'with 'nonun~6t: 
and persistent ·pain and disability. Dr. Grewe felt that thE: 
claimant should not undergo any.further surgical attempts_a~ · 
fusion, and that-sue~ attempts were c~ntraindicat~~ ~n the '. 
ba·s·is of a· poor· chance of suc;::cess. He no~ed that th,e cla:i_ma~t . 
made frequent trips to the _em~rgency room, i--equired. consid~r_a~le 
treatment for his day-to-day problems, and·had frequent 
exacerbations of pain. Dr. Grewe opined that claimant was 
and would be permanently and totally disabled from gainful 
employment. Dr. Grewe felt there w~re two ,alternatives t~at 
could be attempted in claimant's situation: (1) The use o~ 
. some sort of procedure such a? a Knodt rod .or other 'internal'· 
fixation, or combined interbody and posterior, lateral 
fusion; or (2) to widely decompress the area of scarring 
around the nerve at the attempted fusion sites and perform, 
in addition, (depending on further localiz~tion studies) 
sensory rhizotomy, at least of the posterior roots, to try 
to gain pain improvement._ 

Claimant, on November 28, 1980, reques.ted the Board 
consider all the medical reports submitted on his behalf and 
review the own motion regarding his claim •.. · 

Dr. Brenneke, on.December 1, 1980, reported that claimant 
had been placed in a bra~e in May 1980. He reported that 
claimant. had difficulty walking and occasionally his right · 
leg gave· out, causing .claimant to fall.- Dr. -Brenneke had 
hospitalized _the claimant·froin November 4, 1°980 for bed rest 
and traction.· iyhile·hospitalized,· the claimant was placed_ 

. in a body cast and wal? to remain in that body cast for . 

i . 

approximate·ly two to four weeks: br.· ·Brenneke · felt ·that· 
claimant hid experi~nced a significant det~rioration·df -his 
J?ack pain over the last six to twelve months. ·He( felt that., 
claimant had a significant amount of trouble which was not 
stationary at tqa~ ti~e. 

I • • ~ 

'I,'he SAIF Corporation, on Decembe·r 10, -1980, advised the. 
Board that it oppo"sed an owh motion' order reopening• this. 
claim for -temporary total disability compensation as it- did 
not appear that the claimant's condition had materially 
worsened siric·e the la~t arra·ngernent of compensation. ·.,· 

.... •• !" .. ~ • 

We reviewed the medical reports submitted by xhe parties 
in this case and find that it would be in the best intere'st 
of justice if this matter were referred to the Hearings 
Division to be set for a hearing.·. The Referee shall determine 
:if ·the claimant's condition has worsened since ·the last award 
or arrange� ent of compensation in this case·and if his 
worsened condition i~ due to his 1966 injury. Upon the 
conclusion.of the hearin~, the.Referee shall c~use a transcript 
of the proceedings to be prepared. The Referee shall forward 
the transcript, along with the other exhibits introduced at 
the hearing, and a recommendation in this case to the Board 
for its consideration. 

IT IS SO ORDERED. -352-
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., . 

• 
On November 24, 1980, Dr. Grewe reported that claimant

had undergone three attempts at a spinal.fusion with nonunion
and persistent pain and disability. Dr. Grewe felt that tHe
claimant should not undergo any further surgical attempts at
fusion, and that■such attempts were contraindicated on the
basis of a' poor chance of success. He noted that the claimant
made frequent trips to the.emergency room, required considerable
treatment for his day to day problems, and had frequent
exacerbations of pain. Dr. Grewe opined that claimant was 
and would be permanently and totally disabled from gainful
employment. Dr. Grewe felt there were two .alternatives that
could be attempted in claimant's situation: (1) The use of
some sort of procedure such as a Knodt rod or other internal''
fixation, or combined interbody and posterior, lateral 
fusion; or (2) to widely decompress the area of scarring
around the nerve at the attempted fusion sites and perform, 
in addition, (depending on further localization studies)
sensory rhizotomy, at least of the posterior roots, to try 
to gain pain improvement.

Claimant, on November 28, 1980, requested the Board
consider all the medical reports submitted on his behalf and 
review the own motion regarding his claim.

Dr. Brenneke, on’December 1, 1980, reported that claimant
had been placed in a brace in May 1980. He reported that
claimant had difficulty walking and occasionally his right •
leg gave out, causing claimant to fall. Dr. Brenneke had 
hospitalized the claimant from November 4, 1980 for bed rest 
and traction. While hospitalized, the claimant was placed
in a body cast and was to remain in that body cast for ■ • :
approximately two to four weeks^ Dr. Brenneke felt that'
claimant had experienced a significant deterioration of his
back pain over the last six to twelve months. He felt that ..
claimant had a significant amount of trouble which was not 
stationary at that time.   •

The SAIF Corporation, on December 10,  1980, advised the. . .
Board that it opposed an own motion^order reopening•this 
claim for temporary total disability compensation as it did 
not appear that the claimant’s condition had materially
worsened since the last arrangement of compensation. . ,,

We reviewed the medical reports submitted by the parties
in this case and find that it would be in the best interest
of justice if this matter were referred to the Hearings
Division to be set for a hearing,. The Referee shall determine
if the claimant's condition has worsened since the last award
or arrangement of compensation in this case and if his
worsened condition is due to his 1966 injury. Upon the
conclusion of the hearing, the.Referee shall cause a transcript
of the proceedings to be prepared. The Referee shall forward
the transcript, along with the other exhibits introduced at
the hearing, and a recommendation in this case to the Board
for its consideration.

m

m

IT IS SO ORDERED  352 
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,CASE NO. 78-3125 

,_GARY\ ,BEUS,: CLAIMANT, . -
.David w.. Hittle, Claimant's Atty. 
SAIE, Legal Services, Defense Atty. 
Request, for Review- by Claimant 

December 30, 1980 

The claimant seeks Board review of the Presiding Referee's 
order denying the claimant'5 request to set this case for a 
hearing or to·otherwise have it processed by the Hearings 
Division. The claimant's Request for Hearing had been· 
dismissed on October 1, 1979 after no response had been 
received to a Show Cause Order. This order became final. 
The claimant contends he is entitled to have this case 
rescheduled for a hearing. 

We have reviewed the record in this case and the briefs 
of the partie's and affirm the Presiding Referee I s order.·· 
ORS 656.389(3) provides that an order of a Referee is final 
unless, within 30 days, one of the parties requ~sts a review 
by the Board. In this case, neither the claimant nor the 
SAIF Corporation requested a review by the Board of the · 
Order of-Dismissal within 30 days .. That order became final. 

We do not find that· the claimant •·s explanation of. why 
he did-not respond to the.Order to Show Cause or Order of 
Dismissal justifies the Board resetting this case for a 
hearing. The claimant was mailed these documents at his 
last ·known-address. The law.does not require personal service. 

The Board declines-to exercise its authority under ORS 
65 6. 2 78 ·for the same reasons. 

ORDER ON REVIEW 

· The Presiding Referee's order dated September 4, 1980 
denying the claimant's request to have his case set for 
hearing or otherwise processed by the Hearings Division is 
affirmed~. 

OWN MOTION ORDER 

The- claimant's request for own motion relief is denied •. 

-353-

;GARYi ,BEUS,r CLAIMANT, .  
 David W, Hittle, Claimant’s Atty.
SAIF, Legal.Services, Defense Atty.
Request' for Review by Claimant

WGB .CASE NO. 78 3125 December 30, 1980

m

The claimant seeks Board review of the Presiding Referee’s
order denying the claimant's request to set this case for a
hearing or to otherwise have it processed by the Hearings
Division. The claimant's Request for Hearing had been
dismissed on October 1, 1979 after no response had been
received to a Show Cause Order. This order became final.
The claimant contends he is entitled to have this case 
rescheduled for a hearing.

We have reviewed the record in this case and the briefs
of the parties and affirm the Presiding Referee's order.
ORS 656.389(3) provides that an order of a Referee is final 
unless, within 30 days, one of the parties requests a review
by the Board. In this case, neither the claimant nor the
SAIF Corporation requested a review by the Board of the
Order of Dismissal within 30 days. That order became final.

 We do not find that•the claimant's explanation of why
he did not respond to the Order to Show Cause or Order of
Dismissal justifies the Board resetting this case for a
hearing. The claimant was mailed these documents at his
last known•address. The law,does not require personal service.

The Board declines to exercise its authority under ORS
656.278 for the same reasons.

ORDER ON REVIEV7
The Presiding Referee's order dated September 4, 1980

denying the claimant's request to have his case set for
hearing or otherwise processed by the Hearings Division is
affirmed..

OWN MOTION ORDER
The claimant's request for own motion relief is denied.
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NOTICE 

The claimant has no right to a hearingi_review or .appeal 
on this award made by the Board on i 'ts own ·mot:,ion ._ •~ ·· · · 

.. .. ~ 

The SAIF Corporation may request.a hearing on this order. 

The order .is final uhless, within 30 days from the date 
hereof, the SAIF Corporation appeals this.otder by requesting 
a hearing._ 

WCB CASE NO. 78-9419 

RHONDA BROWN, CLAIMANT 
Douglas S. Green, Claimant's Atty. 
SAIF, Legal Servic~s, D~fense Atty. 
Order on Remand 

December 30,_1980 

On August 17, 1979, the Board entered an-Order on Review 
in this case which aff inned and· adopted the Referee '·s ·Opinion 
and Order. The Referee.found that the claimant had failed to 

· timely request a·' hearing ·withi_n 60 days from a denial issued 
by ·the ·employe'r. · The Court of Appeals affirmed the ·Board. 

In an opinion.dated Ju1y·23., 1979, 'the-Supreme Court re­
versed the Court of Appeals and iemanded this case to the Bo~rd. 
The Supreme Court held that the Board had unduly extended the 
principal it had·set-forth in the-·case of Sekermestrovich v. 
SAIF, 280 Or. 723, 573 P2d 275 (197'7) . .- The Court stated·that 
this case did foreclose a finding of "good cause" and.the 
determination of whether ·or not "good· cause" was established 
was a judgment to be made by the Refere~ and the Board. in the 
first instance~ The Court stated that because the Referee and 
the Board concluded that the Sekerrnestrovich case reguired.dis­
nissal of the claimant's claim, they had not considered other 
issues bearing on the timeliness or on the merits of this case. 
Therefore, this case was remanded to the Board. 

We have reviewed the r~cord· in thi~ case and utilized the 
Supreme Court's guidance.in this case. We agree with the Ref­
ere~ that this employer ~as not prejudiced by the. claimant's 
late filing of a claim. Further, we find the claimant has es­
tablished good cause for not filing her Request for Hearing 

· within the 60 days required by ORS 656.319(1). She is entitled 
to a hearing in this case. However, since the Referee did not 
determine whether or not the claimant has proven her claim is 
compensable and we are unable to determine from this record if 
she did so, we remand this case to Referee Mongrain to conduct 
a hearing on the merits of this case and to determine if the 
clai~ant's claim is compensable. 

-354-
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APPEAL NOTICE

The claimant has no right to a hearing ,, review or .appeal
on this award made by the Board on its own’motion. ^

The SAIF Corporation may request a hearing on this order

The order Is final unless, within 30 days from the date
hereof, the SAIF Corporation appeals this,order by requesting
a hearing.

WCB CASE NO. 78 9419 December 30, 1980

RHONDA BROWN, CLAIMANT
Douglas: S. Green, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order on Remand

On August 17, 1979, the Board entered an Order on Review
in this case which affirmed and' adopted the Referee's'Opinion
and Order. The Referee found that the claimant had failed to
timely request a’'hearing' within 60 days from a denial issued
by the employer. The Court of Appeals affirmed the Board.

In an opinion dated July'23, 1979, 'the Supreme Court re­
versed the Court of Appeals and remanded this case to the Board
The Supreme Court held that the Board had unduly extended the
principal it had'set forth in the case of Sekermestrovich v.
SAIF, 280 Or. 723 , 573 P2d 275 (197 7).' The Court stated ’ that
this case did foreclose a finding of "good cause" and.the
determination of whether or not "good cause" was established
was a judgment to be made by the Referee and the Board.in the
first instance. The Court stated that because the Referee and
the Board concluded that the Sekermestrovich case required.dis­
missal of the claimant's claim, they had not considered.other
issues bearing on the timeliness or on the merits of this case.
Therefore, this case was remanded to the Board.

We have reviewed the record  in this case and utilized the
Supreme Court's guidance,in this case. We agree with the Ref­
eree that this employer was not prejudiced by the claimant's
late filing of a claim. Further, we find the claimant has es­
tablished good cause for not filing her Request for Hearing
within the 60 days required by ORS 656.319(1). She is entitled
to a hearing in this case. However, since the Referee did not
determine whether or not the claimant has proven her claim is 
compensable and we are unable to determine from this record if
she did so, we remand this case to Referee Mongrain to conduct
a hearing on the merits of this case and to'determine if the
claimant's claim is compensable.
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ORDER 

nl•.!{Y Thi's 'Case· 1 ih'·i.remanded to Referee Mongrain to cond~c-t a 
hearing on the·merits of this case and issue an appealab'i°e o"ider . j_ -~, ;, .. \ L :. ·- , ·.- , • 

,-. CLAIM NO. C 242435 
'' 

RICHARD A. BULT, CLAIMANT' 
J. pavid Kryger, Clai~ant's Atty. 
SAIF, Legal Services, Defense Atty. 

· Order Denr ing · Motion 

. . 

December 30, 1980 

The SAIF,Corporation (SAIF), on December 8, 1980, ;noved 
the Board to reconsider its December 1, 1980 Own Motion Order. 
This claim had been referred to the Hearings Division td de­
termine .. if the, claimant's curr·ent condition was related to his 
April: 28-,. :197,0 industrial injury, and, . if so, whether his con­
dition had .worsened _since the last award or.arrangement of 
compensation. The .. Referee recommended the Board reopen this 
claim. The Board.reviewed the record developed at the hearing 
and ordered this claim reopened. The SAIF contends that the 
Board' s-·order is based upon an incomplete ~inding. by t~e Referee. 

We have considered the SAIF's motion and find no reason to 
reconsider our.December 1, 1980 Own Motion Order. Therefore,· 
we deny the SAIF.'s motion. 

ORDER 

The SAIF Corporation's Motion for Reconsideration dated 
December 8, 1980 is denied. 

-355-

# ORDER

This'■’case’‘^is 'remanded to Referee Mongrain to conduct a
hearing on the‘merits of this case and issue an appealable
bfdO'r.
r i, O' ( ! 1 ; ' ' ; ‘ •

.... _ CLAIM NO. C 242435 December 30, 1980
RICHARD A. BULT, CLAIMANT'
J. David Kryger, Claimant*s Atty.
SAIF, Legal Services, Defense Atty,
Order Denying Motion

#

The SAIFrCorporation (SAIF), on December 8, 1980, moved
the Board to reconsider its December 1, 1980 Own Motion Order.
This claim had been referred to the Hearings Division to de­
termine..if the, claimant’s current condition was related to his
April 28.,. 1970 industrial injury, and, .if so, whether his con­
dition had worsened since the last award or.arrangement of
compensation. The, Referee recommended the Board reopen this 
claim. The Board reviewed the record developed at the hearing
and ordered this claim reopened. The SAIF contends that the
Board's order is based upon an incomplete finding by the Referee

We have considered the SAIF's motion and find no reason to 
reconsider our.December 1, 1980 Own Motion Order, Therefore, 
we deny the SAIF's motion.

ORDER

The SAIF Corporation's Motion for Reconsideration dated
December 8, 1980 is denied.
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CASE NO. 79-5162 

ZANE CULBERTSON, CLAIMANT' . 
Emmons,_Kyle, et al, Cla_imant''s·Attys~ 
David O. ·Horne, ., Empl_oyer' s Atty~ ·· ·· 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 
Cross Request by Claimant 

December 30; 1980 

- , . .; ... : 
. ·' ' . ~,- ~ 

~ . ' .... ' 

The employer seeks Board review of the Referee's order 
which granted claimant an .award of compensation-~qual to 32° 
for 10% unscheduled disability for his right sh6ulder and . 
cervical injury and an award of compensation. equal- to.-5 % un­
scheduled di~ability for his low back and_r}ght hip-thjury: 
The Referee, at the hearing, denied· allowing .tne employer. 'to . , 
try to lay a foundation for introducti6n of 6ertairi ~urVeillaue~· 
film. The employer, on appeal, contends that the Referee··~houi~ 
have allowed it to lay a foundation to have the surveillance 
films admitted. Further, employer contends that the award of 
compensation granted ··by the Referee is excessive~:and .not sup-
ported by th~ ~viderice in thi~ case: · . -~· 

;•~~ '~• ;'_' • -• • • : f •' •• I 

· The cl~imari£ contends-the employer wa~ allowed-to attempt~,,~ 
to lay a foundation· for the· admission of the· surveillance·· ~: 
films, but':the'·employer failed to do so. ·Further,:the claim-::::.L' 
ant cont~n&~'fhe ~w~r~ oi compensation granted by. the-R~feree•.~-
is supported by the:'eyicl.~nce in this•·case .. , . · .. ·•·· ,; ... :. · -

·. :.--.. . ... ;.) ' 

The B~ard· finds ·that·: the Referee correctly.,recited·:the .;·•:,; 
facts of this case in his order. 

'' 
After de novo -ri~view of the record in this· case, the. 

Board finds that the Referee's ·award of compensation:is· not­
supported by the evidence. However, the Board does find that 
the Referee correctli ruled in not allowing the employer to 
attemp:t to lay a foundation for the introduct.ion of the sur­
veillan'ce: films.· The· investigator who took' these. films- sub_se­
quently died and therefore w~s not availabl~ to t~~tify asttQ· ~ 
the dates, time and activities which he filmed. He was not 
available for cross-exarnination. Therefore, we conclude that 
the employer would have been unable to lay a proper foundation 
for the introduction of the surveillance films. 
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WCB CASE NO. 79 5162 December 30, 1980

ZANE CULBERTSON, CLAIMANT'
Emmons', Kyle, et al. Claimant' s Attys.
David O.'Horne, Employer's AttyJ '
SAIF, Legal Services, Defense Atty.
Request for Review by Employer
Cross Request by Claimant

The employer seeks Board review of the Referee's order
which granted claimant an .award of compensation•equal to 32°
for 10% unscheduled disability for his right shoulder and
cervical injury and an award of compensation, equal to, 5%.un­
scheduled disability for his low back and .r.ight hip ' injury /
The Referee, at the hearing, denied allowing the employer, to 
try to lay a foundation for introduction of certain surveillance
film. The employer, on appeal, contends that the Referee should
have allowed it to lay a foundation to have the surveillance
films admitted. Further, employer contends that the award of
compensation granted  by the Referee is excessive::and .not sup­
ported by the evidence in this case. ‘

■ The claimant contends the employer was allowed to attempt 
to lay a foundation for the admission of the • surveillance'•
films, but;the'employer failed to do so. Furtherthe claim ;..?
ant contends‘the award of compensation granted by. the Referee .. :
is supported by the'^evidence in this' case. • •  

The Board finds that the Referee correctly.■ recited ; the
facts of this case in his order.

After de novo review of the record in this case, the.
Board finds that the Referee' s'award of compensation: is not
supported by the evidence. However, the Board does find that
the. Referee correctly ruled in not allowing the employer to
attempt to lay a foundation for the introduction of. the sur­
veillance' films.' The' investigator who took' these'.'.films subse­
quently died and therefore was not available to testify as .„to
the dates, time and activities which he filmed. He was. not
available for cross exam.ination. Therefore, we conclude that
the employer v;ould have been unable to lay a proper foundation
for the introduction of the surveillance films.
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I. 

On the employer's second contention that· the award of 
compensation in this case is excessive and not supported by 
the evidence,--the Board agrees. We find that the medi'ca-1 1 

_ev.idenqed:ndicates·:that ·claimant has no permanent impairment 
duento his- on-the-job injury._ The claimant has been ·found 
to have a full range of motion in his right shoulder a"nd 
cervical spine. Claimant adyised the doctors'that he was 
able to lift weights without any.pain or restriction of move­
ments o~ his ~boulder. He was released to his regu~ar work 
with no restrictions. Dr. Martens does feel that claimant 
s_hould ·~void _p'rolonged standing, bending ·and lifting over 50 
pounds as well as walking. Dr. Hartmann felt that claimant 
migh~ benefit f~om a job change. We do not firid that these 

· recommendations are due to any permanent impairment claiman_t 
has suffered due to his on-the-j·ob injury. The evidence does 
not indicate that claimant's back pain and hip pain are re~ 
lated to this injury. Claimant is now 24 and_ has a high school 
education. ·He has worked as· a backhoe operator, worked on the 
green.chain with this employer and has also worked as a bag boy 
and as a welder. Claimant stated that he feels he could do any 
of the jobs .. ir;i. the l_wnber mill except for possibly not being 
able to perform the job on the green chain. · . . .. 

. We conclude, based· on the evidence in this cas·e, that 
claimant .has ·-not established he has suffered any loss of wage 
earning capacity due to his on-the-job.injury. There is no 
·evidence that claimant h~s experienced any permanent impair­
ment,.al,'ld th~ weight of the evidence indicates that c;-laimant 
wa•s. re_leased .,by the physicians to return to his regular w9rk 
without any restrictions.due to this injury. Therefore, 
the ·aoard modifies the Re_feree' s order by reyersing the awards 
of unscheduled disability granted by the Referee and rein­
stating the Determination Order. 

ORDER 

The Referee's order dated May 13,- 1980 is modified • 

. •- .The Determination Order dated March 19, 1979 is reaffirmed · 
by the Determination Order dated ·June 11, 1979 and is restored 
and affirmed. 

The remainder of the Referee's order is affirmed. 

-357-

On the employer's second contention that the award of
compensation in this case is excessive and not supported by
the evidence,' the Board agrees. We find that the medical
evidence:indicates.that claimant has no permanent impairment
duecto his on the job injury. The claimant has been found 
to have a full range of motion in his right shoulder and 
cervical spine. Claimant advised the doctors that he was
able to lift weights without any pain or restriction of move­
ments of his shoulder. He was released to his regular work
with no restrictions. Dr. Martens does feel that claimant
should avoid prolonged standing, bending and lifting over 50
pounds as well as walking. Dr. Hartmann felt that claimant
might benefit from a job change. We do not find that these
recommendations are due to any permanent impairment claimant
has suffered due to his on the job injury. The evidence does
not indicate that claimant's back pain and hip pain are re­
lated to this injury. Claimant is now 24 and has a high school 
education. ^ He has worked as' a backhoe operator, worked on the 
green chain with this employer and has also worked as a bag boy
and as a welder. Claimant stated that he feels he could do any 
of the jobs.in the lumber mill except for possibly not being
able to perform the job on the green chain.

: V7e conclude, based on the evidence in this case, that 
claimant has not established he has suffered any loss of wage
earning capacity due to his on the job.injury. There is no 
evidence that claimant has experienced any permanent impair­
ment,, and the weight of the evidence indicates that claimant
was released  by the physicians to return to his regular work
without any restrictions, due to this injury. Therefore, 
the Board modifies the Referee's order by reversing the awards
of unscheduled disability granted by the Referee and rein­
stating the Determination Order.

ORDER
The Referee's order dated May 13, 1980 is modified.

 The Determination Order dated March 19, 1979 is reaffirmed
by the Determination Order dated June 11, 1979 and is restored
and affirmed.

The remainder of the Referee's order is affirmed.
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NO. 79-9,57,9 . : . De,cemb,er:. 30,,: i~,.80 
- • ··-· •• ' -· - ,I • 

. __. ';-: L ~··1_;,·•1.,,:.•-·f~;:0'·. 
NEIL E •· FAIN,:. CLAIMANT ... , .. ·• rrerence J,. Hammons, Claimant Is .. Atty·. '~· .. ' .'• ' ~·;•::: ._,c·,_·, .... 
SAIF,· Legal-S~rvices, Defense Atty~· .. : ... , .·. ·,,·.:·: 1•· •.• .. i•.·~r~,-
Request for. Re_view, by SAIF ' · · ' · •.·, · - ·,, ·. -. ·· ·· ;·, 

; ;:·: _-t-J '< • •·. ~.: ~ :-. :'·' • ., ; ~ 

:·i. ,r': ... 

. 'The SAIF ·c~rporati'on: (SAIF) seeks Board [feview 'of: the .k 
Referee.' s Opinion and Order which granted 1 the'·-:clairriant an ·.award 
of compensatiqh equal to 64° for-20% unschedUled•di-Sability .for 
his' low back 'injury. ' The 'SAIP- contends '·th.i's ,award ·'of compensa-
tion is excessive. . ·., "-'' ,.;,,:,,. 

' i 
tv~ find the··Referee correctly set: forth the-·factsi:of:·this 

ca:5e in · hi S Opirtiori :~nd order.· '· · ~ -·. ·- ~· ~ ~ ~ .. ::.'.. . . . ' . . 

, Afie~ _de·pov6_~~vie~, the· Board modifies the Ref~~~e!s: 
or_der. The. July .3, · 19 7 9 Determination Order granted. the· 0claim­

. an·t. temporary total· 'di sabil1 ty cornpensa tion and ·temporary par-
- tial. disability" compensation.· · Dr; ·Bert, -prior· to···the claim; 

being closed, felt the claim~nt had minimal- pain arid' should 
avoid any heavy lifting or frequent· bending .. · ·The· claimant .. was 
not taking any medication and had full range of motion of his 
back. Tne·. orthopaedic Consultants' rated the: claimant Is II resi­
dual disabilit.y" as··minimal· and ·felt he could .. -return· to .. h-is 
former ocq:upation. wl th limi t'ations·. The clairnant·::is 31:: yea-r·s 

.o.ld and has, a GED. - He. ha.'s· worked 'in lumber- mills·· and· construc­

.tion work · for the· forest ·service. ·He is, presently ·employed 
making· wood bathroom· ac·cessories. Based. on· the .evidence ::in· 
this ·case, ·we find the award :of comp'en·sation. granted .by, the.• 
Re.feree. is excessive and would. rnodify"·it to· ,32:o,- for··-:10%; un-
scheduled. dis.ability.·· :·., . ,:,,-:., ,,,-.-:,-·;:, 

ORDER 

The Referee's order, dated June 10, 1980, is modified. 

The claimant is hereby granted an award of :compensation 
equal .to 32° for 10% for his low back injury. This award is 

·in· lieu of: all prior awards of unscheduled.-·disabi•lity .. the 
claimant has received for this i.njury •· ,_. ·- · · . ,., ,, · 

The remainder ,of the Referee's order is affirmed. 

-35,8-

WCB CASE NO. 79 937.9
NEIL E. FAINCLAIMANT
Terence J. Hammons, Claimant's Atty.
SAIF, Legal Services, Defense Atty. ,
Request for,Review, by SAIF

^Depember, 30.,. 1,980
m

The SAIF Corporation • (SAIF) seeks Board  review'Of the J:.
Referee's Opinion and Order which granted’the’ 'claimant an'.award
of compensation equal to 64® for 20% unscheduled 'disability for
his low back injury. The SAIF contends•this  award of compensa­
tion is excessive. , ’ ' ' ' '

■’ We find the' Referee correctly set forth the facts '.of•• this
ca.se in His Opinion  and Order.' ' ' ..

After ,de novo review, the Board modifies the Referee..', s.
order. The. July .3, '1979 Determination Order granted .the' claim 
an't. temporary total disability compensation and 'temporary par­
tial. disability, compensation.' ' Dr; Bert,  prior' to"‘the claim
being closed, felt the claimant had' minimal pain aiid,' should 
avoid any heavy lifting or frequent’bending. "The' claimant..,was
not taking any medication and had full range of motion of his 
back. The Orthopaedic Consultants■ rated'.the:^ claimant''S "resi­
dual disability" as"minimar and 'felt he could 'return to...his
.former occupation, with limitations'. The claimant' ds 31;;years
old and has, a GED. He has worked in lumber mills''and ■ construc­
tion work for the forest service. He is^ presently employed
making wood bathroom accessories. Based.on the evidence rin 
this case,.we find  the award of compensation. granted by the.
Referee , is excessive and would modify' it to '32®' for’ :10%; un­
scheduled disabilityi

ORDER
The Referee's order, dated June 10, 1980, is modified.

The claimant is hereby granted an award of compensation
equal .to 32° for 10% for his low back injury. This award is
in lieu of . all prior awards of unscheduled ^ disability. ..the
claimant has received for this injury.'

The remainder of the Referee's order is affirmed.
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WCB CASE NO. 79-7643·' 

.STANLEY, FOUNT~IN, CLAIMANT 
Lawrance L.·· -Paulson,· Claimant's Atty. 
SAIF,.Lega1· Services·, Defense Atty. 
Order of Dismissal 

December 30, 1980 
: 

On October 13, 1980, the claimant and his attorney 
entered into a stipulation which granted him an. addi t·ional 
award of permanent partial disability equal to 96° for 30% 
unscheduled disability, provided the award be paid in a lump 
sum and granted the claimant's atto~ney a fee out of this 
increased award and dismissed the claimant's request for a 
hearing. This stipulation was approved by Referee Gemmell. 

Subsequent to the approval of the stipulation, the 
claimant retained a different attorney, and on November 12, 
1980 requested the Board set aside the stipulation and set 
this case for a hearing on its merits. The claimant contended 
that at the time the stipulation was entered into, he was 
unable to work. Further, the claimant forwarded a report to 
the Board from Dr. Hoff in which the doctor stated he felt 
that claimant had moderately severe disability and was 
unable to work. 

On November 17, 1980, the employer/carrier advised.the 
Board that it objected to the claimant's request. The 
employer/carrier contends that any rights the claimant may 
have are under ORS 656.278. Further, they contend that the 
stipulation is a final order and does not have any appeal 
righ~s to it. They request the Board dismiss the claimant's 
request for review. 

The claimant, by and through his attorney, on December 
9, 1980, advised the Board that he was relying on the case 
of Schultz v. SAIF, 252 Or 211, 448 P2d 551 (1968). 

We have reviewed the contentions of the parties in this 
case and dismiss the claimant's request for review. We find 
the claimant's request is without merit. The Schultz case 
relied upon by the claimant held that if, on the face of the 
record, the probability of an inaccurate award was found, 
the Board could remand the claim to the Hearings-Officer for 
further determination of claimed liability although the 
original award was based on an agreement of the parties. In 
this case, we do not find that·on the face of the record 
that the award of compensation granted to the claimant in 
the stipulation was inadequate. Therefore, the Board denies 
the ~lairnant's request that the stipul~tion entered into and 
approved on October 13, 1980 be set aside and that this case 
and claim be set for hearing before a Referee. 

-359-

o STANLEY' FOUNTAIN, CLAIMANT
Lawrance L.  Paulson, Claimant's Atty.
SAIF,, Legal Services , Defense Atty.
Order of Dismissal

WCB CASE NO. 79 7643^ December 30, 1980

O

O

On October 13, 1980, the claimant and his attorney
entered into a stipulation which granted him an additional
award of permanent partial disability equal to 96® for 30%
unscheduled disability, provided the award be paid in a lump 
sum and granted the claimant's attorney a fee out of this 
increased award and dismissed the claimant's request for a
hearing. This stipulation was approved by Referee Gemmell.

Subsequent to the approval of the stipulation, the
claimant retained a different attorney, and on November 12,
1980 requested the Board set aside the stipulation and set
this case for a hearing on its merits. The claimant contended
that at the time the stipulation was entered into, he was 
unable to work. Further, the claimant forwarded a report to
the Board from Dr. Hoff in which the doctor stated he felt 
that claimant had moderately severe disability and was 
unable to work.

On November 17, 1980, the employer/carrier advised.the
Board that it objected to the claimant's request. The 
employer/carrier contends that any rights the claimant may
have are under ORS 656.278. Further, they contend that the
stipulation is a final order and does not have any appeal
rights to it. They request the Board dismiss the claimant's
request for review.

The claimant, by and through his attorney, on December
9, 1980, advised the Board that he was relying on the case 
of Schultz V. SAIF, 252 Or 211, 448 P2d 551 {1968).

We have reviewed the contentions of the parties in this 
case and dismiss the claimant's request for review. We find 
the claimant's request is without merit. The Schultz case 
relied upon by the claimant held that if, on the face of the
record, the probability of an inaccurate award was found,
the Board could remand the claim to the Hearings■Officer for
further determination of claimed liability although the
original award was based on an agreement of the parties. In
this case, we do not find that on the face of the record
that the award of compensation granted to the claimant in
the stipulation was inadequate. Therefore, the Board denies
the claimant's request that the stipulation entered into and 
approved on October 13, 1980 be set aside and that this case 
and claim be set for hearing before a Referee.
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The claimant's request for revi~w ~ateq November 12, 1980 is dismissed. ··,. · ·· · ·, · ·' ' ··· · · .. f.')':' 

'a,,, ... • .,., .. , .:•.-

' ::;; • • .1--· .•· 

4 ,I, ;, ·.--:_ t' 

" \ •.. ; ... .-~ .~ 1:" 
WCB so:..9494, Cl W...aQl 7760' · -Decemb~r ":):()_,,~, ],980 
WCB 80-10,. 393;, Cl W.-ll·J28 :.•. ,·-1 : ;_,;,: 

& D32-ll 706. . .. ::·. 
WCB 80-10, ·394; Cl 95C '60 4387 
WCB 80-10, 49.4: .. Cl D32--,_ll55.7 &_-·9.f;.17760 :"--

... ,. '. ~ · .. : ,. . 

MARY A. GOTCHALL, CLAIMANT 
Gary D." Hall, and, Galton, Popick_•& ._Sco,tt;.::Empl9yE;r.'..s, Attys. 
SAIF, Legal :Services, · Defense Atty,. . ,. , 
Own Motion. Order· Consolidating Cases .. for He.ar1ng ' ~ e , • .. 

' ·,_; 
- ~-· ·-< • 

On ·octobe'r. ~ 0 ,· . 198 0, .•the claima_nt, by and thro'ug'h. h\,~'r;:;attorney, 
requested .the Board :exercise .its own' motion jurisdiction a'i-id 
reopen this claim for her, O_ctobe'r 1Ar _1973 injury, Claim· Nd. 
177 6 0 ~- The ciairrianti had 'filed an aggravation claim 'r.-..ihi,c'h :::· 
Industrial Indemnity denied on the basis that t·he{ Claimarit·,i'.s 
aggravation rights had expired and she suffered from an 
occupatio~al disease ·which ·is. the r._esponsibility of Wausau 
Insurance, Corripan_ies ~- .The claimant 'requeste<J, ·a __ he_ar'l.ng ·on: :· this denial; WCB case No .. 80-9494.. ·: ' . ,, , .... --·,, ,-,i :~· 

• T ••. • - t • I '- ' • '• ••,,•, ;' ~ .- '.• • • :,:;,. ~ •, 

. , . ;he ciairnant a+so has reqU:e~t·e"a ':a heari1i.'g' :p~of_esting 
the extent of disabil'i ty awarded in th'e October ··20 ,· 1980 ··: ·· ,_ 
Determination Order for her January 15, 1976.,..i'njur'y. :· The'.:. 
insur~r · f<;:Jr this injury was Industrial Indemnt ty ., and. ~-s WCB 
Case No. 8Q-:99_57. · · · ·' · , " ... . ~ : .i I. { .'. -:. I 

Industrial Indemnity advised the Board it did ·not<·teel 
this case should be considered by the Board under 'its own 
mot.ion Jurisdiction: ' It advised the Bbard '· c'iairriaht has 
also file~:an 'occu~atio~al disease claim:~ith ~4~iad~rniurance 
Company . for. a, cervical and shoulder . condition_~ _ · This •:•was:· i 
denied and a' hearing has been requested on iL'' ''(WCB Case•' •' 
~o. 80-10,49.~)~ · · ' _;_, .::· .... ·:,: ... , 

. ,,· ' .. ,, 
The c:laim~nt also has filed an occupational disease·claim 

against M~il-W~ll Envelope Company which wa~ denied by its: 
insur·ance carrier, Aetna Ii"'l'surance 'Company. The claimant i ~ 
has requested a hearing on 1this denial . (WCB. Case' 'No.' .s 80~ :· 
10,-394· ana. ·so-10;393). ,· .. • · ..... .,, . ' . ~ . ;:.,_; 

., ;' i. ; . ': 
,·' l' ·. - ,'' '; · 

-360-

ORDER

The claimant’s request for review dated November 12 
1980 is dismissed. • ■' • ..  

. ■ ^ ^ WCB 80 9494, Cl W 017760 ;  December 30:, . 1980
WCB 80 10,. 393; Cl W 11 328'

& D32 11706, . ■ V \
WCB 80 10, 394; Cl 95C 60 4387
WCB 80 10, 49,4;,Cl D32 11557 & Cl ,17760

MARY A. GOTCHALL, CLAIMANT
Gary D.’ Hall, and, Galton, Popick. •& .Scott,  Employer's Attys.
SAIF, Legal Services ,• Defense Atty. :/ • f.  
Own Motion. Order Consolidating Cases .for He_aring . : r

On October ' 30 , i980 , ’the claimant,, by and through h’er'^'attorney,
requested .the Board 'exercise .its own' motion jurisdiction ■ and
reopen this claim for her. October 14, .1973 injury. Claim No;.
17760. The' cladmanti had filed an aggravation claim'which.'; 
Industrial Indemnity denied on the basis that the' claimarit' s
aggravatipn rights had expired and she suffered from an
occupational  disease which 'is the responsibility of Wa'usau
Insurance Companies.. .The' claimant 'requested a .hearing • on’ 'j
this denialWCB Case .No. .80 9494. \ ' ,...,‘7...' ' ','.,7'.

The claimant also has requested‘a.hearing  protesting
the extent of disability awarded in the' October 20^,; 1980  '
Determination Order for her January 15, 1976 injury.' The
insurer. for this injury was Industrial Indeiimity, and is WCB
Case No. 8Q 9957.

Industrial Indemnity advised the Board 'it did not./feel
this case should be considered by the Board .under 'its own
motion jurisdiction. It advised the Board''claimant has
also filed an occupational disea.se claim with Wausau’ Insurance
Company . for. a., cervical and shoulder condition.:^ , 'Thisy'was :' j
denied and a hearing has been requested on it. ' (WCB Case'
No. 80 10,494) ■ ; ^ '

The claimant also has filed an occupational disease"claim
against Mail Well Envelope Company which was denied by its.'
insurance carrier, Aetna Insurance 'Company. The claimant'jt 
has requested a hearing on '6his denial (WCB' Case'"’No.'s 80 : 
10,394' arid 80 10,393) ,  ^ '

m
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Board, ,,aft~r.-reviewing the -contentions of the_ 
parties, finds it-'woiild be in the best interests of the 
par1:.i;~s if,;clai~an,t,~.s Own _Motion requ~st was referred to a 

·· ~~t~r~¢,.tq_be 1c;on~o~idated with WCB Case No. 1 s 80-9494, 
B0-9957,,-:80-:10,393,.-80~10,394, _and 80-10,494 for a hearing . . • - J • • r , . . . . , 
The .Referee shall determine if claimant's low back problem 
is related to her October 14, 1973 injury and represents a 
worsening of it since the last award or arrangement of 
compensation. Upon the conclusion of the hearing, the Ref­
ereershall cause a transcript of the proceedings _to be pre­
pared. The Referee shall forward the transcript, the other 
exhibits introduced at the hearing and recommendation to the 
Board for its consideration. The Referee shall also issue 
appropriate orders in all the other cases. 

IT IS SO ORDERED. 

CLAIM NO •. WD 3632 

KEITH GUBRUD, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own·Motion Determination 

December 30, 1980 

On J~ly 3, 1980 we ordered this claim•reopened as of.June 
9, 1980. for the payment of compensation and other benefits 
provided for· by law until closed pursuant to ORS 656.278. This 
was based.on ·Dr. Se:rbu's report of the same date which indicated 
the claimant had an acute mechanical low back strain. Dr. 
Serbu,prescribed complete bed rest and had requested this claim 
be reopened. The cla•imant indicated that he was off work from 
June 9, 1980 through July 13, 1980 but stated he did not ·1ose 
_any wages •. 

In October'l980, Dr. Serbu reported ·that the claimant had 
made a total recovery and recommended the claim be closed with 
no additional award of permanent part'ial disability. He noted 
that the claimant had been off work for five or six days in June 
1980. 

The SAIF Corporation, on October 2~, 1980, requested that a 
determination be made of the co~pensation to which the claimant 
was entitled. The Evaluation Division of the Workers' Compensa­
tion Department on December S, 1980 recommended that this claim 
be closed and.that the- claimant not be awarded any additional 
temporary total disability or any additional permanent pa+tial 
disa)?ility. 
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The Board,uafter. reviewing the contentions of the.
parties, finds it would be in the best interests of the
parties if , claimant * s Own Motion request was referred to a
Referee,,tp.be jconsolidated with WCB Case No.'s 80 9494,
8.O79957,,, 80 10,393,. 80 10,394, and 80 10,494 for a hearing.
The Referee shall determine if claimant's low back problem
is related to her October 14, 1973 injury and represents a
worsening of it since the last award or arrangement of
compensation. Upon the conclusion of the hearing, the Ref 
ereef shall cause a transcript of the proceedings to be pre­
pared. The Referee shall forward the transcript, the other
exhibits introduced at the hearing and recommendation to the 
Board for its consideration. The Referee shall also issue 
appropriate orders in all the other cases.

IT IS SO ORDERED.

December 30, 1980CLAIM NO.,WD 3632

KEITH GUBRUD, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own' Motion Determination

On July 3, 1980 we ordered this claim reopened as of June
9, 1980 for the payment of compensation and other benefits
provided for by law until closed pursuant to ORS 656.278. This 
v;as based.on Dr. Serbu's report of the same date which indicated
the claimant had an acute mechanical low back strain. Dr.
Serbu prescribed complete bed rest and had requested this claim
be reopened. The claimant indicated that he was off work from 
June 9, 1980 through July 13, 1980 but stated he did not lose
any wages.

In October 1980, Dr. Serbu reported that the claimant had 
made a total recovery and recommended the claim be closed with
no additional award of permanent partial disability. He noted
that the claimant had been off work for five or six days in June 
1980.

The SAIF Corporation, on October 28, 1980, requested that a
determination be made of the compensation to which the claimant
was entitled. The Evaluation Division of the Workers' Compensa­
tion Department on December 5, 1980 recommended that this claim
be closed and .that the claimant not be awarded any additional
temporary total disability or any additional permanent partial
disability.
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have_reviewed thi~ fi~e an1 do not,agre~ with-the recom­
mendation of the Evaluation Division. _The med1cal evidence es- Q, 
tablishes that the claimant was unab:{a"· to work fr6m Juii~ '9; 1980 .., 
through;jun~ 13, 1980 b~cause of hi~- back ·bioblem~: \rt~i~fore, 
we-finci."tliut he .. is entitled to,_an _awai:-d"of;additionai _ _ternporary 
total-disability from June 9, 19~0 t~rou~h Juh~ ~3,~1~86~:.: 

, • ..; ~- ._ ... r • - • ' . . 

ORDER ' 1' ' ' . 

•_l ., ~t~:'.~-J-.h ... •ti 

The claimant is hereby g~anted ~n a.:.,ard: o_{ §.ddi titn~:i:( tem­
porary total d-isability compensation f~om June. 9, ·. 198 o._ ,ttirc:mc;':1 

.., . .. ' , ... .-:,' .. . 
June 13, 198 O. . ....... _ .. . .,. 

WCB NOS. 79-4980, 79-10, 169, 
& 79-10, 606 

GARY W. HUNTER AND MICHAEL LEROY, CLAIMANTS 
Pozzi, Wilson, et al, Claimants' Attvs. 
SAIF, Legal Services, De fens~ Atty. ~ . 
Request for Review by SAIF 1 

. ., 
,; •-:. 

December 30, 1980 

The SAIF Corporation (SAIF) seeks Board-review'.of:th~­
Referee's order which found that the abovenamed claimants 
were employees of the State of Oregon and not the employees 
of- Multnomah County.· The Referee ··remanded· their" c-laims to 
SAIF- for acc~pta~ce and processing and-~ranted'the: clai~anis 1 

attorney a fee for his services in overcoming th~ d~riialt~--
'The R~fer~e-also 6rdered the SAIF to reimburse Scotttwet~~l 
for all workers' compensation payments ··ma.de by Scott-Wetzel . 
to or on behalf of the claimants for their claims·. · The · SA.IF 
con.tends that the claimants were employees of MuTfriomah · 
County ~nd that their claims should be femanded'to Scott··:· 
Wetzel for processing. As an alternative, the SAIF tdntends 
the Board should adjust the award.of attorney's fees to 
reflect the nature of the proceedings and vacate that part 

-Of the Referee Is order which required i"t. to reimburse Scott 
Wetzel for the claim costs. · 

The facts in this case were stipulated to by the parties 
at the time of the hearing, and we find no reason to recite 
these ·facts in our- Order .. 

. ' . 

We:":review de ·nov6 and reverse the Referee's order. The· 
Referee .. ,;, applied a two-proi-tg test· to determine- ·-whether. the 
clairnan'ts v1ere emp.loyees of the State o·f Oregon. or>'.3mployees 
of· Mul t.nomah· County. . The Ref er·ee fei t that the · right- of · -.: 
control far outweighed the question of who paid the:wages of 
the claimants. He found that since the claimants W 1:!re under 
the control of the Circuit Court judges, who are State 
employees that they; therefore, also are State employees. 
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We have .reviewed this file and.do not .agree with the recom­
mendation of the Evaluation Division. . The medical evidence es­
tablishes that the claimant was unable to work from june/9,; 1980
through; June 13, 1980 because of his back problems! ';'Therefore,
we find tliat he „is entitled to^.an award of .• additional .temporary
total disability from June 9, i980 through June 13,^; 1980.'. !

, ORDER ' , . ...

The claimant is hereby granted an award. of ’ additional;^ tem­
porary total disability compensation from June • 9 , . 198 0.. through
June 13 , 1980.. •

m

WCB NOS. 79 4980, 79 10, 169,
& 79 10, 606

GARY W. HUNTER AND MICHAEL LEROY, CLAIMANTS
PozziWilson, et al. Claimants' Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF'

December 30, 1980

The SAIF Corporation (SAIF) seeks Board ■ review', of.the"
Referee's order which found that the abovenamed claimants
were employees of the State of Oregon and not the employees
of Multnomah County. The'Referee'remanded" their" c laims to
SAIF for acceptance and processing and granted'the claimants'
attorney a fee for his services in overcoming the denials'.’
The Referee "also ordered the SAIF to reimburse Scott’ Wetzel
for all workers' compensation payments‘made by Scott V/etzel
to or on behalf of the claimants for their claims'. ’ The SAIF
contends that the claimants were employees of Multnomah'
County and that their claims should be remanded to Scott"  
Wetzel for processing. As an alternative, the SAIF contends
the Board should adjust the award of attorney's fees to 
reflect the nature of the proceedings and vacate that part
of the Referee's order which required i’t'to reimburse Scott
Wetzel for the claim costs. ’ . ' .....

The facts in this case were stipulated to by the parties
at the time of the hearing, and we find no reason to recite
these 'facts in our  Order." '' ' ■

We 'review de novo and reverse the Referee's order. The
Referee’ applied a two prong test to determine whether the
claimants were ' employees of the State" 6'f Oregon ' br amployees
of ' Multnomah County. The Referee felt tha't the ■ right of
control far outweighed the question of who paid the wages of
the claimants. He found that since the claimants v/ere under
the control of the Circuit Court judges, who are State
employees that they, therefore, also are State employees.
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We, do,1not· .ag:r:ee·1w:i:th the Referee's analysis of the 
~acts·_.dn this; case. The State authorizes or allocates funds 
to• 1the: ·County: ~to: cover -the cost of operation of -the court 
system. -The· County actually pays the salaries of and provides 
otherrfr.inge ·benefits for the court reporters. The court re­
porters/·'do"work on a ·day-to-day basis for- the· Circuit Court 
judges. However, we find that technically th_e c_ourt reporters 
are under the control of the County. The County has delegated, 
in a very small fashion, its authority or power ~o control the· 
court·reporters to the •circui·t court judges to control the day­
to-day work of the reporters. If the Circuit Court judge is­
absent, the court reporter is required to stay at work and to 
take,·orders from the Court Administrator who can reassign them 
to other courts or order them to perfonn other work. There­
fore, we find that these claimants are, in fact, employees 
of the County and not employees of. the State, based on the facts 
of this catSe. We would.refe:r any question.regarding the amount 
of the attorney fees to the Circuit Court for determination 
pursuant to ORS 656.388 (2). · 

ORDER 

The Referee's Opinion and Order dated June 30, 1980 is 
reversed. 

The claimants' claims are remanded to Scott Wetzel for 
acceptance and processing and payment of compensation and· 
other benefits as provided for by law until clos~d pursuant 
to ·ORS 656.268. 

The claimants' attorney is entitled to have fees awarded 
by the Referee paid by Scott Wetzel. It is further ordered · 
that appropriate reimbursement shall be made between the 
SAIF.Corporation and Scott Wetzel in this case. 

The claimants' ·attorney is entitled·to a fee of $100 
for his ·services ·on behalf of the claimants at the Board 
level •. 

WCB CASE NOS. 78-8151, 78-8152, 
& 78-8153. 

JACQUE C. JAEGER, CLAIMANT 
Richardson, Murphy, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

Decemb~r 30, 1980 

{tt The SAIF Corporation seeks Board review of the Referee's 
order which granted the claimant permanent total disability 

·compensation in addition to·penalties and attorney, fees. 
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We. do >not'agree swi'th the Referee's analysis of the
factsj.in this. case. The State authorizes or allocates funds 
to'ithe:‘County ;to; cover the cost of operation of the court
system. The'County actually pays the salaries of and provides
otherrfringe benefits for the court reporters. The court re 
porters'‘do 'work on a day to day basis for the Circuit Court
judges. However, we find that technically the court reporters
are under the control of the County. The County has delegated,
in a very small fashion, its authority or power to control the 
court’reporters to the Circuit Court judges to control the day 
to day work of the reporters. If the Circuit Court judge is
absent, the court reporter is required to stay at work and to
takeforders from the Court Administrator who can reassign them
to other courts or order them to perform other work. There­
fore, we find that these claimants are, in fact, employees
of the County and not employees of the State, based on the facts
of this case. We would refer any question,regarding the amount
of the attorney fees to the Circuit Court for determination
pursuant to ORS 656.388(2).

ORDER
The Referee's Opinion and Order dated June 30, 1980 is

reversed.
The claimants' claims are remanded to Scott Wetzel for

acceptance and processing and payment of compensation and 
other benefits as provided for by law until closed pursuant
to ORS 656.268.

The claimants' attorney is entitled to have fees awarded
by the Referee paid by Scott Wetzel. It is further ordered
that appropriate reimbursement shall be made between the
SAIF Corporation and Scott Wetzel in this case.

The claimants' attorney is entitled to a fee of $100
for his services on behalf of the claimants at the Board
level.

December 30, 1980WCB CASE NOS. 78 8151, 78 8152,
& 78 8153.

JACQUE C. JAEGER, CLAIMANT
Richardson, Murphy, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation seeks Board review of the Referee's
order which granted the claimant permanent total disability
compensation in addition to penalties and attorney fees.
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The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which ·is attached,- • 
here to and, by this reference, is made a ~par.t hereof. , . .. : . 

' . 
The Board clarifies its position on penal ties. ,It_ is true 

that if an employer/carrier does not correqtly .proqess·a claim 
or fails to comply.with an order of a Referee, the Boa~d or a· 
court, penalties can be assessed. If the employer/c.arrier· com-· 
plies with an order but does not pay the penalty as~essed 
against it, an additional penalty cannot be-assesseq• for its 
failure to pay the penalty. This would constitute a penalty 
on a penalty. However, ·if the employer/carrier.continues ~9 
fail to comply with an order, such as an order ordering it .. 
to pay medical bills, a penalty could be_as~essed bas~tj on the­
subject of thii order (medical· bills) in a4ctitiop to .. the ori-_, 
ginal penalty asses~ed. In this case, the Refere~ wa~ c9rre~t 
in stating he coul_d not _assess a pena+ ty on the SAIF .. Cprpora­
tion' s (SAIF). failure to pay a penalty_assessed against it 
for . not paying medical bills. However, if the me¢1icals had.•• , ; . 
not been baid, the Referee could have assessed a penalty for 
the SAIF.'s continuing failure to pay the medical bills. 

ORDER 

The ·order of the Referee, dated March 31, 1980, is 
affirmed. 

Claimant's attorney is granted as attorney.fees for his 
services at this Board review the sum of $iS0, payabfe by the 
SAIF Corporation. 

· A consolidated.hearing was h~ld on th€ above four claims 
(docketed· unde·r the above three ~·lCB Case_ Nos._) : in Portland, Oregon, 
on November 19, 1979, before William H. Peter~on, the undersigned 
Referee. The claimAnt was present and was repiesented by Allen T. 
Murphy, Jr., of the c~aimant's attornevs, Ri~hard~on,. Mur~hv, Nelson 
& Lawrence. The employer for all four~claims, M~ltnomah ~6tnty, 
School District·No. 1 (School District), and its insurer, the State 

f"', Accident Insurance Fund (SAIF), were represented by Kenneth L. Klein­
smith, Associate Counsel, SAIF. 

The hearing record was held open. for an additional medical 
report and the scheduling of argument. Off-~h~-record oral argument 
was presented on DecembeF 21, 1979. Dr. Andrea Tongue's one-page 
report of December 4, 1979, to Mr.· Murphy was admitted as Claimant's 
Exhibit No. D64. Follo~ing written confirmation of a sttpula~ion 
made during the off-the-record argument, the 'iecord was .. first:closed 
on January 3, 1980. The rec6rd was reopened fo~ the ad~iss!~n of 
Claimant's Exhibit No. D65, a two-page report,6t Februirv 11~ 1980, 
from Ingram and Associates to the Field.S6~vicei·oivisio; (FSD) 6f 
1~;/Jorkers' Compensation Der:iartment, and was reclosed on February 2 •. 

'i \ 

.= '; ~ 
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The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached. 
hereto and, by this reference, is made a tpar.t hereof. • ...

The Board clarifies its position on.penalties.  It.is true
that if an employer/carrier does not correctly .process a claim
or fails to comply,with an order of a Referee, the Board or•a'
court, penalties can be assessed. If the employer/carrier com­
plies with an order but does not pay the penalty ass.essed
against it, an additional penalty cannot be•assessed for its
failure to pay the penalty. This would constitute a penalty
on a penalty. However, if the employer/carrier.continues .to
fail to comply with an order, such as an order ordering it , .
to pay medical bills, a penalty could be assessed based on the
subject of the order (medical bills) in addition to .the ori ,,
ginal penalty assessed. In this case, the Refere_e wap correct,,
in stating he could not assess a penalty on the SAIF, Corpora­
tion's (SAIF), failure to pay a penalty ,assessed against it 
for not paying medical bills. However, if the medicals had.  
not been paid, the Referee could have assessed a. penalty for
the SAIF'S continuing failure to pay the medical bills.

ORDER
The order of the Referee, dated March 31, 1980, is

affirmed.
Claimant' s' attorney is granted as attprney fees for his

services at this Board review the sum of $iS0, payable by the
SAIF Corporation.

#

A consolidated hearing v;as held on the above four claims
(docketed under the above three VJCB Case Nos.) 'in Portland,, Oregon,
on November 19, 1979, before William H. Peterson, the undersigned
Referee. The claimant was present and was represented.by Allen T.
Murphy, Jr., of the claimant's attorneys, RichardsonMurphy, Nelson
& Lawrence. The employer for all four claims, Multnomah County,
School District No. 1 (School District), and its insurer, the State
Accident Insurance Fund (SAIF), were represented by Kenneth L. Klein 
smith, Associate Counsel, SAIF.

The hearing record was held open, for an additional medical
report and the scheduling of argument. .Off the record oral argument
was presented on December 21, 1979. Dr. Andrea Tongue's one page
report of December 4 , 1979, to Mr.' Murphy was admitted as Claimant's
Exhibit No. D64. Following v/ritten confirmation of a stipulation
made during the off the record argument, the record was..first, closed
on January 3, 1980. The record was reopened for the admission of
Claimant's Exhibit No'. D65, a two page report: of,_ .February 11, 1980,
from Ingram and Associates to the Field'Services Division (FSD) of
the Workers' Compensation Department, and was reclosed on Februarv 2
1980.
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ISSUES.; , .,. .J n, 

::~--:~,.;.: .. ;·.,~,On.,e~ch: a°.f,. the four.•claims·, the .claimant requested a hearing 
• ., ' I ' -~ ' • • . . I \ ' ' I • ~ 

to .. contestithe .Determination Order that closed it - ra1.s1.ng as tne 
pr\~~ry ,_i_!=:(i4·e \~~: .e_x_t_ent. of her permanent disabili~y .. T~e claimant 
con.tends .tha t .she .is, ent1. tled to perl"\anent total d1.sab1.l1. ty status. 
Th~ ~9rresponding claim numbers, injury d·ates, closing as:vards, etc., 
we·re as· follows: 

SAIF No. HD-358381; injury 9f March 15, 1972; 
Determination Order of May 19, 1978, with no per­
menent disability award (Ex. A13); hearing request 
of October 17, .1978, docketed under WCB Case No.·· 

. 78-8152. (This claim is hereinafter referred t_o; as 
the March 1972 injury.} 

SAIF No. HC-411744; injury of December 6, 1972; 
Det~rmiriation Order of l~y 19, 1978, with no per­
~anent disability award (Ex. B4); hearing request 
of October 17, 1978, docketed under WCB Case No. 
78-8151. (Hereinaft~r the December 1972 injury:) 

SAIF No. HD-25175; injury of June 6, 1974; 
Deter~ination Order of :1ay 19, 1978, with no per­
maz:i,ent disability award. (Ex. C4) ; hearing reques.t of 
October 17, 1978, docketed under WCB Case No. 78-8153. 
(Hereinafter the June 1974 injury.) 

SAIF ·No. HD-119142; injury of September 24, 
1975; Determination Order of June 9, 1979, with 
award of 5 percent of statutory maximum for perma­
nent partial unschedule~ disability (Ex. pSS); 
hearing request of June 26, 1979, was added to above 
three consolidated cases without assignment of a 
fourth WCB Case No. (Hereinafter the September 1975 
injury.)· 

Secondary issues were raised in amended hearing requests 
filed by the claimant on July 3, 1979; and there were further clari­
fications and limitations of the issues both at the hearing and dur­
ing the later off-the-record argument. The net res·u1 t was t°hat: 

1. The claimant is not seeking a reopening 
of any of th~se claims for further treatment and 
temporarv total disability benefits (TTD). 'Any 
necessary treatment wtll be provided by SAIF pur­
suant to ORS 656.245. 

2. A dispute over SAIF's alleged failure to 
pay past medical bills incurred in these claims 
was resolved by a stipulation that I could award 
the claimant $100 as a penalty, and award the claim~ 
ant's attorneys $100 as a reasonable related attor­
ney fee. (See letter of December 28, 1979, from 
Mr. Murphy to me.) 
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# ISSUES.:
,each ,of, the four claims', the .claimant requested a hearing

to. .contest tthe .Determination Order that closed it  raising as the
primary ds’sue .the.,extent of her permanent disability. The claimant
contends ,that .she .is, entitled to permanent total disability status.
The corresponding claim numbers, injury dates, closing awards, etc., 
were as follows:

m

SAIF No. HD 358381 ; injury of March 15 , 1972 ;
n ■' Determination Order of May 19, 1978, with no per 

... menent disability award CEx. A13) ; hearing request
of October 17, 1978, docketed under WCB Case No,
.78 8152. (This claim is hereinafter referred to^as
the March 1972 injury.)

SAIF No. HC 411744; injury of December 6, 1972;
Determination Order of M.ay 19 , 1978, with no per­
manent disability award (Ex. B4) ; hearing request
of October 17, 1978, docketed under V7CB Case No.
78 8151. (Hereinafter the December 1972 injury.)

SAIF No. HD 25175; injury of June 6, 1974;
Determination Order of May 19, 1978, with no per­
manent disability award. (Ex. C4) ; hearing reques.t of
October 17, 1978, docketed under WCB Case No. 78 3153. ■
(Hereinafter the June 1974 injury.)

SAIF No. HD 119142; injury of September 24,
1975; Determination Order of June 9, 1979, with 
award of 5 percent of statutory maximum for perma­
nent partial unscheduled disability (Ex. p55);
hearing request of June 26, 1979, was added to above
three consolidated cases without assignment of a
fourth WCB Case No. (Hereinafter the September 1975

^ injury.)

Secondary issues were raised in amended hearing requests
filed by the claimant on July 3, 1979; and there were further clari'
fications and limitations of the issues both at the hearing and dur^
ing the later off the record argument. The net result was that:

1. The claimant is not seeking a reopening
of any of these claims for further treatment and 
tempprary total disability benefits . (TTD) . Any
necessary treatment will be provided by SAIF pur­
suant to ORS 656.245.

2. A dispute over. SAIF's alleged failure to
pay past medical bills incurred in these claims 
was resolved by a stipulation that I could award 
the claimant $100 as a penalty, and award the claim­
ant's attorneys $100 as a reasonable related attor­
ney fee. (See letter of December 28, 1979, from

■ Mr. Murphy to me.)
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A secondary issue to be decided is·- wri~t_h_er 
the claimant is entitled to a penalty and the payQent 

_of an attorney fee for SAIF's all~ged failure 
to pay a penalty ordered by the Workers' C6m­
pensat.ion Board (Board} on Au·gust_-4, 1978. 

THE PENALTY ISSUE-

In its August 8, 1978, Order on Review of a prior procee~­
ing on these claims, the Board ordered SAIF to pay outstanding Qedi­
cal bills that had been incurred since the summer of 1976 in connection 
with the ~arch 1972 injury, and also 6rdered SAIF to pay to the claim­
ant a 9enalty equ~l to 25 percent of t&ose bills (Ex. 040, p. 4). 
At the he~ring before me the parties stipulat~ct'that SAIF did not pay 
that penalty. No dispute was raised regarding those medical _bills; 
presumably they were paid in compliance with the Board- Order. The 
claimant, therefore, is seeking a ?enalty on a penalty. There is no 
evidence,'nor was it argued by SAIF, that the penalty was withheld 
pending an appeal from the Board's decision. 

The Board has held tha£ penalties -may not be imposed U?On 
penalties: William Wisherd, Claimant, WCB Case No. 75-4574, Order on 

1. Review, 18 ·van Natta 125 (1970). In ivisherd, and similar cases, the 
continued resistance or delay was in the 9ayment of both the prev­
iously delayed compensation and the resulting penalty. Thu~, in 
cases such as Wisherd, there remained an available sanction: a further 
penalty on the still unpaid compensation. it. 

The Court of Appeals has held that penalties need not be 
paid ~hile an appeal is pending: Reed v ·oel Chemical, 26 Or App 733, 
741 (1976). In order to reach that conclusion, the Court held, in 
interpreting ORS 656.262(8), that a penalty is riot a "payment of 
compensation". · 

·The Board and the Court are, therefore, in harmony: 
Penalties are not co~pensation; therefore, penalties may not be imposed 
upon penalties. Alt~ough I might have interpreted the applicable stat­
ute differently, I am bound by those holdings: Claimant's counsel 
has directed me to no case which addresses the pr6blem posed here -
payment of the previously-delayed compensation;•but'a failure or re­
fusal to pay the penalty even though no appeal is pending~ SAI?'s 
action, absent any explanation, is unreasonable - and may even ~e 
defiant - but I reluctantly conclude that-in this forum there is· 
neither a remedy for the claimant nor a sanction to deter non-compliance. 
{The Board and its Referees do n·ot have. contempt powers.) 
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3. A secondary issue to be decided is whether
the claimant is entitled to a penalty and the payment
.of an attorney fee for SAIF's alleged failure
to pay a penalty ordered by the Workers' Com­
pensation Board CBoard) on August'4 , 1978.  

t

THE PENALTY ISSUE'

In its August 8, 1978, Order on Review of a prior proceed­
ing on these claims, the Board ordered SAIF to pay outstanding medi­
cal bills that had been incurred since the summer of 1976 in connection
with the March 1972 injury, and also ordered SAIF to pay to the claim­
ant a penalty equal to 25 percent of those bills (Ex. D40, p. 4) ..
At the hearing before me the parties stipulated'that SAIF did not pay
that penalty. No dispute was raised regarding those medical.bills ;
presumably they were paid in compliance with the Board Order. The
claimant, therefore, is seeking a penalty on a penalty. There is no
evidence nor was it argued by SAIF, that the penalty was withheld
pending an appeal from the Board's decision.

The Board has held that penalties may not be imposed upon
penalties: William VJisherd, Claimant, WCB Case No. 75 4574, Order on
Review, 18 'Van Natta 125 Tl970) . In Wisherd, and similar cases, the
continued resistance or delay was in the payment of both the prev­
iously delayed compensation and the resulting penalty. Thus, in
cases such as Wisherd, there remained an available sanction: a further#penalty on the still unpaid compensation.

The Court of Appeals has held that penalties need not be
paid while an appeal is pending; Reed v 'Del Chemical, 26 Or App 733,
741 (19.76). In order to reach that conclusion, the Court held, in
interpreting ORS 656.262(3), that a penalty is not a "payment of
compensation".

•The Board and the Court are, therefore, in harmony:
Penalties are not compensation; therefore, penalties may not be imposed
upon penalties. Although I might have interpreted the applicable stat­
ute differently, I am bound by those holdings. Claimant's counsel
has directed me to no case which addresses the problem posed here  
payment of the previously delayed compensation/• but a failure or re 
f jsai to pay the penalty even though no appeal is pending! SAIF's
action, absent any explanation, is unreasonable  arid may even be
defiant  but I reluctantly conclude that  in this forum there is 
neither a remedy for the claimant nor a sanction to deter non compliance
(The Board and its Referees do not have.contempt powers.)
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TH~'EXTENT OF DISABILITY ISSUE 

.... ; I :, I < nl • C • • ~ ;. 1 0 S 

._ ... c~.:.r1 : .. \:~• ,. L'·'=.- . : I.• Findings 

.): u .. ,,~ '. '"The cTairnan·t was a completely credible witness. She is 
S+''.\}~·.£fs; oi'cl ~- .",She has an M.A. degree in education, and has a high-school 

teachl'ng certificate. Before her injuries' _she took additional 
-night school courses, and may have nearly enough credits for a Ph.D. 
degree. She h~s bright averag~ to superior intelligence. She worked 
for the School District for 15 years. She was an Arts & Crafts teach­
er for the first eight years, a School Counselor for two years, and 
a Vice Principal for the last five years. Avocationally, she has 
some skill at jewelry and ceramics. 

The claimant was in a non-compensable car accident in 1959, 
with cervical and lumbosacral injuries that fi.cst culminated in a 
laminectomy at L4-5 in 1961. Her recovery, however, was cO~?licated 
and prolonged by the development of post-operative osteomyelitis, 
which resulted in the excision of her 5th spinous process in-January 
1962. After a le~gthy recovery, she return~d in 1966 to teaching for 
the School District at Roosevelt High School. In the two years be­
fore her return she did some part-time work retouching art layouts. 
It was at Roosevelt High School that she rose from teacher to Vice 

· Principal - the .position at which she was working when the compen­
sable injuries occurred . 

There were racial problems at the school in the 1970's, 
which resulted in riots, or near riots, and the presen6e o~ armed 
police in the halls. As a Vice Principal, the claimant was respon­
sible· for the welfare and discipline of the girl students, and had 
to break up fights between them. It was thes~ problems that led to 
all her injuries. There were actually six incidents - two in 1972, 
two in 1974 and two in 1975 - but claims were only made for four of 
the six. 

In March.1972, while the claimant was trying to separate 
students in the cafeteria during an assembly, with the lights out, 
a long, portable, chair rackwas•pushed over and struck her in t~e 
left tern~le, knocking her to her knees. The next day she had a 
large bruise on the temple, double vision, and could not read. 

In December 1972 the claimant was taking a girl tb the 
office, after breaking .up a fight, when the other girl jlll"'.1ped o·ver a 
railing and hit them both. The claimant was struck in the· head and 
knocked down, with the others on top of her. ·Her jaw was dislocated 
and she developed muscle spasms in her neck. 

I~ June 1974 the claimant was rushing down some stairs to 
the source of noise and' a fight. There were .papers littering the. 
stairs. She slipped on them ctnd fell on her back. She had severe 
low-back and neck pain, and was later very stiff and sore. 
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THE'EX TEMT OF DISABILITY ISSUE

C'..: n L':!'
,• j Findinqs

^ claimant was a completely credible v;itness. She is
51'yyears oidi "She has an M.A. degree in education, and has a high school
teaching certificate. Before her injuries, she took additional
night school courses, and may have nearly enough credits for a Ph.D.
degree. She has bright average to superior intelligence. She worked
for the School District for 15 years. She was an Arts & Crafts teach­
er for the first eight years, a School Counselor for two years, and 
a Vice Principal for the last five years. Avocationally, she has 
some skill at jewelry and ceramics.

The claimant was in a non compensable car accident in 1959,
with cervical and lumbosacral injuries that first culminated in a
laminectomy at L4 5 in 1961. Her recovery, however, was complicated
and prolonged by the development of post operative osteomyelitis,
which resulted in the excision of her 5th spinous process in January
1962. After a lengthy recovery, she returned in 1966 to teaching for
the School District at Roosevelt High School. In the two years be­
fore her return she did some part time work retouching art layouts.
It was at Roosevelt High School that she rose from teacher to Vice
Principal  the  position at which she was working when the compen­
sable injuries occurred.

There were racial problems at the school in the 1970's,
which resulted in riots, or near riots, and the presence of. armed
police in the halls. As a Vice Principal, the claimant was respon­
sible for the welfare and discipline of the girl students, and had
to break up fights between them. It was these problems that led to
all her injuries. There were actually six incidents  two in 1972,
two in 1974 and two in 1975  but claims were only made for four of
the six.

In March 1972, while the claimant was trying to separate
students in the cafeteria during an assembly, with the lights out, 
a long, portable, chair rack was pushed over and struck her in the 
left temple, knocking her to her knees. The next day she had a
large bruise on the temple, double vision, and could not read.

In December 1972 the claimant was taking a girl to the 
office, after breaking up a fight, when the other girl jumped over a
railing and hit them both. The claimant was struck in the' head and 
knocked down, with the others on top of her. Her jaw was dislocated
and she developed muscle spasms in her neck.

In June 1974 the claimant was rushing down some stairs to
the source of noise and a fight. There were papers littering the,
stairs. She slipped on them and fell bn her back. She had severe
low back and neck pain, and was later very stiff and sore.
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September 1975, while breaking up a fight between two 
girls, she was thrown against ·a wall ·an::J. locker's.- Her· J:ow back was 8 
painful from this, and walking was difficult. 

The foregoing injuries are the ones for which.claims were 
made. No claim was made for a February 1974· incid.ent, that aggravated 
her previous low-back condition for the first time .(Ex.· D31, p. l}, 
or for a May 1975 ~ncident in which she was pulled and-shoved while 
breaking up a f.ight, with resulting· low-back and neck:pain. 

As a result.of the·March 1972 injtiry,,th~ blow to ·the 
temDle, the claimant has severe vision problems,.· · She' cannot focus at 
near distances, which necessitates different• strength lenses for diff­
erent distances,· and she has exqtropia that causes double vision 
(Ex. AS, Ex All, Ex. D61, 9. 5 and Ex. 064). These c0nditions have 
progressively worsened since the injOry. She ~an now·read only at a 
very close distanc~, such as 5' or 6 inches, and out at about three 
feet, but not at ·other focal ~oints. Her doubl~ ~ision .was originally 
a problem at' nea:::- distances,··but nm.; exte!1cts·,out to at .least 15 feet. 

The other injuries were materi~l ~bhtributing factors in 
worsening the claimant's pre-existing spinal'problems, which had been 
relatively a symtorna tic (Ex. 02 SA, p. 1) . · Treatment ,has been -conser-

· va ti ve. A lumbar myelogram in May 1976 was the basis for a diagnosis 
of a recurrent herniated disc at L4-5, but su~gery was ruled out 
because of the previous osteornyelitis. The claimant's sym~toms have Q 
in~luded neck p~in, severe low back pain, and.pain, numbness and weak-W 
ness in her right leg. Because of the c·laimant • s worsening back and 
eye problems, she did not return to work-after· th~ school year ended 

~ in July 19 7 6, and has not returned to work s in·ce. · 

In· April 1978 an examining panel·•of specialists ~t Ortho­
paedic Coisultants, P.C. believed that the claim~nt was medically 
stationary, with chronic lumbar and cervical strains. The panel 
evaluated her loss of neck function as "mild (10-20%)" and her loss 
of back function at "60-80% (moderately sev~re)". These im?airment 
estimates were the total losses with the compensable injuries super­
imposed on the pre-existing conditions (Ex. •D31, 9. 6). 

The clair:1 was not closed, :imvever, because of recormnenda..:. 
tions that the claimant be referred to a pain clinic. She was a patient 
at the Northwest Pain Clinic from August .2r to' September· 8, 1978., and 
again for a short period·in December 1978; and was seen in follow-up 
on Febru~ry 28, 1979. At discharg~ {n September, 197.3, the Pain 
Center 1 s prognosis for the claimant's return'to'emplbyment was ~ex-. 
trernely guarded" (Ex. D42, p. 2) ," 'and' was sti1•1 "guarded" in February 
1979 (Ex. D46). ~he treatment there did not significantly improve 
the claimant I s symptoms, . but did ass·ist her in eliminating pain 
medicat:;ion ·ann placing greater reliance on. transcutaneous nerve stim­
ulators. The claimant's treating physician, -Oi. Velma J. Horenstein, 
because of the claimant's inabil'itv to sit,1'sta:na··:or walk without 
pain for .any length o.f time (the claimant testifiE;d to a sitting limi-­
tation of 30 minutes and a standing limitation of 10 or 15 minutes), 
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“S

In September 1975, while breaking up a fight between two
girls, she was thrown against a wall 'and lockers."' HerTow back was
painful from this, and walking was difficult.

The foregoing injuries are the ones for which,claims were
made. No claim was made for a February 1974' incident'that aggravated
her previous low^ back condition for the first time .(Ex.'Dll , p. 1),
or for a May 1975 incident in which she was pulled' and■ shoved while
breaking up a fight, with resulting' low back and neck' pain.

As a result, of the March 1972 injury, ■•the' blow^to the
temple, the claimant has severe vision problems .' 'She cannot focus at
near distances, which necessitates different strength lenses for diff­
erent distances, and she has exptropia that causes double vision
(Ex. A5, Ex All, Ex. D61, p. 5 and Ex. D64). These conditions have
progressively worsened since the injury. • She can now'read only at a
very close distance, such as 5' or 6 inches, and out at about' three
feet, but not at  other focal points. Her double" vision .was originally
a problem at' near distances, 'but now' extehds'^'but to at  least 15 feet.

The other injuries were materiaT ‘contributing factors in
worsening the claimant's pre existing spinal' problems ,' which had been
relatively asymtomatic {Ex. D25.A, p. 1). Treatment has been  conser­
vative. A lumbar myelogram in May 1976 was the basis for a diagnosis
of a recurrent herniated disc at L4 5, but surgery was. ruled out
because of the previous osteomyelitis. The claimant's symp toms have
included neck pain, severe low back pain, and'pain, numbness and weak ^P»
ness in her right leg. Because of the c'laim'ant's worsening back and
eye problems, she did not return to work after the school year ended
in.July 1976, and has not returned to work since.

In* April 1978 an examining panel' of specialists .at Ortho­
paedic Consultants, P.C. believed that the claimant v/as medically
stationary, with chronic lumbar and cervical strains. The panel
evaluated her loss of neck function as ”mild (10 20%)" and her loss
of back function at "60 80% (moderately severe}". These impairment
estimates were the total losses with the compensable injuries super­
imposed on the pre existing conditions (Ex.  D31, p. 6) .

The claim was not closed, however, because of recommenda­
tions that the claimant be referred to a pain clinic. She was a patient
at the Northwest Pain Clinic from August 21 to' September 3, 1978, and
again for a short period in December 1978,' and was seen in follow up
on February 28, 1979 . At discharge' in September, 197 3, the Pain
Center’s prognosis for the claimant’s return to employment was '!ex .
tremely guarded" (Ex. D42, p. 2) ’and was still "guarded" in February
1979 (Ex. D46). The treatment there did not significantly improve
the claimant’s symptoms, but did assist her in eliminating pain
medication  and placing greater reliance on. transcutaneous nerve stim­
ulators. The claimant’s treating physician, ^Dr. Velma J. Horenstein,
because of the claimant’s inability to sit, 'sta'nd'or v/alk without
pain for any length of time (the claimant testified to a sitting limi ^K
tation of 30 minutes and a standing limitation of 10 or 15 minutes) ,
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-.., questioned .. whether .. the c.laimant could be x:ehabilitatect into any 
occ\ipat:Yon - -especially in view -9{, _the claimant's impaired vis ion 
(Ex. D49). 

A,.second examination at Orthooaedic Consultants I was con­
ducted on Ma'f 10 ,1 19 79 ,. by a different ~xamining panel. Al though some 
of 'the ~indings ~ere different, and this panel believed that there 
was a severe functional overla:i, the bottom line was the sane as 
before: The panel found "no change in the previous impairment ratings" 
(E:x:. •DSO·, p. 5) • Dr. Horenstein concurred (Ex. D5 3) • 

In June 1979 the case was assigned by FSD to Ingram & 
Associates, a private rehabilitation-counseling firm, to provide the 
claimant with job re-entry assistance. The ca~e was handled by Julia 
Ingram, Director - who testified at the hearing. She was credible 
and uersuasive. She found the claimant to be coooerative in follow­
ing her suggestions, and did not believe the clai~ant to be a maling­
erer. In res!)onding to an inquiry from Ms. Ingram, Dr .. Horens_te in 
inciuded in the claimant's physical limitations an inability to do 
any lifting, pushing, pulling, bending, squatting or climbing (Ex. D551\). 
Because of the claimant's vision problems, MS. Ingram had ~er seek 
further eye consultations, as well as psychological counseling with a 
clinical psychologist with Ms. Ingram's firm. Ms. Ingraf'l1 believed, 
initially, that the claimant would be able to work part-ti~e. Some 
eff0rts were made toward job placement with Marylhurst college and 
with the Portland Art Museum. They were not successful. The School 
District was unable to locate a position for the claimant {Ex. D57A, 
Ex. D60, and Ex. D61A).: In a closing report written by Ms. Ingram 
to FSD in February 1980, after the hearing, she said: 

"It is my opinion that with this client~s multi?le 
impairments and lack of progress in solving the 
visual conv~rgence problem she is not feasible 
for vocational rehabilitation. If either her back 
or vision problems improve significantly, we would 
be pleased to assist her. n (Ex. 065). 

The claimant credibly described her constant back pain, 
right leg pain, and physical limitations. T~ere is no ?Ur?ose in de­
tailing them here; they correspond generally with the complaints,. find­
ings and limitations in the medical reports. There have been psycho­
logical evaluations made during the history of thi~ clai~ that indi­
cat~ some degree of psychological overlay to the claimant's physical 
and visual problems. There is no evidence of a pre-exis~ing disabling 
psychological'. condition. More than one 9hysician has-conu'Tlented that 
a functional overlay would not be unusual considering the medical 
history (Ex. 028 and Ex. D31, p. 5). The psychologists have not 
directly addressed causation, but I conclude'from the record as a 

-.. whole that the claimant does h.i3.ve. a !?sych.ological component ·as a 
result of the compensable injuries. The claimant 1 s psychological 
condition was considered to be stationary in February 1978 (~x. D46), (f · and there is no basis for reopening the claim for fu,rther therapy. · 
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o questioned..whether. the claimant could he rehabilitated into any 
occupation   especially in view of, the claimant’s impaired vision
(Ex. D49).

A,.second examination at Orthopaedic Consultants’ was con­
ducted on May. 10,’ 1979,. by a different examining panel. Although some
of ‘the findings were different, and this panel believed that there
was a severe functional overlay, the bottom line was the sane as
before: The panel found "no change in the previous impairment ratings"
(Ex.  DSO , p. 5) . Dr. Horenstein concurred (Ex. D53) .

In June 1979 the case was assigned by FSD to Ingram &
Associates, a private rehabilitation counseling firm, to provide the 
claimant with job re entry assistance. The case was handled by Julia
Ingram, Director  who testified at the hearing. She was credible
and persuasive. She found the claimant to be cooperative in follow­
ing her suggestions, and did not believe the claimant to be a maling­
erer. In responding to an inquiry from Ms. Ingram, Dr., Horenstein
included in the claimant’s physical limitations an inability to do
any lifting, pushing, pulling, bending, squatting or climbing (Ex. D55l\)
Because of the claimant's vision problems, Ms. Ingram had her seek
further eye consultations, as well as psychological counseling with a
clinical psychologist with Ms. Ingram's firm Ms. Ingrain believed,
initially, that the claimant would.be able to work part time. Some
efforts were made toward job placement with Marylhurst College and 
with the Portland Art Museum. They were not successful. The School
District was unable to locate a position for the claimant (Ex. D57A,
Ex. D60, and Ex. D61A) .' In a closing report written by Ms. Ingram
to FSD in February 1930, after the hearing, she said:

"It is my opinion that with this client’s m.ultiole
impairments and lack of progress in solving the 

V visual convergence problem she is not feasible
for vocational rehabilitation. If either her back
or vision problems improve significantly, we would
be pleased to assist her." (Ex. D65) .
The claimant credibly described her constant back pain, 

right leg pain, and physical limitations. There is no purpose in de­
tailing them here; they correspond generally with the complaints,, find­
ings and limitations in the medical reports. There have been psycho­
logical evaluations made during the history of this claim that indi­
cate some degree of psychological overlay to the claimant’s physical
and visual problems. There is no evidence of a pre existing disabling
psychological condition. More than one physician has commented that
a functional overlay would not be unusual considering the medical
history (Ex. D28 and Ex. D31, p. 5). The psychologists have not
directly addressed causation, but I conclude'from the record as a
whole that the claimant does have, a psychological component as a
result of the compensable injuries. The claimant’s psychological
condition was considered to be stationary in February 1978 (Ex. D46), 
and there is no basis for reopening the claim for further therapy.
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I-conclude that the claimarit is permanently incapacit~ted, 
as a result of her compensable injuries, from regularly perfor~ing 
work at a gainful and suitable occupation: ORS 656.206(1) (a). She 
is entitled to a permanent total disability award, retroactive from 
May 10, 1979 - the medically stationary date- that-provided the basis 
for terminating· her TTD and closing the last claim (Ex .. D55) •· -

It is, of·course, unusual that a person with the claimant's 
education, and wit~ 12 to 15 years of her. working life remaining, 
should be unable to become re-employed in some job· - be adaptab_l~ 
to some gainful occupation. Nevertheless, the conclusion is' ines9ap­
able that she is not presently employable at a regular, gainful oqcu­
pation. The Northwest Pain Center psychologists_' prognosis for re­
employment was guarded. Her treating physician doubts th~t the claim­
ant can become re-employed. The examiners at Orthopaedic-Cp~sultants 
have found a high degree ·of physical impairment. The eye spe<;:i.alists 
have reported significant visual problems. Thi'claimant has coopera­
ted with job re-entry efforts. Her employer, despite.its size, has 
no job for her.· The vocational rehabilitation expert has t~ied, but 
has given up. · 

This is·not a case where one of the injuries, viewed alone, 
is a sufficient basis for a total disability award. The multiple 
"battlefield" injuries, superimposed on the claimant's pre-exis_~ing 
concii tion, have created a synergism. Her to_tal disability is g:;:-eater ii) 
than the sum of the parts. 

ORD:::~ 

. IT IS T:JE?.EFORE ORDERED, in a·ccordance with the sti?ulation 
of t:1.e parties, that $!\IF shall pay the claimant a lump. ?um in the 

·amount of $100 as a penalty for unreasonable delay in the payment of 
medical bills incurred in these claims. 

IT IS FU~T~ER ORDERED, in accordance with the ~tipulation 
of the parties, that SAIF shall pay the-claimant's attorneys, in 
addition to and not out of compensation ·or the above penalty, the sum 
of $100 as an attorney fee for service rendered in connection with 
that penalty issue. 

r'· IT IS FURTHER ORDERED that the claimant shall be awarded, 
in lieu of and not in addition to the permanent disability compen­
sation already granted for the September 1975 injury, compensatio·n 
for permanent total disability, _effective May 11, 1979. 

IT IS FURTHER ORDERED that the claimant's-attorneys 
shall be paid an attorney fee of 25 percent of and out of the perma­
nent disability compensation awarded by this Order, not to exceed 
a total of $2,000. 

IT IS FINALLY ORDERED that all other relief·sought by 
the claimant in this proceeding shall be and hereby is denied. 
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OPINION , . ■

I conclude that the claimant is permanently incapacitated,
as a result of her compensable injuries, from regularly performing
work at a gainful and suitable occupation: ORS 656.206 (1) (a) . She
is entitled to a permanent total disability award, retroactive from
May 10, 1979  the medically stationary date that provided the basis
for terminating'her TTD and closing the last claim (Ex., D55) •.

It is, of'course, unusual that a person with the claimant's
education, and with 12 to 15 years of her. working life remaining,
should be unable to become re employed in some job'  be adaptable
to some gainful occupation. Nevertheless, the conclusion is inescap­
able that she is not presently employable at a regular, gainful occu­
pation. T.he Northwest Pain Center psychologists' prognosis for re­
employment was guarded. Her treating physician doubts that the claim­
ant can become re employed. The examiners at Orthopaedic Consultants
have found a high degree of physical impairment. The eye specialists
have reported significant visual problems. The claimant has coopera­
ted with job re entry efforts. Her employer, despite,its size, has
no job for her. ' The vocational rehabilitation expert has tried, but
has given up.

This is not a case where one of the injuries, viewed alone,
is a sufficient basis for a total disability award. The multiple
"battlefield" injuries, superimposed on the claimant's pre existing
condition, have created a synergism. Her total disability is greater
than the sum of the parts.

ORDER

IT IS THEREFORE ORDERED, in accordance with the stipulation
of the parties, that S?^IF shall pay the claimant a lump, sum in the
amount of. $100 as a penalty for unreasonable delay in the payment of
medical bills incurred in these claims.

IT IS FURTHER ORDERED, in accordance with the stipulation
of the parties, that SAl? shall pay the•claimant's attorneys, in
addition to and not out of compensation or the above penalty, the sum
of SlOO as an attorney fee for service rendered in connection with
that penalty issue.

IT IS FURTHER ORDERED that the claimant shall be awarded,
in lieu of and not in addition to the permanent disability compen­
sation already granted for the September 1975 injury, compensation
for permanent total disability, effective May 11, 1979.

IT IS FURTHER ORDERED that the claimant's ■ attorneys
shall be paid an attorney fee of 25 percent of and out of the perma­
nent disability compensation awarded by this Order, not to exceed .
a total of $2,000. . _  ■ ■

IT IS FINALLY ORDERED that all other relief ’ sought by
the claimant in this proceeding shall be and hereby is denied.
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,,. ,.;n,_: ~ · v.!• •· CLA::CM N0. 741 C 517858 
'',.. ., ~ .. 1 .. " 1,, ... • 1 t •• 

FAYE MAHONEY, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
Lang, Klein:,· 'et al·, :Employer's Attys. 
SAIF / Legal Services, Defense Atty. 
Order· . 

December 30, 1980 

On 'November 26, +980, the claimant, by and through her 
attorney, requested the Board exercise its own motion juris­
diction and reopen this claim for her March 23, 1973 back 
injury. She indicated her aggravation rights have expired. 
Attached to this request were medical reports from Dr. McDonnell 
which indicated the claimant was unable to work due to a worsen-· 
ing of her condition related to her original injury. He 'did not 
feel the claimant had suffered a new injury. Dr.· McDonnell re­
ported that on May 28, 1980 the claimant had a recurrence of 
back pain while working at a nursing home. 

St. Catherine's Nursing Home and its insurer, The Mary­
land, on December 10, 1980 advised the Board it opposed reopen­
ing of this claim. It felt the claimant had suffered a new 
injury in May 1980 while employed in the state of Washington. 
It requested it be provided with medical infonnation and be 
allowed to take the claimant's deposition. 

The claimant on December 16, 1980 advised the. Board she 
had not yet obtained Washington counsel and had not filed a 
Washington workers' compensation claim. 

We have reviewed the correspondence in this case and will 
withhold any consideration of the claimant's request for own 
motion relief until she has obtained Washington counsel and 
filed a Washington workers' compensation_ claim. 
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•• CLAIM NO. 741 C 517858 December 30, 1980

FAYE MAHONEY, CLAIMANT
Pozzi, Wilson, et al, Claimant's Attys
Lang, Klein, 'et al . Employer's Attys.
SAIF,‘Legal Services, Defense Atty.
Order 

On’November 26, 1980, the claimant, by and through her 
attorney, requested the Board exercise its own motion juris­
diction and reopen this claim for her March 23, 1973 back 
injury. She indicated her aggravation rights have expired. 
Attached to this request were medical reports from Dr. McDonnell
which indicated the claimant was unable to work due to a worsen­
ing of her condition related to her original injury. He did not 
feel the claimant had suffered a new injury. Dr. McDonnell re­
ported that on May 28, 1980 the claimant had a recurrence of
back pain while working at a nursing home.

St. Catherine's Nursing Home and its insurer. The Mary­
land, on December 10, 1980 advised the Board it opposed reopen­
ing of this claim. It felt the claimant had suffered a new
injury in May 1980 while employed in the state of Washington.
It requested it be provided with medical information and be .
allowed to take the claimant's deposition.

The claimant on December 16, 1980 advised the. Board she
had not yet obtained Washington counsel and had not filed a
Washington workers' compensation claim.

We have reviewed the correspondence in this case and will
withhold any consideration of the claimant’s request for own 
motion relief until she has obtained Washington counsel and 
filed a Washington workers' compensation claim.
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CASE NO. 79-10276 

JOHN H. MARLEY, CLAIMANT 
John Svoboda, Claimant's Atty. 
SAIF, Legal Services, Defense.Atty. 
Order Denying Motion 

.·. December 30, 1980 

On December 9, 1980, the SAIF Cor~oration (SAIF) filed a 
request for reconsideration, clarification and motion to stay 
order pending reconsideration and clarification of the' Board's 
order dated November 24, 1980 ~hich ordered this claim: reopened 
under ORS 656. 278. The claimant 1 s requ~st that the B6ard re­
open this claim had been referred to be. set far ~-consblid~ted 
hearing with a hearing already schedule¢!. on· the SAI_F.' sl d.e11~al 
of continuing responsibility for his back conditi6h~-- .The SAIF 
was ordered by the Referee to pay for certain m~dic~l 1~ivices 

• • . ' . . , I 

pursuant to ORS 656.245. The SAIF requested ·the ·Boftrd1review 
that portion of . the Referee I s Opinion and Order. T}:le _Referee 
also recommended the Board reopen this claim. • ··f · 

We deny the SAIF's request. Our· order of ·:N,overnbe'r 24, 1980 
dealt only with the Referee's recommendation in·the Own Motion 
portion of this claim.· It did not. dispose. bf the clai~a~t's 
entitlement to certain medical services currently bein~ considered 
by the Bo~rd on the_SAIF's request for review.~ We see\no reason 
to reconsider, clarify or to stay our order. · · 1 •• 

ORDER 
I• 
'I 

The SAIF Corporation's December 9, 1980 motion is!denied. 

WCB CASE NO. 79-10, 278 

IONA MATHEWS, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
Paul L. Roess, Atty. for SAIF. 
Request for Review by SAIF 

I 
I 

·1 

December 30 ,: 1980 
- I 

I 

I 

I 
I 

The SAIF Corporation (SAIF} seeks Board review of the 
Referee's Opinion and Order which (1) found the claimant's 
right shoulder, right arm and neck problems were cornpenkably 
related to her July 1, 1973 industrial injury; (2) ordeied it 
to pay all medical services provided with respect to the 
claimant's right shoulder, right arm and neck symptoms between 
December 7, 1978 and the date of the hearing; (3) assessed a 
penalty in the sum of 25% of all such compensation due ~nd ow~ 
ing at the time of the hearing; and (4) awarded the claimant's 
attorney a fee in the sum of $1,500. The SAIF contends!that · 
the claimant has failed to carry the burden of proof with re-
gard to a s·howing of a compensable relationship. [ 
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WCB CASE NO. 79 10276 .•December 30, 1980

JOHN H. MARLEY, CLAIMANT
John Svoboda, Claimant's Atty. ■'
SAIF, Legal Services, Defense, Atty.
Order Denying Motion

On December 9, 1980, the SAIF Corporation' (SAIF) filed a
request for reconsideration, clarification and motion to stay
order pending reconsideration and clarification of the Board's
order dated November 24, 1980 vhich ordered this claim, reopened
under ORS 656. 27S. The claimant's request that the Board re­
open this claim had been referred to be. set for a ‘ consolidated
hearing with a hearing already scheduled on the SAIF's| denial
of continuing responsibility for his back condition'.’. .The SAIF
was ordered by the Referee to pay for certain medical; services
pursuant to ORS 656,245. The SAIF requested 'the ‘Bp_ard' review
that portion of .the Referee's Opinion and Order. The Referee
also recommended the Board reopen this claim. ’‘1

We deny the SAIF's request. Our' order of 'November 24, 1980
dealt only with the Referee's recommendation in'the Own 'Motion
portion of this claim. • It did not. dispose, of the claimant's
entitlement to certain medical services currently being considered
by the Board on the SAIF's request for review. We seeJno reason
to reconsider, clarify or to stay our order. * i'* ‘

ORDER . . . ;,
•)

The SAIF Corporation's December 9, 1980 motion isIdenied.

#

December 30,: 1980WCB CASE NO. 79 10, 278

IONA MATHEWS, CLAIMANT
Evohl F. Malagon, Claimant's Atty.
Paul L, Roess, Atty. for SAIF.
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board review of the
Referee's Opinion and Order which (1) found the claimant's
right shoulder, right arm and neck problems were compensably
related to her July 1, 1973 industrial injury; (2) ordered it 
to pay all medical services provided with respect to the
claimant's right shoulder, right arm and neck symptoms between
December 7, 1978 and the date of the hearing; (3) assessed a
penalty in the sum of 25% of all such compensation due and ow­
ing at the time of the hearing; and (4) awarded the claimant's
attorney a fee in the sum of $1,500. The SAIF contends|that
the claimant has failed to carry the burden of proof with re­
gard to a showing of a compensable relationship.
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The Board finds .that the Referee correctly! recited the 
, i.11 ~ -~ • ~ :·, ' , 

facts of this case in his Opinion and Order. · .,. 
r;~::-\'l~ .. r-.~lif-li"\,"-.lf'""/. ( .. t ?,f!,,~:-\'"''; . 

. · . We. modify the Referee 1 s order. We agree with the Referee's 
,finding, _that .the claimant's right shoulder, right -arm and neck 
1cc,:nd 1i fiohs'· are rel.a ted to her July 1, 19 7 3 injury for the 
~~asbns set forth by the Referee. 
•'' I 

He do not agree with the Referee's finding that the SAIF 
unreasonably denied this claim. ORS 656.262(8) discusses un­
reasonable delay or unreasonable refusal to pay compensation 
and unreasonable delay in accepting or denying a claim~ There 
is n9 description or discussion of an unreasonable denial. We 
do not find that the tenn "unreasonable denial" is set forth 
in our law. ·The Referee misapplied this term in his order. 

Based on the record in this case, we do not-find that the 
SAIF failed to comply with ORS 656.262(8). The SAIF was pro­
vided a December 1978 medical.report.from Dr. Campagna which 
described a condition in the claimant's cervical spine. There 
was no indication that this condition was related to the claim­
ant's 1973 injury. ORS 656.273 sets forth the requirements of. 
an aggravation claim. _ Subparagraph l states, "After the last 
award: or arrangement of compensation, an injured worker is 
entitled to additional compensation, including medical~ services, 
for worsened· conditions resulting from the original injury." 
Subparagraph J states, "A physician's report indicating a need 
.for further medical services or additional compensation is. a 

., claim_· for aggravation,." The medical reports submitted to the 
SAIF up to .the time of its denial of November 19, 1979 did not 
indicate that the claimant 1 s right arm, right shoulder and 
neck conditions were related to her 1973 injury_ and did not 
indicate that she ·needed additional treatment for conditions 
related to that injury. In fact, Dr. Campagna indicated he 
would reserve medical opinion until he heard from the pain 
clinic. Only after the denial had been made was a causal re­
lationship between claimant's current prroblems and the 1973 
injury established. We do not find that the medical reports 
submitted to the SAIF up to the date of its denial required 
it to act. There was no evidence linking the problems the 
claimant was having to her original injury and the SAIF did 
not have any.obligation to act on these reports because it 
did not have.notice that an aggravation claim was being made. 
We do not find ··the delay from December 1978 to November 1979, 
based on these facts, constitutes unreasonable delay in ac­
cepting or denying the claimant's aggravation claim. Penal­
ties· are not warranted ln this case. 

ORDER 

The Referee' s Opi_nion and Order dated June 6, 19 8 O is 
modified. 
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# The Board finds  that the Referee correctly, recited the
facts of this case' in’his Opinion and Order.

. '» 

We. modify the Referee's order. We agree with the Referee's
,finding^that .the claimant's right shoulder, right  arm and neck
conditions are related to her July 1, 1973 injury for the
reasons set forth by the Referee.

V/e do not agree with the Referee's finding that the SAIF 
unreasonably denied this claim. ORS 656.262(8) discusses un­
reasonable delay or unreasonable refusal to pay compensation
and unreasonable delay in accepting or denying a claim.' There
is no description or discussion of an unreasonable denial. We 
do not find that the term "unreasonable denial" is set forth 
in our law. The Referee misapplied this term in his order.

Based on the record in this case, we do not find that the 
SAIF failed to comply,with ORS 656.262(8). The SAIF was pro­
vided a December 1978 medical.report,from Dr. Campagna which
described a condition in the claimant's cervical spine. There
was no indication that this condition was related to the claim­
ant's 1973 injury. ORS 656.273 sets forth the requirements of.
an aggravation claim. Subparagraph 1 states, "After the last
award' or arrangement of compensation, an injured worker is
entitled to .additional compensation, including medical services, 
for worsened' conditions resulting from the original injury." 
Subparagraph 3 states, "A physician's report indicating a need 
.for further medical services or additional compensation is a

• claim for aggravation." The medical reports submitted to the 
SAIF up to .the time of its denial of November 19, 1979 did not 
indicate that the claimant's right arm, right shoulder and
neck conditions were related to her 1973 injury and did not 
indicate that she needed additional treatment for conditions
related to that injury. In fact. Dr. Campagna indicated he
would reserve medical opinion until he heard from the pain
clinic. Only after the denial had been made was a causal re­
lationship between claimant's current prroblems and the 1973
injury established. We do not find that the medical reports
submitted to the SAIF up to the date of its denial required
it to act. There was no evidence linking the problems the
claimant was having to her original injury and the SAIF did
not have any .obligation to act on these reports because it
did not have.notice that an aggravation claim was being made.
We do not find the delay from December 1978 to November 1979,
based on these facts, constitutes unreasonable delay in ac­
cepting or denying the claimant's aggravation claim. Penal­
ties are not warranted in this case.

ORDER
The Referee's Opinion and Order dated June 6, 1980 is

modified.
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award of penalties in the amount of 25% ·of all com­
pensation for medical services due and ,ow"ing at· the· t/me of 
tlw heo.r in'J for mcdica l services fur treatment obtained l~y the 
claimant· between December .7, 1978 anct-··the date o.f the .hearing 
which were for the right· shoulder, arm·,and neck conditions : 
is reversed. ..,, ...... 

I •. -"• 

. . ;_ 

The remainder of the Referee's Opinion and Order is 
affirmed. . .. ,:,, 

WCB CASE NO. 79-6222· 

GEORGE EDDIE M~DONALD, CLAIMANT 
Herbert A. Putney, Claimant's Atty. 
Brian Pocock, Employer''s Atty. 
SAIF, 'Legal Services, Defense -Atty. 
Request for Review by Employer 

I 

I' 

,. ·1 

December ,30, 1980 

·' 

:_ .· ~ . .,. 

Th~ employer-seeks Board review of the Referee's·order whibh 
set aside its denial of responsibility for.,his back::in~.ury, or­
dered it to accept the claim as a compensable inj,ury effective 
June 13, 1979 until closed, as-sessed a penalty equal·· to, 25% of 
any amounts- of compensation due·the claimant pursuant-to ORS 
656;262(8) and granted th~ claimant's attorneyia~~ee.· The'em­
ployer contends the claimant failed to-. establish that this-··:clair.i 
is compensable and that its denial. was, unreasonable. · · 

:;. , • r , ~ 

We find the Referee correctly recited the facts of-this case 
in his order. 

After de novo review, we modify. the Referee's order.· We 
agree with the Referee that the employer's denial 9f this claim 
must be set aside. We, as did•the ,Referee, .find the claim com­
pensable. 

We do riot ·find the employer's -denial-·in. this case "unreason­
able." Based on the information it had·gathered, a question 
arose whether the claimant had been injured as he·alleged. Only 
later did medical evidence clearly support th.e claimant '.s alle­
gations. However, at the time the denial was issued, the:infor­
ma tion the employer. -relied on would -reasonably support a·, denial. 

-374-

The award of penalties in the amount of 25% of all com­
pensation for med.i.cal services due and mowing at the'time.of
the hearing for medical services for treatment obtained by the
claimant • between December 1 1978 and ’ the date of, the .hearing
which were for the right shoulder, arm*,and neck conditions •
is reversed, ‘

The remainder of the Referee's Opinion and Order is
affirmed.

#

December ,.30, 1980WCB CASE NO. 79 6222

GEORGE EDDIE MCDONALD, CLAIMANT
Herbert A. Putney^ Claimant's Atty.
Brian Pocdck, Employer’’s Atty.
SAIF, 'Legal Services, Defense Atty.
Request for Review by Employer

The employer seeks Board review of the Referee's'order which
set aside its denial of responsibility for.his back:'inj.ur.y, or­
dered it to accept the claim as a compensable injury effective
June 13 , 1979 until closed, assessed a penalty equal tov 25% of
any amounts of compensation due•the claimant pursuant to ORS
656.262 (8} and granted the claimant's attorney; a!.fee.' Thef.em­
ployer contends the claimant failed to establish that this claim
is compensable and that its denial. was .■ unreasonable. ■.

We find the Referee correctly recited the facts of this case 
in his order. ■ ■ .

After de novo review, we modify, the Referee's order.' We 
agree with the Referee that the employer's denial of this claim
must be set aside. We, as did the  Referee,..find the claim com­
pensable .

We do hot'find the employer' s  denial  in. this, case "unreason­
able." • Based on the information it had gathered, a question
arose whether the claimant had been injured as he alleged; Only 
later did medical evidence clearly support the claimant's alle­
gations. However, at the time the denial v;as issued,, the; infor­
mation the employer. relied on would' reasonably support av denial.

#

%
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-.~he ~ployer: 1]:ladt.knowledge of th~ alleged injury on June 13, 
i~7~san~ placed.this,claim in a·deferrid status. The claimant 
was paid temporary total disability qompensation from June 13, 
1979 unt_il, .. September .. 20, 1979, the date the claim was denied. 
ORSi..:6~6.2~2.{5).,requir,es, a carrier to give the claimant written 
noti6e of.acceptance or· denial of a.claim within 60 aays ~fter 
~µe_ ~~ployer has_ notice or knpwledge of the claim. ORS 6 56. 262 ( 8) 
provides for the awarding of an additional amount of compensation 
up to· ·2s1 of the compensation then due plus attorney fees if the 
q?rrier-unr.easonably delays acceptance or.denial of the claim. 
we d9, not finq_ ~my ·reasonable basis for the self-insured employ~r' s 
q~laY.::in·claim_den:ial beyond the 60 days requireq by ORS 656.262(5). 

In this c·ase·,· the carrier went well beyond· the 60 day 
limitation._ The carrier is required to promptly accept or 
deny the claim so the worker can, if the· claim is denied, seek 
an appeal and final determination of his compensation rights. 
The law requires prompt payment of interim compensation and 
prompt acceptance or denial of claims. These are not alterna­
tive requirements. A penalty is appropriate where a carrier . 
does not promptly deny· a claim. · Hewes v. SAIF, 36 Or. App. 91, 

· P2d ' · (1979). We find the claimant is entitled to an award 
ciradd1.t1.onal compen.sation as penalty for the carrier's un­
reasonable delay in denying this claim in a sum equal to 25% 

. of the temporary total disability compensation due from August 
12, 1979 (the· 60th day· from the date the employer had know- · 
ledge of the alleged injury) through September 20, 1979; the 
date of the· denial plu·s an attorney fee as awarded 'by the 
Referee. · 

ORDER 

The Referee's order dated May 9, 1980 is modified. 

The claimant.is hereby granted as an additional award of 
compensation a sum equal to 25%' of the temporary total disability 
compensation due him from August 12, 1979 through September_ 20, 
1979 as.a penalty for·the carrier's unreasonable delay in denying 
this claim plus an attorney fee, as granted by the Referee. This 
is in lieu of the penalty by the Referee. 

The remainder of the Referee's order is affirmed. 

-37_5-

©

o

o

The employer'ihadi.knowledge of the alleged injury on June 13,
•l?7?i;and placed ,this> claim in a deferred status. The claimant
was paid temporary total disability compensation from June 13,
1979 until,^September.. 20, 1979, the date the claim was denied. 
ORSj,:656.262 (5),.requires; a carrier to give the claimant written
notice of■ acceptance or denial of a claim within 60 days after 
the^employer has notice or knowledge of the claim. ORS 656.262(8)
provides for the awarding of an additional amount of compensation
up to 25% of the compensation then due plus attorney fees if the 
carrier unreasonably delays acceptance or denial of the claim.
We dp. not find.any reasonable basis for the self insured employer's
delay;;in claim denial beyond the 60 days required by ORS 656.262(5)
I • i

In this case,' the carrier went well beyond the 60 day 
limitation. The carrier is required to promptly accept or 
deny the claim so the worker can, if the' claim is denied, seek
an appeal and final determination of his compensation rights.
The law requires prompt payment of interim compensation arid
prompt acceptance or denial of claims. These are not alterna­
tive requirements. A penalty is appropriate where a carrier
does not promptly deny a claim, Hewes v. SAIF, 36 Or. App. 91,

'P2d (1979). We find the claimant is entitled to an award
of additional compensation as penalty for the carrier's un­
reasonable delay in denying this claim in a sum equal to 25%
of the temporary total disability compensation due from August
12, 1979 (the 60th day from the date the employer had know­
ledge of the alleged injury) through September 20, 1979 , the
date of the' denial plus ah attorney fee as awarded by the
Referee.

ORDER
The Referee's order dated May 9, 1980 is modified.
The claimant is hereby granted as an additional award of

compensation a sum equal to 25% of the temporary total disability
compensation due him from August 12, 1979 through September 20,
1979 as.a penalty for the carrier's unreasonable delay in denying
this claim plus an attorney fee, as granted by the Referee. This 
is in lieu of the penalty by the Referee.

The remainder of the Referee's order is affirmed.
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CASE ·No.· 78-3031 

LAWRENCE McGEHEE, CLAIMANr 
Tim Helfiich, Claimant's Atty. 
Keith Skelton, Employer's Atty. 
SAIF, Legal Servidesi Defense Atty~ 
Order Denying Request for Dismiss~l 

December 30, 19~0 

On December 4, 1980, the employer, by· and th:iough."th~ 
attorney for its insurance carrier, requeste·d the' ~oard :_ 
dismiss the claimant's request for Board review in this 
case. It contends that since the claimant had terminated a 
vocational rehabilitation program and new Determinati,on 
Order dated, August_ 22, 1980 had been issued, the new ·De­
termination Order.takes precedence over the procee~ing 
before the Board. {The. claimant had requested a hearing qn, 
the November. 7, :1977 Determination Order.) · · : _, .. '' ''· 

.•.e 

The claimant, by and through his attorney, on_,·D~;cemb~r , . ·.>' 
11, 1980, responded to the employer's motion. _The claimant .. -~· 
contends he is entitled to have the Bo~rd revi~w this cas~: : 
and that _the August 198 0 Determination Order, does not _render .. ~i•· 

his request for Board ·review moot. · ,_,, ,. : : .:, ::;, .. 

We have considered the contentions of the _partf~·~:.·. 'We. .. Q\ 
do not find the August 1980 Determination Order· 'takes prec'edence'· W 
over the proceeding before the_ Board or renders· it moo.t. · · .·.,· ... 
The claimant is.entitled to h~ve the Board r~~ie~ this _case~ ( 1 

Therefore,· we deny the employer I s Motion to Dismiss Review 
in this case. 

ORDER 

The employer's I-lotion to Dismiss Review dated December. 
4, 1980 i~ denied. · · 

-376-

WCB CASE NO. 78 3031 December 30, 1980

LAWRENCE McGEHEE, CLAIMANT '
Tim Helfirich, Claimant's Atty.
Keith Skelton, Employer’s Atty. • '
SAIF, Legal Services, Defense Atty.  
Order Denying Request for Dismissal .........  

On December 4 , 1980, the employer, by and through .'the
attorney for its insurance carrier, requested the Board
dismiss the claimant's request for Board review in this
case. It contends that since the claimant had terminated a
vocational rehabilitation program and new Determination
Order dated August 22, 1980 had been issued,  the new De .
termination Order takes precedence over the proceeding
before the Board. (The.claimant had requested a hearing on 
the November.?, 1977 Determination Order.)

The claimant, by and through his at fcorney, on, December
11, 1980, responded to the employer's motion. .The claimant, 
contends he is entitled to have the Board review this case
and that the August 1980 Determination Order, does not render.si.*
his request for Board review moot. , , ,

V7e have considered the contentions of the .parties.. We
do not find the August 1980 Determination Order 'takes precedence
over the proceeding before the Board or renders it. moot. ’ .
The claimant is entitled to have the Board review this case. ,, , ,
Therefore, we deny the employer's Motion to Dismiss Review
in this case.

ORDER  

The employer's Motion to Dismiss Review dated December •
4, 1980 is denied.

#
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Tiu-· ·,·:hi' _ ,_. <:;.,I.,At.l':kNO. HC 4 6 4 4 4 0 
lS419· ~,r:d : lf~c·~·_.c :..:.n :.~·· 
KARLnW ~ ·BARRETT, , CLAIMANT 
Dan· .o~:Leary; Claimant: s Atty. 
SAIF,··.Legal: ,S«?!rvic~s,_. pefe:r:ise Atty. 
Qwn i.~Oti9n, DetertJ'!~n.<?-tion 

January 6, 1981 

·on.September 15, 1973 the claimant sustained a compensable 
rn,jl.!i;:Y .. to. l).fs. ·1eft foot. He suffered mul ti°ple fractures of 
1:_~_e ·.I?,e·tatarsal_s an4. phalanges with subsequent a vascular 
iiecrosi's of the dorsum of the·foot. The claimant underwent 
rrh:iit:.i'ple sur'gical treatments for this injury. The claim was 
initially closed by a February 19, 1975 Determination Order 
which granted claimant an award of permanent partial disability 
compensation equal to 65% loss of the left foot. The claimant's 
aggravation rights have expired. This claim was subsequently 
reopened and closed and the claimant has been granted a 
total award of compensation equal to 90% loss of his left 
foot. 

Dr. Goodkin reported that, on June 5, 1980~ he had pared 
the corn and callous of the claimant's left foot thoroughly. 
He felt this was related to a boney deformity of the claimant's 
left.foot. 

On June l0i 1980, Dr. Mueller performed additional 
surgery consisting of a partial excision of the pioximal 
phalanx of the third toe on the left foot, excision of the 
m~tatarsal head along with re lease of the. extensor tendon to 
the large toe. He related the need for this surgery to the 
claimant's September 15, 1973 injury. 

On September 4, 1980 the Board reopened this claim 
under its own motion jurisdiction effective the date the 
claimant was hospitalized for the June 10, 1980 surgery for 
payr.-Lent of compensation and other benefits provided for by 
law until closed pursuant to ORS 656.278. The claimant 1 s 
attorney was also granted a fee equal to 25% of the increased 
temporary total disability compensation granted by the 
Board, payable out of. said.compensation as paid, not to 
exceed the sum of $250. 

Dr. Mueller; on November 20, 1980, reported that he 
last examined claimant on July 25, 1980 and found that he_ 
had recovered completely froin the June 1980 surgery.. He 
felt that claimant had improved dra~atically after excision 
of the proximal phalanx of the left third toe and metatarsal 
head. He felt that the claimant's condition could be ·con­
sidered stationary as of July 25, 1980 and that the claim 
could be closed with no additional permanent· impairment. 
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Thr 
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CLAIMING. HC 464440 January 6, 1981

KARLr W. . BARRETT, , CLAIMANT
Dan- O.VLeary, Claimant | s Atty.
SAIF-.Legal (Services, , Defense Atty,
Own;MotionrDetermination

On.September 15, 1973 the claimant sustained a compensable
injury.to his left foot. He suffered multiple fractures of
■th'e' metatarsals and phalanges with subsequent avascular
necrosis of the dorsum of the foot. The claimant underwent
mdltiple surgical treatments for this injury. The claim was 
initially closed by a February 19, 1975 Determination Order
which granted claimant an award of permanent partial disability
compensation equal to 65% loss of the left foot. The claimant's
aggravation rights have expired. This claim was subsequently
reopened and closed and the claimant has been granted a
total award of compensation equal to 90% loss of his left
foot.

Dr. Goodkin reported that, on June 5, 1980, he had pared
the corn and callous of the claimant's left foot thoroughly.
He felt this was related to a honey deformity of the claimant's
left foot.

On June 10, 1980, Dr. Mueller performed additional
surgery consisting of a partial excision of the proximal
phalanx of the third toe on the left foot, excision of the
metatarsal head along with release of the extensor tendon to
the large toe. He related the need for this surgery to the
claimant's September 15, 1973 injury.

On September 4, 1980 the Board reopened this claim
under its own motion jurisdiction effective the date the
claimant was hospitalized for the. June 10, 1980 surgery for
payment of compensation and other benefits provided for by
law until clpsed pursuant to ORS 656.278. The claimant’s
attorney was also granted,a fee equal to 25% of the increased
temporary total disability compensation granted by the
Board, payable out of said.compensation as paid, not to
exceed the sum of $250.

Dr. Mueller, on November 20, 1980, reported that he
last examined claimant on July 25, 1980 and found that he.
had recovered completely from the June 1980 surgery.. He
felt that claimant had improved dramatically after excision
of the proximal phalanx of the left third toe and metatarsal
head. He felt that the claimant's condition could be con­
sidered stationary as of July 25, 1980 and that the claim
could be closed with no additional permanent' impairment.
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Decemner 1, 1980 the SAIF··corporatio'n requested this 
claim be closed and a determination be made of the compensation 
which should be awarded to thG claimant. · The ·Eva·luation . •- · 
Division of the Workers' Compensation D~part~enb, ~n January, 
18, 1980, recommended th.i.s claim be closed a·nd the claimant, ·be 
granted an additional award of temporary ·total disability ·.-· 
compensation from June· 10, 1980 through July 25, 1980. · 
The Evaluation Division did not recommend any additional 
award of permanent partial disability compensation~ i. _ 1 

We have reviewed the file in thi·s case and ·co"ncur· with · 
the recommendation of the Evaluation Division. 

ORDER 

The claimant is hereby granted an additional ~ward 6£ 
temporary total disability compensation· from· June ·10, · 1"980 
through ~uly 25, 1980. 

The claimant'~ attorney was granted a reasonable fee by 
the Board's Ovm Motion Order in this claim. 

WCB CASE NOS. 79-7108 & 7B-i39i 

LANAE BRAULT, CLAIMANT 
Galton~ Popick&. Scott, Claimant•~ Attys. 
Lang, Klein, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 
Cross Request by Claimant 

,. 

January 6, 1981 

. ' 
L 

The emp~oyer and the claimant seek Board i-eview of the 
Referee's Opinion and Order in this case. The· claima"nt' conte"r1ds: 
(1) He is entitled to greater awards of permane-nt ·parti~·i ,dis..::::: 
ability on both cas.es; and (2) he is entitled to temporary · , 
total disability compensation to March 7, 1979 -t~gether.with ~ 
penalties and attorney fees. The employer contend~: ~t) Th~: 
awards of permanent partial disability compensation are ex­
cessive; and (2) the awarding of a penalty and attorney fees 
for the claimant's voluntary agreement to repay a ~otal.te~-

. porary disability compensation overpayment w~s_ in eri6~ ._' 

The claimant, a 26-year-old truck. driver empl'o"yed ,hY · .. -.. 
Farney Trucking, suff~red an injury on· July 2-7, 19.77 wh_en \::i.:--:._ 
crate fell on him. Hi.s injuries were diagnosed as· a. c~:m~usi'c~ 
to his right ind~x finger, right toes and a· low back sir~iri\;' 

,. .J 
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On December 1, 1980 the SAIF Corporation requested this,
claim be closed and a determination be made of the compensation
which should be awarded to the claimants • The ’Evaluation . r'
Division of the Workers' Compensation Department , bn January ^
18, 1980, recommended this claim be’ closed and the claimant, be '
granted an additional award of temporary total disability V ; ..
compensation from June' 10, 1980 through July 25, 1980 .
The Evaluation Division did not recommend any additional
award of permanent partial disability compensation. ‘ '

We have reviewed the file in this case and ‘co'ncur with
the recommendation of the Evaluation Division.

ORDER , ■ ; ■ ■ ■
The.claimant is hereby granted an additional award 'of 

temporary total disability compensation'from'June 10,'1?80 
through July 25,1980.

The claimant's attorney was granted a reasonable fee by
the Board's Own Motion Order'in this claim.

January 6, 1981WCB CASE NOS. 79 7108 & 78 7392

LANAE BRAQLT, CLAIMANT
Galton’, Popick &' Scott, Claimant's Attys.
Lang, Klein, et al. Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer
Cross Request by Claimant

The employer and the claimant seek Board review of the
Referee's Opinion and Order in this case. The'claimant'.contends
(1) He is entitled to greater awards of permanent partial .dis ''
ability on both cases; and (2) he is entitled to t'^nporary
total disability compensation to March 7, 1979'together., with
penal.ties and attorney fees. The employer contends: (1) The"
awards of permanent partial disability compensation are ex­
cessive; and (2) the awarding of a penalty and attorney fees
for the claimant's voluntary agreement to repay a total.tem­
porary disability compensation overpayment was in error.'

The claimant, a 26 year old truck driver employed by . ‘
Farney Trucking, suffered an injury on'July 27, 1977 when ''a'",
crate fell on him. His injuries were diagnosed as a, contusion
to his right index finger, right toes and a low back strain'.;
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Dr. Gritzkai•-''0n August 23, -1977, felt the claimant was 
capable -of ·returning to_ his :r:eg_ular:: work. The claimant had 
minimal cocplaints1.of· ,low back pain. On September 16, 1977, 
Dr,-., Gri tzk~ 1 reported t the claimant's injury had healed, and he 
did~-not .. ;eel ,the. claimant had permanent impairment. 

·.,·.~ :,•_.._. 3.·--~ :-~:~. ·i'·-·,: ... t .• 

This claim•was closed by a Determination Order mailed . 
October 19, 197-7 which awarded the claimant temporary total 
disability compensation. Claimant returne4 to his regular 
occupa~ion and mis~ed no time from work. 

-In early-November·l977, the carrier advised the claimant 
he had been paid more temporary total disability compensation 
than he was entitled to. The employer, the ca~rier and the 
claimant agreed .that $50 per· pay period could be withheld from 
his paycheck :to reimbur-se the carrier for this. ·overpayment. 
He stated he felt a "moral obligat~on"·to repay the carrier. 

On Jurie 12~ 1978, the claimant was lifting freight-and 
had low·back pain,- and his leg gave way. Dr. Gritzka diagnosed 
a severe lumbar strain.' He felt that if the claimant returned 
to work as a truck driver, he would suffer recurrent episodes· 
of back pain and physical .impairment. On·July 1, 1979, the 
claimant enrolled at a c?rranunity college in journali~m courses. 

In January 1979 Dr. Dinneen reported he had tried to 
examine the claimant, but the claimant left prior to his being 
able to do so. The claimant reported he was having no qack · 
trouble and could probably return to work as a truck driver 
but was more interested in another type of work.· The claimant 
explained. that when he orrived to be-examined by Dr. Dinneen, 
he·waited for·over •an hour and a half before being seen by Dr. 
Dinneen: He was told.to undress to be examined. He said he 
was left in a· cold room, so he got dressed and left~ 

The carrier requested an·administrative closure of this 
claim because the-claimant had-changed and cancelled appoint­
ments.for• an independent examination. 

On March 1, 1979 Dr. Gritzka reported the claimant was 
still in school. He stated the claimant was having episodes 
of twitching in his lower extremities and felt if that problem 
became significant, the claimant should be referred to a neuro­
logist. 

This claim ~as closed by a Determination Order mailed 
March 7, 1979 which granted the clainant·an award of ·temporary 
'total disability compensation from June 12, 1978 through 
January 18, 1979. 

...379-
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Dr. Gritzka>.‘'Gh August 23 , 1977, felt the claimant was
capable of returning to his regular work. The claimant had 
minimal complaints^.of Mow back pain. On September 16, 1977,
Drv Gfitzka, reported‘.the claimant's injury had healed, and he
did not .feel .the.claimant had permanent impairment.

This claim was closed by a Determination Order mailed
October 19, 197 7 which awarded the claimant temporary total 
disability compensation. Claimant returned to his regular
occupation and missed no time from work.

In early November 1977, the carrier advised the claimant
he had been paid more temporary total disability compensation
than he was entitled to. The employer, the carrier and the
claimant agreed that $50 per pay period could be withheld from 
his paycheck :to reimburse the carrier for this overpayment.
He stated he felt a "moral obligation"•to repay the carrier.

On June 12, 1978, the claimant was lifting freight and
had low back pain, and his leg gave way. Dr. Gritzka diagnosed
a severe lumbar strain.' He felt that if the claimant returned
to work as a truck driver, he would suffer recurrent episodes
of back pain and physical  impairment. On'July 1, 1979, the 
claimant enrolled at a community college in journalism courses.

In January 1979 Dr. Dinneen reported he had tried to
examine the claimant, but the claimant left prior to his being
able to do so. The claimant reported he was having no back 
trouble and could probably return to work as a truck driver
but was more interested in another type of work.  The claimant
explained.that when he arrived to be examined by Dr. Dinneen,
he waited for over an hour and a half before being seen by Dr.
Dinneen. He was told,to undress to be examined. He said he
was left in a' cold room, so he got dressed and left.

The carrier requested an administrative closure of this 
claim because the claimant had changed and cancelled appoint­
ments for an independent examination.

On March 1, 1979 Dr. Gritzka reported the claimant was 
still in school. He stated the claimant was having episodes
of twitching in his lower extremities and felt if that problem
became significant, the claimant should be referred to a neuro­
logist.

This claim was closed by a Determination Order mailed
March 7, 1979 which granted the claimant an award of temporary
total disability compensation from June 12, 1978 through
January 18, 1979.
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September 1979, Dr. Gritzka reported he had. last seen 
claimant on September 28, 1978 .. At that time the claimant's 
back condition did not prevent him from attending school. Dr. 
Gritzka felt the claimant could not :return to truck driving 
or a "heavy· 1abor 11 type of job or one which required· bend.ing, 
stooping, lifting, carrying or major physical ex~rtion. He 
felt the claimant ·was probably medically stationary-:··and rated 
his residual permanent partial physical impairment ,as,·,5%. to 
7.5% of the-whole man. • 

The claimant stated he began driving a l:::us i~--Ap~i1i"' 1979 
on a part.time basis and expects to become·a full time bus 
driver.· The· claimant testified there are many things he cannot 
now do .. · Claimant has 10th grade education plus a GED certificate. 

The' referee awarded: (lf Additional compensation equal 
to 32° for 10% unscheduled disability for this-injury; (2) a 
penalty equal to 25% of the temporary totald disability-compen­
sation from August 22, 1977 through September 9, 1977 for the 
recoupment scheme of· EBI; and ( 3) an attqrney ·fee out of the 
increased· unscheduled.disability compensation· in the cfaim for 
the first injury. The Referee awarded: ·,(l) The,claimant 
temporary total disability compensation until March-1, 1979; 
(2)-compensation equal to 48° for 15% unscheduled disabfiity; 
(3) a penalty and attorney fee for late payment of temporary 
total disability; and (4) an attorney fee out_ of the increased 
unscheduled disability compensation in. the claim fo:z;_ the 
second injury. 

. . . ',,· .l..~ ·::.. . 

After de nova review, the Board_ would m~dify ,the Referee's 
order. We reverse the Referee's order on.the JuJy-:}7·,.:,1977 
injury (WCB case No. 78-7392). There is no evid~nc~-):h~t the 
claimant suffered any loss of wage earning capacity. (?.Ue, ,_to 
that injury. The claimant was released to an~ returned ~o 
his regular occupation of truck driving. Dr. Gritzka did not 
feel the claimant suffered any permanent impairment_ due to 
that injury. Therefore, we reverse the Referee's .awa~d of 
compensation equal to 32° for·lO% unscheduled ~i~ability for 
this back injury. 

-1·~ - • i ,· ••. 

!. ., ~ -·~ ,. ~ .' ~ 
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In September 1979 , Dr. Gritzka reported he had. last seen
claimant on September 28, 1978. .At that time the claimant's
back condition did not prevent him from attending school. Dr.
Gritzka felt the claimant could not :return to truck driving
or a "heavy ■ labor" type of job or one which required bending,
stooping, lifting, carrying or major physical exertion. He 
felt the claimant was' probably medically stationary/and rated
his residual permanent partial physical impairment ;;as: ‘5% to
7.5% of the whole man. ........

The claimant stated he began driving a bus in April 1979
on a part time basis and expects to become•a full time bus
driver. The claimant testified there are many things he cannot
now do. Claimant has 10th grade education plus a GED certificate.

The* referee awarded: (1) Additional compensation equal
to 32° for 10% unscheduled disability for this injury; (2) a
penalty equal to 25% of the temporary totald disability■compen­
sation .from August 22, 1977 through September 9, 1977 for the
recoupment scheme ofEBI; and (3) an attorney fee out of the
increased'unscheduled.disability compensation in the claim for
the first injury. The Referee awarded:   (I). Therclaimant
temporary total disability compensation until March'1, 1979;
(2) compensation equal to 48° for 15% unscheduled disability;
(3) a penalty and attorney fee for late payment of temporary
total disability; and (4) an attorney fee out. of the increased
unscheduled disability compensation in. the claim for, the
second injury. . •

After de novo review, the Board.would modify ihe Referee's
order. We reverse the Referee's order on the July■.27-,.m 1977
injury (WCB Case No. 78 7392). There is no evidence ..that the
claimant suffered any loss of wage earning capacity.due^,to
that injury. The claimant was released to and returned to
his regular occupation of truck driving. Dr. Gritzka did not
feel the claimant suffered any permanent impairment due to
that injury. Therefore, we reverse the Referee's .award of
compensation equal to 32° for ‘10% unscheduled .disability for
this back injury.
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.we. ,do,;·not find the claimant is entitled to an 
award 1of pena-lties ,_and attorney fees for EBI 1 s manner of re.­
cover•ing ~.th¢, LO:Verpayment of temporary total disability compen­
sation.:, .we do·not,-fiind that ORS 656.268, ORS 656.382 or ORS 
6'56.262 are ,applicable to this situation. The claimant was 
overpaid•compensation. He was not entitled to this. money. 
The- claimant testified he felt a "moral obligati9n 11 to repay 
it and agreed with his employer and EBI on the mariner in which 
to r~pay this money.·. There is no evidence the claimant was 
intimidated .. or coerced into accepting this.deductton •. We 
find the claimant, his employer and EBI voluntarily. entered 
into a contract to repay the overpayment of temporary total 
disability compensation. The claimant did not have to do so 
but voluntarily entered into· this "contract" and is bound by 
it. Therefore~~~ r~veise the Referee's aw~rd of penalties 
and attorney ·fees· on this issue. 

Conside~i.ng the June 12, 1978 injury, we modify the Ref­
eree Is order; We do not agree with the Referee's awarding.o.f 
temporary total disability to March 1, 1979. Dr. Gritzka ex­
amined the claimant on September 213, 1978 and reported the 
claimant's condition did not prevent him from attending school. 
Dr. Gritzka in March 1979 did not report any new or significant 
changes in the claimant's condition. We find the preponderance 
of the evidence establishes that the claimant's condition was 
medically ,stationary as of ~ept~r11:ber, 28, 1978 and that the 
claimant is entitled to temporary total disability compensa­
tion to that date. 

Further, we do not find any basis for. assessing penal ties 
and attorney fees for EBI requesting closure 0£ this claim~· 
The claimant failed to stay at Dr. Dinneen's office to be ex­
amined. EBI requested an administrative closure of this claim 
which was approved by the Workers' Compensation Department.· 
There was no reason to obtain the claimant's treating physi­
cian's approval before doing so. The sole issue was whether . 
or not the claimant would submit to an examination by a doctor 
of the carrier's choice. We find the carriei had the right to 
request a closure based on the facts it had before it at that 
time, and the carrier was authorized to terminate temporary 
total disability compensation by the Workers' Compensation 
Department and did so. 

We find the Referee's award of unscheduled disability 
~ompensation does not adequ~tely compensate the claimant for 
his loss of wage earning capacity due to the June 12, 1978 in­
jury. The medical evidence indicates the claimant should not 
perform heavy labor jobs or jobs requiring bending, stooping, 
lifting or carrying or major physical exertion. His impairment 
has been rated to be 5% to 7.5% of the whole man. Based on 
the evidence in this case and considering all the relevant . 
factors to be considered in determining an injured worker's 
loss of wage earning capacity, we find the .claimant is entitled 
to an award of compensation equal to 80° for 25% unscheduled 
disability. 

-381-
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Further., ..we, 4o,; not find the claimant is entitled to an
award lOf penalties ;,and attorney fees for EBI's mainner of re­
covering <.the< lO.verpayment of temporary total disability compen­
sation. r ,,We do not^'fiind that ORS 656.268 , ORS 656.382 or ORS
656.262 are applicable to this situation. The claimant was 
overpaid compensation. He was not entitled to this money.
The claimant testified he felt a "moral obligation" to repay
it and agreed v/ith his employer and EBI on the manner in which
to repay this money.' There is no evidence the claimant was
intimidated or coerced into accepting this, deduction. . We
find the claimant, his employer and EBI voluntarily;entered
into a contract to repay the overpayment of temporary total 
disability compensation. The claimant did not have to do so
but voluntarily entered into this "contract" and is bound by
it. Therefore, we reverse the Referee's award of penalties
and attorney fees on this issue.

Considering the June 12, 1978 injury, we modify the Ref  
eree's orders We do not agree with the Referee's awarding.of
temporary total disability to March 1, 1979. Dr. Gritzka ex­
amined the claimant on September 2B, 1978 and reported the
claimant's condition did not prevent him from attending school.
Dr. Gritzka in March 1979 did not report any new or significant
changes in the claimant's condition. We find the preponderance
of the evidence establishes that the claimant's condition was
medically  stationary as of September 28, 1978 and that the
claimant is entitled to temporary total disability compensa­
tion to that date.

Further, we do not find any basis for. assessing penalties
and attorney fees for EBI requesting closure of this claim.
The claimant failed to stay at Dr. Dinneen's office to be ex­
amined. EBI requested an administrative closure of this claim
which was approved by the Workers' Compensation Department. 
There was no reason to obtain the claimant's treating physi­
cian's approval before doing so. The sole issue was whether
or not the claimant would submit to an examination by a doctor
of the carrier's choice. We find the carrier had the right to
request a closure based on the facts it had before it at that
time, and the carrier was authorized to terminate temporary,
total disability compensation by the Workers' Compensation
Department and did so.

We find the Referee's award of unscheduled disability
compensation does not adequately compensate the claimant for
his loss of wage earning capacity due to the June 12, 1978 in­
jury. The medical evidence indicates the claimant should not 
perform heavy labor jobs or jobs requiring bending, stooping, 
lifting or carrying or major physical exertion. His impairment
has been rated to be 5% to 7.5% of the whole man. Based on 
the evidence in this case and considering all the relevant
factors to be considered in determining an injured worker's
loss of wage earning capacity, we find the claimant is entitled
to an award of compensation equal to 80® for 25% unscheduled
disability.
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The Referee's order dated Mar·ch·-12,._1980 as amended on 
March 14, 1980 is modified. .. 

That portion of the Referee's or(?.er. _conce_rning WCB. Case 
No. 78-7392 is reversed in its entirety. · 

In WCB Case No. 79-7108, the.claimant is· ~er~by granted 
an award of temporary total disability compensation to ~eptern-
bei 28, 1978 instead of March 1, 1979. · · 

Claimant is granted an award of c_ompensatioh equal to 
80° for 25% unspheduled disability for .the June 12, 1978 back 
injury, WCB 79-7108 .. _ This award is in .lieu of-~11 prior 
awards of unscheduled disability granted for thi~ injury. . . 

The claimant's attorney is granted a fee pf 25% of the 
increased unscheduled disability compensati'on··granted by this 
order. · · 

SAIF CLAIM NO. D 15827 

DAVID L. BRONSON, CLAIMANT 
Goode, Goode·, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order 

' ••. , •• t' ' ' . •' 

January 6, 1981 

This is an Amended Own Motion Order to correct _the undated 
Own Motion cirder in this case. 

. .. . . , .. 
The date of the Own Motion Ore.er :W-il-1. be as· shown below 

with Appeal Rights commencing from said date. 

IT · IS SO ORDERED·. 

• 1 • 

. . . 
-382-

ORDER . „ . :

The Referee's order dated March •121980 as amended on
March 14, 1980 is modified.

That portion of the Referee?s order, concerning WCB. Case
No. 78 7392 is reversed in its entirety.

In VJCB Case No. 79 7108 , the, claimant is hereby granted
an award of temporary total disability compensation to Septem­
ber 28, 1978 instead of March 1, 1979.

Claimant is granted an award of compensation equal to
80° for 25% unscheduled disability for the June 12, 1978 back
injury, VJCB 79 7108.. This award is in .lieu of ’ all.prior
awards of unscheduled disability granted for this injury.

The claimant's attorney is granted a fee ,pf 25% of the
increased unscheduled disability compensation' granted by this
order.

SAIF CLAIM NO. D 15827  ■ January 6, 1981

DAVID L. BRONSON, CLAIMANT '
Goode, Goode, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order

This is an Amended Own Motion Order to correct the undated
Own Motion Order in this case.

The date of the Own Motion Order will be as shown below
with Appeal Rights commencing from said date. ...

IT IS SO ORDERED'.
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No .. :·a· · 9191s. 
1 : ... . ' .. ,,/ . 

' . . 
TONY. · iJACf( -BRUGATo', · CLAIMANT 
G~ry_"Gait6ri.;:•c~a-finabt' s 1Atty. · 
SAIF I Le_gar ':Serv_ice~,. Defe_ns·e Attyco.: 
Own Motion · Determinc:it~on 

January·. 6', ·1981 

~ '. . ... 

. , .'. on· November 1",, 1964 .. the c·lairnant suffered numerous injuries 
in. a· 'pic'kup-a.utomobile collision. This clairi was.initially 
clc:i-sed: on,.· October' 2'8, 196 8 and . the claimant-.' s aggrava t'ion . 
rights have e~pired·.' The claimant has received· a ,total awa':i:·d 
of compensation for this injury equal to 90% loss of the left 
leg, 70%_ ·1oss of the right leg and 90% unscheduled disability. 
This claim was subsequently reopened by· the Board under its own 
motion jurisdiction in.August 1978 and then closed on October 
30, 1978 with an.award of _addition~l temporary :total ·disability 
compensa't'idn •. . · . - . · - . . 

' . ' . 

The q,i.aip)an:t, :bY land: th.rough his attorney, on Sept~mber 8, 
1980 requested -the.Bc;>ar;d; enter an Own Motion ·Determination order 
granting· the claimant an award of p,ermanent total ,disability 
effective June 30, 1980 and granting his attorney a reasonable 
attorney fee equal to 25% of the additional ·compensation not to 
exce~d $2,000. The claimant indicated he had been utiable to 
work since June 30, 1980. Attached to this request was a re-· 
port from Dr. Cohen who., ·in August 1980, reported the claimant 
had to cease·wcir~in~~ecause of increasAng pain~ It was Qr. 
Cohen's opinion that the claimant is permanently and totally 
disabled from performing gainful·and suitable·occupations and 
related this disability to the .claimant's November 1964 .injury 
to his lower extremities and his back .• 

The SAIF Corporation. (SAIF) advised .the Board on·Novernber 
13, 1980 that it opposed an Own ]1.otion Order reqpening'this 
claim as it appeared the cl?1,imant 1 s condition continued to re­

·main stationa~y; It·ihdicated it would ~ot object to an order 
granting 'additional: perm.anent parti:al disability. · . 

. ::, . . .. . ... 

On-.·October 29 1,. 1980; the Orthopaedic Consultants reported 
that they· had 'examfriep·· ·the c:I:aimant 'nad felt that his condition 
was stationary.·· They-felt: ·that the ·claimant I s condition was 
worse now "than it was·· at the time. of the· prior · closure and sub­
sequent hearing. · --They felt. the prognosis for significant: im- · 
prov~ment was extre~ely ··poor: 

• • I t • ·.' ~ 

' .. . . ... 
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# CLA IM^NO . B 91918. . January . 6', 1981

TONY JACK' BRUGATO, • CLAIMANT ,
Gary Gaitorir' Claimaht's ,Atty.
SAIF, Legal Service's, Defense Atty, 
Own Motion Determination

m

bn November 1, .1964. the claimant suffered numerous ihjuries
in a pickup automobile collision. This claim' was• initially
closed, on, October 28 , 1968 and the claimant.'s aggravation
rights have expired.. The claimant has received a total av;ard
of compensation for this injury equal to 90% loss of the left
leg, 70%,loss of the right leg and 90% unscheduled disability.
This claim was subsequently reopened by the Board under its own
motion jurisdiction in.August 1978 and then closed on October
30, 1978 with an award of additional temporary total disability
compensation ..

The claimant, by,and through his attorney, on September 8,
1980 requested  the.Board, enter an Own Motion Determination order
granting the claimant an award of permanent total :disability
effective June 30, 1980 and granting his attorney a reasonable
attorney fee equal to 25% of the additional compensation not to
exceed $2,000. The claimant indicated he had been unable to 
work since June 30, 1980. Attached to this request was a re '
port from Dr. Cohen who., in August 198 0, reported the claimant
had to cease'working* because of increasing pain. It was Dr.
Cohen's opinion that the claimant is permanently and totally
disabled from performing gainful and suitable'occupations and
related this disability to the  claimant's November 1964 injury
to his lower extremities and his back.

m

The SAIF Corporation (SAIF) advised .the Board on' November
13, 1980 that it opposed an Own Motion Order reopening this
claim as it appeared the claimant's condition continued to re­
main stationary. It indicated it would not object to an order
granting 'additional permanent partial disability.

On October 29> 1980) the Orthopaedic Consultants reported
that they' had examined the claimant nad felt that his condition
was stationary' They felt that the claimant's condition was
worse now than it was” at the time of the' prior closure and sub­
sequent hearing. '  They felt the prognosis for significant im •
provement was extremely poor.
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have ·reviewed the evidence in this record and find the 
claimant is permanently and totally disabled due to the re- Q\ 
siduals of his November 1964 injury. _The cla:j_mant hc;i.s. a . • 
high school education and he is 59 years old.· ~edical· evidence 
indicates that claimant has continued to have more and.more .. 
difficulty with his· knee and back as time has progressed. It 
is apparent this continuing problem has resulted in the claim-
ant's cessation of work. We find the evidence in this record 
establishes that the claimant is not capable of regularly 
performing work at a gainful and suitable occupati'ori. There-
fore, the_Bqard orders the claimant be-granted an award of 
compensation for permanent total ·disabil·ity effective October 
29, 1980, the date he was found medically stationary by the· 
Orthopaedic Consultants. 

ORDER 

The claimant is hereby granted an award of compensation 
for -permanent total disability effective Octqber· 29, 1980. 

The claimant's attorney is granted as a reasonable attorney 
fee an amount equal to 25% of the increased compensation granted 
by this order, not to exceed $2,000. · 

CLAIM NO. C 228487 

PATRICK L. BUCHANAN, CLAIMANT 
Allen T. Murphy, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

January 6, 1981 

On December 16, 1980, the SAIF Coiporation (SAIF) advised 
the Boar9 that it was forwarding _copies of-various information 
concerning this claim. The SAIF advised the Board the claim­
ant's aggravation rights have·expired in this case and that it 
was referring· this claim to it for.own motion consideration. 
Two of the medical reports forwarded to the Board indicated. 
the claimant is having· low back and right leg pain. The claim­
ant had undergone two laminectomies in the lurnbar·region of 
his back for his J~nuary 19, 1970 back injury. · 

On December 4, 1980, Dr. Dumke diagnosed "recurrent pro­
truded intervertebral disc or scar napkin ring constriction or 
traction scar involving the L-5 root." He requested authori­
zation to do a myelogram and re-exploration of the previous 
surgical sites. Dr. Dumke reported that claimant was unable 
to perform light work~ 

• 

Dr. Fagan reported that claimant was experiencing low ,tj 
back pain with a possible disc herniation. He advised that the 
claimant should be hospitalized for further treatment. 

'-384-

We have reviewed the evidence in this record and find the
claimant is permanently and totally disabled due to the re­
siduals of his November 1964 injury. The claimant has.a
high school education and he is 59 years old. Medical evidence
indicates that claimant has continued to have more and' more"
difficulty with his knee and back as time has progressed. It
is apparent this continuing problem has resulted in the claim­
ant's cessation of work. We find the evidence in this record
establishes that the claimant is not capable of regularly
performing work at a gainful and suitable occupation. There­
fore, the.Board orders the claimant be•granted an award of
compensation for permanent total disability effective October
29, 1980, the date he was found medically stationary by the
Orthopaedic Consultants.

#

ORDER

The claimant is hereby granted an award of compensation
for  permanent total disability effective October' 29, 1980.

The claimant's attorney is granted as a reasonable attorney
fee an amount equal to 25% of the increased compensation granted
by this order, not to exceed $2,000.

CLAIM NO. C 228487 .

PATRICK L. BUCHANAN, CLAIMANT
Allen T. Murphy, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

January 6, 1981
A

On December 16, 1980, the SAIF Corporation (SAIF) advised
the Board that it was forwarding copies of various information
concerning this claim. The SAIF advised the' Board the claim­
ant's aggravation rights have'expired in this case and that it
was referring this claim to it for.own motion consideration.
Two of the medical reports forwarded to the Board indicated,
the claimant is having low back and right leg pain. The claim­
ant had undergone two laminectomies in the lumbar region of
his back for his January 19, 1970 back injury.

On December 4, 1980, Dr. Dumke diagnosed "recurrent pro­
truded intervertebral■disc or scar napkin ring constriction or
traction scar involving the L 5 root." He requested authori­
zation to do'a myelogram and re exploration of the previous
surgical sites. Dr. Dumke reported that claimant was unable
to perform light work.

Dr. Fagan reported that claimant was experiencing low
back pain with a possible disc herniation. He advised that the
claimant should be hospitalized for further treatment.
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SAIF indicat~d it would not oppose ~n own.motion order 
reopening this claim for the current treatment the ciaim~nt 

' --~-li·t" 

was- undergo:i.ng. , . , , .. 

we have.reviewed the reports submitted to us by the SAIF 
and find this claim should -be reopened effective December 4, 
1980 for the payment of compensation and other benefits pro""'." 
vided for by law until closed pursuant to ORS 656.278. · 

ORDER 

This claim is hereby ordered reopened effective December 
4, 1980 for the payment of compensation and other benefits as 
provided for by law.until closed pursuant to ORS 656.27a. 

WCB·. CASE NO. 79-4037 

j 

.Dy-JANE M. BURCH, CLAIMANT _ 
Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, ·Legal Services, Defense Atty. 
Request for Review by SAIF 

January 6, 1981 

The SAIF corporation (SAIF) seeks Board review of the 
order of the Referee which granted claimant an award of 30% 
u_nscheduled di'sabil:tty and ordered it to pay claimant I s mileage 
claim ~nd 1~n atf~rnsi f~e ~f $300 foi its failu;e to pay the 
mileage clai_II).~ · 

.. 
Claiin_apt,· ·40 ye·ars of age, had been employed twelve years 

as a journeymari·sheetrnetal worker. On April 28, 1978:, while 
so employed by Temp ·control° Corporation, he lifted a· duct.work 
while in a twiste~ position and experienced low· back pain~ He 
was initially seen by ·a chiropractor, br. Smith, who diagnosed 
lumbosacr:al subluxation with· associated sacro'illiac sprain 
with secondary .c~rvical subluxation. 

On ~uly 24, 1978; Dr. Kaesche report~d a ·diagnosis of 
sciatica J."eft leg and-L-5 nerve root ir'ritation. On August 
21 the doctor reported claimant.could return to light duty 

·work but with no heavy liftin'g. Dr. Kaesche felt claimant's 
condition was medically stationary. 

Claimant was enrolled at the Pain Center, and Dr. Seres 
reported on No·vember 9, 1979 that claimant should avoid heavy 
labor occupations.but had the capacity for moderate activities. 
He indicated that claimant w~s not intere~t~d in vocational 
rehabilitation and recommended that claimant quickly return 
to gainful employment. · 

A second Determination Order granted claimant compensation 
for temporary total disability through December 11, 1979 and 
an additional award of 16° for 5% unscheduled disability. 

-385-

#
The SAIF indicated it would not oppose an own. motion order

reopening this claim for the current treatment the claimant
was undergoing.

V7e have. reviewed the reports submitted to us by the SAIF 
and find this claim should  be reopened effective December 4,
1980 for the payment of compensation and other benefits pro­
vided for by law until closed pursuant to ORS 656.278,

ORDER ^ ■ 
This claim is hereby ordered reopened effective December

4 1980 for the payment of compensation and other benefits as
provided for by law,until closed pursuant to ORS 656.278.

f WCB CASE NO. 79 4037
.DWANE M. BURCH, CLAIMANT
Pozzi, Wilson, et al, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

January 6, 1981

m

m

The SAIF Corporation (SAIF) seeks Board review of the
order of the Referee which granted claimant an award of 30%
unscheduled disability and ordered it to pay claimant's mileage
claim and an attorney fee of $300 for its failure to pay the
mileage claim. '

Claimant,''40 years of age, had been employed twelve years 
as a journeyman''sheetmetal worker. On April 28, 1978 , while
so employed by Temp Control Corporation, he lifted a ductwork
while in a twisted position and experienced low' back pain. He
was initially seen by'a chiropractor. Dr. Smith, who diagnosed
lumbosacral subluxation with' associated sacro'illiac sprain 
with secondary cervical subluxation.

On July 24 , 197 8, Dr. Kaesche reported a diagnosis of
sciatica left leg and L 5 nerve root irritation. On August
21 the doctor reported claimant could return to light duty
work but with no heavy lifting. Dr. Kaesche felt claimant's
condition was medically stationary.

Claimant was enrolled at the Pain Center, and Dr. Seres 
reported on November 9, 1979 that claimant should avoid heavy
labor occupations but had the capacity for moderate activities.
He indicated that claimant was not interested in vocational
rehabilitation and recommended that claimant quickly return
to gainful employment.‘

A second Determination Order granted claimant compensation
for temporary total disability through December ,11, 1979 and 
an additional award of 16® for 5% unscheduled disability.
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April 1, 1980, Dr. Danielson reported claimant had to 
refrain from work as of March 14 1 1980 due to a··worsened con­
dition. The doctor felt claimant should be receiving time 
loss payments. 

On April 29, 1980, the SA·IF denied reopening of' claimant's 
claim. 

Claimant has-a high school education and three years of 
·community college. His work experience has been as a fireman 
for three years and as·, an installer for Western Electric for 
three years. 

At the hearing, claima~t ·submitted a claim for travel 
expenses .. 

The Referee found ciaimant was entitled to an award of 
30% unscheduled disability and also ordered the travel expense 
claim to be paid by.the SAIF and an attorney's fee of $300 to 
claimant's attorney on that issue. 

After de novo review of the record in this case, the 
Board modifies the Referee's order. We find that the Referee 
correctly determined the permanent partial disability due claim­
ant for this injury. Therefore, we affirm_ the Referee's award 
of additional compensation granted by his order.· 

We do not,.however, agre~ with the .Referee's remanding 
the claimant's mileage cl~im to SAIF for acceptance of payment 
and his award of attcirney's fee on that issue. We find that 
this claim should be remanded to SAIF, but any claim for mileage 
must ~e supported by evidence-that it.was related to the medical 
treatment claimant ~ought for his injury. We do not find that 

_any such evidence was presented and wo~ld find that SAIF would 
be responsible to pay such mileage claims only if it can be 
establi~hid that the~ were related to the claimant's original 
injury and treatment therefor. Further, we would reverse the 
Referee's order-which granted the claimant's attorney a fee of 
$300 on that issue. The claimant's attorney at the hearing 
did not request either penalties or attorney fees on that is­
sue. Therefore, we reverse. that portion of the Referee's order. 

ORDER 

The Referee's order, dated May 1, 1980, is modified. 

The.mileage claim submitted by the claimant is remanded to 
SAIF for 'acc~ptance in' .payments if such claims for mileage can 
be supported by evidence that it was r.elated to claimant's 
original injury and treatment therefor •. The Board reverses the 
award bf attorney's fee granted by the Referee in relation to 
the mileage claim. · 

-386-

On April 1, 1980, Dr. Danielson reported claimant had to
refrain from work as of March 14 , 1980 due to a''worsened. con­
dition. The doctor felt claimant should be receiving time
loss payments.

On April 29, 1980, the SAIF denied reopening of claimant's
claim.

Claimant has■a high school education and three years of
community college. His work experience has been as a fireman
for three years and as. an installer for Western Electric for
three years.

At the hearing, claimant submitted a claim for travel 
expenses.  

The Referee found claimant was entitled to an award of
30% unscheduled disability and also ordered the travel expense
claim to be paid by.the SAIF and an attorney's fee of $300 to
claimant's attorney on that issue.

After de novo review of the record in this case, the
Board modifies the Referee's order. We find that the Referee
correctly determined the permanent partial disability due claim­
ant for this injury. Therefore, we affirm, the Referee's award 
of additional compensation granted by his order.

We do not,,however, agree with the .Referee's remanding
the claimant's mileage claim to SAIF for acceptance of payment 
and his award of attorney's fee on that issue. We find that 
this claim should be remanded to SAIF, but any claim for mileage
must be supported by evidence•that it was related to the medical
treatment claimant sought for his injury. We do not find that 
.any such evidence was presented and would find that SAIF would
be responsible to pay such mileage claims only if it can be
established that the^ were related to the claimant's original
injury and treatment therefor. Further, we would reverse the 
Referee's order which granted the claimant's attorney a fee of
$300 on that issue. The claimant's attorney at the hearing
did not request either penalties or attorney fees on that is­
sue. Therefore, we reverse, that portion of the Referee's order.

ORDER

#

The Referee's order, dated May 1, 1980, is modified.
The. mileage claim^ submitted,by the claimant is remanded to

SAIF for acceptance in .payments if such claims for mileage can 
be supported by evidence that it was related to claimant's
original injury and treatment therefor. . The Board reverses the
award of attorney's fee granted by the Referee in relation to
the mileage claim. %
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remainder of the Referee's order is affirmed • 
. ' 

.Claimant's attorney is granted the sum of $300 as.reason-
able attorney's-fee for his services at this Board rev{ew. 

CLAIM NO. RC 383397 

RICHARD C. CHILDRESS, CLAIMANT 
SAIF, Legal S~r~ices, Defense Atty~ 
Own Motion Determination 

January 6, 19B1 

The ciaimant sustained a compensable injury to his l~ft 
kn~-!= on _July· 18, 1972. The claim was originally. close·a by a .. 

·Nove'inber 7, 1973 Determination Order which granted claimant· 
an award of permanent 'partial disability compensation equal-~ 
to 10% loss of his left leg. This claim wa~ subs~quently 

.reopened and closed on two additional occasions, resulting 
in the claimant receiving an additional award of permanent 
partial disability compensation equal to 10% loss of the 
left leg, making a total award of compensation equal to 20% 
loss of. his left leg.. The claimant's aggravation rights 
have expired. . · 

On November 15, 1979, Dr. Manley reported thai.the claimant 
had continuing difficulty with his left knee and dislocation 
of the patella tendon. An arthroscopy was·performed·the 
following·aay and revealed a post-operative patellectorny and. 
chondromala6ia of the left knee. ~ri ~anuary 1,. 1980, the 
claimant was renospitalized for continuing difficulty with 
his left knee and underwent a lateral ·retinacular release, 
arthrotomy of the left knee and Trillet procedure~ 0~ Jurie 
27, 1980, the claimant underwent a vastus medialis advancement 
and removal· of the .screw from his left. leg. The post-· · 
operative diagposis was recurrent dislocation of the patellar 
tendon of the left knee. Dr. Manley, in September 1980, 
reported that the claimant was able to return to work on 
approximately November 1, 1980, but would be unable to 
kneel, squat, climb ladders or run up and down stairs. He 
felt that.claimant should limit his standing on a periodic 
basis to a one hour time limit and could lift up to 50 · 
pounds. 

-387-

#
The remainder of the Referee's order is affirmed.
Claimant’s attorney is granted the sum of $300 as.reason­

able attorney's fee for his services at this Board review.

CLAIM NO. RC 383397 January 6, 1981
RICHARD C. CHILDRESS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The claimant sustained a compensable injury to his left 
knee on July 18, 1972. The claim was originally, closed by a
November 7, 1973 Determination Order which granted claimant
an award of permanent partial disability compensation equal.^
to 10% loss of his left leg. This claim was subsequently
reopened and closed on two additional occasions, resulting
in the claimant receiving an additional award of permanent
partial disability compensation equal to 10% loss of the
left leg, making a total award of compensation equal to 20%
loss of. his left leg.. The claimant's aggravation rights 
have expired. . ■ .

On November 15, 1979, Dr. Manley reported that the claimant
had continuing difficulty with his left knee and dislocation
of the patella tendon. An arthroscopy was performed the
following■day and revealed a post operative patellectomy and,
chondromalacia of the left knee. 'On January 1,.1980, the 
claimant was rehospitalized for continuing difficulty with
his left knee and underwent a lateral retinacular release, 
arthrotoray of the left knee and Trillet procedure. On June .
27, 1980, the claimant underwent a vastus medialis advancement
and removal of the .screw from his left leg. The post '
operative diagnosis was recurrent dislocation of the patellar
tendon of the left knee. Dr. Manley, in September 1980,
reported that the claimant was able to return to work on
approximately November 1, 1980, but would be unable to
kneel, squat, climb ladders or run up and down stairs. He
felt that claimant should limit his standing on a periodic
basis to a one hour time limit and could lift up to 50
pounds.
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Orthopaedic Consultants examined the claimant·on· 
Uovember 5, 1980 and reported the claimant's condition was 
medically stationary and recommended claim closure. It was 
their opinion that clairntint was capable of performing light 
to Medium work with no repetitive kneeling or squatting, no 
walking over rough terrain,, no, ,climbing of ladders or stairs, 
and lifting was limited to 35 pounds. They rated the 
physical impairment as being mildly moderate and in the 
range of 35% for this injury. 

The SAIF Corporation, on November 26, 1980, requested a 
determination be made of the compensation that claimant was_ 
entitled to. It indicated that it paid the claimant temporary 
total disability compensation from November 15, 1979 through 
November 19, 1980. On December 12, 1980, the Evaluation 
Division of Workers' Compensation Department recommended 
this claim be closed and that claimant be granted additional 
award of temporary total disability compensation from novem­
ber 15, 1979 through November 5, 1980 and an-additional 
award of compensation equal to 30° for 20% loss of the left 
leg, making a total award of permanent partial disability 
compensation equal to 40% loss of the left leg for this 
injury. 

: : . 
The Board has reviewed tq.e re·cord in ·.thi•s case •and 

concurs with the recommendation of the Evallia'tion Committee 
and adopts it as its own. 

ORDER ... 
. The claimant ·,is hereby granted an ·additional I awa::rd·· of 

.t_emporary tot1al disabili t:y compensation from ·November· ;1:5 ,· 
1'979. through' November' 5, 1980 and an a'ddit±ona:i:· a.'warrd'. of: 
permanent partial disab'ility compensation 'equa.11· :to' 3o'01 for 
20% ·loss of the left leg. .;· : ' · ·' 
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The Orthopaedic Consultants examined the claimant on 
November 5, 1980 and reported the claimant’s condition was 
medically stationary and recommended claim closure. It was 
their opinion that claimant was capable of performing light 
to medium work with no repetitive kneeling or squatting, no
v/alking over rough terrain,, noi •climbing of ladders or stairs,
and lifting was limited to 35 pounds. They rated the
physical impairment as being mildly moderate and in the
range of 35% for this injury.

The SAIF Corporation, on November 26, 1980, requested a
determination be made of the compensation that claimant was 
entitled to. It indicated that it paid the claimant temporary
total disability compensation from November 15, 1979 through
November 19, 1980. On December 12, 1980, the Evaluation
Division of Workers' Compensation Department recommended
this claim be closed and that claimant be granted additional
award of temporary total disability compensation from Novem­
ber 15, 1979 through November 5, 1980 and an .'additional
award of compensation equal to 30® for 20% loss of the left 
leg, making a total award of permanent partial disability
compensation equal to 40% loss of the left leg for this
injury. . '

The Board has reviewed the record in' thi's case ‘and 
concurs with the recommendation of the Evalu'a'tion Committee
and adopts it as its own.

ORDER _ ‘ ■ ‘ “■

The claimant 'is hereby granted an  additional'award" of
.temporary total disability compensation from' Novemberd'S, 
1979 , through'November ■ 5 , 1980 and an a'dditi'onai" awa^rd of 
permanent partial disability compensation 'equal'’ to’ 30°' for
20% .loss of the left leg.
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· ·CLAIM NO. A 535871 

DOROTHY DAVIS, CLAIMANT 
SAIF, Legal Services, Defense-Atty. 
Own Motion Order 

January_ 6, 1981 

· On December 16, 1980, the SAIF Corporation :csAif) for­
warded to the Board various information concerni:t:1g this claim. 
It advised •the Board.the claimant's aggravation rights have 
expired •in this case. Various medical. reports were attached 
to this letter wl,lich indicated that the claimant.· had pseudar­
throsis at- L-.4/L-5 level and a chronic lumbosacral · strain. 
The· claimant had suffered a compensable back injury ·on April 
4, 1956 and had undergone a fusion from the L-4 level to the 
sacrum.· · Medical evidence indicated that the claimant's · 
present condition was directly related to her ,195.6 -injury. 

.. ~ ... . 
Dr. Langston reported the claimant would be hospitalized 

on January 8, 1981 and would undergo surgery on January 9, 
1981 to·· correct the pseudarthrosis condition. 

The SAIF advised the Board it would not oppose an own•· 
motion order·reopenhfg ·this claim for the surgery that was 
currently scheduled for January 9, 1981. 

• We have reviewed the information,in this claim and find 
that it·is sufficient· to warrant reopening of this claim. 
Reopening is effective January 9,.1981 or the date·the claimant 
was hosp~talized for.the surgery recommended by Dr. Langston. 

· The claimant 'shall ·be· paid compensation and other benefits, 
as provided for by law until closed pursuant to ORS 656.278. 

ORDER 

It is hereby ordered that this claim be reopened on 
January 9, 1981 for the payment of compensation and other· 
benefits provided for by law until closed pursuant to ORS 
656.278. 

-389-

January 6, 1981CLAIM NO. A 535871

DOROTHY DAVIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On December 16, 1980, the SAIF Corporation (SAIF) for­
warded to the Board various information concerning this claim.
It advised the Board.the claimant's aggravation rights have 
expired in this case. Various medical, reports were attached
to this letter which indicated that the claimant had pseudar 
throsis at L .4/L 5 level and a chronic lumbosacral strain.
The claimant had suffered a compensable back injury on April
4, 1956 and had undergone a fusion from the L 4 level to the
sacrum.  Medical evidence indicated that the claimant's
present condition was directly related to her 1956 injury.

Dr. Langston reported the claimant would be hospitalized
on January 8, 1981 and would undergo surgery on January 9,
1981 to correct the pseudarthrosis condition.

The SAIF advised the Board it would not oppose an own  
motion order'reopening this claim for the surgery that was 
currently scheduled for January 9, 1981.

 We have reviewed the information•in this claim and find 
that it is sufficient'to warrant reopening of this claim.
Reop'ening is effective January 9, 1981 or the date the claimant
was hospitalized for the surgery recornmended by Dr. Langston.
The claimant 'shall  be paid compensation and other benefits ,
as provided for by law until closed pursuant to ORS 656.278.

ORDER
It is hereby ordered that this claim be reopened on 

January 9, 1981 for the payment of compensation and other  
benefits provided for by law until closed pursuant to ORS
656.278.

#
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NO. C 45i22s· 1· JanuarY 6, 1981 

JOHN J·. DEVOE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

On July 24, 1980 the claimant, by and through his attorney, 
·requested the.Board reopen this cla~m for his July·20, d973 
back injury. This claim had been o~iginally closed and the 
claimant's aggravation rights'have ~xpired. Attached to the 
claimant's request were various rned~cal reports. In _February 
1979, or·. Andersen -reported the claimant had a cervical and 
lumbar spondylosis. Dr. Andersen fklt that claimant probably 
had either an osteophytic spurior.a:herniated disc which 
were responsible for the continuing pain that claimant_h~d 
been experiencini. On May 31, 1979, the claimant wa~ hospita~ized 
by Dr. Andersen and underwent a hem~laminectomy at the L3-4 
level with excision of herniated nudleus pulposus. 

The Ort~opaedic Consul tan ts onl Nov~mber 19, .·1980 examined 
the claimant and felt that his condition was medically 
stationary. It was their opinion thht the surge_ry done in 
May of 1979- on the low back was relhted directly to claimant's 
.prior injury. . . I · , · ._.•. .: __ - _· . 

The SAIF Corporation in December .1980 indicated it did 
not oppose an Own Motion Order reop~ning thi_s- c],.aim for the 
surgery that was performed on May ;31,. 1979. _. It also asked 
that the Board issue an order closihg this claim since the 
claimant's condition had returned-th the stationary level. 
It continued to deny any responsibiiity for the claimant's 
neck and upper extremities problems on the basis they were 
not related to the injury for which this claim was established~ 

We have reviewed the information .provided by the parties 
in this case~ We find this claim should be reopened effective 
May 31, 1979 .for the pay~ent of tem~orary total disability 
compensation and other benefits provided for by law.· We do 
not find that we are at this point able to determine if the 
claimant has any additional permanertt disability due to this 
subsequent surgery. Therefore, we ¼efer this case to the 
Evaluation Division for recommendation on additional permanent 
partial disability, if any. 

ORDER 

Claimant is awarded additional temporary total disability 
commencing May 31, 1979 through November 19, 1980. 

. . f d I 1 . . , ., f This case is re erre to the Eva uation Division or 
recommendation on additional perman~nt partial disability, 
if any. 
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January 6, 1981CLAIM NO. C 452228'
JOHN J. DEVOE, CLAIMANT
SAIF, Legal Services, Defense Atty.Own Motion Order

On July 24, 1980 the claimant, by and through his attorney,
requested the.Board reopen this claim for his July 20, >1973
back injury. This claim had been originally closed and the
claimant's aggravation rights'have expired. Attached to the
claimant's request were various medical reports. In February
1979, Dr. Andersen reported the claimant had a cervical and
lumbar spondylosis. Dr. Andersen felt that claimant probably
had either an osteophytic spur:or.a
were responsible for the continuing
been experiencing. On May 31, 1979, the claimant was hospitalized
by Dr. Andersen and underwent a hemilaminectomy at the L3 4
level with excision of herniated nucleus pulposus.

•herniated disc which
pain that claimant_ had

The Orthopaedic Consultants on November 19, ,1980 examined
the claimant and felt that his condition was medically
stationary. It was their opinion that the surgery done in
May of 1979' on the low back was related directly to claimant's
prior injury. .

The SAIF Corporation in December ,1980 indicated it did 
not oppose an Own Motion Order reopening this claim for the
surgery that was performed on May ,31, 1979. It also asked
that the Board issue an order closing this claim since the
claimant's condition had returned tp the stationary level.
It continued to deny any responsibility for the claimant's
neck and upper extremities problems
not related to the injury for which

on the basis they were
this claim was established

We have reviewed the informatipn provided by the parties
in this case. We find this claim should be reopened effective
May 31, 1979 .for the payment of temporary total disability
compensation and other benefits provided for by law. ' We do
not find that we are at this point able to determine if the
claimant has any additional permanent disability due to this
subsequent surgery. Therefore, we refer this case to the
Evaluation Division for recommendation on additional permanent
partial disability, if any.

ORDER
Claimant is awarded additional temporary total disability

commencing May 31, 1979 through November 19, 1980,
This case is referred to the Evaluation Division for

recommendation on additional permanent partial disability,
if any.
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1 s·attorney is granted a fee in the sum of $300 
out of ·the increased temporary. tptal disability compensation. 
Cr.)!'l.~/1 1 h j • ·.:-.~J .· .. , . J.,,-1.\ 1 .-1~,~~ .. • 

: : T • (_ } • •' • • ~. : ; ?~ / 

WCB CASE NO. 79-8218 January 6, 1981 

ROBERT C. GEISERT (DECEASED), CLAIMANT 
Kenneth Colley, J'" David Kryger, and James D. Heugli, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order Denying·Dismissal 

. ·on December· 19·, 1980, Ronald J. Hamle~, by and through 
his'attorney,:reqriested dismissal of the Request ·tor Review 
in this case. The Referee's order was dated ·November?.,• 1980 
and the Request for Review was mailed on December 5, 1980 and 
received by the Board on December 8, 1980. Mr. Hamlet con­
tends the Request for Review was beyond the 30 day limit for 
filing the Req~est for Review. 

W~ have con~idered Mr. Hamlet's contentions in this case. 
OAR 436.83-700(2) provides that the time limitation of 30 days 
of ORS 656.289(3) is satisfied upon mailing the Request for 
Review to the Board. In this case, the claimant timely filed 
a Request for Review. Therefore, we deny Mr. Hainlet's request . . ' ... 

ORDER 

Mr.· Hamlet's request for dismissal of the Request for 
Review· in this case is denied. 

WCB CASE NOS. 79-3393 & _80-5377 

GREGORY G. GLEASON, CLAIMANT 
Tom Kanlon, Claimant's Atty. 
Jerry ~cCallister, Employer's Atty •. 
SAIF, Legal Services, Defense Atty.· 
Order of Dismissal 

January 6, 1981 

A re~uest.for review, having been duly filed· with the 
Workers' Compensation Board in the above-entitled matter by 
the claimant, and sa'id request for review now having bee·n 
withdrawn, 

_rT· IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order.of. 
the Referee is final by operation of law. 

-391-

Claimant's‘attorney is granted a fee in the sum of $300
put of the increased temporary, total disability compensation

i « 1  '1/

WCB CASE NO. 79 8218 January 6, 1981

m

ROBERT C. GEISERT (DECEASED), CLAIMANTKenneth Colley, J. David Kryger, and James D. Heugli, Claimant's Attys
SAIF, Legal Services, Defense Atty.
Order Denying Dismissal

On December 19, 1980, Ronald J. Hamlet, by and through
his attorney, requested dismissal of the Request for Review
in this case. The Referee's order was dated November 7 ,• 1980 
and the Request for Review was mailed on December 5, 1980.and 
received by the Board on December 8, 1980. Mr. Hamlet con­
tends the Request for Review was beyond the 30 day limit for
filing the Request for Review.

We have considered Mr. Hamlet’s contentions in this case.
OAR 436.83 700(2) provides that the time limitation of 30 days 
of ORS 656.289 (3) is satisfied upon mailing the Request for
Review to the Board. In this case, the claimant timely filed
a Request for Review. Therefore, we deny Mr. Hamlet's request.

ORDER
Mr.'Hamlet's request for dismissal of the Request for

Review' in this case is denied.

WCB CASE NOS. 79 3393 & 80 5377
GREGORY G. GLEASON, CLAIMANT
Tom Kanlon, Claimant's Atty.
Jerry McCallister, Employer's Atty.
SAIF, Legal Services, Defense Atty.•
Order of Dismissal

January 6, 1981

A request.for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the claimant, and said request for review now having been 
withdrawn,

IT' IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order .of,
the Referee is final by operation of law.
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CASE NO. 79~8899 · 

LARRY GONCE, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
Paul L. Roess, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

·· January 6,. 1981 

A request for review, having been duly filed with the 
Workers' Co~pensation Board in the above~entitled matter by 
the Employer, and said request for review now ·.having been· 
withdrawn, I 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismi.ssed an·d the: order of 
the Referee is final by operation of law.· · · · 

WCB CASE NO. 80-6366 

JAMES L. GROVER, CLAIMANT 
Robert L. Chapman, Claimant's Atty. 
Frank A. Moscato, Emplciy~r's Atty.· 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

January 6_, 1981 

The claimant, by and through his attorney, on December 
5, 1980 requested the Board to exercise its own motion 
jurisdiction and reopen his claim f}om his ~arch 16, 1971 
right leg and left hip injuries. This claim had been closed 
and the claimant's aggravation rights have expired. The 
claimant required a total hip replacement for this injury. 

On April 7, 1~80, the claimantrwas hospitaliied.for :an 
infected left trochanteric bursa. Surgery was performed 
consisting of an incision and excision of the left trochanteric 
bursa and debris and trochanteric· wi~e. Dr. Lynch· related 
the need for this surgery and hospitalization directly to 
the claimant•s total hip replademeni. · • 

The.insurance carrier, in June/1980, denied any payment 
of any· further beneffts for this clai_m .. It was pointed out 
that cl~imant•~ aggravation rights tlad expired on ~u~y 18, 

.1977. . 
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WGB CASE NO. 79 8899 ■ January 6,:1981

LARRY GONCE, CLAIMANT
Pozzi, Wilson, et al, Claimant's Attys.
Paul L. Roess, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the ,
Workers' Compensation Board in the above ^entitled matter by
the Employer, and said request for review now having been'
withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the,’ order of
the Referee is final by operation of law.

#

WCB CASE NO. 80 6366

JAMES L. GROVER, CLAIMANT
Robert L. Chapman, Claimant's Atty.
Frank A. Moscato, Employer's Atty.’
SAIF, Legal Services, Defense Atty.
Own Motion Order

The claimant, by and through his attorney, on December
5, 1980 requested the Board to exercise its own motion
jurisdiction and reopen his claim from his March 16, 1971
right leg and left hip injuries. This claim had been closed 
and the claimant's aggravation rights have expired. The
claimant required a total hip replacement for this injury.

January 6, 1981

m

On April 7, 1980, the claimant
infected left trochanteric bursa.

was hospitalized for ^an
Surgery was performed

consisting of an incision and excisipn of the left trochanteric
bursa and debris and trochanteric wire. Dr, Lynch related
the need for this surgery and hospitalization directly to
the claimant's total hip replacement.

The  insurance carrier, in June 1980, denied any payment
of any further benefits for this claim. ^ It was pointed out 
that claimant's aggravation rights had expired on July 18,
1977.
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CAl:'so.c.:in 'June·t:•l-980 ·Dr .. Van Zee reported·. that the claimant 
had~~ deep~seated~staphylococcal infection involving the 
left hip prosthesis which stemmed from the injury sustained 
by the claimant on ,t,larch 16, 1971. He reported· the hospitalization 
was complicated because of the'· infection of the development. 
of acute interstitial nephritis and moderate renal failure 
from the antibiotics. Dr. Van.Zee ~eported that claimant 
was rehospitalized in May 1980, again for infection of the 
left hip prosthesis. He reported that claimant also underwent 
'.surgical extirpation of the infected left hip prosthesis. 
Dr-.,, yari. ze·e· reported . that claimant i;emaineq disabled and 
bedfast at that .time. · · 

! ,......... ·.. ' 

. A repprt··apparently dictated after the surge:r;y, Dr. 
Lynch· repci'rted that 'after the· infected left trochanteric 
bursa :was· excised, .the total hip. replacement had .. to be 
reindved. · :or~·. Lyn.ch reported· that claiman·t currently had a 
flail :hip 'ai1d was walking with' crutches. He related all of. 
claimant's current problems to his original industrial. 
injury.'' Dr. Lynch reported it was well recognized that on · 
frequent occasion a total hip replacement can become infected 
on a delayed basis and that this was usually a blood-borne· 
infection/·· He'' reported that claimant remained totally· 
disabled. . . 

. -
The carrier; in December' 1980, advised the Board that 

it oppqsed ·an dwn motion ord~r reopening this claim for 
·payment of~ tempqrary total disabil•ity compensation.• It 
indicated that· it co.ntinued to pay all the claimant's medical 
bills pursuant t9 ORS 656.245~ It al~ci advised. the Board 
that the claimant·, through his ·attorney,' 'had filed .a request 
for hearing from its June 3, 1980 denial. That case is WCB 
Case No. 80-63~6. 

we·have· reviewed the evidence in this fiie and find 
that it is ·:sufficient to warrant reopening of this claim for 
payment of temporary· total disability compensation and ·other· 
benefits ef°fective April 7, 1980, the date claimant was 
hospitalized ''.for the s.urgery performed by Dr. Lynch. . This 
hospitaiization and surgery cannot be handled under the pro­
visions of· o~s ·:656.~·2_45·.. We request claimant's attorney to . 
dismiss his request for· hearing on.the denial pending before 
the Hearings Divi'sion as it has no jurisdiction'to hear this 
matter under ORS 65(.278. · . 

.. . 
ORDER 

This claim is·· ordered reopened effective April 7, 1980 
for payment of temporary total disability compensat.ion and 
other· benefits provided for by law until closed pursuant to 
ORS 656·. 278. . ' . 

·; ·.The claimant 1-s·· 1attorney is entitled to a fee _equal to 
25%· 9f:· the" temporary total disability compensati6~ awarded 
in this. case ·not ·to exc·eed the sum of $300. . 

-393-

o CAi'soain ’June ?: 1980 • Dr. • Van Zee reported. that the claimant
had .a deep ^seated*. staphylococcal infection involving the 
left hip prosthesis which stemmed from the injury sustained
by the claimant on March 16> 1971. He reported'the hospitalization
was complicated because of the'infection of the development
of acute interstitial nephritis and moderate renal failure
from the antibiotics. Dr. Van■Zee reported that claimant
was rehospitalized in May 1980, again for infection of the
left hip prosthesis. He reported that claimant also underwent
surgical extirpation of the infected left hip prosthesis.
Dr'.^Van.Zee reported .that claimant remained disabled and 
bedfast at that time.

A report apparently dictated after the surgery, Dr.
Lynch reported that after the infected left trochanteric
bursa ;was excised, the total hip replacement had to be
removed. ‘‘Dr., Lynch reported that claimant currently had a
flail hip and was walking with crutches. He related all of.
claimant*s current problems to his original industrial 
injury.' Dr. Lynch reported it was well recognized that on
frequent occasion a total hip replacement can become infected
on a delayed basis and that this was usually a blood borne
infection. ' He' reported that claimant remained totally
disabled.

O
The carrier,' in December 1980, advised the Board that 

it opposed an own motion order reopening this claim for
payment of,'temporary total disability compensation. It
indicated that it continued to pay all the claimant's medical
bills pursuant tp ORS 656.245; It also advised the Board
that the claimant', through his attorney, had filed a request
for hearing from its June 3, 1980 denial. That case is WCB
Case No. 80 6366.

O

, We have reviewed the evidence in this file and find 
that it is sufficient to warrant reopening of this claim for
payment of temporary total disability compensation and other
benefits effective April 7, 1980, the date claimant was 
hospitalized'for the surgery performed by Dr. Lynch.. This 
hospitalization and surgery cannot be handled under the pro­
visions of ORS ;656.245., We request claimant's attorney to
dismiss his request for hearing on’the denial pending before
the Hearings Division as it has no jurisdiction to hear this 
matter under ORS 656.278.

ORDER
This claim is ordered reopened effective April 7, 1980

for payment of temporary total disability compensation and 
other benefit's provided for by law until closed pursuant to
ORS 656.278.

. The claimant's''attorney is entitled to a fee equal to
25% of. the temporary total disability compensation awarded
in this case not to Exceed the sum of $300.
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WCB CASE NO. 7 9-551 7. : .. -~ -: January 6 ~ 198 k • 

MARCELYN J. HOLCOMB, CLAIMANT · · ... 
· Malagon & Yates, Claimant's A ttys. 1 

Luvaas; -Cobb,. et al·, Employer's Attys .· 
SAIP., Legal Services, •Defense Atty •. 

. I , 

.• .... ! 
0 r, 

Request for Review by Employer 

. ·. ' . 
The employer seeks Board· review of the Refere·e.' s c;i_rder 

which ordered.ii to p~y claimant's atforney a f~e o~ $100 
.and assessed a penalty equal to 10% of all temporary total 
disability compensation due claimant from.Octobe~J0, 1379 
through Decem.ber .. 31,. 1979·. This was based on the,Referee's 
finding that th_e employer had not acted unreas.or<ably. · iz:i . 
making payments' of temporary total' disability compensatip_n. 
but had erred in noi paying the claimant.the cbmpensa~lon 
she was due .. The employe~ contends that if~ acfi~n·i~.this 
case does .not just.ify the awarding. of· a penalty' and an 
a:t;.torney I s fee. ·;:... --

We. find that the Referee correctiy recit:ea.··the 'fa~ts o"f 
this case in his order~ · · · · ' · · · 

We reverse the Referee's order. In this case the. 
employer·. was. provided workers' compensation .. i1~--s'i.1rance, by two 
different carriers .. The Mid-C.entury rn·surance, .. Company. (Hid-. 
Century) and subsequently the_ SAIF Corporat'ion'" .(SAIF). pro- . 
v1-ded_. insuranc,e c·~verage 'for ·this employ_e·"r ... Mi~7"Century' was 
the responsible. insurer at the :time of. the clairn'a_nt' s."_)1oveinber 
1·9 7 6 . injury. ·· · · · · 

~ • _1,:, - : • -~ L . · i • . 

In May 1979, the claimant requested this claim be . 
reopened. She was hospitalized on June 7, 1.979 for,_,rnyelograrn. 
The claimani, by and through her attorney, in Decem~er 1979 
requeste~. that an order designating a paying.~gent ~~rsuant 
to ORS 656. 307 be issu.ed since· both Mid-:-Century and the SA.IF 
had denied responsibility for the claimant'.s condition. 
This order was issued on t~bruary 20, 1980 and d~iignate~ 
Mid-:-Century ·as the paying agent. On March J, .;198_0 it paid 
the claimant tempo-ra:i;y ·total disability compens·ation from 
June 6, 1979 through bctobei 19, 1979. On_M~~~h 17, 1980, 
it requested a Determina'tion· Order be eritered in .this .'case 
based on Dr. Miller's October 19, 1979 ·report.·· In that ' ., 
report Dr. Miller stated that he felt that by January 1, 
1980 the claimant could return to her former type of work. 
He stated that he had not given her: a retllrn. appointz:nent 
since he four:-id. th~t ,she wa_s, m_edi~ally :s\ationary: a:_t.):i}a t 
time. _Based· OJ1 ,tp,j._g. ·:report ;·:•-Mid~CenturY. did-_ not;· pay;_ :the,.:. 
claimant any additional temporary total disab1.lity.compensa,tion. 
On the same day the claimant requested ·that the Presiding 
Referee issue,. an. or9,er directing Mid-Century. _to .. show cause 6} 
why temporary, tota-1 1disabili:ty benefits ·had .. not:.been .. paid .,· -:: .. 
and further directing it to pay the claimant a penalty equal 
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MARCELYN J. HOLCOMB, CLAIMANT
Malagon & Yates, Claimant's Attys. ^
Luvaas,' Cobb, et al'. Employer's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

■ WCB CASE NO. 79 5517. . r January 6, 1981 

The employer seeks Board review of the Referee's order
which ordered it to pay claimant's attorney a fee of $100
.and assessed a penalty equal to 10% of all temporary total
disability compensation due claimant from .October. 20, 1979
through December . 31,, 1979. This was based on the 'Referee ' s
finding that the employer had not acted unreas.ohably. in
making payments of temporary total.disability compensation
but had erred in not paying the claimant.the compensation
she was due..The employer, contends that its action in.this 
case does not., justify the awarding.of a penalty and ah
attorney's fee. \

We. find that the Referee correctly recited'the facts of
this case in his order.

V7e reverse the Referee's order. In this .case the .
employer  was provided workers' compensation  insurance by two
different carriers... The Mid C.entury Insurance,.. Company.. (Mid .
Century) and subsequently the, SAIF Corporation .(.SAIF) pro­
vided insurance coverage for this employer. ..MidrCentury was'
the responsible, insurer at the time of . the claimant' s.',November
1976 . injury.

h .i <.

In May 1979, the claimant requested this claim’be
reopened. She was hospitalized on June 7., 1.979 for,,myelogram.The claimant, by and through her attorney, in December 1979
requested, that an order designating a paying ..agent pursuant
to ORS 656.307 be issued since both Mid Century and the SAIF 
had denied responsibility for the claimant!s condition.
This order was issued on February 20, 1980, and designated
Mid Century as the paying agent. On March 3, .. lOSO it paid 
the claimant temporary total disability compensation from 
June 6, 1979 through October 19, 1979. On March 1.7, 1980,
it requested a Determination Order be entered in .this  case_
based on Dr. Miller's October 19, 1979 report. In that 
report Dr. Miller stated that he felt that by January 1,
1980 the claiman.t could return to her former type of work.
He stated that he had not .given her. a return, appointment
since he found, that she was medically s.tationary ,at..that
time. Based • on .this' report^'Mid Century, did .not; pay.;, the j
claimant any additional temporary total disability compensation
On the same day the claimant requested that the Presiding
Referee issue., an . order directing Mid Century. .to ,show cause 
why temporary: total ^disability benefits had,not;,been paid
and further directing it to pay the claimant a penalty equal
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25%·\ of.~ the benefits_, owing and a reasonable attorney's fee 
in~·the amo~nt: of ·,$-750. Upon· rec~tpt o·f this, Mid-Century 
pro·ceeded to·, pay the· claimant additional temporary total 
disability,compensation for the period from October 20, 1979 
through. ·oecember 31, 1979, the date the claimant .was released 
for regular- employment .by Dr. Miller. This compensation was 
paid on March 24, 1980. ORS 656.262(8) pr_ovides that if the 
employer insurer unreasonably delays and unreasonably refuses 
to .pa·y· co:mpen·sation·, it shall be ·held liable for an additional 
amount ·up t"o 25% of the amounts then due plus an attorney's 
fee·. · : · · · 

We do not find• that the acts of the carrier in this 
case··cori'stitute- unreasonable resistance to the payment of 
compensation. The error -that was made by this carrier is 
understandable based on Dr. Miller's report. Dr.· Miller's· 
repo~t- can be interpreted as indicating that the claimant~·s 
cori.di_tio,n . wa.~ medically stationary as of the day of the 
rep·ort; However, Dr. Miller did .not release ·the claimant to 
return to her former type of work until Ja_nuary 1 , 198 O. 
We do not find that, based on the facts in this case, the 
carrier's acts constitute unreasonable resistance to the 
payment o~ compensation. Therefore, the Board reverses the 
Referee's award of a penalty and an attorney's fee in this 
ca_se. 

ORDER 

The Referee's order dated June 5, 1980 is reversed in 
its entirety. 

•~ I ,, 

'CLAIM NO. C 219964 

DOUGLAS HOLLAND, CLAIMANT 
SAIF, Legal Services, pefense Atty. 
own Motion Order and Determination 

January 6, 1981 

on·November 18, 1969, the claimant sustained a compensable 
injury to h'.is· left index finger. This claim was closed, and 
claimant·' s ··aggravation rights· have expir.ed. The claimant. 
was rehospi~alized;on October 1, 1980, and the stump of the 
left second metacarpal bone was excised. On December 9, 
1980, ·. D~.-: Nicholson reported· that he had examined ·claimant· . 

. on November 1-3, 19.80 and released him ·to return to riormal 
activiti.es·. · He··reported that the area of the surgery was 
not tender· and·was well healed. The claimant indicated that 
he l.eft wqrk on~·Octobe·r 13, 1980 and returned to work·on 
November' ·r3·,:. 1980. 

. . . . . . .,. 

...:395-

to 25%\of '.the benefits. owing and a reasonable attorney's fee
in; the ^ourit of <$750. Upon’ receipt of this, Mid Gentury
proceeded to■pay the claimant additional temporary total 
disability■compensation for the period from October 20, 1979
through. December 31, 1979, the date the claimant .was released
for regular employment  by Dr. Miller. This compensation was 
paid on March 24, 1980. ORS 656.262(8) provides that if the
employer insurer unreasonably delays and unreasonably refuses
to pay compensation, it shall be held liable for an additional
amount up to 25% of the founts then due plus an attorney's
fee'. ■ ‘ ' • ••

#

We do hot find that the acts of the carrier in this
case'constitute unreasonable resistance to the payment of
compensation. The error that was made by this carrier is
understandable based on Dr. Miller’s report. Dr. Miller's
report can be interpreted as indicating that the claimant's
condition.was medically stationary as of the day of the
report.' However, Dr. Miller did not release the claimant to
return to her former type of work until Ja.nuary 1 , 1980.
Vie do not find that, based on the facts in this case, the
carrier's acts constitute unreasonable resistance to the
payment of compensation. Therefore, the Board reverses the
Referee's award of a penalty and an attorney's fee in this
case.

ORDER
The Referee's order dated June 5, 1980 is reversed in

its entirety.

CLAIM NO. C 219964 January 6, 1981
DOUGLAS HOLLAND, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order and Determination

On November 18, 1969, the claimant sustained a compensable
injury to his' left index finger. This claim was closed, and 
claimant's aggravation rights have expired. The claimant
was rehospitalized on October 1, 1980, and the stump of the
left second metacarpal bone was excised. On December 9,
1980, Dr. Nicholson reported' that he had examined claimant,
on November 13, 1980 and released him to return to normal
activities. He reported that the area of the surgery was 
not tender and was well healed. The claimant indicated that 
he left work on' Octobe’r 13, 1980 and returned to work onNovember ’i3,' 1980.
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SAIF Corporation, on December 19, 1~80, advised the 
Board of these facts and indi.cated it would not"opppse_an .. · 
Own Motion Order ~eopening this claim effective Octbber.13, 
l.'}BO t:n,: ,,,1vrn,·11I: ()f tl·111r,orilry tnt.~,l d_ir;;ihi] it.y comp('n:;;d:ion. 
through November 13, 1980. lt aiso requested an order · 
closing this claim since the claimant's condition w'?-s again 
stationary. 

The Board has reviewed the information forwarded to ii 
bv the SAIF and finds that t~e claimant is entitled io 
t~mporary total disability compensation from Octob~i 13, 
1980 through November 13, 1980 and other benefits provided 
for by law. We find that the claimant's condition is,now 
stationary and, therefore, this claim should be closed. 

ORDER 

The .claimant is granted an award of additional.temporary 
total disability compensation from October 13, 1980 through 
November 13, 1980. 

CLAIM NO. C 431~24 

ARDIS ELAINE JOHNSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

January 6, 1981 

On November 19, 1980 the claimant reqriested the Board 
reopen this claim under its own motion jurisdiction. This 
claim was established for the claimant's March 15, 1973 back 
injury. The claimant advised the Board that she was unable 
to work on a full time basis and was working on a half day 
basis every other day. This claim was initially closed and 
her aggravation rights have expired. 

In October 1980 the claimant was exa~ine~ by the Ortho­
paedic Consultants. They felt that claimant's condition was 
medically stationary and found that she had complaints of 
disco!"flfort which were entirely subjecti.ve. · They_ found no 
objective p_hysical changes to. suggest any ~ajor degE?neration 
of the claimant's condition in the. recent months~ . It was ., 
their opinion· that claimant would_not require: further operative 
proceduies in ~he.pear future .. They:did n9t ~e~ ani indication 
to reopen t.his c~aim for payment of temporary· total dis~bility 
compensation_ ~nd felt that claimant could continue with her 
current work. They anticipated that the claimant· wou1·a , . 
experience_ a_dd'ilional exacerbations in the future relat.ed to·. 
the residual· changes· fotiowing her operative procedures ,for .. 
this injury. It was their opinion that claimani·wa~ in need 

· of the treatment provided by Dr. Fagan.· 
-396-

The SAIF Corporation, on December 19, 1980, advised the
Board of these facts and indicated it would not oppose an.. '
Own Motion Order reopening this claim effective October 13,

IToi; p. ivm< iii; of t<‘m[')ornry total d.isahil.ity comp('n;:ation .
through November 13, 1980.. It also requested an order
closing thiS' claim since the claimant's condition was again
stationary. .. , • .

The Board has reviewed the information forwarded to it
by the SAIF and finds that the claimant is entitled ..to
temporary total disability compensation from October 13,
1980 through November 13, 1980 and other benefits provided
for by law. We find that the claimant’s condition is,now
stationary and, therefore, this claim should be closed.

ORDER
The .claimant is granted an award of additional.temporary

total disability compensation from October 13, 1980 through
November 13, 1980.

m

CLAIM NO. C 431424

ARDIS ELAINE JOHNSON,■CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

January 6, 1981

On November 19, 1980 the claimant requested the Board
reopen this claim under its own motion jurisdiction. This 
claim was established for the•claimant's March 15, 1973 back 
injury. The claimant advised the Board that she was unable
to work on a full time basis and was working on a half day 
basis every other day. This claim was initially closed and
her aggravation rights have expired.

In October 1980 the claimant was examinec3 by the Ortho­
paedic Consultants. They felt that claimant's condition was 
medically stationary and found that she had complaints of
discomfort which were entirely subjective. They, found no
objective physical changes to.suggest any major degeneration
of the claimant's. condition in the . recent months. . It was,
their opinion that claimant would.not require, further operative
procedures in the near future,. They.'did npt see any indication
to reopen this claim for payment of temporary'total disability
compensation, and felt that claimant could continue with heir
current work. They anticipated that the claimant would
experience.additional exacerbations in the future related to. .
the residual'changes’following her operative procedures for ..
this injury. It was their opinion that claimant'was in need 
of the treatment provided by Dr. Fagan. 
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On C.Oecember:->4';- -1980, Dr. Fagan reported he· had examined 
· the i.c'laimant! ! on· November 28, 1·980 and felt that she was able 
t6!r€tiliA t& wotk•on a·part ~ime basis three days per week. In 
s'~ptember :19s O ~ he had reported her condi t.ion had improved and 
th~t ~he was-to 1 return to work on a part time basis. 

On December 12, 1980 the SAIF Corporation forwarded to 
the Board certain information in this case and indicated 
that--·i-tc,opposed ·an Own Motion Order reopening this claim as 
it did not appear there had been material objective worsen­
ing of her condition since the last arrangement of compensa­
tion. It indicated, however, it would continue to pay all 
related medical bills under the provisibns of ORS 656.245., 

We have reviewed the material submitted to us and find 
that the evidence is insufficient to warrant a reopening of 
the ~laim at this,time under the Board's own motion jurisdic­
tion. The claimant.is entitled to have continuing medical 
care and treatment .as r,ecommended by Dr. Fagan for the 
residuals of her original injury provided for by the SAIF 
Corporation und~r.the piovisions of ORS 656.245~ 

ORDER 

The_ claimant's request that the Board reopen this claim 
under its own motion jurisdiction is denied. 

CLAIM NO. 21Cl00369 January 6, 1981 

ALDINE KEITH, CLAIMANT 
Pozzi~ Wilson, ei ~1, Claimant's Attys. 
Black, Kendall, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order 

This Amended Own Motion Order is to correct the Own-Motion 
Order dated November 7, 1980-wherein the Appeal Notice referred 
to the SAIF Corporation. The SAIF Corporationis not the carrier 
in this matter, .and therefore all reference to the SAIF Corpora­
tion ·should be _deleted. The proper Appeal Notice should read as 
follows: 

APPEAL NOTICE 

The claimarit ~as no right to a hearin~, review or appeal 
on this award made by the Board on its own motion. 

The insurance carrier may request a hearing on this order. 

-397-· 

# ■ On'^Decerriber 4'J • 1980, Dr. Fagan reported he’ had examined
the^claimant * oh'November 28, 1980 and felt that she was able 
to return to' woirk’on a part time basis three days per week. In
Septemhier'’1980, he had reported her condition had improved and 
that 'she waS' to return to work on a part time basis.

On December 12, 1980 the SAIF Corporation forwarded to
the Board certain information in this case and indicated
that d t‘■■opposed an Own Motion Order reopening this claim as
it did not appear there had been material objective worsen­
ing of her condition since the last arrangement of compensa­
tion. It indicated, however, it would continue to pay all
related medical bills under the provisions of ORS 656.245.

We have reviewed the material submitted to us and find 
that the evidence is insufficient to warrant a reopening of
the claim at this^time under the Board's own motion jurisdic­
tion. The claimant is entitled to have continuing medical
care and treatment as recommended by Dr. Fagan for the
residuals of her original injury provided for by the SAIF 
Corporation under the provisions of ORS 656.245.,

. _ ORDER
The. claimant’s request that the Board reopen this claim

under its own motion jurisdiction is denied.

CLAIM NO. 21C100369 January 6, 1981
ALDINE KEITH, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
Black, Kendall, et al. Employer’s Attys.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order

This Amended Ov;n Motion Order is to correct the Own Motion
Order dated November. 7, 1980 wherein the Appeal Notice referred
to the SAIF Corporation. The SAIF Corporationis not the carrier
in this matter, and therefore all reference to the SAIF Corpora­
tion should be deleted. The proper Appeal Notice should read as
follows:

. APPEAL NOTICE
The claimant has no right to a hearing, review or appeal

on this award made by the Board on its own motion.

The insurance carrier may request a hearing on this order.
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order is final unless, within 30 days from.the date 
hereof, the insurance carrier appeals this ~rder by re9ue~ting 
a hearing. 

W_CB CASE NO •. 79-3963 

ROBERT LANE, CLAIMANT. 
Allan Coons, Cliimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Review 

• I• .. 

January 6, 19 8_1. 

The claimant seeks Board revi_ew of the Referee 1 ·s order 
which granted him an additional award of compensation equal to 
16° ·for 5% unscheduled disabi"lity for his low back injury, mak­
ing a total ·award of compensation equal to 32° for· 10%. un­
scheduled disability. The claimant contends.he is entitled 
to a "moderate" award of compensation. 

We find the Referee correctly recited the facts of this 
case in her order. 

After de nova review, the Board would ·modify _the Referee's 
Opinion and Order. The claimant is 33 years old, has a tenth 
grade education with a GED certificate. He has performed 
physically demanding jobs such as construction, demolition, 
pulling green chain, plumbing, driving truck and driving a 
garbage truck and picking up garbage. He has no ~rior ~istory 
of any back trouble. 

The Orthopaedic Consultants felt the claimant could re­
turn to truck driving if he did not .engage in .heavy lifting 
activities. They rated the loss of function in the low back 
as minimal.· 

Dr. Woolpert, who saw the claimant in October 1978 and in 
January.1980, felt the claimant had chronic low back strain and 
functional overlay. The. claimant also reported_ that his left 
leg had been giving out. · 

Claimant complained to the Orthopaedic-Cohsultants o(·pain 
brought on by lifting; bending or sleeping in too soft a bed .. 
He stated he couldn't drive over two hours or walk over 1/4 mile 
without experiencing pain. (His activities haie been severely 
reduced. The testimony of claimant's girlfriend supports this.) 
He testified at the hearing that he is precludad.from any of the 
iobs he is familiar with. 

-398-, 

The order is final unless, within 30 days from the date 
hereof, the insurance carrier appeals this order by requesting
a hearing. '

#

WCB CASE NO. 79 3963 January 6, 1981
ROBERT LANE, CLAIMANT
Allan Coons, Claimant
SAIF, Legal Services,
Order on Review

s Atty.
Defense Atty.

The claimant seeks Board review of the Referee's order
which granted him an additional award of compensation equal to
16° for 5% unscheduled disability for his low back injury, mak­
ing a total 'award of compensation equal to 32° for  10%' un­
scheduled disability. The claimant contends,he is entitled
to a "moderate" award of compensation.

We find the Referee correctly recited the facts of this
case in her order.

After de novo review, the Board would ‘modify the Referee's
Opinion and Order. The claimant is 33 years old, has a tenth
grade education with a GED certificate. He has performed
physically demanding jobs such as construction, demolition,
pulling green chain, plumbing, driving truck and driving a
garbage truck and picking up garbage. He has no prior history
of any back trouble.

The Orthopaedic Consultants felt the claimant could re­
turn to truck driving if he did not .engage in  heavy lifting
activities. They rated the loss of function in the low back
as minimal. 

Dr. Woolpert, who saw the claimant in October 1978 and in
January 1980, felt the claimant had chronic low back strain and
functional overlay. The. claimant also reported that his left 
leg had been giving out.

Claimant complained to the Orthopaedic Consultants of pain
brought on by lifting,; bending or sleeping in too soft a bed.
He stated he couldn't drive over two hours or walk over 1/4 mile
without experiencing pain. (His activities have been severely
reduced. The testimony of claimant's girlfriend supports this.)
He testified at the hearing that he is precluded .from any of the
jobs he is familiar with. ...

m

m
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find the claimant has su.ffered a greater loss of wage 
\,•, !•• 1·,~r'•l, •\t' ,~ •• "-~ ., . • 

~.~:rnj.pg; -;¢',:t"p'?cij;:y ... ~n.ati. that. ior,,_\v_hich. he has been.·. compensated. 
Ahe,.,Tfl~.9-,;i.,C:"=al,.· ey~d~r:i,(?!= establishes· that he cannot retur11 .to· any 
occup~tion wh~ch ~equires heavy lifting. This restriction pre-. 
;v.en,ts .. J1im .... ~rOI})_.·.returnJng to· work as a.· garbage truck ·'driver. 
Ba·sed on the evidence in this record and considering'. all .the 
relevant factors to be used in q.eterrnining an injured worker's 
loss of wage earning capacity, we find this claimant is en- -
titled to an award of compensation equal to 80° for 25% un~ 
s.cihedµle,d disa_bility for his back injury. This is in lieu of· 
all.prior awards of unscheduled disability claimant has re-
c~i~~d for th{s injury. · 

ORDER 
. '. ~ ' . 

The Referee's order, dated June 20, 1980,. is modified. 

The claimant. is hereby granted an award of compensation 
equal to 80° for 25% unscheduled disabilit~ for hii low b~tk 
injury. This is in lieu of all prior awards of unscheduled' 
disability the claimant has received for this injury. 

- Claim~t' s attorney is granted ·a fee in an amount equal 
to 25% of the"incieased compensation, payable out of that com-
pensation.' ,- ' · · · . 

CLAIM NO. I-021596 January 6, 1981 

FRED OZAN, CLAIMANT 
John Snarskis, Employer's -Atty. 
SAIF, Legal Services, .Defense Atty. 
own Motion O!der 

tlaiman€, by a letter dated November 5, 1980, requ~sted 
·the Board exercise its own motion jurisdiction pursuant to 
ORS 656.27~ arid·reopen ~is claim for conditions he contends 
arose·dut of h~s i~dustrial injury'of 1974 or 1975. Claimant•s· 
aggravation rights·have run. 

. The employer/carrier,. by and through its attorney, r-ir. 
John Snarski, opposes any reopening and contends that claimant's 
present condition is unrelated to any injuries for which this 
employer/carrier was responsible. 

-399-

# We find^.,the claimant has suffered a greater loss of wage
earning, capacity..than that. for^ which he has heen compensated.
The .medical,'evidence establishes' that he cannot return .to anyoccupation which requires heavy lifting. This restriction pre­
vents., him. from, .returning to work as a garbage truck driver.
Based on the evidence in this record and considering’ all the
relevant factors to be used in determining an injured worker's
loss of wage earning capacity, we find this claimant is en­
titled to an award of compensation equal to 80° for  5% un­
scheduled disability for his back injury. This is in lieu of'
all.prior awards of unscheduled disability claimant has re­
ceived for this injury.

ORDER
The Referee's order, dated June  0, 1980,. is modified.
The claimant is hereby granted an award of compensation

equal to 80° for  5% unscheduled disability for his low back
injury. This is in lieu of all prior awards of unscheduled'
disability the claimant has received for this injury.

Claimant's attorney is granted a fee in an amount equal
to - 5% of the,increased compensation, payable out of that com­
pensation.

CLAIM NO. 1-0 1596
FRED OZAN, CLAIMANT
John Snarskis, Employer *s Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

January 6, 1981

m

Claimant, by a letter dated November 5, 1980, requested
the Board exercise its own motion jurisdiction pursuant to
ORS 656. 78 and-reopen his claim for conditions he contends
arose out of his industrial injury of 1974 or 1975. Claimant's
aggravation rights have run.

The employer/carrier,.by and through its attorney, Mr.
John Snarski, opposes any reopening and contends that claimant's
present condition is unrelated to any injuries for which this
employer/ca:rrier was responsible.
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on lack of evidence •in the record upon·• which the 
Boa.rd can· make a decision, the Board· refers this matter to . 
the H~_arings Division. 'The Referee is- to hold a hearing and· 
take evidence on whether or not claimant's claim s~ould. be re­
.opened pursuant to ORS 656.278 and to- further have. a transcript 
of this proceeding transcribed and submitted to the. ·Board 
along ·with his recommendations on this issue. 

IT IS SO O~DERED. 

CL.AIM NO. 360-051-2024 

LENFORD G. SIMMONS, CLAIMANT 
SAIF, Legal Services,·oefense Atty. 
Order Revoking·Own Motion Order 

January 6, 1981 

This claim was reopeneq by the Board under its own motion 
jurisdiction on August· 14, 1980 after the'employei had adyised 
the Board the claimant had been missing· time from work due to 
his October 23, 1972 injury. This claim was first treated .as a 
medical only claim and claimant did not·lose any time from work 
and did not suft"er· any permanent partial disability due ·to his 
injury. 

On November 14, 1980, the employei·advised the ~oard that 
his condition wa~· stationary and that:h~ had paid the claimanf 
temporary total disability compensation from July 7, 1980' through 

· August 11, 1980 less time worked. The employer requested·· a de­
termination be made of the compensation the claimant was due. 

We have reviewed the file in this case and find that ou·r 
·Own Motion Order reopening this claim was in error. This claim 
has never been closed pursuant to ORS 656.268 and, therefore, 
the claimant's aggravation rights have not begun to run. There­
fore,. we revoke our O~n Motion .Order dated August 14 /. 1980 and 
refer this cla.i,m to Evaluation Division of Workers·' Compensation 
Department for ·closure pursuant to ORS 656.268. ' · 

ORDER 

This claim is hereby·referred to ·the Evaluation Division 
of the Workers I Compensation pepartmeh_t for closure pursu~nt to 

. ORS 656·. 268~ 

:-400-

Based on lack of evidence in the record upon'which the
Board can make a decision, the Board' refers this matter to .
the Hearings Division. The Referee is to hold a hearing and'
take evidence on whether or not claimant's claim should, be re~
.opened pursuant to ORS 656.278 and to  further have, a transcript
of this proceeding transcribed and submitted to the.'Board
along with his recommendations on this issue.

#

IT IS SO ORDERED.

CLAIM NO. 360 051 2024

LENFORD G. SIMMONS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order Revoking Own Motion Order

January 6, 1981

This claim was reopened by the Board under its own motion
jurisdiction on August' 14 , 1980 after the’employer had advised
the Board the claimant had been missing' time from work due to
his October 23, 1972 injury. This claim was first treated .as a
medical only claim and claimant did not lose any time from work
and did not suffer any permanent partial disability due to his
injury.

On November 14, 1980, the employer advised the Board that
his condition was stationary and that' he had paid the claimant
temporary total disability compensation from July 7, 1980 through
August 11, 1980 less time worked. The employer requested' a de­
termination be made of the compensation the claimant was due.

We have reviewed the file in this case and find that our
Own Motion Order reopening this claim was in error. This claim
has never been closed pursuant to ORS 656.268 and, therefore,
the claimant’s aggravation rights have not begun to run. There 
fore,_ we revoke our Own Motion Order dated August 14 ,. 1980 and
refer this claim to Evaluation Division of Workers'* Compensation
Department for closure pursuant to ORS 656.268.

ORDER
This claim is hereby referred to the Evaluation Division

of the Workers' Compensation Department for closure pursuant to
ORS 656.268.

m

%
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NO. A-922605 

WALTER C. SMITH, CLAIMANT 
S. David Eves, Claimant's Atty. 
SAIF, Legal Services, Defense.Atty. 
Own Motion Order 

January 6, 1981 

On December 5, 1980, the claimant, by and through his 
attorney, requested the Board reopen this claim for his April 
26, 1962 injury. The claimant's aggravation rights have ex­
pired. 

In September 1980, Dr. McGee reported_ that the claimant 
continued to have complaints of low back pain and right upper 
leg discomfort. In October and November, Dr. McGee discussed 
the possibility of surgery to decompress the nerve root at the 
L3-4 and L4-5 level in an effort to relieve the claimant's in­
termittent right leg pain. 

I 

The SAIF Corporation, on December 17, 1980, advised the 
Board they-would not oppose an Own Motion Order reopening this 
claim if further surgery was scheduled for the claimant's back 
condition. 

After reviewing the reports submitted to it, the Board 
finds this claim should be reopened fo~ the payment of com­
pensation and other benefits as provided for by law until 
closed pursuant to-ORS 65~.278, if and when the claimant is 
hospitalized for the surgery suggested by Dr. McGeee. The 
claimant's attorney -is entitled to. a fee for the services 
rendered in this case equal to 25% of the increaied award of 
temporary total disability compensation not to exceed the sum 
of $250. 

IT IS SO ORDERED. 

-401-

CLAIM NO. A'922605

WALTER C. SMITH, CLAIMANT
S. David Eves, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

January 6, 1981

m

On December 5, 1980, the claimant, by and through his
attorney, requested the Board reopen this claim for his April
26, 1962 injury. The claimant's aggravation rights have ex­
pired.

In September 1980 , Dr. McGee, reported, that the cla.imant
continued to have complaints of low back pain and right upper
leg discomfort. In October and November, Dr. McGee discussed
the possibility of surgery to decompress the nerve root at the
L3 4 and L4 5 level in an effort to relieve the claimant's in­
termittent right leg pain.

|.

The SAIF Corporation, on December 17, 1980, advised the
Board they 'WOuld not oppose an Own Motion Order reopening this
claim if further surgery was scheduled for the claimant's back
condition.

After reviewing the reports submitted to it, the Board
finds this claim should be reopened for the payment of com­
pensation and other benefits as provided for by law until
closed pursuant to CRS 656.278, if and when the claimant is 
hospitalized for the surgery suggested by Dr. McGeee. The
claimant's attorney  is entitled to a fee for the services
rendered in this case equal to 25% of the increased award of
temporary total disability compensation not to exceed the sum
of $250.

IT IS SO ORDERED.
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NO. FC. 373.434 . 
, ., r .'•i \. ~, • ; • 

IRIS F. YOUNG, CLAIMANT 
Doblie & Francesconi, Claimant's Attys. 

· -SAIF, Legal Services, Defense Atty:. · 
Own Motion Determination · · · · '·.· · · 

January 6, 1981 

f 
., . 

The claimant suffered a compensable injury to her low 
back on May 4, 1972 while ~mployed a~ a nurse's aid. The 
claim was initially closed by a May 13, 1973 Determination 

·order which granted her an award of perrnanenb partial disability 
compensation equal to 10% unscheduled disability for her low 
back injury. The claim was subsequently reopened and again 
closed by a second· Determination Order dated July 20, 1976 
which·did not grant 'the· claimant any'additional permanent 
·p.aitial disability. The claimant's aggravation ri_ghts have 
expired". · · 

In August 1979, Drs. Todd and Danielson- reported the 
claimant had a herniated disc at the CS-6 level and recommended 
that claimant undergo surgery to correct this condition. 
The Board rebpened this claim under its own motion jurisdiction 
on March -s,·. 1980. The claim was to be reopened effective 
the date the claimant went into the hospit_al for the recommended 
surgery. 

The claimant ·was admitted to the hospital on March 17, fi 
1980 and und~rwent an anterior cervic~l disc excision and 
intercorporal fusion plus .bilateral anterior foraninotornies at 
the CS-6 level. ·After -discharge from-the- hospital, th~ 

··claimant was en·:rolled in ·the ·William .:Callahan Ceriter and 
underwent· extensive vocational assessment. She was discharged 
from the Callahan-Center on September 15, 1980 and then 
referred to the Orthopaedic Consultants for a·closing evaluation 
examination. 

The Orthopaedic Consultants reported that claimant was 
33 years old and had worked as a nurse~s aide until her 
injury in 1972. She advised the Orthopaedic Consultants 
that she had worked as a housekeeper prior to being employed 
as a nurse's aide. They found that she had active neck 
motion of 75% flexion, 100% extension, 100% right and left 
rotation, 100% right and left lateral bending. It was their 
opinion that claimant's condition was medically stationary 
and the claim could be--clo;ed:- .They felt that claimant 
could be returned to a light occupation and might benefit 
from vocational assistance. They rated the total loss of 
function of the cervical spine as existed at that time as 
mildly moderate and attributed it to her May 26, 1972 injury. 

_;..4 02_; 

CLAIM NO. FC . 37.3.434 January 6, 1981

IRIS F. YOUNG, CLAIMANT
Doblie & Francesconi, Claimant’s Attys.
SAIF, Legal Services, Defense Atty;.
Own Motion Determination

m

The claimant suffered a compensable injury to her low
back on May 4, 197 2 while employed as' a nurse’s aid. The
claim was initially closed by a May 13, 1973 Determination
Order which granted her an award of permanent partial disability
compensation equal to 10% unscheduled disability for her low
back injury. The claim was subsequently reopened and again
closed by a second Determination Order dated July 20, 1976
which did not grant the claimant any’additional permanent
partial disability. The claimant's aggravation rights have
expired'.

In August 1979, Drs. Todd and Danielson, reported the
claimant had a herniated disc at the C5  6 level and recommended
that claimant undergo surgery to correct this condition.
The Board reopened this claim under its own motion jurisdiction
on March 5,' 1980. The claim was to be reopened effective
the date the claimant went into the hospital for the recommended
surgery.

The claimant 'was admitted to the hospital on March 17,
1980 and underwent an 'anterior cervical disc excision and
intercorpdral fusion plus .bilater'al anterior foraminotomies at 
the C5 6 level. ‘After discharge from  the hospital, the.
claimant was enrolled in the •William :Callahan Center and
underwent' extensive vocational assessment. She was discharged
from the Callahan Center on September 15, 1980 and then
referred to the Orthopaedic Consultants for a closing evaluation
examination.

#

The Orthopaedic Consultants reported that claimant was
33 years old and had worked as a nurse's aide until her
injury in 1972. She advised the Orthopaedic Consultants
'that she had worked as a housekeeper prior to being employed
as a nurse's aide. They found that she had active neck
motion of 75% flexion, 100% extension, 100% right and left
rotation, 100% right and left lateral bending. It was their
opinion that claimant's condition was medically stationary
and the claim could be closed. They felt that claimant
could be returned to a light occupation and might benefit
from vocational assistance. They rated the total loss of
function of the cervical spine as existed at that time as 
mildly moderate and attributed it to her May 26, 1972 injury.

402- -



       
         

          
        

        
      

          
        
           
        

           
    

          
         
     
       

           
       

           
         
          

         
          

     

    

         
        

         
        

         
   

       
         

   
   
      
     
  

  

           
         

          
            
        

   

____ , _____ .. 
·On November 21, ·. 19 8 0,. the · SAIF Corpo"r a tion requested a 

determination be made of the co~pensation to which the 
claimant was entitled. It indicated it had paid.the claimant 
temporary·tota1 <;1isab1iii,ty compensation from March.17, 1980 
through November 1°61,· 1980. • The Evaluation. Division of the 
h'orkers' Compensation· Department, · on. December 12, ·.1·980, 
recommended this claim be closed and that claimant be granted 
an additional award of temporary total disability compensation 
from March 17, 1980 through November 6, 1980 and an additional 
award of permanent partial.disability equal• to 10% unscheduled 
dis~bility for h~~ neck injuri, making a total ~ward of 20% 
un~cheduled ~isability for this injuiy. 

We have reviewed the record in this case and the recom-
·mendation of the Evaluation Division. We concur with the 
Evaluation D0ivision Is recommendation of temporary total 
disability compensation. However,· we find that, based on 
the·record in this;case, that claimant is entitled to a 
larg.er increase of permanent partial disability compensation. 
She is 33 years old and has a tenth grade· educ~tiorr: Prior 
to this injury, the claimant was performing work which could 
be classified as moderately heavy. Since· this 'injury, she has 
been· limited 't'o performing work in the light category. We 
find the claimant is erititled tti an additional award of 
compensatio.n. equa_l to 15% unscheduled disability. 

ORDER 
• . I 

_The diaima~~ •is &ereby gtanted an additional award of 
temporary ·totai·disibilitj compensation from March 17, 1980. 
through· Noyember·6, 1980, and an additional permanent partial 
disability a~aid ~~ual-to 15% rinscheduled disability for her 
neck inj.ury, making··a' total award of 25% unscheduled disability 
for this inj~iy.. ·: 

Clai~ant's attorney was provided a reasonable attorney 
fee by the Board's Own Motion Order in this case. 

WCB CASE NO. 79-6548 

HERMAN FLEISHMAN, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Abatement 

January 15, 1981 

The Board issued its Order on Review on December 16, 1980. 
On January 14, 1981, we received a request to reconsider. 
Since claiMant's appeal rights run out on January 15, 1981, 
the Board's Order on Review is held in abeyance until such time 
as the Board can reconsider its Order on Review. 

IT IS SO ORDERED. 
-403-
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m

On November 21/1980, the'SAIF Corporation requested a
determination be ma^e of the compensation to which the
claimant was entitled. It indicated it had paid the claimant
temporary total disability compensation from March 17, 1980
through November 16', 1980. The Evaluation Division of the
Workers' Compensation' Department, on December 12, 1980,
recommended this claim be closed and that claimant be granted
an additional award of temporary total disability compensation
from March 17, 1980 through November 6, 1980 and an additional
award of permanent partial'disability equal’ to 10% unscheduled
disability for her neck injury, making, a total 'award of 20%
unscheduled disability for this injury.

We have reviewed the record in this case and the recom­
mendation of. the Evaluation Division. We concur with the
Evaluation Division's recommendation of temporary total 
disability compensation. However,’v/e find that, based on
the record in this case, that claimant is entitled to a
larger increase of permanent partial disability compensation.
She is 33 years old and has a tenth grade education. Prior 
to this injury, the claimant was performing work which could
be classified as moderately heavy. Since' this 'injury, she has
been'limited 'to performing work in the light category. We
find the claimant is entitled to' an additional award of
compensation equal to 15% unscheduled disability.

ORDER. r • .

The claimant 'is hereby granted an additional award of
temporary total disability compensation from March 17, 1980 .
through'November 6 , 1980, and an additional permanent partial
disability award equal to 15% unscheduled disability for her 
neck' injury, making.'a total award of 25% unscheduled disability
for this injury., •

Claimant's attorney was provided a reasonable attorney
fee by the Board's Own Motion Order in this case.

WCB CASE NO. 79 6548
HERMAN FLEISHMAN, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order of Abatement

January 15, 1981

m
The Board issued its Order on Review on December 16, 1980.

On January 14, 1981, we received a request to reconsider.
Since claimant's appeal rights run out on January 15, 1981,
the Board's Order on Review is held in abeyance until such time
as the Board can reconsider its Order on Review.

IT IS SO ORDERED.  403 

 



     

   
     

          
     
   

             
           
        

       
      
         
           

          
         

        
  

        
     
        

            
          
          

            
           
           
          

          
    

         
      

·. ·: · WCB CASE NO,; -,79-7895 . Jan~a;r:-y ],5, , 198·1 

OLE E". L.(\RSON·,: CLAIMAN.T. . , ';1 

Panner, Johnson, et-·."al, Claimant~ s A ttys_.. . 
Lang; Klein, et ·al, .Employer~s ·Attyer.- •· · · 
SAIF, Legal Services, Defense Atty. 
Order Denying Motion 

. '· 

L ~. . -: 

' , 

A hearing was heid in thi~ case on May 15, 1980 and the 
Referee, on July 16, 1980, entered an Opinion ·and Order 
setting aside the employer/lnsurer's denial of the claimant's 
aggravation claim. The employer/insurer requested the Board 
review this Opinion• and Order. · 

On .December-19, 1980, the claimant, by and through his' 
attorney, moved the Board to. incprporate ,an Au.gust 4, 1'980 
report· from Dr. Miller. In t,hat report, ·or. Miller opine9-
the claimant's 1975 injury caused his present symptoms. The 
claimant contends this report clarifies an earlier report, 
from Dr. Miller .• 

The employer/insurer, on December ·21, 1980, advised ·the 
Board it opposed the .claimant's motio~. 

We have considered the claimant's motion and ·aeny it. 
It ·is apparent from the record in this case that the report 
the claimant-asks the Board to receive into evidence could 
have been produced prior to the hearing but was ~ot produced. 
We do not find that this report can be· considered by the 
Board in its ·review.of this case. In addition, since claimant's 
brief to the Board discusses the Dr. Miller report, the Board 
will not.consider that brief~ The clairnant'.s attorney is· . 
granted ten additional days from the date of receipt of ,this 
order to file a brief. 

ORDER 

The claimant's December 19, 1980 motion to admit Dr • 
.Miller's August-4, 1980 report is denied. 

;~. . 
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WCB CASE NO. ,79 7895 .January 15, 1981

OLE E. LARSON',: CLAIMANT.
Panher, Johnson, et/al. Claimant!s Attys
Lang; Klein, et al, . Employer! s Attys . * 
SAIF, Legal Services, Defense Atty. .
Order Denying Motion •

A hearing was held in this case on May 15, 1980 and the
Referee, on July 16, 1980, . entered an Opinion and Order
setting aside the employer/insurer's denial of the claimant's
aggravation claim. The employer/insurer requested the Board
review this Opinion' and Order.

On December•19, 1980, the claimant, by and through his',
attorney, moved the Board to. incorporate an August 4, 198 0
report from Dr. Miller. In that report. Dr, Miller opined
the claimant's 1975 injury caused his present symptoms. The
claimant contends this report clarifies an earlier report
from Dr. Miller.

The employer/insurer, on December 27, 1980, advised the,
Board it opposed the claimant's motion.

We have considered the claimant's motion and deny it.
It is apparent from the record in this case that the report
the claimant asks the Board to receive into evidence could
have been produced prior to the hearing but was not produced.
V7e do not find that this report can be considered by the
Board in its review of this case. In addition, since claimant's
brief to the Board discusses the Dr. Miller report, the Board
will not consider that brief. The claimant!s attorney is .
granted ten additional days from the date of receipt of,this
order to file a brief.

ORDER
The claimant's December 19, 1980 motion to admit Dr.

Miller's August 4, 1980 report is denied.

m
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. CLAIM NO. · 133CB629352 

KENNETH ·.v.•, WARING, 'CLAIMANT 

January 15,- 1981 

SAIF, Lega1·services, Defense Atty.' 
Order _of Abatement 

O~ December 19,. 1980,· the Board issued an Own Motion Order 
in this ·claim prdering it reopened effective November 7, 1980 
until cl'.Jsed pursuant· to ORS 656. 278·. Travelers Insurance 
Company·had'indi9ated it did not oppose an Own Motion Order 
reopening this claim. This order contained-an error in the 
Appeal Notice section. It· provided that the SAIF. Corporation 
(SAIF) could request a hearing-on the Board's order. The · 
Travelers, and not the SAIF, was the carrier responsible for 
this claim.· 

. 
On January 15, 1981, the Travelers advised the Board it had 

not ·received a copy of the Board's order and now had additional 
information which ~ight change its position in this case. ~t 
request1=d the Board abate its December -19, 1980 order and con­
sider the additional evidence it has. 

The Board has considered Travelers request and grants it. 
The Board's December 19, 1980 _Own Motion Order is abated. 
Travelers,.sha)l ha_ve fifteen (15)° days from the date.of thi_s 
order.to provide the Board with additional evidence. ·The Board 
will reconsider this claim and.issue a new Own Motion Order 
which shall contain a new appeal time. · 

'IT· IS ,_so ORDERED. 

WCB CASE NOS. 80-7341 & 80-5753 

CHRISTINE NELSON GIVENS, CLAIMANT 
Richard T. Kropp·, Claimant's Atty. 
SAIF, Legal ·S~rvices, Defense Atty .. 
Order of Remand for Consolidated Hearing 

January 19, -1981 

There are three claims involving this claima~t. WCB 
Case No. 79-1366 dealt with ah aggravatiori claim. The SAIF 
Corporation (SAIF) had denied this claim. A hearing was 
held and the Referee set aside the SAIF's denial and ordered 
it to reopen the claim for payment of temporary total disabil­
ity compensation and to resubmit the claim to the Evaluation 
Division for determination of the claimant's permanent 
partial disability. The Board reversed the Referee's order 
and restored and affirmed the SAIF's denial. This case was 
appealed to the Court of Appeals which reversed the Board's 
decision and reinstated the Referee's Opinion· and Order .. 

:...405-

m KENNETH y.''WARING, CLAIMANT'
SAIF, Legal Services, Defense Atty,'
Order of Abatement

■ ■ ‘ CLAIM NO. 133CB629352 January 15, 1981

#

On December 19,. 1980 ,' the Board issued an Own Motion Order
in this claim ordering it reopened effective November 7, 1980
until closed pursuant' to ORS 656.278. Travelers Insurance
Company'had'indicated it did not oppose an Own Motion Order
reopening this claim. This order contained■an error in the
Appeal Notice section. It' provided that the SAIF. Corporation
(SAIF) could request a hearing'on the Board's order. The
Travelers, and not the SAIF, was the carrier responsible for
this claim. • . ■

On January 15, 1981, the Travelers advised the Board it had
not'received a copy of the Board's order and now had additional
information which might change its position in this case. It
requested the Board abate its December 19, 1980 order and con­
sider the additional evidence it has.

The Board has considered Travelers request and grants it.
The Board's December 19, 1980 .Own Motion Order is abated.
Travelers shall have fifteen (15)’ days from the date of this
order,to provide the Board with additional evidence. 'The Board
will reconsider this claim and issue a new Own Motion Order
which shall contain a new appeal time.

•IT IS . SO. ORDERED

■ ■ WCB CASE NOS. 80 7341 & 80 5753

CHRISTINE NELSON GIVENS, CLAIMANT
Richard T. Kropp', Claimant's Atty.
SAIF, Legal Services, Defense Atty.,
Order of Remand for Consolidated Hearing

January 19, 1981

There are three claims involving this claimant. WCB
Case No. 79 1366 dealt with an' aggravation claim. The SAIF
Corporation (SAIF) had denied this claim. A hearing was
held and the Referee set aside the SAIF's denial and ordered
it to reopen the claim for payment of temporary total disabil­
ity compensation and to resubmit the claim to the Evaluation
Division for determination of the claimant's permanent
partial disability. The Board reversed the Referee's order
and restored and affirmed the SAIF's denial. This case was
appealed to the Court of Appeals which reversed the Board's
decision and reinstated the Referee's Opinion and Order..
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the meantime, the cla•imant' s aggrayation claim was 
submitted to the Evaluation Division, and in December 1979 a 
Determination Order was issued. The claimant requested ,a 
hearing on this Deter~ination Order.• This case was assigned 
WCB Case No. 80-7341,. and the hearing is sqheduled foi · 
January 21, 1981 at 1:30 p.rn. ·before Referee Peter W. Mcswain. 

· On February 3 ,.-1980, the claimant underwe_nt surgery, 
and filed another aggravation claim. The SAIF denied it, 
and the claimant requested a hearing on this denial (WCB · 
Case No.· 80-5753)~ A hearing was held, and the Ref~r~e held 
the Board's decision in WCB Case No. 79-1366 was res judicata 
on the issue of whether or not the claimant &ad suffered an 
aggravation. This decision is ~efore the Boa;d for review. 

On January 7, 1981, the claimant, by and through his· 
attorney, requested the Board re~and WCB Case No.· 80-5753 to 
the Referee for the taking of additional evidence in consoli­
dation with WCB Case No.· 79-7341. The ciaimant feels that 
since the court of Appeals aff irrned the· Referee I s finq.i°ng' 
that the claimant did suffer an aggravation of her industrial 
injury, the issue now presented in WCB case .. No. 80-5753 .is 

whether or. not the claimant was medically stationary in 
December of 1979 when the Determination Order was issued 
closing her -claim. The claimant contendi.th~ Referee, in 
WCB Case No. ·ao-5753 did not reach this finding, and, inasmuch 
as both cases arise from the same claim of aggravation,. both -
cases should be consolidated. 

On January 14, 1981, the SAIF, through its attorney,. 
advised the Board it had no opposition to ·the claimant's 
motion. ·A Judgment and Mandate in WCB Case No. 79-13'66 was 
also issued on this date. 

We have reviewed the claimant's motion and find that it 
.is well taken. Therefore, the Board remands WCB Case No. 
80-5753 to be consolidated with WCB Case No. 80-7341 and 
orders that additional evidence be taken by Referee Mcswain. 
Referee Mcswain shall determine whether or not th·e claimant I s 
condition was medically stationary i_n riecemb·er .1979 when the 
Determination Order was issued closing the claim. 

IT IS SO ORDERED. 

-406--

In the meantime, the claimant’s aggravation claim was
submitted to the Evaluation Division, and in December 1979 a
Determination Order was issued. The claimant reguested .a
hearing on this Determination Order. • This case was assigned
WCB Case No. 80 7341,. and the hearing is scheduled for,
January 21, 1981 at 1:30 p.m. before Referee Peter W. McSwain.

On February 3,. 198 0, the claimant underwent surgery,
and filed another aggravation claim. The SAIF denied it,
and the claimant requested a hearing on this denial (WCB 
Case No. 80 5753).. A hearing was held, and the Referee held
the Board's decision in WCB Case No. 79 1366 was res judicata
on the issue of whether or not the claimant had suffered an
aggravation. This decision is before the Board for review.

On January 7, 1981, the claimant, by and through his'
attorney, requested the Board remand WCB Case No.' 80 5753 to
the Referee for the taking of additional evidence in consoli­
dation with WCB Case No. 79 7341. The claimant feels that
since the Court of Appeals affirmed the Referee's finding
that the claimant did suffer an aggravation of her industrial
injury, the issue now presented in WCB Case, No. 80 5753 is
whether or. not the claimant was medically stationary in 
December of 1979 when the Determination Order was issued
closing her claim. The claimant contends the Referee, in
WCB Case No. 80 5753 did not reach this finding, and, inasmuch
as both cases arise from the same claim of aggravation,' both
cases should be consolidated.

#

On January 14, 1981, the SAIF, through its attorney,
advised the Board it had no opposition to the claimant's
motion. A Judgment and Mandate in WCB Case No. 79 1366 was
also issued on this date.

We have reviewed the claimant's motion and find that it 
is well taken. Therefore, the Board remands WCB Case No.
80 5753 to be consolidated with WCB Case No. 80 7341 and
orders that additional evidence be taken by Referee McSwain.
Referee McSwain shall determine whether or not the claimant's
condition was medically stationary in December .1979 when the
Determination Order was issued closing the claim.

IT IS SO ORDERED.

m
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CA$E NO. 80-0001 M 
. , 

DAVID D. BLAIR, CLA~MANT 
David A. Hytowitz, Claimant's Atty. 
SAIF, Legal,Ser~ice~, Defense Atty. 1 

Own Motion Order 

January 20, 1981 
l ~ • . 

On pecem~e~ iz; 1980, the ciaimant, by and through his 
attorney, r,equested _ the Board reopery. these claims for his 
May 19ij4, May 1~67 or April 1973 injuries under its own~ 
motion jurisdiction. or toi refer his request for a hearing·. 
All these claims were treated by the SAIF Corporation (SAIF)· 
as 11 medical only" and no Determination Orders have ever been 
issued. The SAIF, on December 27, 1980, advised the Board 
that, because of .these facts, these claims were not "eligible 
to be "considered by the Board under its own motion' juri_sd~ction. II 

We have reviewed the claimant's petition and the informa­
tion supplied to us.· We are unable to reopen these claims. 
under our own motion jurisdiction. These claims were "medical 
only 11 and no Determination Orders have been entered in them. 
Consequent~Y, the claimant's aggravation rights have ~ot 
expired in them. Therefore, the Board cannot con~ider them 
under its own motion jurisdiction. 

ORDER 

The claimant's request to reopen these claims or to 
refer them for a hearing is denied. 

' \ - t ~ . 

WCB CASE NO. 80-7747 

CINDY GALLEA, CLAIMANT 
James L. Francesconi, Ciaimant's Atty. 
Lang, Klein, et al, Employer's Attys. 
SAIF, Legal .. Services, Defense Atty. 
Order _Denying 'Request · 

January 20, 1981 

On Decembe:i::-·12, ·1980,·the claimant, by and through her 
attorney~ requested the'Board to admit an October 27, 1980 
report by Dr. Cronk. A hearing had been held in this case 
on November· 19, ··19so and ·this report was not ·submitted to _ 
the Referee. The .. employer/carrier· was advised of this report, 
but the· cla'imant' s _attorney did not submit ~t to the Referee. 
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WCB CASE NO. 80 0001 M January 20, 1981

DAVID D. BLAIR, CLAIMANT
David A. Hytowitz, Claimant's Atty.
SAIF, Legal: Services,, Defense Atty.
Own Motion Order .

On December 12, 1980, the claimant, by and through his
attorney, requested. the Board reopen.these claims for his
May. 1964, Hay 1967 or April 1973 injuries under its own
motion jurisdiction.or toirefer his request for a hearing.
All these claims were treated by the SAIF Corporation (SAIF)'
as "medical only" and no Determination Orders have ever been
issued. The SAIF, on December 27, 1980, advised the Board
that, because of  these facts, these claims were not "eligible
to be considered by the Board under its own motion jurisdiction."

We have reviewed the claimant's petition and the informa­
tion supplied to us. We are unable to reopen these claims
under our own motion jurisdiction. These claims were "medical
only" and no Determination Orders have been entered in them.
Consequently, the claimant's aggravation rights have not
expired in them. Therefore, the Board cannot consider them
under its own motion jurisdiction. ..

# ORDER

The claimant's request to reopen these claims or to
refer them for a hearing is denied.

WCB CASE NO. 80 7747

CINDY GALLEA, CLAIMANT
James L. Francesconi, Claimant's Atty.
Lang, Klein, et al. Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order Denying Request

January 20, 1981

m

On December 12, 1980, the claimant, by and through her
attorney; requested the Board to admit an October 27, 1980
report by Dr. Cronk. A hearing had been held in this case
on November 19, 1980 and this report was not submitted to
the Referee. The emplpyer/carrier•was advised of this report,
but the' claimant's attorney did not submit it to the Referee.
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employer /carrier, thro~gh it~·' at"torney, . on December 
29, 1980, advised the Board it objected to the claimant's 
request. 

The Board has considered ''.the arguments of. the' parties in 
this case. we will not admit Dr. Crank's October 27, 1980· 
report. This report was avail~ble ~rior to the Refe~ee's 1 

entry of an Opinion and Order in this c~se. The claimants 
attorney elected not to submi~ ~his report .to ~he. Refe~ee., 
The Board does not find that this report constituutes. new. 
evidence." It shali remain in the file, but it Will not be 
considered ~y the Board. 

ORDER 

The claimant's request to admit additional evidence•is 
denied. 

CLAIM NO. U 11807 

TOM O. KEEN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

January 20, 1981 

The Board, on July 13, 1979, reopened this claim for 
the claimant's January 11, 1971 left knee injury. This 
claim was accepted and closed, and the claimant's aggravation 
rights have expired. The claimant has received a total 
award of compensation ,for permanent partial disability equal 
to "15% loss of· the left leg due to this injury equal to 
15°." This claim was ordered reopened effective the date 
claimant was hospitalized for the posterior medial meniscectomy 
which Dr. James had suggested. . . · · 

On June 27, 1979, the claimant was hospi_talized by.Dr. 
James. The following day he underwent a posterior medial 
meniscectomy of,·the left knee. After this surgery, the 
claimant continued to complain of feelings of weakness in 
his knee and that the knee occasionally gave out ori him. He 
also indicated he was unable to ride horses very.well. 

In June 1980 the·claimant continued to complain of pain 
in his left·knee.· He was rehospitalized, and on June 30, 
1980 he underwent an arthroscopy and partial synovectorny. 

-408-

The cmployer/carrier, through its'attorney, 'on December
29/ 1980, advised the Board it objected to the claimant's
request.  

The Board has considered'" the arguments of ' the'parties in
this case. We v;ill not admit Dr. Cronk's October 27, 1980 
report. This report was available prior to the Referee's
entry of an Opinion and Order in this case. The claimant's
attorney elected not to submit this report to the■Referee.^
The Board does not find that this report constituutes "new’
evidence." It shall remain in the file, biit it will not be
considered by the Board.

ORDER
The claimant's request to admit additional evidence is 

denied.

CLAIM NO. U 11807

TOM O. KEEN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

January 20, 1981

m

The Board, on July 13, 1979, reopened this claim for
the claimant's January 11, 1971 left knee injury. This
claim was accepted and closed, and the claimant's aggravation
rights have expired. The claimant has received, a total
award of compensation .for permanent partial disability equal
to "15% loss of the left leg due to this injury equal to 
15°." This claim was ordered reopened effective the date
claimant was hospitalized for the posterior medial meniscectomy
which Dr. James had suggested.

On June 27, 1979, the claimant was hospitalized by. Dr.
James. The following day he underwent a posterior medial
meniscectomy of<the left knee. After this surgery, the
claimant continued to complain of feelings of weakness in 
his knee and that the knee occasionally gave out oh him. Ke 
also indicated he was unable to ride horses very well.

In June 1980 the’claimant continued to complain of pain
in his left'knee.’ He was rehospitalized, and on June 30,
1980 he underwent an arthroscopy and partial synovectomy.
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Baldwin, .who- -had performed, th~i.J:un~·· .. 1:9 8 0 surgery, 
reported on November 12, 1980 that the claimant continued to 
experience intermittent pain in the anterior ·mediai aspect.: 
of his knee and had some pain which radiated down the late:r:al 
side of.•his thigh.· He reported-that claimant-had been· ••,· 
unabli to perform his job as a cowboy. In his physical 
examination, he found that.claimant had a full range of 
motion in his _kri.~e and had. some; m~ld straight posterio1:_ 
instabil;i.ty .. and mi1d p,osterior,.medial rotatory. instability. 
Dr. Baldwin ~epqrte~ th~t ~s _of September 15., 1980, the 
claimant had begun_ a _new job. .. 

The insurer, on December 8, 1980, r~quested a determination 
be made in this .. case for the compensation to_ ·which the 
claimant is e·ntitled and· that· the cla·im be closed. It 
indicated it had ~pa'id temporary total disability ·c·ompensation 
from June 27; ~1979 _through November .7, 1980. · ' 

• • ., ' • 0 I • I 

The Evar~atio:ri Divi'.sion of the W,orke:r-s' Compensation 
Department_, Oii'December 23, 1980, advised· tlie Board that the 
award of compensation that the claimant had beeri granted in 
this case· was inconsiste'nt. It 1 indicate'd that 'claimant had 

'been granted an aw·ard of 15° for 15% loss of hi"s le'ft leg·, 
and that the _money. _.value shown in that order was that .. which 
would. 'app"iy t·o· _a 'J.:'0%' ·award. ·.The Eva.1uati_on. Division ·.r:ecom-

A rne~ded that _the· ·claimant be .. granted a: total aw~rd of JO% .. 
'9' · loss of the "ieft 'leg. to cover ·all .re·sidual's due . to this _ 

injury,· p·ain~. inqtabili.ty ·and sensor:y I'oss, surgery. and 
joint degeneration .. Further·, they· recommen.ded. that the. . .. 
claimant. be graritea. an award of temporary.' total. disal).:il.f~Y; 
compensation from June 27, 1979 through September 14, · r980 ··. 
a11d .. ~emporary par.tial d,isabil,i. tY compel)s,~tion from $..~p:t,ember· 
15, 1980 through Nove~bei 12,· 1980 .. It ~as their srigg~ition_. 
that the award of permanerlt~artial disability·compens~tion 
be in lieu ,of all prior awards for ''the claimant's . 1e·g· J.nj tiry. . . ~ . .• 

. 
,The Board has reviewed the file in this case and concurs 

with·the recommendation made by the Evaluation Division . 
.. . ' .• .. . .... 

ORDER ·. :: .~ : 
l-· • . . .. 

The claimant is hereby granted· -an··· additional award of 
temporary total disability ,compensation from•,June 27 ,~ .1979 

, through September 14; 1980 •and .. temporary partial disability 
from September 15,. ·19.80 through No;vember 12, 1980 and an . 
award of·-·permanent partial.·disability · compensation ,equal to 
30% loss of the left leg in,.lieu of. all prior awards .• of 
scheduled di·sabili ty the claimant .has .received for· this 
injury. 
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m

Dr. Baldv;in, who  had performed: the<,June'>1980 surgery,
reported on November 12, 1980 that the claimant continued to 
experience intermittent pain in the anterior medial aspect,,;
of his knee and had some pain which radiated down the lateral
side of his thigh. ’ He reported•that claimant had been •
unable to perform his job as a cowboy. In his physical
examination, he found that claimant had a full range of
motion in his .knee and had some, mild straight posterior
instability .and mild ppsterior. medial rotatory instability.
Dr. Baldwin reported that as .of September 15., 1980, the
claimant had begun a new job. .  •  

The insurer, on December 8, 1980, requested a determination
be made in this, .case for the compensation to, which the
claimaht is entitled and' that the claim be closed. It 
indicated it had 'paid temporary total disability ‘compensation
from June 27, .'1979 through November.7, 1980.

The Evaluation Division of the Workers' Compensation
Department, on'December 23, 1980, advised the Board that the
award of compensation  that the claimant had, been granted in 
this case' was inconsistent. It indicated that 'claimant had .
been granted an award of 15° for 15% loss of hi's left leg',
and that the money, .value shown in that order was that^.which
would apply to’.a ,.10%*'award. The Evaluation ' Division'.recom­
mended that the claimant be .granted a .total award of 30%
loss of the left leg to cover 'all ^re'siduals due.to this _
injury, pain, instability and sensory loss, surgery and
joint degeneration.. Further, they recommended that the
claimant be granted’an award of temporary,total disability,
compensation from June 27, 1979 through September 14,'1980 '
and, .temporary par.tial d.isabili ty compensation from S.eptember
15, 1980 through November 12, 1980.,It was their sugg'es'tion
that the award of permanent .partial disability compensa'tion
be in lieu .of all prior awards for "the claimant' s le'g' injury.

.The Board has reviewed the file in this case and concurs
with the recommendation made by the Evaluation Division.

ORDER ‘

The claimant is hereby granted' an  additional  award of
temporary total disability .compensation from ;June 27,. .1979
through September 14, 198 0  and, .temporary partial disability, •
from September 15,. 19,80 through November 12, 1980 and an
award of* permanent partial, disability ■ compensation .equal to 
30% loss of the left leg in .lieu of. all prior awards.^of 
scheduled disability the claimant has .received for' this
injury. • • • .
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NO. 80-000SM· 

DENNIS J. LANGAN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order and Determination 

January 20, 1981 

On January 30, 1973, the claimant.sustained an injury 
to his low back. Following surgery, this claim was ori­
ginally closed by an October 16, 1973 Determination Order 
which granted the claimant an award of compensation· equal to 
10% unscheduled disability for this injury. The claimant's 
aggravation rights have expired. 

On May 29, 1979, the claimant was hospitalized by Dr. 
McHolick. The claimant had been complaining of difficulty 
with his low back. Dr. McHolick felt the claimant should" 
undergo another myelogram. The myelograrn revealed_a large 
filling defect at the site of the previous lamehectomy. Dr. 
McHolick performed a repeat lamenectomy" and found only dense 
scar tissue incorporating the nerve root rather than any 
extruded disc fragments or evidence of new injury. The 
claimant returned to work on August 30, 1979. 

After his original injury, the claimant worked in the 
auto wrecking business. In June 1980, Dr. ·McHolick re~ 
ported that claimant was unable to continue to work in this 
capacity. Dr. McHolick felt that at this time the claimant· 
had reached the stationary point and that his claim could 
be closed without alteration of the previously awarded im~ 
painnents. 

On August 13, 1980, the Weyerhaueser Company requested 
·closure of this claim and a determination be made of claimant's 
entitlement to additional compensation. It indicated that 
it had paid temporary·total disability compensation from May 
29, 1979 through September 7, 1979. · · 

The Evaluation Division of the Workers' Compensation 
Department on December 18, 1980 advised the Board that 
claimant had been released to light work and tha_t his former 
work was classified as medium. The Evaluation.-Division felt 
that claimant had suffered a pennanent loss of wage earning 
capacity as a result of this injury. Therefore, it recommended 
that this claim be closed with an additional award of tern~ 
porary total disability compensation from May 29, 1979 
through August 30, 1979 and an additional award of compensation 
equal to 15% unscheduled disability on the low back with 5% 
award of scheduled disability on the right foot. The right" 
foot award was based on the claimant's persistent deficit in 
sensation and weakness in it. These were rel~ted to the 
permanent residuals of the claimant's injury and the treatment 9) 
he had received for it. 

-410-

DENNIS J. LANGAN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order and Determination

CASE NO. 80 0008M January 20, 1981

On January 30, 1973, the claimant.sustained an injury
to his low back. Following surgery, this claim was ori­
ginally closed by an October 16, 1973 Determination Order
which granted the claimant an award of compensation' equal to
10% unscheduled disability for this injury. The claimant's
aggravation rights have expired.

On May 29, 1979, the claimant was hospitalized by Dr.
McHolick. The claimant had been complaining of difficulty
with his low back. Dr, McHolick felt the claimant should'
undergo another myelogram. The myelogram revealed a large
filling defect at the site of the previous lamehectomy. Dr.
McHolick performed a repeat lamenectomy and found only dense
scar tissue incorporating the nerve root rather than any
extruded disc fragments or evidence of new injury. The
claimant returned to work on August 30, 1979.

After his original, injury, the claimant worked in the
auto wrecking business. In June 1980, Dr. 'McHolick re­
ported that claimant was unable to continue to work in this
capacity. Dr. McHolick felt that at this time the claimant'
had reached the stationary point and that his claim could
be closed without alteration of the previously awarded im­
pairments .

On August 13, 1980, the Weyerhaueser Company requested
closure of this claim and a determinatioh be made of claimant
entitlement to additional compensation. It indicated thar
it had paid temporary total disability compensation from May
29, 1979 through September 7, 1979.

#

The Evaluation Division of the Workers' Compensation
Department on December 18, 1980 advised the Board that
claimant had been released to light work and that his former
work was classified as medium. The Evaluation Division felt
that claimant had suffered a permanent loss of wage earning
capacity as a result of this injury. Therefore, it recommended
that this claim be closed with an additional award of tem­
porary total disability compensation from May 29, 1979
through August 30, 1979 and an additional award of compensation
equal to 15% unscheduled disability on the low back with 5%
award of scheduled disability on the right foot. The right
foot award was based on the claimant's persistent deficit in 
sensation and weakness in it. , These were related to the
permanent residuals of the claimant's injury and the treatment
he had received for it. #
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'l'he Board, after reviewing the evidence in this record, 
concurs with the Evaluation 01v'is·iori' s recomr.1endation. 

ORDER 

T·he claimant is heteby grant:1;:d an additional award of 
temporary total ·disability compensation from May 29, 1979-
through August 30,- 1979 and an addit~onal award of compensation 
equal to 15% unscheduled disabili~y for hi? low back injury 
and an award of compensation equal to 5%· scheduled disability 
for his lq_ss of use. of . h~s right foot. ' ... 

WCB CASE NO. 80-848 

MARTIN J.·L~DOUX, CLAIMANT 
Keith Block~ Claimant's .Atty. 

January· 20, · 1981 

Lang, Klein, et al, and, David Horne, Employer's Attys. 
SAIF, Legal Services, Defense Atty. · 
Request ~or Review by Carrier ' . - . 

' . 
• •-- •- • I • � 

' ·•-. 

-Wausau. insurance :companies (Wausau) seeks Bo9-rd ~evi~w 
of the-Referee's order.which set aside its denial- of claimant's 

. new· -injury ·claim ahd assessed a penalty .for its· "persist..ent".: 
dehial.· Th~ 1~~feree f6und· that Wausau con~inued to deny. r 
this ·cl'aim without any. supporting information- and found -;hat . 
this ··constituted unreasonable delay .in paymel'.lt of -temporary. 
tot1al ·disability compensation·· to the claimant. Wausau _contend_s 
thab its denial of- the claimant's new inju~y claim should.~~· 
reinstated and affirmed because the claimant's ~urrent · 
condition is due to an aggravation of his 1978 injury. 
Further, Wausau contends the award of penalties is without 
lega~ o~ factu_al foundation. 

We find that-the Referee correctly recited the facts of 
this case in his Opinion and Order. 

,· . 
After a de nova review of-thci record in this case, we 

m.o'dify· the· Referee's order'. ·We-concur with the Ref,ereG· ,that_. 
Wausau is respons'ible 'for ·the claimant's current c.011d·i tion, ._. 
and find that claimant did suffer a ;"new 'injury''. .for t~e- -
reasons stated by the Referee. 

-411-

The Board, after reviewing the evidence in this record,
concurs with the Evaluation Division's recommendation.

■ ■ ORDER ■
The claimant is hereby granted an additional award of

temporary total’disability compensation from May 29, 1979'
through August 30, 1979 and an additional award of compensation
equal to 15% unscheduled disability for his low back injury
and an award of compensation equal to 5%' scheduled disability
for his loss of use of his right foot. ' ' •

WCB CASE NO. 80 848 Januarv • 20, 1981
MARTIN J.'LeDOUX, CLAIMANT
Keith Block, Claimant's Atty. ■ . . ..
Lang, Klein, et al, and, David Horne, Employer's Attys.
SAIF, Legal Services, Defense Atty. ■ • •
Request for Review by Carrier

Wausau insurance Companies (Wausau) seeks Board review
of the Referee's order.which set aside its denial of claimant',
new injury claim and assessed a penalty for its "persistent"  
dehia 1'. The''Referee found' that Wausau continued to deny
this claim without any. supporting information and found  chat
this' constituted unreasonable delay  in payment of  temporary ,
total'disability compensation" to the claimant. Wausau contends
that  it's denial of the claimant's new injury claim should ;be;
reinstated and affirmed because the claimant's current ■
condition is due to an aggravation of his 1978 injury.
Further, Wausau contends the award of penalties is without
legal or factual foundation.

We find that the Referee correctly recited the facts of
this case in his Opinion and Order.

After a de novo review of the record in this case, v/e
modify' the’ Referee' s order’. 'We concur with the Referee that
Wausau is responsible 'for the claimant's current condition .  .
and find that claimant did suffer a :"new 'injury"  for the.
reasons stated by the Referee.
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do pot find that the Referee's a~~~d of a penalty in 
this case is justified. The evidence indicates that at the­
time Wausau entered.its original denial, it had information 
which raised a reasonable question of whether or not the 
claimant's current condition was due to his 1978 injury and 
represented a worsening thereof or whether it arose out of 
the course of his employment with this employer and was the 
responsibility of Wausau. The denial wai issued in a timely 
manner and was reasonable when it was issued. However, the 
Referee felt that Wausau's per~istence in a continuing denial 
of this claim was unreasonable after it had been ·advised by 
Dr. Carr that the claimant's current condition was related 
to his on-going work activities and that this last.employment 

definiteiy contributed to his back c:Ondition. The~ Referee 
felt that a denial either made or maintained-complete absence 
of tenable supporting information was unreasonable. He felt 
that Wausau's conduct unreasonably delayed· the payment of 
temporary total disability compensation to the claimant for 
the period from April 3, 1980 to the date of his Opinion and 
Order and assessed a penalty for 15% of that amount. 

We do nbt find that Wausau's continuing action in 
denying responsibility for this claim was unreasonable. Dr. 
Carr 1 s report in January 1980 was but one piece of information 
for the insurer to consider in this case .. The carrier has 
the responsibility to process the claim and to evaluate all 
medical evidence provided to it. In this case, Wausau felt 
that the totality of the evidence did not support the claimant's 
claim for a "new injury." We do not find that under these 
circumstances Wausau's persistence in denying responsibility 
for this claim constitutes unreasonable delay in the payment 
of compensation. Based on this finding, we do not find that 
claimant is entitled to a penalty as awarded by the Referee. 
and reverse that portion of his order. 

ORDER 

The Referee's Opinion and Order dated June 2, 1980 is 
modified. 

That portion of the Referee's order which order~d the 
Employers Insurance of Wausau to pay to the claimant an 
amount equal to 15% of the temporary total disability compensation 
payable to the claimant for the period of April 3, 1980 to 
the d~te of its Opinion and Order is reversed. 

The remainder of the Referee's order is affirmed. 

-412-

We do not find that the Referee's a\v;rd of a penalty in 
this case is justified. The evidence indicates that at the 
time Wausau entered its original denial, it had information
which raised a reasonable question of whether or not the
claimant's current condition was due to his 1978 injury and
represented a worsening thereof or v/hether it arose out of
the course of his employment with this employer and was the
responsibility of V/ausau. The denial was issued in a timely
manner and was reasonable when it was issued. However, the
Referee felt that VJausau's persistence in a continuing denial
of this claim was unreasonable after it had been advised by
Dr. Carr that the claimant's current condition was related
to his on going work activities and that this last.employment
definitely contributed to his back condition. The" Referee
felt that a denial either made or maintained complete absence
of tenable supporting information was unreasonable. He felt
that Wausau's conduct unreasonably delayed the payment of
temporary total disability compensation to the claimant for
the period from April 3, 1980 to the date of his Opinion and
Order and assessed a penalty for 15% of that amount.

VJe do not find that Wausau's continuing action in 
denying responsibility for this claim was unreasonable. Dr.
Carr's report in January 1980 was but one piece of information
for the insurer to consider in this case. The carrier has
the responsibility to process the claim and to evaluate all
medical evidence provided to it. In this case, Wausau felt
that the totality of the evidence did not support the claimant's
claim for a "new injury." We do not find that under these
circumstances Wausau's persistence in denying responsibility
for this claim constitutes unreasonable delay in the payment
of compensation. Based on this finding, we do not find that
claimant is entitled to a penalty as awarded by the Referee
and reverse that portion of his order.

ORDER

The Referee's Opinion and Order dated June 2 1980 is 
modified.

That portion of the Referee's order which ordered the
Employers Insurance of Wausau to pay to the claimant an
amount equal to 15% of the temporary total disability compensation
payable to the claimant for the period of April 3, 1980 to
the date of its Opinion and Order is reversed.

The remainder of the Referee's order is affirmed.
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CASE NO. 79~10, 770 · January 20, 1981 

TYLER G. McHUGH, CLAIMANT 
Blackhurst, Hornecker, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request.for Review by SAIF 

The SAIF Corporation (SA~F) seeks Board review of the. 
Referee: s order which ordered it to_ pay the_ cla'imant $21. 25 
a month _f~r the heating of his hot tub and_granted the 
claimant's attornev a fee. The SAIF contends it is not 

-< • 

responsible for this. 

We find the Referee correctly recited the facts of this 
case in his order. 

After de nova review of the record in this case, we 
iev~rse the Referee. We do not find that the SAIF is ob­
ligated to pay for the increase in the craimant's electrical 
bills senerated by his use·of the hot tub. Under ORS 656.245, 
.the phrase "other related services" makes it clear that the 
term "medical services" is to be given a broad interpre­
tation. Under this view, the Board found the SAIF was 
responsible to provide the hot tub for the claimant 1 s use. 
However, we do not feel the increased cost of electricity to 
heat the hot tub can be included in "other related services. 11 

Even giving.a.broad interpretation to· the statute, we find · 
that at some point a limit has to be established. In this 
case, while we feel the claimant is entitled to have the,, 
SAIF provide a hot tub for his use~ however, ~e.do not £in~. 
that he is entitled to have the SAIF;.pursuant to ORS .. 656.245, 
pay for the increase in- his electri~al biil 0 due.to his use' 
of the hot tub. Therefore, we reinstate the sAIF 1 s· july 2~ 
1979 denial and affirm it. 

ORDER 

The Referee's order dated May 23, 1980 i~ reversed in 
its entirety. 

The SAIF Coiporation's denial dated July 2,. 1979 is 
reinstated-and affirmed. 

;_413-

WCB CASE NO. 79 10, 770 January 20, 1981

TYLER G. MCHUGH, CLAIMANT
Blackhurst, Hornecker, et al. Claimant's Attys..
SAIF, Legal Services, Defense Atty.
Request.for Review by SAIF

.The  SAIF Corporation (SAIF) seeks Board review of the
Referee.'s order which ordered it to, pay the claimant $21.25
a month for the heating of his hot tub and.granted the
claimant's attorney a fee. The SAIF contends it is not
responsible for this.

We find the Referee correctly recited the facts of this
case in his order.

After de novo review of the record in this case, we
reverse the Referee. We do not find that the SAIF is ob­
ligated to pay for the increase in the claimant's electrical
bills generated by his use'of the hot tub. . Under ORS 656.245,
.the phrase "other related services" makes it clear that the
term "medical services" is to be given a broad interpre­
tation. Under this view, the Board found the SAIF was
responsible to provide the hot tub for the claimant's use. 
However, we do not feel the increased cost of electricity to
heat the hot tub can be included in "other related services."
Even giving. a .broad interpretation to the statute, we find
that at some point a limit has to be established. In this
case, while we feel the claimant is entitled to have the . ,
SAIF provide a hot tub for his use> however, .we.do not find'
that he is entitled to have the SAIF, .pursuant to ORS ''65 6.245,
pay for the increase in his electrical bill due.to his. .use.
of the hot tub. Therefore, we reinstate the SAIF's' July 2,
1979 denial and affirm it.

 . ' ORDER L . .   • • . ,

The Referee's order dated May 23, 1980 is .reversed in 
its entirety.

The SAIF Corporation's denial dated July 2,. 1979 is 
reinstated'and affirmed.
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CASE NO. 78-5125 · 

MARVEAN MILLER, CLAIMANT 
·Ronald A. Fontana, Claimant's Atty. 
SATF, Legal Services, Defense Atty. 
Order of Dismissal 

January 20, 1981 

On November 21, 1980, the Referee issued an Opinion and 
Order in this case. A Request for Review dated December 23, 
1980 was filed with the Workers' Compensation Board by the 
cla·irnant. The employer moved ·to dismiss the claimant-' s Re­
quest for Review on the grounds it was not filed within 30 days 
of the Referee's order. 

We have reviewed the employer's motion and find that it 
is well taken. The claimant failed to timely request the Board 
to review the Referee's order. Therefore, the Board. grants the 
employer's Motion for Dismissal. 

IT IS SO ORDERED. 

CLAIM NO. C 368493 

ROBERT NASH, CLAIMANT 
M. Elliott Lynn, Claimant's Atty. 
SAIF, Leg.al Services, Defense Atty. 
Own Motion Order -Referring for Hearing 

January 20, 1981 

On April 7, 1972·, the claimant S',lffered a compensable 
injury to his right knee. This claim was initially closed 
by Determination Order dated August 1, 1972 which awarded 
the claimant temporary total disability compensation. ·_ The 
claimant's aggravation rights have expired. 

Subsequently, this claim was reopened by the Board 
under its own motiqn jurisdiction. The claim was closed by 
an own motion order dated June 19, 1980 which awarded the 
claimant additional temporary total disability compensation 
and_ compensation equal to 37.5° for 25% loss of the right 
leg. 

:..4-14....: 

--

MARVEAN MILLER, CLAIMANT
Ronald A. Fontana, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order oC Dismissal

WCB CASE NO. 78 5125 January 20, 1981

On November 21, 1980, the Referee issued an Opinion and
Order in this case. A Request for Review dated December 23,
1980 was filed with the Workers' Compensation Board by the
claimant. The employer moved  to dismiss the claimant's Re­
quest for Review on the grounds it was not filed within 30 days
of the Referee's order.

We have reviewed the employer's motion and find that it
is well taken. The claimant failed to timely request the Board
to review the Referee's order. Therefore, the Board grants the
employer's Motion for Dismissal.

IT IS SO ORDERED.

CLAIM NO. C 368493 January 20, 1981

ROBERT NASH, CLAIMANT
M. Elliott Lynn, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Hearing

On April 7, 1972, the claimant suffered a compensable
injury to his right knee. This claim was initially closed
by Determination Order dated August 1, 1972 which awarded
the claimant temporary total disability compensation. . The
claimant's aggravation rights have expired.

Subsequently, this claim was reopened by the Board
under its own motion jurisdiction. The claim was closed by
an own motion order dated June 19, 1980 which awarded the
claimant additional temporary total disability compensation
and compensation equal to 37.5° for 25% loss of the right
leg.

m
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12, 1980,~the claimant, by and through his 
attorney, requested the Boa;d reo~e~ this claim under its 
own motion jurisdiction. The claimant indicated that after 
undergoing surgery in Aprii 1979, ,he was released ·f~om the t 

hospital and was to have been provided,crutches . .Howeverf 
for some reason this was not ·done. On Apri·l 20, 1979 ,' wnile 
at home, the claimant fell while-carrying a glas~ of water ~ 
and injured his right hand.· The claimant, requeits the Board 
reopen this claim and accept the April 20, 1979~injury to 
the left index finger as a compensable injury resulting from 
his knee surgery. Further, the claimant contends that he 
dev~loped a manic depressive.reaction which was in existence 
prior to his industrial injury, but had been aggravated by 
his injury and .permanently worsened. The claimant attached 
reports .. :fr·om· ·Dr: Boucher-Leif.. The claimant contends that 

.. · .he now has ·a .permanently bent index finger, -~nd that because 
of this and his knee injury and psychiatric condition, he is 
unable to work .. 

. On August 14, 19.80, Dr. Boucher-Leif reported that she 
had ·e}~amined ·the claimant in October 1978 for the SAIF · 
Corpora.tion:~ . Dr .. Boucher·..:.Leif stated that her diagnosis ·was 
a manic .. depressive reaction "of long-standing and present ... 
pri~r.'to the claimantis industr'ial injury of Apr.il 2, 1972~"-

. It ·was Dr~ Boucher-Leif's opinion that this .cori.dition was 
) . . ·, . . , . . 

definitely iigr~vat~d by that accident and ·undoubtedly made~ 
perma~entlj wors~. · 

" , • -.~ ' I < ' • • 

0~ -D~~~cib~r ~i;~ 1980 ~h~ SAIF torporation advised the 
Board that it opposed an own'mo'tion order reopening this 
claim a~d· pro:.riding b:-eatmcint for the claimant's psychi'atric 
conditibn and'lef~ ind~x finger injur~. It did riot feel· 
that either of th~s~ cohditidns wer~ reiated to the injury· 
ior which this cla{~ was:;~tablished. 

We have reviewed t~~ evide~c~ forwarded tb us by the 
parties in tpfs· ,case a.nd find that it would ·be in the best 
interest of j0siice if this case were referred to the He~rings 
Division .. to 'be s_et for hearing. The hearing shall be set 
a~~ t~~ ~~feree sh~il determine whether or not ·the claimant's 
left index fingef·injury and psychiatric' condition are 
related io his. April:_7·, · 1972 injury and the treatment he has 
received for it. Further, the Referee shall. determine if 
the claimant's· condition is related'to the 1972 injury or 
has worsened to justify the reopening of-this claim under 
the Board's own motion jurisdiction. Upon the conclusion of· 
the hearing,_-the,Referee·shiil pause a tianscript,of the 
pr9ceedings to be prepared. · Th·e Re;feree shall. forward. the 
tr~nscript, all the .other exhibits introduced at- the hearing 
and a recommendation in this case. to the Board for its 
consideration. 

IT IS SO ORDERED. 

-415-

On ■ September. 12 1980, >;the claimant, by and through his
attorney, requested the Board reopen this claim under its
own motion jurisdiction. The claimant indicated that after
undergoing surgery in,April 1979, ,he was released from the ,
hospital and was to have been provided■crutches. . .However,
for some reason this was not done, On April 20, 1979, while
at home, the claimant fell while • carrying a glass of water
and injured his right hand.' The claimant requests the Board
reopen this claim and accept the April 20, 1979"injury to
the left index finger as a compensable injury resulting from
his knee surgery. Further, the claimant contends that he
developed a manic depressive.reaction which was in existence
prior to his industrial injury, but had been aggravated by
his injury and .permanently worsened. The claimant attached
reports. 'from 'Dr.' Boucher Leif. ■ The claimant contends that

•■■■.he now 'has 'a. .permanently bent index finger,  and that because
of this and his knee injury and psychiatric'condition, he is
unable to work..’ . • •

On August 14, 19.80, Dr. Boucher Leif reported that she
had examined the claimant ,in October 1978 for the SAIF 
■Corporation ., . Dr., Boucher Leif stated that her diagnosis was
a ma,nic,.depressive reaction "of long standing and present
prior to the claimant's industrial injury of April 2, 1972." 

,.It  was Dr'. Boucher Leif' s opinion that this .condition was
definitely aggravated by that accident and undoubtedly made'
permanently’ worse. . ' ’ ' ’ . . '

On  December'18 1980 'the SAIF Corporation advised the •
Board that it. opposed an ,owh 'mo'tion order reopening this
claim and. providing., treatment' for the claimant's psychi'atric
condition and'.lefV index finger injury. It did not feel •  
that either of these conditions were related to the injury
for which this claim' was'established.

: We have reviewed the evidence forwarded t'o us by the
parties in this’ca'se and find that if would be in the best
interest of gustice if this case were referred .to • the Hearings
Division,to ’be s.et for hearing. The hearing shall be set
and the Referee shall d.etermine whether or not the claimant's
left index finger ‘injury and psychiatric'condition are
related to his. April.'.7', ' 197.2 injury and the treatment he has
received for it. Further, the Referee shall’determine if
the claimant's condition is related 'to the 1972 injury or
has worsened to justify the reopening of this claim under
the Board's own motion jurisdiction. Upon the conclusion of'
the hearing,  the,Referee shall cause a transcript,of the
proceedings to be prepared. The Referee shall.forward.the
transcript, all the .other exhibits introduced at the hearing
and a recommendation in this case, to the Board for its
consideration.

IT IS SO ORDERED.
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CASE NO. 79-4700 January 20, 1981 

NORMAN OLDS, CLAIMANT 
Richardson, Murphy & Nelson, Claimant's Attys. 
Keith Skelton, Employer's Atty. 
SAIF, .Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross Request by Employer 

The claimant and the employer/insurer seek Board review 
of the Referee's order entered in this case. The ·claimant 
contends that the Referee erred -in approving the denials 
issued by the employer/insurer of his claim for his psychiatric 
condition. The employer contends the Referee granted claimant . 
an excessive award of- permanent partial disability compensation. 

· We find that the Referee correctly recited the facts of 
this case in. his order. 

After a de novo review of the record in this case, we 
:modify the Referee's order. We conc.ur with the Referee's 
affirmation of the employer/carrier's denial of responsibility 
for the claimant's psychiatric condition. Dr. Achord was of 
the opinion that there is a direct relationship between the 
claimant's June 22, 1977 industrial injury~and his psychological 
problems including his attempted suicide. Dr. Firley als6 
opines that there are several factors contributing to the 
clainant's depression, including his right shoulder injury 
and the resulting unemployment the ~laimant faces. However, 
Dr. Quan was of the opinion that claimant's psychiatric 
problems are not related to his injury. The Orthopaedic 
Consultants also felt that the claimant had a pre-existing 
psychological disorder which was unrelated to his industrial 
injury and that he needed continuing treatment for that 
condition. Based on the -record in this case, we do not f_ind 
that the claimant has carried his burdeh of proof by establishing 
that his psychiatric condition is related .to ·his industrial · 
injury. Further, we do not ~ind that the preponderance of 
the evidence establishes the claimant's pre-existing psychological 
condition was worsened by his industrial injury. Therefore, 
the Board affirms the Referee's affirmation of the denials 
issued by the employer/carrier of responsibility for the 
claimant's psychiatric condition. 

We f~nd that the award of permanent partial disability 
compensation granted by the Referee is excessive. We also 
find that the award of compensation granted by the •Determina­
tion Order does not accurately reflect the claimant's loss 
of wage earning capacity due to this injury. 
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WCB CASE NO. 79 4700 January 20, 1981

NORMAN OLDS, CLAIMANT
Richardson, Murphy & Nelson, Claimant's Attys.
Keith Skelton, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant
Cross Request by Employer

The claimant and the employer/insurer seek Board review
of the Referee's order entered in this case. The claimant
contends that the Referee erred in approving the denials
issued by the employer/insurer of his claim for his psychiatric
condition. The employer contends the Referee granted claimant
an excessive award of permanent partial disability compensation.

We find that the Referee correctly recited the facts of
this case in his order.

After a de novo review of the record in this case, we
modify the Referee’s order. We concur with the Referee's
affirmation of the erriployer/carrier's denial of responsibility
for the claimant's psychiatric condition. Dr. Achord was of
the opinion that there is a direct relationship between the
claimant's June 22 , 1977 industrial injury and his psychological
problems including his attempted suicide. Dr. Farley also
opines that there are several factors contributing to the
claimant's depression, including his right shoulder injury
and the resulting unemployment the claimant faces. However,
Dr. Quan was of the opinion that claimant's psychiatric
problems are not related to his injury. The Orthopaedic
Consultants also felt that the claimant had a pre existing
psychological disorder which was unrelated to his industrial
injury and that he needed continuing treatment for that
condition. Based on the record in this case, we do not find
that the claimant has carried his burden of proof by establishing
that his psychiatric condition is related to his industrial
injury. Further, we do not find that the preponderance of
the evidence establishes the claimant's pre existing psychological
condition was worsened by his industrial injury. Therefore,
the Board affirms the Referee's affirmation of the denials
issued by the employer/carrier of responsibility for the
claimant's psychiatric condition.

We find that the award of permanent partial disability
compensation granted by the Referee is excessive. We also
find that the award of compensation granted by the Determina­
tion Order does not accurately reflect the claimant's loss
of wage earning capacity due to this injury.
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Ort~opaedic Consultants rated the impairment of the 
claimant Is right shoulder as. 1:1il_d. They felt the claimant 
could perform light to medium work. 

The .claimant was evaluated at the William Callahan. 
Center, and.it was the opinion of the medical examiner that 
the claimant was capable of moderate work, not reqtiiripg · 
lifting of over 50 pounds, or repetitive lifting.of over· 25 
pounds, or work above shoulder level or repetitive push-pull 
type activity., and felt that the claimant did require a job 
change. 

The claimant is now approximately 41 years old and has 
an eighth.gra~e education. Testing reveals that. claimant 
has an in~ellectual capacity which falls in the.dull normal 
range.· ~e has worked as a laborer, truck driver and as a 
mill worker. 

We find, after reviewing all this evidence and comparing 
this case·· with numerous other cases we have reviewed, that 
·th~ 6i~ima~t is entitled to ·an award of compensation equal 
to ·20° 'for ·25% unscheduled disability for this injury. This 
award bf ·com~ensation is in lieu of all prior awards of 
unscheduled d~sability foi this injury. 

ORDER 

The Referee's Opinion and Order dated May 6, 1980 1s 
modified. 

The claimant is hereby granted an award of compensation 
equal to 80° for 25% unscheduled disability for his right 
shoulde~ injury. This award of compensation is·in lieu of 
all prior awards of unscheduled disability the claimant .has 
been 'granfed ~or this injury.· 

The remainder of the Referee's order is affirmed . 

..:.417-

9
The Orthopaedic Consultants rated the iinpairment of the

claimant's right shoulder as mild. They felt the claimant
could perform light to medium work.

The claimant was evaluated at the William Callahan .
Center, and.it was the opinion of the medical examiner that
the claimant was capable of moderate work, not requiring
lifting of over 50 pounds, or repetitive lifting'of over'25
pounds, or work above shoulder level or repetitive push pull
type activity, and felt that the claimant did require a job
change.

The claimant is now approximately.41 years old and has
an eighth’grade education. Testing reveals that, claimant
has an intellectual capacity which falls in the dull normal
range.’ He has v;orked as a laborer, truck driver and as a
mill worker.

We find, after reviewing all this' evidence and comparing
this case'with numerous other cases we have reviewed, that
'the claimant is entitled to  an award of compensation equal
to '80° 'for  25% unscheduled disability for this injury. This
.award of  compensation is in lieu of all prior awards of
unscheduled disability for'this injury. '

ORDER

The Referee's Opinion and Order dated May 6, 1980 is
modified.

The claimant is hereby granted an award of compensation
equal to 80° for 25% unscheduled disability for his right
shoulder injury. This award of compensation is•in lieu of'
all prior awards of unscheduled disability the claimant has
been''granted for this injury. 

The remainder of the Referee's order is affirmed.
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CASE NO. 78-8739 January 20, 1981 

JERRY REEVES, CLAIMANT 
David Cromwell, Claimant's Atty. 
Velure, Heysell, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

SWF Plywood co. {SWF) seeks Board review of the Referee's 
order which set aside its denial of the claimantls aggravation 
claim and granted the claimant's attorney a fee. The Referee 
approved the SAIF Corporation's {SAIF) denial of the claimant's 
new injury claim. SWF contends that· under the 11 last injurious 
exposure rule, 11 Conifer Plywood Company (Conifer) (the · 
claimant's employer in September 1978) · and its insurer, 
SAIF, are responsible -for the claimant's current condiiion .. 

The claimant, a 42-year-old spreaderman with SWF, on 
September 10, 1977, suffered a strain of hi~ cervical spine 
Wfl ile ·pushing on a load of veneer core. _Dr. Campagna performed 
a myelogram and found an extruded cervical disc at the C6-C7 
level on the left side. On October 24, 1977, the claimant 
underwent an anterior spinal cord decompression. 

In January 1978, Dr. Campagna reported the claimant 
developed cramping in his left palm. The claimant denied 
any problems with his neck. Dr. Campagna diagnosed the 
claimant's left hand condition as Dupuytren's contratture 
and released the claimant to work as of February 6, 1978. 

Dr. Campagna, on May 9, 1978, reported the cl~imant 
continued having difficulty with his left hand and arm. He 
felt the claimant's condition was stationary, and the claim 
could be closed. Dr. Campagna felt the claimant had mild 
neck disability due to·his September 9, 1977 injury. 

On May 25, 1978, this claim was closed by a Determination 
Order which granted the claimant a period of temporary total 
disability compensation and an award of compensation equal 
to 16° for 5% unscheduled disability for his neck injury. 

The claimant worked for SWF from February 1978 through 
July 1978 at his old job. The claimant went to work for 
Conifer which was insured by the SAIF in July 1978 as a 
"busheler.JI In early September 1978, he reported he had 
again injured his neck while pulling a load of veneer. He 
returned to Dr. Campagna who diagnosed this injury as "nerve 

· root compression C6, left, secondary to protruded cervical 
disk (sic), secondary to accident of S~ptember 1978." 

The SAIF denied this claim on October 11, 1980 based on 
the information given to it by the claimant. The claimant· 
had advised the SAIF his condition was the result of his 
earlier injury with another employer. 
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WCB CASE NO. 78 8739 January 20, 1981

JERRY REEVES, CLAIMANT
David Cromwell, Claimant's Atty.
Velure, Heysell, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

SIVF Plywood Co. (SWF) seeks
order which set aside its denial
claim and granted the claimant's
approved the SAIF Corporation's
new injury claim. SV/F contends
exposure rule," Conifer Plywood
claimant’s employer in September
SAIF, are responsible for the cl

Board review of the Referee's
of the claimant's aggravation
attorney a fee. The Referee
(SAIF) denial of the claimant's
that under the "last injurious
Company (Conifer) (the
1978) and its insurer,

aimant's current condition..

The claimant, a 42 year old spreaderman with SWF, on
September 10, 1977, suffered a strain of his cervical spine
while pushing on a load of veneer core. Dr. Campagna performed
a myelogram and found an extruded cervical disc at the C6 C7
level on the left side. On October 24, 1977, the claimant
underwent an anterior spinal cord decompression.

In January 1978, Dr. Campagna reported the claimant
developed cramping in his left palm. The claimant denied
any problems with his neck. Dr. Campagna diagnosed the
claimant's left hand condition as Dupuytren’s contracture
and released the claimant to work as of February 6, 1978.

Dr. Campagna, on May 9, 1978, reported the claimant
continued having difficulty with his left hand and arm. He
felt the claimant's condition was stationary, and the claim
could be closed. Dr, Campagna felt the claimant had mild
neck disability due tohis September 9, 1977 injury.

m

On May 25, 1978, this claim was closed by a Determination
Order which granted the claimant a period of temporary total
disability compensation and an award of compensation equal
to 16® for 5% unscheduled disability for his neck injury.

The claimant worked for SWF from February 1978 through
July 1978 at his old job. The claimant went to work for
Conifer which was insured by the SAIF in July 1978 as a
"busheler." In early September 1978, he reported he had
again injured his neck while pulling a load of veneer. He
returned to Dr. Campagna who diagnosed this injury as "nerve
root compression C6, left, secondary to protruded cervical
disk (sic), secondary to accident of September 1978."

The SAIF denied this claim on October li, 1980 based on
the information given to it by the claimant. The claimant
had advised the SAIF his condition was the result of his
earlier injury with another employer.
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October 18, 1978, SW:E' denied the claimant's aggravat­
ion claim on ·the basis that he had suffered a new /~jury 
while employed by Conifer. 

The claimant was hospitalized in October 1978 and 
underwent a myelograrn. The diagnosis was "cervical spondyl­
osis, primarily at the CS-6 level." 

On January 12, ·1979, Dr. D. Smith reported the claimant 
was complaining of continuing left neck-shoulder-arm-pain, 
headaches, jumping movements in his left triceps with weakness 
and atrophy of the triceps muscle and arm. Dr. Smith found 
the claimant had a full range of motion in his ·neck but had 
pain with certain movements. Dr .. Smith opined the ciaimant's 
problems were related to spondylotic changes at the_ CS-6 
level. He felt this problem could be surgically treated. 
Dr. Smith stated, "I believe that his (the claimant's) 
complaints at this time are the direct result of a basic 
aggravation of his original condition which has been largely 
precipitated and made acute by his most rec_ent working 
injury. of 2· September 1978. However, I.believe that the 
basic progressive nature of this complaint would sugge~t 
that the k~y fundafuental· features of this have been retained 
ever·s~ri'ce his original evaluation in October of 1977." 

The Co111pliance Division, on January 16, ,1979, issued an 
Order Designating Paying Agent Pursuant to ORS 656.307. · SWF 
was ordered to provid~ workers' compensation benefits· to the 
claimant. , 

Dr. Campagna, on January 23, 1979, reported he had 
released the claimant to return to work on December 4, 1978. 
However, six days later, Dr. Gosch reported the claimant had 
been unable to return to work on December 4., 197 8; 

On February 7, 1979, Dr. Smith reported he felt the 
claimant should undergo an anterior discectomy at CS-6 with 
bilateral decompression and/or fusion and removal-of a 
methyl rnethacrylate plug at the C6-7 level. This was performed 
on February 8, 1979. 

-419,;. 

On October 18, 1978 , SWF denied the claimant 's_aggravat 
ion claim on  the basis that he had suffered a new injury
while employed by Conifer.

The claimant was hospitalized in October 1978 and
underwent a myelogram. The diagnosis was "cervical spondyl­
osis, primarily at the C5 6 level."

On January 12, '1979, Dr. D. Smith reported the claimant
was complaining of continuing left neck shoulder arm pain,
headaches, jumping movements in his left triceps v;ith weakness
and atrophy of the triceps muscle and arm. Dr. Smith found
the claimant had a full range of motion in his neck but had
pain with certain movements. Dr.. Smith opined the claimant's
problems were related to spondylotic changes.at the C5 6
level. He felt this problem could be surgically treated.
Dr. Smith stated, "I believe that his (the claimant's)
complaints at this time are the direct result of a basic
aggravation of his original condition which has been largely
precipitated and made acute by his most recent working
injury of 2 September 1978. However, I.believe that the
basic progressive nature of this complaint would suggest
that the key fundamental features of this have been retained
ever since his original evaluation in October of 1977."

The Compliance Division, on January 16, .1979, issued an 
Order Designating Paying Agent Pursuant to ORS 656.307. ' SVJF
was,ordered to provide workers' compensation benefits’ to the
claimant.

Dr. Campagna, on January 23, 1979, reported he had
released the claimant to return to work on December 4, 1978.
However, six days later. Dr. Gosch reported the claimant had
been unable to return to work on December 4 , 1978.

On February 7, 1979, Dr. Smith reported he felt the
claimant should undergo an anterior discectomy at C5 6 with
bilateral decompression and/or fusion and removal of a
methyl methacrylate plug at the C6 7 level. This was performed
on February 8, 1979.
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June 1979, Dr. Smith opined that the original injury 
the claimant had suffered probably produced an acute cervical -
herniated disc associated with spondylosis at the C6-7 level 
on the left which-was treated by Dr.- Campagna. He felt the 
September 1978 injury aggravated the claimant's condition 
and concluded the aggravation produced the majority of the 
claimant's problems. He concluded that, although the claimant 
had had a pre-existing condition (due to the 1977 injury), 
the second injury, in all likelihood, produced acute symptoms 
but coristituted an aggravation of the pre-existing condition 
as it manifested at C5-6 and "was a result then more directly 
of the second injury." In Septer.-iber 1979, Dr. Smith indicated 
he had treated the claimant for spondylosis with spondylotic 
and nerve root compression pain at the C5-6_ level associated 
with a solid fusion at C6-7 resulting from an injury in 
September_ 1978. 

On Fe_bruary 19, 1980, Dr. Smith, in response to a 
letter from the attorney representing SAIF, stated the 
claiwant had a spondylotic condition with an acute disc. 
herniation at the time he was originally treated by Dr. 
Campa~n~. ~He·.fel~ Dr.' campagna's operation ~as successful in 
relieving the specific aspects of the nerve root compression. 
It had been Dr. Smith's experience that in cases of significant 
spondylosis, many of the spondylotic lesions would subseque~tly 
develop signs and symptoms ·of the spondylotic process which then 
became the "clinical problem." He :Stated, " ... I believe this is 
a natural aftermath of the condition for which the claimant un­
derwent the surgery and that the changes in the mechanics of the 
cervical spine as they were influenced by a fusion at C6-7 most 
likely rendered the CS-6 level symptomatic as w~ll." 

The Referee found, based on Dr. Smith's opinion, that in 
September 1978 the claimant sustained an aggravation·of his 
1977 injury rather than a new injury. 

After a de nova review of the record in this case, we re­
verse the Referee's order. Dr. Campagna, who treated the 
claimant after both of his'injuries, relates the claimant's 
condition in September 1978, not to the 1977 injury, but to 
the September 1978 injury. 

Dr. Smith, the claimant's current treating physician, 
felt the claimant's condition was "more directly" a result of 
the 1978 injury than of the 19J7 injury. 

After the 1977 injury, the claimant returned to his regular 
job with SWP and worked at that job until July 1978. In July, 
he went to work for Conifer, performing the same job, but at 
a faster pace. He continued to work for Conifer up until the 
time of the second injury. After this injury, the claimant 
required additional medical care and treatment. • 
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In June 1979, Dr. Smith opined that the original injury
the claimant had suffered probably produced an acute cervical
herniated disc associated with spondylosis at the C6 7 level
on the left which was treated by Dr.' Campagna. He felt the
September 1978 injury aggravated the claimant's condition
and concluded the aggravation produced the majority of the
claimant's problems. He concluded that, although the claimant
had had a pre existing condition (due to the 1977 injury),
the second injury, in all likelihood, produced acute symptoms
but constituted an aggravation of the pre existing condition
as it manifested at C5 6 and "was a result then more directly
of the second injury." In September 1979, Dr. Smith indicated
he had treated the claimant for spondylosis with spondylotic
and nerve root compression pain at the C5 6. level associated
with a solid fusion at C6 7 resulting from an injury in 
September 1978.

On February 19, 1980, Dr. Smith, in response to a
letter from the attorney representing SAIF, stated the
claimant had a spondylotic condition with an acute disc_
herniation at the time he was originally treated by Dr.
Campagna.:.cHe'. felt Dr. Campagna' s operation was successful in
relieving the specific aspects of the nerve root compression.
It had been Dr. Smith's experience that in cases of significant
spondylosis, many of the spondylotic lesions would subsequently
develop signs and symptoms of the spondylotic process which then
became the "clinical problem." He stated, "...I believe this is 
a natural aftermath of the condition for which the claimant un 
derv/ent the surgery and that the changes in the mechanics of the
cervical spine as they were influenced by a fusion at C6 7 most
likely rendered the C5 6 level symptomatic as well."

m

The Referee found, based on Dr. Smith's opinion, that in 
September 1978 the claimant sustained an aggravation of his
1977 injury rather than a new injury.

After a de novo review of the record in this case, we re­
verse the Referee's order. Dr. Campagna, who treated the
claimant after both of his'injuries, relates the claimant's
condition in September 1978, not to the 1977 injury, but to
the September 1978 injury.

Dr. Smith, the claimant's current treating physician,
felt the claimant's condition was "more directly" a result of
the 1978 injury than of the 1977 injury.

After the 1977 injury, the claimant returned to his regular
job v/ith SWF and worked at that job until July 1978. In July,
he v/ent to work for Conifer, performing the same job, but at
a faster pace. He continued to work for Conifer up until the
time of the second injury. After this injury, the claimant
required additional medical care and treatment.
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find that the· g·reate·r -weight of the evidence establishes 
that the claimant sustain·ea- ·a:. -new injury while employed at 
Conifer in September 1978 .. "The medical evidence clearly relates 
the claimant'~ condition following his 1978 injury, not to a 
worsening of his condition due to the 1977 injury, but to a new 
injury occurring September 1978. 

ORDER 

The Referee's order dated May· 9, 1980 is reversed. 

The SVlF Plywood Company's denial of the claimant's aggravation 
claim is restored and affirmed. 

·The SAIF Corporation's- denial of the claimant's new injury 
claim is set aside and the claim is remanded to it for acceptance 
and payment of compensation and other benefits provided for by 
law until closed pursuant-to ORS 656.268. The Referee's award 
of an attorney fee to claimant's attorney shall be paid by the 
SAIF Corporation. 

. ' . . 
The parties shall make the neces~ary adjustments so·~~that the 

SWF Plywood company is reimbursed for the payments it had made 
pursuant to Order Designating Paying Agent Pursuant to ORS 
656.307 and the Referee's Opinion and Order. 

CLAIM NQ_. C 103538 

MABEL J. SCHALLBERGER, CLAIMANT 
SAIF, Legal services, Defense Atty. 
Own Motion Order 

January 20, 1981 

On December 31, 1980, the SAIF Corporation (SAIF) for­
warded various information to the Board in this claim for 
the claimant's November 17, 1967 back injury. It adv:i..sed 
the Board the claimant's ~ggravation rights had expired and 
it was referring this claim to the Board to be considered 
under its own mo_tion jurisdiction. Attached were"' copies of 
medical reports from the Orthopaedic Consultants and Dr. 
Cherry. 

The Orthop·aedic Consultants, on December 15, 1980,· re­
ported the claimant's condition was stationary and that they 
saw no reason to reopen this claim. They fe+t the claimant's 
symptoms were the result of a gradual progression of her 
pre-existing severe degenerative disc disease and arthritis. 

-421-

V?e find that the greater weight of the evidence establishes
that the claimant sustain'ed'a new injury while employed at
Conifer in September 1978. 'The medical evidence clearly relates
the claimant's condition following his 1978 injury, not to a
worsening of his condition due to the 1977 injury, but to a new
injury occurring September 1978.

ORDER

The Referee's order dated May 9, 1980 is reversed.

The SV7F Plywood Company's denial of the claimant's aggravation
claim is restored and affirmed.

• The SAIF Corporation's' denial of the claimant's new injury
claim is set aside and the claim is remanded to it for acceptance
and payment of compensation and other benefits provided for by
law until closed pursuant to ORS 656.268. The Referee's award
of an attorney fee to claimant's attorney shall be paid by the
SAIF Corporation.

The parties shall make the necessary adjustments so '.that the
SWF Plywood Company is reimbursed for the payments it had made
pursuant to Order Designating Paying Agent Pursuant to ORS
656.307 and the Referee's Opinion and Order,

m

January 20, 1981CLAIM NO... C 103538

MABEL J, SCHALLBERGER, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

On December 31, 1980, the SAIF Corporation (SAIF) for­
warded various information to the Board in this claim for
the claimant's November 17, 1967 back injury. It advised
the Board the claimant's aggravation rights had expired and
it was referring this claim to the Board to be, considered
under its own motion jurisdiction. Attached were' copies of
medical reports from the Orthopaedic Consultants and Dr.
Cherry.

The Orthopaedic Consultants, on December 15, 1980,'re­
ported the claimant's condition was stationary and that they
saw no reason to reopen this claim. They felt the claimant's
symptoms were the result of a gradual progression of her
pre existing severe degenerative disc disease and arthritis.
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Dr. Cherry, in Oc.tober 19 8 0, had reported he: felt, ·the 
claimant continued to have a chronic back strain,with severe 
at tacks of charley-ho'rs~s in her leg muscles. He felt she 
was unable to work on a full-time basis. 

The S/\IF indicated it opposed a.n own motion order reop­
ening this claim for the claimant's current treatment. It 
felt the claimant's current problems were due to her pre­
existing severe degenerative disc disease and arthritis and 
not to her on-the-job injury. 

We have reviewed the information provided to us by the 
SAD'. We are unable to find that this information is suf f ic­
ient to warrant reopening of this claim. The evidence does 
not relate the claimant's current problems to her November 17, 
1967 back injury or a worsening of her condition due to that · 
injury. Therefore, we will not order this claim reopened. 

ORDER 

This claim shall not be reopened at this time under the 
Board's own motion jurisdiction. 

CLAIM NO. FC 373434 

IRIS F. YOUNG, CLAIMANT 
Doblie & Francesconi, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

January 20, 1981 

The Board issued its Own Motion Determination in the­
above-enti tled matter on January 6, 1981. In that Order the 
Board failed to award claimant's attorney a reasonable attorney 
fee for his efforts on claimant's behalf on the issue of ex­
tent of permanent partial disability. 

Claimant's attorney is hereby granted as and for a reason­
able attorney fee 25% of the increased award granted by our 
Order for unscheduled disability, not to exceed $250, payable 

·out of the increased award. 

The remainder of our Order remains unchanged. 

IT IS SO ORDERED. 
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Dr. Cherry, in October 1980, had reported he,; felt,'the
claimant continued to .have a chronic back strain^with severe
attacks of charley horses in her leg muscles. He felt she
was unable to work on a full time basis.

The SAIF indicated it opj:>osed an own motion order reop­
ening this claim for the claimant's current treatment. It 
felt the claimant's current problems were due to her pre­
existing severe degenerative disc disease and arthritis and
not to her on the job injury.

We have reviewed the information provided'to us by the
SAIF. We are unable to find that this information is suffic­
ient to warrant reopening of this claim. The evidence does
not relate the claimant's current problems to her Movember 17,
1967 back injury or a worsening of her condition due to that
injury. Therefore, we will not order this claim reopened.

ORDER

This claim shall not be reopened at this time under the 
Board's own motion jurisdiction.

CLAIM NO. FC 373434 January 20, 1981

IRIS F. YOUNG, CLAIMANT
Doblie & Francesconi, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

The Board issued its Own Motion Determination in the^
above entitled matter on January 6, 1981. In that Order the
Board failed to award claimant's attorney a reasonable attorney
fee for his efforts on claimant's behalf on the issue of ex­
tent of permanent partial disability.

Claimant's attorney is hereby granted as and for a reason­
able attorney fee 25% of the increased award granted by our
Order for unscheduled disability, not to exceed $250, payable
out of the increased award.

The remainder of our Order remains unchanged.

IT IS SO ORDERED.

m
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CASE NO. 77-3225 

PAULL. HART, CLAIMANT. 
Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Cla~mant 

_January 26, 1981 

The claimant seeks Board·review of the Referee's Opinion 
and Order which:. (1) Approved the employer/carrier's denial 
of his claim for a hearing loss in his right ear; (2) granted 
the claimant an award of compensation equal to 45° for 30% 
loss of his left leg; ( 3) af f irr.1ed. the employer /carrier I s 
denial of responsibility for the claimant's low back condi­
tion; and (4) found the claimant's left knee condition was not 
compensable. The claimant contends that his h·earing loss is 
compensable and that he is entitled to an unscheduled dis­
ability award for-his hip injury and that his low back 
condition. is compensable. 

We find that the Referee correctly recited the facts of 
this case in his Opinion and Order. 

After a de novo review of the record in this case, the 
Board modifies the Referee 1 s order. We agree with the 
Referee that the left knee and hearing loss in the claimant's 
right ear are not compensable and would affirm the Referee's 
decision on these matters. We find that the preponderance 
of the medical evidence supports the affirmation 9£ these 
denials. Dr. Schwartz does not relate the surgery performed 
on the left knee in December of 1976 to the claimant's 
original injury. Further, Dr. Ventura found that, prior to 
his .industrial injury, the claimant had a significant hear­
ing loss in his right ear. We find the evidence does not 
establish a relationship between the left knee condition and 

.the hearing loss in the ·right ear to the claimant's December 
8, 1975 injury. 

Concerning the issue of the claimant's-entitlement to 
an award of unscheduled disability for his hip and back 
injury, we find that he is entitled only to a scheduled 
disability award. The claimant has received an award of 
compensation equal to.22.5° for 15% loss of his left leg. 
The claimant's injury was diagnosed as a fracture of the 
cervical neck of the left femur. OAR 436-65-535(3) states: 
11 The leg begins with: the knee ,joint and includes all struc­
tures of the lower extremity proximal thereto, including the 
femoral head and acetabulum." The medical evidence in this 
case does not establish that the claimant's injury was 
outside the area described by this rule. Therefore, we find 
the claimant is entitled only to an award of scheduled 
disability for this injury. Further, we find that the award 
granted by the Referee in this case is excessive. The 
medical evidence indicates the claimant has a minimal loss 
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WCB CASE NO. 77 3225

PAUL L. HART, CLAIMANT'
Pozzi, Wilson, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

January 26, 1981

The claimant seeks Board'review of the Referee's Opinion
and Order which:. (1) Approved the employer/carrier's denial
of his claim for a hearing loss in his right ear; (2) granted
the claimant an award of compensation equal to 45° for 30%
loss of his left leg; (3) affirmed, the employer/carrier's
denial of responsibility for the claimant's low back' condi­
tion; and (4) found the claimant's left knee condition was not
compensable. The claimant contends that his hearing loss is
compensable and that he is entitled to an unscheduled dis­
ability award for his hip injury and that his low back
condition.is compensable.

We find that the Referee correctly recited the facts of
this case in his Opinion and Order.

After a de novo review of the record in this case, the
Board modifies the Referee's order. We agree with the
Referee that the left knee and hearing loss in the claimant's
right ear are not compensable and would affirm the Referee's
decision on these matters. We find that the preponderance
of the medical evidence supports the affirmation of these
denials. Dr. Schwartz does not relate the surgery performed
on the left knee in December of 1976 to the claimant's
original injury. Further, Dr. Ventura found that, prior to
his .industrial injury, the claimant had a significant hear­
ing loss in his right ear. We find the evidence does not
establish a relationship between the left knee condition and
the hearing loss in the  right ear to the claimant's December
8, 1975 injury.

Concerning the issue of the claimant's entitlement to
an award of unscheduled disability for his hip and back
injury, we find that he is entitled only to a scheduled
disability award. The claimant has received an award of
compensation equal to.22.5° for 15% loss of his left leg.
The claimant's injury was diagnosed as a fracture of the
cervical neck of the left femur. OAR 436 65 535(3) states:
"The leg begins with.the knee joint, and includes all struc­
tures of the lower extremity proximal thereto, including the
femoral head and acetabulum." The medical evidence in this
case does not establish that the claimant's injury was
outside the area described by this rule. Therefore, v;e find
the claimant is entitled only to an award of scheduled
disability for this injury. Further, we find that the award
granted by the Referee in this case is excessive. The
medical evidence indicates the claimant has a minimal loss
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function of his leg due to·this injury. We find that the 
DeterCTination Order entered in this case correctly compensa­
ted the claimant for any loss of function he has due to this 
injury. Therefore, we order the Determination Order re­
stored and affirmed. 

With regards to claimant's contention that he suffered 
a back injury in his original injury, we agree with the 
Referee and affirm the denial of the employer/carrier of 
that condition. The claimant testified that, in his original 
fall, he injured his head and back. However, as was found 
by the Referee, the claimant's testimony is not credible. 
The Orthopaedic Consultants in 1979, based on claimant's 
history given to them, found that he had minimal loss of 
function of his back due to this injury. Approximately a 
year previously they had examined the claimant, and the 
claimant indicated he did not have any back difficulty due 
to his injury. We find that the preponderance of the evi­
dence indicates that claimant did not suffer a back injury 
in his original injury. Therefore, we affirm ~he denial 
issued py the employer/carrier. 

ORDER 

The Referee's order dated May 29, 198~ is modified. 

The Determination Order dated April 5,' 1979 is restored 
and affirmed. 

The remainder of the Referee's order is affirmed. 

WCB CASE NO. 79-5139 

BONNIE LANGFORD, CLAIMANT 
Rick W. Roll, Claimant's Atty. 
G. Howard Cliff, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Review 

January 26, 1981 

The employer seeks Board review of the Referee's Opinion 
and Order which granted the claimant an award of compensation 
equal to 128° for 40% unscheduled disability for his low 
back injury. The employer cont8nds this award of compensation 
is not supported by the evidence in this case. 
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of function of his leg due to'this injury. We find that the 
Determination Order entered in this case correctly compensa
ted the claimant for any loss of function he has due to this
injury. Therefore, we order the Determination Order re
stored and affirmed.

With regards to claimant’s contention that he suffered
a back injury in his original injury, we agree with the
Referee and affirm the denial of the employer/carrier of
that condition. The claimant testified that, in his original
fall, he injured his head and back. However, as was found
by the Referee, the claimant's testimony is not credible.
The Orthopaedic Consultants in 1979, based on claimant's
history given to them, found that he had minimal loss of
function of his back due to this injury. Approximately a
year previously they had examined the claimant, and the
claimant indicated he did not have any back difficulty due
to his injury. We find that the preponderance of the evi­
dence indicates that claimant did not suffer a back injury
in his original injury. Therefore, we affirm "the denial
issued by the employer/carrier.

ORDER

The Referee's order dated May 29, 1980 is modified.

The Determination Order dated April 5,' 1979 is restored
and affirmed.

The remainder of the Referee's order is affirmed.

January 26, 1981WCB CASE NO. 79 5139

BONNIE LANGFORD, CLAIMANT
Rick W. Roll, Claimant's Atty.
G. Howard Cliff, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Order on Review

The employer seeks Board review of the Referee's Opinion
and Order which granted the claimant an award of compensation
equal to 128° for 40% unscheduled disability for his low
back injury. The employer contends this award of compensation
is not supported by the evidence in this case.
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c.1 de novo rc.!V.icw of Ll1i:;; L"l::curcJ, the Board rnodific:,; 
the Referee 1 s order. The claimant is 46 years old and has 
an eigth grade education. She has worked as an a~ricultural 
laborer; waitress, nurse's aide and machine operator in a 
drapery shop. The medical evidence indicated the claimant 
should not engage in any w6rk which requires heavy lifting, 
stooping or bending. The myelogram performed on the claimant 
revealed an "es~entially normal study with only slight 
disfuse of· the L4-5 d~stposteriorly." She had not undergone 
any surgery and none has been suggested. 

After considering the evidence in this case, we find 
the award of compensati~n granted by the Referee is excessive .. 
However, we also find the previous awards of permanent 
partial •disability compensation granted by the Determination 
Orders-to be -inadequate. Based on all the evidence in this 
case,·. we find the claimant is entitled to an award of compen­
sation equal to 80° for 25% unscheduled disability for this' 
injury.· This is in lieu of all previous awards of unscheduled 
disability the claimant has received for this injury. 

ORDER 

The ~e;~r~e•s Opinion and Order dated June l6, 1980 is 
modified. 

The claimant is hereby granted an aw~rd of compensation· 
equal to Q0°· for 25% unscheduled disability for this injury. 
This: is i~ lieu df all prior awards of unscheduled disability 
she has receive6 £qr this injury. 

The remainder of Referee's order is affirmed. 

WCB CASE NO. 79-5641 

RICHARD L. LEONE, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

January 26, 1981 

The clainant ·seeks Board review of that portion of the 
Referee's order which allowed the SAIF Corporation (SAIF) to 
deduct the sum of $572.16 from the claimant I s ·award of 
permanent partial disability compensation. ·The claimant 
contends that the SAIF should not be allowed to·deduct that 
sum from his award of compensation for permanent partial 
disability. 

-425-

AtLfjr a de novo review o.i this i;ec<jrd, the hoard modj.L’ies
the Referee's order. The claimant is 46 years old and has
an eigth grade education. She has v/orked as an agricultural
laborer, v/adtress, nurse's aide and machine operator in a
drapery, shop. The medical evidence indicated the claimant
should not engage in any work which requires heavy lifting,
stooping or bending. The myelogram performed on the claimant
revealed an "essentially normal study v/ith only slight
disfuse of^the L4 5 distposteriorly." She had not undergone
any surgery, and,none has been suggested.

After considering the evidence in this case, we find
the award of compensation granted by the Referee is excessive.
However, we also find the previous awards of permanent
partial •disability compensation granted by the Determination
Orders to be  inadequate. Based on all the evidence in this'
case,'* we find the claimant is entitled to an award of compen­
sation equal to 80“ for 25% unscheduled disability for this
injury. This is in lieu of all previous awards of unscheduled
disability the claimant has received for this injury.

ORDER

The Referee's Opinion and Order dated June 16, 1980 is
modified.

The claimant is hereby granted an award of compensation
equal to 80“ for 25% unscheduled disability for this injury.
This; is in  lieu of all prior av/ards of unscheduled disability
she has received for this injury.

The remainder of Referee's order is affirmed.

WCB CASE NO. 79 5641 January 26, 1981

RICHARD L. LEONE, CLAIMANT
Malagon & Yates, Claimant's Attys.,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant • seeks Board review of that portion of the
Referee's order which allowed the SAIF Corporation (SAIF) to
deduct the sum of $572.16 from the claimant's av;ard of
permanent partial disability compensation. 'The claimant
contends that the SAIF should not be allowed to'deduct that
suTTi from his av/ard of compensation for permanent partial
disability.
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The Board finds the Referee correctly recited the facts 
of this cas0 in his Opinion and Order. 

· After de novo review of the record in this case, we 
reverse that portion of the Referee's order which approved 
the SAIF's deduction of $572.16 from the claimant's award of 
permanent partial disability compensation. We find the 
facts of this case are distinguishable from those in the 
case of Lois Y. Jones, WCB Case No. 79-1293. In that case, 
the Determination Order awarded the claimant a period of 
temporary total disability compensation. The SAIF had paid 
temporary total disability compensation for six months 
beyond the date set by the Determination Order terminating the 
payment of compensation. After a hear~ng was held on the 
claimant's request, she received an award of·perrnanent 
partial disability compensation. The SAIF advised the 
claimant it was "offsetting" the temporary total disability 
compensation which it had overpaid her against the permanent 
partial disability award. The SAIF advised the claimant at 
the same time as it made its first payment of compensation 
6f permanent partial disability. The Board approved the 
SAIF's action in this case. 

In the present case, a June 5, 1978 Determination Order 
awarded the claimant temporary total disability compensation. 
from July 18, 1977 through April 13, 1978, less time worked. 
The claimant requested a hearing on this Determination 
Order. Subsequently, the parties introduced a stipulation 
dated June 1, 1979 which granted the claimant an award of 
compensation equal to 22.4° for 7% unscheduled disability. 
In the stipulation, there was no mention of the overpayment 
which SAIF had made of temporary tota·1 disability compensation. 
The SAIF, after calculating the dollar amount of the award 
granted the claimant by the stipulation, advised the claimant 
that an overpaynent of temporary total disability compensation 
in the amount of $572.16 had been made and was being deducted 
from his permanent partial disability compensation. It was 
apparent that at the time the stipulation was entered into, 
the SAIF had full knowledge that an overpayment had been 
made of compensation. 

-426-

The Board finds the Referee correctly recited the facts
of this case in his Opinion and Order.

After de novo review of the record in this case, we
reverse that portion of the Referee's order which approved
the SAIF's deduction of $572.16 from the claimant's award of
permanent partial disability compensation. We find the
facts of this case are distinguishable from those in the
case of Lois Y. Jones, WC3 Case No. 79 1293. In that case,
the Determination Order awarded the claimant a period of
temporary total disability compensation. The SAIF had paid
temporary total disability compensation for six months
beyond the date set by the Determination Order terminating the
payment of compensation. After a hearing was held on the
claimant's request, she received an award of'permanent
partial disability compensation. The SAIF advised the
claimant it was "offsetting" the temporary total disability
compensation which it had overpaid her against the permanent
partial disability award. The SAIF advised the claimant at
the same time as it made its first payment of compensation
o'f permanent partial disability. The Board approved the
SAIF's action in this case.

In the present case, a June 5, 1978 Determination Order
awarded the claimant temporary total disability compensation,
from July 18, 1977 through April 13, 1978, less time worked.
The claimant requested a hearing on this Determination
Order. Subsequently, the parties introduced a stipulation
dated June 1, 1979 which granted the claimant an award of
compensation equal to 22.4® for 7% unscheduled disability.
In the stipulation, there was no mention of the overpayment
which SAIF had made of temporary total disability compensation.
The SAIF, after calculating the dollar amount of the award
granted the claimant by the stipulation, advised the claimant
that an overpayment of temporary total disability compensation
in the amount of $572.16 had been made and was being deducted
from his permanent partial disability compensation. It was
apparent that at the time the stipulation was entered into,
the SAIF had full knowledge that an overpayment had been
made of compensation.

%
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the facts of this case, we do not find that the 
SAIF is entitled to the deduction it claims. The SAit had 
knowledge of its overpayment of-temporary total disabili~y 
compensation prior to the signing of the stipulaticin. ! :The 
stipulation resolved all issues pending at the time i{"was 
entered into. In order to enter into such a stipulation, the 
parties must have "a meeting of the rnindsri similar ~o that 
in contract law. If the parties are mutually mistaken on a 
fact, then no "meeting of the minds" can be said to have 
occurred, and the contract would not be valid. In this· 
case, the parties- agree that the claimant was to receive an 
award of. compensation equal to 22. 4 ° for 7 % unscheduled 
disability which equates to '$1,568. There is no recital in 
the stipulation.that the parties agreed that the SAIF could 
deduct the overpayment of $572.16. If it were allowed to do 
so, ·it would be. unilaterally altering the stipulation. He do 
not feel that such action can be condoned. Therefore, we 
reject the SAIF's claim for the offset and order it to pay 
the claimant a, sum of $572 .16. Further, we· find that SAIF I s 
unilateral deduction of this amount of compensation in this 
case equates to·unreasonable resistance to the payment of 
compensation and warrants the assessment of a penalty and 
attorney fee in this case. We find that claimant is entitled 
to an additional award of compensatio~ equal to 25% of the 
amount SAIF had withheld or deducted as a penalty for its . 
unreasonable resistance to the payment. of compensation. 
Further, the claimant's attorney is entitled to an attorn~y 
fee for the SAIF's unreasonable resistance to the payment of 
compensation and also an attorney fee for prevailing on this 
issue. 

ORDER 

The Referee's Opinion and Order dated July 1; 1980.is 
modified. · 

The SAIF Corporation's deduction of $572.16 for claimant's 
award of permanent partial disability is disapproved. 

The SAIF Corporation is ordered to pay the claimant the 
swn of $572.16 plus an additional amount of compensation 
equal to 25% of that amount as a penalty for its -unreasonable 
resistance to the payment of compensation. · · 

The claimant's attorney is granted a fee equa~ to $400 
for the SAIF's unreasonable resistance to the payment of· 
compensation and for prevailing in this case at the Board 
level and Hearing level. 
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Under the facts of this case, we do not find that the
SAIF is entitled to the deduction it claims. The SAIF had
knowledge of its overpayment of temporary total disability
compensation prior to the signing of the stipulation. .■ The
stipulation resolved all issues pending at the time it”v/as
entered into. In order to enter into such a stipulation, the
parties must have "a meeting of the minds” similar to that
in contract law. If the parties are mutually mistaken on a
fact, then no "meeting of the minds" can be said to have
occurred, and the contract would not be valid. In thiS' 
case, the parties agree that the claimant was to receive an
award of. compensation equal to 22.4° for 7% unscheduled
disability which equates to $1,568. There is no recital in 
the stipulation.that the parties agreed that the SAIF could
deduct the overpayment of $572.16. If it were allowed to do
so, it would be unilaterally altering the stipulation. We do
not feel that such action can be condoned. Therefore, we
reject the SAIF's claim for the offset and order it to pay
the claimant a surri of $572.16. Further, we find that SAIF's
unilateral deduction of this amount of compensation in this
case equates to unreasonable resistance to the payment of
compensation and warrants the assessment of a penalty and
attorney fee in this case. We find that claimant is entitled
to an additional award of compensation equal to 25% of the
amount SAIF had withheld or deducted as a penalty for its
unreasonable resistance to the payment of compensation.
Further, the claimant's attorney is entitled to an attorney
fee for the SAIF's unreasonable resistance to the payment of
compensation and also an attorney fee for prevailing on this
issue.

ORDER

The Referee's Opinion and Order dated July 7, 1980 is
modified.

The SAIF Corporation's deduction of $572.16 for claimant's
award of permanent partial disability is disapproved.

The SAIF Corporation is ordered to pay the claimant the
sum of $572.16 plus an additional amount of compensation
equal to 25% of that amount as a penalty for its unreasonable
resistance to the payment of compensation.

The claimant's attorney is granted a fee equal to $400
for the SAIF's unreasonable resistance to the payment of 
compensation and for prevailing in this case at the Board
level and Hearing level.
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NO. C 224899 

JUANITA LEGORE McGINNIS, CLAIMANT 
Michael B. Dye, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

January 26, 1981 

On October 22, 1980, the claimant, by and through her 
attorney, requested the Board reopen this claim for h~r 
January 5, 1970 back injury under its own motion jurisdiction. 
The claim had originally been closed by Determination Order 
dated September 20, 1971 which granted the claimant an award 
of compensation equal to 32° for 10% unscheduled low back 
disability. The claim was -subsequently closed with the 
claimant receiving an additional award of compensation equal 
to 3~ 0 for 10% unscheduled disability for her back injury. 
The claimant's aggravation rights have expired. Attached to 
her request was on October 15, 1980 report from Dr. Cherry 
in which he opined that her condition was considerably worse 
at that time than it was at the time her claim had been 
closed. Dr. Cherry indicated that the claimant did not 
suffer any further injuries and that she had an aggravation 
of her previous condition. Dr. Cherry requested this claim 
be reopened and the claimant be treated by conservative 
means. 

The SAIF Corporation (SAIF) referred the claimant to 
the Orthopaedic Consultants to be examined. The Orthopaedic 
Consultants opined that the claimant's condition remained 
medically stationary and that she had reached "maximum 
improvement" from her injury. They felt there was no reason 
that this claim should be reopened. However, they felt the 
claimant might benefit from "low back school and psychiatric 
evaluation. 11 It was their feeling that claimant should not 
return to her previous occupation with or without limitations. 
They felt that the degree of- loss of function of the spine 
attributed to the January 1970 injury was moderate and 
unchanged from the previous examinations. 

The SAIF, on December 31, 1980, advised the Board that 
-it opposed an own motion order reopening this claim as it 
appeared that the claimant's condition remained stationary 
at that time. It indicated it would continue to pay for 
medical-related treatment under the provisions of ORS 656.245. 

The Board has reviewed the medical information provided 
to it by the parties. We find that the evidence is insufficient 
at this time to warrant a reopening of this claim under our 
own motion jurisdiction. The preponderance of the evidence 
does not indicate the claimant's condition has worsened. The 
claimant is entitled to continue to receive medical care and 
treatoent for her condition related to the January 1970 
injury under the provisions of ORS 656.245. 

:...428-

JUANITA LEGORE McGINNIS, CLAIMANT
Michael B. Dye, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

CLAIM NO. C 224899 January 26, 1981 #

On October 22, 1980, the claimant, by and through her
attorney, requested the Board reopen this claim for her
January 5, 1970 back injury under its own motion jurisdiction.
The claim had originally been closed by Determination Order
dated September 20, 1971 which granted the claimant an award
of compensation equal to 32° for 10% unscheduled low back
disability. The claim was subsequently closed with the
claimant receiving an additional award of compensation equal
to 32° for 10% unscheduled disability for her back injury.
The claimant’s aggravation rights have expired. Attached to
her request was on October 15, 1980 report from Dr. Cherry
in which he opined that her condition was considerably worse
at that time than it was at the time her claim had been
closed. Dr. Cherry indicated that the claimant did not
suffer any further injuries and that she had an aggravation
of her previous condition. Dr. Cherry requested this claim
be reopened and the claimant be treated by conservative
means.

The SAIF Corporation (SAIF) referred the claimant to
the Orthopaedic Consultants to be examined. The Orthopaedic
Consultants opined that the claimant's condition remained
medically stationary and that she had reached "maximum
improvement" from her injury. They felt there was no reason
that this claim should be reopened. However, they felt the
claimant might benefit from "low back school and psychiatric
evaluation." It was their feeling that claimant should not
return to her previous occupation with or without limitations.
They felt that the degree of loss of function of the spine
attributed to the January 1970 injury was moderate and
unchanged from the previous examinations.

The SAIF, on December 31, 1980, advised the Board that
•it opposed an own motion order reopening this claim as it 
appeared that the claimant's condition remained stationary
at that time. It indicated it would continue to pay for
medical related treatment under the provisions of ORS 656.245.

The Board has reviewed the medical information provided
to it by the parties. V7e find that the evidence is insufficient
at this time to warrant a reopening of this claim under our
own motion jurisdiction. The preponderance of the evidence
does not indicate the claimant's condition has v;orsened. The
claimant is entitled to continue to receive medical care and
treatment for her condition related to the January 1970
injury under the provisions of ORS 656.245.
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The clairiiant's request that the Board exercise its own 
motion jurisdiction to reopen this claim is denied. 

WCB CASE NO. 79-10, 364 

LINO B. PALANDRI,' CLAIMANT 
Dan O'Leary, Claimant's Atty. 
SAIF, Legal Services; Defense Atty. 
Request for Review by Claimant 

January 26, 1981 

The. claimant seeks Board· review of the Referee's Opinion 
and Order which granted him an additional award of compensation 
equal to 48° for 15% unscheduled disability, making a cotal 
award of 272° for 85% unscheduled disabilitv for his low 
back injury. ~he claimant contends he is p~rmanently and 
totally disabled . 

. we find the Referee correctly recited the facts of this 
case in his order. 

After.a de novo review of this record, we affirm the 
Referee 1 s conclusions. The Referee, in th~ opinion portion 
of his order, quotes the 1977 version of ORS 656.206. Thi~ 
was incorrect. The law in effect at the time of the injury 
is applied to the claim for that injury. The law in effect 
at the time qf his injury did not require the injured worker 
to establish· that he was willing to seek regular and gainful 
employment. Permanent total disability was defined as 
'' ... the loss, including pre-existing disability, of both 
feet or hands, or one foot and one hand, total loss of 
eyesight or such paralysis or other condition permanently 
incapacitating 'the workman from regularly performing any 
work at a gainful and suitable occupation." (ORS 656. 206 (1) 
(a) (1971)) 

We find that the preponderance. of the evidence does not 
establish that the claimant is entitled to an award of 
cor.i.pensation for permanent total disability under the law in 
effect at_ the time of his injury. The medical evidence 
alone does not establish the claimant is permanently and 

totally disabled. Ther~f6re, ~the~ factors mus£ be considered. 
Even though motivation was not required by the law in etfect 
ai the time of the claimant's inj~ry, it still is a factor to 
be considered. In Deaton v. SAIF, 13 Or. App. 298, 509 P2d 
1215 (1973), the Court of Appeals affirmed ·an award of less 
than -permanent total disability on the grounds that absent·a 
showing of motivation to return to work when the injuries 
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#
The claimant's request that the Board exercise its own

motion jurisdiction to reopen this claim is denied.

• ORDER

WCB CASE NO. 79 10, 364

LINO B. PALANDRI / CLAIMANT
Dan O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

January 26, 1981

m

The, claimant seeks Board'review of the Referee's Opinion
and Order v/hich granted him an additional award of compensation
equal to 48° for 15% unscheduled disability, making a rotal
award of 272° for 85% unscheduled disability for his low
back injury. The claimant contends he is permanently and
totally disabled.

■We find the Referee correctly recited the facts of this
case in his order.

After.a de novo review of this record, we affirm the
Referee's conclusions. The Referee, in the opinion portion
of his order, quotes the 1977 version of ORS 6,56.206. This .■
was incorrect. The law in effect at the time of the injury
is applied to the claim for that injury. The law in effect
at the time of his injury did not require the injured worker
to establish' that he was willing to seek regular and gainful
employment. Permanent total disability was defined as 
"...the loss, including pre existing disability, of both
feet or hands, or one foot and one hand, total loss of
eyesight or such paralysis or other condition permanently
incapacitating 'the workman from regularly performing any
work at a gainful and suitable occupation." (ORS 656.206(1)
(a)(1971)) '

We find that the preponderance.of the evidence does not
establish that the claimant is entitled to an award of
compensation for permanent total disability under the law in
effect at the time of his injury. The medical evidence
alone does not establish the claimant is permanently and
totally disabled. Therefore, 'other factors must be considered.
Even though motivation was not required by the law in etfect
at the time of the claimant's injury, it still is a factor to
be considered. In Deaton v. SAIF, 13 Or. App. 298, 509 P2d
1215 (1973), the Court of Appeals affirmed'an award of less
than permanent total disability on the grounds that absent'a
showing of motivation to return to work when the injuries

 429 



         
         

         
 

            
         

          
      

            
         

          
          

         
  

          
  

        

   
     

    
  

          
         
          

         
          

           
   

           
        
           
           

         
           
       

         
          

        
  

   

with age, education, mental capacity and training did 
not themselves support a claimed inability to work, the 
clai.wint h,1d not met the burden of proviny his prima facie 
odd-lot status. 

In this case, the claimant is 57 years o'ld and has a 
fifth grade education. The claimant has held jobs workihg 
as a farmer, janitor, doing truck brake work, shipping and 
receiving, furniture assembly, truck driver and laborer. 
The claimant has made no effort to return to work or attempted 
to find work. Considering these facts and the medical 
evidence, we conclude that the claimant has failed to prove 
he is permanently and totally disabled and that the Referee 
correctly rated the claimant 1 s loss of wage earning capacity 
due to this. injury. 

ORDER 

The Referee's Opinion and Order dated June 6, 1980 is 
affirmed. 

WCB CASE NOS. 79-9379 & 80-10, 062 

JOE E. ROBERTSON, CLAIMANT 
Cowling, Heysell & Pocock, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

January 26, 1981 

On November 7, 1980 the Board entered an Own Motion 
Order Referring for Consolidated Bearing in regard to a 
January 14, 1975 injury and a·new injury occurring in 1979 
which was denied by the SAIF Corporation (SAIF). On 
January 7, 1980 the claimant, by and through his attorney, 
filed a motion for an Own Motion hearing on another injury 
occuring· on August 2, 1972. 

A hearing on the 1975 claim was convened on January 13, 
1981 before the Board could act on claimant's new motion. 
The SAIF is the insurer for ~oth the 1972 and 1975 claims. 
At the hearing, the SAIF indicated it did not oppose claimint's 
motion. Presentation of testimony relating to the 1972 as 
well as the 1975 injuries was allowed at the hearing in 
order to avoid the need for two hearings. 

The Board, therefore, orders that the 1972 claim be 
considered in terms of the Board's November 7, 1980 order 
and that recommended findings and an·order be prepared in 
both these claims. 

IT IS SO ORDERED. 
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along with age, education, mental capacity and training did
not themselves support a claimed inability to work, the
claimcint had met the burden of proving his prima facie
odd lot status.

In this case, the claimant is 57 years old and has a
fifth grade education. The claimant has held jobs working
as a farmer, janitor, doing truck brake work, shipping and
receiving, furniture assembly, truck driver and laborer.
The claimant has made no effort to return to work or attempted
to find work. Considering these facts and the medical
evidence, we conclude that the claimant has failed to prove
he is permanently and totally disabled and that the Referee
correctly rated the claimant's loss of wage earning capacity
due to this,injury.

ORDER

The Referee's Opinion and Order dated June 6, 1980 is
af f irm.ed.

January 26, 1981WCB CASE NOS. 79 9379 & 80 10, 062 

JOE E. ROBERTSON, CLAIMANT
Cowling, Heysell & Pocock, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On November 7, 1980 the Board entered an Own Motion
Order Referring for Consolidated Hearing in regard to a
January 14, 1975 injury and a'new injury occurring in 1979
which was denied by the SAIF Corporation (SAIF). On
January 7, 1980 the claimant, by and through his attorney,
filed a motion for an Own Motion hearing on another injury
occuring’on August 2, 1972.

A hearing on the 1975 claim was convened on January 13,
1981 before the Board could act on claimant's new motion.
The SAIF is the insurer for both the 1972 and 1975 claims.
At the hearing, the SAIF indicated if did not oppose claimant's
motion. Presentation of testimony relating to the 1972 as
well as the 1975 injuries was allowed at the hearing in
order to avoid the need for two hearings.

The Board, therefore, orders that the 1972 claim be
considered in terms of the Board's November 7, 1980 order
and that recommended findings and an•order be prepared in
both these claims. m

IT IS SO ORDERED.
 430 



     

    
      

     
   

          
       

        
          

          
         

         
        

          
        
         

       

   

     

  
        
    

     

        
        

           
          

         
            
           
         
           

           

           
         

           
          

         
          

   

1NO. B 91918 January 28, 1981 

ANTHONY J. BRUGATO, CLAIMANT· 
Gaitan, Po~ick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

On January 6, 1981, the Board entered an Own Motion 
Determination in this case which granted claimant compen­
sation for permanent total disability effective October 29, 
1980. It .has been brought to the Board's attention that 
claimant was unable to wo~k since June 30, 1980. Dr. Law­
rence J. Cohen, on November 11, 1980, indicated that claim­
ant has been permanently and totally disabled since that 
date. The Board concludes that claimant should be con­
sidered to be permanently and totally disabled as of June 
30, 1980, rather than October 29, .1980. Claimant's attorney 

~-,·-:• · fee should be adjusted accordingly based on the amount 
granted by our January 1981 Own Motion Determination. 

IT IS SO ORDERED. 

WCB CASE NO. 80-0453 January 28, 1981 

JOE HUNT, CLAIMANT 
Stoel, Rives, Boley, Fraser & Wyse, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order Referring for Hearing 

-1: •• 

Claimant, by and through his attorney, r~quests the 
Board ~o exercise its own mot~on jurisdiction pursuant to 
ORS 656.278 and reopen his claim for ari injury which o6curred 
on June 20., 1975 on the basis of a worsened condition. 

The Board is referring this matter to the Hearings Divi­
sion to be set for hearing and heard on a consolidated basis 
with WCB Case No. 80-9453 which is claimant's appeal from a 
Third Deterrnination,Order. The own motion case is being referred 
because there is some ambiguity in the application of Coombs v. 
SAIF-, · 39 Or 293 (1979),,to the facts of this case. 

At this time it appears to the Board that claimant has 
medical evidence of ·a hospitalization on September 30, 1980 
and with a discharge date of Octobei 10, 1980 and said hospital­
ization, in the opinjon of Dr. Reynolds, is compensably related 
to claimant's 1975 iridustrial injury. Therefore, the Board grants, 
at this time, compensation for temporary total disability to the 
claimant for that hospitalization. 
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CLAIM 'no. B 91918 January 28, 1981

m

ANTHONY J. BRUGATO, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

On January 6, 1981, the Board entered an Own Motion
Determination in this case which granted claimant compen­
sation for permanent total disability effective October 29,
1980. It has been brought to the Board's attention that
claimant was unable to work since June 30, 1980. Dr. Law­
rence J. Cohen, on November 11, 1980, indicated that claim­
ant has been permanently and totally disabled since that
date. The Board concludes that claimant should be con­
sidered to be permanently and totally disabled as of June
30, 1980, rather than October 29,.1980. Claimant's attorney
fee should be adjusted accordingly based on the amount
granted by our January 1981 Own Motion Determination.

IT IS SO ORDERED.

WCB CASE NO. 80 0453 January 28, 1981

JOE HUNT, CLAIMANT
Stoel, Rives, Boley, Fraser & Wyse, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Hearing

Claimant, by and through his attorney, requests the
Board to exercise its own motion jurisdiction pursuant to 
ORS 656.278 and reopen his claim for an injury which occurred
on June 20_, 1975 on the basis of a worsened condition.

The Board is referring this matter to the Hearings Divi­
sion to be set for hearing and heard on a consolidated basis
with WCB Case No. 80 9453 which is claimant's appeal from a
Third Determination.Order. The own motion case is being referred
because there is some ambiguity in the application of Coombs v.
SAIF , ■ 3 9 Or 293 {1979}.,to the facts of this case.

At this time it appears to the Board that claimant has
medical evidence of a hospitalization on September 30, 1980
and with a discharge date of October 10, 1980 and said hospital­
ization, in the opinion of Dr. Reynolds, is compensably related
to claimant's 1975 industrial injury. Therefore, the Board grants,
at this time, compensation for temporary total disability to the
claimant for that hospitalization.
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Referee is hereby ordered to hold a hearing on a con­solidated basis and to take evidence on all issues to be raised Ii) at that hearing. The Refe·ree is to submit to the _Board a . transcript of those proceedings together with his recommenda-tion on claimant's request for the Board to exercise its own motion 
jurisdiction pursuant to ORS 656.278. 

ORDER 

Claimant is hereby granted compensation for temporary total disability from September 30, 1980 to October 10, 1980, inclu­sively, and the balance'of claimant's own motion request is 
referred to the Hearings Division. 

WCB CASE NOS. 80-11282, 81-71 & 
81-228 

STEVEN KASER, CLAIMANT 

January 28, 1981 

Allen & Vick, Claimant's Attys. 
Scott Gilman, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order Refer.ring for Consolidated. Hearing 

On December 16, 1980, claimant requested the Board exer­cise its own mqtion jurisdiction and reopen his claim for an injury sustained in 1972. Claimant's aggravation rights have 
expired. 

Claimant sustained injuries on August 13, 1979 and on Nov­ember 3, 1980. Mission Insurance Company issued its denial for the earlier injury, contending claimant's condition was the result of either his 1972 or 1974 injury. SAIF Corporation denied responsibility for the·November 1980 injury on the same basis. Both of these denials have been appealed to the Hear-
ings Division. 

The Board concludes that it would be in the best interests of the parties· if these cases were consolidated for hearing. Therefore, this case is referred to its Hearings Division to be set for hearing with the cases presently pending in this matter. The Referee is instructed to take evidence to deter­mine whether claimant's condition is a result of his new in­juries or is an aggravation of the injury sustained in 1972. Upon conclusion of the hearing, the Referee shall cause a copy of the transcript to be forwarded to the Board together with his recommendation with respect to the own motion matter. He shall dispose of the other cases with an appealable Opinion 
and Order. 

IT IS SO ORDERED. 
:..4 32_: 

The Referee is hereby ordered to hold a hearing on a con­
solidated basis and to take evidence on all issues to be raised
at that hearing. The Referee is to sub/nit to the Board a
transcript of those proceedings together with his recommenda­
tion on claimant’s request for the Board to exercise its own motion
jurisdiction pursuant to ORS 656.278.

ORDER

Claimant is hereby granted compensation for temporary total
disability from September 30 1980 to October 10 1980 inclu­
sively, and the balance'of claimant's own motion request is
referred to the Hearings Division.

#

January 28, 1981WCB CASE NOS. 80 11282, 81 71 &
81 228

STEVEN KASER, CLAIMANT
Allen & Vick, Claimant's Attys.
Scott Gilman, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Consolidated.Hearing

On December 16, 1980, claimant requested the Board exer­
cise its own motion jurisdiction and reopen his claim for an 
injury sustained in 1972. Claimant's aggravation rights have
expired.

Claimant sustained injuries on August 13, 1979 and on Nov­
ember 3, 1980. Mission Insurance Company issued its denial
for the earlier injury, contending claimant’s condition was
the result of either his 1972 or 1974 injury. SAIF Corporation
denied responsibility for the'November 1980 injury on the same
basis. Both of these denials have been appealed to the Hear­
ings Division.

The Board concludes that it would be in the best interests
of the parties’if these cases were consolidated for hearing.
Therefore, this case is referred to its Hearings Division to
be set for hearing with the cases presently pending in this
matter. The Referee is instructed to take evidence to deter­
mine whether claimant's condition is a result of his new in­
juries or is an aggravation of the injury sustained in 1972. 
Upon conclusion of the hearing, the Referee shall cause a copy
of the transcript to be forwarded to the Board together with
his recommendation with respect to the own motion matter. Ke
shall dispose of the other cases with an appealable Opinion
and Order.

m

#

IT IS SO ORDERED.
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WCB CASE NO. 80-5060 

NORMAL. BRAUER, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
Lang, Klein, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

-~------

January 30, 1981 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above-entitled matter by 
the employer, and said request for review now having been 
withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dis~issed and the order of 
the Referee is final by operation of the law. 

WCB CASE NO. 806366 

JAMES L. GROVER, CLAIMANT 
Robert L. Chapman, Claimant's Atty. 
Frank A. Moscato, Employer's Atty. 
SAIF, Legal Services, Def~nse Atty. 
Amended Own Motion Order 

January 30, 1981 

The Board, on January 6, 1981, issued an Own Motion Order 
reopening this claim'effective April 7, 1980 for the payment 
of temporary total disability compepsation and other benefits 
provided for by law until closed pursuant to ORS 656.278 and 
granted the claimant's-attorney a fee equal to 25% of the 
temporary total disability compensation awarded in this 
case, not to exceed the sum of $300. The employer/carrier, 
on January 14, 1981, requested the Boara to reconsider this 
order. It contends the claimant had not .worked for almost 
ten years and that it was not obligated to pay temporary 
total disability compensation. It indicated it would continue 
to pay the claimant's necessary medical expenses whether 
under a reopened claim or continuing benefits under ORS 
656.245. 

-433-

January 30, 1981

NORMA. L. BRAUER, CLAIMANT
Pozzi, Wilson, et al. Claimant’s Attys.
Lang, Klein, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

WCB CASE NO. 80 5060

A request for review, having been duly filed with the
Workers’ Compensation Board in the above entitled matter by
the employer, and said request for reviev/ now having been
withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dism.issed and the order of
the Referee is final by operation pf the law.

#
WCB CASE NO. 806366

JAMES L. GROVER, CLAIMANT
Robert L. Chapman, Claimant's Atty.
Frank A. Moscato, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order

January 30, 1981

#

The Board, on January 6, 1981, issued an Ov/n Motion Order
reopening this claim'effective April 7, 1980 for the payment
of temporary total disability compensation and other benefits
provided for by law until closed pursuant to ORS 656.278 and
granted the. claimant's•attorney a fee equal to 25% of the
temporary total disability compensation awarded in this
case, not to exceed the sum of $300. The employer/carrier,
on January 14, 1981, requested the Board to reconsider this
order. It contends the claimant had not .worked for almost
ten years and that it was not obligated to pay temporary
total disability compensation. It indicated it would continue
to pay the claimant's necessary medical expenses whether
under a reopened claim or continuing benefits under ORS
656.245.
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have reviewed the employei/cairier's request and 
find that it is well taken. Temporary .,t9t~l disability is,. 
defined in ORS 656.210. In subsection 2· of ORS 656.210, . 
regularly employed is defined as actuai employment cir.avail­
ability for such employment. In this case, it is apparent 
that the claimant has not worked, actually been employed or 
available for such employment for approximately ten ·years. 
Therefore, we find that the claimant is not entitled to 
temporary total disability compensation as granted by the 
original order. Accordingly, we amend our original order by 
deleting that portion which ordered this claim reopened · 
effective April 7, 1980 for the payment of temporary total 
disability compensation until closed pursuant to ORS 656.278 
and granting claimant's attorney a fee out of this award of 
cor:i.pensation. 

·IT IS SO ORDERED. 

WCB NOS. 79-4980, 79-10, 169 & 
79-10, 606 

GARY W. HUNTER AND MICHAEL LEROY, CLAIMANTS 
Pozzi, Wilson, et al, Claimants' Attys. 
SAIF, Legal Services, Defense Atty. 
Request·for Review by SAIF 

January 30, 1981 

The Board issued an Order on Review on DecBmber 30, 1980 
remanding this claim to Scott Wetzel for acceptance and payment 
of compensation due the claimants. On January 8, 1981, Multnomah 
county moved for reconsideration of this order. 

The Board's Order on Review dated December 30, 1980 is 
abated. After we have reconsidered this case, we shall ~ssue a 
new order which shall gi.ve the parties thirty (30} days from the 
date of the new order to appeal . 

. IT IS SO ORDERED. 

-434-

We have reviewed the employer/carrier's request and
find that it is v/ell taken. Temporary tptal disability is ,
defined in ORS 656.210. In subsection 2 of ORS 656.210,
regularly employed is defined as actual employment dr avail­
ability for such employment. In this case, it is apparent
that the claimant has not worked, actually been employed or
available for such employment for approximately ten years.
Therefore, we find that the claimant is not entitled to
temporary total disability compensation as granted by the
original order. Accordingly, we amend our original order by
deleting that portion which ordered this claim reopened
effective April 7, 1980 for the payment of temporary total
disability compensation until closed pursuant to ORS 656.278
and granting claimant's attorney a fee out of this award of
compensation.

IT IS SO ORDERED.

WCB NOS. 79 4980, 79 10, 169 &
79 10, 606 '

GARY W. HUNTER AND MICHAEL LEROY, CLAIMANTS
Pozzi, Wilson, et al, Claimants' Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

January 30, 1981

#

The Board issued an Order on Review on December 30, 1980
remanding this claim to Scott Wetzel for acceptance and payment
of compensation due the claimants. On January 8, 1981, Multnomah
County moved for reconsideration of this order.

The Board's Order on Review dated December 30, 1980 is
abated. After we have reconsidered this case, we shall issue a
new order which shall give the parties thirty (30) days from the
date of the new order to appeal.•

• IT IS SO ORDERED.
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WCB CASE NOS. 80-1512 & 80-2711 

KATHI MOZZILLO, CLAI:MANT 

January 30, 1981 

Larry K. ·Bruun,· c1'aimant' s Atty. 
Joseph D. Robertson, Employer's Atty.· 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

The SAIF Corporation {SAIF) seeks Board review of the 
Refeiee's order·which set aside its denial of responsib~lity 
for the claimant's condition. SAIF contends that ~ither Boise 
Cascade is responsible for th~ claim as an aggravation or 
neither carrier is responsible. 

The Board affirms and adopts as its own the facts as set 
·out by the Referee in her order with the exception of a state­
~ent made in paragraph three of page two of the order. Dr. 
Fleshman's deposition did place the cause of claimant's-con­
dition before Boise Cascade. However, his medical reports, 
"with-some hesitation," found the cause attributable to SAIF, 
claimant's latest employer. 

After a de nova review of the record in this case, the 
Board affirms the Referee's order. We agree that applying the 
last injurious exposure rule to the facts in this case, one 
reaches the same conclusion as the Referee. We find tr,at the 
greater weight of the evidence establishes that the claimant's 
employment with •simpson Lumber Company contributed independently 
to her difficulty with her hands, wrists and elbows. We also 

-agree with the Referee that the claimant has fail~d in prov­
ing that she suffers any permanent disability because of her 
carpal tunnel syndrome. Therefore, we would affirm· the De­
termination Order entered in that claim and would affirm the 
Referee's order entered ~n this case. 

ORDER 

The Referee's order dated June 19, 1980 is affinned. 

The Determination Order dated February 21, 1980 is af'finned. 

The claimant's attorney is granted a fee equal to $350 at 
the Board level in this case. 

-435-
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#

KATHI MOZZILLO, CLAIMANT  J.
Larry K. Bruun, Claimant's Atty. ^ ■
Joseph D. Robertson, Employer's Atty.' . ;
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board reviev; of the 
Referee's order'which set aside its denial of responsibility
for the claimant's condition. SAIF contends that either Boise
Cascade is responsible for the claim as an aggravation or
neither carrier is responsible.

The Board affirms and adopts as its own the facts as set
out by the Referee in her order with the exception of a state
ment made in paragraph three of page two of the order. Dr.
Fleshman's deposition did place the cause of claimant's•con
dition before Boise Cascade. However, his medical reports,
"with•some hesitation," found the cause attributable to SAIF, 
claimant's latest employer.

After a de novo review of the record in this case, the
Board affirms the Referee's order. Vie agree that applying the
last injurious exposure rule to the facts in this case, one
reaches the same conclusion as the Referee. We find that the
greater weight of the evidence establishes that the claimant's
employment with'Simpson Lumber Company contributed independently
to her difficulty with her hands, wrists and elbows. We also
•agree with the Referee that the claimant has failed in prov
ing that she suffers any permanent disability because, of her
carpal tunnel syndrome. Therefore, we would affirm the De
termination Order entered in that claim and would affirm the
Referee's order entered in this case.

WCB CASE NOS. 80 1512 & 80 2711 January 30, 1981

ORDER
The Referee's order dated June 19, 1980 is affirmed.

The Determination Order dated February 21, 1980 is affirmed.

The claimant's attorney is granted a fee equal to $350 at
the Board level in this case.
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.CASE NO. 78-5522 January 30, 1981 

BETTY NOICE, CLAIMANT 
Evohl F. Malagon & Steven C. Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

On November 21, 1980, the Referee issued an Opinio0 and 
Order in the above entitled matter. On January 21, 1981, the 
SAIF Corporation requested Boa.rd review of· the Referee's order. 
Pursuant to the provisions of ORS 656.289(3) the request for 
review is untimely and the case must be dismissed. 

IT IS SO ORDERED. 

CLAIM NO. KC 254011 

ROGER D. YARBERRY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order and Determination 

January 30, 1981 

On July 9, 1970, the claimant suffered multiple i~juries, 
including fractures of his ribs, pelvis, collar bone a~d 
wrist, when he fell off a pole. The claim was first closeri 
by Determination Order dated. September 14, 1972 whicL }ranted 
the claimant an award of temporary total disability compen~a­
tion and an award of compensation equal to 20% loss of the 
le::t forearm. Subsequently, the claim was re·opened a:1d · 
closed by a second Determination Order and a stipula.:.:.on was 
entered into which resulted in the claiman·t being gra,. ted a 
total award of compensation equal to 70% loss of the ~eft 
forearm and compensation equal to 45% unscheduled disability 
for his back, right shoulder, pelvis and chest injuri~I. 
The claimant's aggravation rights have expired. 

O~ March 19, 1979, Dr. Gill requested the claim be 
reopened for arthrodesis of the wrist. The SAIF Cori:,.;orati ·,···: 
(SAIF) voluntarily reopened this claim and coDinencec _,,aymeHt 
of temporary total disability compensation. On Sept€mber 
14, 1979, the claimant underwent surgery suggested by Dr. 
Gill. Dr. Gill removed the implant and released the carpal 
tunnel fusion. The claimant missed only one day from work 
due to this injury. 

-436-

WCB .CASE NO. 78 5522 January 30, 1981

BETTY NOICE, CLAIMANT
Evohl F, Malagon & Steven C. Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

On November 21, 1980, the Referee issued an Opinion and
Order in the above entitled matter. On January 21, 1981, the
SAIF Corporation requested Board review of the Referee's order
Pursuant to the provisions of ORS 656.289(3) the request for
review is untimely and the case must be dismissed. ’

IT IS SO ORDERED.

CLAIM NO. KC 254011 January 30, 1981

ROGER D. YARBERRY, CLAIMANT
SAIF, Legal Services, Defense Atty. ■
Own Motion Order and Determination

On July 9, 1970, the claimant suffered multiple injuries,
including fractures of his ribs, pelvis, collar bone and
wrist, when he fell off a pole. The claim was first closed
by Determination Order dated. September 14, 1972 which granted
the claimant an award of temporary total disability compensa­
tion and an award of compensation equal to 20% loss of the
left forearm. Subsequently, the claim was reopened and
closed by a second Determination Order and a stipularion was
entered into v/nich resulted in the claimant being grax.ted a
total award of compensation equal to 70% loss of the left
forearm and compensation equal to 45% unscheduled disability
for his back, right shoulder, pelvis and chest injuries.
The claimant's aggravation rights have expired.

Or. March 19, 1979, Dr. Gill requested the claim be 
reopened for arthrodesis of the wrist. The SAIF Corporati
(SAIF) voluntarily reopened this claim and commenced r ayment
of temporary total disability compensation. On September
14, 1979, the claimant underwent surgery suggested by Dr,
Gill. Dr. Gill removed the implant and released the carpal
tunnel fusion. The claimant missed only one day from work
due to this injury.

#
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Maich 1980, Dr. ·Gill reported the claimant.would 
probablv requir~ irthrodesis•Qf.the wrist utilizing iliac 
bone g-r~ft in the future. 'rf11e·"arthrodesis was not performed 
in the September 1979 surgery. 

Dr. Harris, in December 1980, examined the claimant and 
reported the claimant's condition was medically stationary 
as far as.his wrist was concerned. Dr~ Harris felt there 
could be some improvecient in the function of the wrist. 

The SAIF, .on December 31, 1980, requested the deter­
mination be made of compensation to which ~laimant was 
entitled. The Evaluation Division of the Workers 1 Compen­
sation Department on January 12, 1980 recommended the claim 
be closed.and the·claimant be granted an award of additional 
temporary total· disability compensation for September 14 
only. The Evaluation Division did not recommend any additional 
award of permanent partial disability in excess of th3t 
grant~~ by the Determination Orders and the stipulation. 

~he Board has reviewed the file in this case and concurs 
witn the recolllI'.'\endations made by the Evaluation Division. 

ORDER 

.The .claimant is hereby granted an award of addit:onal 
temporary total disability compensation for September l.4, 
1979, one day only . 

. . WCB CASE NO. 80-3905 

EDWARD R. CURRENT, CLAIMANT" 
Keith Swanson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review.by SAIF 

February 6, 1981 

In March 1980, the SAIF·Co=poration (SAIF) denied 
responsibility for the claimant's bilateral asceptic necrosis 
of the femoral heads of the hips. At the time of hearing, 
based uoon medical information it had received, the SA~F 
accepte~ responsibility for the claimant's currerit ri0~t h:~ 
condition which included treatment and time loss as a result 
of the asceptic necrosis. The Referee found thcit the SAIF 
.was responsible for the left hip condition as well. Th~ 
SAIF seeks _Board revi~w o~ the that decision of the Referee. 
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In March 1980, Dr. Gill reported the claimant would
probably require arthrodesis‘of ..the • wrist utilizing iliac
bone graft, in the future. 'The'arthrodesis was not performed
in the September 1979 surgery.

Dr. Harris, in December 1980, examined the claimant and
reported the claimant's condition was medically stationary
as far as'his v/rist was concerned. Dr. Harris felt there
could be somie improvement in the function of the wrist.

The SAIF,.on December 31, 1980, requested the deter­
mination be made of compensation to which claimant v/as
entitled. The Evaluation Division of the Workers' Compen­
sation Department on January 12, .1980 recommended the claim
be closed'and the’claimant be granted an award of additional
temporary total disability compensation for September 14
only. The Evaluation Division did not recommend any additional
award of permanent part ial disability in excess of that
granted by the Determination Orders and the stipulation.

• The Board has reviewed the file in this case and concurs
with the recommendations made by the Evaluation Division.

ORDER

.The .claimant is hereby granted an award of addit^ onal
temporary total 'disability compensation for September 14,
1979, one day only.

WGB CASE NO. 80 3905 February 6, 1981

EDWARD R. CURRENT, CLAIMANT’^
Keith Swanson, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

m

In .March 1980 , the SAIF• Corporation (SAIF) denied
responsibility for the claimant's bilateral asceptic necrosis
of the femoral heads of the hips. At the time of hearing ,
based upon medical information it had received, the SAIF
accepted responsibility for the claimant's current right hip
condition which included treatment and time loss as a result
of the asceptic necrosis. The Referee found that the SAIF
was responsible for the left hip condition as well. The
SAIF seeks Board review of the that decision of the Referee.
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de nova review of this record, we find tt~ ~eferee 
correctly recited the facts of this case in his Opini0~ and 
Order. However, we reach a different conclusion than ~hat 
reached by the Referee: We find that. the SAIF is re:c,~..:ionsit::_e 
only for the claimant's right hip condition and is not 
responsible £or his left hip condition. 

Every doctor but one found the asceptic necrosis in the 
left hip was of undetermined etiology. Several-found there 
was definitely no relationship between the ccndition and his 
compensable injury. Only Dr. Struckman found a relationship. 
This was based on the fact that he felt the tr~urna susLained 
was similar in both legs on July 31, 1978. He indicated that 
since SAIF had accepted the right hip condition (this was an 
erroneous assunption on the part of Dr. Struc~~an) ~ then, 
based on similar trauma, the left hip condition would also 
be compensable. The Board finds claimant's original injury 
was to his right leg and there is no basis for the finding 
that both legs were injured at that time. The first proolem 
in claimant's left hip did not surface Jntil eight months 
after the injury. Based on this evidence, the Board concludes 
SAIF is not responsible for the asceptic necrosis in the left 
hi9. 

ORDER 

Thi..':' Referee's Opinion and Order dated July 1, 1980 is 
modified. 

That portion of the SAIF Corporation's denial of March 
26, 1980, as to responsibility for the claimant's left.hip 
condition, is restored and affirmed. The attorney fee 
granted by the Referee for this condition is reversed. 

The rernainder· of the Referee's order is aff irrned. 

WCB CASE NO. 80-2710 February 6, 1981 

EARL L. HARRIS, C.LAIMANT 
Mike Dye, Claimant's Atty. 
Schwabe, Williamson r et al,. Employer's A ttys. 
SAIF, Legallservices, Defense Atty. 
Request for Review by Employer 

This case arose due to the employer/carrier.' s der.ial of 
responsibility for the claimant's December 28,· 1979 heart 
attack. The Referee found that the· claimant had established 
both legal and medical causation and found that the claim 
was compensable. The employer/carrier seeks Board review of 
this order. 

-438-

After de novo review of this record, we find the Referee
correctly recited the facts of this case in his Opinion and
Order. However, we reach a different conclusion than that
reached by the RefereeWe find that the SAIF is responsible
only for the claimant's right hip condition and is not
responsible for his left hip condition.

Every doctor but one found the asceptic necrosis in the
left hip was of undetermined etiology,. Several•found there
v;as definitely no relationship between the condition and his
compensable injury. Only Dr. Gtruckman found a relationship.
This was based on the fact that he felt the trauma susuained
v;as similar in both legs on July 31, 1978. He indicated that
since SAIF had accepted the right hip condition (this was an
erroneous assumption on the part of Dr. Struch::ian) , then,
based on similar trauma, the left hip condition would also
be compensable. The Board finds claimant's original injury
was to his right leg and there is no basis for the finding
that both legs were injured at that time. The first proolem
in claimant's left hip did not surface until eight months
after the injury. Based on this evidence, t.he Board concludes
SAIF is not responsible for the asceptic necrosis in the left
hip.

ORDER ''il

The Referee’s Opinion and Order dated July 1, 1980 is
modified.

That portion of the SAIF Corporation's denial of March
26, 1980, as to responsibility for the claimant's left.hip
condition, is restored and affirmed. The attorney fee
granted by the Referee for this condition is reversed.

The remainder'of the Referee's order is affirmed.

WCB CASE NO. 80 2710 February 6, 1981

EARL L. HARRIS, CLAIMANT
Mike Dye, Claimant's Atty.
Schwabe, Williamson, et al,. Employer's Attys.
SAIF, Legal'Services, Defense Atty.
Request for Review by Employer

This case arose due to the employer/carrier.' s denial of 
responsibility for the claimant's December 28, 1979 heart
attack. The Referee found that the claimant had established
both legal and medical causation and found that the claim
was compensable. The employer/carrier seeks Board review of
this order.
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find that the Referee correctly recited the facts of 
this case in his Opinion and 9f~¢r. 

~ , 4 ' 

After de novo review of the record in.this case, we 
reverse. -Although we agree with the Referee that legal 
causation has been established, we find the claimant has 
failed to establish- medical causation. In this case three 
medical doctors rendered opinions. The Referee relied upon 
ihe opinion, .. of Dr. Rosencrans, a board certified internis~. 
Dr. Rosencrans found that because of the heavy lifting the 
claimant·had performed and the anxiety that he was under, 
that his heart attack was related to his work activity. Dr. 
Rosencrans did not examine the claimant; he had examined the 
records and testified at the hearing. 

The Board notes that, the evidence does not support a 
conclusion .that claimant's job involved "a lot 11 of heavy 
lifting, certainly. not at any time proximal to the- "heart 
attack·." 

Dr. Sutherland, a board certified cardiologist, and the 
claimant's treating physician did not believe the claimant's 
work was the cause of his coronary a·rtery disease or. of his 
myocardial inf~rction., Dr. Griswold, also a well known 
cardiologist, reviewed the medical reports. Dr. Griswold 
could not state that there was no relationship between ·his 
work activity and his myocardial infarction, but any rela­
tionship could on1y be defined "in the realm of possibility 
and not reasonable probability." 

We find that the prepond~rance of the medical evidence 
does not establish medical causation in this case. The 
Board finds that the opinion of Dr. Sutherland is persuasive. 
He.· is a board certified cardiologist and the claimant I s 
treating ?hysician. Further, Dr. Griswold is unable to 
state whether .or not the claimant's work, in fact, did con­
tribute to his· myocardial infarction. Only Dr. Rosenci'.""ans 
who is not a board certified cardiologist, and 1 ike Dr·. 
Griswold did not examine claimant, finds the claimant's work 
contributed to ~is heart ·attack. In evaluating the opinions 
of the doctors, we find that the evidence does not pre­
ponderate in the claimant's favor. Therefore, the Board 
reverses the Referee's Opinion and Order and orders the 
denial is~~~d by the employer/carrier to be restored and 
affirmed. 

ORDER 

The· Referee'_s .Opinion and Order dated June 25, 1980 is 
reversed in its ~ntirety. 

The employer/carrier's denial dated March 10, 1980 is 
rest6i~d ~nd affirmed. 
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We find that the Referee correctly recited the facts of 
this case in his Opinion and Order.

After de novo review of the record in this case, we
reverse.  Although we agree with the Referee that legal  
causation has been established, we find the claimant has
failed to establish medical causation. In this case three
medical doctors rendered opinions. The Referee relied upon
the opinion of Dr. Rosencrans, a board certified internist.
Dr. Rosencrans found that because of the heavy lifting the
claimant'had performed and the anxiety that he was under,
that his heart attack was related to his work activity. Dr.
Rosencrans did not examine the claimant; he had examined the
records and testified at the hearing.

The Board notes that, the evidence does not support a
conclusion .that claimant's job involved "a lot" of heavy
lifting, certainly, not at any time proximal to the "heart
attack’. "

Dr. Sutherland, a board certified cardiologist, and the
claimant's treating physician did not believe the claimant's
work .was the cause of his coronary artery disease or of his
myocardial infarction., Dr, Griswold, also a well known
cardiologist, reviewed the medical reports. Dr. Griswold
could not state that there was no relationship between his
work activity and his myocardial infarction, but any rela­
tionship could only be defined "in the realm of possibility
and not reasonable probability."

We find that the preponderance of the medical evidence
does not establish medical causation in this case. The
Board finds that the opinion of Dr. Sutherland is persuasive
He: is a board certified cardiologist and the claimant's
treating physician. Further, Dr. Griswold is unable to 
state whether or not the claimant's work, in fact, did con­
tribute to his myocardial infarction. Only Dr. Rosencrans
v;ho is not a board certified cardiologist, and like Dr.
Griswold did not examine claimant, finds the claimant's v/ork
contributed to his heart attack. In evaluating the opinions
of the doctors, we find that the evidence does not pre­
ponderate in the claimant's favor. Therefore, the Board
reverses the,Referee's Opinion and Order and orders the
denial issued by the employer/carrier to be restored and
affirmed.

m

ORDER

The Referee'_s Opinion and Order dated June 25, 1980 is 
reversed in its 'entirety.

The employer/carrier's denial dated March 10, 1980 is
restored 'and affirmed.
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CASE NO. 79-7317 

WILLIAM C. MAY, CLAI.MANT 
Ralf H. Erlandson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant' 

February 6, 1981 

The claimant appealed from a second Determination Order 
dated September 10, 1979 which did not grant .him any additional 
permanent partial disability compensation for this injury. 
The first Determination Order dated October 2, 1978 awarded 
the claimant compensation equal to 37.5° for 25% loss of his 
left hand. The Referee granted the claimant an additional 
award of compensation equal to 15° for 10% loss of his hand 
and affirmed the SAIF Corporation's (SAIF) denial of =e- . 
sponsibility for his wrist symptoms. The claimant co:-itends 
that the award of compensation granted to him does not 
adequately reflect the loss he has suffered in his left hand 
anc"i that his wrist condition is compensable since it is 
causally related to his April 10, 1978 left hand injury or 
that it constitutes a new injury. 

After de novo review of this record, the Board finds . 
the Referee correctly recited the facts of this case in his 
Opinion and Order. Further, the Board finds the Referee 
correctly found that the claimant's finger lac8ration and 
v-rrist injuries are not compensably related to his April 10, 
1978 injury. The Board would affirm the SAIF's denial of 
responsibility for those conditions. 

We next turn to the issue of extent of disability. Dr. 
Stolzberg suggested in her report that in determining dis­
ability, she would suggest using objective medical data 
rather than the claimant's subjective complaints. Dr. 
Nathan is the sole examiner who gave an opinion using strictly 
objective medical techniques. Dr. Nathan twice gave opinions 
as to the percentage of impairment that the claimant had in 

the left hand. The report most favorable to the claimant, 
Dr. Nathan felt the claimant had an impairment to the hand 
due to sensory loss of 4.5% which he combined with the 
impairment of the hand due to motor loss, 20% which gave a 
combined total impairment of 22% of the hand. Dr. Nathan 
felt that a total of 25% impairment of the left hand repre­
sented a fair evaluation of the impairment claimant had. 'i-Je 
find that, based on the evidence in this case, particularly 
Dr. ~~a than' s most favorable report, that the claimant has 
been correctly awarded compensation for the loss_of use of 
his hand due to this injury. We find that the evidence in 
this case does not support an increased award of compensa­
tion granted by the Referee. Therefore, we would reverse 
the Referee's award of increased compensation and would 
re~;tore and affirm the second Determination Order entered in 
this case. 

-440-

WILLIAM C. MAY, CLAIMANT
Ralf H. Erlandson, Claimant's Atty.
SAIF, Legal Services, Defense Atty. ‘ •
Request for Review by Claimant'

WCB CASE NO. 79 7317 February 6, 1981

The claimant appealed from a second Determination Order
dated September 10, 1979 which did not grant  him any additional
permanent partial disability compensation for this injury.
The first Determination Order dated October 2, 1978 awarded
the claimant compensation equal to 37.5® for 25% loss of his
left hand. The Referee granted the claimant an additional
award of compensation equal to 15° for 10% loss of his hand
and affirmed the SAIF Corporation's (SAIF) denial of re­
sponsibility for his wrist syiriptoms. The claimant contends
that the award of compensation granted to him does not
adequately reflect the loss he has suffered in his left hand
and that his wrist condition is compensable since it is
causally related to his April 10, 1978 left hand injury or
that it constitutes a new injury.

After de novo review of this record, the Board finds
the Referee correctly recited the facts of this case in his
Opinion and Order. Further, the Board finds the Referee
correctly found that the claimant's finger laceration and
wrist injuries are not compensably related to his April 10,
1978 injury. The Board would affirm the SAIF's denial of
responsibility for these conditions.

We next turn to the issue of extent of disability. Dr.
Stolzberg suggested in her report that in determining dis­
ability, she would suggest using objective medical data
rather than the claimant's subjective complaints. Dr.
Nathan is the sole examiner who gave an opinion using stricrly
objective medical techniques. Dr. Nathan twice gave opinions
as to the percentage of impairment that the claimant had in
the left hand. The report most favorable to the claimant,
Dr. Nathan felt the claimant had an impairment to the hand
due to sensory loss of 4.5% which he combined with the
impairment of the hand due to motor loss, 20% which gave a
combined total impairment of 22% of the hand. Dr. Nathan
felt that a total of 25% impairment of the left hand repre­
sented a fair evaluation of the impairment claimant had. V7e
find that, based on the evidence in this case, particularly
Dr. Nathan's most favorable report, that the claimant has
been correctly awarded compensation for the loss of use of
his hand due to this injury. We find that the evidence in 
this case does not support an increased award of compensa­
tion granted by the Referee. Therefore, we would reverse
the Referee's award of increased compensation and would
restore and affirm the second Determination Order entered in 
this case.
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The Board has not considered the additional ·medfca.l 
reports o·ffered by the claima1:J.:t-. ..tn his brief to -the· Board. 
These reports were not offered at the time of the hearing, 
and th~ Board finds that they do not consiitute newly 
discovered·evidence. Therefore, they were not considered by 
the Board in its·review of this case. 

In his brief, claimant questions the accuracy of the 
transcript and the attentiveness of the Referee. .The 
transcript errors cited by the claimant concern the mis­
spelling of two names. There is no showing these mis~ 
spellings affected the Referee's decision. Claimant also 
alleges the Referee was so busy writing during the hearing 
that he missed visual evidence. Claimant did not identify 
the kind or import of the visual evidence allegedly missed. 
A Referee is not expected· to"rely solely on memory when 
writing an opinion and order. To ensure accurate findings 
of fact, Referees make notes during hearings. 

The Board has confidence in the ability of the referees 
who are carefully selected professionals to conduct fair and 
impartial hearings. The Board _finds no showing this hearing 
was conducted unfairly or that the record was incompletely 
developed. 

ORDER 

The'·.·Referee' s Opinion and Order dated July 11, 1980 is 
modified. 

The second Determination Order dated September 10, 1979 
is ~estored and affirmed. 

WCB CASE NO. 76-3717 February 6, 1981 

The Beneficiaries of DAVID M. ROGERS, Deceased 
Martin Sharp, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Supplemental Order 

This case has run the entire gauntlet of available 
review procedures in workers 1 compensation cases .in the 
almost five years since the worker died in February 1976. 
It is now before the Board to write the final chapter, which 
includes a statutory interpretation question regarding 
awards of attorney fees. 

-441-

■ii\ * . I..,,

The Board has not considered the additional medical
reports offered by the claimant ..in his brief to ‘the Board.
These reports were not offered at the time of the hearing,
and the' Board finds that they do not constitute newly
discovered’evidence. Therefore, they were not considered by
the Board in its'review of this case.

In his brief, claimant questions the accuracy of the
transcript and the attentiveness of the Referee. .The
transcript errors cited by the claimant concern the mis­
spelling of two names. There is no showing these mis­
spellings affected the Referee's decision. Claimant also
alleges the Referee was so busy writing during the hearing
that he missed visual evidence. Claimant did not identify
the kind or import of the visual evidence allegedly missed.
A Referee is not expected' to'rely solely on memory when
writing an opinion and order. To ensure accurate findings
of fact. Referees make notes during hearings.

The Board has confidence in the ability of the referees
who are carefully selected professionals to conduct fair and
impartial hearings. The Board finds no showing this hearing
was conducted unfairly or that the record was incompletely
developed.

ORDER

The■'Referee's Opinion and Order dated July 11, 1980 is
modified.

The second Determination Order dated September 10, 1979
is restored and affirmed.

WCB CASE NO. 76 3717 February 6, 1981

The Beneficiaries of DA'VID M. ROGERS, Deceased
Martin Sharp, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Supplemental Order

m

This case has run the entire gauntlet of available
review procedures in workers' compensation cases .in the
almost five years since the worker died in February 1976.
It is now before the Board to write the final chapter, which
includes a statutory interpretation question regarding
av;ards of attorney fees.
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originally denied the claim. On November 16, 
1978, a Referee's order ruled the claim was compensabie. On 
May 10, 1979, the Board affirmed the Referee'.s finding of 
compensability. The Court of Appeals reversed the Board. 
Roqe:.::s v. SAIF, 43 Or. App. 692 (1979). T:1e Suprene Court 
revers0d the Court of A::)peals. Rogers v. §AIT', 289 Or. 633 
(l~J80). 

The Supreme Court's mandate provides in part: 

"The decision of the Court of Appeals is reversed 
and the decision of the Workers' Compensation 
Board is affirmed, and the cause is remanded 
through the Court of Appeals to the Workers' 
Compensation Board for further proceedings in 
conformity with the O?inion of this Court." 

Pursuant to these directions, the Board hereby reinstates 
its May 10, 1979 Order. 

We turn to the attorney fee issue. Because this was a 
denied claim that the Referee found to be compensable, the 
Referee ordered SAIF to pay $3,000 to claimant's attorney as 
a reasonable fee pursuant to ORS 656.386(1). Because SAIF's 
appeal to this Board was unsuccessful, we ordered_ SAIF to 
pay claimant's attorney an additional $350 as a reasonable 
attorney's fee pursuant to ORS 656.·382(2). The records now 
before us contain no information about attorney's fees 
awarded at the Court of Appeals level; pre~umably, no fees 
were awarded to claimant because claimant did not prevail at 
that level. 

After prevailing in the Supreme Court, claimant petitioned 
thot Court for an award of attorney fees. The Supreme Court 
denied that petition on the basis of Brown v. EBI Companies, 
289 Or. 895 (1980). The claimant now requests that this 
Board 

"order the State Accident Insurance Fund to remit 
to claimant's attorney the previous award of 
$3,350 ... plus a reasonable attorney ·fee for review 
at the Supreme Court level ... In the event the 
Board should determine it is without authority to 
order a reasonable attorney fee at the Supreme 
Court level, it is requested that attorneys fees 
in the sum of $1,500 be approved, payable from the 
compensation awarded decedent's spouse." 

The first prong of claimant's request is simple. The 
Supreme Court's mandate states that this Board's Order of 
May 10, 1979 "is affirmed." We have reinstated that Order. 
Therefore, SAIF now stands ordered to pay to claimant's 
attorney a 'total of $3,350 for previous representation of 
claimant before the Referee and Board. 

-442-

SAIF originally denied the claim. On November 16/
1978, a Referee's order ruled the claim was compensable. On
May 10, 1979/ the Board affirmed the Referee',s finding of
compensability. The Court of Appeals reversed the Board.
Rogers v. SAIF, 43 Or. App. 692 (1979). The Supreme Court
reversed the Court of Appeals. Rogers v. SAIF, 289 Or. 633
(1980).

The Supreme Court's mandate provides, in part;

"The decision of the Court of Appeals is reversed
and the decision of the Workers' Compensation
Board is affirmed, and the cause is remanded
through the Court of Appeals to the Workers'
Compensation Board for further proceedings .in
conformity with the opinion of this Court."

Pursuant to these directions, the Board hereby reinstates
its May 10, 1979 Order.

We turn to the attorney fee issue. Because this was a
denied claim that the Referee found to be compensable, the
Referee ordered SAIF to pay $3,000 to claimant's attorney as 
a reasonable fee pursuant to ORS 656.386 (1). Because SAIF' s
appeal to this Board was unsuccessful, we ordered, SAIF to 
pay claimant's attorney an additional $350 as a reasonable
attorney's fee pursuant to ORS 656.'382 (2). The records now
before us contain no information about attorney's fees
awarded at the Court of Appeals level; presumably, no fees
were awarded to claimant because claimant did not prevail at
that level.

After prevailing in the Supreme Court, claimant' petitioned
that Court for an award of attorney fees. The Supreme Court
denied that petition on the basis of Brown v. EBI Companies,
289 Or. 895 (1980). The claimant nov/ requests that this
Board

"order the State Accident Insurance Fund to remit
to claimant's attorney the previous award of 
$3,350...plus a reasonable attorney 'fee for review
at the Supreme Court level...In the event the
Board should determine it is without authority to
order a reasonable attorney fee at the Supreme
Court level, it: is requested that attorneys fees
in the sum of $1,500 be approved, payable from the
compensation av/arded decedent's spouse."

The first prong of claimant's request is simple. The
Supreme Court's mandate states that this Board's Order of 
May 10, 1979 "is affirmed." We have reinstated that Order.
Therefore, SAIF now stands ordered to pay to claimant's
attorney a total of $3,350 for previous representation of
claimant before the Referee and Board.
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Board concludes that it lacks statutory authority 
to grant claimant's request tha~ we set a reasonable attorney 

fee for services rendered ~t the Supreme Court level. There 
are two possibly relevatit statutes. ORS 656.382(2) provides: 

11 If a request for hearing, request for review or 
court appeal is initiated by an employer or the 
corpoiation, and the referee, board or court finds 
that the compensation awarded to a claimant should 
not be disallowed or reduced, the employer or 
corporation shall be required to pay to the 
claimant or his attorney a reasonable attorney's fee 
in the amount set by the referee, board or the court for 
legal representation by an attorney for the claimant 
at the hearing, review or appeal." (Emphasis supplied.) 

The emphasized language refers to a Referee setting a fee 
for representation at a hearing; this Board Betting a· fee 
for r~oresentation on Board review; and a court setting the 

~ 

fee for representation on appeal. Each tribunal only has 
authority to set fees for representation rendered before it. 

ORS 656.386(1) provides in part: 

" ... i;•Jhere a claimant prevails in an appeal to 
·the Court of Appeals from a Board order "denying 
his claim for compensation, the Court shall allow 
a reasonable attorney fee to the claimant's attorney. 
In such rejected cases where the claimant prev~ils 
finally in a hearing before the Referee or in a 
review by the Board itself, then the Referee or 
Board shall allow a reasonable attorney fee ... " 

Unlike ORS 656.382(2), this statute does not limit each 
tribunal's authority to awarding fees only for representation 
rendered before it. For example, under ORS 656.386(1) and this 

Board's rules, this Board can award attorney fees for representation 
before both the Referee and the Board when the Board.is the 
first to rule that the claim·is compensable. See OAR 438-
47-040(2). There is, however, no suggestion in ORS 656.386(1) 
that a lower level of the review process can award fees for 
representation render~d at a higher level of the review 
process. 

Claimant's final request is that we approve the sum of 
$1,500 as a reasonable attorney's fee for representation in. 
the Supreme Court, payable from the compensation awarded. 
The requested amount is eminently reasonable. Unfortunately, 
however, the claimant is seeking approval from the wrong 
tribunal. ORS 656.388(1) provides: 
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The Board concludes that it lacks statutory authority
to grant claimant's request that we set a reasonable attorney
fee for services rendered at the Supreme Court level. There
are two possibly relevant statutes. ORS 656.382(2) provides:

"If a request for hearing, request for review or
court appeal is initiated by an employer or the
corporation, and the referee, board or court finds
that the compensation awarded to a claimant should
not be disallowed or reduced, the employer or
corporation shall be required to pay to the
claimant or his attorney a reasonable attorney's fee
in the amount set by the referee, board' or the court for
legal representation by an attorney for the claimant
at 'the hearing, review or appeal." (Emphasis supplied.)

The emphasized language refers to a Referee setting a fee
for representation at a hearing; this Board ..setting a fee
for representation on Board review; and a court setting the
fee for representation on appeal. Each tribunal only has
authority to set fees for representation rendered before in.

ORS 656.386 CD provides in part:

"...V7here a claimant prevails in an appeal to
the Court of Appeals from a Board order 'denying
his claim for compensation, the Court shall allow
a reasonable attorney fee to the claimant's attorney,
In such rejected cases where the claimant prevails
finally in a hearing before the Referee or in a
review by the Board itself, then the Referee or

• Board shall allow a reasonable attorney fee..."

Unlike ORS 656.382(2), this statute does not limit each
tribunal's authority to awarding fees only for representation
rendered before it. For example, under ORS 656.386(1) and this
Board's rules, this Board can award attorney fees for representation
before both the Referee and the Board when the Board is the
first to rule that the claim'is compensable. See OAR 438 
47 040 (2). There is, hov/ever, no suggestion in ORS 656.386 (1)
that a lov/er level of the review process can award fees for
representation rendered at a higher level of the review
process.

Claimant's final.request is that we approve the sum of 
$1,500 as a reasonable attorney's fee for representation in.
the Supreme Court, payable from the compensation awarded.
The requested amount is eminently reasonable. Unfortunately,
however, the claimant is seeking approval from the wrong
tribunal. ORS 656.388(1) provides;
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claim for legal services or for any other 
services rendered before a referee or the board, 
as the case may be, in respect to any claim or 
award for compensation, to or on account of any 
person, shall be valid unless approved by the 
referee or board, or if proceedings on appeal 
from the order of the board in respect to such 
claim or award are had before any court, unless 
approved by such court." 

As is apparent, ratification of changes for legal services 
for representation llbefore any court" must be obtained from 
"such court." Thus, the approval of attorney's fees for 
representation in the Supreme Court that claimant seeks must 
come fro~ the Supreme Court. 

IT IS SO ORDERED. 

WCB CASE NOS. 78-3310 & 78-7638 February 6, 1981 

DALE SCOFIELD, CLAIMANT 
Starr & Vinson, Claimant's Attys. 
Lvle Velure, and, Frank A. Moscato, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for-Review by Employer 

The Employers Insurance of Wausau (Wausau) seeks review 
by the Board of the order of the Referee which remanded claimant's 
claim to it to be accepted and for payment of benefits as re­
quired by law. Wausau contends clai~ant's condition and need 
for surgery arises out of a new injury. 

Claimant, 58 years of age, had a prior back injury an6 
a laminectomy in 1951 and returned thereafter to full activity. 

In October 1973, while employed with this employer, Lane 
Elect:::-ic Corporation, as a line serviceman, t;--.e claima~it wa'; 
unloading a transformer pad and injured his low back. The SAIF 
Corporation (SAIF) was the employer's workers' compensation 
insurance carrier, and the claim was accepted. 

On August 27, 1974, claimant was pulling wire up a hill 
and fell backwards over a log and injured his left leg- and 
hip. Claimant testified that he filed an employer's accident 
report; however, the employer's file doesn't contain such a 
report. Wausau had become the employer's carrier and provided 
the coverage when the August injury allegedly occurred. 

Claimant testified that with the passage of time his back 
and left leg condition worsened, and he was treated by Dr. 
Erpelding in 1975. 

-444-

"No claim for legal services or for any other
services rendered•before a referee or the board,
as the case may be, in respect to any claim or
award for compensation, to or on account of any
person, shall be valid unless approved by the
referee or board, or if proceedings on appeal
from the order of the board in respect to such
claim or award are had before any court, unless
approved by such court."

As is apparent, ratification of changes for legal services
for representation ".before any court" must be obtained from
"such court." Thus, the approval of attorney's fees for
representation in the Supreme Court that claimant seeks must
come from the Supreme Court.

IT IS SO ORDERED.

#

WCB CASE NOS. 78 3310 & 78 7638 February 6, 1981

DALE SCOFIELD, CLAIMANT
Starr & Vinson, Claimant's Attys.
Lyle Velure, and, Frank A. Moscato, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The Employers Insurance of Wausau (Wausau) seeks review
by the Board of the order of the Referee which remanded claimant's
claim to it to be accepted and for payment of benefits as re­
quired by law. Wausau contends claimant's condition and need
for surgery arises out of a new injury.

Claimant, 58 years of age, had a prior back injury and
a laminectomy in 1951 and returned thereafter to full activity.

In October 1973, while employed with this employer, Lane
Electric Corporation, as a line serviceman, the claimant wafs
unloading a transformer pad and injured his low back. The SAIF
Corporation (SAIF) v/as the employer's workers' compensation
insurance carrier, and the claim was accepted.

On August 27, 1974, claimant was pulling wire up a hill
and fell backwards over a log and injured his left leg and
hip. Claimant testified that he filed an employer’s accident
report; however, the employer's file doesn't contain such a
report. Wausau had become the employer's carrier and provided
the coverage when the August injury allegedly occurred.

Claimant testified that with the passage of time his back
and left leg condition worsened, and he was treated by Dr.
Erpeldinc; in 1975 .
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May 23, 1977, claimant was unloading a 25 pound yard 
light, and wl1cn he picked it up ~nd swung it towards the dock, 
he fell to ··his knees "froP.'l, a sensation -like 11 somebody hit me 
between the ears." Claimant exrerienced severe radiating back 
pain. National Farmers Insurance provided the workers' compen­
sation coverage at the time of this in'cident. General Adjust­
ment Bureau (GAB) provided claim service to the carrier. 

On August 17, 1977, Dr. Serbu reported a history only 
of the 1974 injury. On March 30, 1978, Dr. Serbu related 
claimant's present problems to the 1974 injury .. 

On April 11, 1978, GAB, in behalf of National Farmers 
Insurance, denied claimant 1 s- claim contending that claimant!s 
1977 disabling back condition was related to the industrial 
injury of 1974. 

On May 1s; 1978, Dr. Serbu reported that he now had a 
history of the May 1977 incident involving the yard light.• 
It was his opinion that if that history were true, then he 
would have-to relate claimant 1 s present symptomatology. more to 
the 1977 industrial injury-than to the 1974 industrial·injury. 

The Referee concluded that clairnant 1 s present condition 
and his need for surgery were the result of his industrial 
injury of 1974 and remanded the claim to Wausau for accept­
ance and payment of benefits. He further affirmed the de­
nials issued by SAIF and GAB for National Farmers. 

The Board, after de nova review, disagrees with the 
conclusion reached by the Referee. 11e think the claimant 
suffered a new injury May 23, 1977. 

The Board finds the opinion of Dr. Serbu persuasive 
when taken together with claimant 1 s desciption of the May 
23, 1977 onset of symptoms. 

The.evidence indicates that the injury of May 23, 1977 
independently and materially contributed to the worsening of 
claimant 1 s back condition. Claimant testified that at the 
time of the May 1977 injury, he experienced pain much more 
severe than he had experienced-ever before. Dr. Serbu's 
opinion supports this finding. 

Therefore, the Board concludes ~hat N~tio~al Farmers 
Insurance -is responsible for claimant I s condition and sub-. 
sequent need for surgery. 

:....445-

# On May 23, 1977, claimant was unloading a 25 pound yard
light, and when he picked it up and swung it towards the dock,
he fell to'his knees 'from a sensation  like "somebody hit me
between the ears." Claimant experienced severe radiating back
pain. National Farmers Insurance provided the workers' compen­
sation coverage at the time of this incident. General Adjust­
ment Bureau (GAB) provided claim service to the carrier.

On. August 17, 1977, Dr. Serbu reported a history only
of the 1974 injury. On March 30, 1978, Dr. Serbu related
claimant's present problems to the 1974 injury. 

On April 11, 1978, GAB, in behalf of National Farmers
Insurance, denied claimant's claim contending that, claimant's
1977 disabling back condition was related to the industrial
injury of 1974.

On May 15 , 1978 , Dr. ‘Serbu reported that he now had a
history of the May 1977 incident involving the yard light.  
It was his opinion that if that history were true, then he
V70uld have to relate claimant's present  symptomatology more to
the 1977 industrial injury than to the 1974 industrial■injury.

The Referee concluded that claimant's present condition
and his need for surgery were the result of his industrial
injury of 1974 and remanded the claim to Wausau for accept­
ance and payment of benefits. He further affirmed the de­
nials issued by SAIF and GAB for National Farmers.

The Board, after de novo review, disagrees with the
conclusion reached by the Referee. We think the claimant  
suffered a new injury May 23, 1977. • .

The Board finds the opinion of Dr. Serbu persuasive,
when taken together v;ith claimant's desciption of the May ;
23, 1977 onset of symptoms.

The.evidence indicates that the injury of May 23, 1977
independently and materially contributed to the worsening of
claimant's back condition.  Claimant testified that at the
time of the May 1977 injury, he experienced pain much more
severe than he had experienced ever before. Dr. Serbu's
opinion supports this finding.

Therefore, the Board concludes that National Farmers
Insurance , is responsible for claimant's condition and sub 
sequent need for surgery.
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The order of the Referee dated February 29, 1980 is 
hereby raod~fied . 

. Sl\IF' s denial is aff irI1.1.ed. 

It is hereby ordered that the denial issued by Employers 
Insurance of Wausau dated May 3, 1979 is affirmed. 

The claimant's claim for his disabling low back condition 
and his subsequent surgery is hereby remanded to the employer, 
Lane Electric Cooperative, and its carrier, National Farmers 
Insurance, for acceptance and payment of benefits as required 
by law. 

The General Adjustment Bureau, Inc., is hereby ordered 
to reimburse Employers Insurance of Wausau for all monies ex­
pended pursuant to the order of the Referee. 

Claimant's attorney is hereby granted, as a reasonable 
attorney fee for his services at Board review, the sum of $150 
payable by National Farmers Insurance. 

WCB CASE NOS. 77-1889 & 78-1678 February 6, 1981 

JOHNNY R. SMITH, CLAIMANT 
Doug Green, Claimant's Atty. 
R. Kenney Roberts, and, Dennis VavRosky, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Rev:,iew by Carrier· 

United Pacific/Reliance·Insurance Company (United) 
seeks Board review of that portion of the Referee's Opinion 
and Order which ordered it to accept responsibility for the 
claimant's condition and found his condition medically 
stationary and awarded him compensation for permanent total 
disability effective the date of the hearing. United contends 
that the claimant's condition was stable prior to his August 
1976 injury, which is the responsibility of the Employers 
Benefit Insurance Company (EBI) and that injury, coup:ed 
with a change of work style necessitated by that injury; 
independently contributed to the claimant's resulting 
disability. Therefore, United contends responsibility for 
the claimant's right shoulder condition lies with EBI and 
further the record does not establish that the claimant is 
permanently and totally disabled. United contends its 
denial should be affirmed and that EBI should be ordered to 
accept responsibility for the claimant's right shoulder 
condition. -446-

-

ORDER

The order of the Referee dated February 29, 1980 is 
hereby modified.

.SAIF's denial is affirmed. ,•

It is hereby ordered that the denial issued by Employers
Insurance of V7ausau dated May 3, 1979 is affirmed.

The claimant's claim for his disabling low back condition
and his subsequent surgery is hereby remanded to the employer,
Lane Electric Cooperative, and its carrier, National Farmers
Insurance, for acceptance and payment of benefits as required
by law.

The General Adjustment Bureau, Inc., is hereby ordered
to reimburse Employers Insurance of Wausau for all monies ex­
pended pursuant to the order of the Referee.

Claimant's attorney is hereby granted, as a reasonable
attorney fee for his services at Board review, the sum of $150
payable by National Farmers Insurance.

m

#
WCB CASE NOS. 77 1889 & 78 1678 February 6, 1981

JOHNNY R. SMITH, CLAIMANT
Doug Green, Claimant's Atty.
R. Kenney Roberts, and, Dennis VavRosky, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Carrier

United Pacific/Reliance'Insurance Company (United) 
seeks Board review of that portion of the Referee's Opinion
and Order which ordered it to accept responsibility for the
claimant's condition and found his condition medically
stationary and av/arded him compensation for permanent total
disability effective the date of the hearing. United contends
that the claimant's condition was stable prior to his August
1976 injury, which is the responsibility of the Employers
Benefit Insurance Company (EBI) and that injury, coupled
v/ith a change of work style necessitated by that injury, 
independently contributed to the claimant's resulting
disability. Therefore, United contends responsibility for
the claimant's right shoulder condition lies with EBI and
further the record does not establish that the claimant is
permanenrly and totally disabled. United contends its
denial should be affirmed and that EBI should be ordered to
accept responsibility for the claimant's right shoulder

#
condition.  446 



         
       

        

      
         

          
         

          
         

        
           

        

         
         
          
          

          
   

         
         

          
       

       

         
           

    

        
         

          
           

         
          

         

         
       

        
        

        
         

         
        
   

March 7, 1975, the claim.-:rnt, then a 48-year-old 
skldder_operator.with erooks-Scinlon, Inc., hit a stump and 
injured his right shoulder. Thi~ employer's insurer was 
United. 

Dr. Conner diagnosed the claimant's condition as acute 
bursitis or tendonitis of the right shoulder. Dr. Conner 
later changed his diagnosis and felt that claimant had a 
tear of the rotator cuff. The claimant was released for 
regular work on May 1·3, 197 5. The claim was closed by 
Determination Order of September 19, 1975 with an award of 
16° for· 5% unscheduled disability. The claim~nt returned 
to his regular work and testified he c·ontinued to have some 
weakness in ·the shoulder and pain with external rotation. 

On August 6, - 1_976, the cl21irnant, while still employed 
by Brook_s-Scanlon, suffered ·an injury to his left shoulder· 
when the skidder he was operating again struck a stump which 
tossed claimant into the .side of the cage, causing injury to 
his left shoulder. At t~is time, the employer's insurer was 
EBI. 

Dr. Carroll diagnosed this injury as a contusion of 
the left shoulder and possible tear of the supraspinatus 
tendon. On Kovember 17, 1976, Dr. Carroll reported the 
claim_ant' s condition was medically stationary and released 
him for regular work. · 

C7 aimant returned to work, but his right shoulder con­
dition flared up. Dr. Carroll found no new injury but an 
aggravation of. the 197~ injury. 

Dr. Carroll, on December 16, 1976, performed a reim­
plantation of bicep tendons and repair of the rotator cuff. 

On February 28, 1977, EBI advised the claimant it would 
de~y his aggrav~tion claim. This is based 6n the fact that 
at the time of his ~arch 1975 injury at Brooks-Scanlon, 
Inc., it did not carry workers' compensation for that employer. 
Th,e claimant filed a request for hearing on this denial. 

In June 1977, the claimant was enrolled i~ the-Disability 
Prevention Center~ The r.:1edical examiner found partial 
"frozen shoulder _syndrome" on the left and. severe frozen 
shoulder syndrome on the right. They found claimant's phy­
sical disabili~y ~oderately severe of the right shoulder 
and·mild on the left. They opined that claimant was cer­
tainly in need of a job .. change. Right s~oulder restricti9n 
was permanent but cl~imant could tolerate moderate work 
not above shoulder level. 

-447-
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On March 7,, 1975, thoi claimant, then a 48 year old
skidder.operator'with Brooks Scanlon, Inc., hit a stump and
injured his right shoulder. This employer's insurer was
United,.

Dr. Conner diagnosed.the claimant's condition as acute
bursitis or tendonitis of the right shoulder. Dr. Conner
later changed his diagnosis and felt that claimant had a
tear of the.rotator cuff. The claimant was released for
regular work on May 13, 1975. The claim was closed by
Determination Order of September 19, 1975 with an award of
16° for' 5% unscheduled disability. The claimant returned  
to his regular work and testified he continued to have some
weakness in the shoulder and pain v;ith external rotation.

On August 6, 1976, the claimant, while still employed
by Brooks Scanlon, suffered 'an injury to his left shoulder'
when the skidder he was operating again struck a■stump which
tossed claimant into the.side of the cage, causing injury to
his left sho,ulder. At this time, the employer's insurer was
EBI . ■

Dr. Carroll diagnosed this injury as a contusion of
the left shoulder and possible tear of the supraspinatus
tendon. On November 17, 1976, Dr. Carroll reported the
claimant's condition was medically stationary and released
him for regular work. •  '

O'" aimant returned to work, but his right shoulder con­
dition flared up. Dr. Carroll found no new injury but an.
aggravation of. the 1975 injury.

Dr. Carroll, on December 16, 1976, performed a reim­
plantation of bicep tendons and repair of the rotator cuff.

On February 28, 1977, EBI advised the claim.ant it would
deny his aggravation claim. This is based on the fact that
 at the time of his March 1975 injury at Brooks Scanlon,
Inc., it did not carry workers' compensation for that employer
The claimant filed a request for hearing on this denial.

In June 1977, the claimant was enrolled in the'Disability
Prevention Center, The medical examiner found partial
"frozen shoulder syndrome" on the left and severe frozen
shoulder syndrome on the right. They found claimant's phy­
sical disability moderately severe of the right shoulder
and mild on the left. They opined that claimant was cer­
tainly in need of a job change. Right shoulder restriction
was permanent but claimant could tolerate moderate work
not above shoulder level.

m
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Carroll in late October 1977 reported that the 
claimant had very little strength in his right shoulder. He 
felt the claimant's condition was stationary with a total 
loss of the right shoulder and the left shoulder was not 
much better. He. recommended that the claimant retire from 
work, obtain Social Security and accept permanent disability 
for his right shoulder. 

On December 20, 1977, Dr. Carroll indicated claimant 
had underlying psychopathology with very pour motivation 
to return to work, but with both shoulders disability, claim­
ant was permanently and totally disabled. 

- . 
In March 1978, the Orthopaedic Consultants exami~ed the 

claimant. The claimant complained of pain solely in his 
left shoulder. The diagnosis was a contusion of the left 
shoulder, by history, and tendonitis with mild secondary 
adhesive capsulitis. They did not feel that the claimant's 
left shoulder condition was stationary and felt that he 
would benefit from a short period of further treatment by 
Dr. Carroll. They rated the impairment in the left shoulder 
as a result of his injury as moderate. They felt that the 
claimant would be able to return to light work from the 
standpoint of his left shoulder disability if he avoided_ 
work which required using both of his hancs above shoulder 
level. They felt that a job change was indicated because of 
.his left and right shoulder injuries and recommended job 
retraining. 

On April 11, 1978, Dr. Carroll, reiterated his opinion 
that the claimant was per~anently and totally disabled. 

In May 19 8 0 , Dr. Specht reported that he r-,ad examined 
the claimant at the request of United. The claimant indicated 
he continued to fish and hunt and spent ·the majority of his 
time either watching T.V. or going to physical therapy. The 
claimant told this doctor that he considered himself to be 
significantly disabled and was on Social Security disability. 
The claimant stated he did not have any ide~ what type of 
work he would be capable of doing. Dr. Specht stated: "In 
actual fact, he can be rehabilitated to work at desk level 
and any kind of occupation which does not put excessive 
demands on his shoulders. He, therefore, would be capable 
of using any sort of machine with keys or writing. He 
should not be required to lift more than ten pounds of 
weight. Given his level of education, however, _this may be 
very difficult to bring about." Dr. Specht felt that the 
right shoulder injury had become sufficiently stable for him 
to return to work during early 1976, and that the 1976 left 
shoulder injury aggravated the right shoulder. 

-448-

Dr. Carroll in late October 1977 reported that the
claimant had very little strength in his right shoulder. He 
felt the claimant's condition was stationary with a total
loss of the right shoulder and the left shoulder was not
much better. He. recommended that the claimant retire from
work obtain Social Security and accept permanent disability
for his right shoulder.

On December 20, 1977, Dr. Carroll indicated claimant
had underlying psychopathology with very pour motivation
to return to work, but v/ith both shoulders disability, claim­
ant was permanently and totally disabled.

In March 1978 , the Orthopiiedic Consultants examined the
claimant. The claimant complained of pain solely in his
left shoulder. The diagnosis was a contusion of the left
shoulder, by history, and tendonitis with mild secondary
adhesive capsulitis. They did not feel that the claimant's
left shoulder condition was stationary and felt that he
would benefit from a short period of further treatment by 
Dr. Carroll. They rated the impairment in the left shoulder
as a result of his injury as moderate. They felt that the
claimant would be able to return to light work from the
standpoint of his left shoulder disability if he avoided
work which required using both of his hands above shoulder
level. They felt that a job change was indicated because of
•his left and right shoulder injuries and recommended job
retraining.

On April 11, 1978, Dr. Carroll, reiterated his opinion
that the claimant was permanently and totally disabled.

In Hay 1980, Dr. Specht reported that he had examined
the claimant at the request of United. The claimant indicated
he continued to fish and hunt and spent the majority of his
time either watching T.V. or going to physical therapy. The
claimant told this doctor that he considered himself to be
significantly disabled and was on Social Security disability.
The claimant stated he did not have any idea what type of
work he would be capable of doing. Dr. Specht stated: "In
actual fact, he can be rehabilitated to work at desk level
and any kind of occupation which does not put excessive
demands on his shoulders. He, therefore, would be capable
of using any sort of machine with keys or writing. • He
should not be required to lift more than ten pounds of
weight. Given his level of education, however,,this.may be
very difficult to bring about." Dr. Specht felt that the
right shoulder injury had become sufficiently stable for him
to return to work during early 1976, and that the 1976 left
shoulder injury aggravated the right shoulder.
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January 197 9, Dr. Gr ipekoven examined the •Cl;ai'mant 
and diagnosed a right shoulder. rot~tor cuff te·ari, · st'atus · 
post operative repair, and a contusion and spraih 6f-Eh~ 
left shoulder. He felt that the claimant had residual disability 
in both shoulders which precluded his return to operation of 
heavy equipment, however, he felt that the claimant could be 
employed on a full time basis in a more sedentary type of 
job, which did not involve heavy lifting or use of the arm 
in an elevated position. Dr. Gripekoven felt the claimant 
was capable of returning to a limited type of employment and 
the left shoulder injury did cause a significant·aggiavation 
of the right shoulder injury, although that was an indirect 
result of the demand of his employment and his inability to 
protect the right shoulder. 

The claim for the August 6, 1976 injury.was closed by.a 
February _2,. 1979 · Determination Order which granted the . 
~laimant a period of temporary total disability compensation 
and an award of compensation equal to 32° for 10% unscheduled 
disability .for his left shoulder injury. 

United, on February 16, 1979, denied the claimant's 
aggravation claim for his right shoulder injury .. This is 
based on its feeling that the claimant's right shoulder 

-condit~on was related to the left shoulder injury. It . 
ad~ised the claimant it was requesting an order designating. 
a paying agent. 

An order designating paying agent pursuant to ORS 
656.307 was issued on February 27, 1979. U~ited was ordered 
to immediateiy commence payment of benefits due this claimant 
pursuant to the workers' compensation law and to c6ntinue to 

·pay such payments until such· time as the responsible earty. 
had been determined. 

A second Determination Order in the claim for the March 
1975 injury was issued on March 13, 1979 and awarded the. 
claimant an additional period of temporary total disability 
compensation and compensation equal to 144° fbr 45% un­
scheduled disability for his right shoulder injury. 

The claimant was evaluated by Mr. Adolph, a vocational 
consultant. H~ interviewed the claimant and reviewed the 
medical reports and opined that there were no significant 
number of jobs in the area he lived in which the claimant 
could perform. 

rhe Vocational Rehabilitation Departmen~ cloied their . 
file on.this claimant in October 1977. It was closed on the 
basis that the claimant had no employment in mind at that 
time because the doctor would not release him for work and 
had reconunended early -reti'rement. 
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•In January 1979 , Dr. Gripekoven examined the'Cl’ai'mant
and diagnosed a right shoulder, rotator cuff tear',’ status ”
post operative repair, and a contusion and sprain of  the'
left shoulder. He felt that the claimant had residual disability
in both shoulders which precluded his return to operation of
heavy equipment, however, he felt that the claimant could be
employed on a full time basis in a more sedentary type of
job, which did not involve heavy lifting or use of the arm
in an elevated position. Dr. Gripekoven felt the claimant
was capable of returning to a limited type of employment and
the left shoulder injury did cause a significant•aggravation
of the right shoulder injury, although that was an indirect
result of the demand of his employment and his inability to
protect the right shoulder.

The claim for the August 6, 1976 injury was closed by.a
February .2, 1979'Determination Order which granted the
claimant a period of temporary total disability compensation
and an award of compensation equal to 32° for 10% unscheduled
disability for his left shoulder injury.

United, on February 16, 1979, denied the claimant's
aggravation claim for his right shoulder injury. This is 
based on its feeling that the claimant's right shoulder
•condition was related to the left shoulder injury. It 
advised the claimant it was requesting an order designating .
a paying agent.

An order designating paying agent pursuant to ORS
656.307 was issued on February 27, 1979. United was ordered
to immediately commence payment of benefits due this claimant
pursuant to the workers' compensation law and to continue to
•pay such payments until such'time as the responsible party 
had been determined.

A second Determination Order in the claim for the March
1975 injury was issued on March 13, 1979 and awarded the
claimant an additional period of temporary total disability
compensation and compensation equal to 144° for 45% un­
scheduled disability for his right shoulder injury.

The claimant was evaluated by Mr. Adolph, a vocational
consultant. He interviewed the claimant and reviewed the
medical reports and opined that there were no significant
number of jobs in the area he lived in which the claimant
could perform.

The Vocational Rehabilitation Department closed their
file on.this claimant in October 1977. It was closed on the
basis that the claimant had no emplo^mient in mind at that
time because the doctor would not release him for work and
had recommended early retirement.
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At the hearing, the claimant testified that he was 52 
years old and had finished the seventh grade. He stated he· 
had worked on a farm, in the oil fields, in the woods, on 
the railroad, as a gold dredger and with heavy equipment. 
He stated that since ceasing work he has not sought em­
ployment by going to the employment office or contacting 
pqtential employers. He stat~d he has not done so because 
he is not sure what type of work he could do. 

_The Referee found that the injury of November_ 1976 was 
an aggravation of the 1975 injury and United was ordered to 
accept that claim and provide the claimant -~ith all -benefits 
to which he is entitled. The Referee further ordered that 
the aggravation claim was to be closed as of the date of the 
hearing when claimant was found to be permanently and totally 
disabled as a result thereof~ Further, the Referee o~dered 
EBI to pay claimant compensation equal to 30% unscheduled 
disability for his left shoulder injury. The Referee affirmed 
the denial issued by EBI of the claimant's November 1976 
injury. 

After de novo review of the record in this case, we 
modify the Referee's order. We find that the preponderance 
of evidence indicates that EBI is responsible for the 
claimant 1 s current condition. We find that the 1976 injury 
caused or is responsible for the claimant's current right 
shoulder condition. We find that after the November 1976 
injury, by applying the last injurious exposure rule to the 
facts in this case, the claimant's right shoulder condition 
is the responsibility of EBI. The claimant's condition was 
stable following his March 1975 injury. w·e find the evi­
dence establishes that the claimant's left shoulder injury 
and the change of work style independently contributed to-· 
his disability and need for medical care after November 29., 
1976. Therefore, we reverse the Referee's order which found 
the claimant's right shoulder condition was the responsibility 
of United. 

Further, we find tllat the claimant is not perrnanentiy 
and totalli disabled. The law in effect at the time of the 
claimant's injury required that permanent disability required 
the claimant be permanently incapacitated from regularly 
performing any work at a gainful and suitable occu~ation. 
ORS 656.206(2) provided that: The workman has the burden of 
proving permanent disability status. Unless the medical 
evidence of the workman's unscheduled physical impairment, 
coupled with other relevant factors affecting his employment, 
establishes, prima facie, the workrnan' s permanen~ total 
disability status, he must also establish his willingness to 
seek gainful and suitable regular employment. The medical· 
evidence in this case does not, when coupled with other 
releVant factors:affecting the claimant's employability, 
establish, prima facie, that he is pe~manently and·totally 
disabled. Therefore, the claimant must also establish that 
he has willingly sought gainful and suitable regular employment. 
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At the hearing, the claimant testified that he was 52
years old and had finished the seventh grade. He stated he'
had worked on a farm, in the oil fields, in the woods, on
the railroad, as a gold dredger and with heavy equipment.
He stated that since ceasing work he has not sought em­
ployment by going to the employment office or contacting
potential employers. He stated he has not done so because
he is not sure what type of work he could do.

The Referee found that the injury of November 197G was
an aggravation of the 1975 injury and United was ordered to
accept that claim and provide the claimant with all  benefits
to which he is entitled. The Referee further ordered that
the aggravation claim was to be closed as of the date of the
hearing when claimant was found to be permanently and totally
disabled as a result thereof . Further, the Referee ordered
EBI to pay claimant compensation equal to 30% unscheduled
disability for his left shoulder injury. The Referee affirmed
the denial issued by EBI of the claimant's November 1976
injury.

After de novo review of the record in this case, we
modify the Referee's order. VJe find that the preponderance
of evidence indicates that EBI is responsible for the
claimant's current condition. We find that the 1976 injury
caused or is responsible for the claimant's current right
shoulder condition. We find that after the November 1976
injury, by applying the last injurious exposure rule to the
facts in this case, the claimant’s right shoulder condition
is the responsibility of EBI. The claimant's condition was
stable following his March 1975 injury. We find the evi­
dence establishes that the claimant's left shoulder injury
and the change of work style independently contributed to
his disability and need for medical care after November 29.,
1976. Therefore, v/e reverse the Referee's order v/hich found
the claimant’s right shoulder condition was the responsibility
of United.

Further, we find that the claimant is not permanently
and totally disabled. The law in effect at the time of the
claimant's injury required that permanent disability required
the claimant be permanently incapacitated from regularly
performing any work at a gainful and suitable occupation.
ORS 656.206(2) provided that: The workman has the burden of
proving permanent disability status. Unless the medical
evidence of the workman's unscheduled physical im^pairment, 
coupled with other relevant factors affecting his employment,
establishes, prima facie, the v/orkman's permanent total
disability status, he must also establish his willingness to
seek gainful and suitable regular employment. The medical
evidence in this case does not, when coupled with other
relevant factorsaffecting the claimant’s employability,
establish, prima facie, that he is permanently and totally
disabled. Therefore, the claimant must also establish that
he has willingly sought gainful and suitable regular employment
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evide~ce in this cas~ cl~irly-indicites that the ciai~ait 
has not done so. The claimant ~lected to retire and to file 
for Social Security disability. · Therefore, we find the_'. 
claimant has failed to prove that-he is permanently and 
totally disabled. 

Additionally, the Board fJ.nds ~hat the Referee•~ increased 
award of compensation for the left shoulder injury. is not 
supported by the- evidence. .The claimant I s impai-rment -o_f his 
left shoulder· has been ·rated in the mild category. - There­
fore, the Board would reverse the Referee's award of in­
creased compensation and order that the Determination Order 
award of ~ompensation for·that injury be reins~ated ~na· 
affirmed. 

ORDER· 

The Referee's.Opinion and Order dated April 15, 1gao as 
amended April 22, 1980 is.modified. 

United Pacific/Reliance Insurance Company's deniql of 
the claimant's aggravation claim is restored and affirmed. 
The Employers Bene£ it-. Insurance Company's denial issue?, on 
Februarv 28-, 1977 is set aside. It is. responsible for the 
clairnani's current right shoulder ~ondition_and his iefi · 
shouldir condition. The right shoulder condition is s~ationary, 
and the claimant is hereby awarded an award of compensation 
equal to 256° for 80% unscheduled disability for hi~ right 
shoulder injury. _, 1 ~ 

The claimant's attorney is granted a fee payable,by the 
EBI in. the sum of $1,000 to be paid in addition to that com­
pensation granted the claimant for the hearing request on 
the issue of this denial. Further, claimant's attorney is 
granted a fee equal to 25% of the increased compensation of 
the award granted by this order to be paid by the EBI,·not 
to exceed the S1:lffi of $3,000. 

It is further ordered that the Referee's granting of. 
additional compensation for the claimant's left shoulder 
injury of August 6, 1978 is ~eversed. The Februa~y 1979 
Determination Order is restored and affirmed. 

-451-

The evidence in this case''clearly ‘indicates that the claimant
has not done so. The claimant ^elected to retire and to file
for Social Security disability. ' Therefore, we find the. ;
claimant has failed to prove that•he is permanently and
totally disabled.

Additionally, the Board  finds that the Referee's increased
award of compensation for the left shoulder injury is not
supported' by the evidence. .The claimant's impairment of his
left shoulder has been  rated in the mild category.  There­
fore, the Board would reverse the Referee's award of in­
creased compensation and order that the Determination Order
award of compensation for that injury be reinstated and ,  
affirmed.

■ ■  ' ^ ■■■■  ORDER ■
The Referee ’ s . Opinion and Order dated April 15, 19'80..as

amended April 22, 1980 is modified. . ■ _  

United Pacific/Reliance Insurance Company's denial of
the claimant's aggravation claim is restored and affirmed.
The Employers Benefit . Insurance Company's denial issued on
February 28 , .1977 is set aside. It is , responsible for the
claimant's current right shoulder condition and his left
shoulder condition. The right shoulder condition is stationary,
and the claimant is hereby awarded an award of compensation
equal to 256° for 80% unscheduled disability for his right
shoulder injury. ■ •..'•i .

The claimant's attorney is granted a fee payable^by the
EBI in. the sum of $1,000 to be paid in addition to that com­
pensation granted the claimant for the hearing request on
the issue of this denial. Further, claimant's attorney is 
granted a fee equal to 25% of the increased compensation of
the award granted by this order to be paid by the EBI, not
to exceed the sum of $3,000.

It is further ordered that the Referee's granting of 
additional compensation for the claimant's left shoulder
injury of August 6, 1978 is reversed. The February 1979
Determination Order is restored and affirmed.
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NOS. C 230071 & C 383707 

DENNISE, .STEVENS, CLAIMANT 

February 6, 1981 

. -
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

Claimant requests the Board to exercise its O'Wll. motion 
jurisdiction pursuant to ORS 656.278 and reopen his claim for 
a worsened condition related to his February 4, 1970 indus­
trial injury. Claimant's aggravation rights have expired. 

SAIF is unopposed to a claim reopening ind voluntarily 
paid claimant compensation for temporary total disability 
from October 3, 1980 to January 2, 1981. 

The medical evidence indicates claimant was hospitalized 
in ~ay 1980 and underwent a surgical procedure. Claimant 
evidently returned to work. Surgery was recommended ar:d 
claimant was taken off work as of October 28, 1980. T~is 
information was varified by Dr. Ragsdale's report of January 
7, 1981. 

Claimant is entitled to compensation for temporary total 
disability for the May 1980 hospitalization and for com2ensa­
tio·n for temporary total disability commencing October 2 8, 
1980 until closure is authorized pursuant to ORS 656.27d. 

SAIF is allowed to make whatever monetary adjustments 
as are necessary. 

IT IS SO ORDERED. 

WCB CASE NO. 795835 February 6, 1981 

MICHAEL .TORHAN, CLAIMANT" 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

This claim was originally closed by Dete~mination Order 
which granted claimant 2n award of compensation equal to 64° 
for 20% unscheduled disability for his injuries. The claimant 
requested a hearing on this, and the Referee, after hearing 
all the. testimony and reviewing the evidence offered in the 
case, affirmed the Determination Order. The claimant contenas 
he is permanently and totally disabled. 
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CLAIM NOS. C 230071 & C 383707 February 6., 1981

DENNIS E, .STEVENS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant requests the Board to exercise its own motion
jurisdiction pursuant to ORS 656.278 and reopen his claim for
a worsened condition related to his February 4, 1970 indus­
trial injury. Claimant's aggravation rights have expired.

SAIF is unopposed to a claim reopening and voluntarily
paid claimant compensation for temporary total disability
from October 3, 1980 to January 2, 1931.

The medical evidence indicates claimant was hospitalized
in May 1980 and underwent a surgical procedure. Claimant
evidently returned to work. Surgery was recommended and
claimant v/as taken off v/ork as of October 28, 1980 . This
information was varified by Dr. Ragsdale's report of January
7, 1981.

Claimant is entitled to compensation for temporary total
disability for the May 1980 hospitalization and for compensa­
tion for temporary total disability commencing October 28,
1980 until closure is authorized pursuant to ORS 656.273.

SAIF is allowed to make whatever monetary adjustments
as are necessary.

IT IS SO ORDERED.

WCB CASE NO. 795835 February 6, 1981

MICHAEL TORHAN, CLAIMANT''
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

This claim was originally closed by Determination Order
which granted claimant an award of compensation equal to 64°
for 20% unscheduled disability for his injuries. The claimant
requested a hearing on this, and the Referee, after hearing
all the.testimony and reviewing the evidence offered in the
case, affirmed the Determination Order. The claimant contends
he is permanently and totally disabled.
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J\f t.er a ck: novo ·review of tlw rr-!cord -j n t.h:i s ca:,,.,, we 
<.lu not Lind tlw L tl11.:: cl.:iim.::i.nL .i.s f:>Cffma11cntly and totally 
disabl~d~· However, we also find that the award of compensation 
granttd to the claimant by the Determination Order does not 
adequat~.1:Y. .. ,:i;-eflect his loss of wage earning capacity due to 
this injury. · 

Th~ ·~laimant is now 66 years old and has a seventh 
grade education. He has worKed as a farm laborer and also 
has been employed by the gas company as a scoop mobile 
operator and a pipe man for approximately 35 years. The 
claimant has a history of numerous injuries to his hips and 
back. The medical evidence indicates that the claimant is 
unable to perform the heavy, strenuous physical labor type 
of work that he previously has done. The evidence indicates 
that the claimant is limited to sedentary types of work. 
The Orthopaedic Consultants found that the loss of. function 
of the lumbar spine due to the injury was minimal. They:;~~ 
felt the claimant had a moderately severe loss of function;r~ 
in the right hip, but only a mild to moderate amount of·lqss­
function due to the most recent injury. 

D;i::. ·cherry felt that, based on the claima:nt's age, 
educatio~; .. experience and present limitation, the clai~ant 
could n,ot be retrafned' for any occupation. Dr. Cherry felt 
that the claimant was permanently and totally disabled.· - The 
claimant underwent surgery for his hip and last worked arr 
December- 9, 1975. The claimant at this point elected to 
take an early retirement and has not attempted- to work"or to .. 
find. otD,er: :e6ployment within his limitations since thae' ·- : ... :. 
time.. .. . · · .· .-.-: .·.j• _. s-, 

,· ..... :- . .. . ;, .. , . .... ~ 

Under the law in effect at the time of the ~ldimah~•s · 
injury, permanent total disability was defined as: "Loss> ' 
including pre-existing disability, of use of function of any 
scheduled or unscheduled portions of the body which per­
manently incapaci~ates the workman regularly performing any 
work at a gainful and suitable occupation." We find that 
the medical evidence by itself does not indicate that the 
claimant is permanently and totally disabled.· Under the law 
in effect. at the time of the claimant's injury, motivation 
to return to work or to find work within his limitations, 
was one factor that must be considered in determining an 
injured worker 1 s loss of wage earning capacity. 

In this case, the claimant has not attempted to return 
to work or-to find other employment within _his abilities. 
Instead, the claimant elected to retire from the work force. 
The claimant's retirement does not affect his loss of wage 
earning capacity due to his injuries, but can_be considered 
when trying to determine his motivation t_o find employment 
or to return to employment. Based on all the evidence in 
this case, we find that the claimant is entitled to an award 
of compensation equal to 160° for 50% unscheduled disability 
for his right hip and low back ~njuries. 
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Af t .er a cl< ; novo review of the record in t:.h.i s ca:5e, v;e
cio nut liricl the clai/naj^t I'j permajicj:)tly ajjcl totally
disabled. However, we also find that the award of compensation
granted to the claimant by the Determination Order does not
adequately, reflect his loss of wage earning capacity due to
this injury.

The claimant is now 66 years old and has a seventh
grade education. He has worked as a farm laborer and also
has been employed by the gas company as a scoop mobile
operator and a pipe man for approximately 35 years. The
claimant has a history of numerous injuries to his hips and
back. The medical evidence indicates that the claimant is
unable to perform the heavy, strenuous physical labor type
of work that he previously has done. The evidence indicates
that the claimant is limited to sedentary types of work.
The Orthopaedic Consultants found that the loss of function
of the lumbar spine due to the injury was minimal. They
felt the claimant had a moderately severe loss of function;;r.v
in the right hip, but only a mild to moderate amount of'loss  
function due to the most recent injury.

Dr. Cherry felt that, based on the claimant's age,
education,..experience and present limitation, the claimant
could not be retrained' for any occupation. Dr. Cherry felt
that the claimant was permanently and totally disabled. ■ The
claimant underwent surgery for his hip and last worked on
December 9, 1975. The claimant at this point elected to 
take an early retirement and has not attempted to work"or to,,
find, other employment within his limitations since that';_ ‘
time.. . ' ' 1

Under the law in effect at the time of the claimant's
injury, permanent total disability was defined as; "Loss -
including pre existing disability, of use of function of any
scheduled or unscheduled portions of the body which per­
manently incapacitates the workman regularly performing any
work at a gainful and suitable occupation." We find that
the medical evidence by itself does not indicate that the
claimant is permanently and totally disabled. ' Under the law
in effect,at the time of the claimant's injury, motivation
to return to work or to find work within his limitations,
was one factor that must be considered in determining an
injured worker’s loss of wage earning capacity.

In this case, the claimant has not attempted to return
to work or to find other employment v/ithin his abilities.
Instead, the claimant elected to retire from the work force.
The claimant's retirement does not affect his loss of v/age
earning capacity due to his injuries, but can be considered
when trying to determine his motivation to find employment
or to return to employment. Based on all the evidence in
this case, we find that the claimant is entitled to an award
of compensation equal to 160® for 50% unscheduled disability
for his right hip and low back injuries.
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The Referee's Opinion and Order dated June 24, 1980 is 
modified. 

The claimant is hereby granted an award of compensation 
equal to 160° for 50% unscheduled disability for his right 
hip and low back· injuries. This award of compensation is in 
lieu of all prior awards of unscheduled disability that the 
claimant has received for these injuries. · 

CLAIM NO. B53-157860 

.BILL G. WALLS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 

· Own Motion Determination 

February 6, 1981 

Claimant sustained a compensable injury to his left 
knee on April 15, 1974. His claim was.accepted and first 
closed on February 28, 1975. Claimant was then granted a 
total equal to 15° for 10%. loss of the left leg as a result 
of this injury. His aggravation rights have expired. 

The carrier voluntarily reopened this claim on SeptemDer 
15, 1980 for surgery which was done the following day. ~he 
diagnosis was chronic synovitis, which was ·a continuation of 
claimant's 1974 inaustrial injury. Claimant was declared to 
be medically stationary on October 13, 1980 and released for 
regular work on October 18, 1980. 

On January 15, 1981, the carrier requested a determina­
tion of claimant's current disability. The Evaluation 
Division recommended to the Board that claimant be granted. 
additional compensation for temporary total disability from 
~eptember 15, 1980 through October 17, 1980 with no additional 
permanent partial disability. 

The Board concurs. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from September 15, 1980 through October 17, 
1980, less time worked. 
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-

ORDER

The Referee's Opinion and Order dated June 24, 1980 is 
modified.

The claimant is hereby granted an award of compensation
equal to 160° for 50% unscheduled disability for his right
hip and low back'injuries. This award of compensation is in 
lieu of all prior awards of unscheduled disability that the
claimant has received for these injuries.

#

February 6, 1981CLAIM NO. B53 157860

BILL G. WALLS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his left
knee on April 15, 1974. His claim was.accepted and first
closed on February 28, 1975. Claimant was then granted a
total equal to 15° for 10%. loss of the left leg as a result
of this injury. His aggravation rights have expired.

The carrier voluntarily reopened this claim on September
15, 1980 for surgery which was done the following day. The
diagnosis was chronic synovitis, which was a continuation of
claimant's 1974 industrial injury. Claimant was declared to
be medically stationary on October 13, 1980 and released for
regular work on October 18, 1980.

On January 15, 1981, the carrier requested a determina­
tion of claimant's current disability. The Evaluation
Division recommended to the Board that claimant be granted
additional compensation for temporary total disability from
September 15, 1980 through October 17, 1980 with no additional
permanent partial disability.

#

The Board concurs.

ORDER

Claimant is hereby granted compensation for temporary
total disability from September 15, 1980 through October 17,
1980, less timie v/orked.

#
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NO. C. 49505 February 10,' 1981 

FRANKLIN D. BARNETTE,. CLAIMANT 
SAIF, Legal Services, Defense Atty~ . 
·Amended-Own Motion Ord~r Referring for'Heari~g 

This is an amended Own Motion Order Referring for Hearing 
to correct the ·order dated December 30, 1980 which allowed 
appeai ··rights. -

There.are no. appeal rights on this type of order. There­
fore;. the appeal rights as shown on. page 2 of said order are· 
hereby deleted. 

IT IS SO ORDERED. 

WCB CASE NO. 79-4967-E 

HARRY CRUCHELOW, CLAIMANT 
Lang, Klein,- et al, Employer's Attys. 
SAIF, Legal•, Se":t·vices, Defense Atty. 
Request for Review by SAIF 

-· Februar-y 10, ·1981 

The:.-·S,UF- -~orporation. seeks Board review of the Referee·• s· 
order which found it was not entitled to reimbursement fiom 
United Pacific Reliance for expenses incurred in claimant's 
claim. SAIF contends that claimant's ,injury resulting i;1 a . 
hernia occurred while United Pacific Reliance was the carrie~ 
and they shoul·d. assume responsibility even though the injury 
did not result in the need for medical services or disabilit'y 
until iater. · · 

•'The Board, after de novo review, affirms and adopts the 
Opicion an& Order-.of the Referee~ a copy of which is aitached 
hereto and, by this reference is made· a part hereof. -

This is a dispute between two insurance companies. The 
claimant i~ only a nominal party. 

United Pacific insured claimant's employer for workers' 
compensation purposes until December 31, 1976. SAIF assumed 
that coverage on January 1, 1977. 
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# • CLAIM NO. C 49505 February 10/ 1981

FRANKLIN D. BARNETTE,. CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order Referring for ‘Hearing

This is an amended Own Motion Order Referring for Hearing
to correct the order dared December 30 , 1980 v/hich allowed
appeal  rights.

There .are no. appeal rights on this type of order. There
fore, the appeal rights as shown on.page 2 of said order are
hereby deleted.

IT IS SO ORDERED.

February 10, 1981WCB CASE NO. 79 4967 E

HARRY CRUCHELOW, CLAIMANT
Lang, Klein, et al, Employer's Attys.
SAIF, Legal'Services, Defense Atty.
Request for Review by SAIF

The.'. 'SAiF Corporation, seeks Board review of the Referee's
order which found it was not entitled to reimbursement from
United Pacific Reliance for expenses incurred in claimant's
claim. SAIF contends that claimant's injury resulting in a •
hernia occurred while United Pacific Reliance was the carrier
and they should.assume responsibility even though the injury
did not result in the need for medical services or disability
until later.

■'The Board, after de novo review, affirms and adop ts the
Opinion and' Order of the Referee, a copy of which is a ttached
hereto and, by this reference is made a part hereof.  

This is a dispute between two insurance companies,
claimant is only a nominal party.

The

United Pacific insured claimant's employer for workers'
compensation purposes until December 31, 1976. SAIF assumed
that coverage on January 1, 1977.
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November 1976--while United Pacific was on the 
risk--claimant felt a pain in his groin while performing 
tasks that could cause an inguinal hernia~ In December 
1976--while United Pacific was still on the risk~-claimant 
was told he had an inguinal hernia during a rout~ne.physical 
examination. Claimant did not miss any work or receive any 
medical treatment for his hernia before the end of 1976 when 
united Pacific dropped out of the picture. 

Claimant continued to work into 1977. His job involved 
a lot of liftirig. His groin pain worsened. In June 1977~ 
claimant's hernia was surgically repaired. Thus, all workers' 
compensation benefits that are payable in this case--m~dical 
services and time-loss--arose after SAIF assumed the risk on 
January 1, 1977. 

SAIF originally accepted claimant's claim. Subs~Guently, 
SAIF took the position that the claim was the responsibility 
of United Pacific. By way of this proceeding, SAIF_seeks · 
reimbursement from United Pacific for the benefits SAIF paid 
to claimant. The Referee denied the relief requested by 
SAIF. SAIF appeals. We affirm. 

United Pacific's brief persuasively argues that claimant's 
hernia is more like an occupational disease than an injury. 

• In order for an occupational disease to be compensable, it 
must be disabling or require medical treatment. In this 
case, there was no disability or treatment until after 
January 1, 1977 when SAIF assumed workers 1 compensation 
coverage. 

SAIF's only argument for a contrary result is that this 
Board should "consider the equities in this case." This 
Board's short answer is that we regard it as equitable for 
SAIF to pay for disability that arose and treatment that was 
required after SAIF assumed the risk. 

Furthermore, in the opinion of one Board member, it is 
unfortunate that this Board lacks authority to order SAIF to 
pay United Pacific's attorney fee for effective defense of a 
rather frivolous claim. 

ORDER 

The order of the Referee, dated July 8, 1980 is affirmed. 
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In November 1976—while United Pacific was on the
risk  claimant felt a pain in his groin while performing
tasks that could cause an inguinal hernia. In December
1976  whiie United Pacific was still on the risk . claimant
was told he had an inguinal hernia during a routine physical
examination. Claimant did not miss any work or receive any
medical treatment for his hernia before the end of 1976 when
United Pacific dropped out of the picture.

Claimant continued to work into 1977. His job involved
a lot of lifting. His groin pain worsened. In June 1977,
claimant's hernia was surgically repaired. Thus, all workers'
compensation benefits that are payable in this case meaical
services and time loss—arose after SAIF assumed the risk on
January 1, 1977.

SAIF originally accepted claimant's claim. Subsequently,
SAIF took the position that the claim was the responsibility
of United Pacific. By way of this proceeding, SAIF,seeks
reimbursement from United Pacific for the benefits SAIF paid
to claimant. The Referee denied the relief requested by
SAIF. SAIF appeals. We affirm.

United Pacific's brief persuasively argues that claimant's
hernia is more like an occupational disease than an injury.
In order for an occupational disease to be compensable, it 
must be disabling or require medical treatment. In this
case, there was no disability or treatment until after
January 1, 1977 when SAIF assumed workers' compensation
coverage.

Saif's only argument for a contrary result is that this
Board should "consider the equities in this case." This
Board's short answer is that we regard it as equitable for
SAIF to pay for disability that arose and treatment that was
required after SAIF assumed the risk.

Furthermore, in the opinion of one Board member, it is
unfortunate that this Board lacks authority to order SAIF to 
pay United Pacific's attorney fee for effective defense of a
rather frivolous claim.

ORDER

The order of the Referee, dated July 8, 1980 is affirmed.
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CASE NO; 80-778 

HERBERTi"CUMMINGS, CLAIMANT 
SAIF, Lega)) .services, Defense Atty. 
Request···for: Review by SAIF 

February 10, .19.?l.,,:T 
::_(J {.f," :.~: · ... ,- .:··: 

The SAIF Corporation seeks Board review of the Referee's 
order which granted claimant an award of 240° for 75% un­
scheduled disability. The SAIF contends the award is excessive. 

The facts as recited by the Referee are adopted ar.d 
nade a part of our or~er. 

' .'i-

The Board, after de novo review, modifies the Ref~ree 1 s 
order. Dr. Hockey rated claimant's impairment as.minimal to 
moderate but seems to base "that rating on claimant's preclu­
sio~ from his prior job. The doctor indicated claimant's 
vast experience·in the construction business should afford 
him employment. 

Claimant is 57· years of age with an eighth grade education 
and his GED for which his grades were high. The Board feels 
that the Referee Is award was excessive· compared to simi1.a'r . 
cases and would modify the award to 5 0 % unscheduled di sabi).ft:y. - . . .... 

ORDER 

The order of the Referee dated May 5, 1980 is modified. 

Claimant is hereby awarded 160° for 50% unscheduled 
disability in lieu of all other awards. 

CLAIM NO. ZC 378279 

STEARNS CUSHING, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

February 10, 1981 

On May 30, 1980 the Board issued an Ow~ Motion·ordcr re­
opening claimant's claim effective April 30, 1980, the date 
claimant-was hospitalized until closur~ pursuant to ORS 656.278. 
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HERBERTJ'GUMMINGS, CLAIMANT
SAIF, Eegal* Services, Defense Atty.
Request' for’ Review by SAIF  • , . 1

■ y/:.: CASE NO; 80 778 February 10, .1981^;.r

The SAIF Corporation seeks Board review of'the Referee's
order v/hich granted claimant an award of 240° for 75%. un­
scheduled disability. The SAIF contends the award is excessive

The facts as recited by the Referee are adopted and
made a part of our order.

The Board, after de novo review, modifies the Referee's
order. Dr. Hockey rated claimant's impairment as minimal to
moderate but seems to base that rating on claimant's preclu­
sion from his prior job. The doctor indicated claimant's
vast experience'in the construction business should afford
him employment.

Claimant is 57 years of age with an eighth grade education
and his GED for which his grades were high. The Board feels
that the' Referee's award was excessive .compared to sim.ilar ,
cases and would modify the award to 50% unscheduled disability.

ORDER

The order of the Referee dated May 5, 1980 is modified.

Claimant is hereby awarded 160° for 50% unscheduled
disabilitv in lieu of all other awards.

February 10, 1981CLAIM NO. ZC 378279

STEARNS CUSHING, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On May .30, 1980 the Board issued an Own Motion'Order re­
opening claimant's claim effective April 30, 1980, the date
claimant was hospitalized until closure pursuant to ORS 656.278
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claim was·subrnitted for'closure·and the Evaluation 
A Division of the Workers• Compensation Department recon~~ends W' 

claimant be granted additional compensation for temporary total 
disability from April 30, 1980 through October 15, 198C and to 
no further award of permanent partial disability. rhe ~oard 
concurs with this recommendation. 

IT IS SO ORDERED. 

WCB CASE NOS. 79-860 & 79-966 

A. L. FLORENCE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Request for Review by,SAIF 
Cross Request by Claimant 

February 10, 1981 

The SAIF Corporation (SAIF) seeks Board review of the Ref­
eree's order which remanded claimant's claim.for a right knee 
condition to it for acceptance and payment of benefits as re­
quired by law. 

Prior to July 1, 1978, SAIF was the workers' compE,:.;;atio:1 
carrier for Multnomah County (County). As of July 1, :978, the 
county became self-insured. Claimant was employed by t~e county 
as a heavy eguiprr.ent operator. 

Claimant testified he h~d had prior problems with his legs, 
the left i<.nee commencing in 1949 and the right knee in 1964. 

On May 24, 1978, claimant was climbing off a road grader 
when his foot slipped and he twisted his left knee. Dr. Eilers 
diagnosed chondromalacia of the left patella. No complaints of 
right knee injury or symptoms were noted. Claimant returned to 
wo:ck. 

On September 21, 1978, claimant's right leg· gave way and he 
fell out of the road grader backwards landing on his shoulder, 
back and elbows. 

Claimant testified that when he rettirned tb work after the 
May 1978 injury, he guarded his left knee and this placed in­
creased s~ress 9n the right leg. About 24 hours after the May 
1978 injury, he developed right leg symptoms. On October 18, 
1978 Or. Eilers reported that claimant last worked-on October 
17, 1978 and wa~ off work because of a right knee condition. 
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The claim was submitted for ’ closure and the E^^aluation
Division of the Workers' Compensation Department, recommends
claimant be granted additional compensation for temporary total
disability from April 30, 1980 through October 15, 198C and to 
no further award of permanent partial disability. The Board
concurs with this recommendation.

IT IS SO ORDERED.

February 10, 1981WCB CASE NOS. 79 860 & 79 966

A. L. FLORENCE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by,SAIF
Cross Request by Claimant

The SAIF Corporation (SAIF) seeks Board review of the Ref­
eree's order v/hich remanded claimant's claim .for a right knee
condition to it for acceptance and payment of benefits as re­
quired by law.

Prior to July 1, 1976, SAIF was the workers' compensation
carrier for Multnomah County (County) . As of July 1, 1978, the
County became self insured. Claimant was employed by rhe County
as a heavy equipment operator.

Claimant testified he had had prior problems with his legs,
the left knee commencing in 1949 and the right knee in 1964.

On May 24 , 1978 , claimant v/as climbing off a road grader
V7hen his foot slipped and he twisted his left knee. Dr. Filers
diagnosed chondromalacia of the left patella. No complaints of
right knee injury or symptoms were noted. Claimant returned to
work.

On September 21, 1978, claimant's right leg gave w’ay and he
fell out of the road grader backwards landing on his shoulder,
back and elbows.

Claimant testified that when he rerurned to work after the
May 1978 injury, he guarded his left knee and this placed in­
creased suress on the right leg. About 24 hours after the May
1978 injury, he developed right leg symptoms. On October 18,
1978 Dr. Filers reported that claimant last worked on October
17, 1978 and was off work because of a right knee condition.
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October 20, 1978.Dr. Pasquesi examined claimant and 
diagnosed iight knee degenerati6n ~nd ie~ere chondrom~laci~ 
of the right patella. The ~actor.noted t~at claimant had ha( 
both kne~ cartilages rem6ved in the ·past, and'he had a prope~­
sity to· the development:of· degenerative chang~s at ·a faster · 
:tate than Ui.e average person. Dr·. Pasquesi _ opined that ~he 
inju~y of May 24, 1978 was an aggravatio~ of this con~ition. 

· · On ~.;ovember 8, 1978, Dr. Pasquesi adv.ised SAIF that 
althou~h the M~y 1978-injuiy was to th~ left le~, the claimant's 
physical position required as an operator of the grader ·aggra~ 
·vated his right leg condition. 

Claimant was examined by the.Orthopaedic Consultan:..s on 
December 29, 1978. Claimant's chief complaints were pain in 
both knees with grating and popping. The diag1,osis was de­
generative osteoarthritis medial joint compartment of both 
knees, the right being the.worse and the right knee was not 
stationary. · The· physicians felt that the recent injury pre­
cipitated symptoms of underlying pre-existing disorders of boLh 
knees. The left knee was stationary with no loss of fu.r.ction. 

On January 17, 1979, the'SAIF issu~d its denial of Lhe 
right knee condition. o~ January 23, 1979; ·the County (self­
insured) denied ~esponsibility for claimant's bilateral knee condi­
tions. Determination Order of February 6 ;-. 197 9 granted. :;:;_aimant 
com?ensation for temporary total disability only. 

Dr. Eilers opined on July 20, 1979 that the job a~e the 
May 1978 injury aggravated claimant's left knee and that the 
right knee was not symptomatic until August 21;· 1978 and his 
work aggravated that condition_~lso! 

. . . . . . .. 

Dr. Eilers' deposition was taken, and he testified claimant 
probably had "a little" right knee aggravation-from the May 1978 
injury because he favored the left knee.· He ·indicat~d that 
claimant would have had trouble anyway~ this just ~ccele~ated 
the time element. He testified "almost anything" .will now· acJ­
gravate claimant's knees. When he examined claimant or. May 25, 
claimant's right knee had only the disease process. The doctor 
felt that with no injuries at all., claimant would have needed 
total knee repla~ement and would be- where.he is, condition-wise, 
now. 

The Referee affirmed County's ·denial and set aside the 
SAIF's denial and ordered SAIF to accept the claim for the right 
knee condition. _The Referee further found the right knee con­
dition was not stationary, and, for that reason, found the issue 
of extent o·f disa}?ility premature·. · 

The Board, after de nova review, would modify the order 
of the Referee. 

-459-

9

On October 20 1978 Dr. Pasquesi examined claimant and
diagnosed right knee degeneration and severe chondromalacia
of the right patella. The doctor.noted that claimant had had
both knee' cartilages removed in the ^past, and''he had a propen­
sity tO' the development 'of' degenerative changes at 'a faster
fate than the average person. Dr’. Pasquesi. opined that ahe
injury of May 2A 1978 was an aggravation of this condition.

 On November 8, 1978, Dr. Pasquesi advised SAIF that
although the May 1978injury was to the left leg, the claimant's
physical position required as an operator of the grader aggra­
vated his right leg condition.

Claimant was examined by the'Orthopaedic Consultan_s on
December 29, 1978. Claimant's chief complaints were pain in
both knees with grating and popping. The diagnosis was de­
generative osteoarthritis medial joint compartment of both
knees, the right being the worse and the right knee was not
stationary. • The physicians felt that the recent injury pre­
cipitated symptoms of underlying pre existing disorders of borh
knees. The left knee was stationary with no loss of fui ction.

On January 17, 1979, the'SAIF issued its denial of rhe
right knee condition. On January 23, 1979> the County (.self 
insured) denied responsibility for claimant's bilateral knee condi­
tions. Determination Order of February 6,"'. 1979 granted claimant
compensation for temporary total disability only.

Dr. Filers opined on July 20, 1979 that the job and the
May 1978 injury aggravated claimant's left knee and that: the
right knee was not symptomatic until August 21, 1978 and his
work aggravated that condition.also.

Dr. Filers' deposition was taken, and he testified claimant
probably had "a little" right knee aggravation•from the May 1978
injury because he favored the left knee. He indicated that
claimant would have had trouble anyway; this just accelerated
the time element. He testified "almost anything" will now' ag­
gravate claimant's knees. When he examined claimant on May 25,
claimant's right knee had only the disease process. The doctor
felt that with no injuries at all., claimant would have needed
total knee replacement and would be where.he is, condition wise,
now. , . . ,

The Referee affirmed County's denial and set aside the
SAIF's denial and ordered SAIF to accept the claim for the right
knee condition. .The Referee further found the right knee con­
dition was not stationary, and, for that reason, found the issue
of extent of disability premature . ’

The Board, after de novo review, would modify the order
of the Referee.
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Board finds claimant has not rnet h{s burden of proof 
in establishing that his claim ior a right knee condit~on is 
compensable. In the case of Wel~_cr v. Union Carbide, 288 Or. 
27, P2d (1979), the Sup~cme Court stated that in order 
to prevail aclaimant would have to prove by a preponderance 
of the evidence that (1) his work activity and conditions (2) 
caus~d a worsening of his underlying disease (3} resulting in 
increased pain (4) to the extent that it produces disability or 
requires medical services. We find that the evidence in this 
case does not establish that claimant's underlying condition 
was worsened by his work activity. 

Dr. Eilers testified that without any injuries whatsoever, 
claimant's condition would be the same and he would be a can­
didate for total knee replacements. 

ORDER 

The order of the Referee dated January 3, 1980 as re­
published and amended by his June 19, 1980 order, is h~~eby 
modified. 

The January 23, 1979 denial by the direct responsibility 
employer is hereby affirmed. 

The denial issued by the SAIF of January 17, 1979 is 
hereby affirmed. 

WCB CASE NO. 79-6689 

DELORES A. HANNER, CLAIMANT 
Jack Polance, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

February 10, 1981 

The SAIF Corporation seeks Board review of the Referee's 
order which found claimant's condition was the result of an 
occupational disease sustained in September 1978 and remanded 
the claim to it for acceptance and payment of compensation to 
which claimant is entitled. 

In ordering acceptance of this denied claim, the Referee 
comr:tented that claimant's case \,,as "thin." The Board reverses 
.the Referee based on a finding that claimant's case is thin to 
the point of legal nonexistence. 

-460-

•• 

The Board finds claimant has not met his burden of proof
in establishing that his claim for a right knee condition is
compensable. In the case of V^el].er v. Union Carbide, 288 Or.
27, ____ P2d ___ (1979), the Supreme Court stated that in order
to prevail a claimant would have to prove by a preponderance
of the evidence that (1) his work activity and conditions (2)
caused a worsening of his underlying disease (3) resulting in
increased pain (4) to the extent that it produces disability or
requires medical services. We find that the evidence in this
case does not establish that claimant's underlying condition
was worsened by his work activity.

Dr. Eilers testified that without any injuries whatsoever,
claimant's condition would be the same and he would be a can­
didate for total knee replacements.

ORDER

The order of the Referee dated January 3, 1980 as re­
published and amended by his June 19, 1980 order, is hereby
modified.

The January 23, 1979 denial by the direct responsibility
employer is hereby affirmed.

The denial issued by the SAIF of January 17, 1979 is
hereby affirmed.

February 10, 1981WCB CASE NO. 79 6689

DELORES A. HANNER, CLAIMANT
Jack Polance, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation seeks Board review of the Referee's
order which found claimant's condition was the result of an
occupational disease sustained in September 1978 and rerrianded
the claim to it for acceptance and payment of compensation to
which claimant is entitled.

In ordering acceptance of this denied claim, the Referee
commented that claimant's case was "thin." The Board reverses
the Referee based on a finding that claimant's case■is thin to 
the point of legal nonexistence.

#
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a ~reli~inary matter, the Boaid is .concerned about the 
procedures. followed in this. case. The claim was made or, the 
basis of an ·accidentil injury.• Thq claim was denied on the 
understanding that it wa~ for an accidental injury. ·Both par­
ties conducted the hearing as if th'e king pin issue was ace:> 
dental injury. Howeyer, ·more than two months after the con­
clusion of the hearing, the Referee wrote to the parties: . "I 

-· am hereby reopening· the record in the above case ... I believe 
that I must,· aiternatively~ consider whether it is arr occupa­
tional disease claim.· .. " 

The Board does not understand the source of the ·Referee's 
sense of obligation. When a claim is litigated on one theory, 
from the initial claim through hearing closure, it is far from 
obvious to the Board why it is necessary--or even desirable--
for a Referee on his own initiativ~ to inject a new and different 
legal theory into the matter. However, •since the parties did 
not object to the Referee's activism, we will make no further 
comment on it other than to·not.e that the thinness of the evi­
dence could have been due in part to the case having been liti­
gated on one theory and decided·b~-the Referee on a different 
theory. 

On the merits, the Referee found that claimant's 
repeated lifting of 2 x 4 studs caused her right shoulder 
traumatic bursitis .. The only evidence to support this 
conclusion is: (1) a form entitled Physicians Initial Report 
from Dr. Keith.Woolpert on which the doctor checked a "yes" 
box after the' question "Is the condition requiring treatment 
the result of the industrial injury __ or exposure described?" .. 
and (2) the same doctor 1 s chart notes that state "the:patient's 
difficulty began at work ... 11 • There are no narrative · 
reports from any doctor in record. 

Regarding the first item of evidence, the Referee 1 s 
analysis was: "This record contains only Dr. Woolpert's 
diagnosis of the claii~nt's'ri~ht shouldei conditionj and 
only Dr: Wool pert' s· opinion on· the cause of that condition. 
His opinion, brief as it is, must be given some weight." 
Abstractly, the Board agrees that even something as cryptic 
as a check box on a form ·is entitled to "~ome weight". It 
does not follow; how~ver, that evidence entitled to some 
weight is sufficient evidence to carry the claimant's burden 
o~ proof. 
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As a preliminary matter, the Board is .concerned about the
procedures•followed in this case. The claim was made on the
basis of an accidental injury/ The' claim was denied on the
understanding that it was' for an accidental injury. . Both par­
ties conducted the hearing as if the king pin issue was acci­
dental injury. However, ’more than two months after the con­
clusion of the hearing, the Referee wrote to the parties: "I
am hereby reopening the record in  the above case...I believe
that I must,' alternatively , consider whether  it is an occupa­
tional disease claim.  

The Board does not understand the source of the  Referee's
sense of 'obligation. When a claim is litigated on one theory,
from the initial claim through hearing closure, it is far from
obvious to the Board why it is necessary—or even desirable  
for a Referee on his own initiative to inject a new and different
legal theory into the matter. However, 'since the parties did
not object to the Referee's activism, we will make no further
comment on it other than to ’note that the thinness of the evi­
dence could have been due in part to the case having been liti­
gated on one theory and decided''by'the • Referee on a different
theory.

On the merits, the Referee found that claimant's
repeated lifting of 2 x 4 studs caused her right shoulder
traumatic bursitis. The only evidence to support this
conclusion is: (1) a form entitled Physicians Initial Report
from Dr. Keith Woolpert on which the doctor checked a "yes"
box after the question "Is the condition requiring treatment
the result of the industrial injury, or .exposure described?",,
and (2) the'same doctor's chart notes'that state "the 'patient's
difficulty began at work ... ". There' are' no narrative
reports from any doctor in record. ' .......

Regarding the first item of evidence, the Referee's
analysis was: "This record contains only Dr.  Woolpert's
diagnosis of the claimant's’right shoulder' condition, and
only Dr.' Woolpert' s’ opinion on the cause of that condition.
His opinion, brief as it is, must be given some weight."
Abstractly, the Board agrees that even something as cryptic
as a check box on a form is entitled to "some weight". It 
does not follow) however, tha t evidence entitled to some
weight is sufficient evidence to carry the claimant's burden
of proof.
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probative value of the second i tern _q __ f e~idence 
depends entirely upon the claimant's credibility:oecause Dr. .A 
lvoolpert I s chart note merely reported what the. c_laima_nt had • 
told him. The Referee expressly found parts oT claimant's 
testimony not to be credible. Claimant teitified that she 
had told her foreman that she had been struck in this right 
shoulder by a 2 x 4 stud; the Referee found "I am not pursuaded 
by the evidence that the foreman was told of it. 11 The 
claimant testified that she was not aware of the procedures 
for making Workers' Compensation claims; the Referee found 
"I ai71 not persuaded that she had such a lack of knowledge 
... " Under the circumstances, the Board does not find Dr. 
Woolpert's chart notes sufficiently persuasive to sustain 
claimant's burden of proof. 

The Board concludes that claimant has failed to 
sustain her burden of proof. 

ORDER 

The order of the Referee dated July 14, 1980 is ·reversed. 

The denial of SAIF Corporation dated July 17, 1979 is 
affirmed. 

CLAIM NO. D 15013 

NORMAN R. JARVIS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

February 10, 1981 

On October 13, 1980, the Board issued its own motion order 
reopening claimant's claim the date of his hospitalization for 
the July 7, 1980 myelogram and oth~r benefits through July 10, 
1980. 

On July 10, 1980, claimant returned to work and by report of 
December 16, 1980, Dr. Woolpert indicated claimant was medically 
stationary. 

The claim was submitted for closure and Evaluation Division 
of the Workers' Compensation Department recommended claimant be 
granted additional compensation for temporary total disability 
from July 7, 1980 through July 10, 1980 and to an award of 5% 
unscheduled low back disability. 

-462_; 

The probative value of the second item .of evidence
depends entirely upon the claimant's credibility because Dr.
Woolpert's chart note merely reported what the claimant had
told him. The Referee expressly found parts o'f claimant's
testimony not to be credible. Claimant testified that she
had told her foreman that she had been struck in this right
shoulder by a 2 x 4 stud; the Referee found "I am not pursuaded
by the evidence that the foreman was told of it." The
claimant testified that she was not aware of the procedures
for making Workers' Compensation claims; the Referee found
"I am not persuaded that she had such a lack of knowledge
..." Under the circumstances, the Board does not find Dr.
Woolpert's chart notes sufficiently persuasive to sustain
claimant's burden of proof.

The Board concludes that claimant has failed to
sustain her burden of proof.

ORDER

The order of the Referee dated July 14, 1980 is reversed.

The denial of SAIF Corporation dated July 17, 1979 is 
affirmed.

%

m
February 10, 1981CLAIM NO. D 15013

NORMAN R. JARVIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On October 13, 1980, the Board issued its own morion order
reopening claimant's claim the date of his hospitalization for
the July 7, 1980 myelogram and other benefits through Julv 10,
1980.

On July 10, 1980, claimant returned to work and by report of 
December 16, 1980, Dr. Woolpert indicated claimant was medically
stationary.

The claim was submitted for closure and Evaluation Division
of the Workers' Compensation Department recommended claimant be
granted additional compensation for temporary total disability
from July 7, 1980 through July 10, 1980 and to an award of 5%
unscheduled low back disability.

m
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The Board concurs with the recommended cornpeq~~ti~n for 
te~porary total disabiiity but does not grant any -award for 
permanent partial disability. Claimant has return~d to ·his 
regular occupation with ~o limitations and the record reflects 
no loss of wage earni~g capacity. 

IT IS SO ORDERED. 

WCB CASE NO. 78-9443 

JOSEPH R. JOHNSON, CLAIMANT 
Jerry E. Gastineau, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross Request by SAIF 

February 10, 1981 

. ' ' ' ' 

Claimant seeks Board review of the Referee's order 
which: (1) Found the SAIF Corporation {SAIF) paid temporary 
total disability at the proper rate; {2) found the-cla~m was 
properly closed by the Evaluation Division; (3) grant~d 
additional temporary total disability from November 11, 1978 
through December 1, 1978; (4) affirmed the December 13, · 1978 
Determination Order whereby claimant was granted- no compensation 
for permanent partial disability; and (5) granted claimant's 
attorney a fee of $300 for SAIF's failure to pay temporary 
total disability from November 11 through December 1, L978. 
SAIF crossappeals this case-contending the Referee erred in 
granting the attorney fee in addition to the time loss 
benefits and should have. actually granted a fee equal to i5% 
of the compensation granted to claimant. 

The Board adopts, the facts as recited in the Referee's 
order. 

After de novo review, the _Board modi£ ies the Referee'- s 
order. The Board concurs in the Referee's finding that the 
claim was properly closed by the second Determination Order 
which granted compensation through January 31, 1978. We 
also agree that claimant has sustained no permanent disability 
as a result of the November 26, 1977 injury. 

As to the issue of the rate of temporary total disability 
compensation, the Boar~ finds there should be some elaboration. 
At the hearing, SAIF agreed to raise the weekly wage on 
which to compute the amount of compensation due to clai~ant. 
We f~el the Referee's order should be clarified to show that 
fact. 

-'463-

The Board concurs with the recommended compensation for
temporary total disability but' does not grant any  award for
permanent partial disability. Claimant has returned to his
regular occupation with no limitations and the record reflects
no loss of wage earning capacity.

IT IS SO ORDERED.

WCB CASE NO. 78 9443

JOSEPH R. JOHNSON, CLAIMANT
Jerry E. Gastineau, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant
Cross Request by SAIF

February 10, 1981

Claimant seeks Board review of the Referee's order
which: (1) Found the SAIF Corporation (SAIF) paid temporary
total disability at the proper rate; (2) found the claim was
properly closed by the Evaluation Division; (3) granted
additional temporary total disability from November 11, 1978
through December 1, 1978; (4), affirmed the December 13,' 1978
Determination Order whereby claimant was granted no compensation
for perm.anent partial disability; and (5) granted claimant's'
attorney a fee of $300 for SAIF's failure to pay temporary
total disability from November 11 through December 1, i978.
SAIF crossappeals this case  contending the Referee e^^red in 
granting the attorney fee in addition to the time loss
benefits and should have, actually granted a fee equal to 25%
of the compensation granted to claimant.

The Board adopts,the facts as recited in the Referee's
order.

After de novo review, the .Board modifies the Referee's
order. The Board concurs in the Referee's finding that the
claim was properly closed by the second Determination Order
which granted compensation through January 31, 1978. We
also agree that claimant has sustained no permanent disability
as a result of the November 26, 1977 injury.

As to the issue of the rate of temporary total disability
compensation, the Board finds there should be some elaboration. 
At the hearing, SAIF agreed to raise the weekly wage on
which to compute the amount of compensation due to claim.ant.
We feel the Referee's order should be clarified to show that
fact.
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Board does not agree wi.th the finding of the Referee 
that claimant is entitled to co1:1pensa tion from November -11, 
1978 through December 1, 1978. On November 11; 1978, claimant 
saw Dr. John. Corson with complaints of increasing low back 
pain. He recommended bedrest at home, heat and hot tub 
baths. He told claimant to call him in 48 hours to report 
on claimant's condition. Claimant was not to return to work 
or leave his apartment during that period of-time. There is 
no evidence in the record that claimant reported to Dr. 
Corson as he was asked to do. 

Claimant was treated in a hospital emergency room on 
November 19, 1978 with acute urinary tract infection. He 
\vas also seen on November 28 and December 1 for the same 
problem. The Board finds no credible evidence that claimant's 
urinary tract infection was causdlly linked to his back 
injury. 

Therefore, claimant is only entitled to compensation 
for the two days authorized by Dr. Corson in t-:ovember 1978 .. 
Claimant's attorney is entitled to 25% of that award as a 
reasonable attorney's fee. 

ORDER 

The -Referee's order·dated June 6, 1980 is modified. 

The SAIF corporation is directed to administratively 
corre·ct its· computation of claimant's temporary total dis­
ability benefits in accordance with its a·greement at·the 
hearing .. 

Claimant is entitled to temporary total disability 
compensation for two days only, November 11 and November 12~. 
1978. The Ref~ree's award of greater temporary total disability 
is reversed. 

Claimant 1 s attorney is granted as a reasonable attorney's 
fee 25% of the increased compensation granted to claimant by 
this order, including the increase after the rate change 
agreed to by SAIF and the temporary total disability award, 
not ·to exceed $300. The attorney fee granted by the Referee 
is reversed. 

The remainder of the Referee's order is affirmed •. 

;_464-

The Board does not agree wi.th the finding of the Referee
that claimant is entitled to compensation from November 11/
1978 through December!, 1978. On November 11, 1978, claimant
saw Dr. John, Corson with complaints of increasing low back
pain. He recommended bedrest at home, heat and hot tub
baths. He told claimant to call him in 48 hours to report
on claimant's condition. Claimant was not to return to work
or leave his apartment during that period of time. There is
no evidence in the record that claimant reported to Dr.
Corson as he was asked to do.

Claimant was treated in a hospital emergency room on
November 19, 1978 with acute urinary tract infection. He 
was also seen on November 28 and December 1 for the same
problem. The Board finds no credible evidence that claimant's
urinary tract infection was causally, linked to his back .
injury. . .

Therefore, claimant is only entitled to compensation
for the two days authorized by Dr. Corson in November 1978.. 
Claimant's attorney is entitled to 25% of that award as a
reasonable attorney's fee.

■  ORDER ■

The  Referee's order'dated June 6, 1980 is modified.

The SAIF Corporation is directed to administratively
correct its■computation of claimant's temporary total dis­
ability benefits in accordance with its agreement at'the
hearing.. ' . • •

Claimant is entitled to temporary total disability
compensation for tv;o days only, November 11 and November 12 ,.
1978. The Referee's award of greater temporary total disability
is reversed.

Claimant's attorney is granted as a reasonable attorney's
fee 25% of the increased compensation granted to claimant by
this order, including the increase after the rate change
agreed to by SAIF and the temporary total disability award,
not  to exceed $300. The attorney fee granted by the Referee' 
is reversed.

The remainder of the Referee’s order affirmed.
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SAIF CLAIM NO. C 391545 

PATRICIA PANKRATZ, CLA!MANT 
Emmons, Kyle, et al, Claimant's ·Attys ~­
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

February 10, 1981 

The Boa'rd entered an Own Motion Determination Order in 
this case on·February 27, 1980. That order increased claimant 1 s 
permanent partial disability rating. 

On December 17, 1980, claimant, through counsel, again 
request~d that the Board re6pen under its own ~otion jurisdiction. 
That request was accompanied by a report from Dr. Stanley K. 
Neal, dated September 23, 1980, reporting the results of a 
single exarnin~tion of the claimant on that date .. 

The ·Board declines to reopen for· two reasons. First, 
clainant offers no explanation of why she was not examined 
by Jr. NeJl until seven months after the question of the 
extent of her disability was previously pending before the 
Board in early 1980. The Board expects claimants to assemble 
and tender all relevant medical information when they first 
request the Board to exercise ovm motion jurisdiction. The 
Board is not willing to consider a potentially endless 
series of requests for own ·rnoti~n relief, with a new one 
being filed each time a claima~t gets a new medical rep6rt. 

Our second reason for denying re~ief is that we find 
Dr. Neal's September 23, 1980:report•adds' little or nothing· 
to the medical evidence that was·before the Board when it 

·issued its prior Own Motion Determination in this case. In 
other words, the Board is not persuaded that claimant's 
condition worsened between February 27, 1980--the date of 
our ?rior.determination--and September 23, 1980--the date of 
Di. Neal's examination of claimant. Claimant 1 s request for 
own motibn reo~ening~ dated pecember 17, 1980, should be· 
denied. · · 

IT.IS so· ORDERED. 

m

PATRICIA PANKRATZ, CLAIMANT
Emmons, Kyle, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty. ■ 1
Own Motion Order

■ SAIF CLAIM NO. C 391545 February 10, 1981

The Board entered an Own Motion Determination Order in 
this case on'February 27, 1980. That order increased claimant's
permanent partial disability rating.

On December 17, 1980, claimant, through counsel, again
requested that the Board reopen under its own motion jurisdiction
That request was accompanied by a. report from Dr, Stanley K.
Neal, dated September 23, 1980, reporting the results of a
single examination of the claimant on that date.

The'Board declines to reopen for' two reasons. First,
claimant offers no explanation of why she was not examined
by Dr. Neal until seven months after the question of the
extent of her disability was previously pending before the
Board in early 1980. The Board expects claimants to assemble
and tender all relevant medical information when they first
request the Board to exercise own motion jurisdiction. The
Board is not willing to consider a potentially endless
series of requests for own motion relief, with a new one
being filed each time a claimant gets a new medical report.

Our second reason for denying rel'ief is that we find
Dr. Neal's September 23, 1980'report'adds' little or nothing'
to the medical evidence that was before the Board v;hen it 
issued its prior Own Motion Determination in this case. In 
other v/ords, the Board is not persuaded that claimant's
condition worsened between February 27, 1980—the date of
our prior.determination—and September 23, 1980  the date of
Dr, Neal's examination of claimant. Claimant's request for
own motion reopening', dated December 17 , 1980, should be' 
denied.

IT. IS SO' ORDERED. ' ' '  • •
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NO. D 68696 February .. 10, 1981 

IVAN LEE PHIPPS, CLAIMANT · . ,·. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

The Board has been requested to exercise its own ~0tion 
jurisdiction pursuant to ORS 656.278 and r~open claimant's 
claim for a worsened condition arising out of his December 
1974 industrial injury. Claimant's aggravation rights.have 
expired. 

The nedical reports support a reopeni~g and the SAIF is 
unopposed. 

Therefore, claimant's claim is hereby reopened as of 
January 5, 1981 and remanded to the SAIF to provide benefits 
w1·til closure is authorized pursuant to ORS 656.278. 

IT ts ·so ORDERED. 

WCB :CASE NO . .79-2059 

WILLIAM T. SCHAECHER, CLAIMANT 
Rolf Olson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for 1·Review by the SAIF 

February 10, 1981 

~AIF corporation seeks Board review of the Referee's 
order which granted claimant compensation for.permanent 
total disability, remanded his claim for a rheumatoid arthri-. 
tis condition to it for acc~ptance and payment of compensation, 
directed tnat this part of the claim be closed and considered 
in the permanent disability award above, and granted appro­
priate attorney fees. SAIF contends claimant's.rheumatoid 
arthritis condition is not a result of his compensable 
injury in November 1977 and also that claimant is not per­
manently and totally disabled. 

Claimant sustained a compensable injury to his low bac~ 
on November 28, 1977 when he slipped while getting out of a 
wel1 driller carrier. He testified that earlier that same 
month he slipped in some grease in the shop and had missed 
several days of work. He did not report the incident becaus~ 
he felt he would be all right. He apparently has had o~her 
incidences involving his back while at work over the last 
several years. The January 8, 1979 Determination Order granted 
clai~ant compensation equal to 112° for 35% unscheduled dis­
ability for injury to his low back sustained on November 28, 
1977. -466-

February. ,10, 1981CliAIM NO. D 68696
IVAN LEE PHIPPS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

The Board has been requested to exercise its own motion
jurisdiction pursuant to ORS 656.278 and reopen claimant's
claim for a worsened condition arising out of his December
1974 industrial injury. Claimant's aggravation rights.have
expired.

The medical reports support a reopening and the SAIF is
unopposed.

Therefore, claimant's claim is hereby reopened as of
January 5, 1981 and remanded to the SAIF to provide benefits
until closure is authorized pursuant to ORS 6 56.27,8 .

IT is SO ORDERED.

m

WCB ;CASE NO. .79 2059 February 10, 1981

WILLIAM T. SCHAECHER, CLAIMANT
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for’'Review by the SAIF

SAIF Corporation seeks Board review of the Referee's
order which granted claimant compensation for.permanent .
total disability, remanded nis claim for a rheumatoid arthri 
tis condition to it for acceptance and payment of compensation,
directed that this part of the claim be closed and considered
in the permanent disability award above, and granted appro­
priate attorney fees. SAIF contends claimant's.rheumatoid
arthritis condition is not a result of his compensable
injury in November 1977 and also that claimant is not per­
manently and totally disabled.

Claimant sustained a compensable injury to his low back
on November 28, 1977 when he slipped while getting out of a
well driller carrier. He testified that earlier that sarrie
month he slipped in some grease in the shop and had missed
several days of work. He did not report the incident because
he felt he would be all right. He apparently has had ocher
incidences involving his back wlnile at work over the last
several years. The January 8 , 1979 Detemination Order granted
claimant compensation equal to 112° for 35% unscheduled dis­
ability for injury to his low back sustained on November 28,
1977. ^  466 
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fs no question that ~laimant.is sev~rly disabled, 
but a determination must be made regarding h6~ much of this 
'disability is related to his November 1977 injury. Claim~. 
ant's oroblems include back trouble, depression, alcoholism, 
liver disease and rheun\atoid artl1ritis. _All of these· conditions 
pre-existed the injury exc~pt the rheumatoid ~rt~ritis. 

Dr. Chester, claimant's treating physici·an, diagnosed 
degenerative arthrosis of the low back and in-terscapula·r 
back about a week after the injury. Chart notes of November 
i977 indicated· that claimant had had back symptoms for the 
last several months. Every time he tried to work during 
November he became symptomatic. Dr. Chester had claimi3-nt 
use a transcutaneous nerve stimulator, but it was hara·to 
judge his progre~s due to claimant's·alcohol problem. The 
doctor indicated that claimant's back had severe· degenerative 
changes prior to this injury, but he was able to function 
satisfactorily. Claimant now cannot return to any· work that 
he has done in the past. 

With respect to the rheumatoid arthritis condition, it 
is Dr. Chester's opinion that claimant had tHe appropriate·, 
physical ·and emotional stress levels to trip this process; 
although this cannot be proved. All the doctors have been 
prevented from.aggressively treating claimant 1 s· problems· 
because of his alcoholism. Dr. Chester feels that claimant's 
capacity to handle his life stresses is unstable enough that 
this industrial-injury is a significant factor in his con­
dition today. He finds claimant's impairment, due to all -
the 'factors involved; is severe. 

Dr. May, an internist, examined claimant at Dr. Ct,ester_1 s 
reouest~ He found rheumatoid arthritis, but was unable .to 
relate {t to the industrial injury. He said several factors 
play a part in this disease and he was not willing to-'even 
spe~ulate as to~ relationship. Dr. Chester, in an April 
14, 1980 report to the SAIF, indicated he concurred with Dr. 
May totally. 

Dr. Spady examined claimant in November 1978 and found• 
limitation of motion of the lumbar spine, paravertebral 
muscle spasm-and cautious gait related to the injury. 
Unrelated fo the injury was the arthrit~c changes in the low 
back and cervical'spine. He saw claimant again in April 
1980 and found that his condition had deteriorated significantly, 
but felt much of this was due to unrelated problems. Dr. 
Chester indicated he did not agree with this. He felt 
claimarit's general healt~and deterioration were related to 
the injury in that claimant would not be in this condition 
if it were not for the sequence of events initiated by the 
industrial injury. · 

m

m

There is no question that claimant is severly disabled,
but a determination must be made regarding how much of this
'disability is related to his November 1977 injury. Claim ,
ant's problems include back trouble, depression, alcoholism,
liver disease and rheumatoid arthritis. All of these' conditions
pre existed the injury except the rheumatoid arthritis.

Dr. Chester, claimant's treating physician, diagnosed
degenerative arthrosis of the low back and interscapula'r
back about a week after the injury. Chart notes of November
1977 indicated that claimant had had back symptoms for the
last several months. Every time he tried to v/ork during
November he became symptomatic. Dr. Chester had claimLant
use a transcutaneous nerve stimulator, but it was hard'to
judge his progress due to claimant's■alcohol problem. The
doctor indicated that claimant's back had severe degenerative
changes prior to this injury, but he was able to function
satisfactorily. Claimant now cannot return to any work that
he has done in the past.  ‘

With respect to the rheumatoid arthritis condition, it
is Dr. Chester's opinion that claimant had the appropriate
physical and emotional stress levels to trip this process;
although this cannot be proved. All the doctors have been
prevented from'aggressively treating claimant's' problems'
because of his alcoholism. Dr. Chester feels that claimant's
capacity to handle his life stresses is unstable enough that
this industrial•injury is a significant factor in his con •
dition today. He finds claimant's impairment, due to all 
the factors involved; is severe.

Dr. May, an internist, examined claimant at Dr. Chester,'s
request. He found rheumatoid arthritis, but was unable  to
relate it to the industrial injury. He said several factors
play a part in this disease and he was not willing to'even
speculate as to a relationship. Dr. Chester, in an April
14, 1980 report to the SAIF, indicated he concurred with Dr.
May totally.

Dr. Spady examined claimant in November 1978 and,found
limitation of motion of the lumbar spine, paravertebral
muscle spasm and cautious gait related to the injury.
Unrelated to the injury was the arthritic changes in the low
back and cervical ' spine, He saw claimant again in April
1980 and found that his condition had deteriorated significantly,
but felt much of this was due to unrelated problems. Dr.
Chester indicated he did not agree with this. He felt
claimant's general health and deterioration were related to 
the injury in that claimant would not be in this condition
if it were not for the sequence of events initiated by the
industrial injury. •• .
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March 10, 1980, Dr. Mel:zger, .:i psychologist, in­
dicated that claimant "is a person' who _ is reacting to- -.-~­
emotionally producing life stresse·s with physical symptoms 
that substitute for the depression and anxiety associated 
with the trauma ... However ... he continues to experience high 
levels of anxiety as exemplified by ·nervousness, tension and 
restless behavior.'' He noted that despite claimant's 
pessinism, he is as capable of learning as most people. 
Claimant 1 s understanding of mechanical principles is su­
perior and he has an average level of intellectual ability. 
One of claimant's major problems is that with his loss of 
manual skills, he has no way of demonstrating competency and 
his prospects for vocational rehabilitation are poor. 

Dr. Maltby felt claimant was exaggerating his complaints 
and that much of claimant's problems, including ppssible 
organic brain damage, was due to his alcoholism. Claimant's 
thoughts and speech WerE, rambling, although his memory was 
good. Dr. Maltby does not believe.claimant's bacik injury is 
responsible for his psychiatric impairment. 

Claimant has an eighth grade education. He worked 18-
1/2 years as a truck driver, 5-1/2 years as a rock crusher 
operator, and approximately 16 years for this employer as a 
mechanic rebuilding heavy equipment. In the record is a 
letter of recommendation from the last employer highly 
recommeno.ing claimant to any future employer. At the 
hearing, the author of the letter, Mr. ~lichael Kearney, 
indicated that he was requested by the Sl\.IF to write the 
letter for any possible light duty jobs which claimant could 
do. He indicated that claimant was an excellent worker, but 
sometime around 1973 his attendance began slacking off. Ih 
1976 and 1977 claimant's attendance record was extremely 
poor. He felt this was mostly attributable to alcoholis~ .. 
On a nun1ber of occasions, claimant showed up to work in- . ··· · 
toxicated. Claimant testified that much of his absence~ w~s 
due to lung surgery, a broken ankle and slack time at wo'rk. 

The Board, after de nova review, finds that ·the pre­
ponderance of the evidence does not support a finding that 
claimant's rheumatoid arthritis is compensable. Dr .. May, 
the specialist in this matter, did not find a relationship 
and Dr. Chester concurred with this. Dr. Chestei, at the 
hearing, indicated that claimant's stresses and the trauma 
of the accident could have caused the· rheumatoid arthritis 
condition, but no one could relate it to any degree of 
medical probability that the Board finds persuasive. It 
appears from the medical reports that this condition is a 
significant part of claimant's disability, as is claimant's 
alcoholism and his degenerative back condition. There is no 

doubt that claimant used alcohol to get relief from the· pain 
in his body, but a significant part of this problem was 
evident prior to his injury. Little is documented with 
respect to clQimant's psychological condition prior to the 

· injury, but his numerous absences from work together with 
-468-

On March 10 , 1980 , Dr. Meirzger, a psychologist, in­
dicated that claimant "is a person’ who .is reacting to 
emotionally producing life stresses with physical symptoms
that substitute for the depression and anxiety associated
with the trauma... However... he continues to experience high
levels of anxiety as exemplified by nervousness, tension and
restless behavior." He noted that despite claimant’s
pessimism, he is as capable of learning as most people.
Claimant's understanding of mechanical principles is su­
perior and he has an average level of intellectual ability.
One of claimant's major problems is that vzith his loss of
manual skills, he has no way of demonstrating competency and
his prospects for vocational rehabilitation are poor.

Dr. Maltby felt claimant was exaggerating his complaints
and that much of claimant's problems, including possible
organic brain damage, was due to his alcoholism. Claim.ant's
thoughts and speech were rambling, although his memory was
good. Dr. Maltby does not believe claimant's back injury is
responsible for his psychiatric impairment.

• Claimant has an eighth grade education. He worked 18 
1/2 years as a truck driver, 5 1/2 years as a rock crusher
operator, and approximately 16 years for this employer as a
mechanic rebuilding heavy equipment. In the record is a
letter of recommendation from the last employer highly
recommending claimant to any future employer. At the
hearing, the author of the letter, Mr. Michael Kearney,
indicated that he was requested by the SAIF to write the
letter for any possible light duty jobs which claimant could
do. He indicated that claimant was an excellent worker, but
sometime around 1973 his attendance began slacking off. In 
1976 and 1977 claimant’s attendance record was extremely
poor. He felt this was mostly attributable to alcoholism.
On a number of occasions, claimant showed up to work in .'
toxicated. Claimant testified that much of his absences was
due to lung surgery, a broken ankle and slack time at work.

The Board, after de novo review, finds that the pre­
ponderance of the evidence does not support a finding that
claimant's rheumatoid arthritis is compensable. Dr..May,
the specialist in this matter, did not find a relationship
and Dr. Chester concurred with this. Dr. Chester, at the
hearing, indicated that claimant's stresses and the trauma
of the accident could have caused the rheumatoid arthritis
condition, but no one could relate it to any degree of
medical probability that the Board finds persuasive. It 
appears from the medical reports that this condition is a
significant part of claimant's disability, as is claimant's
alcoholism and his degenerative back condition. There is no
doubt that claimiant used alcohol to' get relief from the pain
in his body, but a significant part of this problem v/as
evident prior to his injury. Little is documented with
respect to claimant's psychological condition prior to the
injury, but his numerous absences from work together with
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psychological reports indicate this was a definite .. 
problem iri:claimant's life, prior-to his•industrial-.-injury; 

' . . '.,. . 

The Board finds that claimant is not permanently and 
totally disabled as a result of the compensable injury·of 
November 28, 1977. Claimant also has shown no motivation to· 
return to··work, even though he has been offered jobs at 
different -''times. He is convinced he is totally disabled 
and, therefore, has made no effort to help himself. Claimant 
is 54 ye~ri old, with an eighth grade education and is 
precluded·£rom any previous types of work he has done. 
Although-his disability is severe, it is not felt that all 
of his problems are related to the industrial injury. 
Claimant would be better compensated with an award equal to 
192° for.60%. unscheduled disability for injury to the low 
back. · · ·· · 

ORDER 

The Referee's order, dated July 2, 1980, is modified. 

Claimant is hereby grante4_~ompensation equal to 192° 
for 60% unscheduled disability-for injury to th~ low back. 
This award is in lieu of that g~anted.~y the Referee in her 
order. 

' • . . • ("i·', ! 

, The Sl\IF Corporation I s denial of ·claimant I s claim for· ·· • 
rheumatoid arthritis is affirmed. The attorney fee grapte5f~: 
by the Referee for prevailing on this issue is deleted. ·· · · 

The remainder of the Referee's,_or~er is affirmed. 

WCB CASE NO. 79-4285 

EDWARD J. SHACKLEFORD, CLAIMANT 
Brand, Lee, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

February 10, .1981 

The claimant seeks Board review of the Referee's order 
which upheld SAIF 1 s partial denial of this claim. Claimant 
raises two issues: (1) The compensability of his rheumatic 
fever heart disease; and (2) the.propriety of SAIF's uni-

. lateral termination of benefits after havi~g initiallv 
accepted the claim. The second issue has be~n resol~~d 
contrary to claimant's position in Frasuer v. Agripac, 
Or. ( 19 8 0) . 

m
the psychological reports indicate this was a definite.:,
problem in'claimant's life, prior to his' industrial . in jury

The Board finds that claimant is not .permanently and
totally disabled as a result of the compensable injury of
November 28, 1977. Claimant also has shown no motivation to
return to’work, even though he has been offered jobs at
different •■•times. He is convinced he is totally disabled
and, therefore, has made no effort to help himself. Claimant
is 54 yearsold, with an eighth grade education and is  
precluded from any previous types of work he has done.
Although his disability is severe, it is not felt that all 
of his problems are related to the industrial injury.
Claimant would be better compensated with'an award equal to 
192° for'60%. unscheduled disability for injury to the low
back. • ■ ■ ■

ORDER

The Referee's order, dated July 2, 1980, is modified.

Claimant is hereby granted compensation equal to 192°
for 60% unscheduled disability for injury to the low back.
This award is in lieu of that granted.by the Referee in her
order. .

m ■ The SAIF Corporation's denial of claimant's claim for'r
rheumatoid arthritis is affirmed. The attorney fee granted'.T
by the Referee for prevailing on this issue is deleted.

The remainder of the Referee's,order is affirmed.

WCB CASE NO. 79 4285

EDWARD J. SHACKLEFORD, CLAIMANT
Brand, Lee, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

February 10, .1981

The claimant seeks Board review of the Referee’s order
which upheld SAIF’s partial denial of this claim. ' Claimant
raises two issues: (1) The compensability of his rheumatic
fever heart disease; and (2) the .propriety of SAIF's uni­
lateral termination of benefits after having initially
accepted the claim. The second issue has been resolved
contrary to claimant's position in Frasuer v. Agripac,
Or. (1980). •    
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October 3, 1975, _while on the job, claimant received 
a puncture wound in his left hand from wood splinters. A ~ 

localized infection develope~. SAIF does not deny responsibility • 
for payment of workers' compensation.benefits for those 
problems; indeed, SAIF has paid those benefits. 

The dispute involves claimant's theory as follows: 
That from the puncture wound and local·infection, he de­
veloped septicemia, or blood poisoning; that this septicemia 
in turn caused rhewnatic fever, an inflamation of the valves 
of the heart; which in turn caused a variety of _additional 
cardiac problems for which claimant has been treated. It ~s 
true that shortly after the puncture wound incident, claimant 
was diagnosed as suffering from septicemia; however, the 
absence of positive blood culture at least makes that diagnosis 
inconclusive, assuming it does not negate the major premise_ 
of claimant's syllogism. 

Nevertheless, assuming some form of blood poisoning and. 
accepting. the unanimous medical evidence that infection can 
cause rheumatic fever, we still confront a battle of the 
experts on the ultimate causaticiJi question. Both parties 
presented strong evidence. The Board finds that the opinions 
and explanations of Doctors Cohen and Lee-~that it was 
"very, very unlikely" there was the causal link claimant 
theorized from his puncture wound to his heart disease--raise 
sufficient _doubt that we cannot say that clairnant has carried 
his burden of proof. 

The Referee complimented both counsel for their professional 
presentation of complicated medical evidence. The Board 
joins in that compliment. 

ORDER 

The order of the RefereE dated June 4, 1980 is affirmed 
in its entirety. 
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On October 3, 1975,.while on the job, claimant received
a puncture wound in his left hand from wood splinters. A
localized infection developed SAIF does not deny responsibility
for payment of workers' compensation,benefits for those
problems; indeed, SAIF has paid those benefits.

The dispute involves claimant's theory as follows:
That from the puncture wound and local'infection, he de­
veloped septicemia, or blood poisoning; that this septicemia
in turn caused rheumatic fever, an inflamation of the valves
of the heart; which in turn caused a variety of additional
cardiac problems for which claimant has been treated. It  is
true that shortly after the puncture wound incident, claimant
was diagnosed as suffering from septicemia; however, the
absence of positive blood culture at least makes that diagnosis
inconclusive, assuming it does not negate the major premise,
of claimant's syllogism.

Nevertheless, assuming some form of blood poisoning and.
accepting, the unanimous medical evidence that infection can '
cause rheumatic fever, we still confront a battle of the
experts on the ultimate causaticiii question. Both parties
presented strong evidence. The Board finds that the opinions
and explanations of Doctors Cohen and Lee—;that it was
"very, very unlikely" there was the causal link claimiant 
theorized from his puncture wound to his heart disease  raise
suffi.cient doubt that we cannot say that claimant has carried
his burden of proof.

The Referee complimented both counsel for their professional
presentation of’complicated medical evidence. The Board
joins,in that compliment.

ORDER

The order of the Referee dated June 4, 1980 is affirmed
in its entirety.

#
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CLAIM NO. KC 405304 

TONY SMITH, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Serviees, Defense Atty. 
Own Motion Referred for Hearing 

February 10, 1981 

On November 18, 1980, the claimarit, by apd through his 
attorney, reguested the Board reopen this claim for his 
1972 injury. The claimant had previou~ly received a total 
award of· compensation equal to 96° for 30% unscheduled dis­
ability for his right shoulder injury. The c]~~mant, in his 
petitioh, stated that he now has problems in his shoulder 
and cervical areas and that the evidence indicates his 
condition has severely worsened. 

The SAIF Corporation, on December 31, 1980, advise~ the 
Board it opposed an own motion order reopen{ng L,i s · c·laim. 
It felt that the evidence indicated that claima~t•s co~dition 
remained Dedically stationary and that he was not in need of 
additional treatment at this time. 

We have reviewed the i~formation provided to us by the 
parties. We £ ind it would be in the· best intere c;t of -~:1e 
parties to refer this case to the Hearings Division. The 
Referee ~hall determine whether or not the claimant's current 
right shoulder and neck condition are related to his 1972 
injury and iepr~sent a worsening thereof since the last 

.. · award of compensation. The Referee shall also, if he finds 
these conditions to be related to the 1972 injury, make a 
reco:m..~endation on the appropriate award of compensation that 
claimant shciuld be granted at this time. On the conclusion 
of the he~ring, the Referee shall cause a transcript of the 
proceedings be prepared and forwarded along with his recow­
mendation and the other exhibits of this case to the Board 
for its consideration. 

IT IS SO ORDERED. 

CLAIM NO. B 142666 February 10, 1981 

RALPH SPURGEON, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

The Board, under its own motion jurisdiction, pursuant to 
ORS 656.278, originally reopened claimant's claim by an own 
motion order dated March 31, 1978. 
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February 10, 1981SAIF CLAIM NO. KC 405304

TONY SMITH, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Referred for Hearing

On November 18, 1980, the claimant, by and through his
attorney, requested the Board reopen this claim for his
1972 injury. The claimant had previously received a total
award of compensation equal to 96° for 30%'unscheduled dis­
ability for his right shoulder injury. The claimant, in his
petition, stated that he now has problems in his shoulder
and cervical areas and that the evidence indicates his
condition has severely worsened.

The SAIF Corporation, on December 31, 1980, advised the
Board it opposed an own motion order reopening this'claim.
It felt that the evidence indicated that claimant'* s condition
remained medically stationary and that he was not in need of
additional treatment at this time.

We have reviewed the information provided to us by the
parties. We find it would be in the'best interest of the
parties to refer' this case to the Hearings Division. The
Referee, ishall determine whether or not the claimant's current
right shoulder and neck condition are related to his 1972
injury and fepr'esent a worsening thereof since the last
award of compensation. The Referee shall also, if he finds
these conditions to be related to the 1972 injury, make a
recommendation on the appropriate award of compensation that
claimant  should be granted at this time. On the conclusion
of the hearing, the Referee shall cause a transcript of the
proceedings be prepared and forwarded along with his recoui 
mendation and the other exhibits of this case to the Board
for its consideration.

IT IS SO ORDERED.

CLAIM NO. B 142666 February 10, 1981

RALPH SPURGEON, CLAIMANT .
Welch, Bruun & Green, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The Board, under its own miotion jurisdiction, pursuant to 
ORS 656.278, originally reopened claimant's claim by an own
motion order dated March 31, 1978.
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claim was then closed by an own motion determination 
of September 30, 1930 which granted claimant compensation for 
temporary total disability and an award of 80% unscheduled dis­
ability. 

At the time of that order, the'Evaluation Division ·of the 
Workers' Compensation Department had recommended that vocational 
assistance be given priority. This recommendation was overlooked 
by the Bo3rd, so an Order of Reconsideration o~ Own Motion Deter­
mination was entered on December 2, 1980. This order reopened 
claimant's claim effective July 19, 1980 with instructions to 
Field Services Division of Workers' Compensation Department to 
immediately contact claimant and to evaluate and assist him in 
job placement assistance and report back to the B6ard by Febru­
ary 1, 1981. 

Field Services Division contacted claimant and he was re-
.. £erred to a private vocational rehabilitation agency and claimant 

was most cooperative. It was the consensus of that agency, 
after thoroughly evaluating claimant, that he, at this time, 
is completely unemployable. 

Therefore, the Board finds that claimant is entitled to an 
award of permanent total disability effective February 1, 1981. 
Claimant is only 46 years of age but is functionally illiterate 
and suffers from post-trawnatic surgeries as well as mild or­
ganic brain syndrome. These conditions produce impairment of 
consciousness. Based on these facts, the Board reached its 
conclusion that claimant is permanently and totally disabled. 

ORDER 

Claimant is hereby granted an award of permanent total 
disability commencing February l, 1981. 

WCB CASE NO. 78-3110 

VICTOR STEWART, CLAIMANT 
William H. Replogle, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

February 10, 1981 

The employer appeals from a Referee's Opinion and Order 
that disapproved the employer's denial of this aggravation 
claim. The Board reverses the Referee. 

' - . 
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The claim was then closed by an own motion determinarion
of September 30, 1930 which granted claimant compensation for
temporary total disability and an award_ of 80% unscheduled dis­
ability.

At the time of that order, the”'Evaluation Division'of the
Workers' Compensation Department had recommended that vocational
assistance be given priority. This recommendation was overlooked
by the Board, so an Order of Reconsideration on Ov/n Motion Deter­
mination was entered on December 2, 1980. This order reopened
claimant's claim effective July 19, 1980 with instructions to
Field Services Division of Workers' Compensation Department to 
immediately contact claimant and to evaluate and assist him in
job placement assistance and report back to the Board by Febru­
ary 1, 1981.

Field Services Division contacted claimant and he v;as re­
ferred to a private vocational rehabilitation agency and claimant
was most cooperative. It was the consensus of that agency,
after thoroughly evaluating claimant, that he, at this time,
is completely unemployable.

Therefore, the Board finds that claimant is entitled to an
award of permanent total disability effective February 1, 1981.
Claimant is only 46 years of age but is functionally illiterate
and suffers from post traumatic surgeries as v/ell as mild or­
ganic brain syndrome. These conditions produce impairment of
consciousness. Based on these facts, the Board reached its
conclusion that claimant is permanently and totally disabled.

ORDER
I

Claimant is hereby granted an award of permanent total
disability commencing February 1, 1981.

February 10, 1981WCB CASE NO. 78 3110

VICTOR STEWART, CLAIMANT
William H. Replogle, Employer's Atty
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer appeals from a Referee's Opinion and Order
that disapproved the employer's denial of this aggravation
claim. The Board reverses the Referee.

#
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compensable aggravation under ORS 656.273 is.a .worsening 
of the claimant• s con9,ition resulting from the initial · ··, 
injury. It is not suffidient merely to show that the' claimant, 
onde injured, got worse. A causal connection must be estab~ · 
lished between the original injury and the worsened co"ndition. 
Anderson v. West Union Village Square, 43 Or. App. -295 
(1979). 

Applying t:nose requirements ·to this case illust:rates 
both the extremely abbreviated nature of·evidence in workers' 
compensation cases and the folly'of trying to carve the 
human body into its component parts. 

Ori June 5, 1974 the claimaht compensably-injured his 
.. back. on·May 14, 1975 that cfaim was closed by Dete:i;m:;..nation 

Order with no award for permanent disability. The claimant 
did not reque~t· a hearing. So far as the present record_ 
reflects, the claimant received no medical services between 
April 1975 ·and January· 1977. At that time the claimant 
returned to his doctor complaining of a variety of problems: 
Headaches, neck symptoms and low back pain. 

_The employer strenuously argue~ that it is absqlutely 
incredible that claimant's 1974 injury-~which apparently 
involved his upp.er back/lower neck--co'uld in any way be 
causally linked· to· claimant's pre sent low ·ba·ck p.:i.in. The 
employer qverlooks the fact that 1974 medical reports .stated 

the claimant was. having "difficul-t.y .. with his low _back." ·More 
significantly, the employer oyerlooks_~he fact that back 
injuries frequently produce symptoms in othe~, at times, 
distant, parts of the body. In other words, this Board has 
no doubt that an injury to one part of the body can produce 
symptoms in another part of the body_. · In such a situation, 
ho,vever, there is a greater obligation upon the claimant to 
prove causation by expert, medical evidence that this Bbard 
finds persuasive.· Jacobsen v. SAIF, 36 Or. App. 789 (1978). 

The real problem in this case is a dirth of evidence. 
It would .seem elementary that if.one intended to shot:,, a. 
"worsening 11 of his condition since a prior injury, step one 
would be to show what his condition was after the prior 
injury. There is amazingly little evidence in this record 
about claimant 1 s condition after his 1974 injury. It would 
be safe to say that injury involved claimant's back; any 
greater differentiation would be somewhat speculative, 
except we note that clairnant 1 s contemporaneous report of 
the accident suggests only upper back involvement. X-rays 
taken in 1974 showed degenerative disc disease in claimant's 
upper and lower back. The Board finds nothing in this 
record that shows any causal link between claimant's 1974 
low back problem and his 1974 injury. 
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A corapensable aggravation under ORS 656.273 is a .worsening
of the claimant's condition resulting from the initial •
injury. It is not sufficient merely to show that .the' claimant,
once injured, got worse. A causal connection musu be estab ■
lished between the original injury and the worsened condition.
Anderson v. West Union Village Square, 43 Or. App. 295
T15 7”9) ”. ■ ' ' ' ;

Applying those requirements to this case illustrates
both the extremely abbreviated nature of'evidence in workers'
compensation cases and the folly'of trying to carve the
human body into its component parts.

Oh June 5 1974 the claimant compensably injured nis
back. On May 14, 1975 that claim was closed by Determination
Order with no award for permanent disability. The claimiant
did not request' a hearing. So far as the present record ..
reflects, the claimant received no medical services betv/een
April 1975 and January'1977. At that time the claimant •
returned to his doctor complaining of a variety of problems:
Headaches, neck symptoms and low back pain.

' . The employer strenuously argues that it is absolutely
incredible that claimant's 1974 injury—^^v/hich apparently
involved his upper back/lower neck—could in any way be 
causally linked to' claimant's present low 'back pain. The
employer overlooks the fact that 1974 medical reports stated
the claimant was having "difficulty with his low^back."  More
significantly, the employer overlooks ,the fact that back
injuries frequently produce syirtptoms in other, at times, 
distant, parts of the body. In other words, this Board has
no doubt that an injury to one part of the body can produce
symptoms in another part of the body. 'In such a situation,
however, there is a greater obligation upon the claimant to
prove causation by expert, medical evidence that this Board
finds persuasive. Jacobsen v, SAIF, 36 Or. App. 789 (1978) .

The real problem in this case is a dirth of evidence.
It would.seem elementary that if.one intended to show a.
"worsening" of his condition since a prior injury, step one
would be to show what his condition was after the prior
injury. There is amazingly little evidence in this record
about claimant's condition after his 1974 injury. It would
be safe to say that injury involved claimant's back; any
greater differentiation would.be somewhat speculative,
except we note that claimant's contemporaneous report of
the accident suggests only upper back involvement. X rays
taken in 1974 showed degenerative disc disease in claimant's
upper and lower back. The Board finds nothing in this
record that shows any causal link between claimant's 1974
low back problem and his 1974 injury.
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introduced so little evidence about his condition 
after his 1974 injury, claimant, of course, encounters a 
significant problem at step two--showing a worsening of his 
condition. ~he most persuasive evidence of worsening cocla 
be, for example, c0mparison of earlier x-rays with later x­
ra '/ :: . 'l'hc only rev lucncc of thi :; t ypc in the rl'.:.!cord come:.:; 
from Dr. Matthews, who stated; · 

"The patient has advanced degenerative cr.anses in 
~oth neck and back. These changes are pres~nt on 
the earliest x-rays and were, no doubt, well 
established at the time of the various industrial 
injuries. There was no evidence that the various 
industrial injuries have worsened the basic level 
of degenerative change." 

Dr. Dunn, who first examined claimant in December of 1977, 
did opine that claimant's condition had worijened since his 
1974 injury. Absent something ~ore, such as comparative x­
ray interpretations, the Board does not find this opinion 
particularly persuasive. 

Assw,,ing argnendo that claimant sustained the burden of 
proving worsened condition, ~tep three is to show a.causal 
connection between the original injury and the worsening. 
Anderson v. West Union Village Square, supra. The only 
evidence of a causal relationship is, again, the opinion of 
Dr. Dunn. However, given all the other ambiguities in this 
record about the nature of claimant's 1974 injury and 
whether his condition has objectively worsened, the Board· 
does not find Dr. Dunn's opinion p~rsuasive: Th~ Board 
concludes that· the carrier's denial of claimant's aggravation 
claim should be affirmed. 

ORDER 

The order of the Referee dated March 25, 1980 is reversed. 

The denial dated March 21, 1978 is hereby affirmed. 
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Having introduced so little evidence about bis condition
after his 1974 injury, claimant, of course, encounters a
significant problem at step two—showing a worsening of his
condition. The most persuasive evidence of worsening could
be, for example, comparison of earlier x rays with later x 
rays. The onJ.y t^vidence of this type in tiho record comes
from Dr. Matthews, who stated:

"The patient has advanced degenerative changes in 
both neck and back. These changes aie present: on
the earliest x rays and were, no doubt, well
established at the time of the various industrial
injuries. There was no evidence that the various
industrial injuries have worsened the basic level
of degenerative change."

Dr. Dunn, who first examined claimant in December of 1977,
did opine that claimant's condition had worsened since his
1974 injury. Absent something more, such as comparative x 
ray interpretations, the Board does not find this opinion
particularly persuasive.

#

Assuming arguendo that claimant sustained the burden of 
proving worsened condition, step three is to show a,causal
connection between the original injury and the worsening.
Anderson v. West Union Village Square, supra. The only
evidence of a causal relationship is, again, the opinion of
Dr. Dunn. However, given all the other ambiguities in this
record about the nature of claimant's 1974 injury and
whether his condition has objectively worsened, the Board'
does not find Dr. Dunn's opinion persuasive. The Board
concludes that' the carrier's denial of claimant's aggravation
claim should be affirmed.

m

ORDER

The order of the Referee dated March 25, 1980 is reversed

The denial dated March 21, 1978 is hereby affirmed.
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NO. PC 373434· 

·IRIS YOUNG, CLAIMANT 
Doblie & Francesconi, ClaimantJs·•Attys. 
SAIF, Legal Services, Defense·Atty. 

February 10, 1981': 

Own Motion Determination on Reconsideration 

By letter dated January 26, 1981, claimant's attorney_ 
requested the Boar<l to amend its January 20, 1981 Own Notion 
Determination and grant claimant additional compensation for 
temporary total disability. The Board denies the requested 
relief. 

Claimant suggests she has been temporarily and totally 
disabled since her 1972 injury.· The Board's own motion juris­
diction is no substitute for appealing a Detennination Order< 
or making an aggravation claim- during the five years allowed~ 
Therefore, this Board will generally not grant own motion -relief 
for matters that could have been, but were not, raised by a 
request for hearing and/or an aggravation claim .. 

. IT ·IS SO ORDERED. 

WCB CASE NO. 78-9001 

EDWIN A. BOLLIGER, CLAIMANT 
David W. Hittle,· Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for· Review by SAIF 

February 11, 1981 

The SAIF Corporation (SAIF) seeks Board review of the 
Referee's amended order which remanded claimant·' s aggravatio::::. 
claim for a May ·1977 injury to it for acceptance and 0rdered 
it to pay claimant compensation for temporary total disabilicy 
plus a ~enalty of 25% of such compensation with attorney fee of 
$150 for its failure to comply with ORS '656.273(6). 

We find the facts as recited by the Referee are correct 
and hereby incorporate and make them a part of this order. 

The Board, after de nova review, would reverse the Referee's 
order in its entirety. 

The 3oard finds that the evidence establishes the aiagnosis 
of claimant's condition arising from the May 1977 industrial 
injury was lumbosacral strain. Dr. Paluska, upon finding claim­
ant medically stationary, indicated there were no permanent re­
siduals from this injury. 
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CLAIM NO. FC 37 3434 February 10, 1981

#

IRIS YOUNG, CLAIMANT • •
Doblie & Francesconi, Claimant 's^Attys.
SAIF, Legal Services, Defense'Atty.
Own Motion Determination on Reconsideration

By letter dated January 26, 1981, claimant's attorney,
requested the Board to amend its January 20, 1981 Own Motion
Determination and grant claimant additional compensation for
temporary total disability. The Board denies the requested
relief.

Claimant suggests she has been temporarily and totally
disabled since her 1972 injury. The Board's own motion juris­
diction is no substitute for appealing a Determination Grder 
or making an aggravation claim during the five years allowed'.
Therefore, this Board will generally not grant own motion relief
for matters that could have been, but were not, raised by a
request for hearing and/or an aggravation claim.,

‘ IT  IS SO ORDERED. ■

WCB CASE NO. 78 9001

EDWIN A. BOLLIGER, CLAIMANT
David W. Kittle, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

February 11, 1981

The SAIF Corporation (SAIF) seeks Board reviev/ of the
Referee's amended order which remanded claimant's aggravation
claim for a May 1977 injury to it for acceptance and ordered
it to pay claimant compensation for temporary total disabiliry
plus a penalty of 25% of such compensation with attorney fee of
$150 for its failure to comply with ORS '656.273 (6) .

We find the facts as recited by the Referee .are correct
and hereby incorporate and make them a part of this order.

The Board, after de novo review, v/ould reverse the Referee's
order in its entirety.

.The Board finds that the evidence establishes the diagnosis
of claimant's condition arising from the May 1977'industrial
injury was lumbosacral strain. Dr. Paluska, upon finding claim­
ant medically stationary, indicated there were no permanent re­
siduals from this injury.
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non-compensable intervening injury occurring in August 
1977 produced a new symptom and, for the firs~ time, c~aimant 
complained of radiating pain into his right leg. The diagnosis 
after this injury was herniated disc made by Dr. Hoda. This 
diagnosis led to Dr. Buza's surgery in August 1978. 

The Board finds this situation falls within the "last in­
jurious exposure rule'' as the second injury was not merely~ 
recurrence of the first but was, in itself, a significant event. 

Therefore, the Board finds claimant 1 s surgery in August 
1978 arose out of the non-compensable intervening injury of 
August 1977 and would affirm the SAIF's denial. 

On the ~ward of penalties and attorney fees for SAIF 1 s 
failure to commence payment of compensation for temporary 
total oisability upon its receipt in October 1978 of tne 
hospital records, the Board also reverses. 

The hospital reports submitted to the SAIF on October 
23 do not indicate whether or not the need for surgery arose 
out of the compensable injury of May 1977, and, because of 
this lack of proof of any causal relationship of claimant's 
neea for surgery and the August 1978 hospitalization, there 
was no valid claim for aggravation nor indication that SAIF 
was responsible. 

ORDER 

The order of the Referee as amen6ed dated July 11, 1980 
is reversed in its entirety. 

The denial issued by SAIF of claimant's claim for aggrava­
tion is affirmed. 

WCB CASE NO. 79-3146 

JOHN A. CLARKE, CLAIMANT 
Lang, Klein, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

) 

February 11, 1981 

Claimant seeks Board review of that portion of the Referee's 
order which affirmed the February 29, 1980 Determinatio~ Order 
whereby he was granted compensation equal to 32° for 1ci un­
scheduled back disability. Claimant coritends this award 1s 
inadequate. 
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The non compensable intervening injury occurring in August
1977 produced a new symptom and, for the first time, claimant
complained of radiating pain into his right leg. The diagnosis
after this injury was herniated disc made by Dr, Hoda. This
diagnosis led to Dr. Buza's surgery in August 1978.

The Board finds this situation falls within the "last in­
jurious exposure rule" as the second injury was not merely a
recurrence of the first but was, in itself, a significant event

Therefore., the Board finds claimant’s surgery in August
1978 arose out of the non compensable intervening injury of
August 1977 and would affirm the SAIF's denial.

On the award of penalties and attorney fees for SAIF's
failure to commence payment of compensation for temporary
total disability upon its receipt in October 1978 of the
hospital records, the Board also reverses.

The hospital reports submitted to the SAIF on October
23 do not indicate whether or not the need for surgery arose
out of the compensable injury of May 1977, and, because of
this lack of proof of any causal relationship of claimant's
need for surgery and the August 1978 hospitalization, there ..
was no valid claim for aggravation nor indication that SAIF
was responsible.

ORDER

The order of the Referee as amended dated July 11, 1980
is reversed in its entirety.

The denial issued by SAIF of claimiant's claim for aggrava­
tion is affirmed 

WCB CASE NO. 79 3146 February 11, 1981

JOHN A. CLARKE, CLAIMANT
Lang, Klein, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimiant seeks Board review of that portion of the Referee's
order which affirmed the February 29, 1980 Determination Order
whereby he was granted compensation equal to 32° for 1C% un­
scheduled back disability. Claimant contends this award is
inadequate.
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Board, ·after de nov·o -review, concludes that claimar:.t 
is entitled to an incre~sed award of compensation for ~is in­
jury of April 12, 1978. Claimant has a.fairly· varied work bw.ck­
ground but basically is precluded from these areas of work. He 
has been told to avoid work requiring-lifting~ stooping and 
twisting. His impairment has been rated at 10% based or, chornic 
moderate pain. The Board concludes that he is entitled to 
compensation equal to 64° for 20% unscheduled back disacility. 
This has been determined based on a consideration of all per­
tinent factors and a comparison with other cases of a similar 
nature. 

The Board feels that a comment is necessary on the Referee's 
finding that claimant should be provided a sui~able prc,c;;ram of 
vocational rehabilitation. Under the .provisions of ORS 656.283(1) 
the Referee correc~ly determined that claimant is a ha~dicapped 
worker and, .as such, .is eligible to be placed i~ an ~pproved 
rehabilitation program. However, the Referee is not authorized 
to direct the Field Services Division to provide a suitable 
program of vocational rehabilitation for claimant. That deter­
r.1ination is the prerogative of the, Workers 1 .Cc:i:mpensation .De­
partment alone. 

ORDER 

The order of the Referee, dated April 24, 1_980, is modified. 

· Cla•inan t. is hereby granted compensation equal to 6 4 ° for 
20% unscheduled back disability for his injury of April 12, 1978. 
This ai.i!ard is in· lieu of the previous award granted by the 

· February 29, 1980 Determination Order. 

Claimant 1 s attorney is granted as a reaso~able attorney's 
fee a sum equal· to· 2 5 % of the i~1creased award granted by this 
order, pa.yable .out of said compensation as paid, not to exceed 
$3,000. 

The attorney fee granted by the Referee out of the pay­
ments made to claimant p~rsuant to his finding that claimant 
is a vocat+onally handicapped person i~ hereby deleted. 
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# The Board, 'after de novo  review, concludes that claimant
is entitled to an increased award of compensation for his in­
jury of April 12 , 1978 . Claimant has a .fairly varied work, back­
ground but basically is precluded from these areas of work. He
has been told to avoid work requiring • li ftingstooping and
twisting. His impairment has been rated at 10% based on chornic
moderate pain. The Board concludes that he is entitled to
compensation equal to 64° for 20% unscheduled back disability.
This has been determined based on a consideration of all per­
tinent factors and a comparison with other cases of a similar
nature. ■ . •

The Board feels that a comment is necessary on the Referee's
finding that claimant should be provided a suitable program of 
vocational rehabilitation. Under the .provisions of ORS 656.283 (1
the Referee correctly determined that claimant is a handicapped
worker and,  as such, .is eligible to be placed in an approved
rehabilitation program. However, the Referee is not authorized
to direct the Field Services Division to.provide a suitable
program of vocational rehabilitation for claimant. That deter­
mination is the prerogative of the Workers' ..Comipensation .De­
partment alone. . .

ORDER

The order of the Referee, dated April 24, 1980, is modified,

Cla imant is hereby granted compensation equal to 64° for
20% unscheduled back disability for his injury of April 12, 1978,
This award is in' lieu of the previous award granted by the
February 29, 1980 Determination Order.

Claimant's attorney is granted as a reasonable attorney's
fee a sum equal to 25% of the increased award granted by this
order, payable out of said compensation as paid, not to exceed
$3,000.

The attorney fee granted by the Referee out of the pay­
ments made to claimant pursuant to his finding that claimant
is a vocationally handicapped person is hereby deleted.

m
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CASE NO. 80-1789 

MARVIN K. GIBBS, CLAIMANT 
Brian L. Welch, Claimant's Atty. 
Marshall C. Cheney, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

Febrriary 11, 1981 

'j ' ' .. ~ -~- • 

.. .. ··,. ,. 

The employer/carr~er seeks review by the Board of ~he 
Referee 1 s order which increased claimant's award from the 
Determination Order to 75° for 50% loss of his left leg. It 
contends that the award granted is excessive. 

The Board adopts the Refere~'s finding of facts. 

After de novo review, the Board reverses the Referee 1 s 
award. 

The ·evidence of record indicated claimant returned to 
his regular occupation which requires him to be on his feet 

-most of the day and claimant has missed no time from work. 
Claimant takes no medication and has not sought medical care 
since December 1979. 

The medical evidence by Dr. Carroll, the treating ?~:,sician 
throughout, finds claimant's loss of function and impairment from 
this injury to be mild. Although.claimant testified to m~ny 
difficulties with his left knee, these are not substant~ated 
by the medical evidence. The medical evidence clearly reflects 
that claimant retains more than 50% function of his left leg. 
Claimant testifiid to constant pain, but this pain is not dis­
abling. 

The Board concludes that claimant is entitled to an award 
of 15% loss of function of his left leg. 

ORDER 

The order of the Referee dated July 18, 1980 is reversed. 

The Determination Order dated February 14, 1980 is restored 
which grants 22.5° for 15% loss to claimant's left leg. 
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MARVIN K. GIBBS, CLAIMANT
Brian L, Welch, Claimant's Atty.
Marshall C. Cheney, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

WCB CASE NO. 80 1789 February 11, 1981
#

The employer/carrier seeks review by the Board of zhe
Referee's order which increased claimant's award from the
Determination Order to 75® for 50% loss of his left leg. It
contends that the award granted is excessive.

The Board adopts the Referee's finding of facts.

After de novo review, the Board reverses the Referee's
award.

The 'evidence of record indicated claimant returned to 
his regular occupation v/hich requires him to be on his feet
•most of the day and claimant has missed no time from work.
Claimant takes no medication and has not sought medical care
since December 1979.

The medical evidence by Dr. Carroll, the treating physician
throughout, finds claimant's loss of function and impairment from
this injury to be mild. Although .claimant testified to many
difficulties with his left knee, these are not substantiated
by the medical evidence. The medical evidence clearly reflects
that claimant retains more than 50% function of his left leg. 
Claimant testified to constant pain, but this pain is not dis­
abling .

The Board concludes that claimant is entitled to an award
of 15% loss of function of his left leg.

ORDER

The order of the Referee dated July 18, 1980 is reversed.

The Determination Order dated February 14, 1980 is restored
which grants 22.5° for 15% loss to claimant's left leg.

%
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CASE NO. 80-742 

ORRY W. HARMON, CLAIMANT 
Merten & Saltveit, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

February 11, 1981 

The SAIF seeks iloard review of the Referee's order which 
remanded claiman~•s claim for aggravation to it for acceptance 
com.'TlencingNovember 28, 1979 and until closure, ordered it tc, 
pay Dr. Thompson's medical bills and the physical therapy pre­
scribed, ordered a penalty of 25% of the outstanding medical 
bills and an attorney fee to claimant's attorney of $800. 

The Board finds the facts as recited by the Referee in 
his Opinion and Order are correct. 

The Board, after de nova review, modifies the Referee's 
order. Tne Board finds that the medical record evidence is 
insufficient to support a claim for aggravation. ·The reports 
do not·indicate a worsening of claimant 1 s conditio~ since the 
last closure. Only the University of Oregon Health Sciences 
Center ch0rt notes of December 5, 1979 indicate claimant was 
unable to work for 31 days. That report, however, does not 
indicate that clainant's condition had worsened nor does it 
recommend any medical treatment that could be considered cur­
ative in ;-;_ature. The only recommended treatment by that 
institution· and also Dr. Thompson was a trial of physical 
therapy which can be handled under the provisions of ORS 656._245. 

The Board concurs with the Referee's ordering of tne pay­
ment of medical bills and treatment costs and the assessment 
of a penalty and attorney fee payable by the SAIF for its un­
reasonable resistance and refusal to pay compensation.· 

ORDER 

The order of the Referee dated July 28, 1930 is modified. 

The SAIF's denial of aggravation dated January 15, 1986 
is affirmed. 

The claimant's attorney is granted· the sum _of $200 as a 
reasonable attorney fee under the provisions of ORS 656.382(1). 

Jhe remainder of the Referee's order is affirmed. 
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February 11, 1981

ORRY W. HARMON, CLAIMANT
Merten & Saltveit, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

WCB CASE NO. 80 742

The SAIF seeks Board review of the Referee's order which
remanded claimanu's claim for aggravation•to it for acceptance
commencing NoveiTiber 28 , 1979 and until closure, ordered it to
pay Dr. Thompson's medical bills and the physical therapy pre­
scribed, ordered a penalty of 25% of the outstanding medical
bills and an attorney fee to claimant's attorney of $800.

The Board finds the facts as recited by the Referee in 
his Opinion and Order are correct.

.• The Board, after de novo review, modifies the Referee's
order. The Board finds that the medical record evidence is
insufficient to support a claim for aggravation. .'The reports
do not indicate a worsening of claimant's condition since the
last closure. Only the University of Oregon Health Sciences
Center chart notes of December 5, 1979 indicate claimant was
unable to work for 31 days. That report, however, does not
indicate that claimant's condition had v/orsened nor does it 
recommend any. medical treatment that could be considered cur­
ative in nature. The only recommended treatment by that
institution and also Dr. Thompson was a trial of physical
therapy which can be handled under the provisions of ORS 656.245

The Board concurs with the Referee's ordering of the pay­
ment of medical bills and treatment costs and the assessment
of a penalty and attorney fee payable by the SAIF for its un­
reasonable resistance and refusal to pay compensation.'

ORDER

The order of the Referee dated July 28 , 1930 is rriodified.

The S/ilF's denial of aggravation dated January 15, 1980
is affirmed.

The claimant's attorney is granted the sum ,of $200 as a
reasonable attorney fee under the provisions of ORS 656.382(1).

The remainder of the Referee's order is affirmed.
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CASE NO. 79-6777 February 11, 1981 

DOLORES LOSCAR, CLAIMANT 
Bischoff, Murray & Strooband, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

The SAIF seeks review by·the Board of the order of the 
Referee which remanded claimant's claim for surgeries of 
October 2, 1978 and April 24, 1979 to it for acceptance and 
the payment of benefits as required by law. 

The facts as recited by the Referee are hereby incorporated 
and made a part of our order. 

The Board, after de novo review, would modify the Referee's 
order. The Board first takes notice that the case of Frasure v. 
Agripac, 41 Or. App. 7 (1979) is not applicable to this case. 

Claimant 1 s injury was diagnosed as fracture o:: the tibial 
sesamoid of the left foot, and this condition was accepted by 
SAIF. Dr. Franaen, who performed the first surgery of October 
2, 1978, had requested authorization to perform a bunionectomy. 
The evidence does not establish causal relatio~ship between the 
injury and the need for bunionectomy. Dr. Frar.den, at surg2ry, -
actually did three procedures: (1) Excised the lateral sesamoid, 
(2) excised the osseous portions of the first metatarsal anc (3) 
a bunion. The first procedure corrected the injury related 
condition, and possibly the second) but the bunion removal is 
not the responsibility of SAIF as arising out of claimant 1 s 
compensaole i~jury. 

The second surgery performed on April 24, 1979 was for re­
~oval of regrowth of nee-osseous mass. The medical evidence in 
the record causally relates both surgeries to .:he industrial 
injury. However, the evidence does not establish that claimant's 
bunion condition was related, and the Board conc~udes SAIF is 
not responsible for any surgical procedure performed to correct 
bunions or for their removal. 

ORD:E:R 

The order of the Referee dated July 7, 1980 is modified. 

SAIF is hereby ordered to pay for the surgical procedures 
performed on October 2, 1978 and April 24, 1979 only as re­
lated to the =ractured tibial sesamoid but not responsible 
for any surgical procedure regarding bunions. 

Claimant's attorney is granted a fee in the amount of 
$150 for his services at this Board review, payable by the 
employer/carrier. 
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WCB CASE NO. 79 6777 February 11, 1981

DOLORES LOSCAR, CLAIMANT
Bischoff, Murray & Strooband, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF seeks review by•the Board of the order of the
Referee which remanded claimant's claim for surgeries of
October 2, 1978 and April 24, 1979 to it for acceptance and
the payment of benefits as required by law.

The facts as recited by the Referee are hereby incorporated
and made a part of our order.

The Board, after de novo review, would modify the Referee's
order. The Board first takes notice that the case of Erasure v,
Agripac, 41 Or.' App. 7 (1979) is not applicable to this case.

Claimant's injury was diagnosed as fracture of the uibial
sesamoid of the left foot, and this condition was accepted by
SAIF. Dr. Franden, v;ho performed the first surgery of October
2, 1978, had requested authorization to perform a bunionectomy.
The evidence does not establish causal relationship beuween the
injury and the need for bunionectomy. Dr. Franden, at surgez y,
actually did three procedures: (1) Excised the lateral sesamoid,
(2) excised the osseous portions of the first m.etatarsal and (3)
a bunion. The first procedure corrected the injury related
condition, and possibly the second, but the bunion rerrioval is 
not the responsibility of SAIF as arising out of claimant's
compensable injury.

The second surgeiry performed on April 24 , 1979 was for re­
moval of regrowth of neo osseous mass.' The medical evidence in 
the record causally relates both surgeries to the industrial
injury. However, the evidence does not establish that claimant's
bunion condition was related, and the Board concludes SAIF is
not responsible for any surgical procedure performed to correct
bunions or for their removal.

ORDER

The order of the Referee dated July 7, 1980 is modified.

SAIF is hereby ordered to pay for the surgical procedures
performed on October 2, 1978 and April 24, 1979 only as re­
lated to the fractured tibial sesamoid but not responsible
for any surgical procedure regarding bunions.

Claimant's attorney is granted a fee in the amount of 
$150 for his services at this Board review, payable by the
employer/carrier.
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WCB CASE NO. 79-8868 

DAVID L. MITCHELL, CLAIMANT 
Olson, Hittle, et al, Claimant's Attys. 
Cheney & Kelley, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

February.11, 1981 

A request for review was received by the Board for the 
above entitled matter on the 30th day of Ja~uary 1981. 
This request was hand delivered. 

The .claimant, not having mailed the request for review 
within the 30 day period, i.e., the last day for doing so 
being January 29, 1981, he has not complied with the statute 
for timely filing, and 

IT IS THEREFORE ORDERED that the request for reviE:w is 
hereby dismissed and the order of the Refer~e is final by 
operation of law. 

WCB CASE NO .. 80-1538 

DIANNA M. MORTON, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
Foss, Whitty & Roess, Attys. for SAIF 
Request for Review by SAIF 

February 11, 1981 

The SAIF Corporation (SAIF) seeks Board review of the 
Re.feree' s order which set aside the i'1arch 19, 1980 Determination 
Order and reopened the claim to be processed according to ORS 
656.268. SAIF contends the claim was properly closed in March 
1980. 

The Board finds that the facts as recited by the Referee 
are accurate and adopts them, except that an error on ?age two 
should be corrected. In paragraph three, line nine, ''May 1978" 
should read 11 May 1980." 

-481-
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February.il, 1981

DAVID L. MITCHELL, CLAIMANT
Olson, Hittle, et al. Claimant’s Attys.
Cheney & Kelley, Employer’s Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

WCB CASE NO. 79 8868

A request for review was received by the Board for the
above entitled matter on the 30th day of January 1981.
This request was hand delivered.

' The .claimant, not having mailed the request for review
within the 30 day period, i.e., the last day for doing so
being January 29, 1981, he has not complied with the statute
for timely filing, and

IT IS THEREFORE ORDERED that the request for review is
hereby dismissed and the order of the Referee is final by
operation of law.

February 11, 1981WCB CASE NO., 80 1538

DIANNA M_. MORTON, CLAIMANT
Malagon & Yates, Claimant's Attys.
Foss, Whitty & Roess, Attys. for SAIF
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board review of the
Referee’s order which set aside the March 19, 1980 Determination
Order and reopened the claim to be processed according to ORS
656.268. SAIF contends the claim was properly closed in March
1980.

The Board finds that the facts as recited by the Referee
are accurate and adopts them, except that an error on page two
should be corrected. In paragraph three, line nine, "May 1978"
should read "May 1980."
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Board, after de novo review, reverses the order or ~he 
Referee. Claimant was found not to be medically stationary on 
June 16, 1980 by Dr. Campagna. This has nothir:g- to do with her 
condition at the time of claim closure on March 19, 1980. 
Claimant's doctors, Dr. Dunn and Dr. Samuel, indicated that she 
should be stationary around the end of November 1979. There is 
no other report from these doctors in the record. On November 
21, 1979, the Orthopaedic Consultants indicated that her con­
dition was stationary and the claim was probably ready for 
closure. Evaluation Division indicated that it would defer 
a determination since she was to be enrolled at the Callahan 
Center in the near future. Claimant spent just over a ,,-,,eek at 
the Callahan Center in January 1980.· On March 19, 1980, the 
Determination Order granted compensation for temporary total 
disability from March 31, 1979 through Nove~ber 12, 1979 and 
from January 9, 1980 through January 18, 1980. The Board con­
cludes that the claim was properly closed based on the evidence 
in the record at that time. 

Based on this finding, it is now proper for the Board to 
rate claimant's disability. When claimant reached medical 
stationary status, there was no doctor that said she could no~ 
return to her previous work. 'J.'here was evidence she would 
have some limitation on her lifting and might need retraining. 
The Orthopaedic Consultants rated her disability as minimal. 
The Board conctudes that claimant is entitled to an award 
equal to 48° for 15% unscheduled disability for injury to the 4i 
neck. 

At the ti~e claimant was examined by Dr. Campagna in 
·April 1980, there was no evidence that her condition had wor­
·sened. The Board finds that although she has not proven an 
aggravation claim, she is entitled to temporary total disability 
for the time she was hospitalized by Dr. Campagna in May 1980. 

ORDER 

The order of the Referee, dated July 16, 1980, is reversed. 

The Determination Order,-dated March 19, 1980, is hereby 
reinstated. 

Claimant is granted compensation equal to 43° for 15% 
unscheduled disability for _injury to .her neck. 

Claimant is also granted compensation for temporary total 
disability for the period of time she was hospitalized from 
May 12, 1980 through May 20, 1980. 

Claimant's attorney is entitled to an attorney fee equal 
to 25% of the increased compensation granted by this order for 
temporary total disability and permanent partial disability,· 
payable out of said compensation as paid, not to exceec $3,000. 
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The Board, after de novo review, reverses the order of rhe
Referee. Claimant was found not to be medically stationary on 
June 16, 1980 by Dr. Campagna. This has nothing to do with her'
condition at the time of claim closure on March 19, 1980.
Claimant's doctors. Dr. Dunn and Dr. Samuel, indicated that she
should be stationary around the end of November 1979. There is
no other report from these doctors in the record. On November
21, 1979, the Orthopaedic Consultants indicated that her con­
dition was stationary and the claim was probably ready for
closure. Evaluation Division indicated that it would defer
a determination since she was to be enrolled at the Callahan
Center in the near future. Claimant spent just over a week at 
the Callahan Center in January 1980.' On March 19, 1980, the
Determination Order granted compensation for temporary total
disability from March 31, 1979 through November 12, 1979 and
fromi January 9, 1980 through January 18 , 1980. The Board con­
cludes that the claim was properly closed based on the evidence
in the record at that time.

Based on this finding, it is now proper for the Board to
rate claimant's disability. When claimant reached medical
stationary status, there was no doctor that said she could not
return to her previous work. Tiiere was evidence she would
have some limitation on her lifting and might need retraining.
The Orthopaedic Consultants rated her disability as minimal.
The Board concludes that claimant is entitled to an award
equal to 48° for 15% unscheduled disability for injury to the
neck.

#

m
At' the time claimant was examined by Dr. Campagna in

April 1980, there was no evidence that her condition  had wor­
sened. The Board finds that although she has not proven an 
aggravation claim, she is entitled to temporary total disability
for the time she was hospitalized by Dr. Campagna in May 1980.

ORDER

The order of the Referee, dated July 16, 1980, is reversed.

The Determination Order, dated liarch 19, 1980 , is hereby
reinstated.

Claimant is granted compensation equal to 48° for 15%
unscheduled disability for injury to her neck.

Claimant is also granted compensation for temporary total
disability for the period of time she was hospitalized from
May 12, 1980 through May 20, 1980.

Claimant's attorney is entitled to an attorney fee equal
to 25% of the increased compensation granted by this order for
temporary total disability and permanent partial disability,
payable out of said compensation as paid, not to exceed $3,000.
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WCB CASE NO. 80-3295. 

BARBARA J. WALKER, CLAIMANT 
McNutt, Gant, et al, Claimant's Attys. 
Foss Whitty & Roess, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

February _11,· 1981 

A r~quest for review, having been duly filed with t_he 
Workers' Compensation Board in the above-entitled matter by 
the claimant, and said request for review now having been 
withdrawn, 

IT IS THEREFORE ORDERED that the request for revic:.w.now 
pending before the Board is hereby dismissed a~d the order· of 
the Referee is final by operation of law. 

WCB CASE NO. 79-7251 February 11, 198~--

EDWARD ZOZOSKY, CLAIMANT 
Merten & Saltveit, Claimant's Attys. 
Schwabe, Williamson, et al, Employer·•s Attys. 
SAIF, Legal Servicei, Deferise Atty. 
Request for Review by Claimant 

Claimant seeks Board review 6£ the Referee~s order which 
denied his claim for psoriasis. 

The Board adopts the facts as recited by the Referee as 
correct. 

The Boa~d, after de novo review, would affirm t&e conclu-
.sion reached by the Referee that claimant's psoriasis condition 
was not compensably related to his allergic reaction to the 
belt at work. However, the carrier, in its·denial of August 6, 
1979, denied dermatitis, not pso~iasis. The Board concludes 
that the employer/carrier is not responsible for cl~imant's 
psoriasis but ~emains responsible for claimant.'s condi~ion 
origin~lly diagnosed as contact dermati\is and ttat denial is 
reversed. 

ORDER 

The order of the Referee dated July 31, 1980 is affirmed . 

The denial of August 6, 1979 is reversed. 
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February 11, 1981

#

BARBARA J. WALKER, CLAIMANT
McNutt, Gant, et al, Claimant's Attys.
Foss Whitty & Roess, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

WCB CASE NO. 80 3295.

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the claimant, and said request for review nov/ having been ■
withdrawn,

IT IS THEREFORE ORDERED that the request for review  now
pending before the Board is hereby dismissed and the order' of
the Referee is final by operation of law.

WCB CASE NO. 79 7251 February 11, 1981

EDWARD ZOZOSKY, CLAIMANT
Merten & Saltveit, Claimant's Attys.
Schwabe, Williamson, et al. Employer's Attys
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order which
denied his claim for psoriasis.

The Board adopts the facts as recited by the Referee as 
correct.

The Board, after de novo review, would affirm the conclu­
sion reached by the Referee that claimant's psoriasis condition
was not compensably related to his allergic reaction to the
belt at work. However, the carrier, in its'denial of August
1979, denied dermatitis, not psoriasis. The Board concludes
thau the employer/carrier is not responsible for claimant's
psoriasis but remains responsible for claimant.'s condition
originally diagnosed as contact dermatitis and that denial is 
reversed.

ORDER

The order of the Referee dated July 31, 1980 is affirmed.

The denial of August 6, 1979 is reversed.
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NO. 81-0012M 

RAYMONDE. FAUST, CLAIMANT 
Walter T. Aho, Employer's Atty. 
SAIF, Legal Services, Defense Atty: 
Own Motion Order 

February 12; 1981 

On December 17, 1980 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction 
pursuant to ORS 656.278 and reopen his claim. However, the 
dilte of injury and date of first determination remains unknown. 
Therefore, based upon no information whatsoever, the Board must 
deny claimant's request until such time as the Board can be 
provided with the necessary infonnation to make such a decision. 

IT IS SO ORDERED. 

CLAIM NO. 05X 020005 

KARL NUSE, CLAIMANT 
Malagon & Yates, Claimant's Attys. · 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

February 12, 1981 

Claimant's January 23, 1981 request that the Board grant 
own motion relief is denied. 

IT IS SO ORDERED. 

WCB CASE NO. 79-4865 

RONALD J. PORTER, ·CLAIMANT 
Allan H. Coons, Claimant's Atty. 
Steven R. Reinisch, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 1 

February 12, 1981 

The claimant seeks Board·review of the Referee's order 
which reduced the Determination Order's award of 50% to 25% 
unscheduled disability. Claifuant contends the award is in­
adequate. 

The Board adopts the facts as recited by the Referee in 
his Opinion and Order. 

WCB NO. 81 0012M

RAYMOND E. FAUST, CLAIMANT
Walter T. Aho, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

February 12, 1981
m

On December 17, 1980 claimant, by and through his attorney,
requested the Board to exercise its own motion jurisdiction
pursuant to ORS 656.278 and reopen his claim. However, the
date of injury and date of first determination remains unknown.
Therefore, based upon no information whatsoever, the Board must
deny claimant's request until such time as the Board can be
provided with the necessary information to make such a decision.

IT IS SO ORDERED.

February 12, 1981CLAIM NO. 05X 020005

KARL NUSE, CLAIMANT
Malagon & Yates, Claimant's Attys.■
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant's January 23, 1981 request that the Board grant
own motion relief is denied,

IT IS SO ORDERED.

February 12, 1981WCB CASE NO. 79 4865

RONALD J. PORTER, CLAIMANT
Allan H. Coons, Claimant's Atty.
Steven R. Reinisch, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant'

The claimant seeks Board 'review of the Referee's order
which reduced the Determination Order's award of 50% to 25% 
unscheduled disability. Claimant contends the award is in­
adequate.

The Board adopts the facts as recited by the Referee in 
his Opinion and Order.
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Board, aft~r de novo review, modifies the order of. 
the Referee. 

. "The medical evidence reflects cl~ima~t•s impairment is mild from this industrial injury. However, claimant returned to his regular occupation without modifcations and at his fe­gular wage. Claimant's foreman testified at the hearing that clai:r..ant is a good worker and has I':"lade no ·complaints and the foreman did not. observe any physical disability. The totality of evidence does not reflect a 25% loss of wage earning capa­city and the Board modifies that award to 15% unscheduled dis-ability. 
. 

ORDER 

The order of the Refere~ dated June 17, 1980 is modified. 
Claimant is hereby granted an award of 48° for 15% un­scheduled disability in lieu of all other awards. 

CLAIM NO. C 382943 

CLIFFORD W. SMITH, CLAIMANT SAIF, Legal Services, Defense Atty. 
own Motion Order 

February 12, 1981 

The Board is hereby exercising its own motion·jurisdiction pursuant to ORS 656.278 and reopening claimant's claim as of January 2, 1981 for cornea surgery arising out of his industrial injury of 1972. The SAIF is unopposed to this reopening. 

IT IS SO ORDERED. 
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The Board, after de novo review, modifies the order of.
the Referee,

t's impairment is
, claimant returned
ions and at his fe­
at the hearing that
complaints and the
ility. The totality
wage earning capa 
15% unscheduled dis 

'The medical evidence reflects claiman
mild from this industrial injury. However
to his regular occupation without modifcat
gular wage. Claimant’s foreman testified
claimant is a' good worker and has made no
foreman did not. observe any physical disab
of evidence does not reflect a 25% loss of
city and the Board modifies that award to
ability.

ORDER

The order of the Referee dated June 17, 1980 is modified.

Claimant is hereby granted an award of 48® for 15% un­
scheduled disability in lieu of all other awards.

February 12, 1981CLAIM NO. C 382943

CLIFFORD W. SMITH, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

The Board is hereby exercising its own motion'jurisdiction
pursuant to ORS 656.278 and reopening claimant's claim as of
January 2, 1981 for cornea surgery arising out of his industrial
injury of 1972. The SAIF is unopposed to this reopening.

IT IS SO ORDERED.
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CASE NOS. 79-2960 & 79-6387 

GLENN R. STOSE, CLAIMANT 
Bloom, Ruben, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 
Cross Request by Claimant 

February 12, 198. 

The SAIF Corporation (SAIF) seeks Board review arid the 
claimant cross-appeals the order of the Refere8 .· SAIF contends 
the Referee erred in remanding claimant's aggravation claim to 
it. for acceptance. Claimant-cross-appeals and contends the 
SAIF's denial of compensability of his left ankle condition 
should be reversed. 

The Board adopts the Referee's citing of the facts in this 
case and incorporates them, as part of this order. 

The Board, after de novo review, would modify the Refer~e•s 
order. The Board concurs with the Referee that claimant's left 
ankle condition is not compensable and would also affirm the 
SAIF I s denial. 

On the issue of claimant's claim for psychological problems 
being a compensable aggravation of claimant's industrial injury, 
the Board would reverse the Referee. It should first be noted 
that no psychiatrist nor medical doctor·referred claimant ini­
tially to Dr. Fleming who is a psychologist. 3ven ·tho~gh Dr. 
Fleming makes the necessary causal relationship of claimant's 
psychological problems to the industrial injury, the sequence 
of events does not bear this out. 

Claimant suffered a back injury on June 27, 1977 while em­
ployed by Built-Rite Upholstery Products. His claim was closed 
April 4, 1978 with no permanent residuals, and claimant was re­
leased for work on April 10, 1978 with a SO-pound lifting re­
striction. 

Claimant a?pealed and had J hearing on extent of per­
manent partial disability in July 1978 and one ~·reek later 
went to work for Alexander Manufacturing. During this period 
of time, claimant sought no medical care, and there is no in­
dication in the record of any psychological problems to this 
point. 

I 

On November 1, 1978, claimant was fired or laid off, 
which is the sane day claimant filed his claim for an ankle 
injury. 
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February 12, 1981WCB CASE NOS. 79 2960 & 79 6387

GLENN R. STOSE, CLAIMANT
Bloom, Ruben, et al. Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF
Cross Request by Claimant

The SAIF Corporation (SAIF) seeks Board review arid the
claimant cross appeals the order of the Referee.' SAIF contends
the Referee erred in remanding claimant's aggravation claim to 
it' for acceptance. Claimant cross appeals and contends the
SAIF's denial of compensability of his left ankle condition
should be reversed.

The Board adopts the Referee's citing of the facts in this
case and incorporates them, as part of this order.

The Board, after de novo review, v/ould modify the Referee’s
order. The Board concurs with the Referee thar claimant's left
ankle condition is not compensable and would also affirm the
SAIF's denial.

On the issue of claimant's claim for psychological problems
being a compensable aggravation of claimant's industrial injury,
the Board would reverse the Referee. It should first be noted
that no psychiatrist nor medical doctor'referred claimant ini­
tially to Dr. Fleming who is a psychologist. Even 'though Dr.
Fleming makes the necessary causal relationship of claimant's
psychological problems to the industrial injury, the sequence
of events does not bear this out.

Claimant suffered a back injury on June 27, 1977 while em­
ployed by Built Rite Upholstery Products. His claim was closed
April 4, 1978 with no permanent residuals, and claimant was re­
leased for work on April 10, 1978 with a 50 pound lifting re­
striction .

Claimant appealed and had a hearing on extent of per­
manent partial disability in July 1978 and one week later
went to work for Alexander Manufacturing. During this period
of time, claimant sought no medical care, and there is no in­
dication in the record of any psychological problems to this
point.

On November 1, 1978, claimant was fired or laid off,
which is the same day claimant filed his claim for an ankle
injury.

m
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clairnint began working with vocational rehabilitation 
personnel and had difficulty finding employment or avenues of 
retraining.· Now the record indicates claimant becomes depressed 
and anxious. A vocational rehabilitation counselor refers 
claimant to Dr. Fleming who commences counseling services and 
relates claimant• s psychologic;";ll .problems to the· June .197 7 in­
jury, seemingly not even aware of claimant 1 s alleged injury of 
November 1, 1978. 

_The overall view of the sequence of events indicates from 
the injury of June 1977 claimant had no psychological problems. 
It is not until he loses his employment with a different em­
ployer, Alexander, that he develops emotional problems. 

Therefore, the Board concludes that the totality of e~1-
de~ce precludes a finding that claimant 1 s psychological pr6b~ 
lems are the responsibility of Built-Rite and its carrier, SAIF. 

ORDEa 

The or~er of the Referee dated July 1, 1980 is modified. 

The denial of aggravation dated May 11,· 1979 ii affirmed. 

The remainder of the Referee 1 s order is affirmed. 

WCB CASE NO. 77-7548 

REBA JEAN TAYLOR, CLAIMANT 
Allan B deSchweinitz, Claimant 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

February 12, 1981 

The SAIF Corporation (SAIF) seeks Board review of the 
Referee 1 s order which found claimant's urinary tract infection 
to be causally related to claimant's low back injury and sub­
sequent hospitalization and surgeri~s. 

The facts as recited ~y the Referee are incorporated and 
made a part of our order. 

The Board, on de novo review, reverses the order of the 
Referee. Dr. Dunn's report of Dece~ber 7, 1978 indicates it 
was his opinion that causal·relationship of claimant's_ infec­
tion and her prior injury and subsequent hospitalization was 
a possibility, not a probability.· Dr. O'Brien, a urologist, 
found no-relationship. Further, the hospital records indicate 
when claimant was discharged in April 1977 she had no urinary 
infection. 

-487-

The claimant began working with vocational rehabilitation
personnel and had difficulty finding employment or avenues of
retraining.* Now the record indicates.claimant becomes depressed
and anxious, A vocational rehabilitation counselor refers
claimant to Dr. Fleming who commences counseling services and
relates claimant's psychological .problems to the'June ,1977 in­
jury, seemingly not even aware of claimant's alleged injury of
November 1, 1978.

The overall view of the sequence of events indicates from
the injury of June 1977 claimant had no psychological problems.
It is not until he loses his employment with a different em­
ployer, Alexander, that he develops emotional problems.

Therefore, the Board concludes that the totality of evi­
dence precludes a finding that claimant’s psychological prob, 
lems are the responsibility of Built Rite and its carrier, SAIF.

ORDER

The order of the Referee dated July 1, 1980 is modified.

The denial of aggravation dated May 11,'1979 is affirmed.

The remainder of the Referee's order is affirmed.

February 12, 1981WCB CASE NO. 77 7548

REBA JEAN TAYLOR, CLAIMANT
Allan B deSchweinitz, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board review of the
Referee's order which found claimant's urinary tract infection
to be causally related to claimant's low back injury and sub­
sequent hospitalization and surgeries.

The facts as recited by the Referee are incorporated and
made a part of our order.

The Board, on de novo review, reverses the order of the'
Referee. Dr. Dunn's report of December 7, 1978 indicates it 
was his opinion that causal•relationship of claimant's infac­
tion and her prior injury and subsequent hospitalization was
a possibility, not a probability. Dr. O'Brien, a urologist,
found no.relationship. Further, the hospital records indicate
when claimant was discharged in April 1977 she had no urinary
infection.
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the preponderance of evidence precludes a 
finding of compensability. 

ORDER 

The order of the Referee dated May 9, 1980 is reversed. 

WCB CASE NO. 79-7258 

ARYE NELL COLBERT, CLAIMANT. 
Bloom, Ruben, 'et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

February 13, 1981 

The SAIF Corporation (SAIF~ appeals that portion ~t the 
Referee's order dated July 1,· 19~b which remanded this claiffi co 
SAIF to re-open as of August 17, 1979 ~nd_ordered SAIF to pay a 
medical bill in the amount of $56.00. 

The 3oard adopts the facts recited by the Referee ~s being 
correct. 

The Board, after de nova review, rinds that the c~aima~~ 
has failExl to prove her claim for aggravation b::i a prepor~de:cance 
of the evidence. Since claimant!s last arrangement of cornp~:.sa­
tion, many physicians had examined the claimant. They ::::epon:ed 
among other things that she was experiencing severe fu~ctional 
overlay. There is no evidence in the record that· indicates ~he 
claimant ~ad ever been treated for this condition. O~ly Dr. 
Cherry opined that claimant's c~aim should be re-opened for com­
pensation and treatment on the basis of aggravation. Contrary 
to Dr. Cherry's opinion, the other physicians indicated that. 
there was no worsening of the claimant's underlying condition. 

The Board affirms the Referee's decision on the-medical 
bill for the reasons stated in.his Opinion.and Order. 

ORDER 

The Referee's order dated July 1, 1980 is modified. 

The order to reopen the claim as 6£ Au~ust 17~ i979 is 
reversed and the order awarding attorney fees is reversed. 

The remainder of the Referee's order is affirmed. 

-488-

Therefore, the preponderance of evidence precludes a
finding of compensability.

ORDER

The order of the Referee dated May 9 1980 is reversed

February 13, 1981WCB CASE NO..79 7258

ARYE NELL COLBERT, CLAIMANT.
Bloom, Ruben, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation (SAIF) appeals that portion of the
Referee's order dated July 1,‘1980 which remanded this claim no
SAIF to re open as of August 17, 1979 and ordered SAIF to pay a
medical bill in the amount of $56.00.

The Board adopts the facts recited by the.Referee as being
correct.

The Board, after de novo review, finds that the claimann
has failed to prove her claim for aggravation by a preponderance
of the evidence. Since claimant's last arrangement of comper sa 
tion, many physicians had examined the claimant. They reported
among other things that she was experiencing severe functional
overlay. There is no evidence in the record that indicates the
claimant had ever been treated for this condition. Only Dr.
Cherry opined that claimant's claim should be re opened for com 
pensation and treatment on the basis of aggravation. Contrary
to Dr. Cherry's opinion, the other physicians indicated that
there was no worsening of the claimant's underlying condition.

The Board affirms the Referee's decision on the medical
bill for the reasons stated in his Opinion and Order,

ORDER

The Referee's order dated July 1, 1980 is modified.

The order to reopen the claim as of August 17, 1979 is 
reversed and the order awarding attorney fees is reversed.

The remainder of the Referee's order is affirmed.

m
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NO. 79-7608 February 13, 1981 

ROBERT M. DOWNHAM, CLAIMANT . 
Carney, Probst & Cornelius, Claimant'~'.Attys. 
Keith Skelton, Employer's Atty •. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

,, ·-· • ~ � • ~ ' ~ •·, .. ,, ·~ • ' 

The employer seeks Board·review of the Referee's order 
which granted clairriant compensation equal to 80° for 25% un­
scheduled disability for injury to his low back. The employer 
contends this award is excessive and contends the Determination 
Order should be restored and affirmed. · 

The Board is at a loss to understand the parties' prebccu­
pation with claimant's credibility, his head injury and.the 
alleged bursitis. This case should be evaluated purely on the 
medical evidence and other factors as set forth, in Surratt v. 
Gunderson Bros., 259 Or. 65 {1971). Of great significance is 
the fact that claimant is basically performing che same work 
he did prior to his industrial injury. The Board.acknowledges. 
that he is not able to perform all the d·uties required in iron 
work, but he is able to continue doing the same type ·of work 
and is, in fact, doing so. Claimant 1 s impairment has been rated 
as mild. His limitations include lifting no more than 30 pounds, 
no prolonged lifting, twisting or bending. ~~aimant advised 
Dr. Miller that he was able to, perform reasonably well with 
the lifting restriction, although he was having some difficulty 
"finding ~ork with his disability. However, this disability 
includes a head injury and probable cervical spine condition. 
The Boaid concludes ·that claimant was adequately compensated 
by the Determination Order of August 22, 1979 whereby he was 
granted 32° for 10% unscheduled disability for his low.b~ck in­
jury. The Referee's order is reversed. 

ORDER 

The order of the Referee- dated June 27, 1980 is reversed. 

The August 22, 1979 Determination Order is restored and 
affirmed. 

:...4s9-

WCB CASE NO. 79 7608 February 13, 1981

ROBERT M. DOWNHAM, CLAIMANT
Carney, Probst & Cornelius, Claimant's Attys.
Keith Skelton, Employer's Atty,. '
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer seeks Board'review of the Referee's order
which granted claimant compensation equal to 80° for 25% un­
scheduled disability for injury to his low back. The employer
contends this award is excessive and contends the Determination
Order should be restored and affirmed.

The Board is at a loss to understand the parties' preoccu­
pation with claimant's credibility, his head injury and.the
alleged bursitis. This case should be evaluated purely on the
medical evidence and other factors as set forth in Surratt v.
Gunderson Bros., 259 Or. 65 (1971). Of great significance is 
the fact that claimant is basically performing che same work
he did prior to his industrial injury. The Board,acknowledges
that he is not able to perform all the duties required in iron
work, but he is able to continue doing the same type of work
and is, in fact, doing so. Claimant's impairment has been rated
as mild. His limitations include lifting no more than 30 pounds,
no prolonged lifting, twisting or bending. Claimant advised
Dr. Miller that he was able tO' perform reasonably well with
the lifting restriction, although he was having some difficulty
finding .work with his disability. However, this disability
includes a head injury and probable cervical spine condition.
The Board concludes 'that claimant was adequately compensated
by the Determination Order of August 22, 1979 whereby he was
granted 32° for 10% unscheduled disability for his low,back in­
jury. The Referee's order is reversed.

ORDER

The order of the Referee dated June 27, 1980 is reversed.

The August 22, 1979 Determination Order is restored and
affirmed.
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CASE NO. 79-4468 

JANE HILLS, CLAIMANT 
Welch, Bruun & ·Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

February 13, 1981 

The claimant seeks Board-review of the Referee's order 
which granted claimant compensation for temporary totai dis­

ability from November 23, 1978 through December 6, 1978 and 
15° for 10% loss of her right leg. Claimant contends her 
claim was prematurely closed and that she was entitled to a 
greater award of permanent partial disability for both her 
low back and right leg conditions. 

The facts as recited by the Referee are hereby incorpor­
ated and made a part of our order. 

The Board, after de novo .review, would modify the Ref­
eree's order. 

The Eoard finds the cliimant's injury in May 1977 was to 
her right foot and Dr. Wells fou~d minimal disability. There­
fore, the Referee's award of 15° for 10% loss of cilairnant's 
right leg is modified to 13.5° for 10% loss her right foot. 

ORDER 

The order of the Referee dated April 30, 1980 is modified. 

The claimant is hereby granted an award of 13.5° for 10% 
loss of her right foot in lieu of the award granted by the 
Referee. 

The remainder of the Referee 1 s order is affirmed in its 
entirety. 

-490-

WCB CASE NO. 79 4468 February 13, 1981

JANE HILLS, CLAIMANT ■
Welch, Bruun & Green, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant ' .

The claimant seeks Board review of the Referee's order
which granted claimant compensation for temporary total dis­
ability from November 23, 1978 through December 6, 1978 and
15° for 10% loss of her right leg. Claimant contends her. 
claim was prematurely closed and that she was entitled to a
greater award of permanent partial disability for both her
low back and right leg conditions.

The facts as recited by the Referee are hereby incorpor­
ated and made a part of our order.

The Board, after de novo  review, would modify the Ref­
eree 's order.

The Board finds the claimant's injury in May 1977 v;as to
her right foot and Dr. Wells found minimal disability. There 
tore, the Referee's award of 15° for 10% loss of claimant's
right leg is m.odified to 13.5° for 10% loss her right foot.

ORDER

■ The order of the Referee dated April 30, 1980 is modified

The claimant is hereby granted an award of 13,5° for 10% 
loss of her right foot in lieu of the award granted by the
Referee.

The remainder of the Referee's order is affirmed in its
entirety.

 490 

. 



    
     
     
    

      

        
          

       
         

         
         
   

          
         

          
          
          

          
          

          
           

          
            
          
            

           
            

          
           

           
    

          
          
        

           
          

         
          

        
         
       
           

          
       

         
            
          
          

        
         

CASE NO. 79-7925 

SHIRLEY B. JOHNSON,. CLAIMANT 
Coons & Anderson, Claimant's Atty~. 
SAIF, Le~al Services, Defense·Atty. 
Request for Review by Claimant: 

February 13, 1981 

· Claimant· ·and the. SAIF Corporation (SAIF) seek Board ·review 
of the Referee's order which found claimant's claim for an 
occupational disease·,· al though compensable, was barred · for un­
timely filing. He also directed that claimant be ·granted·com­
pensatton for temporary total disability from July 30., 1979 un­
til September: 7, 1979, plus penalities and attorney's fees. 
based on that amount. 

The Board, after de nova review, would modify the Referee's 
ord~r. After a thorough consideration of the facts· surrounding 
th_e issue of timeliness, the Board concludes that claimant has 
proven that_ :sh,.e filed,)1.er occµpational c;iisease claim in a ti_mely 
manner and is entitled to have the cliim ci6risidered for com­
pensability. Based on Templeton v. Pope and· Talbot,. Inc., 7 Or. 
App. 119 (1971), claimant was never given enough information 
to render her responsible for the filing of an Oregon· claim. 
Dr. Streitz advised claimant that he was treating her for a 
continuation of her California claim; in fact, all his reports 
.were sent directly to SAfEPO, the cai;rier at the time of her 
injury in. Califq_rnia ... in 1_973. Dr .. · Wilson did not see claimant 
until .March 27, · 19.79;· therefore,- regardless of what he told her, 
the c·laim w°as filed within- 180 days· of that visit. Claim.ant was 
not advised that her condition was a result of her work ·at 
Douglas ·community _Hospi~al ur,t~il she talked w_ith her· attorney 
in Jul~ 1979·. Claimant.was well within the statutory time for 
filing an occupational _disease clai_m _on July 30, 197 9 based on 
the facts iri this .case. 

Based on the Supreme Court's ruling in Weller v. Aetna 
Life & Casualty Company, Or. (1979), the Board con-
cludes that claimant's claim is not compensable.· Claimant · 
must prove by a preponderance of the evidence that her '(1} 
work activity and conditions (2). caused a worsening of her 
underlying disease {3) resulting in an ·increase in h~r pain 
(4) to the extent that it produces disability or requires 
medical services.· After a quite lengthy discu~sion by depo­
sition with Dr. Streitz, claimant's attorney was unable to 
solicit the opinio.n that her underlying psuedoarthrosis con­
dition was worsened by her work at Douglas. It was undisputed 
that claimant's symptoms worsened, but no doctor would say wit~ 
riasonable medical probability that her underlying condition 
had worsened. Dr. Wilson felt that claimant 1 s symptoms were 
speeded up as a result of claimant's work at.Douglas, but the 
condition itself was not altered. The Board concludes that·. 
claimant has failed to prove by a preponderance of the evi­
dence tha·t she has sustained a compensable occupational dis-· 

·ease as a result of her work activity at Douglas. 
-491-

#
SHIRLEY B. JOHNSON,. CLAIMANT
Coons & Anderson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

; WCB CASE NO. 79 7925 February 13, 1981

m

■ Claimant and the.SAIF Corporation (SAIF) seek Board review
of the Referee's order which found claimant's claim for an
occupational disease', although compensable, was barred for un­
timely filing. He also directed that claimant be granted com­
pensation for temporary total disability from July 30., 1979 un­
til September 7,' 1979, plus penalities and attorney's fees,
based on that amount.

The Board, after de novo review, would modify the Referee's
order. After a thorough consideration of the facts surrounding
the issue of timeliness, the Board concludes that claimiant has
proven that she filed her occupational disease claim in a timely
manner and is entitled to have the claim considered for com­
pensability. Based on Templeton v. Pope and Talbot,. Inc. , 7 Or. 
App. 119 (1971) , claimant was never given enough information
to render her responsible for the filing of an Oregon claim.
Dr. Streitz advised claimant that he was treating her for a
continuation of her California claim; in fact, all his reports
were sent directly to SAFECO, the carrier at the time of her
injury in, California.,in 1973. Dr. Wilson did not see claimant
until March 27 , 1979; therefore, regardless of what he told her,
the claim was filed within 180 days of that visit. Claimant was
not advised that her condition was a result of her work at
Douglas Community Hospi tal until she talked with her attorney
in July 1979 . Claimant, was well within the statutory time for
filing an occupational disease claim on July 30, 1979 based on
the facts in this ,case.

Based on the Supreme Court’s ruling in Weller v. Aetna
Life & Casualty Company, ___ Or. ___ (1979), the Board con­
cludes that claimant's claim is not compensable.' Claimant
must prove by a preponderance of the evidence that her (1)
work activity and conditions (2) caused a worsening of her
underlying disease (3) resulting in an increase in her pain
(4) to the extent that it produces disability or requires
medical services. After a quite lengthy discussion by depo­
sition with Dr. Streitz, claimant's attorney was unable to
solicit the opinion that her underlying psuedoarthrosis con­
dition was worsened by her work at Douglas. It was undisputed
that claimant's symptoms worsened, but no doctor would say with
reasonable medical probability that her underlying condition
had worsened. Dr. VJilson felt that claimant's symptoms were
speeded up as a result of claimant's work at Douglas, but the
condition itself was not altered. The Board concludes that
claimant has failed to prove by a preponderance of the evi­
dence that she has sustained a compensable occupational dis­
ease as a result of her work activity at Douglas.
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Board concurs with the Referee's conclusion with 
respect to the temporary total disability issue~ penalties 
and attorney fee. 

ORDER 

The order of the Referee dated July 21, 1980 is modified. 

Although claimant's claim has been determined to have 
been filed in a timely manner, the Board finds her claim is 
not compensable and the denial, dated. Sept_ember 7, 1979, is 
affirmed. 

The remainder of the Referee's order is affirmed. 

CLAIM NO. C 54410' 

RAY C. PIEFER, CLAIMANT 
SAIF, Legal Ser~ices, Defense Atty. 
Own Motion Dete~mination 

February 13, 1981 

The Board issued its own motion order on May 28, 1~80 re­
opening claimant's claim for a worsened condition and surgery 
relat~d ~o his December 21, 1966 industrial injury. 

The claim was submitted for closure and it is the reco~­
mendatiori of the Evaluation Division of the Workers' Compen­
sation Department that claimant be granted compensation for 
temporary total disability from May 13, 1980 through Jhly 30, 
1980 and an award of additional 15° for 10% loss of his right 
leg for a total award of 20% loss of his right leg. The Board 
concurs with this recommendation. 

IT IS SO ORDERED. 

-492-

The Board concurs with the Referee's conclusion with
respect to the temporary total disability issue, penalties
and attorney fee.

ORDER ■ ■

The order of the Referee dated July 21, 1930 is modified

Although claimant's claim has been determined to have
been filed in a timely manner, the Board finds her claim is
not compensable and the denial, dated September 7, 1979, is
affirmed.

The remainder of the Referee's order is affirmed.

CLAIM NO. C 54410

RAY C. PIEFER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

February 13, 1981

The Board issued its own motion order on May 28, 1980 re­
opening claimant's claim for a worsened condition and surgery
related to his December 21, 1966 industrial injury.

The claim was submitted for closure and it is the recom­
mendation of the Evaluation Division of the VJorkers' Compen­
sation Department that claimant be granted compensation for
temporary total disability from May 13, 1980 through July 30,
1980 and an award of additional 15° for 10% loss of his right
leg for a total award of 20% loss of his right leg. The Board
concurs with this recommendation.

IT IS SO ORDERED,
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NO. D 53-'-151204 

GERALDO. WILLSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order and Determination 

:February -13, 1981 

On June 1, 1973, the claimant suffered a compensable 
injury .to qis right hand._ The claim was origina,lly ciosed 
by a Determination Order dated Februarv. i9, 1974 which 
granted the claimant an award of perma~erit partial disability 
compensation equal to 82.5° for 55% loss of his right hand. 

-The claim-was subsequently reopened and clbsed by a second 
Determination,Order dated April 25, 1975 which granted the 
claimant an award of additional tempo+ary total disability 
compensation. ??he_ claimant'. s agg~avation rights have 
expired. · 

The di~imant was· rehospitaliz~d on December 12, 1979 
for additional surgery. Dr. Edwards performed the following 
procedures: Defatting of the distal end 6f the right long 
finger with- release of contracture~ and multiple z7plasty of 
the volar aspect ,of _the right. long finger.· Subsequent to 
this operation, Dr. Edwards reported the claimant could 
return to work as.of January 28, 1980~ 

On May 14i 1980, _~he insurer· requested determination be 
made of the co_mpensation to which :uie claimant was entitled. 
It indicated it had paid the ciaimant compensation for 
te~porary total disability from Dec~mber· 12, 1979 thro~gh 
January 27, 1980. The Evaluation Division of the Workers 1 

Compensation Department on January 12, 1981 recomrnended this 
claim be closed and claimant be granted an ~dditional award 
of temporary total disability compensation from December 12, 
1979 through January 27, 1980 and recommended that claimant 
not be awarded any additional permanent partial' disability 
compensation. 

Th~ Board'6as··r~viewed the record in this case and the 
recommendation of the Evaluation Division. We find that it 
is correct and therefore grant the claimant the.additional 
compensation recommended by the Eva·luation Division. 

ORDER 

The claimant is_hereby g~anted an additional award of 
temporary total disabiliti compensation from December 12, 
1979 through January 27, 1980. The record reflects this 
compensation has already been paid to the claimant. 
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#
GERALD O. W'lLLSON, CLAIMANT
SAIF, Legal Services, Defense Atty..
Own Motion Order and Determination

CLAIM NO. D 53 151204 : February  13, 1981

On June 1, 19.73, the claimant suffered a compensable
injury .to his right hand. . The claim was originally closed
by a Determination Order dated February l9, 1974 which
granted the claimant an award of permanent partial disability
compensation equal to 82.5° for 55% loss of his right hand.
The claim was subsequently reopened and closed by a second
Determination Order dated April 25, 1975 which granted the
claimant an award of additional temp.orary total disability
compensation. The. claimant!s aggravation rights have
expired.

The claimant was rehospitalized on December 12, 1979
for additional surgery. Dr. Edwards performed the following
procedures: Defatting of the distal end of the right long
finger with release of contracture., and multiple z plasty of
the volar aspect ,of the right,long finger. Subsequent to 
this operation, Dr . Edwards reported the claimant could
return to work as.of January 28, 1980.

On May 14, 1980, .the insurer' requested determination be 
made of .the co.mpensation to. which .the claimant was entitled.
It indicated it had paid the claimant compensation for
temporary total disability from December' 12, 1979 through
January 27, 1980. The Evaluation Division of the Workers'
Compensation Department on January 12, 1981 recommended this
claim be closed and claimant be granted an additional award
of temporary total disability compensation from December 12,
1979 through January 27, 1980 and recommended that claimant
not be awarded any additional permanent partial' disability
compensation.

The Board'has 'reviewed the record in this case and the
recommendation of the Evaluation Division. We find that it
is correct and therefore grant the claimant the'additional
compensation recommended by the Evaluation Division.

ORDER

. The claimant is..hereby granted an• additional award of
temporary total disability compensation from December 12,
1979 through January 27, 1980. The record reflects this
compensation has already been paid to the claimant.

#
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NO. YC 408279 

NORMAN L. WILSON, CLAIMANT 
SAIF, Legal Services, Defense Atty~ 
Own Motion Determination 

February· 13, 1981 
- . 

The Board issued an Own Motion Order on November 14, 1980 
which reopened claimant 1 s·c1aim effective the date of his hos­
pitalization for the April 9, 1980 surgery. 

The claim was submitted ·for closure and Evaluation Division 
of the w~rkers' compensation Department recommended claimant 
be granted compensation for temporary total disability from 
April~, 1980 through May 19, 1980, temporary partial dis­
ability from August 7, 1980 through October 31, 1980 and fur­
thur temporary disability from November 1, 1980 through D.ecember 
9, 1980 and compensation for permanent partial disability of · 
105° for 70% loss of the right leg in lieu of other awards and 
64° for 20% unscheduled low back disability. 

The Board concurs with the recommended compensation for 
temporary total disability and temporary partial disability. 

The Board disagrees with the recommended awards for per­
manent partial disability. The Board finds and so o~ders that 
claimant is entitled to an award of 112~5° for 75%-loss of his 
right leg and no award of unscheduled disability as claimant's. 
low back condition has not been established tc our satisfaction 
to be causally connected to the November·17, 1972 injury. 

IT IS SO ORDERED. 

CLAIM NO. C 366457 

DALE C. BROWN, CLAIMANT 
SAIF, Legal Services, Defense At~y. 
own Motion Order 

February 17, 1981 

. By_letter dated October 18, 1980 claimant-sought to have 
his claim reopened for a worsened condition related to an 
April 1972 industrial injury pursuant to ORS 656.278. 

. By letter dated January·22, 1981 the SAIF wrote the 
Board that it opposed any reopening on the grounds that 
claimant's condition had not worsened. 
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-

NORMAN L. WILSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

CLAIM NO. YC 408279 February 13, 1981

The Board issued an Own Motion Order on November 14, 1980
which reopened claimant's claim effective the date of his hos­
pitalization for the April 9, 1980 surgery.

The claim was submitted ‘for closure and Evaluation Division
of the Workers' Compensation Department recommended claimant
be granted compensation for temporary total disability from
April 9, 1980 through May 19, 1980, temporary partial dis­
ability from August 7, 1980 through October 31, 1980 and fur 
thur temporary disability from November 1, 1980 through December
9, 1980 and compensation for permanent partial disability of
105° for 70% loss of the right leg in lieu of other awards and
64° for 20% unscheduled low back disability.

The Board concurs with the recommended compensation for
temporary total disability and temporary partial disability.

The Board disagrees with the recommended awards for per­
manent partial disability. The Board finds and so orders that
claimant is entitled to an award of 112.5° for 75% loss of his
right leg and no award of unscheduled disability as claimant's,
low back condition has not been established to our satisfaction
to be causally connected to the November'17, 1972 injury.

IT IS SO ORDERED.

CLAIM NO. C 366457

DALE C. BROWN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

February 17, 1981

By letter dated October 18, 1980 claimant■sought to have
his claim reopened for a worsened condition related to ah 
April 1972 industrial injury pursuant to ORS 656.278.

^By letter dated January'22, 1981 the SAIF wrote the
Board that it opposed any reopening on the grounds that
claimant's condition had not worsened.

 494 



         
         

            
          

        
           
         

      
         

        

   

     

   
    
  

           
           

         
          

          
        
  

     

    
     

  

        
         

          
 
          

     

Board, based on the medical eyidence provided, finds 
claimant's condition arising from his 1972 injury has not 
worsened and·he is not entitled to a claim reopening. This. 
decision is based upon the medical reports of the Ortho~a~dic 
Consultints and Dr~ Silver. Claimant is, however, en~itled 
to payment of hi!, medical care and treatment as relatec.. to 
his compensable back condition under the provisions of ORS 
656.245 both now and in the future. 

Claimant's request for the Board to exercise its own 
motion jurisdiction pursuant to ORS 656.278 is hereby denied. 

IT IS SO ORDERED. 

WCB CASE NO. 78-4618 

SHIRLEY ANN BUNCH, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Order 

February 17, 1981 

This case is now and has been for a considerable length 
of time pending before the-Board pursuant to a request :or 
review of the Referee's Opinion and Order. Despite herculean 
efforts, the Board has been unable to obtain a transcri~t 

~ 

from the hearing reporter. Therefore, this case is remanded 
to the Hearings Division for further proceedings. See 
ORS 656.295(5). 

CLAIM· NO. C 243139 

LILY PETERSON CODY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Order · 

February 17, 1981 

Claimant requests the Board exercise its own ~otion 
jurisdiction pursuant to ORS 656.278 and reopen her claim 
for a worsened condition related to an industrial injurY of 
April 1970. 

By letter of January 22, 1981, the SAIF indicated it 
was not opposed to such reopening. 

-495;:--

The Board, based on the medical evidence provided, finds
claimant's condition arising from his 1972 injury has not
worsened and • he is not entitled to a claim reopening. This,
decision is based upon the medical reports of the Orthopaedic
Consultants and Dr; Silver. Claimant is, however, entitled
to payment of his medical care and treatment as related to
his compensable back condition under the provisions of ORS
656.245 both now and in the future.

Claimant’s request for the Board to exercise its own
motion jurisdiction pursuant to ORS 656.278 is hereby denied.

IT IS SO ORDERED.

February 17, 1981

m

m

WCB CASE NO. 78 4618

SHIRLEY ANN BUNCH, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order : n

This case is now and has been for a considerable length
of time pending before the' Board pursuant to a request for
review of the Referee's Opinion and Order. Despite herculean
efforts, the Board has been unable to obtain a transcript
from the hearing reporter. Therefore, this case is remanded
to the Hearings Division for further proceedings. See
ORS 656.295(5) .

February 17, 1981CLAIM NO. C 243139

LILY PETERSON CODY, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

Claimant requests the Board exercise its own motion
jurisdiction pursuant to ORS 656.278 and reopen her claim
for a worsened condition related to an industrial injury' of
April 1970.

By letter of January 22, 1981, the SAIF indicated it
was not opposed to such reopening.
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Board finds "that the medical evidenc·e supports 
claimant's request that her condition has worsened and re­
quired hospitalization and surgery for a laminectomy related 
to her 1970 industrial injury. It is noted that the SAIF 
paid claimant compensation for temporary total disability 
from September 16, 1980 to January 14, 1981 on a claim for 
injury of September 15. 1980. 

ORDER 

Claimant I s claiM is hereby reopened_ and remanded to t11e 
SAIF with compensation for temporary total disability to 
comrnence October 1 7, 1980, the date of her myelogram, and 
until closure is authorized pursuant to ORS 656.278. 

SAIF is to offset any payments made on the September 15, 
1980 injury which overlap the time loss herein granted. 

CLAIM NO. 75000086 February 17, 1981 

DONALD D. FAST, JR., CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

The Board issued its Own Motion Order of September 22, 1980 
reopening claimant's claim for a worsened condition related to 
claimant's September 19, 1972 industrial injury. 

The claim was submitted for closure and the Evaluation 
Division of the Workers' Compensation Department recommends 
claimant oe granted additional compensation for temporary total 
disability from June 13, 1980 through July 21, 1980 and an award 
of 37.5° for 25% loss of his right leg in lieu of prier awards. 

The Board concurs with the recommendation ,::.,f the Evaluation 
Division with the exception that temporary total disability 
should be from July 21, 1980 through July 31, 1980. 

IT IS SO ORDERED. 

-496-

The Board finds'”that the medical evidence supports
claimant's request that her condition has worsened and re­
quired hospitalization and surgery for a laminectomy related
to her 1970 industrial injury. It is noted that the SAIF
paid claimant compensation for temporary total disability
from September 16, 1980 to January 14, 1981 on a claim for
injury of September 15, 1980.

ORDER

Claimant’s claim is hereby reopened, and remanded to ti:e
SAIF with compensation for temporary total disability to
commence October 17 , 1980 , the date of her m.yelogram, and
until closure is authorized pursuant to ORS 656.278.

SAIF is to offset any payments made on the September 15,
1980 injury which overlap the time loss herein granted.

CLAIM NO. 75000086 February 17, 1981

DONALD D. FAST, JR., CLAIMANT
Pozzi, Wilson, et al. Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The Board issued its Own Motion Order of September 22, 1980
reopening claimant’s claim for a worsened condition related ro 
claimant's September 19, 1972 industrial injury.

The claim was submitted for closure and the Evaluation
Division of the Workers' Compensation Department recommends
claimant be granted additional compensation for temporary total
disability from June 13, 1980 through July 21, 1980 and an award
of 37.5® for 25% loss of his right leg in lieu of prior awards.

The Board concurs with the recommendation of the Evaluation
Division with the exception that temporary total disability
should be from July 21, 1980 through July 31, 1980.

IT IS SO ORDERED.

m
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NO. C 88978 

EUGENE W. FISHER, CLAIMANT 
Mike Dye, Claimant's Atty. , . 
SAIF, Legal Services, riefense Atty. 
Own Motion Order · · · · 

yebruary 17, 1981 

Claimant, by and through his attorney, request the Board 
exercise its -own motion jurisdiction pursuant to ORS 656.278 
and reopen his claim from a July 27, .1967 industrial injury 

for a worsened,conditi~n- Claimant's aggravation rights 
expired September 11, 1973. · 

The ·Bo~rd, after.giiing due .consideratioQ to this matter, 
based on the evidence pre.sented, .. denies_ claimant's request. 

·The Board ~inds th~ repbi~_6f Dr. Hoda date~ Jurie·20, 1980 is 
not sufficient to establish that claimant' s··worsened condition 

is related to his 19 67 injury.· The report by the Orthopaedic 
Consultants of December 16, 1980, offered by SAIF, finds a 

worsening of-impairment due .entirely to the natural progression 
of claimant's underlying_ degenerative disc.diiease. 

Claimant's request.for_ the Board to ~xercise its own motion 

jurisdiction is denied. 

-IT IS SO ORDERED. 

CLAIM NO. C 364445 

~OBERT GREGOR, CLAI:"\ANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

February 17, 1981 

On December 23, 1980 the.Board issued its own motion order 
reopening claimant's claim, from an April 17, 1972 injury until 
closure pursuant to ORS 656.278. 

Claimant underwent 
. painful forearm stump. 
January 7, 1981. 

su~gery. to correct neuromas in the 
Claimant'was medically stationary on 

The claim was submitted for closure and the Evaluation 
Division_ ~f the Wo:i_::kers I Compensation Department recom:.::iended 

c~aim~n~ be granted ~dditional co~pen~at~on for temporary total 
disability from November 11, 1980 through January 7, :sa1 a~d 
no greater award of permanent partial disability. The aoard 
concurs with this recommendation. 

IT IS SO ORDERED. -497-

m

February 17, 1981

EUGENE W. FISHER, CLAIMANT
Mike Dye, Claimant's Atty,
SAIF, Legal Services, Defense^Atty.
Own Motion Order

 CLAIM NO. C 88978

Claimant, by and through his attorney, request the Board
exercise its  own motion jurisdiction pursuant to ORS 656.278
and'reopen his claim from a July 27, ,1967 industrial injury
for a worsened ,condition.. Claimant's aggravation rights
expired September 11, 1973. • ’

The Board, after giving due .consideration to this matter,
based on the evidence presented, .denies, claimant's request.
The Board finds .the report, of Dr. Hoda dated June'20, 198 0 is
not sufficient to establish that claimant' s'’worsened condition
is related to his 1967 injury.' The report by the Orthopaedic
Consultants of Decemher 16, 1980, offered by SAIF, finds a
worsening of •• impairment due .entirely to the natural progression
of claimant's underlying degenerative disc ..disease.

Claimant's request .for the Board to exercise its own motion
jurisdiction is denied.

■ IT IS SO ORDERED. \ .

February 17, 1981CLAIM NO. C 364445

ROBERT GREGOR, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On December 23, 1980 the.Board issued its own motion order
reopening claimant's claim, from an April 17, 1972 injury until
closure pursuant to ORS 656.278.

Claimant underwent surgery, to correct neuromas in the
painful forearm stump. Claimant'was medically stationary on
January 7, 1981.

The claim was submitted for closure and the Evaluation
Division_ of. the Workers' Compensation Department recomimended
claimant be granted additional compensation for temporary total
disability from November 11, 1980 through January 7, 1981 and
no greater award of permanent partial disability. The Board
concurs with this recommendation.

IT IS SO ORDERED. -491-
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NO. 3W-10-9357 February 17, 1981 

WALLACE E. JOHNSON, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Lanq, Klein, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

The Board issued its Own ·Motion Order on Septembe:c 15, 1980 
reopening claimant 1 s claim for a worsened condition as of May 
16, 1980 as related to his March 1, 1974 industrial i~jury. 

The claim was submitted for closure and it is the recom­
mendation of the Evaluation Division of the Workers' Compensa­
tion Department that claimant be granted compensation for 
temporary total disability from May 16, 1980 through Decenbe= 
10, 1980 and no further award of permanent partial disability 
above the 40% previously granted. 

The Board concurs with the recommended compensatio~ for 
temporary total disability, but feels that the prior award of 
40% unscheduled disability does not adequately cor.1pensate this 
claimant for his loss of wage earning capacity. 

Claimant is 54 years of age and forever precluded from his 
regular occupation as a trucking yard foreman and driveL. Dr. e) 
Gritzka's closing report indicates claimant has significant 
physical impairment. Attempts at vocational rehabili~ation 
have failed. Claimant has a high school education with only 
other work experience in logging. The Board, based on the above, 
feels claimant is entitled to an award of 65% unscheduled dis­
ability. 

IT IS SO ORDERED. 

' CLAIM NO. C604-13464 February 17, 1981 

PATRICIA L. ENGLISH KEZAR, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Schwabe, Williamson, et al, Employer's Attys. 
fAIF, Le~al Services, Defense Atty. 
Own Motion Determination 

The Board issued its Own Motion Order on December 1, 1980 
and reopened claimant's claim pursuant to ORS 656.278. 

-498-

CLAIM NO, 3W 10 9357 February 17, 1981

WALLACE E. JOHNSON, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, et al. Employer's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The Board issued its Own Motion Order on September 15, 1980
reopening claimant's claim for a worsened condition as of May
16, 1980 as related to his March 1, 1974 industrial injury.

The claim was submitted for closure and it is the recom­
mendation of the Evaluation Division of the Workers' Compensa­
tion Department that claimant be granted compensation for
temporary total disability from May 16, 1980 through December
10, 1980 and ho further award of permanent partial disability
above the 40% previously granted.

The Board concurs with the recommended compensation for
temporary total disability, but feels that the prior award of
40% unscheduled disability does not adequately compensate this
claimant for his loss of wage earning capacity.

Claimant is 54 years of age and forever precluded from his
regular occupation as a trucking yard foreman and driver. Dr.
Gritzka's closing report indicates claimant has significant
physical impairment. Attempts at vocational rehabilitation
have failed. Claimant has a high school education with only
other work experience in logging. The Board, based on the above,
feels claimant is entitled to an award of 65% unscheduled dis­
ability.

IT IS SO ORDERED.

CLAIM NO. C604 13464 February 17, 1981

PATRICIA L. ENGLISH KEZAR, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Schvjabe, Williamson, et al. Employer's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The Board issued its Own Motion Order on December 1, 1980
and reopened claimant's claim pursuant to ORS 656.278.
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claim was submitted for closure.and the Evaluation 
Division of the Workers' Compensation Department recor:1-1'!\ended 

that tlaimant-be granted compensation for temporary total dis­
ability from September 29; 1980 through October 12, 1980 and 
temporary partial disability from October 13, 1980 through 
December 3, 198 0 and no further award be granted· for 'i_::iermanent 

partial'disability. The Board concurs with this recor.~endation. 

IT IS SO ORDERED. 

CLAIM NO. 131-7G0507 

EDWARD 0. MILLER, CLAIMANT 
Richard A. Sly, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

February· 17, 1981 

Claiman~, by· and through his attorney, requests the Board 

to exercise its own motion jurisdiction pursuant to ORS 
656 •. 278 .. 

Th~ Board, having reViewed"claimant's request and considered 

the c'ontentions of the parties, finds claimant's request· is 

withou~_merit. Claimant's request is hereby denied. 

IT IS SO, ORDERED. 

WCB CASE NO. 79-8496 

TOM MOORE, CLAIMANT 
Peter Hansen, Claimant's Atty. 
Mar·y Dari ford:, Employer Is Atty. 
SAIF, Legal Services, Defense Atty. 
Request· ·for Review by Claimant 

February 17, 1981 

The claimant seeks review by the Board of the order of 
the Referee which affirmed the findings by the Field Services 
Division that claimant was ineligible for an authorized 
vocational rehabilitation program. 

-499-

m
 The claim was submi

Division of the VJorkers'
that claimant be granted
ability from September 2
temporary partial disabi
December 3 1980 and no
partial 'disability. The

IT IS SO ORDERED.

tted for closure.and the Evaluation
Compensation Department recommended
compensation for temporary total dis 

9; 1980 through October 12, 1980 and
lity from October 13, .1980 through
further award be granted' for /permanent
Board concurs with this recoiTimendation

CLAIM NO. 131 7G0507 February 17, 1981

EDWARD 0. MILLER, CLAIMANT
Richard A. Sly, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

m

m

Claimant, by and through his attorney, requests the Board
to exercise its own motion jurisdiction pursuant to ORS
656..278.

The Board, having■reviewed‘claimant's request and considered
the contentions of the parties, finds claimant’s request' is
without.merit. Claimant's request is hereby denied.

IT IS SO,ORDERED.

February 17, 1981WCB CASE NO. 79 8496

TOM MOORE, CLAIMANT
Peter Hansen, Claimant's Atty.
Mary Darifordv Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request' for Review by Claimant

The claimant seeks review by the Board of the order of
the Referee which affirmed the findings by the Field Services
Division that claimant was ineligible for an authorized
vocational rehabilitation program.
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Board, after de novo review, reverses that order. 
The Workers' Compensation Department's Administrative Rules 
define a vocationally handicapped worker as one "unable to 
return to his regular occupation because of permanent residuals 
of an occupational injury or disease and who has no ot~~r 
skills, aptitutes_or abilities which would en~ble him to re­
turn to gainful employment." The Board finds claimant fits 
this definition and had it not been for claimant taking it ~~on 
himself to commence school while awaiting the actions of Field 
Services Division and then finding himself in a financial 
bind and being forced to seek employment, claimant would have 
been found to be vocationally handicapped by that Divis~on. 

It is difficult for the Board to conceive of a worker 
who earned $7.00 per hour in 1977, whose pay would now be $9.0,0 
per hour, but who went to work in 1979 at 3.79 per hour as hav·­
ing been returned to gainful employment. 

Taking into consideration the definition of "gainful" ac­
cording t.o OAR 438-22-304 "to be gainful requires an occupa­
tion to be something at which a worker can make a reasonable 
wage." The Board finds claimant's wage~ with Tektronics did 
not constitute a 11 reasonable wage." 

At the time-of hearing, claimant was employed using the 
skills h12 learned from his schooling, albeit though he did r.ot 
quite complete the required courses. The Board concludes that 
claimant is eligible for vocational rehabilitation services 
and is a vocationally handicapped worker. Further the Board 
concludes that the finding by the Field Services Division that 
claimant was not a vocationally handicapped worker since he 
was employed is, in our opinion, a violation of the Department's 
own rules. 

ORDER 

The order of the Referee, dated April 24, 1980, is 
reversed. 

The Department is hereby ordered to reimburse claimant 
for his expenditures of tuition, mileage, etc., while he was 
in wachinist school and the carrier is to pay him compensation 
for temporary total disability. The carrier is allowed to · 
apply for reimburseable temporary total disability from the 
Department. 

-500-

The Board, after de novo review, reverses, that order.
The Workers' Compensation Department's Administrative Rules
define a vocationally handicapped worker as one "unable to
return to his regular occupation because of permanent residuals
of an occupational injury or disease and who has no other
skills, aptitutes or abilities which would enable him to re­
turn to gainful employment." The Board finds claimant fits
this definition and had it not been for claimant taking it upon
himself to commence school while awaiting the actions of Field
Services Division and then finding himself in a financial
bind and being forced to seek employment, claimant would have
been found to be vocationally handicapped by that Division.

It is difficult for the Board to conceive of a worker
who earned $7.00 per hour in 1977 , whose pay would now be $9.0,0
per hour, but who went to work in 1979 at 3.79 per hour as hav­
ing been returned to gainful employment.

Taking into consideration the definition of "gainful" ac­
cording to OAR 433 22 30^1 "to be gainful requires an occupa­
tion to be something at which a worker can make a reasonable
wage." The Board finds claimant’s wages with Tektronics did
not constitute a "reasonable wage."

At the time of hearing, claimant was employed using the
skills he learned from his schooling, albeit though he did not
quite complete the required courses. The Board concludes that
claimant is eligible for vocational rehabilitation services
and is a vocationally handicapped worker. Further the Board
concludes that the finding by the Field Services Division that
claimant was not a vocationally handicapped worker since he 
was employed is, in our opinion, a violation of the Department's
own rules.

ORDER
The order of the Referee, dated April 24, 1980, is

reversed.

The Department is hereby ordered to reimburse claimant
for his expenditures of tuition, mileage, etc., while he was
in machinist school and the carrier is to pay him compensation
for temporary total disability. The carrier is allowed to 
apply for reimburseable temporary total disability from the
Department.

m

#
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CASE NO. 80-5271 

• ~ I 
BILL E. PAINTER, CLAIMANT : 
.Brian L~,Welch, Claimant's.Atty. 
Marcus· K ... Ward, Attorney-:,·for SA.IF. 

• I 

Order 
I 

February 17,. 1981 

A request for rev~ew!was received.by the Board on the 
Interim Order is·sued by Referee Mcswain dated December 16, 
1980. .. f. 

Said order carries n9 appeal rights, and, as such, the 
Board has no jurisdiction to review this case. The order 
of the Referee stands. 

IT IS SO ORDERED. 

WCB CASE NO. 79-4898 February 17, 1.981 

JOHN SIMMONS, CLAIMA!'1T . ·I 
Lyle C. Velure and Jerry E. Gastineau, Claimant's Attys. 
SAIF, Legal Servic~s, -Oef~hse· Atty. 
Request fo~ Review by SAif_ · 

I 
' 

The SAIF Corporation! (SAIF) seeks Board review of the 
Referee's order which remanded claimant 1 s claim to it for• 
·reopening to provide furt:her medical services and temporary 
total disability cornpensa'.tion. Compensation was to commence 
June 13, 1979 with penal~ies assessed ·on amounts not paid 
from that date forward. ;Attorney fees were granted equal to 
$750, plus 25% of the temporary total disability compensation 
not to exceed $750, plus :2s-i of the subsequent permanent 
partial disability cornpetisation which claimant may receive 
when the ,claim. is closed .i 

The Board, after de novo review, affirms and adopts the 
findings arid the majorit~ of the conclusions reached by the 
Referee in his order, a cppy of which .is attached hereto a·na 
made a part hereof. The Board does not find the clairnant·'s 
attorney is entitled to an attorney fee out of any subsequent 
permanent partial disabil:ity claimant may receive at the time 
the claim is.clos~d. That portion of the Referee's order 
should be ~eleted. 
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WCB CASE NO. 80 5271
\  .

BILL E. PAINTER, CLAIMANT:
Brian L.  Welch, Claimant' s . Atty.
Marcus K. Ward, Attorneyor SAIF.
Order

February 17, 1981

A request for reviewIwas received,by the Board on the
Interim Order issued by Referee McSwain dated December 16,
1980 . k  

I '
Said order carries no appeal rights, and, as such, the

Board has no jurisdiction to review this case. The order
of the Referee stands.

IT IS SO ORDERED.

WCB CASE NO. 79 4898 February 17, 1.981

m
JOHN SIMMONS, CLAIMANT ‘  | ■
Lyle C. Velure and Jerry E. Gastineau, Claimant's Attys.
SAIF, Legal Services, Defense’ Atty.
Request for Review by SAIF ' • ‘

The SAIF Corporation! (SAIF) seeks Board review of the
Referee's order which remanded claimant's claim to it for •
'reopening to provide further medical services and temporary
total disability compensation. Compensation was to commence
June 13, 1979 with penalties assessed on amounts not paid
from that date forward. Attorney fees were granted equal to
$750, plus 25% of the temporary total disability compensation
not to exceed $750, plus ,25% of the subsequent permanent
partial disability compen'sation which claimant may receive
when the.,claim, is closed.'

The Board, after de novo review, affirms and adopts the
findings and the majority of the conclusions reached by the
Referee in his order, a copy of which .is attached hereto and
made a part hereof. The Board does not find the claimant''s
attorney is entitled to ah attorney fee out of any subsequent
permanent partial disability claimant may receive at the time
the claim is.closed. That portion of the Referee's order
should be.'deleted.
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The order of the Referee, dated May 14, 1980, 1s modified. 

The last paragraph on page seven of the Referee's order 
is hereby deleted. 

The remainder of the Referee's order is affirmed. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee the sum of $2 0 0, payable by the SAIF Corpcr:: ~-=~1. 

CLAIM NO. C 444778 

C?AIG E. ATWELL, CLAIMANT 
SAIF, Leg~l Services, Defense Atty. 
Own I-lotion Determination 

February 18, 1981 

The Board on November 27, 1979 issued its Own Motion Order 
reopening claimant's claim on October 25, 1979. 

The claim was submitted for closure and the Evaluation 
Div isior: of the Workers' Compensation Departl'1ent recorrir:,cnded 
claimant be granted compensation for temporary total cis­
ability from October 25, 1979 through December 18, 198[ an~ 
no further award of permanent partial disability. The Board 
concurs with this recommendation. 

rr IS so ORDERED. 

WCD CASE NO. 80-5440 February 18, 1981 

LARR~ J. BARNETT, ~LAIMANT 
Galton, Popick & Scott~ Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

Since the 9rder by the Referee dated December 18, 1980 
is not a final order, it is not appealable. Therefort, the 
Board is without jurisdiction to review this case at this 
time. 

IT IS HEREBY ORDERED that this Request for ReViE;W is 
dismissed. 
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.ORDER

The order of the Referee, dated May 14, 1980, is modified.

The last paragraph on page seven of the Referee's order
is hereby deleted.

The remainder of the Referee's order is affirmed.

■Claimant's attorney is hereby granted as a reasonable
attorney's fee the sum of $200, payable by the SAIF Corpcr'ticn

CLAIM NO. C 444778

CRAIG E, ATWELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

February 18, 1981

The Board on November 27, 1979 issued its Own Morion Order
reopening claimant's claim on October 25, 1979.

The claim was submitted for closure and the Evaluation
Division of the Workers' Compensation Department recomr.ended
claimant be granted compensation for temporary total dis­
ability from October 25, 1979 through December 18, ISBC and
no further award of permanent partial disability. The Board
concurs with this recommendation.

#

IT IS SO ORDERED.

WCD CASE NO. 8 0 544 0 February 18,. 1981

LARRY J. BARNETT, CLAIMANT
Gallon, Popick S< Scott,. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismi.ssal

Since the Order by the Referee dated December 18, 1980
is not a final order, it is not appealable. Therefore, the
Board is without jurisdiction 'no review this case at this
time.  

IT IS HEREBY ORDERED that this Request for Review is
dismissed.
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CASE NO. 78-9709 
'··' 

MYRL C. BLUW•,, CLAI.MANT 
Lang, ~leih, et ~l, Claimant 1 s Attys. 
SAIF, L~g4l Services, D~fense Atty.· 
Reques.t for Review by· Claimant 

February 1~, 1981 

Claimant. seek·s Board review of the Referee I s order which· 
found she ~as not in need of further medical· treatment or time 
loss after September 15, 1978 nor entitled to reimbursement of 
mileage expense for travel to medical treatment, and granted 
her an award equal to 80° for 25% unscheduled· disability for 
injury to the low back. 

A correction shoul~ be made on page·four··of the Referee's 
order. In the second full paragraph, the Referee 1 s statement 
that claimant received unemployment compensation from January 
1979 through April '1979 is incorrect. Claimant·. applied for bene­
fits betwe~n January and Apii1·1979 but was denied benefits due 
to the reason she quit work and the fact that sh~ was unwilling 
tp work nights and weekends. Also, the date of the original 
injury was March 20, 1977·, not March 21. With these expections, 
the Board finds ·the Referee correctly· r_eci ted the facts of this 
case in his order and adopts them as its own. 

On January 2, 1978, according to the testimony and the 
medical. reports, claimant suffered an aggravation of her March 
20; 1977 industrial inj~ry. ·she continue~ to work, hbwever, 
until January 14 when she quit because' of tension caused by a 
co-worker. ·The employer was aware that claimant strained her 
bac~ in ~atly ~anua~y and•is not prej~diced by claimant's friil­
ure to file~ blaim. Claimant first s~w a doctor 6n January 
26. Dr. Reuer indic~ted the claim should be reopened for treat­
ments so that she could be re-employed. Although he didnrt 
write this ~ep~it until M~rch 22, he later indicated that as of 
January-_26, 1978, claimant was not capable of doing her regular 
work and s}:le needed ac;J.ditionai medical care due to this aggra­
vation of ~er original injury. The claim was accepted as an 
aggravation claim by the SAIF Corporation, but time loss was 
not commenced until June 3, 1978 based on·a report by ·or. Peter­
son. The Board concludes that under the provisions of ORS 
656.273(3), claimant is entitled to temporary total disability 
compensation from January 26, 1978 until closure,· September 15, 
197 8. · · . 
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February 18 1981

m

MYRL C. BLL’I F'v, CLAIMANT
Lang, Klein, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.' 
Request for Review by' Claimant

'IVCB CASE NO. 73 9709

Claimant seeks Board review of the Referee's order which 
found she 'was not in need of further medical treatment or time
loss after September 15, 1978 nor entitled' to reimbursement of
mileage expense for travel to medical treatment, and granted
her an award equal to 80° for 25% unscheduled'disability for
injury to the low back.

A correction should be made on page four of the Referee's
order. In the second full paragraph, the Referee’'s statement
that claimant received unemployment compensation from January
1979 through April'1979 is incorrect. Claimant , applied for bene­
fits between January and April 1978 but was denied benefits due
to the reason she quit work and the fact that she was unwilling
to work nights and weekends. Also, the date of the original
injury was March 20, 1977', not March 21. VJith these expections,
the Board finds'the Referee correctly recited the facts of this
case in his order and adopts them as its own.

On January 2, 1978, according to the testimony and the
medical, reports, claimant suffered an aggravation of her March
20, 1977 industrial injury. She continued to work, however,
until January 14 when she quit because' of tension caused by a
co worker. The employer was,aware that claimant strained her
back in early January and'is not prejudiced'by claimant's fail­
ure to file a claim. Claimant first saw a doctor on January
26. Dr. Reuer indicated the claim, should be reopened for treat­
ments so that she could be re employed. Although he didn't
write this report until March 22, he later indicated that as of
January .26, 1978,' claimant was not capable of doing her regular
work and she needed additional medical care due to this, aggra­
vation of her original injury. The claim was accepted as an
aggravation claim by the SAIF Corporation, but time loss was
not commenced until June 3, 1978 based on’a report by 'Dr. Peter­
son. The Board concludes that under the provisions of ORS
656.273(3), claimant is entitled to temporary rotal disability
compensation from January 26, 1978 until closureSeptember 15,
1978. ' ■ ■ • ■
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Board concludes that claimant's clairn,has been 
properly closed based on Dr. Pasguesi's examination of Sep- A 
tember 15, 1978. However, under the provisions of ORS 9 
656.245, claimant is entitled to medical services for con-
ditions related to her industrial injury. There is no doubt 
that the services provided by Dr. Peterson are related to · 
her injury. Dr. Peterson was -claimant's treating physician 
when she lived in Hermiston and she has total confidence in 
him. Dr. Pfeiffer's testimony at the hearing_actually 
strengthened claimant's contention that she should be· allowed 
treatment .with this doctor rather than one in her hometown of 
LaGrande. There is no authority which allows SAIF to uni-
laterally terminate payment of services and mileage for rea-
sonable costs incurred as a result of the indu~trial injury. 
Penalties should be assessed for the SAIF's failure to pay for 
Dr. Peterson's services and for unilaterally cutting.off 
mileage costs. 

The Board agrees with claimant that there is no medical 
basis for the Referee's ·statement that her psychological 
condition "pre-existed" her injury. 

The Board concludes claimant has been adequately compen­
sated by the 25% award granted by the Referee and would ·affirm 
that portion of the order. 

ORDER 

The Referee's order dated April 4, 1980 as amended on 
May 30, 1980 is modified. 

Claimant is entitled to additional temporary total dis­
ability from ~anuary 26, 1978 through June 2, 1978. 

Claimant is entitled to medical services provided by Dr. 
Peterson which are related to her back injury of March 20, 
1977. Claimant shall be paid for any reasonable mileage.in­
curred as a result of these visits. SAIF shall pay to claimant 
as a penalty 25% of these amounts due and owing as of the date 
of the hearing. Claimant's attorney is entitled to a reason­
able ·attorney's fee equal to $350 for his efforts on claimant's 
behalf. 

The remainder of the Referee's order not dealing with the 
above issues is affirmed. 

Claimant's attorney is granted as a reasonable fee a sum 
equal to 25% of the increased temporary total disability granted 
by this order, paya~le out of said compensation as paid, not to 
exceed $750. 

-504,-:-

The Board concludes that claimant's claim.has been
properly closed based on Dr. Pasquesi's examination of Sep­
tember 15, 1978. However, under the provisions of ORS
656.245, claimant is entitled to medical services for con­
ditions related to her industrial injury. There is no doubt
that the services provided by Dr. Peterson are related to 
her injury. Dr. Peterson was claimant's treating physician
when she lived in Hermiston and she has total confidence in 
him. Dr. Pfeiffer's testimony at the hearing actually
strengthened claimant's contention that she should be' allowed
treatment with this doctor rather than one in her hometown of
LaGrande. There is no authority which allows SAIF to uni­
laterally terminate payment of services and mileage for rea­
sonable costs incurred as a result of the industrial injury.
Penalties should be assessed for the SAIF's failure to pay for
Dr. Peterson's services and for unilaterally cutting off
mileage costs.

The Board agrees with claimant that there is no medical
basis for the Referee's statement that her psychological
condition "pre existed" her injury.

The Board concludes claimant has been adequately compen­
sated by the 25% award granted by the Referee and would affirm
that portion of the order.

ORDER

The Referee's order dated April 4, 1980 as amended on
May 30, 1980 is modified.

Claimant is entitled to additional temporary total dis­
ability from January 26, 1978 through June 2, 1978.

Claimant is entitled to medical services provided by Dr.
Peterson which are related to her back injury of March 20,
1977. Claimant shall be paid for any reasonable mileage,in­
curred as a result of these visits. SAIF shall pay to claimant
as a penalty 25% of these amounts due and owing as of the date
of the hearing. Claimant's attorney is entitled to a reason­
able attorney’s fee equal to $350 for his efforts on claimant's
behalf.

The remainder of the Referee's order not dealing with the
above issues is affirmed.

Claimant's attorney is granted as a reasonable fee a sum
equal to 25% of the increased temporary total disability granted
by this order, payable out of said compensation as paid, not to 
exceed $750.

#
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! 
wen CASE NO~ 78-5897 Februa-ry · 18 ,: ·.1'9 81 

, I 

RICHARD L.: HOSLEY,, CLAIMANT 
Rolf Olsont, Claimant's Atty. 
Noreen IC: Saltveit, Employer's ·Atty. 
SAIF,-Legal Ser~ices, Defense Atty. 
Request for Review by Claimant 

... ~ .-

Claimant seeks Board review of the Referee's order which 
affirmed the insurance carrier's denial of industrial injury. 

- . 

. Th~ ~ss~es are compensability of the-clairn and failure to 
give timeiy nptice pursuant to ORS 656.26~. 

I 

Clai~ant alleges-~hat h~ is disabled as a result of ·the 
heavy physical work he was required to perform for two days in 
July _1~_77 :while,assigned to the 11 Ar.1ericana". line of the cannery 
where he worked. (Tr. 34-37, · 35) When claimant felt ;,e could 
no ·1onger 1bear the pain of the "palletizing" assigrµnenr. ,· pe 
requestec5. ,assignment to lighter work. {Tr .. 3 3, 38) rtl; con­
tinued wo~king at the.cann~ry until November 29, 1977. (Tr. 39) 

i 

j • ~ • ~ • 

Claimant. reporte_d no indu~trial injury or illness, al-
though it !is a procedure at the employer's plant to r~port _all 
injuries- (Tr. 8) and despite the advice to report to the 
nurse tha~_he r~ceived from· th~ person with whom he rode to 
and from ~ork. (Tr. 33) The first r~port of injuries was when 
claimant filect an ind_u~trial claim on May _11, l978. ·(Hr. Ex. 
B-1.)_ ·-

Claiman.:t has a - prior history of neck ·pr~blems s1a_ting back 
to a logg~ng accid~nt•in 1955 in which he suffered a broken 
neck when !a -tree fell on him. (Tr. 38,. 46) Claimant underwent 
surgery in 1966 involving an anterior cervi_cal fusion perforrtn:.:d 

·by-Dr. H. :A~ Spady_ (Hr. Ex. A-3), and suffered neck pain in 1970 
following ia head: injury' caused by a blow from a bumper jack. 
(Tr~. 45, ~6) . 

I 
Folldwing the alleged 1977 iridustrial'irijury, claimant 

first sought medical treatment in May of 1978 when he con­
sulted _Dr-.' ·spady, the surgeon who had p~rformed his· 196(, 
fusion. (Tr. 40) He then-attempted to reop~n an old_ 1966 
disability. claim but was told that too mµ_ch. time had elapsed. 
(Tr. 4 9) ! . 

I 
I. 
I 

,...sos-

m RICHARD L.; HOSLEY,. CLAIMANT
Rolf Olsonj, Claimant's Atty.
Moreen K.; Saltveit, Employer's Atty
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

.. • ; WCB CASE NO. 78 5897 Februa rv 18,.'  .1981

Claimant seeks Board review of the Referee's order which
affirmed the insurance carrier's denial of industrial injury.

.The i'ssues are compensability of the claim and failure to 
give timely notice pursuant to ORS 656.265.

, *

Claimant alleges that he is disabled as a result of the
heavy physical work he was required to perform for two days in
July .19.77 v/hile ^assigned to the "Americana" line of the cannery
where he v/orked. (Tr. 34 37,'35) When claimant felt he could
no 'longer jbear the pain of the "palletizing" assignment,' he
requested .assignment to lighter work. (Tr.. 33, 38) He con­
tinued working at the.cannery until November 29, 1977. (Tr. 39)

Claimant, reported no industrial injury or illness, al­
though it lis a procedure at the employer's plant to report all
injuries (Tr. 8) and despite the advice to report to the
nurse that.he received from the person with whom he rode to 
and from work. (Tr. 33) The first report of injuries was when
claimant filed an industrial claim on May 11, 1978. (Hr. Ex.
B-1,) i

Claimant has a prior history of neck problems dating back
to a loggijng accident'in 1955 in which he suffered a broken
neck when !a tree fell on him. (Tr. 38 , 46) Claimant underwent
surgery in 1966 involving an anterior cervical fusion perform^:;d
by Dr. H. Ia. Spady, (Hr. Ex. A 3), and suffered neck pain in 1970
following ia head: injury caused by a blow from a bumper jack.
(Tr._ 45, 46)

Following the alleged 1977 industrial'injury, claimant
first sought medical treatment in May of 1978 when he con­
sulted .Dr Spady , the surgeon who had performed his 1966
fusion. (Tr. 40) He then attempted to reopen an old.1966
disability claim but was told that too m.uch. time had elapsed.
(Tr. 49) ; '• '
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alleges that there is no causal relationship 
_between any alleged palletizing over a two day period in July 
1977 and claimant's present disabilities; that the claimant's 
meoical problems result from a gradual deterioration of 
claimant's prior fusion. Respondent asserts that clairna~t 
is now barred from asserting a clairn as a result of his fail­
ure to give timely notice to the employer as provided by ORS 
656.265, and that the employer has, in fact, been prejudiced 
by the lack of notice. 

Failure to give notice to an employer within 30 days. 
after an accident or injury is excused by ORS 656.265(4) if: 

(1) the employer had knowledge of the acciderit or 
injury, or was not prejudiced by reason of the 
failure to give notice; or 

(2) the insurer or employer had begun making compensation 
payments; or 

(3) the notice is given within one year after the date 
of the injury and the worker can establish in a 
hearing that he had good cause for his failure 
to notify the employer within 30 days. 

Only one of the above statutory exceptions need be satis-
fied. Wilson v. SAH', 3 Or. App. 573, 475 P2d 992; Widener Q 
v. LaPac. Corp., 40 Or. App. 3, 594 P2d 832. Since the sta- • 
tutory provisions are separate, independent clauses, if the 
employer fails to show that prejudice did, in fact, result, 
then claimant need not sustain the burden of establishing 
good cause for his late filing. On the other hand, if the 
claimant established good cause at the hearing for his late 
filing, it is immaterial whether prejudice to the employer 
resulted from that. late filing. 

Whether an industrial injury did, in fact, occur is not. 
yet in point, but whether the claimant sustained the burden of 
establishing good cause for late notice of his claim, alleging 
that an industrial injury occurred. 

Claimant has the burden of establishing that good cause 
did exist. Claimant testified that he did not file a claim 
or notify the employer at the outset of his physical problems 
in July 1977 for several reasons: 

(1) He feared he would be fired and needed the job 
(Tr. 37, 38, 54, 62) and hoped to retur~ to 
work at the cannery the following season. 
(Tr. 39) 

-506-

Respondent alleges that there is no causal relationship
between any alleged palletizing over a two day period in July
1977 and claimant's present disabilities; that the claimant's
medical problems result from a gradual deterioration of 
claimant's prior fusion. Respondent asserts that claimant
is now barred from asserting a claim as a result of his fail­
ure to give timely notice to the employer as provided by ORS
656.165, and that the employer has, in fact, been prejudiced
by the lack of notice.

Failure to give notice to an employer within 30 days, 
after an accident or injury is excused by ORS 656.265(4) if:

(1) the employer had knowledge of the accident or
injury, or was not prejudiced by reason of the
failure to give notice; or

(2) the insurer or employer had begun making compensation
payments; or

(3) the notice is given v/ithin one year after the date
of the injury and the worker can establish in a
hearing that he had good cause for his failure
to notify the employer within 30 days.

Only one of the above statutory exceptions need be satis­
fied. Wilson V. SAIF, 3 Or. App. 573, 475 P2d 992; Widener
V. LaPac. Corp., 40 Or. App. 3, 594 P2d 832. Since the sta­
tutory provisions are separate, independent clauses, if the
employer fails to show that prejudice did, in fact, result,
then clairr.ant need not sustain the burden of establishing
good cause for his late filing. On the other hand, if the
claimant established good cause at the hearing for his late
filing, it is immaterial whether prejudice to the employer
resulted from that, late filing.

Whether an industrial injury did, in fact, occur is not
yet in point, but whether the claimant sustained the burden of 
establishing good cause for late notice of his claim, alleging
that an industrial injury occurred.

Claimant has the burden of establishing that good cause
did exist. Claimant testified that he did not file a claim
or notify the employer at the outset of his physical problems
in July 1977 for several reasons:

1) He feared he v/ould be fired and needed the job
(Tr. 37, 38, 54, 62) and hoped to return to
work at the cannery the following season.
(Tr. 39)
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( 2) 

( 3 ) 

I 
I 

I 
He initially thought his neck and arm pains 
might be a "continuation" .of earlier problems· 

j . ' • 

surrounding his earlier industrial accident 
a·nd spinal fusion performed in 1966. (Tr. 35) 
The confusion is furt~.er evidenced by his un- •. 
su.cce ssful efforts to reopen his earlie!' 
~laim. (~r. 49·) 

';. 

l?~l ieving the pain would sii,,~;,ly go away if he 
could get transferred to lighter work and 
away from the particular job on the Americana 
belt (Tr. 39, .63), he was not certain.whether 
-~e had actually suffered an injury until the 

_· pain did not subside. · No until after _he con-
.· ~ulted a-surgeon in May.1978 did he believe he 

Aad suffered an.injury for which a clairn should 
be filed. (Tr. ) 

(4) ti~ emotional and mental· state, diagnosed by 
1:he Veterans' Administration Hospital as manic­
depressive, and his heavy drinking habits pre­
vented' the clear- thinking necessary. to decide 
to file a claim. (Tr. 40) 

i 
In Wilson v. SAIF, s·upra, the court noted: 

!. . 
"'I'he hearing officer-found that because claimant 
had sµffered prior industrial accidents, he must 
have had some a~arene~s·of the recuirements of the 

' ~ ' 

Workmen: 1 s Compensation Law; that claimant was not 
diligent in pursuing other possibilities of in­
dustr'.ial coverage such as workmen I s compensation 
in Id"aho ... ; and that, for these reasons, claimant 
did n~t have 1 gocid cause.' The circuit•court found 
other:wi se. 

" ... j:ustice would be vexed if claimant's injury 
went ;uncompensated solely because his o~n confusion 
resu}ted in his failure to file within the 30-day 
peridd. We hold, in agreer~ent with the circ~it 
cour~, that the claimant has established good cause 
for failure to give notice within 30 days •.. 11 

(emphasis added). 
I , 

,. 
Claimant's testimony concerning his decision not to tell 

I 
the. emplo~er_of his physical problems .is uncontroverted and; 
absent evidence.to the contrary or a finding that the. witness 
is less than. credible, must be accepted. 

I 
.. Cons~stent with the dictum of the Wilson decision; the 

Board.fiQ4s that claimant esta~lished good c~use at the hearing 
for.his f~ilure to give notice within 30 days. 

I . 
I 
' 

I -501-
1 
I 

I 

# (2) He initially thought his neck and arra pains
might be a "continuation" .of earlier problems 
surrounding his earlier industrial accident
a.nd spinal fusion performed in 1966. {Tr. 35)
The confusion is further evidenced by his un ■,

• successful efforts to reopen his earlier
claim. (Tr. 4 9')

(3) Believing the pain would siii':ply go away if he
could get transferred to lighter work and
away from the particular job on the Americana
belt (Tr. 39, .63), he was not certain,whether
'he had actually suffered an injury until the
pain did not subside. ' No until after he con­
sulted a surgeon in May'1978 did he believe he
liad suffered an injury for which a claim should
be filed. (Tr. ___ )

(4) ‘His emotional and mental state, diagnosed by
the Veterans’ Administration Hospital as manic 
depressive, and his heavy drinking habits pre­
vented the clear thinking necessary to decide
to file a claim. (Tr. 40)

#

In Wilson v. SAIF, supra, the court noted:

"The hearing of ficer  found that because clairriant
had suffered prior industrial accidents, he must
have had some awarene'ss of the requirements of the
Workm'en' s Compensation Law; that claimant was not
diligent in pursuing other possibilities of in­
dustrial coverage such as workmen’s comipensation
in Idaho...; and that, for these reasons, claimant
did not'have 'good cause.'   The circuit’court found
otherwise.
"...jiustice would be vexed if claimant's injury
went I'uncompensated solely because his own confusion
resulted in his failure to file within the 30 day
period. We hold, in agreement with the circuit
court, that the claimant has established good cause
for failure to give notice within 30 days..."
(emphasis added).

#

Claimant's testimony concerning his decision not to tell
the. employer .of his physical problems.is uncontroverted and, 
absent evidence.to the contrary or a finding that the, witness
is less than.credible, must be accepted.

 Consistent with the dictum of the Wilson decision, the
Board.finds that claimant established good cause at the hearing
for.his failure to give notice within 30 days.
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the provisions of ORS 656.265(4) are separate, 
independent clauses, one of which has already been satisfied, 
a showing of prejudice to the employer, if any, is immaterial. 

Did the claimant sustain a compensable injury? Dr. H. A. 
Spady, who treated the claimant since September 196.6, could not 
relate the type of work that claimant was doing to the kind of 
problem he had because the type of work involved would cause 

. low back problems, not neck problems. Dr. Spady concluded 
that claimant's symptoms were related to a d_egen·erative change 
in claimant's neck. (Cl. Ex. 1) 

The only other witness called to testify·concerning the 
possible causal relationship between the work and the claimant's 
medical problems were Kenneth Shober w~th whom claimant rode to 
and from work each day. Shober testified that claimant told him 
he had injured his right arm by lifting too much while palletizing 
(Tr. 32) Shober then advised him to talk to the· superintendent 
or his supervisor to ask for lighter work. (Tr. 31) 

Compensation cannot be awarded unless there is competent 
medical evidence ·that a m~dical-causal relationship exists be­
tween the employment and any resultant disability. Riutta v. 
Mayflower Farms, 19 Or. App. 278, 527 P2d 424 (1974). 

The Board finds that claimant failed to prove by a prepon­
derance of the evidence that a medical-causal relationship 
exists between an industrial injury and.any resultant dis-· 
ability. Consequently, the Referee's denial of industrial 
injury must be affirmed. 

ORDER 

The order of the Referee, dated June 30, 1980, is affir~ed. 

WCB CASE NO. 80-4432 

,JOSEPH J. KOPPERT, CLAIMANT 
Michael Rosenbaum, Claimant's Atty. 
~aryll Klein, EMployer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for ~eview by Employer 

February 18, 1981 

The employer seeks Boara·review of the Referee's order 
which awarded 60% unscheduled permanent partial disability 
for claimant's low back injury from which claimant developed 
a low back strain superimposed upon a degenerative spine con­
dition, arising from his employment as a ship2ing clerk for a 
toy warehouse distributing plant. The Referee's July 22, 
1980 award represented an increase of 50% over the Deterwina­
tion Order which, on April 23, 1980, awarded 10% permanent 
partial disability compensation. 

-508-
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Because the provisions of ORS 656.265(4) are separate,
independent clauses, one of which has already been satisfied,
a showing of prejudice to the employer, if any, is immaterial.

Did the claimant sustain a compensable injury? Dr. H. A.
Spady, who treated the claimant since September 1966 , could not
relate the type of work that claimant was doing to the kind of 
problem he had because the type of work involved would cause
low back problems, not neck problems. Dr. Spady concluded
that claimant's symptoms were related to a degenerative change
in claimant's neck. (Cl. Ex. 1)

The only other witness called to testify 'concerning the
possible causal relationship between the work and the claimant's
medical.problems were Kenneth Shober with whom claimant rode to
and from work each day. Shober testified that claimant told him
he had injured his right arm by lifting too much while palletizing
(Tr. 32) Shober then advised him to talk to the superintendent
or his supervisor to ask for lighter work. (Tr. 31)

Compensation cannot be awarded unless there is competent
medical evidence 'that a medical causal relationship exists be­
tween the employmient and any resultant disability. Riutta v.
Mayflower Farms, 19 Or. App. 278, 527 P2d 424 (1974).

The Board finds that claimant failed to prove by a prepon­
derance of the evidence that a medical causal relationship
exists between an industrial injury and any resultant dis­
ability. Consequently, the Referee's denial of industrial
injury must be affirmed.

ORDER

The order of the Referee, dated June 30, 1980, is affirmed.

liCB CASE MO, 8 0 44 32 February 18, 1981

JOSEPH J. KOPPERT, CLAIMANT
Michael Rosenbaum., Claimant's Atty.
Da.ryll Klein, Employer’s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Fm.ployer

The employer seeks Board'review of the Referee's order
which awarded 60% unscheduled permanent partial disability
for claimant's low back injury from v/hich claimant developed,
a low back strain superimposed upon a degenerative spine con­
dition, arising from his employment as a shipping clerk for a
toy warehouse distributing plant. The Referee's July 22,
1980 award represented an increase of 50%. over the Determina­
tion Order which, on April 23, 1980, awarded 10% permanent
partial disability compensation.
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The issue 
disability; 

is the extent of claimant 1 s permanent partial 
!- ~ 

I • 
I 

Appellant argues that medical evidence in the record ir.­
dicates a 25% disability rating; that-the medical evidence 
is uncontrbverted and does not support even 6ne-half of the 
amount awarded; and that the claimant has been retrained in 
a field which would bring earnings of between $1,000 and $1,500 
per month according to expert testimony presented at the hear-
ing. J 

Revief1 of the record reveals that as far back as December 
1977, a vocational rehabilitation counselor observed that, 
This claimant's prognosis is somewhat questionable due to his 
age and lifuited positive aptitutes {Ex. 40-8)~ 

It should b~ noted that medical evidence ·of a 25% phy­
sical impalrment does not .automatically dictate an-identical. 
or numerically similar· finding of the extent of pernanent par­
tial disab1.lity. It would be error to attempt to separate 
physical dtsability and loss of earning capactiy in making· 

. I . 
an award., Ford v. SAIF, 7 Or. App. 549. . 

Oregon Revised Statutes provide; 

."The er i teria for rating of disability shall be 
~he permanerit loss of earning capacitj due to 
~he compensable injury. Earning capacity is the 
,ability to obtain and hold gainful .employment in 
,the broad field of general occupations, training, 
!skills and work experience." ORS 656.214(5) 

I 

The Board finds that the Referee properly considered 
all these .:factors in arriving at his determination. 

The ~oaid, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto an~, by this reference, is made a part hereof. 

I 

ORDER 
·, 

The order .of the Referee, dated July 22, 1980 ,· is affirmed. 

Attorney's fee in the sum of $250 is hereby awarded to 
claimant 1 s attorney, as and for a reasonable fee for represen­
tation of 1 claimant in this appeal. 

-509-

#

m

The issue is the extent of claimant's permanent partial
disability;

I '
Appellant argues that medical evidence in the record in­

dicates a 25% disability rating; that the medical evidence
is uncontroverted and does not support even one half of the
amount awarded; and that the claimant has been retrained in 
a field which would bring earnings of between $1,000 and $1,500
per month according to expert testimony presented at the hear­
ing. ^

Review of the record reveals that as far back as December
1977, a vocational rehabilitation counselor observed that.
This claimant's prognosis is somewhat questionable due to his
age and limited positive aptitutes (Ex, 40 8) .

It should be noted that medical evidence of a, 25% phy­
sical impairment does not .automatically dictate an • identical,
or numerically similar' finding of the extent of permanent par­
tial disability. It would be error to attempt to separate
physical disability and loss of earning capactiy in making'
an award. ! Ford v. SAIF, 7 Or. App. 549.

Oregon Revised Statutes provide;

."The criteria for rating of disability shall be
jthe permanent loss of earning capacity due to 
the compensable injury. Earning capacity is the
ability to obtain and hold gainful .employment in 
the broad field of general occupations, training,
'skills and work experience." ORS: 656.214 (5)

The Board finds that the Referee properly considered
all ’these factors in arriving at his determination.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

i ORDERi
The order.of the Referee, dated July 22, 1980 , is affirmed

Attorney’s fee in' the sum of $250 is hereby awarded to 
claimant's attorney, as and for a reasonable fee for represen­
tation of'claimant in this appeal.
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CASE NO. 79-10893 

LAl™ZO MURPHY, CLAIMANT 
Cha~lcs Paulson, ClaiDJnt's Atty. 
Thomas E. McDermott, Employer's Atty. 
SAIF, Legal Services, Defense Attv. 
Request for Review by Employer -

Febryary 18, 1981 

The employer seeks Board review of the Referee's order which 
found no compensable worsening of claimant's condition but 
reversed the denial for medical care and psychological care 
from claimant's hospitalization. 

The Board, after de novo review, would reverse the Referee's 
order in its entirety. The evidence indicates that on December 
10, 1978 claimant and his wife had a family dispute and the 
police were called. Mr. Sauter, a witness and manager of the 
apartment complex, testified he did no_t see any physical contact 
made between the police and the claimant. The claimant, however, 
testified he was. in the street .trying to get the car ,keys away 
from his wife and the police restrained him by grabbing him by 
the shoulders from behind and pulling on him. Claimant was 
asked: 

Q. 
worse? 

A. 

Do you think that the policemen holding you made it 

It could have. It's worser now. (TR 26) 

Claimant testified that following.this incident ·he had in­
creased pairi and sought out medical attention. 

This testimony of the claimant is totally supported by Dr. 
Thomas who saw claimant two days later, December 12, 1978. Dr. 
Thomas felt this new injury complicated things and made it 
impossible for him to differentiate how much of claimant's 
present pain was caused by the new injury and how much was 
caused by the prior injury. 

The Board concludes that the totality of evidence is that 
claimant suffered a new and intervening injury in December 
1978. 

Dr. Thomas hospitalized claimant from November lE, t979 
to November 23, 1979 and be a report dated November 20~ 1979 
again reiterated that he could not state which injury was re­
sponsible. Therefore, claimant has failed in his burden of 
proof. 

-510-

• February 18, 1981
LAONZO MURPHY, CLAIMANT
Chajrles Paulson, Clainant's Atty.
Thomas E. McDermott, Employer's At tv.
SAIF, Legal Services, Defense Atty.
Request for Review by Emplover

WCB CASE NO. 79 10893

The employer seeks Board review of the Referee's order which
found no compensable worsening of claimant's condition but
reversed the denial for medical care and psychological care
from claimant's hospitalization.

The Board, after de novo review, would reverse the Referee's
order in its entirety. The evidence indicates that on December
10, 1978 claimant and his wife had a family dispute and the
police were called. Mr. Sauter, a witness and manager of the
apartment complex, testified he did not see any physical contact
m.ade between the police and the claimant. The claimant, however,
testified he was. in the street trying to get the car keys away
from his wife and the police restrained him by grabbing nim by
the shoulders from behind and pulling on him. Claimant was
asked:

m

Q.
worse?

Do you think that the policemen holding you made it
#

A. i.t could have. It's worser now. (tr 26)

Claimant testified that following this, incident 'he had in­
creased pain and sought out medical attention.

This testimony of the claimant is totally supported by Dr
Thomas who saw claimant two days later, December 12, 1978. Dr
Thomas felt this new injury complicated things and made it
impossible for him to differentiate how much of claimant's
present pain was caused by the new injury and how much was
caused by the prior injury.

The Board concludes that the totality of evidence is that
claimant suffered a new and intervening injury in December
1978 .

Dr. Thomas hospitalized claimant from November 16, 1979
to November 23, 1979 and be a report dated November 20> 1979
again reiterated that he could not state which injury was re­
sponsible. Therefore, claimant has failed in his burden of
proof.
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.. r· QRDER 
I 

The oider of the Referee, dated July 8, 198-0, is reversed 
in its ent:iret:.y .. ; . 

The d~nial of reopening and medical care dated November 
26, 1979 is affirmed.· 

HCB CASE NO. 78-4951 

SEE'.R.½ E. BEESON, CL.AIJVi.AN'T 
Walter Aho, Claimant's Attv. 
Keith D. ikelton, Brnployer~s Atty. 
SAIF, Leo&l .Services, Defense Atty. 
Own Motio~ Order 

February 23, 1981 

Clai111ant, by and through his attorney, r_equests tr.e Board 
to exercis:e its own motion jurisdiction and reopen. claimant's 
claim for :a worsened condition related to her January 197 2 
occupational disease. 

By letter dated February 4, 1981 the employer, by and 
through its attorney, opposed such reopening. 

The Board finds that claimant's request to reopen is with~ 
out merit.: · · The evidence presented offers - no medical proof of 
any work~ri~d conaitioi related to her industrial exposure. 
Claimant's request for the Board to exercise· its. own r.':otion 
""iurisdicti"on, pursuant to ORS 656.278, is denied. 
~ l . . 

IT IS SO ORDERED. 

WCB CASE NOS. 80-9781 & 80-11,106 
I 

LARRY BRUCE, r:'.LJI.Il''LZ\nT 
nan 0 1 Leaiy, Claimant's Atty. 
SAI~, Leg~l Services, Defense Atty. 
RPEerring for Consolidated Hearinq 

February 23, 1981 

Claimant, by and through his attorney, requests the Board 
to exercise its own motion jurisdiction pursuant to ORS 656.278 
and reopen his claim for a worsened condition arising out of his 
August 21) 1971 industrial injury. 

1 · 

I 
-511-

m j ',C ORDER

The order of the Referee, dated July 8, 1980, is reversed
in its entirety.. ^

The denial of reopening and medical care dated November
26, 1979 is affirmed.'

f'JCB CASE NO. 78 4951

SEERE E. BEESON, CLAIMANT
VJalter Aho, Claimant's Atty.
Keith D. s'k.elton. Employer's Atty.
SAIF, Legal .Services, Defense Atty.
Own Motion Order

February 23, 1981

#

Claimant, by and through his attorney, requests the Board
to exercise its own motion jurisdiction and reopen.claimant's
claim for :a worsened condition related to her January 1972
occupational disease.

By letter dated February 4, 1981 the employer, by and
through its attorney, opposed such reopening.

The Board finds that claimant's request to reopen is with­
out merit.' "The evidence presented offers no medical proof of
any worsened condition related to her industrial exposure.
Claimant's request for the Board to exercise' its. own motion
jurisdiction, pursuant to ORS 656.278, is denied.

IT IS SO ORDERED. • ' • '

WCB CASE NOS. 80 9781 & 80 11,106 February 23, 19.81

LARRY BRUCE, CLAIMANT
Dan O'Leary, Claimant's Atty.
S.AIF, Legal Services, Defense Atty.
Referring for Consolidated Hearing

Claimant, by and through his attorney, requests the Board
to exercise its own motion jurisdiction pursuant to ORS 656.278
and reopen his claim for a worsened condition arising out of his
August 21/ 1971 industrial injury.
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has requested a hearing on a denied claim for an 
alleged injury or July 31, 1980 which is set for March 5, 1981. 4i) 

The Board hereby refers this own motion matter-to the Hear­
ings Division for the Referee to take evidence on the issue of 
whether claimant's present condition is related to the 1971 in­
dustrial injury at the same time as he hears the issue of com­
pensability on the alleged July 31, 1980 injury. The Referee is 
hereby instructed to have a transcript of the proceeding prepared 
and submit it to the Board together with all other evidence 
intoduced at the hearing on the own motion matter. 

IT IS SO ORDERED. 

RAIF CLAIM NO. GC 242435 

P'.C'F-IATT.D BULT, CLAIMANT 
J. David Kry0er; Claimant's Atty. 
SAIP, Lcgal·services, Defense Atty. 
Own Mot:ion Determination 

February 23, 1981 

The Board issued its Own Motion Order- on December 1, 1980 
reopening claimant's claim for a worsened condition resulting 
from his April 28, 1970 industrial injury. 

The claim having now been submitted for closure, the 
Evaluation Division of the Workers' Compensation qepartment 
has recommended that claimant be granted compensation for temporary 
total disability from September 6, 1979 through' December 30, 1980, 
less time worked but no additional award for permanent partial dis­
ability. The Board concurs with this recommendation. 

Claimant 1 s attorney did not provide an attorney fee agreement 
and therefore the Board will not grant claimant's attorney a fee 
at this time. 

IT IS SO ORDBRED. 

-512-

Claimant has requested a hearing on a denied claim for an
alleged injury of July 31, 1980 which is set for March 5, 1981.

The Board hereby refers this own motion matter to the Hear­
ings Division for the Referee to take evidence on the issue of
whether claimant's present condition is related to the 1971 in­
dustrial injury at the same time as he hears the issue of com­
pensability on the alleged July 31, 1980 injury. The Referee is
hereby instructed to have a transcript of the proceeding prepared
and submit it to the Board together with all other evidence
intoduced at the hearing on the own motion matter.

IT IS SO ORDERED.

SAIF CLAIM NO. GC 242435 February 23, 1981

RICHARD BULT, CLAIJ'IANT
J. David Kryger, Claimant's Attv.
SAI^’, Lcga 1' Services, Defense Atty.
Ov;n ''■’;otion Determination

The Board issued its Own Motion Order on December 1, 1980
reopening claimant's claim for a worsened condition resulting
from his April 28, 1970 industrial injury.

The claim having now been submitted for closure, the
Evaluation Division of the Workers' Compensation Department
has recommended that claimant be granted compensation for temporary
total disability from September 6, 1979 through' December 30, 1980,
less time worked but no additional award for permanent partial dis­
ability. The Board concurs with this recommendation.

Claimant's attorney did not provide an attorney fee agreement
and therefore the Board will not grant claimant's attorney a fee
at this time.

IT IS SO ORDERED.
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i - · . rJCR CASE NO. 80-1726 ?ebruary 23, 1981 

LE~ COLP.' CLl\T.•rnNT. r .; • 
. ! .. 

Jc1rnes· O I Neal,· .claimant I s Att v. 
SAIF, Leca~ Services, Defens~ Atty: 
Requcs t for Tee view by Claini;:i_nt 

A motion to dismiss board review of the above ent.~.tled 
matter wai received by the Board February 11, 1981 on the. 
contention thit the SAIF Corporation was not ser~ed with-riotice 
of reques~ for review . 

• I 

Th~ request foF 'review by th~ claimant dated January 22i 
1981 shows'service on th~··sAIF Corporation. Therefore, the 
request td dismiss ii hereby denied; and thii matter wiil be 
placed cinJthe review docket t6 b~ reviewed by the Boara in 
due course. · 

.' ~-
·· HCB Cl\SE NO. 80-1DCl7 

TU CFA:RD' A.: .. DAV I:DS ON, CI,l\ IMJ\\;'J" 

rviichael R. ''·Stebbins,. Cla;_rna.'nt·• s 
Pa1}1 t. P.oess, ·Attv. for Sr'\JF. 
~equest·f~r Review~by ~AIF · 

Attv. , . 

~ebruary 23·, 1981 

This '.is ~n appeal by the·SAIF. They cont~nd: 

," ... that th~ case of Weller v. Union Carbide ~orp., 
- 1 288 or~ 27,. 602 P2d 259 (1979) is applicable in this 

1case, and ~hen applied to the facts, the claim wi:l 
. ~be fouri,d not compensable." 
I. 

The issue !rais~d ~y-the 
( supra)' applies in both 
claims. 

employer is whether the rule of Weller 
'injury and occupational disea~2 

The narrower issue is whether claimant's .carpal. tunnel 
syndrome (bilateral) is compensably related to the ·December 
12, ·1979 · industrial accident (emphasis added). 

I 
i -

I . •,. 

,:...513-

m LEE COLE, GLAX.MANT ?_
James '0 ' Neal , • •Claimant' s Atty.
SA.IFLegal Services, Defense Atty.
■RecTuest. for review by Claimant

■ . V/CB CASE NO. 8 0 1786 February 23, 1981

A motion to dismiss board review of the above entitled
matter was•received by the Board February 11, 1981 on the.
contention that the SAIF Corporation was not served witn notice
of reques t for review,

* i * . • ' . '
The request for review by the claimant dated January 22./

1981 shows'service on the' SAIF 'Corporation. ' .Therefore, the
request to dismiss is hereby denied/ and this matter will be
placed on *'the review docket to be reviewed by the'Boara in'
due course. ....

WCB CAGE NO. 80 1007 ^ February 23‘, 1981

m
RICf^A.RD A.:'DAVIDSON, CT.AI.MA.vj; ^
Michael R. ^'•Stebbins ,• Claimant's Atty
Paul L. .Pqess,  Atty. for SAIF, ■
Request for Review by SAIF

This 'is an appeal by the'SAIF. They contend:

"...that the case of Weller v. Union . Carbide Corp♦ ,
    |288,.Ori 27, 602 P2d 259 (1979) is applicable in this

• • rcase, and when applied to the facts,.the claim will
..j be found not compensable."

The issue jraise'd by'the employer is whether the rule of Weller
(supra)' applies in both 'injury and occupational disease
claims. ' v •

The narrower issue is whether claimant's .carpal, tunnel
syndrome (bilateral) is compensably related to the 'December
12, ‘1979'industrial accident (emphasis added).
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Referee found that the rule of Weller does not apply to 
accidental injury claims but is applicable only to occupational 
disease claims. We disagree. Although Weller involved an 
occupational disease, we find nothing in that decision which 
restricts its application only to claims of occupational 
disease. Weller and those cases deciJed with it speak in 
terms of "work activity and conditions;" in Gibson v. SAIF, 
(citation omitted), the court noted that no one involved was 
sure whether the claim for compensation was based.on injury or 
occupational 6isease and proceeded to apply the test set forth 
in Weller. We believe this line of cases should be applied 
where evidence demonstrates an underlying pathological condition 
in the worker's body. The question then is not whether we are 
dealing with an occupational disease or an occupational injury 
but whether the underlying disease (pathological condition) has 
been worsened. We find Weller cioes apply in this case and.agree 
with the Referee that under Weller carpal tunnel syndrome 
(bilateral) is not compensable. 

We find there is no proof j ,, thj s record to establish 
the industrial accident of Decemoer 12, 1979 caused any 
injury to the claimant 1 s wrists. We iind compelling evi­
dence that the claimant had carpal tunnel syndrome before 
December 12, 1979 and that it was symptomatic. The claimant 
had symptomatic carpal tunnel syndrome when he was first 
examined subsesuent to the December 12, 1979 accident, and 
it had been symptomatic for an indeterminate period of time. 
It is for this reason we give little weight to Dr. Ellison's 
opinion on causation. His "temporal relationship" opinion 
must fail in the face of his statement that claimant had no 
symptoms prior to the December 12, 1979 fall. This is 
contrary to the early history. 

Dr. Nathan, who performed the surgery, felt that his 
findings at surgery indicated a long standing compression of 
both median nerves. Dr. Nathan 1 s opinion was that he did 
not feel that claimant 1 s employment from November 6, 1979 to 
December 12, 1~79 and including the accident (fall) of 
December 12, 1979 had caused or aggravated the bilateral 
carpal tunnel syndrome. The mechanism of the December 12, 
1979 fall, as related to Dr. Nathan by the claimant, indicated 
no injury to either wrist. 

. . 
We find Dr. Nathan 1 s opinion pursuasive. He was. the 

treating physician, hE: performed.the surgery, he had a 
complete and accurate history. The claimant has failed to 
prove his case. The denial is approved. 

ORDER 

The order of the Referee, dated July 25, 1980, is 
reversed in its entirety. 

The SAIF's denial of January 22, 1980 1s restored and 
affirmed. -514-

The Referee found that the rule of Weller, does not apply to
accidental injury claims but is applicable only to occupational
disease claims. We disagree. Although VJeller involved an
occupational disease, we find nothing i.n that decision which
restricts its application only to claims of occupational
disease. Weiler and those cases decided with it speak in
terms of "work activity and conditions;", in Gibson v. SAIF,
(citation omitted), the court noted that no one involved was
sure whether the claim for compensation was based.on injury or
occupational disease and proceeded to apply the test set forth
in Weller. We believe this line of  cases should be applied
where evidence demonstrates an underlying pathological condition
in the worker's body. The question then is not whether we are
dealing with an occupational disease or an occupational injury
but whether the underlying disease (pathological condition) has
been worsened. We find Weller does apply in this case' and.agree
with the Referee that under V/eller carpal tunnel syndrome
(bilateral) is not compensable.

#

We find there is no proof in this record to establish
the industrial accident of December 12 1979 caused any
injury to the claimant’s wrists. We find compelling evi­
dence that the claimant had carpal tunnel syndrome before
December 12 1979 and that it was symptomatic. The claimant
had symptomatic carpal tunnel syndrome when he was first
examined subsequent to the December 12 1979. accident, and
it had been symptomatic for an indeterminate period of time.
It is for this reason we give little weight to Dr. Ellison's
opinion on causation. His "temporal relationship" opinion
must fail in the face of his statement that claimant had no
symptoms prior to the December 12 1979 fall. This is 
contrary to the early history.

Dr. Nathan, who performed the surgery, felt that his
findings at surgery indicated a long standing compression of
both median nerves. Dr. Nathan's opinion was that he did
not feel that claimant's employment from November 6, 1979 to
Decem^ber 12, 19.79 and including the accident (fall) of
December 12, 1979 had caused or aggravated the bilateral
carpal tunnel syndrome. The mechanism of the December 12,
1979 fall, as related to Dr. Nathan by the claimant, indicated
no injury to either wrist.

We find Dr. Nathan's opinion pursuasive. Ke was the
treating physician, he performed'the surgery, he had a
complete and accurate history. The claimant has failed to 
prove his case. The. denial is approved.

ORDER

The order of the Referee, dated July 25, 1980, is
reversed in its entirety.

The SAIF's denial of January 22, 1980 is restored and
affirmed.  514 

#



       

 
     

    
     
    

        
          

         
       

          
        

        

         
          

        
        
           
        

         
          
          
           
          

          
            
             
           
           

            
          
          

          
       

         
           

       
          
        

            
          

          
        

        
     

! 
•j· WCB 1CASE NO. 7S~-G815 

. ' 

WA:.'NE.'•F'LIS'RAM, CLAIMANT 
~•7i°llner, B°ennett et-·al, Claimant's 
Keith D. s:'k.elton, Employer's Atty. 
SAIF, Leg~l Services, Defense Atty. 
Request for Review by Claimant 

February 23, 1981 

Attvs . 
.I. 

Claimant seeks Board review of.the Referee's order which 
granted hifu compensation from·July 2, 1979 to August 8, 1979. 
on account: of a temporary aggravation .. Claimant contenos he 
is entitled to compensation through August 14'., 1979 and compen­
sation f_rom August 14, 1979 through January 1, 1980,· the:: period 
of time he:was working with Comprehensive Rehabilitation Ser­
vices before being placed in a vocational rehabilitation ·program. 

The Board, after de nova review, concludes that claimant 
has failed: to prove his case. ORS 656.268(5) indicates that 
claimant's; temporary total disability compensation is paid " ... 
while he i~ enrolled in the authorized vocational rehabilita­
tion program." He was not enrolled until January 1980, and the 
Board affirms the Referee's decision in this matter. 

. ' 

The B6ard also finds that-claimant failed to prove his 
claim for ~emporary aggravation during· the period July!, 1979 
through August 8, 1979. The doctor who first saw·c1aima.nt 
failed to 'submit a report of his findings. Dr. Utterback wrote 
several reports, but only one comes even close to fulfilling 
the requirements set out in ORS 656.273. In Dr. Utterback 1 s 
July 25, V97~ report, he stated that claimant had been off work 
for ab6ut ~en days when he was first seen on July 11 and he 
would prob:ably be off another two weeks. He failed to indicate 
that he authorized time loss and the strong inference is that 
claimani Jas off because he chose to be off. The doctor found 
nothing ob1jective on which to base claimant's complaints. The 

I x-rays of 1the shoulder taken on July 11 were normal. Another 
statement ~ade by Dr. U~terback which has convinced the Board 
that this :is not an· aggravation' clair.1 notes: "We consiC:er him 
essentialliy the same as was his status when declared medically 
stationari on 1 March 1978~'' There is no evidence-that claimant's 

condition !relafed to his original indusfrial ·injury has 
worsened. : The only treatment provided during this time was 
inj~ction~. Claimant indicated that he was not released to 
work u~tii August 14, 1979, but there is no evid~nce ir1°the 
record to iindicate this. The Bo~rd is permitted to review 
only the evidence that was before the Referee unless an · 
agreement ;is reached to admit additional evidence. The 
Board cannot consider any reports attached to claimant's 
brief at this time. 

-515-
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WCB 'CASE NO. 7 9  6 815 February 23 1981

VJAYNE.’ FLISRAM, CLAIMANT
winner, Bennett et' al. Claimant’s Attys.
Keith D. s’kelton. Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of'the Referee's order which
granted him compensation from'July 2 1979 to August 8, 1979.'
on account; of a temporary aggravation., Claimant contends he
is entitled'to compensation through August 14', 1979 and compen­
sation from August 14, 1979 through January 1, 1980,' the period
of time he! was working with Comprehensive Rehabilitation Ser­
vices before being placed in a vocational rehabilitation program.

The Board, after de novo review, concludes that claimant
has failed; to prove his case. ORS 656.268(5) indicates that
claimant's; temporary total disability compensation is paid ”...
while he is enrolled in the authorized vocational rehabilita­
tion program.” He was not enrolled until January 1980, and the
Board affirms the Referee's decision in this matter.

The Board also finds that•claimant failed to prove his
claim for temporary aggravation during* the period July 1, 1979
through August 8, 1979. The doctor who first saw claimant
failed to 'submit a report of his findings. Dr. Utterback wrote
several reports, but only one comes even close to fulfilling
the requirements set out in ORS 656.273. In Dr. Utterback's
July 25, 1'979 report, he stated that claimant had been off work
for about ten days when he was first seen on July 11 and he
would probably be off another two weeks. He failed to indicate
that he authorized time loss and the strong inference is that
claimant was off because he chose to be off. The doctor found
nothing objective on which to base claimant's complaints. The
x rays of |the shoulder taken on July 11 were normal. Another
statement made by Dr. Utterback which has convinced the Board
that this iis not an'aggravation'claim notes: "We consider him
essentially the same as was his status when declared medically
stationary on 1 March 1978'." There is no evidence  that claimant'
condition .'related to his original industrial injury has
worsened, i The only treatment provided during this time was
injections. Claimant indicated•that he was not released to
work until August 14, 197.9, but there is no evidence in the
record to 'indicate this. The Board is permitted to review
.only the evidence that was before the Referee unless an
agreement iis reached to admit additional evidence. The
Board cannot consider any reports attached to claimant's
brief at this time. • .
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Board concludes that claimant has not proven by a 
preponderance of the evidence that he has suffered an aggrava- 4j 
tion of his 1975 industrial injury, nor that he is entiLled 
to compensation for the period Augtist 14, 1979 through January 
1, 1980. The Referee's order should be modified. 

ORDER 

The order of the Referee, dated July 24, 1980, is modified. 

The denial of the carrier, dated July 24, 1979, is. 
affirmed. 

That portion of the Referee's· op•inion that found claimant 
was not entitled to temporary tqtal disability from August 
21, 1979 to January 1, 1980 is affirmed. 

WCB CA$E NO. 80-7560 

DAVID W. GORDON, CLAU,1AN'.1' 
J. David,Kryger, Claimant's Atty. 
SAIF, ·Leg a 1 Services,. Def ensc Atty. 
Own Motion Order 

February 23, 1981 

On May 9, 1980 the Board referred claimant's request for 
own motion reopening to its Hearings Division to be set for a 
hearing to determine if claimant's condition is related to his 
February 28, 1973 injury and.whether it has worsened since 
the last award or arrangement of compensation. If the Referee 
so found, he was to determine the claimant's extent of perma~­
ent disan_i li ty. . · 

On January 30, 1981 the Re.feree recommended the Board deny· 
claimant's request for own motion based on his failure to prove 
a wor~e~ed conditio~ related tp the industrial inj~ry. The 
Board affirms and adopts the Referee's recommendation as its 
own, a copy of which is att~ched h~reto and made a part hereof. 

ORDER 

Clai~ant's request for own motion relief~· dated January 
2, 1980, is hereby denied. 

-516-

The Board concludes that claimant has not proven by a
preponderance of the evidence that he has suffered an aggrava­
tion of his 1975 industrial injury, nor that he is entitled
to compensation for the period August 14, 1979 through January
1, 1980. The Referee's order should be modified.

ORDER

The order of the Referee, dated July 24, 1980, is modified

The denial of the carrier, dated July 24, 1979, is 
affirmed.

That portion of the Referee's opinion that found claimant
was not entitled to temporary total disability from August
21, 1979 to January 1, 1980 is affirmed.

€1

February 23, 1981WCB CASE MO. 80 7360

DAVID W, GORDON, CLAIMANT
J. David^Kryger, Claimant's Atty.
SAIF, 'Legal Services, Defense Atty.
Own Motion Order

On May 9, 1980 the Board referred claimant's request for
own motion reopening to its Hearings Division to be set for a
hearing to determine if claimant's condition is related to his
February 28, 1973 injury and .whether it has worsened since
the last av;ard or arrangement of compensation. If the Referee
so found, he was to determine the claimant's extent of perman­
ent disapility.

On January 30, 1981 the Referee recommended the Board deny
claimant's request for own motion based on his failure to prove
a worsened condition related to the industrial injury. The
Board affirms and adopts the Referee's recommendation as its 
own, a copy of which is attached hereto and made a part hereof.

ORDER

Claimant's request for own motion relief,' dated January
2, 1980, is hereby denied.

m

m
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Ii'JT1~UDUCT ION 

:2urs~ant to riotice hearing convened on Novembe: 17, 198G 
in S~lem, drogon and was continued f~r further evi~cncc ~nd a 
Transcript ·of the Proceedings. The claimant was prescnc and WdS 

reprcse:1 tcd by Mr. J. David 1<.ryge:c. The SJ\ IF Corpora tior: was 
re:JresentE:·c1 bv ,',Jr. Quintin B. :Sstell. Po:::;t-ht2z1rir.g, 'Exhibits l­
thro-.:g;-1 149 ,,_,'~,re re~eivecl in evidence. 'l\1c record was closed or: 
December 16, 1980, after receipt of the, Transcript of the ~rocecdin~~-

ISSU:S 

-Whether the Workers' Comennsation Board shoul~ issue 
2-n O,m Hot:Lon Order 2.nd reooen claim;;,.t rs claim oursuc.1r: t r.o· 

. ~ . -
cla~~ant's :re~0cst of January 2, 1980, i.e., whether.claimant's 
co;1di cion r1as ,-10rsened since 't:,e last awbrd or c1:crar1gerr."ent of 
compo~sat~q~ qf Dec~mber G, 1977 and, if so, the exten~_of 
dlaimJht's:pcrmanent disability. 

,Clai6ant., then a sign painter, w~s compensa0ly injured 
on Feoruar} 2~: 1970 when he fell from.a scaffold. His i~Jury 
was d~agno$~d ~s a compre~sion fracture'at the tenth dors~l 
vertebra. '0;-1 ·April 6, 1971, surgery was performed to correct 
the condition, i.e., a fusion from D9 to 011. Claimant, ther~after, 
r~ceived e1tensiye conservative treatment. The claim was_ finally 
closed by ~tiµulation of the Parties of Dcce~ber G, 1977. To 
date, c 1 airni:rn t has received a total unscnc,ch1 led Dermanent partial 
disability:award of 80 percent, equal to 256 deg~ees, and a· 
scheduled 0crmanc~t partial disa6ility award of_ 15 pcrcenc,·equal 
to 2 2. 5 dcgreGs, ror ·10s s of· use of the r iyh t leg. Dccemoe::r . 6, 
197~_was cia~mant's last award or airang~mcnt of compensu~ion. 

i ' 
' Claimant's chronic symptoms since his induscrial injury 

of Fo2b2:uar 28, 1970 hJ.vc been of chronic 02.ck !_:lain, lim.:.ti1tion · 
of motion f the back, left leg pain and loss of strength of the 
left leg. Claimant's left leg buckles, or gives out, periodically. 
Claimant's.chronic symptoms result in limitations on activities 
requiring lifting, prolonged sitting, prolonged walking, prolonged 
standipg a0d twisting and turning movements. 

I 

1Claimant's chronic back svmotoms and resulting limitations, 
based-on the s~bjcctive as~ertions o1 he and his wife, have worsened 
since Dece~ber G, 1977. Claimant's dailv activities arc now 

' ' niDimal. _ ~e has siven up playing cards, Shooting pool J.nd fishing. 

J Claimant'i chronic back svmptoms and residuals orevent 
hi,; :::.·cturnl.to r0crular. work as a sic_rn~ ;Jainter, i.e., his primary 
occupation! ;Jeiore the industrial injury. Claimant has not \vorked 
regulaily ~incc the industrial injury of FebruQry 28, 1970. He 
has not wotked since December 6, 1977, the date of the last award 
or arro,·,·gten t of com[)enso tion. 

-'517-
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iPursuant to notice hearing convened on Noveiriber 17, 1980
in Salem, Oregon and was continued for further evidence and a
Transcript  of the Proceedings. The clairnant v;as presenc and was
re;:)rcsented by Mr. J. David Kryger. The SAIF Corporation was
represented by Mr. Quintin 3. Estell. Post hearing, 'Exhibits 1
through 149 were received in evidence. Tne record was closed on 
DecePuber 10 , 1930, after receipt of the. Transcript of the Proceeding

INTRODUCTION '

ISSUE :

• Whether the Workers' Cor.iepnsation_ Board should issue
an Own Motion Order and reopen clairaant's claim pursuant no 
claimant's'request of January 2 , 1930 , i.e., whether.claimant's
condinion has 'worsened since the last aw'ard or arrangem.ent of
compensation of Decemiber 6, 1977 and, if so,' the extern of
claimciht' s ! permanent disabili ty.
FINDINGS OF FACT ’ . ‘ •

.Claiman
on February 28 19
'was diagnosed as a
vertebra. :On Apri
the condition, i.c 
received extensive
closed by Stipulat
date, claimant lias
disability'award o
scheduled permanen
'to 22.5 degrees, f
1977 was ciaimant*

t., then a sign painter, v/as conpensably injured
70 when he fell from.a scaffold. His injury
compression fracture at the tenth dorsal

1 6, 1971, surgery was performied to correct
., a fusion from D9 to Dll. Claimant, thereafter,
conservative treatm>ent. The claim v/as. finally

ion of the Parties of December G, 1977. To
received' a total unsciieduled permanenr partial

f 80 percent, equal to 256 degrees, and a'
t partial disability award of. 15 percent,•equal
or doss of'use of the right leg. Decemiber .6,
s last award or arrangement of compensauion.

1 Claimant's chronic sym.ptoms since his. industrial injury
of February 28, 1970 have been of chronic back pain, limitation
of motion of the back, left leg pain and loss of strength of the
left leg. .jClaimant's left leg buckles, or gives out, periodically.
Claimiant' s! chronic symptoms result in limitations on activities
requiring lifting, prolonged sitting, prolonged walking, prolonged
standing and twisting and turning movements.

'! Claimant's chronic back symptoms and resulting limitations,
based on uhe subjective assertions of he and h.is wife, have worsened
since December 6 , 1977. Claimant's daily activities are nov/
minimal. He has given up playing cards, shooting pool and fishing.

#
his return
occupation

j Claimiant' s chronic back symptoms and residuals prevent
to regular, 'work as a sign painter, i.c. , his primary
before the industrial injury. Claimant has not worl;ed

rec'ulafly since the industrial injury of February 28 , 1970. He 
has not worked since December S, 1977, the date of the last award
or arrangemient of compensation.
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source of income, and ODlY income, is from 
a Veteran's 1"\dministra tion c1isabili ty pension in t:1c ar.1ount: or -
$550.00 pc~ month. He has drawn such pension for ap?roximately 
the last four years. 

Claimant has not been retrained unJcr the auspices of 
tho ~ield Services Di.vision of the Workers' Compcns3tion De?art­
m2nt even though he has been determined to be a vocation,::i.lly 
handicapped person. The vocational representatives did not feel 
that :~E.:tr.::1ining was feasible in claimant's case becaus'e of his 
chronic physical condition. 

Dr. Chester, claimunt's treating phy~ician before the 
last award or arrangement of compensation, examined claimant on 
October 5, 1979 regarding his chronic back complaints. The doctor 
felt that claifuant had significant residuals because of his indus­
trial injury. The doctor was unable to tell from an objective 
medical standpoint whether claimant's condition had worsened with 
the passage of time. The doctor did not recomicieri.d c1ny curative 
treatment, or surgical intervention, to correct claimant'.s back 
condition. The doctor felt that claimant should.be considered for 
disability retirement because he felt that claimant was not a 
suitable candidate to return to regular work taking into considera­
tion claimant's age, training, ·background an~ his subjective 
complaints about his physical symptoms and residuals. · 

The staff of Orthopaedic Consul tan ts,· ? . C. , l0c<1ted in 
Portland, Oregon, exa~ined claimant in consultation on March 27, 
1980. X-rays of the dorsal spine, among other things, revealed a 
solid fusion from D9 to Dll and increased dorsal kyphosis secondary 
to the compression fracture at D10. ·The ::itaff did not recommend 
anv curative treatment for claimant's back condition. The staff 
felt, howev8r, that claimant's overall strength.had deteriorated. 
The staff opined, and.felt, that claimant was'. not.physically able 
to perform a gainful occupation. 

Claimant is now age 56. 

Claimant has a formal eighth grade education. 
no other formal training or experience. 

He has 

Claimant, on January 2, 1980, requested that the Workers' 
Compensation Board exercise its own motion jurisdiction and reopen 
the claim for the payment of workers' compensation benefits because 
his condition had worsened after the last award or arrangement of 
compensation of_ December 6, 1977. The SAIF Corporation, on 
i\pril 18, 1980, opposed an Own ilotion Order to reofx.::n the claim 
be:ca:c:se t:·10 treating doctor i1ad not rcco,r:_,acndcd any cur a ti vc ::.rea t­
ment. SAIF did not oppose an Order gr~nting addition2l award of 
permanent partial disability. Thereafter, the Board, by Order 
of May 9, 1980, referred claimant's Own Motion Request to the 
Hearings Division of the Workers' Compensation Dourd so .:.hat a ~ 
referee could determine whether claimant's condition had worsened W 
after the last awird or arrangement of compensation due to the 
industrial injcry and, if so, the extent of claimant's permanent 
disability. -518-

claimant's sourco of income, and only income, is from
a Veteran's Administration disability pension in the amount of
$550.00 per month. He has drawn such pension for approximately
the last four years.

Claimant has not been retrained under the auspices of
the Field Services Division of the Workers' Compensation Deoart 
ment even though he has been determined to be a vocationally
handicapped person. The vocational representatives did not feel
that retraining was feasible in claimant's case because of his
chronic physical condition.

Dr. Chester, claimant's treating physician be 
last award or arrangement of compensation, examined clai
October 5, 1979 regarding his chronic back complaints,
felt that claimant had significant residuals because of
trial injury. The doctor was unable to tell from an obj
medical standpoint w’hether claimant’s condition had wors
the passage of time. The doctor did not recommend any c
treatment, or surgical intervention, to correct claimant
condition. The doctor felt that claimant should be cons
disability retirement because he felt that claimant was
suitable candidate to return to regular w’ork taking into
tion claimant's age, training, background and his subjec
complaints about his physical symptoms and residuals.
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tive

The staff of Orthopaedic Consultan fs,' P.C., located in 
Portland, Oregon, examined claimant in consultation on .March 27,
1980. X rays of the dorsal spine, among other things, revealed a
solid, fusion from D9 to Dll and increased dorsal kyphosis secondary
to the compression fracture at DIO. The staff did not recommiend
any curative treatment for claimiant's back condition. The staff
felt, however, that claimiant's overall strength had deteriorated.
The staff opined, and felt, that claimant was. not'physically able
to perform a gainful occupation.

Claimant is now age 56.

Claimant has a formal eighth grade education. He 
no other formal training or experience.

has

Claim.ant, on January 2 , 1980 , requested that
Compensation Board exercise its own motion jurisdiction
the claim, for the paym.ent of workers' compensation benef
his condition had worsened after the last aw'ard or arran
compensation of December 6, 1977. The SAIF Corporation,
April 18, 1980, opposed an Own Motion Order to reopen th
because the treating doctor had not recommended any cura
ment. SAIF did not oppose an Order granting additional
permanent partial disability. Thereafter, the Board, by
of May 9, 1980 , referred claimant:'s Own Motion Request t
Hearings Division of the Workers' Compensation Board so 
referee could determine whether claimant's condition had
after the last award or arrangement'of compensation due
industrial injury and, if so, the extent of claimant's p
disability. -518-
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lay tes~imonies contain~a in the record arc credible .. 

CONCLUSIO~S OF LAW 

r Claiman~ has failed to prov~, by a preponccrance of the 
cv{dence, a compensable aggravation claim. In short, claimant has 
f~iled to ~stablish that his condition has worsened since December 6, 
1977 .. Layi testimony is insufficient to establis·h a "worsening" 
as this do~s not appear to be a simple or uncom9licated situation. 
Expert opiriion is required to support the lay testimonies about 
claimant' s1 worsened condition after December 6, 1977. J a.cobs on v. 
S11.IF, 3G o'r App 789, 585 P2d 1146 (1978). Dr. Chester was i.;mable 
to establi'.sh, from an· objective medical standpoint, that claimant's 
condition had worsen12d. Dr. Chester's co:mncnts about cla.,imant' s 
inability :to re turn to reqular work is based on· -cla'imant I s subjective 
complaints only, about his chror.iic symptoms and .. limi t_at.ions. · The 
staff of ~rthopaedic Consultants exprc~scd no ppiriion·about 
whether ctaimant's back condition worsened after December 6, 1977. 
Neither D~. Chester· nor the staff of Orthopaedic Consultants r~com­
mended ani curative medical treatment £or correction of claimant's 
chronic b~ck.condition after December 6, 1977. Additionally, the 
findings dn examination· made by the stiff of Orthopaedic Consultants, 
oh tiarch ~7, 1980~ when compared ·with th~ findings on examinations 
made by other doctors before-the last award or arrangement of 
compensati'on do no·t · appec:ir to ·be substantially different. On the 
entire record; r a~·of- thc-oninioh thete is a failure of proof. 

l L • 

.Also, I a~ of the opinion that the·issue of extent of pcrman~nt 
disabilit~ is rendered'rnoot and should not be dpcided, since claimant 
has not proven an·aggravation claim~ 

! 

RECm'i.M.ENDA'l'IO}JS 

to 
i I recom..---nend· that the Workers' Compcnsa.tion Dourd decline 

exercise its own motion jurisdiction under ORS 656.278. 
! 

WCB CASE NO. 78-6919 

JOY CE DEANj HU.LL , CLAIMANT 
Michael L.: Mowrey, Claimant's Atty. 
Keith D. s'.kelton, Employer's Atty. 
SAIF, Leg~l Services, Defense Atty .. _ 
Request fo,:r Review by Employer 

February 23, 1981 

A 'r~quest for review, h~;i~g-· been duly filed with the 
Workers' C_ornpensation Board in the above .entitled matcer by 
the employ.er, and said request for review now h~ving been 
withdrawn ,j 

-519-

m
! All lay testimonies contained in the record are credible..

■ ! _ '
conclusion's of law

'■ Claimant has failed ro prove, by a preponderance of the
evidence, a compensable aggravation claim. In short, claimant has
failed to establish that his condition has worsened since December 6 
1977. 'Lay, testimony is insufficient to establish a "worsening"
as this does not appear to be a simple or uncomplicated situation.
Expert opinion is required to support the lay testimonies about
claimant’s; worsened condition after December 6, 1977. Jacobson v.
SAIF, 36 o'r App 789, 585 P2d 1146 (1978). Dr. Chester was unable
to establi'sh, from, an objective medical standpoint, that claimant's
condition had worsened. Dr. Chester's comments about claimant's
inability  to return to regular work is based on claimant's subjective
complaints only, about his chronic symptoms and.limitations. The
staff of Orthopaedic Consultants expressed no opinion • about,
whether claimant's back condition worsened after December 6, 1977.
Neither Dr,. Chester' nor the staff of Orthopaedic Consultants recom­
mended any curative medical treatment for correction of claimant's
chronic ba'ck condition after December 6, 1977, Additionally, the
findings oh examination' made by the staff of Orthopaedic Consultants,
on riarch 2 7 , 1980, when compared v/ith the findings on examinations
made by other doctors .before the last av /ard or arrangement of
compensation do not'appear to‘be substantially different. On the
entire record, I am‘of the•opinion there is a failure of proof.
Also, I am of the opinion that the issue of extenr of permanent
disability is rendered'moot and should not be decided, since claimant
has not proven an aggravation claim.

RECOMNENDATI Oil S '

' I recommend' that the Workers' Compensation Board decline
to exercise its own motion jurisdiction under ORS 656.276.

I WCB CASE NO. 78 6919
JOYCE DEAnI hull, CLAIMANT
Michael L.; Mowrey, Claimant's Atty.
Keith D. Skelton, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

February 23, 1981

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matuer by
the employer, and said request for review now having been

m withdrawn,
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IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final by operation of law. 

WCB CASE NOS. 80-11, ~82, 81-71 & 

81-228 
February 23, 1981 

STEVEN KASER, CLAIMANT 
Allen & Vick, Claimant's Attys. 
Scott Gilman, Employer's Atty. 
SAIF, Legal s~rvices, Defense Atty. 
Amended Own Motion Order Referring for Consolidated Hearing 

The Board issued an Own i1otion Order Referring for Consolidated 
Hearing on January 28, 1981. The last paragraph on page 1 is 
hereby amended to r.ead as follows: 

The Board concludes.that it would be in the best interests 
of the parties if these cases were consolidated for hearing. 
Therefore, this case is referred to its Hearings Division to be 
set for hearing with the cases presently pending in this matter. 
The Referee is instructed to take evidence to determine whether 
claimant's p~esent condition is the result of claimant's injury 
of 1972, 1979, 1980 or not the responsibility o= any of the~. 
Upon conclusion of the hearing, the Referee shall cause a copy 
of the transcript to be forwarded to the Board together wit~ his 
recommendation with respect to the own motion matter. He shall 
dispose of the other cases with an appealable order. 

IT IS SO ORDERED. 

WCB CASE NO. 80-11, 084 

HAZEL STANTON LOVELL, CLAIMANT 
Rolf Olson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty.; 
Own Motion Order 

February 23, 1981 

Claimant, by and through her attorney, requests th~ Board 
to exercise its own motion jurisdiction pur.suant to ORS 
656.278 and reopen her claim for a worsened condition relatea 
to her industrial injury of March 30, 1975. 
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IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of
the Referee is final by operation of law.

WCB CASE NOS. 80 11, 282, 81 71 &
81 228

February 23, 1981

STEVEN KASER, CLAIMANT
Allen & Vick, Claimant's Attys.
Scott Gilman, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order Referring for Consolidated Hearing

The Board issued an Own Motion Order Referring for Consolidated
Hearing on January 28, 1981. The last paragraph on page 1 is 
hereby amended to read as follows:

The Board concludes.that it would be in the best interests
of the parties if these cases were consolidated for hearing.
Therefore, this case is referred to its Hearings Division to be
set for hearing with the cases presently pending in this matter.
The Referee is instructed to take evidence to determine whether
claimant's present condition is the result of claimant's injury
of 1972, 1979, 1980 or not the responsibility cf any of them.
Upon conclusion of the hearing, the Referee shall cause a copy
of the transcript to be forwarded to the Board together with his
recommendation with respect to the own motion matter. He shall
dispose of the other cases with an appealable order.

IT IS SO ORDERED.

#

WCB CASE NO. 80 11, 084

HAZEL STANTON LOVELL, CLAIMANT
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.;
Own Motion Order

February 23, 1981

Claimant, by and through her attorney, requests the Board
to exercise its own motion jurisdiction pursuant to ORS
656.278 and reopen her claim for.a worsened condition related
to her industrial injury of March 30, 1975. m
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. _ The medicar ·'e'viderice indi~ates that Dr. Lahiri recommends 
claimant .b~ hospitalized foi a myelogram to see if claimant 
possibly h4's a herniated _disc. On December 19, 1980 claimant 
was examin~d by the.Orthopaedic .Con~ultants who concurred with 
the recommendation of Dr. Lahiri. 

Basedion the evidence before us, the Board finds that 
tl~lmant i~ entitled to have her claim reope~ed upon the hos­
pitalizati?n for the recommenced.myelogram. 

,i 
IT rs:so ORDERED . 

. i ,. 
I CLAIM NO. I-021596 February 23, 1981 

' 1 

' FRED OZAN,1 CLAIMANT 
John Snarskis, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order (Referring for Hearing) 

1 
j . 

l . 
On January 6, 1981, the Board issued an Own Motion Order 

in the above Entitled matter referring this case to the 
He·arings D~vision. The Appeal Notice was inadvertently 
included on that order. 

Please be notified that the Appeal Notice i~ hereby 
omitted from that Order. 

I 

IT 1S 1 SO ORDERED. 
I 

WCB CASE NO. 79-3058-E 

I 
LANCE P. REYNOLDS, CLAIMANT 
Delbert J.'. Brenneman, Employer's Atty. 
SAIF, teg~l Services,·oefense Atty. 
Request for Review by SAIF 

February 23, 1981 

The S~IF Corporation 
order which determined he 
the relie,_it r~quired. 

seeks Board review of the Referee's 
did- not have jurisdiction to grant 

I 
' 

I 
I 
I 

I 
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# .The medica!‘'evidence indicates that Dr. Lahiri recommends
claimant .be hospitalized for a myelogram to see if claimant
possibly has a herniated disc. On December 19, 1980 claimant
was examined by the'Orthopaedic .Consultants who concurred, with
the recommendation of Dr. Lahiri,

Based ion the evidence before us, the Board finds that
cla'iraant is entitled to have her. claim reopened upon the hos­
pitalization for the recommended myelogram.

IT IS,SO ORDERED.

CLAIM NO. 1 021596 February 23, 1981

FRED OZAN,i CLAIMANT
John Snarskis, Employer's Atty.
SAIF, Legal Services, Defense Atty. .
Amended Own Motion Order (Referring for Hearing)

On January 6, 1981, the Board issued an Own Motion Order
in the above entitled matter referring this case to the
Hearings Division. The Appeal Notice was inadvertently
included oh that order.

Please be notified that the Appeal Notice is' hereby
omitted from that Order.

1 • ■

IT IS' SO ORDERED.

WCB CASE NO. 79 3058 E February 23, 1981

LANCE P. REYNOLDS, CLAIMANT
Delbert J.! Brenneman, Employer's Atty.
SAIF, Legal Services,'Defense Atty.
Request for Review by SAIF

The SAIF Corporation seeks Board review .of the Referee's
order which determined he did not have jurisdiction to grant
the relief it required.
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Board, after de novo review, reverses,the Referee's 
order. ·TDe case cited, Lynn: w. Fletcher/ WCB Case No. 79-1808, ,·~·-· 
is not on point with this case. The Fletc~er caie conceined the W 
issue of attorney fees payable by one insurance carrier to.an-
other and should not be used to determine the issu'e before us. 
In the instant case, the Board finds that th~ Referee does have 
jurisdiction to hear the matter and has considered remanding this 
case to him for a decision. However, the Board feels that it is 
preferable to do whatever possible to prevent prolongaLion 0f 
litigation and has chosen to decide the case on the merits. 
Under the set of facts in this case, the Board concludes that 
the basic concept of equity is of primary importance~ The 
period of time in question was unquesti.onably the responsibility 
of Royal Globe and there is no reason they should be unjustly 
enriched because SAIF paid the compensation for them. SAIF is· 
entitled to be reimbursed for any payments made on and after 
August 3, 1977, except for any duplicate payments made to claim-
ant by Royal Globe. 

ORDER· 

The order of the Referee, dated Ju-ly. 24., ·198,0, is reversed. 

Royal Globe Indemnity is hereby ordered to pay to SAIF 
Corporation all sums paid by SAIF to claimant or as reimbursment 
to others as temporary total disability of claimant for periods 
on and after Au~ust 3,· 1977. This does not include any amounts 
which may have been made as duplicate payments to claimant by 
Royal Globe. 

WCB CASE NO. 80-10, 596 

ADA C. DEL RIO, CLAIMANT 
Thomas A. Caruso, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Denying Dismissal 

February 23, 1981 

A motion to dismiss SAIF 1 s request for ·review was received 
by the Board on the ground that the request for review was 
untimely filed. 

Due to the 30 days falling within a weekend, the request 
is considered timely, and this case will be entered on the 
docket and reviewed as requested. 

Therefore, claimant's request for dismissal of the request 
for review in this matter is denied. 

IT IS SO ORDERED. 
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The Board, after de novo review, reverses the Referee's
order. The case cited, Lynn W. Fletcher/ WCB Case No. 79 1808,
is not on point with this case. The Fletcher case concerned the
issue of attorney fees payable by one insurance carrier to•an­
other and should not be used to determine the issue before us.
In the instant case, the Board finds that the Referee does have
jurisdiction to hear the matter and has considered remanding this
case to him for a decision. However, the Board feels that it is
preferable to do whatever possible to prevent prolongation of
litigation and has chosen to decide the case on the merits.
Under the set of facts in this case, the Board concludes that
the basic concept of equity is of primary importance; The
period of time in question was unquestionably the responsibility
of Royal Globe and there is no reason they should be unjustly
enriched because SAIF paid the compensation for them. SAIF is
entitled to be reimbursed for any payments made on and after
August 3, 1977, except for any duplicate payments made to claim­
ant by Royal Globe.

ORDER .

The order of the Referee, dated July. 24 , '198.0., is reversed.

Royal Globe Indemnity is hereby ordered to pay to SAIF
Corporation all sums paid by SAIF to claimant or as reimbursment
to others as temporary total disability of claimant for periods
on and after August 3,' 1977. This does not include any amounts
which may have been made as duplicate payments to claimant by
Royal Globe.

February 23, 1981WCB CASE NO. 80 10, 596

ADA C. DEL RIO, CLAIMANT
Thomas A. Caruso, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Denying Dismissal

A motion to dismiss SAIF's request for  review was received
by the Board on the ground that the request for review was
untimely filed.

Due to the 30 days falling within a weekend, the request
is considered timely, and this case will be entered on the
docket and reviewed as requested.

Therefore, claimant's request for dismissal of the request
for review in this matter is denied.

IT IS SO ORDERED.

m
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·, wc~\'~~SE NO. 80-:---1803 - . F.ebrtiary 23, 1981 
I 

. I .. 
BARBARA RUf,P, ,CLAIMP,.r-{T 
Dennis Reese, Employer's Atty. 
SAIF, ~Legal -Services; Defense Atty. 
Order of ofsmissai -

! 
The Board received claimant's request for review on 

February 5, 1981. Although service on the Board was t.::..mely, 
the service on the other parties was late. ORS .656~289 
requires timely service on all parties. Therefore, this 
request for Board·review is hereby dismissed, and the order 

.of. the· Referee is final by operation of law. . . I 
. ' . . _· \ . . 

IT IS SO ORDERED. 

WCB CASE ·Nos. 80-1854 & 80-1855 

I 
VENDA SHACKELFORD, CLAIMANT· 
Mike Dye, Claimant's Atty. 
Gary D. Hu,11, Employer's Atty. 
SAIF, Lega1l Services, Defense Atty. 
Request fo~ Review by Employer · · 

I 

February 23, 1981 

A mot:ion to dismiss board review of the above entitled case 
was receiv~d by th~ Board February 3, 1981 with the contention 
that the employer, Dallas Nursing Home, was not served with a 
notice of ~equest for-review. · 

i 

The iequest for review by the SAIF.Corporation dated 
January ·19,, 1981 shows service on Dallas Nursing Horne.. There­
fore, the _request to dismiss is hereby denied, and this 
matter wifl be placed on the review docket to be reviewed by 
the Board :in due course. 

,-523--: 

# hd WCBvGASE NO. 80r 1803 February 23 1981

BARBARA RUI^P, ,CLAIMANT
Dennis Reese, Employer's Atty.
SAIF, 'Legal^Services, Defense Atty.
Order of Dismissal

The Board received claimant's request for review on
February 5, 1981. Although service on the Board was timely.,
the service on the other parties was late. , ORS .656.289
requires timely service on all parties. Therefore, this
request for Board*review is hereby.dismissed, and the order
,Gf: the ,Referee is final by operation of law.

IT IS SO ORDERED,

WCB CASE NOS. 80 1854 & 80 1855 February 23, 1981

VENDA SHACKELFORD, CLAIMANT
Mike Dye, Claimant's Atty.
Gary D. Hull, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

A motion to dismiss board review of the above entitled case
was received by the Board February 3, 1981 with the contention
that the employer, Dallas Nursing Home, was not served with a
notice of request for review.

The request for review by the SAIF 'Corporation dared
January  19,, 1981 shows service on Dallas Nursing Home., There­
fore, the request to dismiss is hereby denied, and this
matter will be placed on the review docket to be reviewed by
the Board in due course.

#
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CASE NO. 795835 February 23, 1981 

MICHAEL TORHAN, CLAIMANT 
Galton, Popick & Scott, Claimant's ~ttys. 
SAIF, Legal Services, Defense Atty. 
Amended Order on Review 

This is an amendment to the Board's Order on Review-dated 
February 6, 1981 in which a provision for attorney's fee was 
inadvertently omitted. 

Claimant's attorney is hereby awarded a sum.equal to 25% 
of the increased compensation grafited claifuant in·the February 
6, 1981 Order on Review, payable out of that increased compen­
sation. 

IT IS SO ORDERED. 

WCB ·cASE NO. 80-1338 

LORRAINE ADAMSON, CLAIMANT 
Ronald M. Somers, Claimant.' s Atty~ 

·Roger warren, Employer's Atty.· 
SAIF, Legal Services, ·Defense Atty. 
Request for Review by Claimant 

February 25, · 1981 

The claimant seeks Board·review of the Referee's order 
which affirmed the Determination Order denying the ·claim on 
'the ground that claimant's injury was not a compensable injury 
within the meaning of the Act. The issue is whether claimant's 
fall on a public street before working hours was a compensable 
injury.· 

The facts of this case are not in dispute: 

On January 15, 1980, following a severe snow storm, cla:mant 
arrived in front of her place of employment at a cherry proces­
sing plant in The Dalles where she had worked for eight years. 
Finding one employee parking lot filled with snow and the place 
where she usually parked to have no.vacancies, she parked para­
llel to the curb on the west side of Madison Street. Employeris 
plant facilities are located on both sides of Madison Street. 
Claimant worked in a plant building located on the east side 
of the street. 
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WCB CASE NO. 795835 February 23, 1981

MICHAEL TORHAN, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Amended Order on Review

This is an amendment to the Board's Order on Review dated
February 6, 1981 in which a provision for attorney's fee was
inadvertently omitted. ‘

Claimant's attorney is hereby awarded a sum. equal to 25%
of the increased compensation granted claimant in the February
6, 1981 Order on Review, payable out of that increased compen­
sation.

IT IS SO ORDERED.

February 25, 1981WCB CASE NO. 80 1338

LORRAINE ADAMSON, CLAIMANT
Ronald M. Somers, Claimant's Atty.
Roger Warren, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant seeks Board review of the Referee's order
which affirmed the Determination Order denying the claim on
the ground that claimant's injury was not a compensable injury
within the meaning of the Act. The issue is whether claimant's
fall on a public street before working hours was a compensable
injury. 

The facts of this case are not in dispute:

On January 15, 1980, following a severe snow storm, claimant
arrived in front of her place of employment at a cherry proces­
sing plant in The Dalles where she had worked for eight years.
Finding one employee parking lot filled with snow and the place
where she usually parked to have no.vacancies, she parked para­
llel to the curb on the west side of Madison Street. Employer's
plant facilities are located on both sides of Madison Street.
Claimant worked in a plant building located on the east side
of the street.

0
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It wa~ claJE1e,n.-t,,.L9r:cust-omaryr1practic.e to arrive e·a,rly en­
ough each morning to stop for a 20 or 30 minute visit at the 
P)..,anJ,~s bu::;ine_ss;,9Jfrtce before reporting to work across the 
9 ... ~~~f!i!-: t<., N~,~. aJli,1~gipJPYE:'!es go to the off ice before work, and. 
t};i~Fr ~ ... s;J.11~ ;;-~gµ,;i.f~~nt~ ti:i?t a .,_p!).ant worker do so. 

• • 
I. • 

On th~- day of the accident, rather than walk on the side-
walk adjacent to the curb where cla_imant had parked, ·she walked 
down a traffic lane of the street because the sidewalk was 
covered in; snow, on, her way to visit .the office .. . . . ' . 

I. ' ' 
. After. walking approximately two car lengths, claimant 
slipped on;the icy surface and fell on the ~ublic street. 
She told the personnel manager about her fall.· When the 
8 o'clock bell rang, she crossed back over Madison Str~et and. 
reported to work for about three hours before going home be­
cause she ~as not feeling well~ At 3:30 she call~d the per­
sonnel.man~ger to·tell her she could not move. Her husband 
was called/home and took her to the emergency room of the 
local hospital. 

. ' 

The g~neral rule.is that injtiries sustained off the 
employer's:premises'while traveling to or from work are not 
compensable. Rohrs v. SAIF, 27 Or. App. 505 (1973}. Some 
cases have: recognized an exception to this general rule arid 
suggested injuries are compensable when they occur on a public 
·street. adj i3,Cent · to the employer I s premises if the' employer ex­
ercised control or partial control over thestreet where the 
injury occ~rred. Kri~gen· v. SAIF~ 28 Or. App. 19 (1977); 
Willis v. SAIF, 3 Or. App. 565 (1970). 

' 
· Claimant argues that her employer exercised.partial con­

trol over the public street where she fell based upon evidence 
I -

that the e~ployer spread salt on that street later on the day 
of claimant's fall. The Board finds this evidence insufficient 
to establi'sh partial control based on the same policy reasons 
that prohibit use of "subsequent repairs" evidence in tort 
litigation:• . 

' 
Even if the element of partial qontrol were. p·resent, 

there is an additional reason claimant's injury is not compen­
sable. At the time of her fall, claimant w~s not walking to­
ward the plant building where she worked on the· east side of 
Matj.ison Street. Claimant was instead traveling in the opposite 
direction 'for a purely social purpose--a visit in the plant 
office. , 

Based' on both the location of the accident (off premises, 
public st~eet, no employer control) a~d the naiure of claim­
ant's activities (pursuit of personal· interests, rather than 
employer iinterests) , the Board fin.ds that 'claimant's injury is 

I . . • 

not compensable. . 

;..525-

o
It was claimaii;ti|^s  ;Customaryspractice to ar^rive early en­

ough each morning to stop for a 20 or 30 minute visit at the
plant^'s businessApff ice before reporting to work across the
s^treet.No;t aI^,emp^loyees go to the office before work, and 
there^^ds^no r^guir^ment^that a ^plant worker do so.

On the day of the accident, rather than walk on the side­
walk adjacent to the curb where claimant had parked, she walked
down a traffic lane of the street because the sidewalk was
covered in; snow, on ^ her way to visit the office. 

O

O

After.walking approximately two car lengths, claimant
slipped on;the icy surface and fell on the public street.
She told the personnel manager about her fall. ' VJhen the
8 o’clock bell rang, she crossed back over Madison Street and.
reported to work for about three hours before going home be­
cause she v/as not feeling well. At 3:30 she called the per­
sonnel manager to tell her she could not move. Her husband
was called:home and took her to the emergency room of the
local hospital.

The general rule,is that injuries sustained off the
employer'si premises'while traveling to or from work are not
compensable. Rohrs v. SAIF, 27 Or. App. 505 (1973). Some
cases have' recognized an exception to this general rule and
suggested injuries are compensable when they occur on a public
street.adjacent to the employer's premises the employer ex­
ercised control or partial control over the street where the
injury occurred. Kringen' v. SAIF, 28 Or. App. 19 (1977);
Willis v. SAIF, 3 Or. App. 565 (1970).

Claimant argues that her employer exercised,partial con­
trol over the public street where she fell based upon evidence
that the employer spread salt on that street later on the day
of claimant's fall. The Board finds this evidence insufficient
to establish partial control based on the same policy reasons
that prohibit use of "subsequent repairs" evidence in tort
litigation.

Even if the element of partial control were present,
there is ah additional reason claimant's injury is not compen­
sable. At the time of her fall, claimant was not walking to­
ward the plant building where she worked on the' east side of
Madison Street. Claimant was instead traveling in the opposite
direction for a purely social purpose  a visit in the plant
office.

Based on both the location of the accident (off premises,
public street, no employer control) and the nature of claim­
ant's activities (pursuit of personal interests, rather than
employer interests), the Board finds that claimant's injury is
not compensable.
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The order of the Referee. dated, Juiy. 2, ·. 1-98 0 .is a.ff irmed. 

. . ·~. 

OWN MOTION NO. 81'-0O35M 
CLAIM NO. D 68938 

HOWARD ALDERSON, CLAIMANT , 
SAIF, Legal Services, Defense Atty. 
OWn · Motion Order . . · 

·Febr~ary 25, 1981 

Clairnan t requests the Boarc. to exer.ci:se i t·s own motioi-i. 
juFisdiction pu_nrnant to ORS 656.278 and"_¾'eopen·h'is' claiin_"fbr 
a worsen~d conditior1 arising out of hi~. fndustrial inju.ry • of 
December 20, 1974 ~hich·n~cessitated surgeii. · ' ' · 

The medical evidence indicates that.claimant underwent 
surgery for repair of a left:inguinal hernia, recurrent, which 
Dr •. McAllister found to_ be directly _'rel~ted. t,o his previo·µs· re­
pair surgery in December 1974. 

The, B~ard ·concludes that the hospitalizatiori, '?urg~iy ·and 
medical.car~ ~nd treatrn~nt.~ili be"provided under t~e. p~civisions 
of ORS,656.245 and the ·claim will not_ be reopened. The Board 
lacks pertinent infbrciaiion·r~~arding' tl~imant's ~mPloyment or 
lack thereof and, until this information•is provided, 2iaimant 
is not entit~ed_to compensati9n for ~emporary tota1 disability. 

. . ~ . 
IT'IS. SO· ORDERED . 

. CLAIM NO. C 322560 

WILLIAM'A. FRANKS, CLAIMANT 
Steven C.-,Yates, Claimant's Atty. 
SAIF, Legal Servicesj·Defense Atty. 
Own.Motion Order 

February 25, 1981 

l:la:i'.n,ant, qy and through. hi!:> at torne.y ,- ,requests th(:. 
Board· to reopen his claim ,pur.suant . to 0:C'l'.S · 65,6. 2 7 8 for a 
worsened condition arising, out of his compensable indus\.rial 
injury of August 1971. ·' 

-526-

• ORDER
The order of the Referee dated,July,2, 1980 .is affirmed.

February 25, 1981■ OWN MOTION NO. 81'“0035M
CLAIM NO. D 68938

HOWARD ALDERSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own'Motion Order ,

Claimant requests the Board to exercise it's own motion
jurisdiction pursuant to ORS 656.278 and .reopen'h'is' claim, ‘for
a worsened condition arising out of his... industrial injury of 
December 20, 1974 which necessitated surgery.

The. medical evidence indicates that.claimant underwent
surgery for repair of a left 'inguinal hernia, recurrent, which
Dr. McAllister found to be directly .'related, to his previous' re '
pair surgery in December 1974.

The Board 'concludes that the hospitalization, surgery and
medical,care and treatment,will be provided under the. provisions
of ORS.656.245 and the 'claim will not be reopened. The Board
lacks pertinent infdrmation regarding' claimant's employment or
lack thereof and, until this information'is provided, claimant
is not entitled,to compensation for temporary total disability.

IT'IS SO ordered! ' ■

February 25, 1981• CLAIM. NO. C 322560 •

WILLIAM A. FRANKS, CLAIMANT
Steven C. Yates, Claimant's Atty.
SAIF, Legal Servicesy•Defense Atty.
Own, Motion Order

Claimant, by and through.his attorney requests the
Board to reopen his claim .pursuant .to ORS 65.6.278 for a,
worsened condition arising out of his compensable industrial
injury of August 1971. ...t ,  .
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I 
I 
I • • 

The Board, ,a1f.ter :,reviewing, the record, denies claimant's 
request_ ·fo~ the Board. to exercise its own motion jurisdiction. 
The·.0videncer.indicates• that claimant has not: been empioyed 
·since 1975iand is~ th~refore, not entitled to ~ompensation 
for: 'cernporary•. totah.disabili ty. __ . Claimant is entitled, how­
ever, to c6ntinued psychological care and treatment under 
the provisions of ORS 656.245 so long as it is causally linked 
to his 1971 injury. 

I . 

IT rs/ SO"ORDERED. 

CLAIM NO. C 363657 

ERNEST GAGE, CLAIMANT 
SAIF; Lega1l Services, Defense Atty. 
Own Motioni Determination· 

Febr~·ary 2 5, 1981 

The Board issued its Own Motion Order on September 22, 
1980 reopening claimant's claim on July 3L, 1980 when he was 
ho;;pi tali zed. ·. 

The claim has now been submitted for closure and it is 
the recomm~ndation of the Evaluation Division-of the Workers' 
Compensation Department that claimant be granted compensation 
for tempor~ry total disability from July 31, 1980 through· . 
November 21, 1980 and to an additional award of-6·.75° for 5% 
loss of th:e left foot for a total award to da t"e of 5 7. S % • 

The ~bard concurs· with the award granted for permanent 
partial d{sability but must deny any compensation for temporary 
t6tal dis~bility .. The evidence in the record is insufficient 
as to clai1mant' s employment or lack .thereof. If this informa.:. 
tion can de provided to the Board with proof of actual. t~~e 
loss from 1work, the Boa_rd will consider it. 

i 

IT~~ SO ORDERED. 

-si7-.-

# The Board, ia'fter : reviewing , the record, denies claimant's
request, for the Board.to exercise its own motion jurisdiction.
The' .evidence " indicates' that claimant has not been employed
since 1975i and is> therefore, not entitled to compensation
for: temporary ■ totaTi.disability . . .Claimant is entitled, how­
ever, to continued psychological care and treatment under
the provisions of ORS 656.245 so long as it is causally linked
to his 1971 injury.

IT IS S0‘ORDSRED.

CLAIM NO. C 363657 February 25, 1981

ERNEST GAGE, CLAIMANT
SAIF, Legal Services, Defense Atty,
Own Motion’ Determination

The Board issued its Own Motion Order on September 22,
1980 reopening claimant's claim on July 31, 1980 when he was
hospitalized, i •

The claim has now been submitted for closure and it is 
the recommendation of the Evaluation Division of the Workers'
Compensation Department that claimant be granted compensation
for temporary total disability from July 31, 1980 through'
November 2j, 1980 and to an additional award of '6.75 for 5%
loss of the left foot for a total award to date of 57.9%.

I •

The Board concurs' with the award granted for permanent
partial disability but must deny any compensation for temporary
total disability.  The evidence in the record is insufficient
as to claimant's employment or lack  thereof.' If this informa­
tion can be provided to the Board v;ith proof of actual, time
loss from .work, the Board will consider it.

IT IS SO ORDERED.
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CLAIM NO. DC 3.97390 

ARCHIE D. 'LAPPING, CLAIMANT_, 
SAIF, Legal Services,_ Defense Atty~ 
Amended Own Motion Determination 

F~bruary;-25, 1981 

Th~ Board issued its Own Motion Determination on the 
above-entitled ~atter on October 22, 198Q. That order granted 
claimant compensation for temporary total 'disability commenc­
ing November 12, 1979. 

Subsequently claimant requested that the temporary total 
disability compensation be commenced as of June 12, 1979 instead 
of November 12~ 1~79. The SAIF Corporation objected to the 
June 12, · 197 9 date ·but was not· opposed1-'.t0. changing the commence­
ment date to July 11, 1979. 

'I'he Board finds the medical·- report of Drti Brookhart ~n­
suff icient to commence temporary tota--f. disa·bi) .. ity' as of June 12, 
1979 but finds when claimant sought treatment from Dr. Cherry on 
July 11, 197 9 to b_e the proper date for reopening. 

Therefore, the Board hereby .amends .its Own Motion Determina­
tion to reflect claimant's entitlement to compensation for 
temporary t-0t~l disability commencing July 11, 1979. --

IT IS SO ORDERED . 

. CLAIM NO .. A 872730 F~bruary 25, 1981 

JOHN D. MIZAR,: _CLAIMANT· 
Galton, Popick '& Scott' _Claimant Is' Attys. 
Lang, Klein, .. et.- al, . Employer,' s A:ttys .· 
SAIF, Legal Services, Defen~e .Atty. · 
Own Motion Determination 

Claimant's claim was originally remanded to SAIF for 
acceptance with compe~sation for temporary total disability 
commencing August 15, 1977 by the Board's Order 0,1 Rc-"!view 
dated February 16, 1979. Thi& order indicated that closure 
would be pursuant to ORS 656.278. 

The claim has now been submitted for closure and it is 
recommended by the Evaluation Division of the Workers' Compensa­
tion Department that claimant be granted compensation fa~ tem­
pora~y total dLsability from August 15, 1977 through January 
27, 1981 less time worked, and an award of 30% loss of function 
of an arm for unscheduled disability in addition to orevious 
awards. The Board concurs with this recommendation.- ' 

· , :...:52 8- . 

ARCHIE D. LAPPING, CLAIMANT./ , , J
SAIF, Legal Services,. Defense Atty.
Amended Own Motion Determination  

SAIF CLAIM NO. DC ,397390 February 25, 1981

The Board issued its Own Motion Determination on the
above entitled matter on October 22 , 198 0.. That order granted
claimant compensation for temporary total 'disability commenc­
ing November 12, 1979.

Subsequently claimant requested that the temporary total
disability compensation be commenced as of June 12, 1979 instead
of November 12, 1979. The SAIF Corporation objected to the
June 12,'1979 date but was not opposed' '.to...changing the commence­
ment date to July 11, 1979.

The Board finds the ■ medical*'report of Drg Brookhart in­
sufficient to commence temporary total', disability as of June 12,
1979 but finds when claimant sought treatment from Dr. Cherry on
July 11, 1979 to be the proper date for reopening.

Therefore, the Board hereby .amends .its Own Motion De.termina 
tion to reflect claimant's entitlement to compensation for
temporary total disability commencing July 11, 1979.

• IT IS SO ORDERED .• •• ' . ■

CLAIM NO. A 872730 February 25, 1981

JOHN D. MIZAR,: CLAIMANT 
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein,. et al, .Employer.'s Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant's claim was originally remanded to SAIF for
acceptance with compensation for temporary total disability
commencing August 15, 1977 by the Board's Order on Review
dated February 16, 1979. This order indicated that closure
would be pursuant to ORS 656.278.

The claim has now been submitted for closure and it is
recommended by the Evaluation Division of the Workers' Compensa­
tion Department that claimant be granted compensation for tem­
porary total d'Lsability from August 15, 1977 through January
27 , 1981 less time worked, and an award of 30% loss  of function
of an arm for unsche luled disability in addition to previous
awards. The Board concurs with this recommendation.
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i .. ;J:;: ' ORDER 
; t '. 

·, :, , Clai-m~nt-, is, ,here_by1 granted compensation for temporary -total 
di.sability: from A;ugust 15, 1977 throuc;:;h January 27, 1931, less 
time workefl..,: apd ,to an. ,award of 4 5 % total loss of an arm for 
u~scheduled ~is~bility. This award is in lieu of all p~ior 
awards. 

WCB CASE NO. 80-1538 

DIANNA M. MORTON, CLAIMANT. 
Foss,· Whit:ty &· Roess, Employer's Attys. 
SAIF, _Legal Se~vices, Defense Atty. 
Order of ~batement 

February 25, 1981 

On February 19, 1981 the Board received a ~otion fer 
Reconsideration of its Order on Review dated February 11~ 
1981. 

I 
In or:der to give fair consideratio'n to this Motion, we 

are abatin_g our Order as of the date below. 
! 

IT rs: so ORDERED. 
I • 

CLAIM NO. -C 275625 

NELSON L. MUIR,'CLAIMANT 
SAIF, Leg~1-services, ·oefense At:tY• 
Own MotiOf1; Order 

; 

February 25, 1981 

Claimant, by and through hiti attorney, requests the Board 
to exercise its own motion jurisdiction, pursuant to ORS 
656 .. 278 and reopen his claim for a worsened condition arising 
out of his 1 compensable injury of November 1970. Claimant's 
aggravatiop rights have run. 

The Bbard concludes, based on the medical evidence pro­
vided from: Dr. Weinman and the Orthopaedic Cohsulta~ts that 
there has been no worseni-ng of claimant's condition and, there­
fore, his request to reopen his claim is hereby denied. 

IT rs• so ORDERED. 
·I 
I 

-529-

:3r ORDER

• Claimant , iswhereby, granted compensation for temporary total
disability from August 15, 1977 through January 27,. 1931, less
time workedand, .to an .award of 45% total loss of an arm for
unscheduled 'disability. This award is in lieu of all prior
awards.

February 25, 1981WCB CASE NO. 80 1538

DIANNA M. MORTON, CLAIMANT,
Foss, Whitty & Roess, Employer*s Attys.
SAIF, Legal Services, Defense Atty.
Order of Abatement

On February 19, 1981 the Board received a Motion for
Reconsideration of its Order on Review dated February 11,
1981.

■■ i . ,
In order to give.fair consideration to this Motion, we

are abating our Order as of the date below.
I ,

IT IS' SO ORDERED.

February 25, 1981CLAIM NO. C 275625

NELSON L. MUIR, ■ CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

Claimant, by and through his attorney, requests the Board
to exercise its own motion jurisdiction, pursuant to ORS
656.278 and reopen his claim for a worsened condition arising
out of his^ compensable injury of November 1970. Claimant's
aggravation rights have run.

The Board concludes, based on the medical evidence pro­
vided from; Dr. Weinman and the Orthopaedic Consultants that
there has been no worsening of claimant's condition and, there­
fore, his request to reopen his claim is hereby denied.

IT is so ORDERED.
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CASE NO. 79-10, 799 

RICHARD R. PADDOCK, CLAIMANT 
Kirk A. Schmidtman, Claimant•s·Atty. 
SAIF, Legal Services, Defense Atty.·, 
Request for Review by SAIF 

February 25, 1981 

The SAIF corporation seeks Board review of the Referee's 
order which remanded claimant's claim for an alleged i~cident of 
July 25, 1979 to it for acceptance and payment for compen·sation 
to which claimant is entitled. 

The question in this case is whether claimant's work activity 
and conditions caused a worsening of: :his underlying· osteoarthritis 
resulting in an increaie 'iri pciin 't6 the·extent'that-it produced 
disability or required meai·cal' servi·ces- (empha.si•s supplied) . This 
is a medical question involving complex and riot: -totally 'J.nderstood 
medical theories (emphasis supplied). ~he answer, in any given 
case, must be provided by expert medical opinion. See Uris v. 
SAIF, 2 4 7 Or. 4 2 0 . . In th:i s case,. we have the·· op in.ion orT c_hiro­
practor I Dr. DeShaw, that the work activity worsened tr.e pre­
existing osteoarthritis at least temporarily. Dr. DeShaw's 
theory is.that the work activity·caused an infiltration of cal­
cium deposits into :th~ posterior ·joint area.· On .the other hand, 
Dr. Spady, a med~c~l doctor specializihg in orthopedics, stated 
the work activity" ... caused a worsening of the symptoms of his ~ 
osteoarthritis but did not caus~ a worsening·of the underlying W' 
osteoarthritis" (emphasis added). In Hamlin v. Roseburg LllJY\ber 
Co., 30 Or. App. 615 (1977), the Court indicates that the treat-
~ physician's opinion may be given more weight than a non-
treating physician; in some instances, even when the non-treating 
physician is a specialist. In this case, Dr. Spady is the special­
ist. ·He examined ·the claimant, had the history including Dr. 
DeShaw's reports and reviewed the x-rays. We think Dr. Spady is 
better qualified to bring medical expertise to bear on-· .the ques-
tion of whether work activity worsened a-n under lying osteoarthritis. 
We find nothing in Hamlin (supra.) which prohibits_ such a conclu-
sion. Also see Hammons v. Perini, 43 Or. App. 299, and Austin v. 
SAIF (citation omitted). 

Ad6pting Dr. Spady's opinion and appljing_ the tes~ in 
Weller. v. Union Carbide, ·2ss Or. 27 (1979), the claim is not 
compensable. The Referee's order :is reversed and SAIF.' s 
denial is restored and affirmed. 

O~.DER 
' .. 

The'_order of the Referee dated September 8, 1980 is 
reversed. 

The denial of the SAIF Corporation dated December 4, 1979 4i) 
is affirmed. 

-530-

February 25, 1981WCB CASE NO. 79 10, 799

RICHARD R. PADDOCK, CLAIMANT
Kirk A. Schmidtman, Claimant's'Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

The SAIF Corporation seeks Board review of the Referee's
order which remanded claimant's claim for an alleged incident of
July 25, 1979 to it for acceptance and payment for compensation
to which claimant is entitled.

The question in this case is whether claimant's work activity
and conditions caused a worsening of  'his underlying' osteoarthritis
resulting in an increase'in pain to' the • extent'that • it produced
disability or required medical^ services' (emphasis supplied) . This
is a medical question involving complex and hot'  totally understood
medical theories (emphasis supplied). The answer, in any given
case, must be provided by expert medical opinion. See Uris v.
SAIF, 247 Or. 420. In this case,, we have the'opinion of a chiro­
practor, Dr. DeShaw, that the work activity worsened the pre­
existing osteoarthritis at least temporarily. Dr. DeShaw's
theory is.that the work activity’caused an infiltration of cal­
cium deposits into the posterior joint area. On the other hand,
Dr. Spady, a medical doctor specializing in orthopedics, stated
the work activity "...caused a worsening of the symptoms of his
osteoarthritis but did not cause a worsening of the underlying
osteoarthritis" (emphasis added). In Hamlin v. Roseburg Lumber
Co., 30 Or. App. 615 (1977), the Court indicates that the treat 
liig physician's opinion may be given more weight than a non­
treating physician; in some instances, even when the non treating
physician is a specialist. In this case. Dr. Spady is the special­
ist. 'He examined'the claimant, had the history including Dr.
DeShaw's reports and reviewed the x rays. We think Dr. Spady is
better qualified to bring medical expertise to bear on the ques­
tion of whether work activity worsened an underlying osteoarthritis.
We find nothing in Hamlin (supra.) which prohibits, such a conclu­
sion. Also see Hammons v. Perini, 43 Or. App. 299, and Austin v.
SAIF (citation omitted).

Adopting Dr. Spady' s opinion and applying the test, in 
Weiler. v. Union Carbide, '288 Or. 27 (1979) , the claim is not
compensable. The Referee's order is reversed and SAIF.’s
denial is restored and affirmed.

■ ORDER . ' .  

The’ order of the Referee dated September 8 1980 is 
reversed.

The denial of the SAIF Corporation dated December 4, 1979
is affirmed.
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NO. 434677 

JAMES . E. POWERS,· CLAIMANT 

February 25, 1981 

SAIF, . Legal . Ser.vices,,· Defense Atty. 
Own Motionr·Determination·, , 

The Board iss 0.1ed its Own Motion Order on August 12, 1980 
reopening claimant's claim for a worsened condition arising 
out of his industrial injury of March 18, 1973 as of the date 
of his recommended hospitalization. 

The claim has now been sub~itted for closure and it is 
the recommendation of the Evaluation Division of the Workers' 
Compensation Department that claimant be granted comper,sation 
for temporary total disability from August 12, 1980 .through 
January 14, 1981 and no further award of permanent partial dis­
ability. 

The hoard concurs with the failure to grant further perman­
ent partial disability but denies granting clai~ant any temporary 
total disability at this time. The evidence of record is in­
sufficient to determine whether or not claimant was employed 
prior to his hospitalization and whether he actually lost any 
time from work. See OAR 436-83-.810(1) (b). If and when this 
information.is provided, the Board may reconsider. 

IT IS SO ORDERED. 

OWN MOTION NO. 81-0009M 
CLAIM NO. G01384 

VONE.POWERS, CLAIMANT 
Michael B. Dye, Claimant's Atty. 
Roger Luedtke, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

February 25, 1981 

Claimant, by. and through his attor·ney, requests tbe Board 
to exercise its own motion jurisdiction, pursuant to the pro­
~isions of ORS 656.278, and reopen his claim for a worsened 
condition arising out of his compensable induatrial injury of 
January 19:, 197 2. 

The one medical report submitted as evidence from Dr. 
Paluska is insufficient to support a fi~ding of a worsened con­
dition. However, claimant is entitled to medical care and 
treatment pursuant to the provisions of ORS 656.245. 

-531-

CLAIM NO. 434677 February 25 1981

JAMES E. POWERS, CLAIMANT
SAIF,  Legal Services, Defense Atty.
Own Motion^ Determination  i

The Board issued its Own Motion Order on August 12, 1980
reopening claimant's claim for a worsened condition arising
out of his industrial injury of 2^arch 18, 1973 as of the date
of his recommended hospitalization.

The claim has now been submitted for closure and it is 
the recommendation of the Evaluation Division of the Workers'
Compensation Department that claimant be granted compensation
for temporary total disability from August 12, 1980 .through
January 14., 1981 and no further award of permanent partial dis­
ability.

The Board concurs with the failure to grant further perman­
ent partial disability but denies granting claimant any temporary
total disability at this time. The evidence of record is in­
sufficient to determine whether or not claimant was employed
prior to his hospitalization and whether he actually losu any
time from work. See OAR 436 83 810(1)(b). If and when this
information ,is provided, the Board may reconsider.

IT IS SO ORDERED.

OWN MOTION NO. 81-0009M
CLAIM NO. G01384

February  5, 1981

VONE POWERS, CLAIMANT
Michael B. Dye, Claimant’s Atty,
Roger Luedtke, Employer’s Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

m

Claimant, by. and through his attorney, requests the Board
to exercise its own motion jurisdiction, pursuant to the pro­
visions of ORS 656.278, and reopen his claim for a worsened
condition arising out of his compensable industrial injury of
January 19;, 1972 .

The one medical report submitted as evidence from Dr.
Paluska is insufficient to support a finding of a worsened con­
dition. However, claimant is entitled to medical care and
treacment pursuant to the provisions of ORS 656.245.
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the Baird denie~-~i~im~nt's'request for it to 
exercise its own motion jurisdiction,- · 

IT IS SO ORDERED. 

WCB CASE NO. 79-7321 and 
OWN MOTION NO. 81-0032M 

RONALD E. ROGERS, CLAIMANT 
Keith D. Skelton, Claimant's Atty. 
Noreen K. Saltveit, Employer 1 s·Atty. 
SAIF, Legal Services~ Defense Atty. 

February 25, 1981 

Own Motion Referring for Consolidated Hearing 

Claimant, by and through his attorney, requests the Board 
to exercise its own motion jurisdiction pursuant to ORS 656.278 
and reopen his claim'for a worsened condition arising from an 
industrial injury of September 5, 1968. 

Claimant has filed an 801 alleging an injury of March 22, 
1979 and a request for hearing was filed ±n WCB Case No. ·79~7321. 

The Board finds these two cases should be consolidated and 
heard before a Hearings Referee. 

It is ordered that the Referee hold a hearing on a consoli-· 
dated basis with this own motion request and WCB Case No. 79-
7321 to take evidence on whether claimant's present conaition 
is an aggravation of the 1968 injury or a ~ew injury of March 22, 
1979 or neither. The Referee shall have a transcript of the 
proceeding prepared and, together with his. recowmendation on the 
own motion matter, submit them to the Board. The Referee, on 
WCB ·Case No. 79-7321, will prepare a separate order with appro-
priate appeal rights. · · 

IT IS SO ORDERED. 

-532_: 

Therefore, the Board denies claimant's'request for it to 
exercise its own motion jurisdiction.

IT IS SO ORDERED. ‘ ‘ ^ ..

WCB CASE NO. 79 7321 and
OWN MOTION NO. 81 0032M

February 25, 1981

RONALD E. ROGERS, CLAIMANT
Keith D, Skelton, Claimant's Atty.
Noreen K. Saltveit, Employer's'Atty.
SAIF, Legal Services, Defense Atty,
Own Motion Referring for Consolidated Hearing

Claimant, by and through his attorney, requests the Board
to exercise its own motion jurisdiction pursuant to ORS 656,278 
and reopen his claim’for a worsened condition arising from an
industrial injury of September 5, 1968.

Claimant has filed an 801 alleging an injury of March 22,
1979 and a request for hearing was filed in WCB Case No. ’79 7321.

The Board finds these two cases should be consolidated and 
heard before a Hearings Referee.

It is ordered that the Referee hold a hearing on a consoli­
dated basis with this own motion request and WCB Case Mo. 79 
7321 to take evidence on whether claimant's present condition
is an aggravation of the 1968 injury or a new injury of March 22,
1979 or neither. The Referee shall have a transcript of the
proceeding prepared and, together with his, recommendation on the
own motion matter, submit them to the Board. The Referee, on 
WCB  Case No, 79 7321, will prepare a separate order with appro­
priate appeal rights.

IT IS SO ORDERED.
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NO. PC 473316 

MICHAEL SOCIA,· CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
'SAIF ~ ·Legal Services·,• Defense Atty. 
Own Motion Determination 

February. 25, 1981 

The Board issued its own motion order on. December 10, 1980 
r~opening claimant's claim pursuant to the provisions of 
ORS 656.278. 

The claim has now been submitted for closure and it is 
the recommendation of the Evaluation Division of the Workers 1 

. Compensati6~ Depa!tment that claimant be granted ·compensation 
for temporary total disability from August 27,-1980 through 
October 9, 1980, .less time worked but no further award of 
permanent partial disability above that already awarded of 50% 
loss of the right leg. The Board concu+s. 

IT 1s·so ORDERED. 

OWN MOTION-NO. 81-0036M 
CLAI~ NO. C 305780 

EDWARD STANGL, CLAIMANT 
SAIF, Legal Services, Defense Atty._ 

·0wn Motion'.Order 

February 25, 1981 

Claimant seeks reopening of ·his claim pursuant to ORS 656.278 
for a worsened condition arising out of his industrial injury of 

. May 26, 1971. Claimant's aggravation rights have run. 

The carrier, SAIF Corporation, is not opposed to a reopening 
for the sufgery recommended by Dr. McKillop. 

Th~ B9ard declines to reopen this claim at this t~me. Claim­
ant's medical expenses for the surgery and medical car~ can and 
will ~e provided pursuant to ORS 656.245 without necessity of an 
own motion reopening. The Board cannot reopen this claim for 
additional benefits due to lack of information. We do not know 
if claimant has been employed·, if he has missed any time from 
work if employed, and therefore no compensation for te~porary 
total disability can be granted until the Board is provided with 
this information. 

IT r s-1.so ORDERED. 

-533-

MICHAEL SOCIA, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
SAIF, Legal ServicesDefense Atty.
Own Motion Determination

CLAIM NO. PC 473316 February. 25, 1981

The Board issued its own motion order on, December 10, 1980
reopening claimant’s claim pursuant to the provisions of
ORS 656.278.

The claim has now been submitted for closure and it is 
the recommendation of the Evaluation Division of the Workers’
Compensation' Department that claimant be granted ’compensation
for temporary total disability from August 27, 1980 through
October 9, 1980, .less time worked but no further award of
permanent partial disability above that already awarded of 50%
loss of the right leg. The Board concurs.

IT IS SO ORDERED.

OWN MOTION NO. 81 0036M
CLAIM NO. C 305780

February 25, 1981

EDWARD STANGL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion! Order

Claimant seeks reopening of his claim pursuant to ORS 656.278
for a worsened condition arising out of his industrial injury of
May 26, 1971. Claimant's aggravation rights have run.

The carrier, SAIF Corporation, is not opposed to a reopening
for the surgery recommended by Dr. McKillop.

The Bpard declines to reopen this claim at this time. Claim­
ant's medical expenses for the surgery and medical care can and
will be provided pursuant to ORS 656.245 without necessity of an
own motion reopening. The Board cannot reopen this claim for
additional benefits due to lack of information. We do not know
if claimant has been employed’, if he has missed any time from
work if employed, and therefore no compensation for temporary
total disability can be granted until the Board is provided with
this information.

IT IS l.SO ORDERED.

 533 



    
  

  
    

  

  

           
         

          
   

       
          

         
           
       
           
         

         
  

   

    

   
     
      
     

  

  

         
          

           
  

          
          
          

          
         
          
           
          
          
            
         

MOTION NO. 81-0O39M 
CLAIM NO. C 435926 . 

EDWIN STEVENS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

February 25, 1981 

The claimant seeks to have his claim reopened for a worsened 
condition related to his compensable industrial injury of April 
20, 1973 pursuant to the provisions of ORS 656.278. Claimant's 
aggravation rights have run. · 

The Board, after thoroughly reviewing the evidence presen­
ted, denies claimant's request to reopen his claim. The record 
indicates that claimant ceased his employment in April 1980 be­
cause of worsening of his low back pain. The medical report 
from the Orthopaedic Consultants, however, indicates that claim­
ant's back pain is due to the natural progression of his under­
lying osteoarthritis condition which is not related to his in­
d~strial injury. Therefore, the. Board declines to exercise its 
own motion jurisdiction. 

IT IS SO ORDERED. 

WCB CASE NO. 79-10, 425 

MICHAEL A. BROOKS, CLAIMANT 
Thomas E. Sweeney, Claimant 1 s Atty. 
Lang, Klein, et al, Employer's Atty. 
SAIF, Legal Services, Defense Atty-.­
Reque st for Review by Employer 

February 27, 1981 

The employer/carrier seeks review by the Board of the order 
of the Referee _which reversed its denial and remanded claimant's 
claim to it for acceptance and the payment of benefits as re­
quired by law. 

The Board, after de novo review, would modify the ~eferee 1 s 
conclusion. We find, as he did, that claimant 1 ~ clai~ is com­
pensable. We also find, however, that the surgery performed by 
Dr. Harris is not compensably related to his industria.::.. injury 
based on the evidence presented. Dr. Harris reported that syno­
vial plica, which he felt was a poorly understoon phenomenon, 
and any relationship to trauma has not been proven, and the Joe­
tor found that the injury could have been instrumental in caus­
ing the condition to become symptomatic. The Board finds, under 
the criterion set forth in Weller v. Union Carbide, 288 Or. App. -
27 (1979) claimant has not carried .his burden of proof. · 

-534-

OWN MOTION NO. 81 0039M
CLAIM NO. C 435926

EDWIN STEVENS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

February 25, 1981

The claimant seeks to have his claim reopened for a worsened
condition related to his compensable industrial injury, of April
20 1973 pursuant to the provisions of ORS 656.278. Claimant's
aggravation rights have run.

The Board, after thoroughly reviewing the evidence presen­
ted, denies claimant's request to reopen his claim. The record
indicates that claimant ceased his employment in April 1980 be­
cause of worsening of his low back pain. The medical report
fromi the Orthopaedic Consultants, however, indicates that claim­
ant's back pain is due to the natural progression of his under­
lying osteoarthritis condition which is not related to his in­
dustrial injury. Therefore, the. Board declines to exercise its
own motion jurisdiction.

IT IS SO ORDERED.

WCB CASE NO. 79 10, 425

MICHAEL A. BROOKS, CLAIMANT
Thomas E. Sweeney, Claimant's Atty.
Lang, Klein, et al. Employer's Atty.
SAIF, Legal Services, Defense Attyv
Request for Review by Employer

February 27, 1981

m

The employer/carrier seeks review by the Board of the order
of the Referee .which reversed its denial and remanded claimant's
claim to it for acceptance and the payment of benefits as re­
quired by law.

The Board, after de novo review, would modify the Referee's
conclusion. We find, as he did, that claimant's claim is com­
pensable. We also find, however, that the surgery performed by
Dr. Harris is not compensably related to his industrial injury
based on the evidence presented. Dr. Harris reported that syno­
vial plica, which he felt was a poorly understoon phenomenon,
and any relationship to trauma has not been proven, and the doc­
tor found that the injury could have been instrumental in caus­
ing the condition to become symptomatic. The Board finds, under
the criterion set forth in Weller v. Union Carbide, 288 Or. App.
27 (1979) claimant has not carried .his burden of proof.

m
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! • ORDER 

The order of the Referee, aated July 31, 1981, is modified. 

·claimant's surgery iperfo;ned by Dr. Harris is found not be 
be causally related to his compensable industrial injury. 

The attorney fee granted by the Referee at the hearing level 
is reduced from $750 granted by the Referee in his order to 
$450, payable by the employer/carrier. 

CLAIM NO. AK 909 February 27, 1981 

IRENE CORNELIUS, CLAIMANT . 
Dan O'Leary, Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion. Order 

Clai~~nt, through her attorney, has mo~ed for own ~otion 
relief. · 

Claimant was compensably injured December 2, 1974. Her 
aggravation rights have apparently expired. 

Claimant's request for own motion 
two reports from Dr. Francis P. Nash. 
claimant:s;condition is worsened, that 
are the re 9 idium of injuries sustained 
recommends surgery. 

relief is accompanied by 
Dr. Nash finds chat 
her present "comµlaincs 
December 2, 1974, 11 and 

Three months ·ago the Board requested, in writing, ~hat ~orth 
Pacific Insurance Company state its pos.i..tion. Since t'.1r~n by phone 
the Board has repeated its requ~st several times. Nor~n Pacific 
has not r~sponded. The Board.has reported.this failure to respond 
to t~e Director of the Workers 1 Compensation Department. 

Dr. N~sh's reports document a worsened condition, a casual 
relationship to the 1974 injury and the need for surgery. The 
Board finds that claimant is entitled to have her claiiu reopen~d 
upon her h9s~italization for the recommended surgery. 

IT IS SO ORDERED. 
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; . ORDER

The order of the Referee, dated July 31, 1981, is modified.
Claimant's surgery 'performed by Dr. Harris is found not be

be causally related to his compensable industrial injury.

The attorney fee granted by the Referee at the hearing level
is reduced from $750 granted by the Referee in his order to
$450, payable by the employer/carrier.

CLAIM NO. AK 909 February 27, 1981

IRENE CORNELIUS, CLAIMANT
Dan O'Leary, Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty,
Own Motion Order

Claimant, through her attorney, has moved for own motion
relief.

Claimant was compensably injured December 2, 1974. 
aggravation rights have apparently expired.

Her

Claimant's request for own motion relief is accorapanied by
two reports frora Dr. Francis P, Nash. Dr. Nash finds uhat
claimant■s;condition is worsened, that her present "ccmplainus
are the residium of injuries sustained December 2, 1974," and
recommends surgery.

Three months ago the Board requested, in writing, that North
Pacific Insurance Company state its position. Since thr n by phone
the Board has repeated its request several times. Norm Pacific
has not responded. The Board has reported this failure to respond
to the Director of the Workers' Compensation Department.

Dr. Nash's reports document a worsened condition, a casual
relationship to the 1974 injury and the need for surgery. The
Board finds that claimant is entitled to have her claiiu reopened
upon her hospitalization for the recommended surgery.

IT IS SO ORDERED.
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MOTION NO. 81-00SlM 

JAMES CROW, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

Febru~ry 27, 1981 

The SAIF Corporation has provided the Board with current 
medical reports and claimant's request for it to exercise its 
own motion jurisdiction pursuant to ORS 656.218 and reopen his 
claim for a worsened condition related to his industrial injury 
of January 3, 1975. 

On January 8, 1981, claimant underwent surgery for excision 
of a Baker's cyst which Dr. Lisac relates to his industrial in­
jury. 

The Board finds that claimant's hospitalization and medical 
expenses are to be paid under the provisions of ORS- 656.245, but 
claimant's claim will- not be reopened, and he will not be paid 
compensation for temporary total disability. ·The Board has not 
been provided with any information regarding claimant's employ­
ment status prior to his hospitalization and, therefore, does not 
know if claimant was employed and lost time from work. When and 
if this information is provided to it, the Board.will then recon-
sider claimant's entitlement to temporary total disability com- • 
pensation·. 

IT IS SO ORDERED. 

WCB CASE NO. 79-6548 February 27, 1981 

HERMAN FLEISHMAN, ·cLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order on Reconsideration 

On January 14, 1981, claimant, by and through his attorney, 
request the Board reconsider its December 16, 1980 Order on 
Review. After a thorough con$ideration of claimant's arguments, 
the Board concludes that its order should remain unchanged. 
Claimant• .. request to delete all portions of our order which 
refer to an alleged new injury is hereby denied. 

ORDER 

The order of the Board, dated December 16-, 1980, is hereby ~-
affirmed and republished. W' 
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OWN MOTION NO. 81 0051M

JAMES CROW, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

February 27, 1981

The SAIF Corporation has provided the Board with current
medical reports and claimant’s request for it to exercise its
own motion jurisdiction pursuant to ORS 656.278 and reopen his
claim for a worsened condition related to his industrial injury
of January 3, 1975.

On January 8, 1981, claimant underwent surgery for excision
of a Baker's cyst which Dr. Lisac relates to his industrial in­
jury.

The Board finds that claimant's hospitalization and medical
expenses are to be paid under the provisions of ORS' 656.245, but
claimant's claim will not be reopened, and he will not be paid
compensation for temporary total disability. The Board has not
been provided with any information regarding claimant's employ­
ment status prior to his hospitalization and, therefore, does not
know if claimant was employed and lost time from work. When and
if this information is provided to it, the Board will then recon­
sider claimant's entitlement to temporary total disability com­
pensation.

IT IS SO ORDERED.

WCB CASE NO. 79 6548 February 27, 1981

HERMAN FLEISHMAN, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order on Reconsideration

On January 14, 1981, claimant, by and through his attorney,
request the Board reconsider its December 16, 1980 Order on
Review. After a thorough consideration of claimant's arguments,
the Board concludes that its order should remain unchanged.
Claimant'., request to delete all portions of our order which
refer to an alleged new injury is hereby denied.

ORDER

The order of the Board, dated December 16, 1980, is hereby
affirmed and republished.

m
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CLAIM NO. C 183362 

GEORGE KRU~GER, CLAIMANT 
Nepom &- Ross, Claimant's Attys. 
SAIF, Legai Services, _Defense Atty~ 
Own Motion Determination 

February 27; 1981 

The Board issu~d an Own Motion Order· on November 13, 1979 
whi~h o~dered claimant's claim to be reopened upori_his enteiing 
the Pain C~nter or his-hospitalization for medical treat~ent. 

I 

Claimant was admitted to the Pain Center on ·November 3, 
1980 and w4s discharged on November 21, 1980. Upon discharge, 
his claim was submitted for closure. It is the rec·orrunendation 
of the Evaluation Division of the Workers' Compensation Depart­
ment that claimant be granted compensation for temporary total 
disability·from November 3, 1980 through November 21, 1980 _but 
not furthe~ award of permanent partial disability. 

The Board asrees with the recommendation on permanent par­
tial disability_ but denie~ claimant compensation for temporary 
total disability. The evidence of record indicates that claimant 
has not be~n gainfully employed since 1977 and, th2ref6re, he 
has sustained no time loss for which compensation is due. 

t 

IT IS SO ORDERED . 

WCB CASE NO. 78-4868 February 27, 1981 

ROBIN A. PARKER, CLAIMANT 
Dwight Ronald Gerber, C~aimant's Atty. 
Schwabe, Williamson, et al, Claimant•s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

The employer seeks Board-review of the Referee's order 
which grclnted claimant compensation equal to 96° for 3.0i un­
scheduleq shoulder-disability. The employer contends that this 
award is excessive. 
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GEORGE KRUEGER, CLAIMANT
Nepom & Ross, Claimant's Attys.
SAIF, Legal Services,.Defense Atty.
Own Motion Determination

>. CLAIM NO. C 183362 February 27> 1981

The Board issued an Own Motion Order' on November 13., 1979
which ordered claimant's claim to be reopened upon.his entering
the Pain Center or his hospitalization for medical treatment.

IClaimant was admitted to the Pain Center on November 3,
1980 and was discharged on November 21, 1980. Upon discharge,
his claim was submitted for closure. It is the recommendation
of the Evaluation Division of the Workers' Compensation Depart­
ment that claimant be granted compensation for temporary total
disability■from November 3, 1980 through November 21, 1980 .but .
not further award of permanent partial disability.

The Board agrees with the recommendation on permanent par­
tial disability, but denies claimant compensation for temporary
total disability. The evidence of record indicates that claimant
has not been gainfully employed since 1977 and, therefore, he 
has sustained no time loss for which compensation is due.

# IT IS SO ORDERED.

WCB CASE NO. 78 4868 February 27, 1981
ROBIN A. PARKER, CLAIMANT
Dwight Ronald Gerber, Claimant's Atty.
Schwabe, Williamson, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer seeks Board review of the Referee's order
which granted claimant compensation equal to 96° for 3.0% un­
scheduled shoulder disability. The employer contends that this
award is excessive.
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de novo review, the Eoard comes to a different con-
clusion that the Referee. Claimant's impairment h·as been con- ii) 
sistently rated by the doctors as mild. Additionally, there-
is strong evidence that this disability could be decreased with 
wedght loss and exercises. Claimant is relatively young with a 
high school education plus additional courses. It appears that 
claimant's symptoms have been exaggerated and, in fact, much of 
her disability is due to an unrelated back injury. She is still 
able to do cake decorating on a part time basis along with sel­
ling home interior products. It appears that the fact claimant 
is working part time is by her c~oice rather than necessitated 
by her shoulder disability. The Board concludes that claimant 
would be adequately compensated for her disability as it is 
presently with an award· equal to 64 ° for 2 0% unscheduled shoulder 
disability. 

ORDER 

The order of the Referee dated May 30, 1980 is modified. 

Claimant is hereby granted compensation equal· to 64° for 
20% unscheduled disability for injury to her right shoulder. _ 
This award is in lieu of any previous awards claimant has been 
granted for this industrial injury. 

The remainder of the Referee's order is affirmed. 

WCB CASE NO. 79-6793 February 27, 1981 

ROBERT SAUNDERS, CLAIMANT 
Randoph Pickett, Claimant's Atty. 
Schwabe, Williamson, et al,· Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

The employer, Tri-Met (self-insured), seeks Board ::-eview 
of the Referee 1 s order which remanded claimant's claim for a 
new injury in January 1979 to it for acceptance and payDent of 
all benefits as required by law and affinned the SAIF 1 s denial 
of aggravation. 

The I3oard, after de novo review, would aff irrr. anc. :1dopt 
the conclusions reached by the Referee. 
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After de novo review^ the Board comes to a different con­
clusion that the Referee. Claimant's impairment has been con­
sistently rated by the doctors as mild. Additionally, there 
is strong evidence that this disability could be decreased with
wedght loss and exercises. Claimant is relatively young with a
high school education plus additional courses. It appears that
claimant’s symptoms have been exaggerated and, in fact, much of
her disability is due to an unrelated back injury. She is still
able to do cake decorating on a part time basis along with sel­
ling home interior products. It appears that the fact claimant
is working part time is by her choice rather than necessitated
by her shoulder disability. The Board concludes that claimant
would be adequately compensated for her disability as it is
presently with an award’ equal to 64® for 20% unscheduled shoulder
disability.

ORDER

The order of the Referee dated May 30, 1980 is modified.

Claimant is hereby granted compensation equal' to 64° for
20% unscheduled disability for injury to her right shoulder.
This award is in lieu of any previous awards claimant has been
granted for this industrial injury.

The remainder of the Referee's order is affirmed.

#
WCB CASE NO. 79 6793 February 27, 1981

ROBERT SAUNDERS, CLAIMANT
Randoph Pickett, Claimant's Atty,
Schwabe, Williamson, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer, Tri Met (self insured), seeks Board review
of the Referee's order which remanded claimant's claim for a
new injury in January 1979 to it for acceptance and payment of 
all benefits as required by law and affirmed the SAIF's denial
of aggravation.

The Board, after de novo review, would affirm, and adopt
the conclusions reached by the Referee.

#
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In this case, Compliance Di vision of the Workers' Compe'i•~­
sa tion Division, on June 20, 1979, issued a 307 order w;·,'l."c'r, ·. 
designated'SAIF as the payinif agent until a h~aring co~ld i2 · 
held to determirie which carrier was responsible for cl~imant's 
condition. on· July 30, 1979 SAiF iss~ed a denial. The! Refe=ee 
in his order found that the 307 proceeding was no longe~ before 
him and th~ issue, at least as it pertained to SAIF, had be­
come compensability. 

The Board does not agree. The 307 order stands. SAIF's 
denial did not deny compensability, it denied aggrava~~on and 
contended that claimant 1 s January 1979 incident was a new in­
jury. Therefore, the issue of which carrier was responsible 
for claimant's condition was the issue before the Referee re­
gardless of Mr. Hess's attempt to be equivocal, at best, at 
the hearing. 

~ ! •. : ORDER 
- .-· .. 

The order of the Referee dated June 30, 1980 is~affirmed . 

. ~-.l ' .. ~ ... 

WCB CASE NO. 79-6171 

THOMAS .TRUESDALE, CLAIMANT 

February 27, 1981 

Samuel A. Hall, Jr., Claimant's Atty. 
Paul L. Roess, Atty. for SAIF. 
Request for Review by SAIF 

This is a denied claim and the SAIF has requesbfd · 
review of the Referee's decision which.ordered: 

" ... the denial letter of August 21, 1978 be set­
aside and the cervico-thoracic strain and atte~dant 
symptomoatology be accepted as a compensable 
injury incurred on June 22, 1978 in the course of 
the claimant 1 s employment with Lektro, Inc." 

The SAIF denied the claim by letter dated August 21, 1978, 
stating: 

~ ... that it appears your need for seeking metiical 
treatment was not a direct result of a work injury 
June 22, 1978 while employed by Lektro, Inc., or 
that your injury arose out of the course and scope 
of your employment." 

-539..; 

In this case, Compliance Division of the Workers' Compen­
sation Division, on June 20, 1979, issued a 307 order wl;ich
designated ' SAIF as the paying' agent until a hearing could be'
held to determine which carrier was responsible for claimant’s
condition. On' July 30 , 1979 SAIF issued a denial. The; Referee
in his order found that the 307 proceeding was no longer before
him and the issue, at least as it pertained to SAIF, had be­
come compensability.

The Board does not agree. The 307 order stands. SAIF's
denial did not deny compensability, it denied aggravation and
contended that claimant's January 1979 incident was a new in­
jury. Therefore, the issue of which carrier was responsible
for claimant's condition was the issue before the Referee re­
gardless of Mr. Hess's attempt to be equivocal, at best, at
the hearing.

: ■ ORDER .  

The order of the Referee dated June 30, 1980 isiaffirmed.

, *1
WCB CASE NO. 79 6171 February 27, 1981

THOMAS TRUESDALE, CLAIMANT
Samuel A. Hall, Jr., Claimant's Atty.
Paul L. Roess, Atty. for SAIF.
Request for Review by SAIF

This is a denied claim and the SAIF has requeste'd'
review of the Referee's decision which.ordered:

"...the denial letter of August 21, 1978 be set'
aside and the cervico thoracic strain and attendant
symptomoatology be accepted as a compensable
injury incurred on June 22, 1978 in the course of 
the claimant's employment with Lektro, Inc."

9

The SAIF denied the claim by letter dated August 21, 1978,
stating;

''...that it appears your need for seeking medical
treatment was not a direct result of a work injury
June 22, 1978 while employed by Lektro, Inc., or
that your injury arose out of the course and scope
of your employment."
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contended at hearing (1) that the claim was not co~pensable 
in the first instance, (2) that claimant's request for ~ 1 ,a.. 
hearing on the denial was not timely, and (3) in any event r W 
the condition treated by Dr. Rabin and any attendant dis~· 
ability is not compensably related to the alleged injury of 
June ·22, 1978. 

First, we must decide whether the request for hearing 
was timely. The Referee found it was, and we agree. The 
simple fact is the claimant did not receive the required 
written notice of denial; once he had the required written 
notice, his. attorney, in his behalf, timely filed a request 
for hearing. The fact that claimant may have known or 
suspected his claim would be denied does not satisfy the 
sta"tutory-·requirement·. - · The SA:t1;- dfd not- establisfi-· th,it .. 
claimant purposely refused to acknowledge receipt of the 
denial letter whi'ch could have allowed an inference tha -c. he 
knew the claim had been denied and schemed to avoid written 
notice. 

At the time the SAIF was advised of non-delivery of 
the letter·i of denial, it reasonably could have taken additional 
steps to attempt delivery such as simply remailing the 
letter. This observation seems the more reasonable considering 
the SAIF's contention that the mailing of the denial letter 
and the mailing of the compensation checks occurred on the 
same day. · · ·• 

The next question is whether the claimant ha~ proved a 
compensable injury on June -22, 1978 arising out of the : 
conditions of his e~ployment. At·the time claimant was 
examined by Dr. Patrick at the emergency room of· the hospital, 
his complaint is listed as 11 back pain." This was recorded 
on June 23, 1978. The· findings on examination were essen­
tially negative, yet with a notation of subjective complaint 
of 11 pain in left shoulder" and the additional observatio~ .of 
"apparently lifting yesterday 13-nd had some discomf'ort. Had 
something pop this AM. 11 Despite the negative.examination, 
pain medication was prescribed. Dr. Patrick felt the symptoms 
related by claimant were of "undetermined" cause. When Dr. 
Foster saw claimant on June 25, 1978, he secured a history 
consistent with that obtained by Dr. Patrick. He found 
objective evidence of muscle spasm in the neck with tenderness 
"at -bhe medial bounder of the scapula and the muscle is in 
some degree of spasm." D~. Foster _diagnosed "probable 
muscle spasm" and noted scoliosis. Taking the recited 
medical evidence together with the claimant's testimony, we 
affirm the Referee on the issue of compensability. 

-540.-

• 

SAIF contended at hearing (1) that the claim was not compensable
in the first instance, (2) that claimant's request for
hearing on the denial was not timely, and (3) in any event
the condition treated by Dr. Rabin and any attendant dis '
ability is not corapensably related to the alleged injury of
June 22,1978.

First, we must decide whether the request for hearing
v;as timely. The Referee found it was, and we agree. The
simple fact is the claimant did not receive the required
written notice of denial; once he had the required written
notice, his. attorney, in his behalf, timely filed a request
for hearing. The fact that claimant may have known or
suspected his claim would be denied does not satisfy the
statutory fequiremen’t. " The SAIF di'd not" establish* that" "     
claimant purposely refused to acknowledge receipt of the
denial letter which could have allowed an inference thai. he
knew the claim had been denied and schemed to avoid written
notice.

%

At the time the SAIF was advised of non delivery of
the letteriof denial, it reasonably could have taken additional
steps to attempt delivery such as simply remailing the
letter. This observation seems the more reasonable considering
the SAlF's contention that the mailing of the denial letter
and the mailing of the compensation checks occurred on the
same day. • ' '

The next question is whether the claimant has proved a
compensable injury on June 22 1978 arising out of the  
conditions of his employment. At 'the time claimant was
examined by Dr. Patrick at the emergency room of' the hospital,
his complaint is listed as "back pain." This was recorded
on June 23, 1978. The findings on examination were essen­
tially negative, yet with a notation of subjective complaint
of "pain in left shoulder" and the additional observation pf
"apparently lifting yesterday and had some discomfort. Had
something pop this AM." Despite the negative■examination,
pain medication was prescribed. Dr. Patrick felt the symptoms
related by claimant were of "undetermined" cause. When Dr.
Foster saw claimant on June 25, 1978, he secured a history
consistent with that obtained by Dr. Patrick. He found
objective evidence of muscle spasm in the neck with tenderness
"at the medial bounder of the scapula and the muscle is in 
some degree of spasm." Dr. Foster .diagnosed "probable
muscle spasm" and noted scoliosis. Taking the recited
medical evidence together with the claimant's testimony, we
affirm the Referee on the issue of compensability.
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The n~xt ou~st{on is whether.the treat~ent.provided by 

Dr. Rabin cornrn~ncing on Ap~il 10, 1979 is compensably re­
lated to the June 22, 1978 injury.· The Referee found it 
was; we disagree and reverse_.· Dr. Rab~n diag:r:iosed "acute. . 

11 

cervico-thoracic strain with attendant paraspinal myofascitis 
(emphasis supplied). Dr. Rabin'. s opinion on. causation i~ ,_ 
based on a: faulty history and his treatment is of a condition 
not found by either Dr. Patrick or Dr. Foster. There is· 
nothing in: the early medical evidence which_ support~ a 
findin~ of, a mid-back strain which, in April 1979, ·is found 
to be acut~ with the additional finding of nparaspinal 
myofascitis." We are not persuaded by Dr. Rabin's opinion. 

Although .. it is not de.terminative, we feel constrained 
to comr:ient:on the fact that claimant accepted wages, unemploy-· 
ment compensation benefits and workers' compensation benefits 
for overlapping periods of time. Even if claimant is urischooled 
in• wage replacement programs, there is no reasonable basis to 

believe that ne did not at least understand the simple meanings 
of the words. 

' 

ORDER 

The order of the Referee, dated May 19, 1980 and re­
affirmed July 21, 1980, is modified: 

The d~nial cif SAIF Corporation, dated August 21, 1978, 
is hereby set aside. 

, I 

' 
Claima-nt's claim for an injury sustained on June 22, 1978 

is remanded: to SAIF Corporation for acceptance and payment of 
comoensatio~ to which he is entitled. SAIF is direct0d to pay 
the· medicali bills of record from June 22, 1978 through June 25, 
1978. , 

The 0e~ical services provided by Dr. Rabih are not com­
pensable an~ are not SAIF Corporation's responsibility. 

I 
; 

Claimapt's attorney is hereby granted as a reasonable 
attorney fe~ for his services on Board review a sum e6ual t0 
$400, payab.le in addition to any compensation' claimant will· .::e­

ceive as a fesult of this order. 

-541-

# The next question is whether the treatment provided by
Dr. Rabin commencing oh April 10, 1979 is compensably re­
lated to the June 22 1978 injury. The Referee found it
was; we disagree and reverse. Dr. Rabin diagnosed acute
cervico thoracic strain with'attendant 'paraspinal myofascitis"
(emphasis supplied). Dr. Rabin’s opinion on causation is ,
based on a! faulty history and his treatment is of a condition
not found by either Dr. Patrick or Dr. Foster. There is
nothing in' the early medical evidence which supports a
finding of; a mid back strain which, in A.pril 1979, is found
to be acute with the additional finding of "paraspinal
myofascitis." We are nor persuaded by Dr. Rabin's opinion.

Although..it is not. determinative, we feel constrained
to comment 'on the fact that claimant accepted wages, unemploy '
ment compensation benefits and workers' compensation benefits
for overlapping periods of time. Even.if claimant is unschooled
in' wage replacement programs, there is no reasonable basis to
believe that he did not at least understand the simple meanings
of the words.

... ORDER

The order of the Referee, dated May 19, 1980 and re­
affirmed July 21, 1980, is modified.

The denial of SAIF Corporation, dated August 21, 1978,
is hereby set aside.

Claimant's claim for an injury sustained on June 22, 1978
is remanded; to SAIF Corporation for acceptance and payment of
compensation to which he is entitled. SAIF is directed to pay
the medicali bills of record from June 22, 1978 through June 25,
1978.

The me|dical services provided by Dr. Rabin are not com­
pensable and are not SAIF Corporation's responsibility.

Claimant's attorney is hereby granted as a reasonable
attorney fee for his services on Board review a sum equal to 
$400, payable in addition to any compensation’ claimant will re­
ceive as a result of this order.

f
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WCB CASE NO. 80-1327 February 27, 1981 

JAMES D. TURNBULL, CLAIMANT 
Olson, Hittle, et al, Claimant's Attys. 
SAIF, Legal Services~ Defense Atty. 
Own Motion Order 

· Claimant requested that the Board exercise its own motion 
jurisdiction, pursuant to the provisions of ORS 656.278 and 
reopen his claim for a worsened condition arising out of his 
industrial injury of July 22,·1969. 

~he Board referred this ca~e to the Hearings Division to 
be conso~idated with WCB Case No. 80-1327 for the Referee to 
take eviaence on all issues before him. 

After holding a comprehensive hearing, the Referee made 
his recormendation that, based on all the evidence presented 
to him at that hearing, that claimant's condition arising out 

· of his July 22, 1969 injury had worsened and that 9lai~ant's 
clai~ should be reopened as of the day he last worked. prior to 
his Janu~ry-2, 1979 surgery. Tne Board concurs with the well 
reasoned conclusion of the Referee. 

ORDER 

Clairnant 1 s claim is hereby remanded to the employer, a 
self-insured, for reopening commencing the date claimant last 
worked prior.to his January 2, 1979 surgery and until closure 
is authorized pursuant to ORS 656.278. 

WCB CASE NO. 80-1911 

SUSAN WARNACK, CLAIMANT 
Stoel, Rives, et.al, Claimant's Attys. 
Gary D. Hull, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

February 27, ~~81 

Th~ claimaLt seeks Board review of the Referee 1 s order 
~hich affirmed the January 3, 1980 denial of ihe claimant's 
aggravation and medical services claim. 

Claimant sustained an injury to her right knee on March 
11, 1976 which was accepted as a compensable injury and was 
closed by a Determination Order issued on June 20, 1978. When 
claimant's knee began causing her problems wifh increasing r0-
gularity and severity in the fall of 1979, she again sought 
medical treatment and sought to reoperi her clai.rn. 

-542-

• 

• 

' v 

WCB CASE NO. 80 1327 February 21 1981

JAMES D. TURNBULL, CU^IMANT
Olson, Hittle, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

' Claimant requested that the Board exercise its ovm motion
jurisdiction, pursuant to the provisions of ORS 656.278 and
reopen his claim for a worsened condition arising out of his
industrial injury of July 22, 1969.

The Board referred this case to the Hearings Division to
be conso..idated with WCB Case No. 80 1327 for the Referee to 
take eviuence on all issues before him.

After holding a comprehensive hearing, the:Referee made
his recormiendation that, based on all the evidence presented
to him at that hearing, that claimant's condition arising out
of his July 22, 1969 injury had worsened and that claimant's
claim should be reopened as of the day he last worked, prior to 
his January 2, 1979 surgery. Tne. Board concurs with the well
reasoned conclusion of the Referee.

ORDER

Claimant's claim is hereby remanded to the employer, a
self insured, for reopening commencing the date claimant last
worked prior.to his January 2, 1979 surgery and until closure
is authorized pursuant to ORS 656.278.

WCB CASE NO. 80 1911 February 27, 1981

SUSAN WARNACK, CLAIMANT
Stoel, Rives, et.al. Claimant's Attys.
Gary D. Hull, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimanr seeks Board reviev/ of the Referee's order
which affirmed the January 3, 1980 denial of the claimant's
aggravation and medical services claim.

Claimant sustained an injury to her right knee on March
11, 1976 which was accepted as a compensable injury and was
closed by a Determination Order issued on June 20, 1978. V/hen
claimant's knee began causing her problems with increasing re­
gularity and severity in the fall of 1979, she again sought
medical treatment and sought to reopen her claim.
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WCB Case No. 784721 FEBRUARY 3, 1981 

CLEVE .CLAPP, CLAIMANT 
Samuel Hall, Claimant'·s Attorney 
Lang, Klein, ~t al, Defense Attorney 
Order on Review 

Reviewed by the Board en·banc. 
' . . 

This is an appeal by.the claimant on the issue of 
extGnt 6f permanent disability. He co~tends he is permanen~ly 
and totally disabled. The Referee affirmed the Determination 
Order which had awarded him 100% loss of the right arm and 
90% unscheduled disability. The employer cross appeals 
contendtng the unscheduled disability award· is excessive. 

we:fi~d that the claimant has established by a pre9on­
derance.of the medical and lay evidence that he is permanently 
and totally disabled. 

The claimant is reminded that our finding of permanent 
total disability does not end his responsibility to make 
every reasonable effort to reduce his disability and t_o coop­
erate in all efforts to return him to suitable and gainful 
employment. To this end, we recommend the Field Services 
Division contact this claimant once again and offer its 
services. 

ORDER 

ThJ order of the Referee is modified. The claimant is 
awarded permanent total.disability compensation effective 
the date of the third Determination Order, dated June 19, 
1978. The carrier is authorized-to offset any payments made 
pursuant to the Determination Order against this award. 

' 
Claimant has apparently chunged attorneys since he first 

request~d a hearing, and his th8n current attorney submitted 
a fee agreement for approval. The Board will •thus take up the· 
questio~ of attorney fees upon receipt of a_ fe~ agreement from 
claimant's current attorney. 

I 

Cl~i-~,ant·'s attorney · · ~1 d't fe~ is entJ.~ e o an attorney ,: 
paya.ble from c lairnant' s compens0 tion. However, the Bou rd 
docs not se.t attorney fees in the: abstract; it only caL 
approve;the fee agreement between an ~ttorney and a c~ctimant. 
OAR 438;47-010(3). There is a· fee agreement between claimant 
and th~ attorney who ~epresented him at the hearing 1~vel. 
There is no fee agreement between claimant·and the different 
attorneYi who represented him on Board review in the record. 
Therefore, t~e Board defers any consideration of attorney fees 
until i~ has a fee agreement between claimant and the attorney 
who represented him on Board review. 

I -s43-· 

m WCB Case No, 784721 FEBRUARY 3, 1981

CLEVE .CLAPP, CLAIMANT
Samuel Hall, Claimant's Attorney
Lang, Klein, et al, Defense Attorney
OrderonReview

Reviewed by the Board en banc.

This is an appeal by 'the claimant on the issue of
extent of permanent disability. He contends he is permanenuly
and totally disabled. The Referee affirmed the Determination
Order which had awarded him 100% loss of the right arm and
90% unscheduled disability. The employer cross appeals
contending the unscheduled disability award' is excessive.

We I find that the claimant has established by a prepon­
derance, of the medical and lay evidence that he is permanently
and totally disabled.

The claimant is reminded that .our finding of perrrianent
total disability does not end his responsibility to make
every reasonable effort to reduce his disability and to coop­
erate in all efforts to return him to suitable and gainful
employment. To this end, we recommend the Field Services
Division contact this claimant once again and offer its
services,

ORDER

The order of the Referee is modified. The claimant is
awarded permanent total disability compensation effective
the date of the third Determination Order, dated June 19,
1978. The carrier is authorized•to offset any payments made
pursuant to the Determination Order against this award.

Claimant has apparently changed attorneys since he first
requested a hearing, and his then current attorney subiuitted
a fee agreement for approval. The Board will 'thus take up the'
question of attorney fees upon receipt o'f a fee agreement from
claimant's current attorney.

Claimant's attorney is enrifled'to an attorney fee
payable from claimant's compensation. How'ever, the Board
docs not set attorney fees in the abstract; it only car.
approve ithe fee agreement between an attorney and a claimant.
OAR 438 47 010(3). There is a' fee agreement between claimant
and the'attorney who represented him at the hearing lt;vel.
There is no fee agreement between claimant and the different
attorne^l who represented him on Board review in the record.
Therefore, the Board defers any consideration of attorney fees
until it has a fee agreement between claimant and the attorney
who represented him on Board review.'I  543  
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we have her12 is an appeal record · fraught wi tr: con­
trasting evidence, both in terms of conflicting medical opinions, 
some of which were based on less J::.han full disclosure of the 
circurn~tances, and testimony which appeals ~o be somewhat less 
than credible. 

Upon review of the record, the Board finds that.the Referee 
properly we-ighed the evidence before him, _including its in­
consistencies, and that the Referee accurately concluded that 
claimant has failed to sustain her burden of proving a valid 
aggravation claim. 

The Board, after de novo ::::-eview, affirms and adopts the 
Opinion and Order of the Referee. 

ORDER 

The order of the Referee, dated May 9, 19·9 0, is affirmed. 

WCB Case No. 79-4634 FEBRUARY 3, 1981 

'JAY SYROP, CLAIMAfT 
Robert H. Grant, Claimant's Attorney 
SAI_F Corporation 
Order on Review 

Re~iewed by Board members McCallister and Lewis. 

The claimant seeks review by the Board of the order of the 
Referee which affirmed the SAIF Corporation's denial of claim­
ant's claim on May 7, 1979. 

The Board would reverse the Referee 1 s·order and iind claim­
ant's claim is compensable. Claimant testified to sust2ining 
an injury at work on March 29, ·1979, and a co-worker testified 
that the next day claimartt toid him he hurt his back the day 
before with the lawnmower . 

. The testimony further revealed thal the night of the al­
leged injuiy, March 29, 1979, claimant went to his part-time 
job, and he ~estified he took frequent breaks and had t0 lay 
down in his van. This testimony was corroborated by the m&nager 
of the disco where claimant was emplbyed. The manager-testfied 
when claimant cam~ to work that night, he said h~ had hurt his 
back that day at work with a lawnmower. The manager further 
testified to observing claimant in pain. (ii 

The day after the alleged injury claimant saw Dr. Gilsdorf 
and gave the same history of injury as he testified to at' the 
hearing. 

-544-

What we have here is an appeal record fraught witi'. con­
trasting evidence, both in terms of conflicting medical opinions,
some of which were based on less i:han full disclosure of the
circumstances, and testimony which appeals to be somewhat less
than credible.

Upon review of the record, the Board finds that the Referee
properly weighed the evidence before him, including its in­
consistencies, and that the Referee accurately concluded that
claimant has failed to sustain her burden of proving a valid
aggravation claim.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee.

ORDER
The order of the Referee, dated May 9, 1980, is affirm.ed.

WCB Case No, 79 4634 FEBRUARY 3, 1981

JAY STROP, CLAIMANT
Robert H. Grant, Claimant's Attorney
SAIF Corporation
OrderonReview

i)
Reviewed by Board members McCallister and Lewis.

The claimant seeks review by the Board of the order of the
Referee which affirmed the SAIF Corporation's denial of claim­
ant's claim on May 7, 1979.

The Board would reverse the Referee's'order and find claim­
ant's claim is compensable. Claimant testified to sustaining
an injury at work on March 29, '1979 , and a co worker testified
that the next day claimant told him he hurt his back the day
before with the lawnmower.

The testimony further revealed that the niglit of the al­
leged injury, March 29, 1979, claimant went to his part time
job, and he testified he took frequent breaks and had to lay
down in his van. This testimony was corroborated by the manager
of the disco where claimant was employed. The manager testfied
when claimant came to work that night, he said he had hurt his
back that day at work with a lawnmower. The manager further
testified to observing claimant in pain.

The day after the alleged injury claimant saw Dr. Gilsdorf
and gave the same history of injury as he testified to af the
hearing.  544 
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The ·evidence reveals, contrary to c l'aiman t •'· s testimony, 
that on'one occasion he sought medical care; in December 197n, 
for low back pain with radiation. Claimant did not recall seek­
ing thi 9 treatment. ·Be that as it may, claimant's failur~ to 
mention.this "one time" isolated incident of medical care and 
history thereof to Dr. Gilsdorf is really insignificant to the 
issue before us. 

The Referee based his concJusion to affirm the denial on 
claimant's failure to prove by~ ·preponderance of the evidence 
that the source of his current back problems was the ''sole" 
result of the incident at work on March 29, 1979. The Board 
finds that claimant need not prove that.the sour~e of his cur­
rent problems be the sole result of that work injury. Hutcheson 
v. Weverhaeuser, 288 Or. 51 (1979). The test is, does evidence 
establish that the fact asserted is more probably true thari not? 
Claimant saw a doctor one time in December 1976 with nu evidence 
thai he,sought any further ~edical care or had any recurrent 
problem until this industrial injury, well over-two years later. 
The probability te~t is m~t. Further, it is enough that claim­
ant proved, in our opinion, that the injury of March 29, 1979 
was a contributing cause for the subsequent need for medical 
treatment~· 

ORDER 

Th~ order of the Referee dated January 25, 1980 is reversed. 

Claimant 1 ·s claim is hereby remanded to the SAIF Corporation 
for acceptance and payment of benefits as required by l~w until 
closure •is authorized pursuant to ORS 656. 268. 

J 

Claimant's attorney is hereby granted as and for a reason­
able attorney fe~ the sum of $500 at the hearing level 'and $300 
for his ~ervices at Board review, payable by the SAIF Corporation. 

WCB Case No. 80-867 FEBRUARY 3, 1981 

GEORGE WOOSLEY, CLAIMANT 
Charles Tauman, Claimant's Attorney 
Thomas J~ Mort~and, Defense Attorney 
0 rder on;· Re view 

Reviewed by Board members Mccallister and Lewis. 

~he 1 claimant seeks Board-review of the Referee's order which 
affirrned:the denial of compensability of his' hand and wrist 
conditio~. 

-545-. ~ 

The evidence reveals, contrary to claimant 's testimony,
that on'one occasion he sought medical care, in December 1976,
for low back pain with radiation. Claimant did not recall seek­
ing this treatment. 'Be that as it may, claimant's failure to
mention,this "one time" isolated incident of medical care and
history thereof to Dr. Gilsdorf is really insignificant to the
issue before us.

The Referee based his conclusion to affirm the denial on
claimant's failure to prove by a preponderance of the evidence
that the source of his current back problems was the "sole"
result of the incident at work on March 29, 1979. The Board
finds that claimant need not prove that the source' of his cur 
rent problems be the sole result of that work injury. Hutcheson
V. V7eyerhaeuser, 288 Or. 51 (1979). The test is, does evidence
establish that the fact asserted is more probably true than not?
Claimant saw a doctor one time in December 1976 with no evidence
that he,sought any further medical care or had any recurrent
problem until this industrial injury, well over•two years later.
The probability test is met. Further, it is enough that claim­
ant proved, in our opinion, that the injury of March 29, 1979
was a contributing cause for the subsequent need for medical
treatment.

ORDER

The order of the Referee dated January 25, 1980 is reversed.

Claimant's claim is hereby remanded to the SAIF Corporation
for acceptance and payment of benefits as required by law until
closure ds authorized pursuant to ORS 656.268.

Claimant's attorney is hereby granted  as and for a reason­
able attorney fee the sum of $500 at the hearing level 'and $300
for his ^services at Board review, payable by the SAIF Corporation

WCB Case No. 80 867 FEBRUARY 5, 1981
GEORGE WOOSLEY, CLAIMANT
Charles Taumah, Claimant’s Attorney
Thomas J|. Mortland, Defense Attorney
Order on Review

Reviewed by Board members McCallister and Lewis.

The I claimant seeks Board review of the Referee's order which
affirmed;the denial of compensability of his' hand and wrist
condition.

 545  
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Board would modify the conclusion reached by ti-1e Referee. 
The evidence supports a finding that claimant 1 s diagnosed con­
dition of wrist sprain or tendonitis a~ose out of his employment. 
'l'hi ~, support comes from c lai.mant' s testimony, and the tc:;timony 
of two co-workers to whom claimant made complaints of pain before 
the woodcutting incident. 

Claimant testified that the woodcutting incident aggravated 
his already painful wrist and caused him to seek medical services. 

The only medical report of record from Dr. Carter indicates 
claimant told him he was having considerable symptoms t1rior to 
the exacerbation precipitated by his cutting wood. The doctor 
felt claimant's symptoms were consequently work related and 
authorized a period of time loss. 

Based on the above, the Board concludes claimant's tendon­
itis condition did arise out of his employment but was ~on-dis­
abling. Claimant's off-the-job aggravation of woodcutting with 
a painful symptomatic wrist condition led to his seeking medical 
attention. 

ORDER 

-

The order of the Referee dated July 8, 1980 1s modified. -

The deniul issued by the carrier is modified to the extent 
that the tendonitis condition did arise out of employment but 
was non-disabling. 

WCB Case No. 78-9709 MARCH 3, 1 98 1 

MYRL C. BLUHN, CLAIMANT 
Lang, Klein, ~t al,-Claimant's Attorneys 
SAIF Corporation 
Order on Reconsideration 

On February 23, 1981, the SAIF Corporation requested th1t 
the Board reconsider its Order on R~view dated February 18, 
1981. SAIF contends ~laimant is not entitled to addi~i.0nal 
compensation for temporary total disability from Janua~~ 26, 
1978 through June 2, 1978. 

-546-

The Board would modify the conclusion reached by the Referee
The evidence supports a finding that claimant's diagnosed con­
dition of wrist sprain or tendonitis arose out of his employment.
This .sur^i^ort comes from claimant's testimony, and the testimony
of two co workers to whom claimant made complaints of pain before
the woodcutting incident.

Claimant testified that the woodcutting incident aggravated
his already painful wrist and caused him to seek medical services

The only medical report of record from Dr. Carter indicates
claimant told him he was having considerable syrriptoms prior to 
the exacerbation precipitated by his cutting wood. The doctor
felt claimant’s symptoms were consequently work related and
authorized a period of time loss.

Based on the above, the Board concludes claimant's tendon­
itis condition did arise out of his employment but was non dis­
abling. Claimant's off the job aggravation of woodcutting with
a painful symptomatic wrist condition led to his seeking medical
attention.

ORDER

The order of the Referee dated July 8, 1980 is modified.

The denial issued by the carrier is modified to the extent
that the tendonitis condition did arise out of employment but
was non disabling.

WCB Case No. 78 9709 MARCH 3, 1981

MYRL C. BL'JHN, CLAIMANT
Lang, Klein, fet al. Claimant's Attorneys
SAIF Corpoiration
Order on R e cons i. deration

On February 23, 1981, the SAIF Corporation requested th±t
the Board'reconsider its Order on Review dated February 18,
1981. SAIF contends claimant is not entitled to addicional.
compensation for temporary total disability from January 26,
1978 through June 2, 1978.

m
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concludes that the evidence in L~is case is suf­
fic~ent to establish a worsening of claimant's conditio~ as 0f 
January 2 6.. SAIF indicated that " ... it is to Le infe:r.red tnc..t 
:,he: did receive unemployment beniafits from March 25 u:-.r.-~ l /\pri 1 
9 ... 11 The Board finds that an II inference" is the most -':.hat can 
be established here. If claimant did, in fact, receiv0 double 
payments: p.ur ing this period of time, we find that thi:-; ,,hou] ri 
b~ handted a4ministratively by SAIF and not as a direc~~v~ from 
the Board. 

The Bo?rd's Order on Review is reaffirmed. 

IT IS SO OR0ERED. 

WCB Case No. 80-2274 

HENRY L. SAN MIGUEL, CLAIMANT 
Jim Slothower, Claimant's At{orney 
Narcus K. Ward, Defense Attorney 
Order on1 Review 

MARCH 3, 1 981 

Reviewed by Board members Mccallister and Lewis. 

The,SAIF Corporation (SAIF) and claimant seek Board review 
of the Referee's order which affirmed the SAIF 1 s denial. of 
claimant's claim for an.alleged injury of March_ 9, 1979 b4t 
granted claimant time loss benefits from December 13, 1979 
through February 12, 1980 plus penalties and an attorney's fee. 
Claimanticontends that he showed good cause for his late filing 
and the claim should be·determined to be compensable. "SAIF 
contends they should not be required to pay interim compensa­
tion, pe~alties and an attorney's fee based on ORS 656.265(4) (b) 

I 

After de novo review, the Board finds that the Referee's 
order sh6uld be modified. We concur with the Referee's fi~dinef 
that claimant failed to show good cause for f\ling his clai~ 
nine months after the alleged incident. Based on this conclu­
sion, the i;;:;sue of compensability is moot. However, on the 
merits of the claim, the Board finds claimant has failed to 
prove by a preponderance of the evidence that he sustained a 
compensa?le injury on March 9, 1979. 

The1Board agrees that SAIF is responsible for interim 
compensation, penalties and attorney fees under the provisions 
of ORS 6~6.262(4) and (8). However, the Bo~rd does not feel that. 
SAIF wasjnecessarily "unreasonable" in its resistance to the 
payment of compensation. The evidence indiqates that if claimant 
had not been terminated from his job in November 1979, he may 
not havelhad the surgery in December. Because of the work load 

-547-

The;Board concludes that the evidence in this case is suf­
ficient to establish a worsening of claimant's condition as of 
January 26.. SAIF indicated that "...it is to he inferred tnat
she did receive unemployment benefits from March 25 until April
9..." The Board finds that an "inference" is the most that can
be established here. If claimant did, in fact, receive double
paymentsiduring this period of time, we find that this nhouJn
be handled administratively by SAIF and not as a direcr..i.v^' from
the Board.

The Board's Order on Review is reaffirmed.

IT IS SO ORDERED.

MARCH 5, 1981WCB Case No. 80 2274
HENRY L.' SAN MIGUEL, CLAIMANT
Jim Slothower, Claimant's Attorney
Marcus K, Ward, Defense Attorney
Order oni Review

Reviewed by Board members McCallister and Lewis.

The>SAIF Corporation (SAIF) and claimant seek Board review
of the Referee's order which affirmed the SAIF's denial of
claimant's claim for an alleged injury of March, 9, 1979 bgt
granted claimant time loss benefits from December 13, 1979
through February 12, 1980 plus penalties and an attorney's fee.
Claimanttcontends that he showed good cause for his late filing
and the claim should be determined to be compensable. 'SAIF
contends they should not be required to pay interim compensa 
tio.n, penalties and an attorney's fee based on ORS 656.265 (4) (b) .

After de novo review, the Board finds that the Referee's
order should be modified. We concur with the Referee's finding
that claimant failed to show good cause for filing his ciairr.
nine months after the alleged incident. Based on this conclu­
sion, the i.ssue of compensability is moot. However, on the
merits of the claim, the Board finds claimant has failed to
prove by a preponderance of the evidence that he sustained a
compensable injury on March 9, 1979.

The!Board agrees that SAIF is responsible for interim
compensation, penalties and attorney fees under the provisions
of ORS 656.262(4) and (8). However, the Board does not feel that
SAIF wasjnecessarily "unreasonable" in its resistance to the
payment of compensation. The evidence indicates that if claimant
had not been terminated from his job in November 1979, he may
not have I had the surgery in December. Because of the work load
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claimant 1 s place of employment, he was having a difficult 
time finding an appropriate date to have the -surgery. Up to the 
date of his termination, cla~mant was not disabJ2~ and had missed 
nn t:.i.nH~ frnm vmrJ, .. EV(!ll wllr:n cl:1:inumt w,1'., in U-H· ho:-:p.it:al l"i<: v1,1:.: · 
noL missin(_J Lj_mc~ from wort per :,;c, as h(! had no job at the t2..P.1e. 
The Board does realize, however, that if claimant had been 
working, he would have been temporarily disabled by -virt~e 
of the fact that he was in the hospital and later recovering. 
Under the statute, SAIF is obligated to pay interim compensa­
tion, penalties and attorney's fees, but the Board feel that 
the Referee granted claimant an excessive amount. There is no 
evidence to grant claimant compensation back to the.date he·was 
terminated as he contends. The dates of claimant's in~erim 
compensation should remain unchanged. However, we conclude 
the penalty should be reduced to an award equal to 5% of that 
amount and the attorney fee should _be reduced to $200. 

ORDER 

The Referee's order, dated August 26, 1980, is modified. 

That portion of the Referee's order which granted a penalty 
shall be modified. Claimant is hereby granted a penalty in 
the amount of 5% of the interim compensation granted by the 
Referee's order. This is in lieu of the penalty granted b_y the --
Referee. 

The attorney fee granted by the Referee shall be reduced 
from $750 to the sum of $200. 

The remainder of the Referee's order-is affirmed. 

WCB Case No. 78-9001 

EDWIN A. P.OLLI(;8R, CLAIMANT 
David W, Hittle, Claimant's Attorney 
SAIF Corpor.ation 
Order of Abatement 

MARCH 2, 1 981 

The Boara issued its Order on Review on February 11, 1981. 
Claimant, by and through his ~ttorney,·entered a Motion on 
Reconsideration received by the Board on February·23, 1981. To 
date there has been no response from the Fund, therefore, so 
appeal rights do not run, and to give the Board ti~e to fully 
consider the merits of claimant's contentions, ~e hereby 
abate our Order on Review of February 11," 1981. An orde::- will Q-
be issued with new appeal rights. • 

IT IS SO- ORDERED. 

-548-

at claimant's place of employment, he was having a difficult
time finding an appropriate date to have the surgery. Up to the
date of his termination, clau mant was not disablecJ and had missed
no i:,i,me frr>m v;ork . l".von wluin c laimant w'.is i,n tht.' hospi. i:al iiC; was
not missing time from work per so, as he had no job at the time.
The Board does realize, however, that if claimant had been
working, he would have been temporarily disabled by .virtue
of the fact that he was in the hospital and later recovering.
Under the statute, SAIF is obligated to pay interim compensa­
tion, penalties and attorney's fees, but the Board feel that
the Referee granted claimant an excessive amount. There is no
evidence to grant claimant compensation back to the.date he'was
terminated as he contends. The dates of claimant' s ,,inter im
compensation should remain unchanged. However, we conclude
the penalty should be reduced to an award equal to 5% of that
amount and the attorney fee should be reduced to $200.

ORDER

The Referee's order, dated August 26, 1980, is 'modified.

That portion of the Referee's order which granted a penalty
shall be modified. Claimant is hereby granted a penalty in
the amount of 5% of the interim compensation granted  by the
Referee's order. This is in lieu of the penalty granted by the
Referee.

The attorney fee granted by the Referee shall be reduced
from $750 to the sum of $200.

The remainder of the Referee's order is affirmed.

MARCH 2, 1981WCB Case No. 78 9001

EDWIN A. BOLLIGER, CLAIMANT
David W. Hittle, Claimant's Attorney
SAIFCorporation
Order of Abatement

The Board issued its Order on Review on February 11, 1981
Claimant, by and through his attorney,'entered a Motion on 
Reconsideration received by the Board on February'23, 1981. To
date there has been no response from the Fund, therefore, so 
appeal rights do not run, and to give the Board time to fully
consider the merits of claimant's contentions, we hereby
abate our Order on Review of February 11, 1981. An order will
be issued with nev/ appeal rights.

m

IT IS SO ORDERED.
 548 
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WCB Case No. 79-7258 MARCH 4, 1981 

ARYE NELL COLBERT, CLAIMANT 
Bloom, Ruban~ ~t al, Clai~a~t's Attorneys 
SAIF Corporation 
Order on Reconsideration 

Claimant, by and through her attorney, moves the Board to 
reconsider its decision made in its Order on Review of February 
13, 1981'. The motion is denied. 

· The evidence indicates that claimant's job-related inj~ry 
required extensive treatment. As time went on, the .d6c~ors be­
gan to report that claimant had a functional overlay p:.:-ooler: .. 
Claimant:had a pre-existing psychological condition. 

Claimant's attorney contends in h~s motion that t~~re WitS no 
direct c6:itrary .evidence that claimant's ll,nderlying co,,di tior. was 
not wors~ned. The Board finds that there was nd direc, ~vidE~ce 
showing that her underlying psychological condition di.-~ MOrsen. 
It is tr~e that claimant was hospitalized for her psycholog~cal 
condition, but it was not due to her physical injury. ~he evi­
dence indicates t~at her depression had _oeen an on-goi~~_pro~lem 
for year~, ~ven prior .to this industrial ~njury .. 

. Thetefore, the Board finds its Order o~ Review made the 
proper d~cision and claimant fails in her contention based on 
failure qf proof. 

IT IS SO OR~ERED. 

Claim No. 75000086 MARCH 4,-_1981 

DONALD D. FAST, JR., CLAIMANT 
Pozzi, Wflson, et al, Claimant'sAttorneys 
Gates McDonald, Defense ~ttorney 
Amend~d qwn Motion Determination 

This· Amended Own Moi::ion Determination is to corr~ .... ·..: the 
te:r:m of temporary total disability frorr, that shown as July 21, 
1980 thr~~gh July 31, 1980 to.the correct d~tes of June 13,.- • 
1980 thro\ ... gh July 31, 1980. 

IT LS SO ORDERED. 
i 

-549-, 

WCB Case No. 79 7258 MARCH 4, 1981

ARYE NELL COLBERT, CLAIMANT
Bloom, Ruben, et al. Claimant's Attorneys
oklF Corporation
Order on Reconsideration

Claimant, by and through her attorney, moves the Board to 
reconsider its decision made in its Order on Review of February
13, 1981'. The motion is denied.

■The evidence indicates than claimant's job related injury
required extensive treatment. As  time went on, the doctors be­
gan to report that claimant had a functional overlay probler;..
Claimant'had a pre existing psychological condition.

Claimant's attorney contends in hi’s motion that tn^re was no
direct contrary evidence that claimant's underlying cor.dition was
not w'orsened. The Board finds that there was ^ direcn. evidence
showing that her underlying psychological condition dworsen.
It is true that claimant was hospitalized for her psychological
condition, but it was not due to her physical injury. The evi­
dence indicates that her depression had .been an on goin>j problem
for years, ^ven prior to this industrial injury,.

Therefore, the Board finds its Order on Review made the
proper decision and claimant fails in her contention based on
failure of proof.

IT IS SO OR .ERED

Claim No. 75000086 MARCH 4 1 981

DONALD D. EAST, JR., CLAIMANT
Pozzi, Willson, et al, C 1 aimah t ' s A11 o rney s
Gates McDonald, Defense Attorney
Amend.ed Own Motion Determination

This' Amended Own Morion Determination is to corre.. u the
term of temporary total disability froiTi that shown as July 21,
1980 through Julv 31, 1980 to.the correct dates of June 13,
1980 through July 31, 1980.

IT IS SO ORDERED.
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Case No,· 79-6216 

MICHAEL L. HATHAWAY, CLAIMANT 
Jan Baisch, Claimant's Attorney 
SAU' Corporldl.on 
Order on Review 

Rev~ewed by the Board en bane. 

MARCH 4, 1 981 

SAIF seeks Board review of the Referee's ~~der which: 
(1) Rated claimant's disability at 15%.loss of function in each 
hand caused by Reynaud's syndrome; and (2) <lire~ted SAI~ to pay 
outscandin~ medical bills plus a penalty and aLtorney fees fer 
not havins preyiously done so. 

The Board ?ffirms the rati~g of c;aimant's disAbil_ty. We 
do ,,ot co1c . .'.)letely agree with the Referee's analysi"s and ration­
ale; ra thcr, we ~-.gree with and a.:!opt the analysis and ratior .... le 
contained in claimant's brief before the Board. 

Th8 Board reverses the Ref~iee's order to pay med~cal 
bi:i~, a penalty and attorney feds. To~1ard the end oi t~e ~ear­
ing, the Referee stated: 

"And following an off-the-record discussion betwee, .. 
the claimant and his attorney, it is agreed that a 
the issue of nonpayment of the medical bills has W 
been withdrawn. So, our sole issue ~~11 be the 
extent of disability." 

The claimant's brief before the Board concedei _hat thi2 issue 
was withdrawn at the hearings level,· and obliquely concedes ~hat 
th.:i s portion of the Referee's order is erroneo'..:::s. The most 
charitable thing that can be said is that th~ Referee forgot 
what he r.a.d said the "sole issue" was between the conclusion 
of the hearing a~d the issuance of his Opinion and Order. 

ORDER 

The Referee's rating of claimant's scheduled disability 
is affirmed. The remainder of the Referee's order is reversed. 

· -550-

WCB Case No.' 79 6216 MARCH 4. 1981

MICHAEL L. HATHAWAY, CLAIMANT
Jan Baisch, Claimant’s Attorney
SAIFCorporatiori
OrderonReview

Reviewed by the Board en banc. .  

SAIF seeks Board review of the Referee's 'order. whi ch:
(1) Rated claimant's disability at 15% loss of function in each
hand caused by Reynaud' s syndrome; and (2) directed SAT- to pay
oursranding medical bills plus a penalty and attorney fees for
not having previously done so.

The Board affirms the rating of claimant's disabii ty. We
do not completely agree with the Referee's analysis and ration­
ale; rather, we :.gree with and adopt the analysis and raticn.:<le
contained in claimant's brief before the Board.

The Board reverses the Referee's order to pay medical
bills, a penalty and attorney fees. Tov'ard the end of the hear­
ing, the Referee stated: . .

"And following an off the record discussion between
the claimant and his attorney, it is agreed that
the issue of nonpayment of the medical bills has
been withdrawn. So, our sole issue will be the
extent of disability."

The claimant's brief before the Board concedes ^hat thin issue
was withdrawn at the hearings level,' and obliquely concedes that
this porLion of the Referee's order is erroneous. The most
charitable thing that can be said is that the Referee forgot
what he had said the "sole issue" was between the conclusion
of the hearing and the issuance of his Opinion and Order.

ORDER

The Referee's rating of claimant's scheduled disability
is affirmed. The remainder of the Referee's order is reversed.

m
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Case No. 79-10,454 MARCH 4~ 1·991 

GARY L.· ~UMBLO, CLAIMANT 
Brian t.· Pocock, Claimant's Attorney 
SAili' CorporRtion 
Order on Review 

Reviewed by the Board en bane. 

The: SAIF Corporation seeks Board review ·of the Referee• s 
order which renanded claimant's aggravation claim to it for 
acceptance and payment of compensation. The Board reverses the 
order of the Referee. 

Claimant originally injured his back in December 1975 when 
he twisted it while wo.rking 6n a ladder. There is v~ry little 
medical information in the record about claiMant's condition at 
that time. The diagnoses were muscle spasm or strain. Claim­
ant's treatment was conservative, apparently consisting of 
muscle relaxant medication, pain m~dication and physical .therapy. 

During .1978 and 1979 claimant was treated by Dr. Edward 
M. Geller,· a chiropractor. Dr. Gelier's reports are ~he only 
medical·evidence offered in support of claimant's -aggravation 
claim. Dr. Geller found claimant's condition was worsened based 
solely o~ ciaimantts history. Dr. Geller failed to relate 
claimant~s current pr9blems to his 1975 injury except by history. 
Indeed, not havi~g examined or treated claimant before 1~78 nor, 
so far as the Board can tell, having reviewed the prior ~edical 
reports, there is little or nothing Dr. Geller could say (except 
to repeat claimant's history) that would be probative ~hat claim­
ant's condition had worsened in a compensable sense. The Board 
is not pTrsuaded by Or. Geller's reports. 

' 
ThelBoard finds the report of Dr. Darrell T. Wein~an more 

persuasiye. Dr. Weinman, an-orthopedist, treated claimant at 
the timeiof his 1975 injury. He again examined claimant in 
connection with claimant's aggravation claim. Dr. Weinman fcund 
no compensable aggravatiJn, He stated: 

"X-rays from this off.::..ce dated January 9, 1976 
have been compared to the lateral x-ray from 

Dr. Ge11Jr 1 s offi~e ~1ich was taken July 13, 1979. 
Narrowing at L4-5 is noted on both films and ~hey 
can be s~perimposed showing no additiJnal narrow­
ing at L4-5 in the interval. LS-Sl can likewise 
be superimposed and there has been no change on 
this fil~. Ob~ique x-rays have been obtained here 
~oday anq compared with the oblique x-rays•taken 
in 1976 qnd no subluxation or narrowing of the 
facet jo~nts at L4-5 or LS-Sl is noted on these 
films, i.je., · no change between the x:...rays o·t 1976 
and 1979 ·1 

-551-

WCB Case No. 79 1 0,454 MARCH 4,. 1981

GARY L.MUMBLO, CLAIMANT
Brian L. Pocock, Claimant's Attorney
PATFCorporation
OrderonReview

Reviewed by the Board en banc.

The; SAIF Corporation seeks Board review of the Referee's
order which remanded claimant's aggravation claim to it for
acceptance and payment of compensation. The Board reverses the
order of the Referee.

Claimant originally injured his back in December 1975 when
he twisted it while working on a ladder. There is very little
medical information in the record about claimant's condition at
that time. The diagnoses were muscle spasm or strain. Claim­
ant's treatment was conservative, apparently consisting of 
muscle relaxant medication, pain medication and physical .therapy

During ,1978 and 1979 claimant was treated by Dr. Edward
M. Seller, a chiropractor. Dr. Gel.ler's reports are zhe only
medical'evidence offered in support of claimant's aggravation
claim. Dr.^Geller found claimant's condition was worsened based
solely on claimant's history. Dr. Geller failed to relate
claimant's current problems to his 1975 injury except by history,
Indeed, not having examined or treated claimant before 1978 nor,
so far as the Board can tell, having reviewed the prior medical
reports, there is little or nothing Dr. Geller could say (except
to repeat claimant's history) that would be probative that claim­
ant's condition had worsened in a compensable sense. The Board
is not persuaded by Dr. Geller's reports.

The^ Board finds the report of Dr. Darrell T. VJeinman more
persuasive. Dr. Weinman, an orthopedist, treated claimant at
the timeiof his 1975 injury. He again examined claimant in
connection with claimant's aggravation claim. Dr. Weinman found
no compensable aggravation. He stated:

I "X rays from this offoce dated January 9, 1976
have been compared to the lateral x ray from

Dr. Geller's office which was taken July 13, 1979.
Narrowing at L4 5 is noted on both films and zhey
can be superimposed showing no additional narrow­
ing at L4 5 in the interval. L5 S1 can likewise
be superimposed and there has been no change on
this film. Oblique x rays have been obtained here
today and compared with the oblique x rays■taken
in 1976 and no subluxation or narrowing of the
facet joints at L4 5 or L5 S1 is noted on these
films, i.e., no change between the x rays of 1976
and 1979.
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of the.cervical spine have been revi~¼~i 
here and, on re-examination, ,.:specially on ··_he 
forward flexion view and the x-rays ta~en on; Janu-. 
ary 9, 1976, there seems to be a .bit of narrowing 
between CS-6. This is an equivocal finding. A_ 
new flexion lateral·taken today shows spurring.ind 
narrowing which has been progressive, at CS-6, and 
there is a definite interval change in that·x-ray. 

11This patient's evaluation above shows some contra·­
dictory · physical findings, s~ecifically the straight 
leg raising test. · It seems to be positive for back. 
?ain at 30° bilaterally, yet the confirmatory test 
which is called Brittain's test is nega~ive. The 
two should be the same if there is a true organic 
or physical problem with the ~ack. Tnis would· 
probably· indicate that he does not have nerve root 
pressure. He has normal reflexes. 7he ranse of 
motion of his lumbar spine is• less. th,:m it· wai.; back 
in· 1976, especially on forward flexion.· Whether 0r­
n9t this can be called an objective physical find­
.ing is debatable. 

"·· .it is my opinion that his .injury of December 17i 
1975 was an aggravation of probable p~e~exist~ng 
degenerative disc disease at L4-5 and that h,:. re­
pbvered from it. The ~atest exacerbution.is.prob~ 
ably. not related·to his accident of.December 17, . 
1975 but merely another. in a long series 9f exacer~ 
bations of low .back pain and stiffness that he will 
probably go through because of ~is degenerati~e 
disc disease at L4-5 which is stable.· .. 

" ... I fc~l the patient has had some ~rogre~sion of a 
C5-6 problem on x-ray but this hasn't ~een ac6om~ 
panied by~ worsening of his subjective complaints. 
lie has lack of objective physical findings in the 

·neck area. His lumbar problem has stayed statioriary 
on x~ray but has continued to cause exacerbations 
and remissions of low back pain whicr. I think are 
not. related to his _injury of December 17, . 19 7 5. " 

-552-· 

"X rays of the. cervical spine have been reviev;. ,'d
here and, on re examination, ^specially on 'Xae
forward flexion view and the x rays taken on; Janu .
ary 9, 1976, there seems to be a bit of narrowing
between C5 6. This is an equivocal finding. A .
new flexion lateral‘taken today shows spurring, and
narrowing which has been progressive, at C5 6, and
there is a definite interval change in that‘x ray.

’’This patient's evaluation above shows some contra­
dictory • physical findings, specifically the straight
leg raising test. It seems to be positive for back, 
pain at 30° bilaterally, yet the confirmatory test
which is called Brittain's test is negative. The
two should be the same if there is a true organic
or physical problem with the back. Tnis would ■
probably indicate that he does not have nerve root . .
pressure. He has normal reflexes. The range of ;
motion of his lumbar spine is less than it'was back
in 1976 , especially on forward flexion.' V7hether or 
not this can be called an objective physical find 
‘ing is debatable.

"...it is my opinion that his .injury of December 17,
1975 was an aggravation of probable p're existing
degenerative disc disease at L4 5 and that h.;. re­
covered from it. The latest exacerbation, is . prob. 
ably, not related'to his accident of.December 17,  
1975 but merely another, in a long series of exacer r
bations of low .back pain and stiffness that he will
probably go through because of  his degenerative
disc disease at L4 5 which is stable. ■ .

"...I feel the patient lias had some progression of a
C5 6 problem on x ray but this hasn't .been accom­
panied by a worsening of his subjective complaints.
He has lack of objective physical findings in the
neck area. His lumbar problem has stayed stationary
on x ray but has continued to cause exacerbations
and remissions of low back pain which I think are
not. related to his injury of December 17, 1975."
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Weinman was more qualified than Dr. Geller by training. 
De. Weinman was in a superior pwsition, having treatefr claimant 
at the time of his original injury. Dr. Vieinman presented 
reasoning and analysis, including comparis6ns of x-rays~ to 
s~pport his conclusion; relatively speaking, Dr. Geller presented 
none. The Board finds the report of Dr. Weinman so overwhelm­
ingly more persuasive that, even if the burden of proof were 
switched, we could affirmatively say that no compensable aggra­
vation was proven. 

ORDER 

Th~ order of the Referee, dated June 27, 1980, is reversed. 

The denial of the SAIF. Corporation, dated November· 2 6, 
1979, is. affirmed. 

WCB Case No. 78-7877 

MICHAEL D. NATIONS, CLAIMANT 
Dick Goss~ Claimant's Attorney 
SAIF Corporation 
Order on Review 

Reviewed by the Board en bane. 

MARCH 4, 1981 

The SAIF Corporation seeks Board review of the Referee'~ 
order which remanded claimant's aggravation claim to it for 
acceptan

1
ce and payr,,ent of compensation. The Board reverses 

the order of the Referee. 

Claimant sustained an on-the-job injury to his left anr~.i~ 
in September 1975. Clairnant sustained an off-the-job :;_;,jury 
to his left ankle in July 1978; his left ankle "just Cfd.,e out" 
and he f~ll while running down the highway after,his c~r had 
broken down. 

I 

Clai~ant's brief succinctly states the issu~: 
I 

"There is only one issue to be decided. here, 
and it is purely a question of fact: ,was 
there a laxity in the ankel from the initial 
compensable injury which caused the ankle to 
give out in 1978?" 

-553-

m Dr. V'7einman was more qualiried than Dr. Geller by training.
Dr. Weinman was in a superior position, having treated claimant
•at the time of his original injury. Dr. Weinman preseiited
reasoning and analysis, including comparisons of x~rays> to
support .his conclusion; relatively speaking, Dr. Geller presented
none. The Board finds the report of Dr. Weinman so overwhelm­
ingly more persuasive that, even if the burden of proof were
switched, we could affirmatively say that no compensable aggra­
vation was proven.

ORDER

The order of the Referee, dated June 27, 1980, is reversed.

The denial of the SAIF. Corporation, dated November'26,
1979, is affirmed.

WCB Case No. 78 7877 MARCH 4, 1981

MICHAEL D. NATIONS, CLAIMANT
DickGoss , Claimant'sAttorney
SAIF Corporation
Order on Revie w

Reviewed by the Board en banc.

The SAIF Corporation seeks Board review of the Referee 5
order which remanded claimant's aggravation claim to it for
acceptance and payraent of compensation. The Board reverses
the order of the Referee. .  .

Claimant sustained an on the job injury to his left ankle
in September 1975. Claimant sustained an off the job iajury
to his left ankle in July 1978; his left ankle "just cfa . e out"
and he fell while running down the highway after his car had
broken down.

Claimant's brief succinctly states the issue:

"There is only one issue to be decided here,
I and it is purely a question of fact:  VJas
there a laxity in the ankel from the initial
compensable injury which caused the ankle to
give out in 1978?"
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is no direct medical evidence of laxity as ~- result 
of the •l::i75 cor.-ti::it:nsable injury. In_stead, clair:.ant's case is 
circumstantial. In 1975 there was "moderate tenderness to 
palpation over the-area of talofibuL:ir ligament;" in• 1978 there 
w<.1:; "siqnil:iccint .liqamcntou:; injury to tllc <1ntc:rior. t;iluf.i.LcJ1.ar 
and calcaneof ibui.ur - ligaments" ( emphas.i s suppl i-.:.:d) . In addi­
tion to this evidence of injury to the same ligament~ ,-,the 
claimant testif iE:d that his ankle had been "floppy" · since his 
1975 injury and ~hat theic was· no other apparent reason·for his 
1978 fall. The Referee found claimant credible. 

This is an impressive circiimstanti ::11 case but not enough, 
the Board finds, to tip the scale in claimant's favor. Claim­
ant saw no physicians about his ankle condition betwee~ his 
treatment in 1975 and his fall in 1978. Clair:i"ant had \,;__,n 

ribbons in track and field events in high school, primarily 
as a spriJ:ter. In 1978, when he was about 30 years old, he 
was sufficiently involved in recreational running to select 
that means of going for help after his car broke down. The 
Board is not persuaded that such a skillful and experi~nced 
runner would not have sought any medical attention for the 
continuing ankle problem between 1975 and 1978 that claimant 
testified to experiencing. 

ORDER -

The order of the Referee, dated May 19, 1980~ is reversed. 

The denial issued by the·SAIF Corporation, dated September 
15, 1978, is affirmed. 

WCB Case No. 79-9409 
WCB Case No. 79-1579 
WCB Case No. 78-8036 

JAMES F. RAIFSNIDER; CLAIMANT 

MARCH 4, 1981 

Richard A, Carlson, Claimant's Attorney 
Robert H. Fraser, Defense Attorney· 
Order on Review 

Reviewed·_ by the Board en bane. -

This case is before us for review. The record is a hopeless 
and unintelligible mess. This Board has better things to do with 
its finite resources than to attempt to issue a decisic~ that 4'i 
bring~ order to this chaos. We will therefore only state our 
conclusions. 

-554-

There is no direct medical evidence of laxity as a result
of the ’l;:>75 coiTijJtnsable injury. Instead, claimant's case is
circumstantial. In 1975 there was '"moderate tenderness to
palpation over the area of talofibular ligament;" in^1978 there
was " si(|ni I'.i.cant ligamentous Injury to tlie anterior, talofibu lar 
and calcaneofibuiar ligaments" (emphasis supplied). In addi­
tion to this evidence of injury to the same ligament,'the
claimant testified that his ankle had been "floppy" ‘'since his
1975 injury and that there was no other apparent reason for his_
1978 fall. The Referee found claimant credible.

This
the Board
ant saw no
treatment
ribbons in
as a sprin
was suffic
than means
Board is n
runner wou
continuing
testified

is an impressive circumstantial case but not enough,
finds, to tip the scale in claimant's favor. Claim 
physicians about his ankle condition between his

in 1975 and his fall in 1978. Claimant had Wwn
track and field events in high school, primarily

ter. In 1978, when he was about 30 years old, he
iently involved in recreational running to select
of going for help after his car broke down. The

ot persuaded that such a skillful .and experienced
id not have sought any medical attention for the
ankle problem between 1975 and 1978 that claimant

to experiencing.

ORDER

The order of the,Referee, dated May 19,.1980, is reversed.

The denial issued by the’SAIF Corporation, dated September
15, 1978, is affirmed.

WCB Case No. 79 9409
WCB Case No. 79 1579
WCB Case No. 78 8036

MARCH 4, 1981

JAMES F. RAIFSNIBER'i CLAIMANT
Richard A. Carlson, Claimant's Attorney
Robert H. Fraser, Defense Attorney
Order on Review

Reviewed, by the Board en banc.'

This case is before us for review. The record is a hopeless
and unintelligible mess. This Board has better things to do with
its finite resources than to attempt to issue a decision that
brings' order to this chaos. We will therefore only state our
conclusions.
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contends that his low back condition ana nis right 
shoulder condition are compensable. The Board finds ttat hi~ 
low bac~ condition is not compensable because: '(l) We are not 
persuaded oy the medical evidence that it aros8 out of and in 
the course of employment; and (2) claimant's various and assorted 
claims for his low back condition were not timely. Tr~e Board 
finds that claimant's shoulder condition is compensable. 

I r • • 

Th~ greatest'mystery in this case--unexpla~ned anywhere in 
the record-.-is that while, on the one hand, the employer seemed 
tQ be ai~ying claimant's shoulder claim, on the other hand a 

·oete~mirlation Order issued on the extent of claimant's shoulder 
·dis.ability. The Referee found that claimant was 25% permanently 
partially disabled· because of his shoulder condition. The Board 
agrees. 

Th~ Referee ordered that the insurer pay a penalty and 
attorney fee because of unreasonable refusal to pay compensation. 
The Board finds that there was genuine and understandable 
confusion abbut what claimant was claiming, when he was· claiming 
it, and what the basis of the claims was. We, therefore, concludB 
that any:. refusal to pay compensation, albeit cr.coneous as to 
claimant'' s shoulder condition, was not unreasonable. 

ORD:t;R 

The several denials issued by the insurer with respect 
to_ claimant I s low back condition are affirmed; the Referee's 
contrari finding is reversed. Any denials issued by the in­
surer with respect to claimant's shoulder condition are reversed. i . 

Cla:imant is awarded permanent partial disability equal to 
80° for 25% unscheduled disability for injury co his r~ght . 
sho~lder~ In. all othe~ respects, the Determination Order dated 
SeptembeF 17, 1979 is affirmed. 

I 
Cla~mant's fee agreement with his attorney is approved, 

and claimant shall pay his attorney, out of the increased compen­
sation a~arded, the sum of $1,000.00. This fee is for represent­
ation at1both the hearings level and on Board ~eview. This fee 
is in lieu of fees awarded by the Referee . 

. , 
I 

-555-

L 

#

Claimant contends that his low back condition and his right
shoulder condition are compensable. The Board finds that his
low back condition is not compensable because: (1) We are not
persuaded oy the medical evidence that it arose out of and in 
the course of employment; and (2) claimant's various and assorted
claims for his low back condition were not timely. The Board
finds that claimant's shoulder condition is compensable.

The greatest'mystery in this case  unexplained anywhere in
the recqrd . is that v/hile, on the one hand, the employer seem.ed
to, be denying claimant's shoulder claim, on the other hand a
Determination Order issued on the extent of claimant's shoulder
disability. The Referee found that claimant was 25% permanently
partially disabled' because of his shoulder condition. The Board
agrees.

The Referee ordered that the insurer pay a penalty and
attorney, fee because of unreasonable refusal to pay compensation.
The Board finds that there was genuine and understandable
confusion about what claimant was claiming, when he was' claiming
it, and what the basis of the claims was. We, therefore, concludc
that any', refusal to pay compensation, albeit erroneous as to
claimant's shoulder condition, was not unreasonable.

I ORDER

The several denials issued by the insurer with respect
to claimant's low back condition are affirmed; the Referee's
contrary finding is reversed. Any denials issued by the in­
surer with respect to claimant's shoulder condition are reversed.

i

Claimant is awarded permanent partial disability equal to
80° for 25% unscheduled disability for injury ro his r ight
shoulder'. In. all other respects, the Determination Order dated
September 17, 1979 is affirmed.

j_
Claimant's fee agreement with his attorney is approved,

and claimant shall pay his attorney, out of the increased compen­
sation awarded, the sum of $1,000.00. This fee is for represent­
ation atjboth the hearings level and on Board review. This fee
is in lieu of fees awarded by the Referee. .
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Case No. 80-1803 MARCH 4, 1·981'. 

BARBARA RUPP, CLAIMANT 
Dan DeNorch, Claimant's Attorn~y 
R i d g way K • Ro l e y , · J r • , D e f e n s ·e A t t o r n e y 
O rd e r Va ca t in g ·Ord er o f Di s mis s a 1 

On February 23, 1981 the Board granted the motion of 
'the employer arid insurer to dismiss claimant·•s request for 
Board, review. Subsequently we received c_lairnant' s argument 
in opposition to the motion to dismiss. we·treat claimant's 
argument as a motion to reconsider our o;r-der of dismi•s_:s_al. 
And, upon reconsideration, we vacate our prior order.· 

. . . : ' . 

The issue is whether failure to serve copies of~ 
request for Board review on all adverse parties within 30 
days is jurisdictional. · 

The Referee's decision in this case was entered on 
January 9, 1981. Claimant's prose reque~t for Board review 
is dated February 3, 1981, postmarked Febiu;ry 4,· 19~1 and 

· was received by the Board on February 5, 19_8i.· _ '.I'he po-stmark 
date is 26 days after the Referee's decision~ · 

The motion to dismiss documents that claimant did not 
mail copies of her request for Board review to the employer 
and insurer until February 11, 1981. That was 33 days after 
the Referee's decision~ · 

In··short~ claimant served her ~equest_·for B6ard,~~view 
arr t~e ·Board.within 30 days, b~t did not serve copii~ upon 
the adverse parties until after 30 days~ 

• < •• 

· There ar~ two relevant statutes. 
in part: 

ORS 656.289(3).provides 

"The order fof the Referee] is final unless, 
,,,,i thin 30 days after the date on which a copy of 
the order is mailed to the parties, one of _the 
parties requests a review by the bbard under ORS 
65 6 . 2 9 8. " 

ORS.656.295(2) provides: 

"The request for review shall be mailed to the 
Board and copies of the request ihall be mailed to 
all parties to the proceeding before. the referee." 

-556-

WCB Case No. 80 1803 MARCH 4, V98V m
BARBARA RUPP, CLAIMANT
Dan DeNorch, C1 aimant’s • A11orney
Ridgway K. Roley,Jr., Defense Attorney
Order Vacating ‘Order of Dismissal

On February 23 1981 the Board.granted the motion of
'the employer and insurer to dismiss claimant''s request for
Board.review. Subsequently we received claimant's argument
in opposition to the motion to dismiss. We'treat claimant's
argument as a motion to reconsider our order of dismissal.
And, upon reconsideration, we vacate our prior order,

The issue is whether failure to serve copies of a
request for Board review on all adverse parties within 30
days is jurisdictional. *

The Referee's decision in this case was. entered on
January 9, 1981. Claimant's pro se. request for Board review
is dated February 3, 1981, postmarked February 4,' 1981 and
v;as received by the Board on February 5, 19.81.' . The postmark
date is 26 days after the Referee's decision.' ' ' '

The motion to dismiss documents•that claimant did not
mail copies of her request for Board review to the employer
and insurer until February 11, 1981. That was 33 days after
the Referee's decision.

• In''short, claimant served her request 'for Board, review
on the  Board.within 30 days, but did not serve copies'upon
the adverse parties until after 30 days,

#

There are two relevant statutes,
in part:

ORS 656.289 (3) 'provides

"The order [of the Referee] is final unless,
within 30 days after the date on which a copy of
the order is mailed to the parties, one of .the
parties requests a review by the board under ORS
656.298. " . ■ • •

ORS.656.295(2) provides:

"The request for review shall be mailed to the
Board and copies of the request shall be mailed to
all parties to the proceeding before, the referee."
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the requirement of service on the ~oard _w:ithin 30 
days is clear, and although the requirement of service on 
the other parties at some point is clear, the statutes do 
not expressly requlie~vice on the other parties within 30 
days. . · 

This Board's rules take a lenient attitude toward 
service deadlines. OAR 436-83.:..700 (2) provides: "The 30 
days of ORS 656.289(3) is satisfied ~pan mailing the request 
[ for re'view] to the Board." In other words,_ postmark controls. 

And although not here directly relevant, OAR 436-83-505 
-provides in part: "Aggravation claims filed through the 

-. Board .. shall be forwarded forthwith to the DRE/SAIF and 
conside·red filed under ORS -656.273 (4) on the date rece) .. ved 
by the Board." 

Consistent with there being no express statutory require­
ment that the parties be served within 30 days, and consistent 
with the lenient attitude of our·rules, ~he Board now concludes 
that failure to serve the parties within 30 days does not 
defeat this Board's jurisdiction. A different question 
might be·presented if there were grossly unreasonable delays 
in serving a party with a request for Board review; but we 
do not think the three day delay involved in this case was 
unreasonable. A different question might be presented if a 
party who did not receive timely service established prejudice; 
but the employer and insurer involved in this case do not 
claim prejudice. 

ORDER 

Thi? Board's order of dismissal, dated February 23, 
1981 isivacated. 

I 

-
WCB Case No. 80-4999 MARCH 4, 1 981 

PHILLIP B. STEVENS, CLAIMANT 
I 

Ha·rold w. Adams, Claimant's Attorney 
SAIF Co~poration 
Order on Review 

Rev~ewed by the Board en bane. 
I 
' 

The: claimant seeks Board.review of the Referee•~ order 
which di~mis~ed his request for hearing. -Claimant apparently 
contends 1 ent1tlement to temporary total disability compensation, 
penaltie} and attorney ·fees. 

I _ 

I 
I 
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Although the requirement of service on the Board within 30
days is clear, and although the requirement of service on
the other parties at some point is clear, the statutes do
not expressly requIFe service~on the other parties within 30
days.

This Board's rules take a lenient attitude toward
service deadlines. OAR 436 83 700 (2) provides: "The 30
days of ORS 656.289(3) is satisfied upon mailing the request
[for re'viev;] to the Board." In other words, postmark controls.
And although not here directly relevant, OAR 436 83 505
provides in part: "Aggravation claims filed through the
Board..shall be forwarded forthwith to the DRE/SAIF and
considered filed under ORS 656.273(4) on the date received
by the Board."

Consistent with there being no express statutory require­
ment that the parties be served within 30 days, and consistent
with the lenient attitude of our rules, the Board now concludes
that failure to serve the parties within 30 days does not
defeat this Board's jurisdiction. A different question
might be ’presented if there were grossly unreasonable delays
in serving a party with a request for Board review; but we
do not think the three day delay involved in this case was
unreasonable. ■ A different question might be presented if a
party who did not receive timely service established prejudice;
but the employer and insurer involved in this case do not
claim prejudice.

ORDER

This Board's order of dismissal, dated February 23,
1981 isivacated.

WCB Case No. 80 4999 MARCH 4, 1981

PHILLIP B. STEVENS, CLAIMANT
Harold W. Adams, Claimant's Attorney
SAIF Corporation
Order on Review

Reviewed by the Board en banc.

The| claimant seeks Board review of the Referee's order
which dismissed his request for hearing. Claimant apparently
contends;entitlement to temporary total disability compensation,
penalties and attorney fees.
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Board finds that the Referee's Amended Opinion and 
Order makes an erroneous analysis reg~rding deferred cases. 
A claim which is deferred by a carrier does not stop tte ·obliga­
t..ion of the carrier to process the claim accord:Lng to statute. 
The claim must be accepted or denied within 60 da~s. This was 
not done in this case. However, because claimant was·batk tc 
~ork and missing no time, there is nothing pn which this Boart 
can base a penalty. Moreover, the Board will not award attorney 
fees wher. an attorney's efforts do not result i:i any payment 
to his 0r her client. 

The Refer~e•s order should have s~ated that claimant is 
not entitled to additional tempo~ary total disabilit~ bompen­
sation- or penal ties and attorney fees, rather than- 'di:sm'iss the 
request for hearing. ·, · 

Despite our disagreement with some of the Referee 1 s 
analysis, we agree with the Referee's conclusion·. : Because 

. of this appeal, it is obvious-that claimant is dissatisfied 
··' ~,i th that conclusion, but we find claimant's contentions 

about his entitlement to additional benefits to be unintelli-
gible. Therefore, the Board agrees with the.Referee that 

•1· ~ • cl'aimant take nothing from these proceedings. . -,,· 

ORDJ"::R 
..... 

t:' 

'. j •• :-•• , .... ·:. 
The Referee's order of August 21, 1980 as· amended. .. ,:~:· 

S_eptember 12, 1980 is affirmed. · ', .. ;:. 

WCB Case No. 79-2960 
WCB Case No. 79-6587 

OLENN R. STOSE, CLAIMANT 

MARCH 4, 1981 

Rloom, Ruben, et nl, Claimani'sAttorneys 
SAI.F Corporation 
Order on Reconsid~ration 

Claimant,· by and through his attorney, requests, by Motion 
for Reconsideration dated February 20, 1981, that the Board 
reconsider its Order on Review of February 12, 1981 and find 
that claimant's ~sychologic~l condition is compensably related 
to his industrial injury of June 27, 1977.· 

After giving due consideration· to this re~uest, the Boar~ 
concludes that claimah~'s contentions are without merit, and our 

·~decision in this matter· is unchanged. 

IT IS SO ORDERED. 
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The Board finds that the Referee's Amended Opinion and
Order makes an erroneous analysis regarding deferred cases,
I\ claim which is deferred by a carrier does not stop the obliga­
tion of the carrier to process the clai.m according to statute.
The claim must be accepted or denied within 60 days. This was
not done in this case. However, because claimant was’back to
work and missing no time, there is nothing on which this Board
can base a penalty. Moreover, the Board will not award attorney
fees v/hen an attorney's efforts do not result i.n any payment
to his or her client.

#

The Referee's order should have seated that claimant is
not entitled to additional temporary total disability compen­
sation or penalties and attorney fees, rather than dismiss the
request for hearing.

Despite our disagreement with some of the Referee's
analysis, v/e agree with the Referee's conclusion . '• Because
of this appeal, it is obvious that claimant is dissatisfied
with that conclusion, but we find claimant's contentions
about his entitlement to additional benefits to be unintelli­
gible. Therefore, the Board agrees with the’Referee that
claimant take nothing from these proceedings. '■  ■  

ORDER • •
* 1

The Referee's order of August 21 , 198 0 as'amended'
September 12, 1980 is affirmed.

WCB Case Wo. 79 2960
V/CB Case No. 79 6587

MARCH 4, 1981

GLENN R. STOSE, CLAIMANT
Bloom, Ruben, et al, Claimant'sAttorneys
BATE Corporation
Order on Reconsideration

Claimant, by and through his attorney, requests, by Motion
for Reconsideration dated February 20, 1981, that the Board
reconsider its Order on Review of February 12, 1981 and find
that claimant's psychological condition is compensably related
to his industrial injury of June 27, 1977.'

After giving due consideration' to this request, the Board
concludes that claimant's contentions are without merit, and our
decision in this matter' is unchanged.

IT IS SO ORDERED.
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Case No. 80-2667 MARCH 4, 1 981 

BLAINE J. VOGT, CLAIMANT 
Greg Vest, Claimant's Attorney 
SA I F C o r

1 
po r a t i o n 

Order on Review 

I 
. I 

Reviewed by Board Members Mccallister and Lewis. 

I 
The claiman~ seeks Board review of the Referee's order 

which affirmed the SAIF Corporation's March 5, 1980 denial of 
his all~ged aggravation claim~ 

. T' I d . f d. ,· ff. d d h ne Boar, a ter e novo review, a irrns an a opts t.e 
Opinion! and Order of the Referee. _ 

ORS 656.298(5) dictates that the Board review only the 
evidenck before the Referee at the time of the hearin_g. It is 
the Boa~d's practice to cbnsider new evidence only when bot~ 
partiesl agree that it do so. Claimant had an opportur.i.ty to 
solicit ·.a~ditional reports from Dr. Danner ar.d Dr. Shaw pcieir to 
the hearing. He failed to do this and SAIF Corporation o~je~Ls 
to the 1submission of these new reports now. The Board hereby 
den~es ~laimant's request to consider new evidence. 

ORDER 

The order of the Referee, dated Julv ll .. 1980, is affir1.~ed. 
l 
j 

WCB Case No. 78-04721 

CLEVE E. -.CLAPP, CLAIMANT 
Samuel !Hall, Jr,, Claimant's Attorney 
Lang, Klein, et al., Defense Attorney 

' Corrected Order on Review 

I 
Th~s Corrected 

the original Oider 
~981 instead of as 

I 
commence as of the 

. . 
Order on Review is 
on Review in this 
shown as February 
date shown below. 

IT IS SO ORDERED. 

-559-

to show the correct date of 
matter as being March 9, 
3, 1981. Appeal rights 

BLAINE J
Greg Wes

WCB Case No. 30 2667

VOGT, CLAIMANT
t, Claimant’s Attorney

MARCH 4, 1981

SAIF Corjporation
Order on' Review

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of the Referee's order
which affirmed the SAIF Corporation's March 5, 1980 denial of
his alleged aggravation claim;

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee.

ORS 656.298(5) dictates that the Board review only the
evidence before the Referee at the time of the hearing. It is
the Board's practice to consider new evidence only when both
parties agree that it do so. Claimant had an opportunity to 
solicit additional reports from Dr. Danner and Dr. Shaw pric>r to
the hearing. He failed to do this and SAIF Corporation ocjecns
to the submission of these new reports now. The Board hereby
denies claimant's request to consider new evidence.

ORDER

The order of the Referee, dated Julv .1 1. .1980, is affiriAed.
WCB Case No'. 78 04721 MARCH 9, 'l 981

CLEVE E...CLAPP, CLAIMANTSamuel|Hall, Jr., Claimant’s Attorney
Lang, Klein, et al., Defense Attorney
Corrected Order on Review

This Corrected
the original Order
1981 insteao of as
oommence as of the

Order on Review is to show the correct date
on Review in this matter as being March 9,
shown as February 3, 1981. Appeal rights
date shown below.

0 f

IT 15 50 ORDERED.
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Case No. 79~9637 MARCH 10,,,1981 

ROBERT 0. BORDERS, CLAIMANT 

Welch, Bruun & Green, C1aimnnt's.·Attorneys-. 

~jf\J.]i' Corpornti.0n 

Order of Dismissal 

A requesc for review having been duly filed;with the W~rkers' 
Compe~sation Board in the above-entitled matter by the cla;mant, 
~nd said request for .review now naving been~withdrawn, 

I T I 5 THE~ E F o F~ E a Ro ERE D th a t th e . re q u es t · f qr z e v i e w ,, o .,· 
pending before the Board is hereby dismissed and the orair of che 
Referee is final by operation of law. 

Claim No. GA 779323 

CHARLES BRBWSTER,·CLAIMANT 
SAIF Corporation 
Own Mbtion Determination 

r' 

MARCH 10, 1981 .. 

The Board issued its own motion order on July 24 1 1~80 and 
re � p8ned claimant's claim for .a worsened condltion rel6~~d to 
his industrial injury cf F~bruary 5, _1960. 

The claim was submitted for closure and it was· the 
recommendci~ion of the Evaluation Diviiion df the Work~rs' 
Compensation Department that claimant be grantee cornpens~tion 
for tempo.::-ary total disability··frcirn May 12, ·'1980 .(per 011n Mo~.ion 
0 r d e r ) t h :c o u g h Jan u a r y 11 , l 913 l , l e s s -t 1 m e vi Q r k e d a n d :: J a n 
award of 30% loss of right arm. 

The 603rd concurs with the co~pensati � n For temporary to~al 
dtsa � ilit; as r~:ommended but disa~rees with g:an~ing c!dimaG: 

any furth~: awaro of permanent partial disability.~ Th2 
Ev a OL u a t i o ri D i v i s :" o n fo u n d t h e i n f o rm a t i o n o n c .L,:_. i ma n t ' s ~ r i o r 
a •.-13 rd s was e i the r lacking or "sketchy . " The a oar d , .. a f i:. e r_ 

conLJcting the carrier, has found claima~t has bee~ aCequacel1 
comp__-nsated · for the loss of function of. ·r1is rignt e,,.;tr..:mi ty. 

IT IS SO ORDERED. 
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WCB Case No. 79 9637 MARCH 10, .,1981

ROBERT 0. BORDERS, CLAIMANT . 'K
Welch, Brunn S: Creen, Claimant's, At tome,vs ,
S A 1. F C 0 r p 0 r n 11. o n •
Order of Di. smissal

A requesc for review having been duly filed‘Wxth the W orkers'
Compensation Board in the above entitled matter by the ciarmant,
und said request for  review now having been...withdrawn,

IT IS therefore ordered that, the  request ‘ for review now
pending before the Board is hereby dismissed and the oroer of che
Referee is final by operation of law.

#

Claim No. GA 779323 MARCH 10, 1981

CHARLES BREWSTER, ■ CLAIMANT ' . . . '
SAIF Corporation
Own'Motion Determination

The Board issued its own motion order on July 24, 1980 and
reopened claimant's claim for .a worsened condition related to
his industrial injury of Februa.ry 5,.i960.

The claim was submitted for closure and it.wasthe
recommendation of the Evaluation Division o’f the Workers'
Compensation Department that claimant be grantee compensation
for temporary toi,a 1 disability from May 12', ''1980 (per O.vn MO ion
Order) through January 11, 1981, less •time worked and an
award of 30% loss of right arm.'

The board concurs with the compensation for temporary to":ai
disauility as recommended but disagrees with granting c.laimar.,

awara of permanent partial (Jisability.  The
Division found the information on claimant's ' rior
either lacking or "sketchy." 'T he Board a f te r
the carrier, has found claimant has been aCequacel /

any f u r t h
E v a  I u a t i 0 r
awards was
con;, acting
comp jnsa ted ' fo r the loss of function of 'his riynt cAtremity.

IT IS SO ORDERED.

9
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No. 323765 MARCH 10, 1981 

I . 
BERNARD 0. CASPER, CLAIMANT 
SAIF Corporation 
Own Motibn Determination 

Ti•:e lsoard issued its Own Motion Order dated February :s, 19o0 
for a wdrsRned condition arising out of claimant's industrial 
injury dr May 14, 1971. 

The !c la i m has now been submit t e d f o r closure and it -~ s the 
recommendation of the Evaluation Division of the Workers' 
Compens~tion Department that claimant be granted compens~t1on for 
temporaiy total disability from December 17, 1979 througn . 
uecember 9," 1980, less time worked and to <ln additional awa~d_- of 
30 degr~es for 20% loss of the right leg for a total awa;d'of 65% 
loss of !the right leg. The Board concurs with this 
recommendation. 

I 
IT IS SO ORDERED. 

WCB Case No. 79-4980 MARCH 10, 1981 
WCB Case No. 79-10,169 
WCB Case No. 79-10,606 

GARY W. HUNTER and 
MICHAEL LEROY, CLAIMAN~S 
Pozzi, ~ilson, et al, Claimant's Attorneys 
SAU' Coi:r:poration . 
Order on Eeconsideration 

TJe Board. issued its Order on Review dated D~-~~mber 30, 
1980. jBy letter dated January 8, 1981 Multnomah County re­
quested the Board to reconsider its order. By letter dated 
Jan~ar) 22, 1981 the SAIF opposed the Motion for Reconsideration. 
The Bodrd issued an Order of Abatement on January 30, 1981 in 
order to give due consideration to this motion, 

TJe issue was and is whether c.ourt reporters workir1g in 
Multnomah County Circuit Court are county employees or state 
employ~e~ for workers' compensation purposes. 

I . . . . 
We )reviously stated: "':'he coi.:.nty actually pays tLe 

salarids of and provides _other fringe bene£its for the court 
report~rs. '' The reference to fringe benefits was circu:ar in 
that who pays for workers' .compensation coverage is tt.e que:::+:.:..on 
in thiJ cas~. The Board continues to infer from the record-­
althou<lh it is not expressly stated--that other fringe jenefit.s 
are paid by Multnomah County. And the Board, continues to find 
that. it is M\Htnomah County that actually se'ts and pays the re­
porters' salaries. 
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Claim No. 325765 MARCH 10, 1981

BERNARD 0. CASPER, CLAIMANT
SAIF Cor po ration
Own Moti D n Determi nation

T Tie Bo ard issu e i its Ow n Mot ion Order dated Feb ruar y 15, 1 9h0
for a wo rs ened con dition ar isi ng out 0 f c laimant ' 5 indu s trial
injury o f May lA, 1971.

The cl aim has now been sub mi tted for closure an d it Is the
recommen da t ion of the Evalu ati on Div ision of the Wo rker s 1
Compensa ti on Depar tment tha t 0 la iman t be granted CO mpen s a t i 0 n for
temporar y total di sability fro m Dece mber 17, 197 9 throu q h
jecember 9 1980, less time wo rk ed a nd to an add iti onal a w a r d; 0 f
30 degre es for 20% loss of the r ight leg for a t Ota 1 aw a rd b f 65%
loss of th e right leg. The Bo ar d CO ncurs with this
recommen da tion.

IT IS SO ORDERED.

GARY V.
MICHAEL

WCB
WCB
WCB

Case
Case
Case

No.
No .
No .

79 4980
79 10,169
79 10,606

MARCH 10, 1981

HUNTER
LEROY,

Pozsi, jWilson,
SAIF Cojrporation
Order on’ Reconsideration

and
CLAIMANTS
et al, Claimant's Attorneys

The Board issued its Order on Review dated December 30,
1980. |bv letter dated January 8, 1981 Multnomah County re­
quested the Board to reconsider its order. By letter dated
January 22, 1981 the SAIF opposed the Motion for Reconsideration
The Board issued an Order of Abatement on January 30, 1981 in
order to give due consideration to this motion,

The issue was and is whether court reporters working in 
Multnomah County Circuit Court are county employees or state
employees for workers' compensation purposes.

We previously stated: "The county actually pays the
salaries of and provides other fringe benefits for the court
reporters." The reference to fringe benefits was circular in
that who pays for workers'  compensation coverage is the question
in this case. The Board continues to infer from the record  
although it is not expressly stated—that other fringe benefits
are paid by Multnomah County. And the Board; continues to find
that it is Multnomah' County that actually sets and pays the re­
porters' salaries.
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previously stated: 

" ... we find that technically tqe court reporters 
·are under the control of the county. The county 
has delegated, in a very small fashion, its authority 
or power to control the court'reporters to the Cir­
cuit Court judges to control the day-to-day work of 
the reporters. 11 

That statement was incorrect. MultnoMah County has not delE0ated 
any autho.rity to the Circuit Court because it did not have auth­
ority to deiegate. Court reporcers are employed by and serve at 
the pleasure of circuit judges. ORS 8.310 to 8.340. 

In further developing the iJea of county control, we 
previously stated: . 11 ••• the court reporter is required: .. £0 
take orders from the Court Administrator ... " We were mis­
takep to equate control by the Court Administrator with cont~ol 
by ~ultnomah County. The Court Aqministrator·is appoint8d by 
and serves at the pleasure of the Circuit Court. ORS 8.070(1). 

As ·s1,1pplemented by this order, the Board 1 s findings come 
down to this: From a payroll point of view, the court reporters 
are the employees of Multnomah County~ from a control point of 
view, ·the reporters are the employees·of the State of Oregon. 

A similar situation arose in Robinson v. Oroark Industries. 
46 Or. App. 263 (1980). Mr. Robinson was on the payroll·of 
Employers' Overload who assigned him as _a temporary worker to 
Omark Industries. While Mr. Robinson was on Omark's premises, 
Omark had the right to control all aspects of.hi~ work. The 
Court of· Appeals held that an·ernployee can have more than one 
employer·for workers' compensation purposes, that only one em­
ployer has to maintain workers' compensation coverage, and-that 
a worker 1 s recourse for an on-the-job injury is with the em­
ployer who maintains workers' compensation coverage. 

We find that reasoning applicable here. The court repo~ters 
are in a hybrid status--employees ·of the county. _in a cornpensat_ion 
sense, em~loyees of the state in a control sense. Therefore, 
undE:r Robinson, we- look to the· question of who maintair.s worke.rs' 
compensation coverage. 

The answer is not as clear in this record as it was in the 
Robinson case .. Perhaps out of fear_ of not wanting to be a non­
complying employer, neither the state's nor the county's repre­
sentative ever point-blank stated who maintained coverage. 
The parties did stipulate, ~Ovfever:, . 
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We previously stated: "' '

"...we find that technically the court reporters
are under the control of the county. The county
has delegated, in a very small fashion, its authority
or power to control the court 'reporters to the Cir­
cuit Court judges to control the day to day work of
the reporters."

That statement was incorrect. Multnomah County has not delegated
any authority to the Circuit Court because it did not have auth­
ority to delegate. Court reporters are employed by and serve at
the pleasure of circuit judges. ORS 8.310 to 8.340.

In further developing the idea of county control, we
previously stated:  "...the court reporter is required... to 
take orders from the Court Administrator..." We were mis­
taken to equate control by the Court Administrator with control
by Multnomah County. The Court Administrator'is appointed by
and serves at the pleasure of the Circuit Court. ORS 8.070(1).

As supplemented by this order, the Board's findings come
down to this: From a payroll point of view, the court reporters
are the employees of Multnomah County; from a control point of 
view, the reporters are the employees of the State of Oregon.

A similar situation arose in Robinson v. Omark Industries.
46 Or. App. 263 (1980). Mr. Robinson was on the payrollof
Employers' Overload who assigned him as a temporary worker to 
Omark Industries. While Mr. Robinson was on Omark's premises,
Omark had the right to control all aspects of'his work. The
Court of Appeals held that an 'employee can have more than one
employer 'for workers' compensation purposes, that only one em­
ployer has to maintain workers' compensation coverage,_ and•that
a worker's recourse for an on the job injury is with the em­
ployer who maintains workers' compensation coverage.

We find that reasoning applicable here. The court reporters
are in a hybrid status  employees of the county, in a compensation
sense, employees of the state, in a control sense. Therefore,
under Robinson, we  look to the'.question of who maintains workers'
compensation coverage.  •

The answer is not as clear in this record as it v/as in the
Robinson case. • Perhaps out of fear, of not wanting to be a non 
complying employer, neither the state's nor the county's repre­
sentative ever point blank stated who maintained coverage.
The parties did stipulate, however: , ,
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"That if Multnomah County payroll clerk J9yce 
Hol1mes were called to testify, she WO'Jld testify thdt claimants both were (and are) paid salaries on 1Mul tnomah County payroll, from which salaries 
sh~ withholds the eight cents per day required by ORS 656.506 and transmits quarterly that amount 

I 

to !the State Workers' Compensation Fund to cover 
the participation of subject employers in the 
Se~pnq Injurx fe~erve Account, required by ORS 
656.622. 11 ' 

ORS 656j506 provides in part: 

l "Every employer shall retain from the monies earned. byfall subject workers eight cents for each day or 
part of day the worker is employed ... " 

I 
I · · d h h , a · f · h From the stipulation an t e st~tute, t e Boar in erst at Multnomah. County is providing workers 1 compensation cov_erage 

for the court reporters. 

ORDER 

Except as supplemented and modified by this.opinion, the Board'sj Order on Review of December 30, 1980 is republished 
and reaffirmed. 

WCB Case No. 80-748 

MARY LOPEZ, CLAIMANT 
S id n e y jc a 1 t on , C 1 a i ma n t ' s At t o r n e y 
SAIF Corporation 
Order Jn Reconsideration 

MARCH 10, 1981 

Upjn. claimant's Motl~; For Reconsidcratlo~, duly flled w1tn the Boa',rd by letter dated February 27,. 1981, claimant asks tr.e Board to ·review the amount of attorney 1 s fees awarded in its February 25, 1981 Order on Review. 

Th~ Board finds, upon rec~nsideration, that the $250 awarded for attorney's fees by the previous order is inadequate in view of ~he jextent of legal services required for the proper repres~ntation of claimant in t~e appeai for review filed by the employer's insurer, SAIF Corporation . 

_:,_ 
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"That if Multnomah County payroll clerk Joyce
Holmes were called to testify, she would testify
that claimants both were (and are) paid salaries
on 'Multnomah County payroll, from which salaries
she withholds the eight cents per day required by
ORS' 656.506 and transmits quarterly that amount
to |the State Workers' Compensation Fund to cover
the participation of subject employers in the
Second Injury Reserve Account, required by ORS
656'. 622,"'

ORS 656.506 provides in part:

"Every employer shall retain from the monies earned
byjall subject workers eight cents for each day or
part of day the worker is employed..."

From the stipulation and the statute, the Board infers that
Multnomah County is providing workers' compensation, coverage
for the court reporters.

ORDER

Except as supplemented and modified by this.opinion, the
Board's| Order on Review of December 30, 1980 is republished
and reaffirmed.

MARY LO
Sidney
SAIF Co

WCB Case No. 80 748

FEZ, CLAIMANT
Galton, Claimant's Attorney
rporation

MARCH 10, 1981

Order on Reconsideration

up on cia imant's Motion for Reconsid e r atio n , duly filed wi th
the Bo a.r d by letter dated Febr uary 27,. 1981 , claimant asks th e
Boar d t'o  rev iew the amount 0 f attorney’ s fees awarded in i ts
Febr uaY 25, 1981 0 rder on Rev iew. ■

Th e Boar d finds , upon r eco nsiderati on , th at the $250 a war dedfor at t!o rney 's fees by the pre vious ord er is inadequate in V i ew'
oft he

1 ®
xten t of le gal ser vice s require d for the proper

repr es en tati on of c laimant in the appea 1 for review filed by the
empl oy er ' s i nsurer, SAIF C or po ration.
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Board concludes that a proper attorney's fee is the ~um 
of $750, or an increased award of $500 over and a � ove the 
previous award for attorney's fees. 

ORDER 

IT IS HEREBY ORDERED, therefore, that claim8nt's at~orney is 
awarded an additional sum of $500 for attorney's faes, for a 
total of $750, for his services at this Board review, payaol~ Dy 
SAIF Corporation, and the Board's Order on Review, dated Feb~Jary 
25, 1981, is amended accordingly. 

Own Motion No. 81-0041 

JIM MELCHER, CLAIMANT 
SAIF Corporation 
0,1n Motion Order 

M.ARCH 10, 1981 

Tne claimant requests the Board exercise its own mo~ion 
jurisdiction pursLlant to ORS 656.278 and r2open ~ls clai~ for a 
·..:o,sened conrJition arising out of his·industrial injury cf -
February 1971. In support of his contention clairnan~ has 
submitted to the Board a medical report from Dr. Steele who has 
scheduled ~Grgery for him on March 4, 1981. 

Tne carrier, SAIF Corporation, is unopposed to a reopening. 

Tnerefore, claimant's claim is remanded to t7e SAIF fo: 
reo~ening March 4, 1981, the date of Or. SteGle's recommended 
surgery and until closure is authorized pursuant to ORS 656.276. 

IT IS SO ORDERED. 

WCB Case No. 79-08496 

TOM MOORE, CLAIMANT 
Peter Hansen, Claimant's Attorney 
Mary Danford, Defense Attorney 
Amended Order on Review 

MARCH 10, 1981 

The Board i3sued its Order on Review in the aoove entitled 
matter on ~ebru.::iry 17, 1981. In that order the Board • 
!nadvertently f~iled to award claimant's attorney a fee for _ 
prevailing at Bnard review. Therefore, that Order Gn Review is 
:.ereby amended .::o include: 
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The Board concludes that a proper attorney’s foe is the sum
of $750, or an increased award of $500 over and aoove the
previousawardforattorney'sfees.

ORDBR

IT IS HEREBY ORDERED, therefore, that claimanc's attorney is
awarded an additional sum of $500 for attorney's fees, for a
total of $750, forhis services at this Board review, payaolc oy
SAIF Corporation, and the Board's Order on Review, dated Feb.jary
25, 1981, is amended accordingly.

Own Motion No.' 81 0041 M'ARCH 10, 1981

JIM MELCHF.R, CLAIMANT
SAIF Corporation
Own Motion Order

Tne claimant requests the Board exercise its own motion
Jurisdiction pursuant to 0R5 656.278 and reopen l~,is claim for a
worsened condition arising out of his ■ Indus trial injury of
February 1971. In support of his contention claimant has
submitted to the Board a medical report from Dr. Steele who has
scheduled surgery for him on March 4, 1981.
Tne carrier, SAIF Corporation, is unopposed to a reopening.

Tnerefore, claimant's claim is remanded to tne SAIF for
reopening March 4, 1981, the date of Dr. Steele's recommended
surgery and until closure is authorized pursuant to ORS 656.276

IT IS SO ORDERED.

WCB Case No. 79 08496 MARCH 10, 1981

TOM MOORE, CLAIMANT
Peter Hansen, Claimant's Attorney
Mary Danford, Defense Attorney
Amended Order on Review

The Board issued its Order on Review in the aoove entitled
matter on February 17, 1981. In that order the Board
inadvertently failed to award claimant's attorney a fee for
prevailing at Board review. Therefore, that Order on Review is
hereby amended  lo include:
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Claimant I s. attorney is here6i""-grant"ed. a. ·fee" -�r-2si- �-r- --­the jcompensation for temporary total d~sobility awarded by our order of February 17, 1981, not to exceed the sum 
of $750. 

IT IS SO ORDERED. 

WCB Case No, 80-325 MARCH 10, 1981 

FRED NEGUS, CLiIMANT 
· Brian W~lc~, Claimant's Attorney 

Donald Pi• Bourgeois, Defense Attorney 
Order of Dismissal 

A rJquest for r"evfew having been duly' filed- witr,· the Worke~s' Compens~ti0n Board in the above-entitled matte= by the employer, and.said request for review now having been withdrawn, I . 
I IT IS ~HEREFORE ORDERED that. the request for reveiw now pending before the Board is hereby dismissed and tne orcer of t~e ~eferee ~s final bv operation of l~~. 

WCB Case No,• 81-1062 
I FRED PETERS, CLAIMANT 

Jan Baikcb, Claimant's Attorney 
Paul L.jRoess, Defense Attorney 
Order on Review · 

MARCH 10, 1981 

Reviewed by the Board en ba-nc. 

cJaimant seeks Board review of the iefere~•s· order which awarded 60% permanent partial disability as a result of the claima~t's low-back injuries, repre~enting a 25% increa~e ove~ t!."'.C Dc~·8ei·mination Order, and which affirmed denial of additional ter.~"i)v:i:drv total disa.bilitv benefits. - I ~ ~ 
I 'I·he issues arc: 

(1} Extent of claimant•s·disability; and 

(2) Entitlement to temporary disability benef:.t.s for the period from March 1, 1979 throug.h April 
23; 197 9. 
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m

Claimant's attorney is hereby granted a. fee of 25^ of
the Icompensation for temporary total disability aw.arded
by our order of February 17, 1981, not to exceed the sum
of $750.

IT IS SO ORDERED.

WCB Case No. 80 525 MARCH 10, 1981

FRED NEGUS, CLAIMANT
Brian Welch, Claimant's Attorney
Donald F,. Bourgeois, Defense Attorney
Order of Dismissal

A request for review having been duly.filed with the Workers’
Compensation Board in the above entitled matter oy the employer,
and,said request for review now having been withdrawn,

IT
pending
Referee

S 'THEREFORE ORDERED that, the request for reveiw now
before the Board is hereby dismissed and the orcer of
is final bv operation of l§ w.

ne

WCB Case No .■ 81 1062

FRED PETERS, CLAIMANT
Jan Baisch, Claimant's Attorney
Paul L.jRoess, Defense Attorney
Order on Review

MARCH 10, 1981

Reviewed by the Board en banc. '

Claimant seeks Board review of the Referee's' order which
awarded 60% permanent partial disability as a result of the
claimarat's low bad: injuries, representing a 25% increase over,
the De t ermination Order, and which affirmed denial of additional
temporary total disability benefits.

Tiae issues are:

(1) Extent of claimant's disability; and

(2) Entitlement to temporary disability benefits
for the period from March 1, 1979 through April
23, 1979.
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the latter issue first, the Determination Order 
awarded temporary total disability from October 1, 1978 thro1_.gh 
February 28, l979j and then again from April 24, 1979 through 
October 9, 1979. Claimant contends that he was disabled co~­
U.nuously from October 1, 1978 through October 9, 1979. Th,~ 
Referee disagreed and affirmed this portion of the Determination 
Order.· The Board agrees w~th the claimant. 

The explanation for the March 1 to April 23 hiatus in 
temporary total disability payments is as follows: 

Claimant was·injured in a fall on October 1, _1978. The 
most significant consequences were a fracture of ~he fibula at 
the ankle and a nondisplaced facture of the sacrum. (Claimant 
also suff~red three fractured ribs and abrasions and contusions.) 
Dr. Curtis D. Adams treated claimant's ankle. Dr. Adams ex­
pressed the opinion that claimant had recovered from the ankle 
injury and could return to work on March 1, 1979. 

Claimant did not return to work because cf a variety o{ 
physical problems, some of which (e.g., diabetes) had nothing 
to do with his industrial injury. Cl~imant saw Dr. Mario J. 
Campagna.en April 24, 1979 complaining of low·back pain that was 
becoming worse. Dr. Campagna diagnosed lumbar spondylosis, • 
aggravated by claimant's October 1978 fall. The doctor re-
ported claimant was unable to work because of his back con-

"dition from the date of the first examination (April 24). 

The temporary total disabi+ity hiatus.is thus the_~ime 
between when Dr. Adams finished treating claimant's ankle and 
when Dr. Campagna· started treating claimant I s back. 

The Board finds claimant is entitled to.temporary total 
disability compensation during this period. · In context, the 
more reasonable interpretation of Dr. Adams•· release for claimant 
to return to work on March 1 meant only that-claimant's fractured 
ankle was healed. Dr. Campagria's report that claimant "has been 
unable to work" since April 24 because of his back condition does 
not prove that claimant was able to work before that date. Un­
controverted x-ray evidence from right after claimant's fall that 
.he iractured his ankle and back, combined with an uncoLtroverted 
finding that claimant's back condition precluded him from wori(ing 
after April 24, supports the inference that claimant's back 
condition was substantially the same from the time of ~is fall 
until Dr. Campagna started treating that condition. ~he Board 
so infers. 

We turn to the issue of th~ extent of claimant's permanent 
disability. 
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Considering the latter issue first, the Determination Order
awarded temporary total disability from October 1, 1978 through
February 28, 1979, and then again from April 24, 1979 through
October 9, 1979. Claimant contends that he was disabled con 
tJ.nuously from October 1 , 1978 tJirough October 9, 1979. Th,?
Referee disagreed and affirmed this porrion of the Determination
Order.' The Board agrees with the claimant.

The explanation for the March 1 to April 23 hiatus in 
temporary total disability payments is as follows:

Claimant was'injured in a fall on October 1, ,1978. The
most significant consequences were a fracture of the fibula at 
the ankle and a nondisplaced facture of the sacrum. (Claimant
also suffered three fractured ribs and abrasions and contusions.)
Dr. Curtis D. 'Adams treated claimant's ankle. Dr. Adams ex­
pressed the opinion that claimant had recovered from the ankle
injury and could return to work on March 1, 1979.

Claimant did not return to work because of a variety of
physical problems, some of which (e.g., diabetes) had nothing
to do with his industrial injury. Claimant saw Dr. Mario J.
Campagha cn April 24, 1979 complaining of low back pain that was
becoming worse. Dr. Campagna diagnosed lumbar spondylosis,
aggravated by claimant's October 1978 fall. The doctor re­
ported claimant was unable to work because of i;is back con­
dition from the date of the first examination (April 24).

The temporary total disability hiatus.is thus the,rime
between when Dr. Adams finished treating claimant's ankle and
w'hen Dr. Campagna started treating claimant's back.

The Board finds claimant is entitled to.temporary total
disability compensation during this period. 'In context, the
more reasonable interpretation of Dr. Adams'’ release for claimant
to return to work on March 1 meant only that'claimant's fractured
ankle was healed. Dr. Campagna's report that claimant "has been
unable to work" since April 24 because of his back condition does
not prove that claimant was able to work before that date. Un­
controverted x ray evidence from right after claimant's fall that
.he fractured his ankle and back, combined with an uncontroverted
finding that claimant's back condition precluded him from vjorking
after April 24, supports the inference that claimant's back
condition was substantially the same from the time of his fall
until Dr. Campagna started treating that condition. The Board
so infers.

%

We turn to the issue of the extent of claimant's permanent
disability.
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Claimant ·asserts that at no time since the date of the 
accident! has he been physically able to work and thit in view of 
his age, education, work experience and physical conditio~, he 
is permanently unemployable. Respondent seeks a reduction in 
the award to the original 35% permanent partial disability award 
of the D~terrnination Order. Respondent asserts that claimant's 

. failure /to obtain suitable employment results from a lack of 
motivation and effort rather than from physical impairr:1ent. 

j - 1 d' b'l' b . . Permanent anct tota isa i ity can e proven in two ways. 
First, rt is possible to establish that extent of disability 

I 

solely from the medical evidence. See Butcher v. SAIF, 45 Or. 
App. 3131 (1980). Claimant here is not totally incapacitated 
from a ~edical standpoint. Claimant has completely recovered 
from al] the consequences of his October 1, 1978 fall except for 
his back condition. None of the medical evidence establishes tha~ 
claimant's back condition is permanently and totally disabling. 
For exariiple, Dr. Campagna reports: 11 Phys ical examination reveals , 
the patient appears comfortable and dresses easily. He bends to .. 
the ank~es without pain." And Dr. William E. Matthews reports:_' 
,.There is one set of [ low back] x-rays a·s far back as Octobe::-

1 · . . 1 . · 1 
1972, and they are suprising y sirni ar to present ones ... No 
definitJ evidence of nerve root i~pairment at the present 
time.'' )All the physicians who treated or examined claimant's 
back ge~erally agreed: (1) He probably would be unable to 
return to his prior occupation as a log truck·driver; but (2) 
claimant can do lighter work despite his back condition. 

Thi second way to .establish permanent and total disability 
is a cokbination of medical .evidence and evidence regarding the 
claimant's age, education, training, experience, etc. The _non­
medicall ~a~tors c~n be ~ummarized in a single word: Employability. 

Claimant relies upon languaqe from Gettman v. SAIF, 289 Or.· 
I - ---- --

6 Q 9, 614 (1980), to the effect that an: 

" ... award of compensation for perman~nt total 
disability can be reduced only upon a specific 
finding that the claimant presently is able to 
perform a gainful and suitable occupation." 

The Bo'ard is cc;mfused by this passage. Since review. at all levels 
of thi~ system is de novo, we find it difficult to appreciate any 
rule limiting a higher level from "reducing" what a lower level 
has don1e--unless the Supreme Court intends some reduction of de 
nova re1view. Moreover and more importantly, the Board finds it 
imposs~ble to reconcile the above passage,·which was an inter­
pr~tat~on of ORS 656.206(1) (a), with ORS 656.206(3), which pro­
vides: 

-567-
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Claimant asserts that at no time since the date of the
accident has he been physically able to work and that in viev/ of
his age, education, work experience and physical condition, he
is permanently unemployable. Respondent seeks a reduction in 
the awarh to the original 35% permanent partial disability award
of the Determination Order. Respondent asserts that claimant's
failure Ito obtain suitable employment results from a lack of
motivation and effort rather than from physical impairment.

Permanent and total disability can be proven in two ways.
First, i*t is possible to establish that extent of disability
solely from the medical evidence. See Butcher v. SAIF, 45 Or.
App. 313 (1980). Claimant here is not totally incapacitated
from a medical standpoint. Claimant has completely recovered
from all! the consequences of his October 1, 1978 fall except for
his baclc condition. None of the medical evidence establishes that
claimant!'s back condition is permanently and totally disabling.
For example, Dr. Campagna reports: "Physical examination reveals,)
the patient appears comfortable and dresses easily. He bends to
the ankles without pain." And Dr. William E. Matthews reports:,
"There is one set of [low back] x rays as far back as October

1972, and they are suprisingly similar to present ones...No
definite evidence of nerve root impairment at the present
time." |a11 the physicians who treated or examined claimant's
back generally agreed: (1) He probably would be unable to
return to his prior occupation as a log truck'driver; but (2)
claimant can do lighter work despite his back condition.

The.second way to establish permanent and total disability
is a combination of medical evidence and evidence regarding the
claimant's age, education, training, experience, etc. The non­
medical factors can be summarized in a single word: Employability

Claimant relies upon language from Gettman v. SAIF, 289 Or.■
609, 614 (1980), to the effect that an:

"...award of compensation for permanent total
disability can be reduced only upon a specific
finding that the claimant presently is able to
perform a gainful and suitable occupation."

The Board is confused by this passage. Since review at all levels
of thisj system is de novo, we find it difficult to appreciate any
rule limiting a higher level from "reducing" what a lower level
has don^e  unless the Supreme Court intends some reduction of de
novo review. Moreover and more importantly, the Board finds it impossible to reconcile the above passage, which was an inter­
pretation of ORS 656.206(1)(a), with ORS 656.206(3), which pro­
vides :
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worker has the burden of proving permanent 
tot~l disability status and must establish that 
he is willing to seek regular gainful employment 
and that he has made reasonable efforts to ob­
tain such employment." 

It seems to the Board that under ORS 656.206(3) it would be 
possible and legally proper to deny a claim' of permanent totc:.l 
disabilitv status based only on a finding ttat claimant did not 
sustain the burden.of proving reasonable efforts to obtain enploy­
ment--without there being sufficient ~vidence to make the addi­
tional "specific finding" contemplated by Gettman that the claim­
ant is presently employable. The Board proceeds on that uncer­
standing of the law unless and until there is further clarifica­
tion from the appellate courts. 

The Referee found: "Claimant has sought no alternative 
employment." Unless the Referee intended this to be a sub 
silento finding: that claimant was not credible, the Board dis­
agrees. Claimant testifie~ that he made som~ informal inquiry 
of one acquaintenance in the lumber industry and was told sGme­
thing to the _effect that no work was available for him. Claimant 

' 

also testified that he had some form of contact with tne 
Field Services Division of the \'iorkers' Compensation Department • 
and was told something to the effect that no retraining program ~ 
was availoble to him. 

Here, as in Shaw v. Portland Laundry/Dry Cleaninq, 49 Or. 
App. 1041, 1043 (1980), the Board finds "the record·too cryptic 
to be the basis of any finding about the nature, quantity or 
quality" of claimant's alleged job search. It is· not clear 
whether claimant formally applied for a lumber industry job 
or just informally asked whether something was available. It 
is riot clear whether claimant's inquiry was limited to log 
truck driving or included any lumber industry employment; the 
record more strongly implies the former. It is clear. from 
claimant's testimony that he did not apply for any other jobs. 

Claimant's alleged ~ontact with the Fi~ld Services Division 
is even more obscure. We do. not know exactly what claimant 
asked or exactly what he was told. To·the extent that claimant 
received a negative response from Field Services·, there is a 
strong implication it1 the record that such· a response was based 
upon claimant having overstated what Dr. Campagna had told him. 
Claimant testified that there was no written record of his 
contact with Field Services. But see OAR 436-61130(1) {e): 
"'l'he [Field Services] Division ~hall notify the worker and 
insurer in writing when ... the Division denies a vocational 
assistance program requested by the worker. II a 

~ 
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"The worker has the burden of proving permanent
total disability status and must establish that
he is willing to seek regular gainful employment
and that he has made reasonable efforts to ob­
tain such employment."

It seems to the Board that under ORS 656.206(3) it would be 
possible and legally proper to deny a claim' of permanent total
disability status based only on a finding.that claimant did not
sustain the burden of proving reasonable efforts to obtain employ 
raent  without there being sufficient evidence to make the addi­
tional "specific finding" contemplated by Gettman that the claim­
ant is presently employable. The Board proceeds on that under­
standing of the law unless and until there is further clarifica­
tion from the appellate courts.

The Referee found; "Claimant has sought no alternative
employment." Unless the Referee intended this to be a sub
silento finding; that claimant was not credible, the Board dis­
agrees. Claimant testified that he made some informal inquiry
of one acquaintenance in the lumber industry and was told some­
thing to the effect that no work was available for him. Claimant

also testified that he had some form of contact with tne
Field Services Division of the V.’orkers’ Compensation Department
and was told something to the effect that no retraining program
was available to him.

Shaw V

t

9

Here, as in 
App. 1041, 1043 (1980)
to be the basis of any
quality" of claimant's

Portland Laundry/Dry Cleaning, 49 Or. 
the Board finds "the record too cryptic

finding about the nature, quantity or
alleged job search. It is not clear

whether claimant formally applied for a lumber industry job
or just informally asked whether something was available. It 
is not clear whether claimant's inquiry was limited to log
truck driving or included any lumber industry employment; the
record more strongly implies the former. It is clear, from
claimant's testimony that he did not apply for any other jobs.

Claimant's alleged contact with the Field Services Division
is even more obscure. V?e do, not know exactly what claimant
asked or exactly what he was told. To•the extent that claimant
received a negative response from Field Services , there is a
strong implication in the record that such'a response was based
upon claimant having overstated what Dr. Campagna had told him. 
Claimant testified that there was no written record of his
contact with Field Services. But see OAR 436 61130 (1) (e) :
"The [Field Services] Division shall notify the worker and
insurer in writing when...the Division denies a vocational
assistance program requested by the worker."
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these reasons, the Board concludes that claima~t has 
not sustained his burden of proving reasonable efforts to obtain 
employrn1nt within the meaning of ORS 656.206(3) and has not, 
therefo~e, sustai~ed his burden of proving permanent and total 
disability .. Should an appellate court rule that the above­
discussed passage from Gettman v. SAIF, supra, prevails over 
the plain meaning of ORS 656.206(3~h2 Board further finds 
that onlthis record it is impossible to presently identify any 
specific job that claimant is able to perform. 

Tutning to the extent of claimantts partial disability, 
the Board agrees with the Referee 1 s analysis. 

ORDER 

The Referee's order dated August 20, 1980 is modified to 
award ti2mporary total disability benefits to claimant for the 

I 

period from March 1, 1979 to April 23, 1979. In all other re-
spects, I the Referee's order is affirmed. · 

Claimant's attorney will be entitled to an award of fees 
payable! from the increased compensation upon submission of a fee 
agreement. OAR 438-47-010(3). _ 

WCB Case No~ 79-07395 

DONALD L. RISKE, CLAIMANT 
Frank J. :,Susak, Claimant's Attorney 
SAIF cbrporation 
Order on Review 

MARCH 10, 1981 

I -
Re(iewed by Board members Barnes and Lewis. 

Th~ claimant s3eks Board review of tne Refe~ee 1 s order which 
affirm1ed thl, SAIF corporation's _denial of August 21, 1979. 

I . 
THe Board, after de nova revie~, affirms and adepts the 

Opinidn and. Order of the Referee. 

rJo reference~· to Dr. Clifton's knowledge of clsimant's 
~revidus history, found on page three of the Referee's order, 
should be clarified somewhat. Or. Clifton was unaware of 
claimant's dizziness, tinnitus and passing out spells at the time 
uf hi~ examination. However, he was aware of these problems 
~rior /co the taking of his deposition and his opinion re~ained 
Jnchangeo. · 
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For these reasons, the Board concludes that claimant has
not sustained his burden of proving reasonable efforts to obtain
employment within the meaning of ORS 656.206(3) and has not,
therefore, sustained his burden of proving permanent and total
disability.. Should an appellate court rule that the above 
discussed passage from Gettman v. SAIF, supra, prevails over
the plain meaning of ORS 656.206 (3) , the Board further finds
that on I this record it is impossible to presently identify any
specific job that claimant is able to perform.

Turning to the extent of claimant's partial disability,
the Board agrees with the Referee's analysis.

ORDER

The Referee's order dated August 20, 1980 is modified to
award tpnporary total disability benefits to claimant for the
period from March 1, 1979 to April 23, 1979. In all other re­
spects. the Referee's order is affirmed.

Claimant's attorney will be entitled to an award of fees
payable! from the increased compensation upon submission of a fee
agreement. OAR 438 47 010(3).

WCB Case Ro. 79 07395 MARCH 10, 1981

DONALD L. RISKE, CLAIMANT
Frank J..' Susak, Claimant's
SAIF Corporation
Order on Review

Attorney

Reviewed by Board members Barnes and Lewis.
Th'e claimant seeks Board review of tne Referee's order which

affirmjed thu SAIF Corporation's .denial of August 21, 1979.

Th'e Board, after de novo review, affirms and adopts the
Opinio'n and. Order of the Referee.

Tvio references to Dr. Clifton's knowledge of claimant's

p r ev iou s hi s to ry , f 0 u nd on page th X ee 0 f t he Re fe r e e I s 0 r d e r »s h ou id b e c 1 ar ifi e d s ome wh at. 0 r. Cl i f to n w a s un a W a r e 0 f
c 1 ai man t ' s d i z z in e S3 1 ti nn itus a nd pa ssin g 0 u t sp e 1 1 s at t h e time
u f h ,

is e xam i na tio n How ev er, h e w a s awar e 0 c the s e P r Ob 1 e m s
0 r io r 11 0 th e t aki n g 0 f h is depo s it i on and h i s opi n i 0 n re m a i n e d
onchanged.
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with _this clarification, the Boara finds thai:. cl;fiman: .~ 
failed to prove by a_preponderance or· the evidence that hb • 
sustained a compensable injury on June 21, 1979. The Referee 
found claimant was not credible. 11 Where the medi.cal evidence, 
and indeed the claim~nt's whole case, rests on the thoroughly 
l m /J ea C he d C re d i b i l i t y O f t h e C l a i [fl a n t , w e C tJ n C l U d C: Ui a t C l a i ma - l 

·has not sustained his burden of proof." Miller v·. Granite 
:onstruction Co., 28 Or. ·App. 473 1 478 (1977). 

ORDER. 

The order of the Referee dated June 24, 1980 is affirmad. 

WCB Case No. 78-7484 MARCH 10, 1981 

VIVIAN WISE, CLAIMANT 
Bloom, Ruben, et al, Claimant·'s Attorneys 
Schwabe, Williamson, et al, Defense Attorneys 
Order. on Review 

Reviewed by Board members Mccallister and Lewis. 

Claimant seeks Board review of the Referee's Lrder Nnicn 
affirmed che 11 Jur:e 13, 1977 11 (.sic) Deter.mination �-rder. He 
determined that ciaimant had failed to prove that· her claim was 
pre~&turely closed, that she had sufferaJ an agg:avati6n of G2r 
September 13, 1977 injury, or that she was entitled to ar,y 
permunent partial disability compensation as a result ·~f this 
injury. 

--

After de nova review, the Board concurs-wit~ the Rdferee that 
claimant has failed to prove by a preponderance of the avidence 
that her claim was prematurely clo~ed. The reports ·of Or. Graham 
and the Orthopaedic Consult~nts just prior to closure i~~icat3 · 
that claimant's condition was medically stationary ·3nd ~~ furcrer 
treatment was necessary. The Board also does n� c fi~d ~r. 
Ch e i :: y I s :: e po r t s s u f f i c i e n t t o w a r r an t a r e o p e n .: n \:I o f ;--, 0 :· c .l. a : ,T, 
under the provisions of ORS 656.273> 

-570-

Even with this clarification, the Boara finds that claimant
failed to prove by a.preponderance of the evidence chat he
sustained a compensable injury on June 21, 1979. The Referee
found claimant was not credible. "Where the medical evidence,
and inoeed the claimant's whole case, rests on the thoroughly
impeached credibility of the claimant, we conclude that claima't
has not sustained his burden of proof." i 11 er v'. Granite
Construction Co., 28 Or. 'App. 473, 478 (1977).

order 
The order of the Referee dated June 24, 1980 is affirmed.

WCB Case No. 78 7484 MARCH 10, 1981

was
no r

VIVIAN WISE, CLAIMANT
Bloom, Ruben, et al, Claimant 's Attorneys
Sch wabe, Williamson, et al, Defense Attorneys
Order on Review

Reviewed by Board members McCallister and Lewis.
Claimant seeks Board review of the Referee's order wnic

affirmed the "June 13, 1977" ( sic) Determination Order. He
determined that claimant had failed to prove that' her claim
prematurely closed, that she had suffered an aggravation of
September 13, 1977 injury, or that she was entitled to aicy
permanent partial disability compensation as a result of this
injury. 

After de novo review, the Board concurs with the Referee chat
claimant has failed to prove by a preponderance of the evidence
that her claim was prematurely closed. The reports of Or. Graham
and the Orthopaedic Consultants just prior to closure ir ,.oicato
that claimant's condition was medically stationary 'and oo furtner
treatment was necessary. The Board also does not find Dr.
Cherry's reports sufficient to warrant a reopening of no; 
under the provisions of ORS 636.273^

#
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e I 8 o J r· d do t: s f i n d , h ow e v e r , th t1 t c l a i man ... h a s s u s -;:_ a i n e d a s l i g h t q e G ;:- e e o f p e r ma n en t i mp a i rm e n t a u e t o f1 e r Se ;J t err, o e r 13 , 1977 industrial injury. The Orthopaedic Consult&nts, JG February 14, 197~, indicated claimant 1 s loss of function uf the � 6Ck due to the inj~ry was minimal. They felt claimant :o~ld do tne sime occupation with limitations if she used proper lifting and :Jody mechani~s. Or. Graham, claimant's treating physician, concurred totallyJwith this report. On November 29, 1978, Dr. G:::ar1am indicat~d that claimant had continuing symptoms which, oespite he.r lac~ of objective findings, he felt we:e ge~uine. He felt she cou~d return to her usual occupation wit!1 5� me restrictions of lifting, pulling and pushing. Or. Kemple, on Oecemoer 21, 1978, abreed that claimant should restrict h~r lifting a~j ·bending! activities to some extent. Based on this medica~ evidence, the Board concludes that claimant i5 entitled to compens~tion equal to 32 degrees for 10% unscneduled disabili~y to her back due to her September 13, 1977 ind~strial injury. 
j 

i Ci/<DER 

ThJ o.rder of the Referee, dated July 25, 1960, is modified. 
c1Jirnant is hereby granted compensation equal to 32 degrees for 10% unscheduled disability to her back as a result of the Septeiqer 13, 1977 industrial injury. 
Thl conclusions reached by the Referee with respect to the issueslof ~remature closure ·and aggravation are ~ffirmea. . I . . . . . . . Claimant's attorney 1s nereby granted as a reasonab1e attorn~y's fee a sum equal to 25% of the increased compe~sation grante6 by this order, payable out of said compensaticin as paid, not to exceed $2,000. 

Claim No. D 113902 

EARL ANSEL WOFFORD, CLAIMANT I • SAIF Corporation 
Own Mo\ion Determination 

MARCH 10, 1981 

'.he Beard issued its Own Motion Order pursuont to t02 prov1~1ons of_O~S 656:2?8 and re~pe~ed claimant 1 s clai~ for a ~o~se~ed cond1t1on ar1s1ng out or his March 17, 1965 ina~strial 1nJu~~ co~m~ncing upon claimant 1 s hospitalization· recommended by Dr. #eed. 
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The Board does find, iiowever, that ciaimanu has sustained a
slight degree of permanent impairment diie to her Septemoer 13,
1977 induscrial injury. The Orthopaedic ConsulTants, or, February
lA, 1978, indicated claimant’s loss of function o'f the oack due
to the injury was minimal. They felt claimant rould do one same
occupation with limitations if shiS used proper lifting and oody
mechanics. Or. Graham, claimant's treating physician, concurred
totailyjwith this report. On November 29, 1978, Or. Graham
indicated rhat claimant had continuing symptoms which, oespire
hex lack of objective findings, he felt were genuine. He felt
she could return to her usual occupation with .some rescricticns
of lifting, pulling and pushing. Dr. Kemple, on Decemoer 21,
1978, agreed that claimant should restrict her lifting and
bendingl activities to some extent. Based on this medical
evidence, the Board concludes that claimant is entitled to
compensation equal to 32 degrees for 10% unscheduled disability
to her back due to her September 13, 1977 industrial injury.

OHDER
The order of the Referee, dated July 25, 1980, is modified.
Claimant is hereby granted compensation equal to 32 degrees

for 10% unscheduled disability to her back as a result of the
Septemtler 13, 1977 industrial injury.

The conclusions reached by the Referee with respect tc the
issues of premature closure and aggravation are affirmeo.

Claimant's attorney is hereby granted as a reasdnabie
attorney's fee a sum equal to 25% of the increased compensation
granted by this order, payable out of said compensation as paid,
not to exceed $2,000.

Claim No. D 113902 ' .MARCH 10, 1981

EARL ANSEL WOFFO.RD, CLAIMANT
SAIF Corporation
Own Motion Determination

Th'e Beard issued its Own Motion Order pursuant to tna
provisions of ORS 656.278 and reopened claimant's claim for aworsen|ed condition arising out of his March 17, 1965 incustrial
injury, commencing upon claimant's hospitalization' recommended by
Dr. Weed.
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cl:1 im has been swbmi t tEcl for closure -ano it is tne 
recommendation of the Evaluation Division af the Workers' 
Compensation Department that claimant be grante~ compensation for 
te:r, __ :;orary total cisability from December 13, 197') i:hrouQi1 January 
3, 1980 an0 no further a~ard of permanent partial dlsabllity. 
The Board concurs with this recommendation. 

IT IS SO ORDERED. 

WCB Case No. 79-7251 MARCH 10, 1981 

EDWARD ZOZOSKl, CLAIMANT 
Merten & Saltveit, Claimant's Attorneys 
Schwabe, Williamson, et al, Defense Attorneys 
Order on Reconsideration 

On February 20, 1981, th~ employer submitted a.Motion for 
Reconsideration of the Board's Order on Review of Feb~uary 11, 
1981. By letter dated February 23, 1981, claimant 1 s nttorney 
opposed the motion but requested she be granted an attorney fee 
from the employer's appeal. We will aa.c.ress both requests at a 
this time. ., 

Basec on the evidence before us~ the medical reports arc 
unequivocal that claimant suffered an occupational dise~se f~om 
exposure at work, diagnosed as dermatitis. This claim was ac­
·cepted and subsequently closed by a Determination Order of August 
29, 1978. 

Claimant 1 s condition then changed, and he developed w~u~ 
was diagnosed as psoriasis and on August 6, 1979 th~ carrier is­
sue~ a danial~ however, it denied the condition of dermatitis. 

The Referee, .in his order, denied compensability of -the 
dia~nosed psoriasis condition, and that finding was aff~rmed oy 
the Board. The only change which we made was.to clari:y what 
was to be accepted as compensable and what was not. Tr;at is,. 
the original condition arising but of.claimant's exposure at 
work, dermatitis, is and remains the responsibility of ~he. car­
rier. The condition diagnosed as psoriasis is not comp~nsable. 
Because of the wording of the ~arrier's denial, it was necessary 
to clarify this point. 

The employer's contentions set out in his motion are wi~h­
out merit. The sole issue before the Board and the Referee was 
compensability of psoriasis. Our Order is not ambiguous and 
does not raise the issue of compensability of the dermatitis 
condition as we ruled it was compensable. 
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The cl aim h a 3 □ e en s ubmi t t 5d for cl os u re •ano it is tne
rec ommen da Cion 0 t th e Ev aiuat i on Divis.i on 0 f the V/orkers 'Com pensa ti on De pa r tment that c la imant b e grantee compensation fortern 0 r a r w

J total d isa bill ty fr 0 m Decembe r 13. 1979 chroegi’ January193Q an (J no fu rth er a ward 0 r permane n t partial disabiiity ,The Boar d concu r s wi th t his r e CO mmendat io n.
IT IS SO ORDERED.

VCB Case No. 79 7251 MARCH 10, 1981

EDWARD ZOZOSKY, CLAIMANT
Merten A Saltveit, Claimant's Attorneys
Schwabe, Williamson, et al, Defense Attorneys
Order on Reconsideration

On February 20, 1981, the employer submitted a. Motion for
Reconsideration of the Board's Order on Review of February 11,
1981. By letter dated February 23, 1981, claimant's attorney
opposed the motion but requested she be granted an attorney fee
from the employer's appeal. VJe will address both requests at
this time.

Based on the evidence before us, the medical reports are
unequivocal that claimant suffered an occupational disease from
exposure at work, diagnosed as dermatitis. This clairr. was ac 
 cepted and subsequently closed by a Determination Order of August
29, 1978.

Claimant's condition then changed, and he developed wh^r
was diagnosed as psoriasis and on August: 6 , 1979 the carrier is­
sued a denial; however, it denied the condition of dermatitis.

The Referee, ,in his order, denied compensability of the
diagnosed psoriasis condition, and that finding was affirmed by
the Board. The only change which we made was,to clarify what
was to be accepted as compensable and v/har was not. That is,
the original condition arising out of•claimant's exposure at 
work, dermatitis, is and remains the responsibility of rhe. car­
rier. The condition diagnosed as psoriasis is not compc;nsabie.
Because of the wording of the carrier’s denial, it was necessary
to clarify this point.

The employer's contentions set out in his motion are with­
out merit. The sole issue before the Board and the Referee was
compensability of psoriasis. Our Order is not ambiguous and
does not raise the issue of compensability of the dermatitis
condition as W'e ruled it was compensable.
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the isiue raised by claimant's attorney regarding a~ attorne~ fee, the request is den~ed. The issue was co~pensa­bility, ~nd it was denied which obviously does not entitle claimanJ•s attorney to a fee. 

ORDER 

The Board's Order on Review dated February 11~ 1981 is hereby ~ffirmed and republished. 

WCB Case No. 79-3505 

The Ben~ficiaries of 
ROBERT ATKINS, De~eased 
SANDRA ATKINS, CLAIMANT 
CharlesJ·Erwin, Claimant's Attorney 
SAIF Corpora·tion 
Order D~nying Motion to Dismiss 

MARCH 13, 1981 

l -. . -
S ;\ I F • f, ,1 ,:; a p p e 3· .: e ,J f r o m t h e R e : · ;: r e e ' s O p i n i o ;--i a , 1 a O r c.'.:~ r . Clai1r.2n1t r.wves to 1Hsmiss Sf,IF's ::-,;•peal, pointin~; 01J'.:. thc1t SAI;­:7as r,ci!tl1er filed ;1 brief w.i.tlun [he ti,ri,:· ;jermitted nor -,otified ~ h e 8 o a' rd t h a t i t . ~ o e s no t i n t e n d t o f i 1 c a b r i e f . I . . 

. Tne Oo;~rd sharts the frustrati,Jn indicated t,J · c:laifflcii·1t. 's · ino.ti::i!' .. :1 "T:,e Boar,~ sh"Ould not be .::-alled upon tq. =e,Hch ;.:he 3·2s. ;-iag2s cif tL:stimony snd all 18 exhiuits, each COi:sis'.ing ·,:· 01any· pages. _I. to 1;uess c.:t what ;::ippellant ho.s in ,nind." unoer . , i sc.i:'J l a IV , h 6 W 'e V e ; , 5 A l F i S p e r m i t t e d t O d O j U S t. \'I h a ~ - i t t:, a S ;j C : , 2 • 

. Itlm2y be small comfort fo~ cl~imant, out ;f SAIF.a;~23ls t~e .-,03rd 1 s _decision ':r:i the Court of Ar=ipo,11s, clain,:;;': ,_::2n r,-. ·-: th:,~. SAIF rliise,; no issues before the ,jciard ar-:;5 argL.:r;~; .__r;:,~ i.-.• C:Jutc. ,huu.l:i dec~i:,e to -:·2vie,v issues U-:at were not r2'L'~e'.·, ..:,er:.,~:; en.· 
r.:.u a r cj. 

T -~ motion to Jismiss is denica. This case ts aocketed Fe. Joaro tevis-w 0n the record and res·;::ondent·•? br",~~ .. i;I JS S:) ORDERED. 
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On Ithe issue raised by claimant's attorney regarding an 

attorney] fee, the request is denied. The issue was comoensa
bility, 'and it was denied which obviously does not entitle
claimant 's attorney to a fee.

ORDER

The Board's Order on Review dated February 11, 1981 is
hereby affirmed and republished.

WCB Case No. 79 3505 MARCH 13, 1981

The Beneficiaries of
ROBERT ATKINS, Deceased
SANDRA ATKINS, CLAIMANTCharles I'Erwin , Claiman t's Attorney
SAIF Corporation
Order Denying Motion to Dismiss

SAIF  f.ris appeal ed from the Re -?.Tee ' s Opinion ana Order .CiaiiT.an't moves to dismiss SATF's snpeal, pointing out that SAT "
has neijt'her filed a brief witi'iin the time permitted nor ‘lOtified
the Boa'rd that it uoes not intend lo file a brief.

Tne dom'd shares the frustration indicated by ' c ia Lmari i.’smot ion";' "Tne Bo are should not be called upon tq search she 325
pages of testimony and all 13 exhibits, each consisting f manypages..'.to guess at what appellant has in mind." Unoe r . i s ci  j
law, however, SAIF is permitted to do jusu what.it has derm.itjmry be small comfort for, claimant, out if oAIF appeals the

noard' s'.decision to the Court of Appeals, claimrn: can nr'o that
SAIF r'iised no issues before the Board anc argues '_rn;t i, ... CouiC
..houln
b 0 a r ci.

G c c i n e 10 view issues t io a t were not r a i s e u be; cn

T .e motion to dismiss is denioc. This cas.c is cocketeb fc.
Boarc review on the record and respondent'* s bri :‘f.,

IS SO ORDERED.
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C 1 a i m N o • . C ."4 2·2 9 5 

GERALD J. BOCHSLER, CLAIMANT 
_SAIF Corporation 
-Own Motion Determination 

. . . . ~ -

MARCH 13, 1981 

The Board issued its Own Notior, Order on t1ay 28, 1980, 

reopening claimant's claim effectivr April• 1.1, 1980 for a 

~orsened condition related to his Industrial injury;of Scptemb~r 

.6, 1966. 

The claim has now been submit~ed for closure, and it is the 

recommendation of the Evaluation Division of the Workers' 

~ompensation Department that claim~nt be Qranted compensation for 

tempo~ary total disability from April 11, 1980 throu~h June 16, 

1980 but no additional a~ard � f permanent partial Jisabil~ty 

compeG3ation. The Board concurs with this recommendation. 

IT IS SO ORDERED. 

WCB Case No. 80-530 MARCH 13 1 1981. 

WILLIAM C. CRAIG, CLAIMANT . 

Malagon, Velure & Yates, Claimant's Attorneys 

Jaqua & Wheatley, Defense Attorneys 

Orqer of Dismissal and Own Motion Order 

Claiman:: inju:cd his back in 1972 a_nd again in i9?7. · 

Jifferent insuranc2 carriers were on the risk in those two years. 

~n 1979 claimant made an aggravation claim with the carrier 

,-:. hat n ad iJ ,~ ,::" n o 11 t., c risk in 19 7 7 . The d 1::- n i al o f th a. t 

aggr~vation claim gave rise to WCB Case No. 80-SJG. 

19 8 ~ cl a .i. man t requested th,~ Bo a rd to ex er c is~ a •,•rn r,·, -. ~ ice: 

.1uri::;...:.i.ctioi·1, tak.ing the ;3lternati1_·c pos.it.i.on that his 1v·oJ.·se:·.eJ 

o a ck r u n d .i t lo n 1·1 as t h e resp on s i b L. ~ y o f th e c a r r i e 1· th a t i I ad o e e n 

on th~ risk in 1972. The Board referred tnat ruquesl·for awn 

.11otior: ;:-ei .ef tn U1e Hearings Division to be h<~ard iri conjunct ~en 

with JCB Case No. 80-530. 

u1 tt12 eve of th~ scheduJ.ed hearing, t:r:e :.J;_,"c.i:-:-;, set, .:.eu 'iiC:-:: 

:J s e r,J o • 8 C •- :_;; 3 O • ;~ e cause o f th a t s e t t l em en t , :.::: ~- J i rri ,~ :-'1 t t: .~ s 

·•:lithc;,;wn !;_is request for 01·111 moticn re.lief. fr.t: Lloa-..-d has 

.-1pp:z-ovcd tne settL:rnent in NCB Case No. 80-530. 

Tn,nef0r2, cl.-:ii.ma,--it's request :'or he2ri111J ii"!,;'°:;:; .. :c.isr.::- :~tL 

;~l.l-55C· is dismissed, and clairnan.,. 's request fo::.· s11r, ,n,.)ti0n L::li·;;:f ~ 
is de~ieG. · W 

If IS ~C ORLIERED. 
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Claim No. C ■'42'295

GERALD J. BOCHSLER, CLAIMANT
SAIF Corporation
Own Motion Determination

MARCH 13, 1981

The Board issued its Own Motior. Order on May 28, 1980,
reopening claimant's claim effective April' 11, I960 for a
worsened condition related to his industrial injury;Of September
6, 1966.

The claim has now been submitted for closure, and it is the
recommendation of the Evaluation Division of the 'Workers’
compensation Department that claimant be granted compensation fo
temporary total disability from April 11, 1980 through June 16,
1980 but no additional award of permanent partial disability
compensation. The Board concurs with this recommendation.

IT IS SO ORDERED.

WCB Case No. 80 530 MARCH 13, 1981

WILLIAM C. CRAIG, CLAIMANT .
Malagon, Velure & Yates. Claimant's Attorneys.
Jaqua & Wheatley, Defense Attorneys • ■
Order of Dismissal and Own Motion Order

Claiman;; injy.ed his back in 1972 and again in 1977.
Different insurance carriers were on the risk in those.two years.

in 1979 claimant made an aggravation claim with the carrier
chat nad bei::n on t.>e risk in 1977. The denial of that
aggravation claim gave rise to WCB Case No. 30 530.

i 198 i claimant requesred the Board, to exercise own 'm'.ic :
,iuris..'iCtion, taking the aiternati'/e position that his w'orser,ed
oack rondition was the responsibl .Uy of the carrier that had oeen
on the risk in 1972. The Board referred tnat request'for own
Miotion rel.ef to the Hearings Division to be heard in conjunct Lon
with  VCB Case No. 80 530.

0i the eve of the scheduled hearing, (.r e set. led wCn
ase No. 80 530. f ecause of that settlement, claimant h. .s

wi the ,'cwn fils request for own motion relief. The Board lias
approved tne settlement in WCB Case No. 80 530.

Ti'iere f o re, claimant's request for hearing in cTB base No.
JO 530 is dismissed, and claimant's request for own .ri.j'ciun relief
i s d e i e 0 . m

II IS ORDERED.
•574 
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No. C-121906 

LOUIS CROSS, CLAIMANT 
I 

Galton, Popick & Scott, Claimant's Attorneys 
I . 

SAIF Corporation 
Own·-otibn Determination 

Tne Bo,~r;j issued its Own Motion· Order dated June 6, i';100 
·,1hich re,op,~'."".ed clr1i,,1ant 's claim cJ:3 llf Junuary 30, · 1180 ;oi: a 
·.v o r s e ;i := d co n j i t i on a r i s in g o u t c f n i s i n du s t r .'.. a l .: n j u r y ,J f Apr .:. i. 

I 

16, 1968. 
I 

Thc·lclaim was submitted for ci.:isure, pursuant to th0 
provisidns of ORS 656.278, and it fs the recommendation Qf the 
.:valuat.ion Givision of the Workers: Compensation Oepartm8r,~ that 
cl a i ma n t· b :': gr an t e tJ comp ens a t ion -f o r tempo r a r y tot a l rl is & :·, i. l i t y 
from Janua:-y 30, 1980 through t~ar_::1 30, J_'?80 and ~10 ajditiJna~ 
~ward rJr permanent partial disability. Tne Board concu~~ ~ith 
this r 2 d: om ;11 ~ n d at ion . 

1 · 
I~ !$"SJ ORDERED. 

I . -

Claim No. C604-14077 REG MARCH 13, 1981 

JOSEPH DAVIS, CLAIMANT 
' I Welch, £ruun & Green, Claimant s Attorney 

Schwabe,. Williamson, et al, Defense Attorney 
Own Motio,n Order 

Claimant requested that the Board qrant ow;. motion relief. 
B9 ord~rs dated Mav 23 and June 20, 1986, we referred clairna~t•s 
reques~ for a hea.ring and. recommc.:ndation. \·Je have received 
the Re:fere;~' s recommendation. · · 

. I d . ,· d •'ff. . We :.:equeste a recommendation on tnree J. erent isc:::ues. 
We nowj:find one of them dispoiitive: Whether-claimant is 
barred from now ~eeking additiotai compensation after ~aving, 
stipulated as part of a 1976 disputed claim settlenent.chat 
he w~s/then permanently and totally disabled. 

Claimdnt injuied his left elbow at work in· September 
1972. The Referee recommends that we find that claimant's 
elbow 6ondition has worsened since his last award of c0rapens~tion. 
i·le so f ir.:.d. 
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Claim No. C 121906 MARCH 1 1981 •

LOUIS CROSS, CLAIMANT
Galton, Popick & Scott, Claimant's Attorneys
SAIF Corporation
Own' Motion Determination

Trie Boerd issued its O',
wnich reop^jsed cla iiiiant ' s ;
worsen.ed condition arising
16. 1968.

'n Motion' Order dated June 6, iv30
iaim as of January 30,1980 for a
out of nis industrial injury of Ap.

Tholclaif'n v/as submitted for closure, pursuant to the
provisions cjf ORS 656.278, and it is the recommendation of the
Jvaluarion 'division of the Workers' Compensation Oepartrnen: that
claimant' be granted compensation  for temporary total disability
from January 30, 1980 through Marc:; 30, 1980 and r;o addicionai
award for permanent partial disability. Tne Board concurs with
this reeoiTiiihindation.

IT IS’SO ORDERED.

Claim No. C604 14077 REG MARCH 13, ,1981

JOSEPH DAVIS, CLAIMANT
Welch, 'Bruun & Green, Claimant's Attorney
Schwabe
0 wn Mot

Williamson, et al, Defense Attorney
ion Order

Claimant requested that the Board grant ow:, motion relief.
By orders dated May 23 and June 20, 1980, 'we referred claimant's
request: for a hearing and recommiondation. V/e have received
the Referee's recommiendation. ' •

We requested a recommendation on three different issues.
We now find one of them dispositive: Whether • claimiant is
barred from now seeking additioruil compensation after having ^
stipulated as part of a 1976 disputed claim settlement chat
he v/as then permanently and totally disabled.

Claim.ant injured his left elbow au work in Sepuember
1972 . The Referee recommends that we find that claimai':t's
elbow condition has worsened since his last award of compens>ation
We so find.
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19 7 5 claimant m.:1de a claim• for ..... back in-j·-~1ry· w:·-_ 1 c~-- ---- .... - 4' 
wa!'; partially der:.-ied. In 1976 claimant made a claim fo:-:- a 
testicle in:jury which was denied~ These claims were resolved 
by d bon~ fide dispute settlement entered pursuant to ORS 
656.289(4) and·dated October 13, 1976. That s~~tlement was 

- signed by claimant, his attorney, the attorney representing 
the employer/c~rrier and approv~d by a Referee. That agreement 
provide~ in part: 

"l. The parties agree that the clair~.ant is now 
permanently and totally disabled. 

"3. The parties are in dispute as to whether 
claimant's curreht permanent and total disability 
is due to his back ·injury or to non-compensable 
factors. 

"4. The parties arc .1.n further dispute as to 
whetJ-ier the clair.1ant' s testicle claim of January 
1976 is compensable.'' 

The settlement agreement provided for payr.1ent of $21,SG0 to_ 
claimant and for payment of $3,350 to claimant's attorn2y_, 
for a total of $24,850 '' in full and final settlement between ~ 
the partio s. " W 

An ORS 656·. 289 (4) bona fide d1.spute sectlement ordl-~a~{-i\, -
terminates all of a·worker's rights under ORS chapter 656;· __ -
However, in March 1977 claimant requested payment of- adJi tiona·l 
medical expenses relating to his 1975 back injury that had 
been partly the subject of the 1976 bona fide dispute settlement. 
Even though it seems to ihe Boa~d that the 1976 bona fide 
dispute· settlement would have ·be~_ri a successful defense to 
claimant's 1977 claim, that cla~~ lead to th~ execution of 
yet another bona fide dispute se·ttlement. .This settlement, 
dated September 29, 1978 was signed by claimant, his at~or~ey, 
the carrier's attorney and apJ;:roved by a Ref ere�:;,:. It'· ;,jrqyide~:·1 • 

for payment to claimant of $7,483.15 which included $1,norr · · 
as a fee for claimant's attorney. -.. 

The Board notes that even though no hearing had eve~ 
been held on claimant's 1975, 1976 or 1977 claims,.-his - · 
attorney had been awarded fees that totaled $4,350. The 
Board further notes that the 1978 payme;1t of $7,483.15 by 
the carrier (Liberty Mutual) appears indefensable because of 
the earlier bona fide dispute settlement. 
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In 1975 claimant made a claim' for a back injury wl' .ich
was partially denied. In 1976 claimant made a claim for a
testicle injury which was denied, These claims were resolved
by a bona fide dispute settlemer.t entered pursuant to ORS
656,289 (4) and'dated October 13, 1976. That seutlement was
signed by claimant, his attorney, the attorney representing
the employer/carrier and approved by a Referee. That agreement
provided in part:

"1. The parties agree that the claimant is now
permanently and totally disabled.

"3. The parties are in dispute as to whether
claimant's current permanent and total disability
is due to his back injury or to non compensable
factors.
"4. The parties are in further dispute as to 
whether the claimant's testicle claim of January
1976 is compensable."

The settlement agreement provided for payment of $21,500 to,
claimant and for payment of $3,350 to claimant's attorney., .
for a total of $24,850 "in full and final settlement between '
the parties." .

An ORS 656'. 289 (4) bona fide dispute sectlement ordinarily
terminates all of a worker's rights under ORS chapter 656.',
However, in March 1977 claimant requested payment of•additional
medical expenses relating to his 1975 back injury that had
been partly the subject of the 1976 bona fide dispute settlement.
Even though it seems to the Board that the 1976 bona fide
dispute'settlement would have 'been a successful defense to
claimant's 1977 claim, that claim lead to the execution of 
yet another bona fide dispute se'ttlement. .This settlement,
dated September 29, 1978 was signed by claimant, his atcorney,
the carrier's attorney and approved by a Referee:. It:" urqyidedj '
for payment to claimant of $7,483.15 which included $1,000'
as a fee for claimant's attorney.

The Board notes that even though no hearing had .ever
been held on claimant's 1975, 1976 or 1977 claims his  
attorney had been awarded fees that totaled $4,350. The
Board further notes that the 1978 payment of $7,483.15 by
the carrier (Liberty Mutual) appears indefensable because of
the earlier bona fide dispute settlement.

m
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1978 the focus shifted away from claimant's back and 
returned! t:.o his elbow which hac': been injured in 1972. On 
October 121, 1978 claimant requested payment -of nedical bills 

I 

relatin~ to the continuing treatment of his elbow condition. 
The carr,ier did not respond and claimant recuestcd a hezirinc. 

I . • - -
The outcome·was a March 6, 1979 stipulated settlement whereby 
claimand 1 s elbow claim was reopened "for !Tiedical care and 
tre2 tmen1t, including surgery as recommended by claimant's 
physicidn." 

In summary, the various agreements of the parties are: . 

19~6 -- bona fide dispute settlement of partially. 
denied back· claim and denied testicle claim; 

I 
1978 -- bona fide dispute settlement of re~ewed back 

cliim, apparently limited to cost ~f medical services; 

1979 -- stipulated settlement of claim for cost of 
medical services for treatment of elbow injured in 
1972. 

j' . ..... '. . • 
Ali these· agreements were approved by Hearings Divisicn 
refereek.. -

h i f ' d . . h. . . T ~ Re eree s recommen a tion in L 1. s own mot1.on Cuse 

suggest~ that once a worker's aggravation rights ha~e expired 
and thel Board has referred a subsecuent recuest for own -
motion !relief,to th<2 Hearings Divi~ion for~hearing and 
recommehdation, the referees of r.he Hearings· Division .luck 
"juri sdlicti.on II to approve a stipulated settlement or bona 
fide di~pute settlement._ The Board disagrees. 

out ··workers' comuensation svstem allows private settlement 
of an o~iginal claim ~r an·aggra;ation claim -- limit~d only 
by ,c;_ re:quirement that the settlement be approved by "a 
referee· [or] ·the board." ORS 656.289 (4). It makes no sense 
tc t~~ !Board to say th~t all ~1_2:ims can be s~ttJ.ed :ti1roughout. 
the file year aggravation perJ.Oo, but no cla.1ms,. J .. e., 
requests for own motion relief, can be settled beyond that 
date. The Board concludes that requests for own rnotio~ 
relief can be settled privately just as any other claim can 
be. 

The next issue is who has authori tv to ap· prove a scttle::cent 
I ·' -

of a request for own motion relief_ The only relevant 
statute.\ is ORS 656.289(4) which refers to aporoval bv "a 

I • J 

referee [or] the board." The Board concludes that, as a 
matt~r/of authority, it makes no difference whether a suttlement 
of a r~quest for own motion relief is approved by u Referee 
or by the Board. The Board clearly has authority to approve 
such aisettlement. And the Referees, as the Board's agents, 
have the same authority. 
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The carrjier
The outcome
claimant s
tree tmen't 
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'was a March 6, 1979
elbow claim was reop
including surgery as

away from claimant's back and
been injured in 1972. On
sted payinent' of m>edicai bills
tment of his elbow condition,
claimant requested a hearing,
stipulated settlement v/hereby

ened "for medical care and
recommended by claimant's

In summary, the various agreements of the parties are:

131^6 bona fide dispute settlement of partially,
denied back' claim and denied testicle claim;

1978 — bona fide dispute settlement of renewed back
claim, apparently limited to cost of medical services;

1979   stipulated settlement of claim for cost of
medical services for treatment of elbow injured in
19 72.

Ail these’agreements were approved by Hearings Division
referees.  

The Referee's recommendation in this own motion case
suggests that once a worker's aggravation rights have expired
and thel Board has referred a subsequent request for own
motion relief,to the Hearings Division for hearing and
recommendation, the referees of the Hearings'Division lack
"jurisdaction" to approve a stipulated settlement or bona
fide dispute settlement. The Board disagrees.

of
by
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to
the
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rel
be.

Our workers
an original c
a requirement
er
C Pi
f
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e.
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ee' [or] ‘thee |Board to
ivje year ag 
sts for own

The Board
can be se

' compensation system allows private settlement
laim or an■aggravation claim — limited only
that the settlement be approved by "a
board." ORS 656.289(4). It makes no sense
say that all claims can be settled throughout
gravation period, but no claims,_ i.e.,
motion relief, can be settled beyond that
concludes that requests for own motion

ttled privately just as any other claim can

The next issue is who has authority to approve a settlement
of a request for own motion relief. The only relevant

56.289 (4) v/hich refers to approval by "a
board." The Board concludes that, as a

ity, it makes no difference whether a settlement

statute is ORS 6
referee [or] the
matter |of author
of a request for
or by the Board,
such a Isettlemen
have the same au

ov/n motion relief is approved by a Referee
The Board clearly has authority to approve

t. And the Referees, as the Board's agents,
thority.
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cocs not follow, however, that because the Referees 
have authority to act, it is dec:.iirctb.le that they do so. The 
Board's unique and open-ended power to grant own ~otion 
reljc~f, OHS 656.278, .imposes on the Bozird the serious duty 
lo z,ppLy .i rc.:.i.1': 1)ncu own mol.ion policy cuni:;j_:::LGntly. Approvul 
of own motion settlements by 29 separate Referees would not 
promote development of either clear policy or consistency. 
Therefore, the Board concludes that Referees should not 
approve own motion settlements, but should instead forward 
them to the Board for approval. This includes both stipulations 
and bona fide dispute settlements. 

The remaining question is whether clai~anc's 1976 ~ . 
stipulation that he was then perrr.anently and totally di ~;ab:!..eci; 
ouoted above, precludes now gra~cing, by own motibn ord~r,_ 
fncreased compen3ation for claimant's worsened elbow co~dition. 
The Board concludes that it does. There can be no greater 
disability than permanent and total dis~bility. Absent som~ 
indication that claimant's condition improved after 1976 --
and there is none in this record -- the Board will na~ now 
grant own ~otion relief. 

IT IS SO ORDERED. 

WCB Case No. 79-03896 MARCH 13, 1981 

DIANNA GOBLER, CLAIMANT 
Welch, Bruun & Green, Claimant's Attorneys 
Schwabe, Williamson, et al, Defense Attorneys 
Order on Review 

Reiiewed by Board members McCallister and Lewis. 
. . 

Claima1-,t seeks Board review of the Referee's oroer .vd:ich .. 
affirmed the carrier's denial of her claim for an occu~ationil 
,jisease. 

The Board agrees with the Referee's ~onclusicn in this cas~. 
:he evidence indicates that claimant has bee~ a nervous person 
most of her life. Or., Parvaresh indicated that if claimant was 
t.1nder more pressure than her co-workers with respect fu- r,er job 
auota and how she uses her work time, then sh~ has a le~itimate 
a g ·gr a v a-t i o r, o f a ·pr e - e x i s i t i :: g p s y c-. h .i: a t r j_ c d i 3 o r de r . I-! f~ 

ultimately conclud~d that claima~t was actwally rsacting ~� oeing 
turned down for a promotion which .she felt ·she deserved. Dr. 
,-;_ayes indicated that if claimant's work environment. was z she it 

. rjescrioed it, then heremployme·nt significantly and mater all/ 
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It does not follow, however, that because the Referees
have authority to act, it is desirable that .they do so. The
Board's unique and open ended power to grant own motion
relief, ORS 656.278, imposes on the Board the serious duty
to apply a reas'.)ned ov;n motion policy cx.)nsistently. Approval
of own motion settlements by 29 separate Referees would not
promote development of either clear policy or consistency.
■Therefore, the Board concludes that Referees should not
approve own motion settlements, but should instead forward
them to the Board for approval. This includes both stipulations
and bona fide dispute settlements.

The remaining question is whether ciaimanc's 1976 ■
stipulation that he was then perm.anently and totally disabled>
quoted above, precludes now granting, by own motion order,,
increased compensation for claimant's worsened elbow condition.
The Board concludes that it does. There can be no greater
disability than permanent and total disability. Absent some
indication that claimant's condition improved after 1976 —
and there .is none in this record — the Board will no,t. now
grant own motion relief. 'n

IT IS SO ORDERED.
m

WCB Case No. 79 05896 MARCH 15, 1 981

DI ANNA GOBLER, CLAIMANT
W e Ich , Bruun & Green, Claimant's At 10 rn e y s
Sc h wa b e , W illiamson, et al, Defense Attorneys
0 r der on R e view

Re view ed by Board members McCal lister and Lew is.
. Cl aima fit seeks Board review of the Refere e ' s oroer ..w! lien.,

a f firm ed t he carrier's denial of he r claim fo r an occup.at:ional
di seas e

Th e Bo ard agrees with the Refer ee ' s concl usio n in this case.
rh e e V iden ce indicates that claiman t has been a n ervous f e r s 0 n
mo st 0 f he r life. Dr.' Parvaresh in dicated th at i f claimant was
on der more pressure than her co wor kers with respect to her joo
QU ota and how she uses her work time, then sh e ha s a leg.’i timate
cig g r a v atio of a pre exisiting psyc h i: a t r i c d 1 sord er. He
ui tima tel y concluded that claimaCft was actual ly r s a c t i n g to ueing
tu rned dow n for a promotion which ,s he felt 'sh e de served. Dr.
da yes indi Gated that if claimant's work environme n t. w a s i:s she
de scri oed it, then her employment s ignifleant 1 y a nd matei: 1 a i 1 y m
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her· condition·. Neither doctor -came to· a defi:u-r.e ------·­conclusfon tnat her job stresses·&~gravated her pre-existi1g ~onditidn. The testimony taken ~t the hearing, b&sed on cl preponddranc~; •indicates tnat conditions at work were not as claimant described them. The Boar6 co~cludes that claimant has failed fa prove by a preponderance of the evidence that her :onditi0n ~as-aggravated by her work situation. . -·. I . 
ORDER 

The order of the Referee, dated June 27, 1980, is affirmed. 

Claim No. D 122753 

DENNIS croHNSON, C~AIMANT 
SAIF Co 1rporation 
Own Motl-on Order 

· T~1J c
0

Ja imant. requests the 
juristHGtic:.n, pursuant to ORS 

.worsenJd condition related to 
of Oct~ber 30, 1975. 

MARCH 1 3, 1 981 

Boa1d to cxercis~ ics own·m0:ion 
656.278, and reopen his claim fb-r a 
his compensabl1:.: industrial injury 

orl Bert h~d sch~duled surgery for January 8, 1981 for a 3risto{1 rep2.ir of the right shoulder. SAIF is unoppGse(! t•J 
re � penj~g. 

The Goard concludes claimant's slaim shall be rcooenEc I ·.' 
r commer,-;:-:ing the ciute of his hospitalization for u-,e su-rgery. of Januar~ 8, J.981 and until closure is authorized pursuant to ORS 

656.278. 

IT IS 50 ORDERED •. 

Claim No. C 269088 MAR CH 1 3, 1 981 

BETTY MARTIN, CLAIMANT 
SAIF c1orporation 

Own Mt ion Dete rmi nation ---· ____ .. _____ ·- . . . __ . ·- _ -··-•• 
Th'e Boa.rd issu[;d its own mou 1:i:·1 order .of Oc~ol'.Jer 13, l:)80 1vhic;-1 !l.'eop•::ned claimant's claim fer a worsen;2,j co,1C.:itlon re.;.au:d to he~ ~riginal inJustrial injury cf September 2~, 1970. That Own Motion Grder ordered the clafn·:• reopened·· upon ,.:laimant 's 

hospi~alizo:ion. 

-579-

m

m

aggravated her ' condition. Neither doctor came to a defirui.e
conclusion tnat her job stresses' aggravated her pre exisring
condition. The testimony taken ar the hearing, based on a
preponderancej indicates tnat conditions at work were not as
claimanL described them. The Board concludes that claimant ha:
failed to prove by a preponderance of the evidence that her
condition was'aggravated by her work situation.

The
ORDER

order of the Referee, dated June 27, 1980, is affirmed

MARCH 15, 1981Claim No. D 122755

DENNIS JOHNSON, CLAIMANT
SAIF Corporation
Own Motion Order

The claimant, requests the Boaj c to exercise its own' motion
Jurisdiction, pursuant to ORS 656.278, and reopen his claim for a
 worsened condition related to his compensable industrial injury
0 f Oc Looer 30 , 1975.

Dr Bert had scheduled surgery for January 8, 1981 for a
Bristow repair of the right shoulder. SAIF is unopposed to
reopening. • .

Tne. Board concludes claimant's claim shall be reopenec
commencing the date of his hospitalization for the surgery, of
January 8, .19 31 and until closure is authorized pursuant to ORS
656.278.

IT IS 30 ORDERED.

MARCH 15, 1981Claim No. C 269088

BETTY MARTIN, CLAIMANTI 'SAIF C|Orporation
Own Motion Determination

The Boiii'd issued its own inoticri order .of Octoijer 13, 1980which jreopened claimant's claim fur a worsened coiicLtion related
to heTj original inuustrial injury of September' 23., 1970. That
Own Mo.tion Order ordered the claim' reopened' upon claimant's
hospitalization.
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Cl Li i iTI ha S il CJ W been" SU b rn it t ~ d f Or C .l OS Ure - and .: it i S t n e 
:ecommendation of the Evaluation OLvision df the i/o'rke'rs' 

Comp en ~ a ti on D c p ;::i r t men t U, a t cl a .i. me:,. t ' s c .l a i m l1 e -c l o s e d · w '.. thou \: 

· ,in y award 0 f _ cu rn pen'._, 8 ti on for tern po r a r y tot a .l di•_; ab i l it i n :, r an)/ 

.i n c r fl 2 3 e fr, p e r rn u n 2 n t pa r t1 a l d i s a L i l i t y . Th i s r Lico m rri e 1 : cJ a r: i o 1·, i s 

based upon :t"1e fact that claimant ·t1as not 2mployed pri-or· :::i this 

hospitalization and therefore has sustained' ~o tim~ ·1oss in the 

f o r rn o f t e ,n po r a r y ;:. o t a l d i s ab i l i t y comp e n s a t i o n . Th e Bo J r d ·· 
·concurs with this recommendation. 

IT IS Su ORD[::RE_,0. · . 

TOM MOORE, CLA~MANT 
Peter Hansen, Claimant's Attorney 
Mary Dapford, Defense Attorney 
Order of Abatement 

MARCH 13, 1981 

' L 
~ .:.----- 0 -~ --~--~---•-•-

bn ·March 12, 1981, de_fenJant 1 s attorney requested t l~ ·!:3oara 

for reconsideration uf the Board's Or~er on Review datea February 

17, 1-931. -

In or � e~ that time for appeal noes not run, our Oid~r on 
Review is hereby abated and held for naught. 

IT IS SO ORDERED. 

,\ 1 

FRANK NAHORNEY, CLAIMANT 
Own Motion Referred for Hearing 

-- ---- ~·-·· - ·- _.,_ ,..._,_ -
Claimant requests--frie·B·�ard to t):Xerci;;e its own motion 

jurisdiction pu~su~nt to ORS 656.278 and reopen his claim for a 

worsened corydltion related to his industrial injury of October 
13, 1971. 

Hi e c a t r i e r I Ar g o ri a u t I n s u r a n c e C o . , b y l e t t e r a a fe a· F e o r u a ::- y 

.: 3 , 19 81 i n f o rm e d the 8 oar d t 11 a t i t w a s opp o s e d t c, a c la i m 
reopening. 

-580_; 

The claim has nov/ been submitted for closure and it is tne
recommendation of the Evaluation Division of the iVo'rke'rs ’
Compensation Department that claimant's claim be  closed' w t thou'c
any award of compensation for temporary total disab'illt/ nor any
increase in permanent partial disability. This recommendation is
oased upon the fact that claimant was not employed prior’ to this
hospitalization and therefore has sus ta inecf no time'loss in the
form of temiporary total disability compensation. The Board 
concurs with this recommendation.

IT IS SO ORDERED.'

m

WCB Case No. 79 8496

TOM MOORE, CLAIMANT
Peter Hansen, Claimant's Attorney
Mary Danford, Defense Attorney
Order of Abatement

MARCH 13, 1981

. On'March 12, 198l/ defendant's attorney requested t e Boaro
for reconsideration uf the Board's Order on Review dated February
17, r981. V

In order that time for appeal ooes not run, our Ordur on
Review is hereby abated and held for naught.
’• IT IS SO ORDERED.

Own Motion Nol 'Si bOSM' MARCH’T^", 'V981

FRANK NAHORNEY, CLAIMANT
Own Motion Referred for Hearing

Claimant requests the Board to e'xercise its own motion
jurisdiction pursuant to ORS 656.273 and .reopen his claim for a
•worsened condition related to his industrial injury of October
13, 1971. . .

The carrier, Argonaut Insurance Co., by letter dated Feoruary
13, 1981 informed the Board that it was oppo.sed to a claim
reopening.
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The Board is in posse::-sion of Dr. Cohen·•s medir_;al re;,,,_,rt a;\,j 

finds th~t.~he information provided by him is ~h~~fficient for 
'.:le Boa-rd to determine whether or not claimant's ·claLn s:10uld be 
reo~e,12d) .. 

I 
Tr:0•r

1
efore, the Soard is referring this matter·to the ;--iear.i:,ds 

1 i v i s i o n f o ~- a Re f e re e t o ho l d an e v i d e n t i a r y he a .-\ n g a r. d t o t a k e 
~; v id er: c e1 to u et er rr. L, e w he the r c 1 a i m 1 n t ' s present c arHH ti o .-1 

constitJtes a worsening of his condition related to~hii · 
i.ndustr~al injury of October 13, 1971. After tr':e hca:ir1(J :~h.e .. , 
R~fer~~ jis to ·order ~ transcr~pt of the proceedir,.:_1s ctnd, i:,OQeL-1cr 
:nth n1s recommendation, submit -suci1 to the aoarG. 

I 
· IT IS SO ORDERED. 

WCB. Case No. 78-05969 

ROY D; ~ELSON, CLArMANT 
Olson, rittle, et al, Claimant's 

· · SA IF C o
1
r po ration 

Order on Review 

. . 

MARCH 13, 1981 

Attorney 

Reviewed by Board members Mccallister and Lewis. 
. . 

Th~ claimant appeals the Referee's order which uwarded him 
10% unscheduled disability for ne~k and bilateral shoulder 
injurids. It is claimant's contention l1e ls entitleJ to 
;3ddltidnal lemporary cotal disability, zi greater _perman,::i1t 
partia~ disability award and penalties and atto~ney's fees. 

We Im~-~ i f y the Re fer e e I s or de r . Fi rs t , w e no c -2 ~ha ;t t n ~ 
Refer0~, although he could not understand t1ow the right shoulder 
proble~ could be compensably related to the cl~imed injury whic~ 
.in vol v ~ d on l y tr au m 3 to the le ft side o f the body , none th 1::.l es s :·1 e 
found both shoulder problems compensable. we hot only du not 
understand tne ratio11ale relating the rigt1t shoulder to the 
claime~ injury, we do not accept Lt. The right snoulder 
conaition is not compensable. · The injury of October 26, l976 
involv~d a fall on the left side of the body, and we see nothtr,g 
in th-=:·/ recGrd ·to negate th,::: impact of repe,:ited hi::;torie·s which 
claimbrt provided the doctors over a ~pan of se\eral ;ears that 
the me~hanics·of the accident produced injury to the claimant•s 
left side. The riqnt shoulder complaints do not appear in the 
.::-ecordl until 1978, so there is not even a temporal relatlonshir. 
Having di~posed of the right shoulder question by finding it nae. 
compensabie, we move on to the question of_claim6nt's enti~lement 
to teriiµorary total disability compE:nsation. 
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The Board is in possession of Or. Cohen''s medical report and
finds that che information provided by him is ihsL>fficient for
fne Boa rd to determine'whether or no t. claimant ' s ' cla i:n should be
reopened._

Therefore, the Board is referring this matter'to the Hearings
hivision for a Referee to hold an evidentiary hearing and lo take
evidence to aeterrnine whether claimant's present condition
constitutes a worsening of his condition related co’, his .industrijal injury of October 13, 1971. After the hearirig ■
Referee jis to'order a transcript of the proceedinas and, rogetn.;r
.vith his recommendation, submit such to the Board.

• IT IS SO ORDERED.

VCB.Case No. 78 05969 • MARCH 13, 1981

ROY D . NELSON, CLAIMANT
Olson, [Hittle, et al. Claimant’s Attorney
SAIF Corporation
Order on Review

Rev iewed by'Board members McCallister. and Lewis
The claimant appeals the Referee's order which awarded

10% unscheduled disability for neck and bilateral shoulder
injuries. It is claimant's contention he is encitleu to
additional temporary total disability, a greater .permaneni

him

partia disability award and penalties and attorney's fees
We modify the Referee's order. First, we note that tne

Re fere , although he could not understand how the right shoulder
problem could be compensably related to the clairried injury which
involved only trauma to the left side of the body, nonetheless i'le
found both shoulder problems compensable. We hot only do not
understand tne ratioiiale relating the right shouloer to theclaimed injury, we do not accept it. The right snoulder
condition is not compensable.  .The injury of October 26, 1976
involved a fall on the left side of the body, and we.see nothii,gin thejrecord ' to negate the impact of repeated histories wnich
claimant provided the doctors over a span of se'.eral years that
the mechanics'of the accident produced injury to the claimant's
left side. The rigiit shoulder complaints do not appear in the
r e c o r 0
Having

until 1978.
disposed of

compensable,
to temporary

so there is not even a temporal relationship,
the right shoulder question by finding it nos

we move on to the question of.cl aimant's entitlement
total disability compensation.
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The Boa.rd :inds ·si,ff~c~ent evidence i,1-t~e:·.--~·ecoi;d to ·s-upporF. -
~1a1mant•~ cla1m_for add1t1onal temporary tot~l_1i~~biltty 
compensation. First, the chart notes of Dr. Woofpert· dated 
~ebruary 18, 1977 indi~ate a regime of active ti~atm~nt of th8 
.: t'.• l'L $ I l Ou hli:.: r a n d n 1) d< C I) mp l a in t a rid l !) I: u p .l n .l On t h a t C la i. ma n t 
shoulc'. not work. On July 26, 1977 claimant was ·found capable of 
''modified li;niter" work, in the same chart note, Or. Woolpert 
ind.ic;:ates c.laimant cannot return to his regular Gccupation., tru,;k 
driving. Out of all of this, the Board believes the claimunt has 
est ab l.i. shed entitlement to add i U on a 1 tempo r a r y tat al dis a tJ i l it y 
compensation from February 18, 1977 through July 26, 1977. 

. - -- . . -·· - -- ... - ..... . - . . . -··· .. -----· . ----· -
Having disposed of the temporory ·tota~ disability issue, we 

:1aw must decide the extent of c1air,rnnt 1 s permanent disability. 
The claimant .is 55 years old with a 10th grade education. He has 
aeen, for most of nis working life, a truck driver or has worked 
with farm machinery. · ' 

The evidence indicates claima~t is now precluded from 
returning to "truck driving 11 --he is limited to lighter jobs. To 
the extent the neck and left shoulder conditions contrib0te to 
the loss of wage earning capacity, we find claimant is .. entitled 
to an award.of 30% unscheduled permanent partial di$ability. 

Lastly, the claimant askJ the Board to assess .penalties ar,J 
attorney's fees for ~he carrier's failure to reopen. We find the iJi 
claimant's request without merit. . ' _ 

ORDER 

The 'Order of thP. Referee, dated June 25, 1980 is modified. 

Claimant is hereby granted,c.ompensation for temporary total 
disabifity from February 18, ±~fz· through-july 26, 1977 and to ~n 
award of 96 degrees for 30% uns_cheduled neck_.and- left shoulder 
disability. . 

Claimant's attorney is hereby granted as and. for a raosonanle 
attorney fee, 25% of the temporary total disability granted by 
this o~der not to exceed $250, and 15% of .the increased 
compensation for permanent parti~l dis~bility grGnted by this 
ord~r, not to exceed $750. 
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The Board finds ■ sti f fie.tent evidence IfV the record to supporF
claimant's claim for additional temporary total"_disability
compensation. First, the chart potes of Dr. Woo'lperf dated
February 18, 1977 indicate a regime of active treatment of the
Ic I shoulder and neck complaint arid tl'u.' opln.lon tliat claimant
should not work. On July 26, 1977 claimant was found capable of
''modified lighter" work, in the same chart note, Dr. Woolpert
ind.icates claimant cannot return to his regular occupation., truck
driving. Out of all of this, the Board believes the claimant has
established entitlement to additional temporary total disability
compensation from February 18, 1977 through July 26, 1977.

having disposed of the temporary totaj. disability issue, we
now must decide the extent of claimant's permanent disability.
The claimant is 55 years old with a 10th grade education. He has
oeen, for most of nis working life, a truck driver or has worked
with farmmachinery.

The evidence indicates claimant is now precluded from
returning to "truck driving"  he is limited to lighter jobs. To
the extent the neck and le ft shoulder conditions contribute to
the loss of wage earning capacity, we find claimant is .entitled
to an award.of 30/o unscheduled permanent partial disability.

Lastly, the claimant asks the Board to assess .penalties arij
attorney's fees for the carrier's failure to reopen. We find the
claimant's request without merit.

ORDER
The order of t'ne Referee, dated June 25, 1980 is modified.
Claimant is hereby granted .c.ornpensa tion for temporary total

disability from February 18, i9’77.' through ■ July 26, 1977 and to an
award of 96 degrees for 30% unscheduled neck .and left shoulder
disability.

Claimarit s attorney is hereby granted as and for a reasonable
attorney fee, 25% of the temporary total disability granted by
this order not to exceed $250, and 25% of the
compensation for permanent partial disability
order, not to exceed $750.

increased
granted by this
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Claim No. 451219 

GARY NORDLING, CLAIMANT 
SA IF Co r:p o r a ti on 
Own Moti:on Order 

MARCH 13, 1981 

I 
Cl c:d man t r e q u c :; ts th e :3 o a_ rd to e x e r c i s e i t s a 1-: n mo t i. on 

j u r i s c.\ 'L ·i; t i on p tH s u ;:rn t to O i:t S 6 5 6 . '2 7 R a n d r e o p e n 11 i s c l a i m f G T 3 worsenl~'-i ccrndit.Lor, resulting from itis inlJustrial injuty cf Ji...:ly 18, 1973. Claimant's aggravation ~ights have expired. I . 
I A mc~dic2l rljport from Or. Scott ind.Lc:.:it:es cl:-:i~rna1·,t.':.:; 

.conditi~n h&s worsened and he has recommended surgery. 

The Board orders t~e carrier t � pay all hospital, surgery ·1nd 
li1 e di ca 1 ca:· 2 benefits pursuant to C f{S 6 s l . 2 4 5 . C: la: man t i.:, not ~ntit12d to have his claim reopensJ for compensac{on for 
1: e ITT p C f 3 I' y i:. 0 t a .l d i S ab i l i t y b e Ca U S C t h e e V _;_ d en C e Ll l~ 7 0 :_' e t h L' 0 0 8. I iJ is i~su~ficient for us to determine whether or no: claima~t is ~mploye6.and whether or not he is losing time fro~ work. :f ~his inforii;atioll .i.s provided to us, \'le v1i~l rec,Jnsidl':::' our decision. 

I rs. ·so ORDERED. 

WCB Case No. 80-5271 

BILLE. pAINTER, CLAIMANT 
Welch, IBruun & Green, Claimant's 
Marcus K.' Ward, Defense Attorney 
SAIF Corporation I , Order of Abatement 

-
March 13, 1981 

Attorneys 

By letter dated March 5, 1981 claimant's attorney req~~ste~ the Board ta reconsider and stay its order of Fe~ruary 17, 1981. 

In \� r_der to give due consioe.rction t.o ~his request 1 c.,ur oraer 
Llf February 17, 1981 is hereby_a.bated and h_eld for naug~t. 

• --��--- -----~. -· _.,__ ___ ~ -· • 

! 

IT IS SO ORDERED. 
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SAIF Claim No. 451219 MARCH 13, 1981

GARY NORDLING, CLAIMANT
SAIF Co Tip oration
Own Motion Order

Clai|mar.t requests the Board to exercise its ov/n morion
juxisoiction pursuant to ORS 656.278 and reopen nis claim for a
worsenei.j conditioi'i resulting from hi is industrial injury cf July
18, 1973. Claimant's aggravation rights have expired.

A medical report from Dr. Seoul: indicates cl a Irnai: t.'s
condition has worsened and he has recommended surgery.

The Board orders the carrier to pay all hospital, sorcery and
medical care benefits pursuant to CITS 656,245. Claimant is not
entitled to have his claim reopened for compensaclon for
remperary rotal disability because the evidence hefore the Board
is insufficient for us to determine whether or nor claimant is
eiTiployed.antj whether or not he is losing time from work. if this
InforiAation is provided to us, we will reconsider our decision.

1 ;■ iS ’Se ORDERED.

BILL E.
Welch,

WCB Case No. 80 5271 March 13, 1981

PAINTER, CLAIMANT
Bruun & Green, Claimant's Attorneys
K. Ward, Defense Attorney

SAIF Corporation
Order of Abatement

Marcus

By letter dated March 5, 1981 claimant's attorney requester^
the Board to reconsider and stay its order of February 17, 1981.

Injorder.to give due consideration to this request, our oroer
of February 17, 1981 is hereby.abated and'heJd for naught.

IT IS so ORDERED.

m  
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Case No. 79-10069 MARCH 13, 1981 

RICK RABERN, CLAIMANT 
Welch, Bruun & Green, Claimant's Attorneys 
SAIF Corporation 
Order Denying Reconsideration 

The SAIF Corporation moves the Board tn r0consider t~.2 Upinion 
and Order dated March 4, 1981. 

rne only issue SAIF raises th~· was ;··,ct prevJ JL.::.i.y cc.··1siJ0::8d 
oy tr,e Board is its conten~ion t:-1;, .. our ,-1warr:1 of at.tcrncy fees i:0 
clairri:i,1t virJlates the 11 no-work-no ... 'ei;" n,:;~ of 1Jer1tl1.:'f ✓• S:-.,.~-. 36 

_;or. I,pp. Lil> (1979). Bent':.e'f hojc, thaL l:ne Court-of Appeal~~-·-··.,d.l.l 
• review tr1e i:3oa rd' s awards of· at to r,,ey 'rees for abuse of 
~iscretion. The Board's order explained its reason far a~ awa:J 

· ,. o f a t t o r n e y f e e s i "· t h i s c a s e - - t h a t t h e r c w a s no r e a son a :".i l ,;; b a s i s 
'For S/:\H- 1 s appeal from the Referee's dP.c.~sion. r(·sAIF ! .. .:Lie'. 
that this aoard lacks discretion to so interpret i~s own, 
admin~\tratlve rules governing awards of ~ctorn~y feEs, it ls 

1 iMvit0d to address that aryurnent t~ the Court of Appeals. 

The motion for reconsideratio~ is denied. 

IT rs so ORDERED. 

WCB Case No. 78-7333 MARCH 13, 1981 

MAURICE E. SIMILA, CLAIMANT 
Pozzi, Wilson, et al, 
SAIF Corporation 
O,rder on Review 

• 'I- ' ' 

Claimant.:s '-.Attorney ....... 

Revi2wed by Board membets Mccallister and Lewis.·. 

The claimant seeks Board review of the Referee's order 
and SAIF Corporation cross appeals the t>rder which gr2nted 
claimant an award of 47.25° for ~5% loss of the right foot. 
The claimant contends he is enti~led to compensation forte~­
porary total disability from J~ly 18, 1978 through February 26, 
1979. The SAIF contends that ihe award granted by the Referee 
is excessive. 

The iioard, after de rtovo review, would modify the Referee's 
order. The Board concurs with the Referee that claimat.t:.'s con­
dition was medically stationary and he is not c:11titled ::o any fi 
further award of temporary total disability compensation. 

-584-

WCB Case No. 79 10069 MARCH 13, 1981

RICK RABERN, CLAIMANT
Welch, Bruun & Green, Claimant’s Attorneys
SAIP Corporation
Order Denying Reconsideration

The SAIr Corpfjration moves the Board to reconsider tnc
and Order dated March A, 1981,.

Opinion

Tne only issue SAIF raises tha' was
oy the Board is its contention our

:‘ict p re V i ju i y considered
award of attorney fees to
u.lo of Ben11 uy v. 38

Appeal •• ill
claimant violates the "no work no  ,'ee' _
Or'. App. (1979 ). Bentley hoJiJo that the Court of
reviev/ the Board's awards a f • a t toriiey. fees for abuse of
discretion. The Board's order explained its reason for an award

• of attorney fees in. this case  that there was no reasonable basis
for SAIF'S appeal from the Referee's decision. If SAIF tcLie'. :r
that this Board lacks discretion to so interpret its own  

governing awards of attorney fees, ii is
argument to the Court of Appeals.

admin ist ra tive rules
Invited to address that

The.motion for reconsideration is denied.
IT IS SO ORDERED.

WCB Case No. 78 7333 MARCH 13, 1981

MAURICE E. SIMILA, CLAIMANT
Pozzi, Wilson, et al, C laimant .';sAt t o rney
SAIF Corporation .. ' .0
O.rderonReview

Reviewed by Board members McCallister and Lewis.'

The claimant seeks Board review of the Referee's o.rder
and SAIF Corporation cross appeals the order which granted
claimant an award of 47.25° for 35% loss of the right foot.
The claim.ant contends he is entitled to compensation for tem­
porary total disability from Ju ly 18, 1978 through February 26,
1979. The SAIF contends that the award granted by the Referee
is excessive. • . s

The i.oard, after de novo review, w'ould modify the Referee's
order. The Board concurs with the Refecee that claimar.u's con 
ditioii was medically stationary and he is not entitled no any
further award of temporary total disability compensation.
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j~he _ issue of extent of perman.en·t purtial disa:OJ .li ty, 
the, Bo~r~ finds the award granted is not supported by the evi­
dence. 

1
~he only medical report which rates claimant's loss -of 

functio~, the sole criteria for determining extent of ;10rmanent 
partial cl.i.sability, is that of Dr. Davis. He rates c;i.11.mant:' s 
impairmebt at 201 loss of function, and Dr. Harris, the treating 

_p~ysici~n, specifically concurs with this rating . 
. I 

Claimant has, by two Determination Order' :s, been granted 25% 
loss of lthe right foot. The Board concludes that the awards of 
25% adequately compensate claima~t for r.is loss of function of 
the rignt foot. 

.· ··-· ----· .. ---·-· - ...... 
ORDER 

The order of the Referee dated May 1, 1980 is modified. 

Thi Referee's award of 35% loss of th~ right foot is 
reverseh and the Determination Order of November 2, 1979 awarding 
25% los~ 6f the right foot is aff{rmed in its enti~e~y . 

• ·-- &.- ------- ·-· -····--·---·-·- . _________ ,. ____ _ 

Own Motion No. 81-0060M MARCH 13, 1981 

CARLTON SPOONER, CLAIMANT 
Welch, jBruun & Green, Claimant• s Attorney 
Own Motion Order Referring for Consolidated Hearing 

Claji~ant, by and t~rough h-~s···~tt~~n-~y, ~~que-sts·-~he ·tL:ard to 
ex er c i ~ e . its own motion ju r is diction p u rs u ant to ORS 6 5 6 • 2 7 8 a:·. d 
reopen /h•i·s claim for a worsened cundition related to his 
industrial injuiy of July 15, 1968.. , 

TnJ record indicates t~at on September 23, 1980 clai~ant, · 
while Jmployed by a different employer, sustained· an inju•ry w:--1ich 
its cafrier denied as being causally related to his·l968 
industfial injury. · 

I 
B2sed on this record we feel ·tnis matter should be ref2rre·o 

to tt,e /_Hear ~ngs Division. 

The denial of the September 2.3, 1980 industrial injury has. 
� een abpealed and ls presently scheduled to be he~rd on AJril ~J, 
1981 b~fore Referee Harold M. Daron. The Board hereby re(ers 
·~his d:n motion case to the Refer,:..-3 to be consolidateci w:..th WC ... 
:ase Nb .. 80-11400 wnich is presently _scheduled to oe hearu by him 
an Apr~l 23, 1981. The Referee is instructed to tak~ evid2nc~ ~~ 
whethe~ claimant's current condition is related to his 6riJinai 
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On ^the issue of extent of permanent partial disabjlity,
the Board funds the award granted is not supported by the evi­
dence. The only medical report v/hich rates claimant's loss of
functionj, the sole criteria for determining extent of permanent
Ijartial 'd.i.sabili.ty# is tliat of Dr. Davis. lie rates claimant:'s
impairment at 20% loss of function, and Dr. Harris, the treating
physician, specifically concurs with this rating.

.Cla'iraant has, by two Determination Order’s, been granted 25%
loss of Ithe right foot. The Board concludes that the awards of
25% adequately compensate claimant for his loss of function of
the right foot.

ORDER
The order of the Referee dated May 1, 1980 is modified.

The Referee's award of 35% loss of the right foot is
reversed and the Determination Order of November 2, 1979 awarding
25% loss of the right foot is affirmed in its entirety.

Own J'lotion No. 81 0060M MARCH 13, 1981
CARLTON SPOONER, CLAIMANTWelch, jBruun Green, Claimant's Attorney
Own Motion Order Referring for Consolidated Hearing

Claimant, by and through his attorney, requests the Board to
exercise its own motion jurisdiction pursuant to ORS 656.278 ar.d
reopen jhi5 claim for a

injuryindustrial 0 f
worsened conditio('

July 15, 1968.
related to his

Tn e record indicates that
by a different

on September
ernployer, su

25, 1980 claimant , •
tained'an inju'ry whichwhile employed

its carrier denied as being causally related to his 1968
industrial injury

Based on this record we feel’tnis matter should be referreo
.0 the Hearings Division

The denial of the September 23, 1980 iridustrial injury has.
oeen appeal,ed and is presently scheduled to be he.ird on Ajril 2 5,
1981 before Referee Harold M. Oaron. The Board hereby refers

motion case to the Refere e to be consoiidaten with WC...
80 11400 wnich is presently scheduled to oe hearu by tii.Ti
25, 1981. The Referee is instructed to take evidence on

urrent condition is related to his original
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of l'J.68 or to thr::. new injury of SeiJ~-ern6e'r ··2::,·~ ·19eo:··-··.yi"•·~- -· -
Refer,.:.:: is to·issue an Opinion and Order on the l?::::o cL1i1n anc.. 
ha v c a t r a ,; s c r i p t o f t h e p r o c e e d ,i n .l s , t o g ~ t I, e .r ·11 .i t h -h i s 
recorn":·:ndation on the own motion pror.eeciing, submitteJ co the 
11, o : J r 1·J • 

;r IS SO ORDERED. 

WCB Case No. 79-09628 MARCH 13, 1981 

JOHN R. WECKER, CLAIMANT 
Galton, Popick & Scott, Claimant's Attorney 
Schwabe, Williamson, et al, Defense Attorrieys 
Order of Dismissal 

A Iequest for review, having been duly filed with the 
Workers' Compensation Board in the above-entitled matte7 by the 
claimant, and said request for review now havin~ been witndrawn, 

IT IS THEREFORE ORDERED that th~ requ~st for review arrj 
p e n di n g b e f' o re t h e Bo a rd i s h e re b y dis m i s s e d a n d t he o r de;:- o f t :1 e 4, 
~eferee is final by operation of law. 

Own Motion No. 81-0055M MARCH 13, 1981 

DAVID A. WILSON, CLAIMANT 
SAIF Corporation 

.Own Motion Order 

The claimant requests the Board to exercise its own motion 
jurisdiction pursu � nt to ORS 656.278 anJ reopen his claim for a 
w~rsened condition arising out of his industrial injury of 
October 20, 1950. Claimant's aggravation rights have expired. 

The SAIF submitted a11 pertinent meuic,d information to tne 
Board an~ i~dicat~d it was unoppos~d. to a r~cipening far the 
.:-ecent surgery. 

T~e Board finds that claimant's hospitalization, surge:y aG~ 
nedi.cal benefits shall be paid by SAIF p~rsuant to ORS 656.245. 
Claim~nt 1 s claim will not be reopened. The Board does .no~. have 
sufficient information for it to grant compensation for temporary 
total disability as we are unaware ·or claimant's employment 
status in order to determine whether or not he was employeJ pr!or 

-586-

-

injury of 1968 or to the, new injury of Sep tembei 23, l980'r’".Ti‘'
Referoo is to'issue an Opinion and Order on the 1980 clniin one
have a transcript of,the proceedings, togethe.r with his
recomrricndation on the own motion proceeding, submitted co the
hoard.

IF IS SO ORDERED.

¥CB Case No. 79 09628 MARCH 13, 1981

JOHN R. WECKER, CLAIMANT
Galton, Popick & Scott, Claimant’s Attorney
Schwabe, Williamson, et al, Defense Attorneys
Order of Dismissal

A request for review, having been duly fileo with the
Workers’ Compensation Board in the above entitled .matter by the
claimant, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review and
pending before the Board is hereby dismissed and the order of tne
Referee is final by operation of law.

Own Motion No. 81 0055M MARCH 13, 1981'
DAVID a'. WILSON, CLAIMANT ■■■"'
SAIFCorporation
Own Motion Order

The claimant requests the Board to exercise its own motion
jurisdiction pursuant to ORS.656.278 and reopen his claim for a
worsened condition arising out of his industrial injury of
October 20, 1950. Claimant's aggravation rights have expired.

The SAIF submitted all pertinent me.dical information to tne
Board and indicateo it was unopposed, to a reopening for the
recent surgery . ........ .........

The Board finds that claimant's hospitalization, surgery and
nedi.cal benefits shall be paid by SAIF pursuant to ORS 656.245.
Claimant's claim will not be reopened. The Board does .not,have
sufficient information for it to grant compensation for temporary
total disability as we are unaware of claimant's employment
:vtatus in order to determine w 1*1other or not he was employed prior
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the hos O i tar iz at i-on and wha r~ .. ,-(s ___ time l OS S · w a::;;--.-•· rr a"n 1 . , .. If 
his infbr~ation is provided to the Board, we will. reconsider our 

Jee is ion/ .. 

r T rls ~;CJ 01wcnci). 

I 

WCB Case No. 79-9192 MARCH 13, 1981 

HENRY J~ WOODFORD, CLAIMANT 
Steven J. Joseph, Claimant's Attorney 
Paul R. !Bocci, Defense Attorney 
Order ort· Review 

I 
This is an occupational dis~ase claim ap~ealed to the 

Board b~ the employe~. The ernplo~er requests the Board 
reverse that portion of the Referee's order which states: 

I 

I 

•• 11 ••• the employer· shall accept the claim as a 
compensable occupational worsening Jf underlying 

.·respiratory conditions with an assigned date of 
August 14, 1979 and provide compensation as re­
quired by law. " 

.· 'rhe emp·loyer contends the· claimant has failed to prove r:y a 
preponderance of the evidence that nis employment caused a 
worseni!ng of his pre-existing underlying disease . 

. J.,, . . d 1. d' ". '. h" Tt~e pre-existing un er y1ng 1~ease is nronc ia~ 
asthma iari.'d allergic rhinitis. 

ORS 65!5.802 (l) (a) defines "occupational ciisease:'i 

~Any disease or infection which arises out of and 
in the scope of the 8!11pl0yment, and to wh.ich an 
employe...:~ is not ordinurily subjected .o.r exposed 
other than during a period of ·regular emplqymenb· 
therein." 

. ~-

The cllimrint 1 s·disease(s) were not caused by his work activitl8s 
ancl coAditions. Under the occupational disease luw, there 
is no ~uch requirement; all that must be-proved i"s a worsening 
of a p~e-existing condition caused by the claimant's work 

' activities and conditions. (See Beaudrv v. Winchester Plywood Co'..' 
255 orl 503, 469 P2d 25 (1970). 

-587-

#

to the hosoitalization and what his time loss wais, if an I r
this information is provided to the Board, we will, reconsider ouroecision!.

I Is SC0 OfUUd'd iJ.

WCB Case No. 79 91.92 MARCH 13, 1981

HENRY J.; WOODFORD, CLAIMANT
Steven J. Joseph, Claimant's AttorneyPaul R. IboccI, Defense Attorney
Orderoh Review

This is an occupational disease claim appealed to the
Board by the employer. The employer requests the Board
reverse that portion of the Referee's order which states:

. ."...the employer■shall accept the claim as a
compensable occupational worsening of underlying

.'respiratory conditions with an assigned date of 
August 14, 1979 and provide compensation as re­
quired by law."

The employer contends the claimant has failed to prove by a
prepond'erance of the evidence that his employment caused a
worseni'ng of his pre existing underlying disease.

The' "pre existing underlying disease" is bronchia,:,
asthma jand allergic rhinitis.

ORS 656.802 (1) (a) defines "occupational disease:"

."Any disease or infection which arises out of and
in the scope of the employment, and co which an
employee is not ordinarily subjected .or exposed
other than during a period of regular employment' •
therein."

The claimant's'disease(s) were not caused by his work activities
and conditions. Under the occupational disease law, there
is no such requirement; all that must be proved is a worsening
of a pre existing condition caused by the claimant's work
activities and conditions. (See Beaudrv v. VUnchester Plywood Co
255 Or[ 503, 469 P2d 25 (1970). ^
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Supreme Court 1n Weller v. Union Carbide (288 Or. 
27 (1~U9)) consicering ORS 656.:\02(1) (a) in cxp<1nding·o11 the 
Beaudrv (supra) rational2 stated,"that in order to prevail, 
claimant would hdve to prove by a preponderance of evid(=:nce 
thaL (1) his work activity and condition,:; (2) caused a 
<.rlorseniny of his underlying disease (3) resulting in an 
increase in his pain (4) to the extent that it produces 
disability or requires medical services (emphasis supplied) 

In his Opinion, the Refer8e states: 

"From the overall_ record, although I consider the 
question a close one, I conclude that the cla;m is 
compensable-- as~ worsening-of the claimant'~ 
underlying bronchial asthr:1a and allergic rhinitisr 
resulting from his work exposure. I~ not~ 
taken ~i th the wor<l "·symptoms" in the repor~2 as 

-~:_ .. - --

to conclude that those symptons were not a mani­
festation of~emporarily-worse~disease state. 
Dr. Yurchak, who has treated claimant and whos~ 
reports are persuasive, has referreJ to~ reversible 
disease--which has apparently been reversed to its 
pre-exposure state." (emphasis supplied) 

The Board makes two points regarding the Referee's conclusion.Q 
First, referring to Weller (supra) at page 33: • 

"Amicus argues that I t t] he symptom~ of diseas.:..: are 
the dise!ase. 1 Amicus may well believe that. There 
may well be medical authorities who believe i~. No 
qualified witness so te:st_ified in this case, Jwwever, 
and there is accordingly no basis-in the evidence 
f9r the factfi.r:.der t,o-,reach ·that same belief." 

In this case, considering 2.11 the other.evidence, we do not 
agree with the Referee that Dr .. Yuzchak's repor~s supply the 
quality of proof required to support a finding of a worser.i_ng 
of the pre-existing disease(s). 

secondly, the Referee's reference to Dr. Yurchak catagorizins 
claimant's condition as a "reversible disease" is merely a re­
statement of the finding of all the medical .opinions.· i·Je find, 
based on all the evidence thatthe more reasonable conclusion is 
that claimant has ·a pre-existing disease(s) which, by history, 
!:)ecomes s~1 mptomatic on an episodic basis, sometimes from "en­
vironmental" exposure (s) and the cause of this phe:-iomenon is the 
predictaSle course of_the underlying disease(s) process. 
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Uiiion Carbide (288The Supreme Court in Weller v ___
27 (1979)) consioerinq ORS 656.802(lTT^ in
Beaudry (supra) rationale stated."that in order
claimant would have to prove by a preponderance
that (1) his work activity and conditions (2) caused
worsening of his underlying disease {

Ur.
expanding' on the

to prevail,
of evidence

a

#

increase
disabili

in his pain (4)
ty or requires medical

3) resulting in an
to the extent that it produces

services (emphasis supplied)

In his Opinion, the Referee states:

"From the overall record, although I consider the
question a close one, I conclude that the cla^m is
compensable— as a worsening•of the claimant's
underlying bronchial asthma and allergic rhinitis,
resulting from his work exposure. 1 am not so
taken with the word "symptoms" in the reports as
to conclude that those symptoms were not a mani­
festation of a temporarily worsened disease state.
Dr. Yurchak, who has treated claimant and whose
reports are persuasive, has referred to a reversible
disease  which has apparently been reversed to its
pre exposure state." (emphasis supplied)

The Board makes two points regarding the Referee's conclusion
First, referring to Weller (supra) at page 33:

"Amicus argues that '[t]he symptoms of disease are
the disease.' Amicus may well believe that. There
may v/ell be medical authorities who believe ir. No
qualified witness so testified in this case, hov/ever,
and there is accordingly basis■in the evidence
for the factfinder to.\reach’that same belief.""

In this case, considering all the other.evidence, we do not
agree with the Referee that Dr. Yurchak's reports supply the
quality of proof required to support a finding of a worsening
of the pre existing disease(s).

Secondly, the Referee's reference to Dr. Yurchak catagorizing
claimant's condition as a "reversible disease" is merely a re­
statement of the finding of all the medical .opinions. We find,
based on all the evidence that the more reasonable conclusion is
that claimant has a pre existing disease(s) which, by history,
becomes s])Mnptomatic on an episodic basis, sometimes from "en­
vironmental" exposure(s) and the cause of this phenomenon is the
predictable course of the underlying disease (s) process.

%
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Th~ claimant has failed to prove hi~ case, the Order· of the 
Ref~reeJ finding_the claim compensable and awarding clcimant's 
attorney a fee .ts. revers-2d. In all other respects, the Referee's 
or~er i~ affirmed. 

IT! IS SO ORDERED. 

I 
·. I 

I 
I 

j WCB Case No. 79-9720 MARCH 18, 1981 

JOSEPH JALBERT, CLAIMANT 
Douglas Hess, Claimant's Attorney 
SAIF C~rporation. 
Order On Remand 

On March 9, 1981 the Board received from the SAIF a Motion for 
Remand and inasmuch 3S no party is opposed to such a remand, this 
case is- remanded to Referee Neal pursuant to ORS 656.295(S). 

I 

Th~ ~eferee is instructed to enter an amended order specifying 
whethe~ ~ny additibnal interim compensation is due, whetner the 
SAIF Corporation should pay a penalty on interim compensation due, 
if any~ and the amount of an attorney fee, if any. · 

IT IS .SO ORDERED. 

WCB Case No. 79-9454 MARCH 18, 1981 

DENNrs/ E. BERLINER, CLAIMANT 
Evohl Malagon, Claimant's Attorney 
0 d I R . 

r er rn . ev1ew 

Reviewed by. the Board en bane. 
l· 

Tlhe SAIF Corporation seeks· Bciard review of the Referee'~ order 
which 1set a.side the Determination Order an·d found claiinan: 's claim 
was prematurely closed and that, psychologically 1 claimanl has 
:-iever 1� een medically stationary. The Board reverses.·_ · 

Jlaiman~•s psychological ~roolems commenced t~o year£ after 
this industrial injury and he sought treatment from Dr. ~enderson 
and now Dr. Martin, both psychiatrists. Although Cr. Martin o::.es 
not Find claimant's psychological condition t6 be stationary, it 
appeeis that claimant will .not be declared.stationary by L~is 
dactor

1

1

_ until claimc::.nt is v_Q ..... C.~tto_n 9~ly retrained and back 1.:J work. 

_ -589-

m

The claimant has failed to prove his case, the Order' of theRefcreejfinding the claim compensable and awarding claimant's
attorney a fee is, reversed. In all otlier respects, the Referee’s
order is affirmed.

IT IS SO ORDERED.

JOSEPH
D o ug 1 a s'

WCB Case No. 79 9720

ALBERT, CLAIMANT
Hess, Claimant's Attorney

MARCH 18, 1981

SAIF Corporation
Order On Remand

On
Remand

March 9, 1981 the Board received from the SAIF a Motion for
and inasmuch as no party is opposed to such a remand, this

case iS'remanded to Referee Neal pursuant to ORS 656.295(i).
The Referee is instructed to enter an amended order specifying

whether any additional interim compensation is due, whetner the
SAIF Corporation should pay a penalty on interim compensation due,
if anyl, and the amount of an attorney fee, if any.

IT IS .SO ORDERED.

WCB Case No. 79 9454

DENNIS E. BERLINER, CLAIMANT
Evohl Malagon, Claimant's Attorney
Order on Review

Reviewed by. the Board en ban

MARCH 18, 1981

which
he SAIF Corporation seeks' Board review of the Referee's order
set a.side the Determination Order and found claimant's claim

was prematurely closed and that, psychologically, claimant has
never oeen medically stationary. The Board reverses.

Claimant's psychological proDlems commenced t'.vo years after
this industrial injury and he sought treatment from Dr. Menderson
and now Dr. Martin, both psychiatrists. Although Dr. Martin ooes
not find claimant's psychological condition to be stationary, it
appears that claimant will not be declared ,stationary by Lnis
dactor until claimant is vocationally retrained ai'id back to work.
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vocationally stationary and· medicafly· st-aT'ionary· ·a:r'°e'···· -
sep?-ra-ce cdncepts. Dr. Mart_in gives no ex;Jlanation f_or r, is opinion 

that claimant is· not stationary, and y~t he counsels claimant only 

every other week or on an as needed b~sis. Based on the record 

.:laimant's psychological condition is· unchanged since he commenced 
treatment in 1977, some four years ago.· 

Dr. Colbach's opinion that claimant is medically stat~onary 
but should continue with psychological counseling is more 

persuasive. This treatment can be provided pursuant to ORS 656.24'5, 

ORDER 

The order of the Referee dated June 24, 1980 is• reversed. 

T~e Determination Order of October 9, 1979 granting claimant 

16 degrees for 5% unscheduled low back disability·, 15 degrees for 
10% lci.ss of the right leg and 15 degrees for 10% less of tr,e left 
leg is hereby reinstated. 

. . ... -· - .... . . .. ·-· . . .• .. 

WCB Case No. 78-09709 MARCH 18, 198f 

MYRL C. BLUHM, CLAIMANT 
Lang, Klein, et al, Claimant's ~ttorneys 

SAIF Corporation 
Amen4e4 Ord~r On Review 

On 7 Mar Ch 16 ' · 19 8 f Ci a i ma ~;-(•:i e··q u·e st e d- -·t·h·e·,- so a·r·d---r ·e ·c·o ns-i d e·r ___ t_h.e 
ciward of attorney fees grante·d _by its. Februa_ry 18, 1981 0:-der on . 

Review. ·The Board agrees that·tlaimant'~ ccintention has merit and, 
modifies its order accordingly. 

ORDER 

The order of the Board dated February 18, 1981.is hereby 
,nodi f ied. 

The .award of·attorney fee equal to $350 for ciaimant's 
attorney's services before the Board is affirmed. 

Claimant's attorney is hereby granted an additional at~orney 

fee for his services·at the Hearings level in an amount equal to 
$850. 

The remainder of the Board's order is affirmed. 

-590-

However, vocationally stationary and' medically stationary''are
separate concepts. Dr. Martin gives no explanation for nis opinion
chat claimant is' not stationary, and yet he counsels claimanL only
every other week or on an as needed basis. Based on the record
.:laimant's psychological condition is' unchanged since he commenced
treatment in 1977, some four years ago. 

Dr. Colbach’s opinion that claimant is medically stationary
but should continue with psychological counseling is more
persuasive. This treatment can be provided pursuant to ORS 656.2^'5.

ORDER
The order of the Referee dated June 24, i960 is' reversed.
The Determination Order of October 9, 1979 granting claimant

16 degrees for 5% unscheduled low back disability, 15 degrees for
10% loss of the right leg and 15 degrees for 10% less of tne left
leg is hereby reinstated.

WCB Case Vo ."'78 09709 MARCH 18, 198r

MYRL C. BLUHM, CLAIMANT
Lang, Klein, et al, Claimant's Attorneys
SAIF Corporation ' . . • '
Amended Order On Review . ■ ■ ■ :

On'March 16, 1981 claimanfire'quested thS'Board reconsider the
award of attorney fees granted by its. February 18, 1981 Order on
Review. The Board agrees that'claimant's contention has merit and;
modifies its order accordingly.

ORDER
The order of the Board dated February 18, 1981.is hereby

modified.
The award of'attorney fee equal to $350 for claimant's

attorney's services before the Board is affirmed.
Claimant's attorney is hereby granted an additional attorney

fee for his services at the Hearings level in an amount equal to
$850.

The remainder of the Board's order is affirmed.
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Case No. 80-640 MARCH 18, 1981 

RHODA MAE COLLIER, CLAIMANT 
Galton, Popick & Scott, Claimant's Attorney 
SAIF Corp~ration 
Order on Review 

Revieled by the Board en ban~. 
r 
I • 

The SAIF Corporation seeks Board review of the Referee's 
order whibh remanded this claim to it for acceptance and payment 
of benefi~s .. Claima~t cross-appeals requesting ~en~lties and 
attorney ~ees. The Board finds both SAIF 1 s appeal and claimant's 
cross~appeal meritorious and reverses the Referee's order in its 
e n _t i re t y • / 

Clai~ant, who ordinarily works in Oregon, ~as temporarily 
assigned /by her employer to worl< in New Jersey during most of 
October 1979. She flew to New Jersey, stayed in a motel, ate i~ 

I 

restaurants and drove a rented car--all at her employer's expense. 

On sJturday, October 20, 1979, _at about 9:30 p.m., claimant 
went to~ bar for drinks with two new acquaintances. These 
acquaintJnces were in no way connected witn claimant's employer 
or emplo;ment. What followed ~as a purely social visit over 
drinks for the next two hours or more. No business was discussed . 

. Aftel this gathering broke up, while driving her rented car 
oack to her motel, claimant was injured in a one-car accident. 

I 
· The Referee cited Simons v. SWF Plywood, 26_0r. App. 137 

· (1976) f'or the proposition that "traveling employees" are 
g e n e r a 11 ;y "w i t h i n t he co u r s e o f t he i r em p l o y me n t c o n t i nu o u s 1 y 
during t'he trip. 11 The Board quest ions 1·1he ther an employee on 
indefin0te temporary work assignment in a different location is a 
"traveliJng" employee within the meaning of Simons. And even if 
claimantj were a traveling employee, Hackney v. Tillamook Growers, 
39 Or. App. 655 (1979) raises considerable doubt about whether 
any saf~ generalization can be drawn from Si~ons. See also 
0 ' Con n e 11 v . SA I F , 1 9 0 r . App . 7 3 5 ( 19 7 4 ) ; Se i d l v . Di c k t--J i 1 es 7 

Inc., 18 Or. App. 332 (1974). 

- I . 

More recently, the Supreme Cot;rt has ruled that the general 
test for compensability is work connectedness. Rogers v. SAIF, 
2 8 9 ~ r . 16 3 3 . ( 1 9 2 ~ ) : The Bo a rd ~ on c 1 u d e s . t n a t c l a i man t ' s Sa t u rd a y 
evening social v 1s1 t at a oa_r w1 th acquaintances not involved 
with claimant's employer-or employment is not work connected. it 
would belabor the obvious to so conclude if claimant were not 
temporarily away from her usual place of work. The Board finds 
nothing in claimant's temporary assignment to New Jersey that 
changes that result. SAIF's denial of compensability was 
proper. The Referee's reversal of SAIF 1 s denial wcs- error. 

-591-
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WCB Case No. 80 640 MARCH 18, 1981

RHOBA MAE COLLIER, CLAIMANT
Galton, Popick & Scott, Claimant's Attorney
SAIF Corporation
Order on Review

Reviewed by the Board en banc.I ■
The SAIF Corporation seeks Board review of the Referee's

order which remanded, this claim to it for acceptance and payment
of benefits.. Claimant cross appeals requesting penalties and
attorney Ifees. The Board finds both SAIF’s appeal ana claimant's
cross appeal meritorious and reverses the Referee's order in its
entirety.

Claimant, who ordinarily works in Oregon, was temporarily
assigned by her employer to work in New Jersey during most of
October 1979. She flew to New Jersey, stayed in a motel, ate In
restaurants and drove a rented car  a:ll at her employer's expense

On Saturday, October 20, 1979,.at about 9:30 p.m., claimant
went to a bar for drinks with two new acquaintances. These
acquaintances were in no way connected witn claimant's employer
or employment. What followed was a purely social visit over
drinks for the next two hours or more. No business was discussed

After this gathering broke up, while driving her rentedcar
□ack to her motel, claimant was injured in a one car acciaent.

• The Referee cited Simons v. SWF Plywood, 26 Or. App. 137
‘(1976) for the proposition that "traveling employees" aregeneralli'y "within the course of their employment continuously
during the trip." The Board questions whether an employee on
indefini^te temporary work assignment in a different location is a
"travelling" employee within the meaning of Simons. And even if
claimant; were a traveling employee, Hackney v. Tillamook Growers,
39 Or. App. 655 (1979) raises considerable doubt about whether
any safe generalization can be drawn from Simons. See also
O'Connell v. SAIF, 19 Or. App. 735 (1974); Seidl v. Dick Niles,
Inc . , 18 Or. App. 332 (1974) .

More recently, the Supreme Court has ruled that the general
test for compensability is work connectedness. Rogers v. SAIF,
289 Or. 633 (1980). The Board concludes tnat claimant's Saturday
evening social visic at a bar with acquaintances not involved
with claimant's employer or employment is not work connected. It
would belabor the obvious to so conclude if claimant were not
temporarily away from her usual place of work. The Board finds
nothing
changes
proper.

in claimant's temporary assignment to New Jersey mat
that result. SAIF's denial of compensability was
The Referee's reversal of SAIF's denial was error.
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claimant's cross ap~eal, the Board finds p2nalties and 

attorney fees are warranted. The employer had knowledge of 

claimant's injury on October 21,.1979: SAIF did not issue its 

first payment for temporary total disability until December 7, 

1979. SAIF did not issue its deni2l until January 10, 1980: 

SAIF offers no defense of its tardy payment or tardy denial. The 

Board feels, however, that the extra difficulty involved in 

investigating a claim that arises on the other side of the 

continent is a mitigating factor that justifies a lower penalty 

that ·would otherwise be imposed. 

ORDER 

The order of the Referee dated September 9, 1980 is 

ieversed. The denial by the SAIF Corporation dated Janusry 10, 

1980 is affirmed.· 

The SAIF Corporation is hereby as~essed a penalty of 15% of 

the compensation for temporary total disability paid to 

claimant. Th~ SAIF Corporation shall, in addition, pay to 

claimant's attorney the sum of $500. 

--

-
Own Mo.tio·n -No~ 86-6oc5"5-M MARCH fs,- f9Ei1 

NADINE FREEMAN, CLAIMANT 
Lang, Klein, et al, Claimant's 
SAIF Corporation 
Own Motion Order 

Attorney 

' ' ' ,• j' 

Claimant, by and through her· attornei, r~quests the Board Lo 

exercise its own motion jurisdiction, pursuant to DRS 656.278, and 

reopen her claim for a worsened condition related to her 

~ndustrial injury of September 10, 1971. ·The SAIF Corporation is 
opposed to any reopening~ · 

The evidence indicates oath Ors .. Smith and Misko recommended 

surgery for thoracic outlet syndrome and both related it -to 

cl.aimant~s industrijl injury. The opposing medical opinion is 

from the Intensive Diagnostic Advisory Board. 

The Board concludes that the preponderance of evidence is tnat 

.claimant's thoracic outlet syndrome is causally related to her 

origin6l industrial injury, and the claim is ordered reopened as 

of November 20, 1980, the date the surgery was scheduled, or when~ 

claimant is hospitalized for that surgery. W 

IT IS SO ORDERED. 

-592-

On claimant’s cross appeal, the Board finds penalties and
attorney fees are warranted. The employer had knowledge of
claimant’s injury on October 21,.1979; SAIF did not issue its
first payment for temporary total disability until December 7,
1979. SAIF did not issue its denial until January 10, 1980.'
SAIF offers no defense of its tardy payment or tardy denial. The
Board feels, however, that the extra difficulty involved in
investigating a claim that arises on the otlier side of the
continent is a mitigating factor that justifies a lower penalty
that would otherwise be imposed.

ORDER
The order of the Referee dated September 9, 1980 is

reversed. The denial by the SAIF Corporation dated January 10,
1980 is affirmed.■

The SAIF Corporation is hereby assessed a penalty of 15% of
the compensation for temporary total disability paid to
claimant. The SAIF Corporation shall, in addition, pay to
claimant's attorney the sum of $500.

#

#
Own Motion “No. 80 0005’M MARCH “fe/'1'981 ..

NADINE FREEMAN, CLAIMANT
Lang, fCIein, et al, Claimant's Attorney
SAIFCorporation
Own Motion Order

Claimant, by and through her attorney, requests the Board to
exercise its own motion jurisdiction, pursuant to ORS 656.278, and
reopen her claim for a worsened condition related to her
i.ndustrial injury of September 10, 1971. The SAIF Corporation is
opposed to any reopening^ . ' . ' >

The evidence indicates Doth Ors..Smith and Misko recommended
surgery for thoracic outlet syndrome and both related it  to
claimant'.s industrial injury. The opposing medical opinion is
from the Intensive Diagnostic Advisory Board.

The Board concludes that the preponderance of evidence is tnat
.claimarit's thoracic outlet syndrome is causally related to her
original industrial injury, and the claim is ordered reopened as
of November 20, 1980, the date the surgery was scheduled, or when
claimant is hospitalized for that surgery.

IT IS 50 ORDERED.
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Case No. 79-10,206 MARCH 18, 1981 
WCB Case -No. 79-8314 

JAMES GR]FFIN, CLAIMANT 
I 

Jeffrey~- Mutnick, Claimant Attorney 
Brian L. 1Pocock, Defense Attorney 
Paul L. ~o~~s, De.fense Attorney 
Order on Review 

Revilwed by Board members McCallister and Lewis. 
I Clai~ant appeals that portion of the Referee'~ order which affirmed the carriers: denials raising the following issues: 
l. ·The medical evidence and testimony demonstrates 
that the claimant's condition results from his 
compensable injury of July 20, 1978. 

2. Claimant had good cause for failing co appeal SAIF 1 s· denial of June 27, 1979 within 60 .days. 

3. Argonaut Insurance Company and SAIF are esto~ped from asserting the defense of non-liability and must be 
deemed to have assumed liability. 

Tn~ facts are not in dispute. Claimant filed a claim for a left wrist and right shoulder condition on July 20, 1978 while employed as 3 greenchain off-bearer at Brnokings ?lywood. Grookin4s was iFlsured. by Argonaut Insuranc~ Company; the claim was acc~pted. A Determination Order issued on March 23, 1979, grantin~ temporary total disability compenstion from July 20,· 1978 through November 9, 1978, temporary partial disability from Novembe~ 10, 1978 through December 6, 1978 and 10¾ unscheduled permaneht partial disability. South Coast Lumber Company purchas6d the mill, and claimant continu2d to be employed by South Cpast. On April 16, 1979 while employed by South Cosst claimant's right shoulder condition becam~ acutely symptomatic. SAIF in~ured South Coast, SAIF accepted the claim and paid tempora~y total disability compensation ~ut issued a denial June I • 27, 1979. A:gcnaut reenters the case and pays t~e claimant tempora~y total disability compensation for a short period of · time, then denies the claim on August 30, 1979. Claimant request~d ~ hearing on the carriers 1 denials. 

-593-

#

WCB Case No. 79 10,206. MARCH 18, 1981
WCB Case No . 79 831 4

JAMES GRI'FFIN, CLAIMANT
Jeffrey S. Mutnick, Claimant Attorney
Brian L. jPocock, Defense Attorney
Paul L. Roess, Defense Attorney
Order on Review

Reviewed by Board members McCailister and Lewis,.
Claimant appeals that portion of the Referee’^ order which

affirmed

Tne

the carriers' deniais raising the following issues:
1. The medical evidence and testimony demonstrates
that the claimant's condition results from his
compensable injury of July 20, 1978.
2. Claimant had good cause for failing zo appeal
SAIF's' denial of June'27, 1979 within 60,days.
3. Argonaut Insurance Company and SAIF are estopped
from asserting the defense of non liability and must be
deemed to have assumed liability.
facts are not in dispute. Claimant filed a claim for a

left wrist and right shoulder condition on July 20, 1978 while
employeci as a greenchain off bearer at Brookings Plywood.
Brookings was insured.by Argonaut Insurance Company, the claim
was accepted. A Determination Order issued on March 23, 1979,
granting temporary total disability compenstion from July 20,'
1978 through November 9, 1978, temporary partial disability from
November 10, 1978 through December 6, 1978 and 10% unscheduled
permanent partial disability. South Coast Lumber Company
purchased the mill, and claimant continued to be employed by
South Coast. On April 16, 1979 while employed by South Coast
claimant's right shoulder condition became acutely symptomatic.
SAIF insured South Coast, SAIF accepted the claim and paid
tempora'ry total disability compensation but issued a denial June
27, 1979. Argonaut reenters the case and pays the claimant
tempora'ry total disability compensation for a short period of
time, then denies the claim on August 30, 1979. Claimanr
requested a hearing on the carriers’ denials.
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Referee found the claimant'~- request for hearing on the 
SAIF claim was not timely filed and that claimant had not shown 
good cause for his failure to file it within 60 days of the date 
of denial; that the acute right shoulder symptoms the claimant 
f~xperienced in April 1979 arose out of a new injury ·at South 
Coast which would otherwise be compensable but for the late 
filing; that the claimant had·not proved his aggravation claim 
as against Brookings and the carrier Argonaut; ordered SAIF to 
pay temporary total disability compensation, if not paid, from 
April 16, 1979 through June 27, 1979 plus a penalty of 10% of 
that amount and a $500 attorney fee to claimant's attoiney for 
SAIF's unreasonable failure to pay temporary total disability 
compensation; 25% unscheduled permanen~ partial disability du~ 
to the July 20, 1978 Brookings injury in lieu of the award 
granted by the Determination Order and a 25% fee to claimant's 
attorney payable out of the incrBase permanent partial 
disability award. 

We find the claim compensable as against Brookings and their 
carriei Argonaut. The problem in claimant's right shoulder 
which manifested itself in April 1979 was simply a recurrence of 
the injury of July 20, l978·and is compensable as an 
aggravation. Dr. Matthew's has said the claimant's problem 
which appeared in April 1979 11 ••• are felt by me to be a 
continuation of the 1978 problem. 11 W.e find Or. Matthew's 
opinion persuasive. 

Having found the claim against Brookings/Argonaut· 
comrensable, we affirm the SAIF denial but for a different 
reason than the Referee. We find the.claimant had good cause 
for his failure to file a request for hearing on the SAIF denial 
w i t h i n 6 0 d a y s· . We b e l i e v e · t h e "c a t ch 2 2 11 · po s i t i on t he c l a i ma n t 
found himself in with respect tu•the dual denials after tne 
short period of payment made 6j~ Argon~ut ard~~ out of the fact 
the claimant was lulled into~ ~~nse of security and that he had 
no reason to believe he should take legal action on th~ SAIF 
denial. Consistent with our finding on,the Argonaut denial, we 
affirm the SAIF denial. 

The Board does not reach the issue of estoppel. 

The Referee's award of increased permanent part~a1· 
disability on the Ju~y 20, 1978 claim is .premature. 

OROi::R 

The order of the Referee is modified. 

-

The Referee's approval of SAIF's denial is affirmed. The 
approval of Argonaut I s denial is reversed and the July 20, 1978 ,Q 

• claim is ordered reopened for payment of benefits until closure W 
under ORS 656.268. The carriers shall make monetary adjustments 
between themselves consistent with this Order on Review. 
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The Referee found the claimant 'S'request for hearing on the
SAIF claim was not timely filed and that claimant had not shown
good cause for his failure to file it within 60 days of the date
of denial; that the acute right shoulder symptoms the claimant
experienced in April 1979 arose out of a new injury  at South
Coast which would otherwise be compensable but for the late
filing; that the claimant had'not proved his aggravation claim
as against Brookings and the carrier Argonaut; ordered SAIF to
pay temporary total disability compensation, if not paid, from
April 16, 1979 through June 27, 1979 plus a penalty of 10% of
that amount and a $500 attorney fee to claimant's attorney for
SAIF'S unreasonable failure to pay temporary total disability
compensation; 25% unscheduled permanent partial disability due
to the July 20, 1978 Brookings injury.in lieu of the award
granted by the'Determination Order and a 25% fee to claimant's
attorney payable out of the incr.ease permanent partial 
disability award.

We find the claim compensable as against Brookings and their
carrier, Argonaut. The problem in claimant's right shoulder
which manifested itself in April 1979 was simply a recurrence of
the injury of July 20, 1978 and is compensable as an
aggravation. Or. Matthew's has said the claimant's proble.ii
which appeared in April 1979 "...are felt by me to be a
continuation of the 1978 problem." W6 find Dr. Matthew's
opinion persuasive.

Having found the claim against Srookings/Argonaut
compensable, we affirm the SAIF denial but for a different
reason than the Referee. We find the claimant had good cause
for his failure to file a request for hearing on the SAIF denial
within 60 days'. We believe the "catch 22" position the claimant
found himself in with respect tp^the dual denials after tne
short period of payment made by''Argonaut arose out of the fact
the claimant was lulled into a sense, of security and that he had
no reason to believe he should take legal action on the SAIF
denial. Consistent with our finding on the Argonaut denial, we
affirm the SAIF denial.

The Board does not reach the issue of estoppel.
The Referee's award of increased permanent partial'

disability on the July 20, 1978 claim is premature.

ORDiiR
The order of the Referee is modified.
The Referee's approval of SAIF’s denial is affirmed. The

approval of Argonaut's denial is reversed and the July 20, 1978
claim is ordered reopened for payment of benefits until closure
under ORS 656.268. The carriers shall make monetary adjustments
between themselves consistent with this Order on Review.
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increased award of permanent partial disability on the Ju l y 2 0 , 1j9 7 8 i ~ j 'J r y i s r e v e r s e d I a ~ i s t h e a ward o f a n a t t o r n e y fee out o~l the increased comµensat1on. 

A t · ' . d t j '"t "d t 1 . ,. rgon~u 1s autnor1ze o crea1 any sums pal o c a1ma~~ on the Re~eree's award against a~y temporary total disability compensaU! � n.due or payable undelr this Order; that is, credit permane~t jp~r~ial disability com~ensation paid agai~~t t~mporary total d1sab1l1ty awar � and/or rJture permanent partial uisabili ty awarded at closure un 1dcr ORS 656. 263. 

. Tne claimant's attorney is J¼arded a- fee of $1,500 fo~ prevailin6 on a denied claim pa~able by Argonaut. This fee is for claim~nt's attorney's efforts at Hearing and Board levels. I , 

WCB Case No. 79-10260 MARCH 18, 1981 

VERNON 1.j HOLDRIDGE, CLAIMANT 
Jeffrey R. Russell, Claimant's ~ttorney 
SAIF Cor~oration . 
Order on Review 

Reviewed by the Board en bane. 

T' I l . . k . d I . -ne c a1mant sees Boar review or the Referee's order which affirmed the SAIF Corporation 1 ~ ·csAIF) denial oated Novemh~r 21, 
19 7 9 

.. l . . b, . . . Id . . b k . F ' f "7 9 c 21mant compensa ly 1nJure n1s ac in eorugry o 1~ • Followinb recovery from surgerf, he returned to work on September 13, 1979t Claimant testified that his bacK began to bother him again aS'1· soon as he returneo tch work. On Septcrnbe-:- 22, 1979 claimant suffered an off-the-j6h injury when he f2ll while cry~ng to startj a r,1otorcy~le: C1aima~t.missed th~e~ days of ~a:-: becayse of· the motorcycle 1nc1dent. Claimant test1f1ed tnat arter he 01d return tb work, his work activttit!S produced mor8 and rr,o~·-:: oact< pain ;.,ntlil he quit on October il.6, 1979 and sought meaical 
attenti~n. . I I . . 

SAIFl's position, if we und~rstand it correctl;, is thdt all of claim~nt's medical problems after the motorcycle incident were c: a u s e d d y tr-, a t i n c i den t , r a t he !r th a n ca u s a l l y l i n k e d t o c l a i ma n t ' s FebruarJ 1979 industrial injur~. SAIF even seems at times to concede \that it would have acc'epted responsibil.:ty for c.Laimant 1 s continu~ng back problems if thbre had been no inter~enin~ 
motorcycle accident. 
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m

The increased award of permanent partial disability on theJuly 20, l|973 injury is reversedj as is the award of an attorney
fee out of the increased compensation.

Argonaut is authorized to credit any sums paid to claimanton the Refjeree's award against any temporary total disability
compensation due or payable undeir this Order; that is, credit
permanent jpartial disability compensation paid against temporary
total disability award and/or fJture permanent partial
oisability awarded at closure un'der 0R5 656.263.

Tne claimant's attorney is aV arded a fee of $1,500 for
prevailing on a denied claim pay|able by Argonaut. This fee is
for claimant's attorney's efforts a.t Hearing and Board levels.

VERNON L.

WCB Case No. 79 10260 MARCH 18, 1981

A. 11 o rney
HOLDRIDGE, CLAIMANT

Jeffrey R. Russell, Claimant’s
SAIE Corporation
Order on Review

Reviewed by the Board en ba nc .

affirmed
1979.

The claimant seeks Board review of the Referee's order which
the SAIF Corporation' s ‘ (SAIF) denial oated Noverr,i ;er 21,

February of ^979.
to work on September

Claimant compensably injured his back in
Following recovery from surgery, he returned
13, 1979i Claimant testified that his bacK began to bother him

'soon as he returneo to work. On September 22, 1979again as
claimant
to start
of' the
return

i.njury when he fell while
missed three days of wor ;

motorcyole incident. ciaimant testified that after
to work, his work activities produced more and more

suffered an off the job
a iaotorcycle. Ciaimapt

•crying
because
he did
oack

pain unt'iiattention.
he quit on October 16, 1979 and sought meoical

SAIFi's position, if we understand it correctly, is that ail of
claimant's medical problems af|ter the motorcyole incident were
caused bV that incident, rather than causally linked to claimant's
February 1979 industrial xnjury. SAIF even seems at times toconcede Ithac it would have accepted responsibility for clLaimant's
continuing back proolems if there had been no intervening
motorcycle accident.
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The Board concludes that the motorcyc1e· in~ldent did not 

injure claimant's back or exacerbate his back condition. The 
hospital emergency room report of that incident finds only 
abrasions. It indicates no history of back complaints at that 
time. The three days claimant missed from work w~re be~ause his 
an kl e w as. t o o s w o 11 en to g e t h i s b o o ·t on . Cl a i man t t e s t i f i e d he 
did not injure his back when he fell off the motorcycle . . ,' 

The repcrts and deposition of Dr. Matteri might support a 
contrary conclusion. The problem, the Board finds, is that Dr. 
Matteri's position is so equivocal and contradictory that it could 
support 9lmost any conclusion; therefore, it supports none. 

Based on claimant's credible tistimony and based upon the 
hospital report indicating no back injury or compla.ints at the 
~ime of the motorcycle accident, the Board finds that claimant has 
carried his burden of proof.· SAIF 1 s denial must be reversed . 

. ~ ~ I 

-- .. -· -·· - --
0 R J ER 

The ord8r of tne Referee dated July 28, 1980 is reversed. The 
SAIF's denial of November 2i, 1979 is reversed and this matter is 
remanded to the SAIF Corporation for acceptance and the payment of 
benefits as required by law. The SAIF will ~ot, of course, have &\ 
to pay time loss for the three days following the motorcycle W 
incident. 

Claimant's fee agreement with his attorney is npproved, and 
claimant's attorney is granted as and for a reasonable attorney 
fee, at both the ~earing and Board levels, the sum of $1,500.0C, 
p~yable by the SAIF, not payable out of claimant's compensation . 

. . ·.'\ 
........ ' .... ' 

� •• , 

Own Motion No. 81-0034M March 18, 1981 

JOE HOLMES, JR., CLAIMANT 
Howard R. Hedrick, Claimant's Attorney 
SAIF Corporation 
Own Motion Order 

Claimant, by ind through his attorney, requests the Soard to 
exercise its own motion jurisdiction pursuarit to ORS 656.?78 and 
grant cl~imant an increased award for ~ermanent partial disability. 

After reviewing t~e record before us the Board denies 
claimant's request. Claimant has not been employed since 1976 and 
is drawing total social security disability. The Board finds that~ 
the evidence does ~ot support a finding that claimant has suffered~ 
any greater permanent partial disability than heretofor a~arded, ~ 
90% loss of his left leg. 
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The Board concludes that the motorcycle incident did not
injure claimant's back or exacerbate his back condition. The
hospital emergency room report of that incident finds only
abrasions. It indicates no history of back complaints at chat
time. The three days claimant missed from work were because his
ankle was, too swollen to get his boot on. Claimant testified he
did not injure his back when he fell off the motorcycle.

The reports and deposition of Dr. Matteri might support a
contrary conclusion. The problem, the Board finds, is that Dr.
Matteri's position is so equivocal and contradictory that it could
support almost any conclusion; therefore, it supports none.

Based on claimant's credible testimony and based upon the
hospital report indicating no back injury or compla.ints at the
time of the motorcycle accident, the Board finds that claimant has
carried his burden of proof. SAIF's denial must be reversed.

.... ORDER

The ori'Jer of tne Referee dated July 28, 1980 is reversed. The
SAIF's denial of November 21, 1979 is reversed and this matter is
remanded to the SAIF Corporation for acceptance and the payment of
benefits as required by law. The SAIF will not, of course, have
to pay time loss for the three days following the motorcycle
incident.

Claimant's fee agreement with his attorney is approved, and
claimant's attorney is granted as and for a reasonable attorney
fee, at both the Hearing and Board levels, the sum of $1,500.00,
payable by the SAIF, not payable out of claimant's compensation.

Own Motion No. 81 0034M March 18, 1981

JOE HOLMES, JR., CLAIMANT
Howard R. Hedrick, Claimant's Attorney
SAIFCorporation
Own Motion Order

Claimant, by aV.d through his attorney, requests the Board to
exercise its own motion jurisdiction pursuant to ORS 656.778 and
grant claimant an increased award for permanent partial disability

After reviewing the record before us the Board denies
claimant's request. Claimant has not been employed since 1976 and
is drawing total social security disability. The Board finds that
the evidence does not support a finding that claimant has suffered'
any greater permanent partial disability than heretofor awarded,
90% loss of his left leg.
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Claimar,t is entitled to all medical care a_nd benefits stemming from h:s i~dustrial injuiy of May 25, 1973 under the provisions of 
ORS 656.~41-5. 

IT IS ISO ORDERED. 

WCB Case No. 80-3698 MARCH 18, 1.981 

KAREN KRAFT, CLAIMANT 
Bruce A. Bottini, Claimant's Attorney 
SAIF Corppration 
Order on Review 

I 
Revieled by Board members McCallister and Lewis. 
SAIF ~eeks Board review of that portion of the ·Refere2 1 s order. which grahted claimant compensation equal to 13.5 de@rees for 10% loss of ~he left foot. SAIF contends claimant failed tG prove 

•1 permanen1cy 1i of her condition and, therefore, is entitled ::.o n:., compensa~ion for the. foot disability•. 
The Board, after de nova review, affirms the order·or the 

I 

Keferee. I The case relied upon by SAIF, Candee v. SAIF, 40 Or. App. 567 j(l979), has one important difference from-this cuse. In Cande~, the doctors specifically indicated that claimant's I 
• headaches ~ould resolve themselves and would not cause a ~ermanent disabiliiy. In our case, no such findi~g was made. Claimant is i1aving undisputed problems with phlebitis flare-ups. Th..:.:-a is also no ~ispute that these are directly related to her i~aus~rial injury aTd are probably somewhat worse because of her diaoetic conditio~. Claimant's credible testimony indicates that t~is problem is evident after a day at work spent standin; on ~er feet. It is Admit~ed that claimant has had no loss of earning capacityj due to her injury but that is riot the criteria ii: scheduled injuries. Claimant has proven by a preponderance of the E:_V~denc~J that she has sustained a permanent .impairment of the left root which has been adequately compensated by. the Referee. 

I ORDER 

The ~~der of the Referee, dated August 13, 1960, is affirmed. 
Cl3i~ant's attorney is granted the sum of $200 for his services at this board review, payable by SAIF Corporation . 

-597-

m

Claimaht is entitled to all ffiedical care ana
from his industrial injury of May 25, 1973 under
ORS 656.245.

benefits stemming
the provisions of

IT IS SO ORDERED.

WCB Case No. 80 3698 MARCH 18, 1981

KAREN KRAFT, CLAIMANT
Bruce A. Bottini, Claimant's Attorney
SAIF Corporation
OrderonReview

Reviewed by Board members McCallister and Lewis.SAIF Leeks Board review of that portion of the Referee's order,

which granted claimant compensation equal to 13.5 degrees for 10%
loss of the left foot. SAIF contends claimant failed to prove
"permanency" of her condition and, therefore, is entitled to no
compensation for the foot disability'.

The Board, after de novo review, affirms the order of the
Referee. The case relied upon by SAIF, Candee v. SAIF, 40 Or.
App. 567 (1979), has one important difference from this case. In
Candee, the doctors specifically indicated that claimant'5j
headaches would resolve themselves and would not cause a ;jermanent
disability. In our case, no such finding was made. Claimant is
iiaving undisputed problems with phlebitis flare ups. Thure is
also no clispute that these are directly related to her in oust rial
injury arjid are probably somewhat worse because of her diaoetic
condition. Claimant's credible testimony indicates that tnis
problem is evident after a day at work spent standing on ner
feet. It is admitted that claimant has had no loss of earning
capacity!due to her injury but that is not the criteria in
scheduled injuries. Claimant has proven by a preponderance of theevidence! that she has sustained a permanent impairment of the left
foot which has been adequately compensated by. the Referee.

ORDER
The order of the Referee, dated August 13, 1960, is affirmed.
Claimant's attorney is granted the sum of $200 for his

services at this board review, payable by SAIF Corporation..
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Case No. 78-07510 MARCH 18, 1981 

LORENE PARTRIDGE, CLAIMANT 
D. Richard Hammersley, Claimant's Attorney 
SAIF Corporation 
Order on Review 

Reviewed by Board members McCallister and Lewis. 

The SAIF Corporation ~eeks Board review of the Referee's 
order which granted claimant compensation for permanent total 
disability for her left knee disability and psychiatric 

. condition. SAIF contends claimant 1 s psychiatric condition is not 
compensable and, therefore, she is not permanently and total~y 
disabled. 

The Bo a rd , a ft e r de no v o rev i e w , f i n d s that c 1 a i man t r1 as 
failed to prove by a preponderance of the evidence that her 
psychiatric condition was worsened by her industrial injury. The 
8oard ~grees with the Referee that the weight of the believable 
evidence indicates she had significant emotional problems prior 
to he.r injury. Or. Larsen, claimant's treating physicia~, felt 
that claimant had few psychiatric problems before her kr.8e injury 
and that since t1er injury, she has be.en severely depressed, Q 
highly suicidal and has required hospitalization. Dr. Means, Dr. W 
Parvaresh and Dr. Stolzberg generally agree that claimant had 
significant emotional problems prior to her injury. Dr. 
Parvaiesh opined claimant's injury did not directly or materially 

.contribute to her psychiatric disorder. Dr. Stolzberg felt 
claimant's injury was simply one more thing in her life .that 
prevented her from enjoying life. Dr. Stolzberg felt clai~ant 
was no ~orse as a result of he~industrial injury. Basea on the 
preponderance of the evidence~'~he Bo~rd concludes the SAIF's 
denial of June 8, 1979 should b~'affirme~. 

The medical evidence also establishes that claimant's 
osteoarthritis condition is not related to her industrial injury. 

. . Since we have found both the osteoarthritis and claimant's 
~motional problems are not compensably related to the claimed 
injury, we must determine extent of disability considering the 
knee injury alone. Dr. Waldram, on August l, 1978, indicated 
claimant's limitaticins included: Inability to walk more than two 

blocks, inability to stand on the left leg longer than one hour 
at a time, and inability to stand more than two to three hours 
during the course of~ day. Claimant can sit for a prolonged 
period of time. It was indicated that her disability in the knee 

·was significant. The September l, 1978 Determination Order ~ 
granted her compensation for 65% ioss of the left leg. Since the• 
issuance of this order, there is not~ing to indicate a reason to -
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WCB Case No. 78 07510 MARCH 18, 1981

LORENE PARTRIDGE, CLAIMANT •
D. Richard Hammersley, Claimant's Attorney
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation seeks Board review of the Referee's

order which granted claimant compensation for permanent total
disability for her left knee disability and psychiatric
condition. SAIF contends claimant's psychiatric condition is not
compensable and, therefore, she is not permanently and totally
disabled.

The Board, after de novo review, finds that claimant has
failed to prove by a preponderance of the evidence that her
psychiatric condition was worsened by her industrial injury. The
Board agrees with the Referee that the weight of the believable
evidence indicates she had significant emotional problems prior
to he.r injury. Dr. Larsen, claimant's treating physician, felt
that claimant had few psychiatric problems before her knee injury
and that'since her injury, she has been severely depressed,
highly suicidal and has required hospl tal iz a t ion . Dr. Means, Dr .
Parvaresh and Dr. Stolzberg generally agree that claimant had
significant emotional problems prior to her injury. Dr.
Parvaresh opined claimant's injury did not directly or materially
.contribute to her psychiatric disorder. Dr. Stolzberg felt
claimant's injury was simply one more thing in her life .that
prevented her from enjoying life. Dr. Stolzberg felt claimant
was no worse as a result of her^; industrial injury. Based on the
preponderance of the evidenceV''the Board concludes the SAIF's
denial of June 8, 1979 should be'affirmed.

The medical evidence also establishes that claimant's
osteoarthritis condition is not related to her industrial injury.

.Since we have found both the osteoarthritis and claimant's
emotional problems are not compensably related to the claimed
injury, we must determine extent of disability considering the
knee injury alone. Dr. Waldram, on August 1, 1978, indicated
claimant's limitations included: Inability to walk more than two
blocks, inability to stand on the left leg longer than one hour
at a time, and inability to stand more than two to three hours
during the course of a day. Claimant can sit for a prolonged
period of time.' It was indicated that her disability in the knee
 was significant. The September 1, 1978 Determination Order a
granted her compensation for 65% loss of the left leg. Since the
issuance of this order, there is notS’iing to indicate a reason to ^

 598 

' 



        
             

         
        

        
           

        

   

    

  

        
 

 

     
     

 

     
          

         
 
            
         

         
           

 
  

 
  

  
 

  

 
 

    
        

      
         

      
        

      
    

   

        
        
        
         

                  
         

 

incre.Jse the award. The evidence indicites that claimant-Ts··---­still aol~ to do her housework, drive, do yard~ork and do her own shopping. 1 The Board concludes that claimant h~s b~en adequately cornpensat~d by the award granted by the Determination Order. 

ORDER 

The Referee 1 s order dated May ·9, 1980 is reversed. 
I 

The d~nials, issued June 8, .1979 and January 7, 1980 ;;;_re 
a ·f f i rm e d . I 

I Tne September l, 1978 Determination Order is affirmed. 

I 

1 
liCi3 Case No. 79-5441 

MARVIN PETEhSON, CLAIMANT 

1--: a r ch l R , l 9 8 l 

Malagon, Vclure & Yates, Claimant's Attorney 
Linusay, llart, et al, Defense Attorney 
Order on Review· 

Reviewed by the 8oard en bane. I -
The ~mployer seeks Board review of the Refere~•s order which found this denied aggravation claim to be compensable. vie 

reverse. 

This is a difficult case for at least two reasons. First, no· testimony was presented before the Referee; insteaJ, the matter was submitt2d on medical reports and deposition. Thus, the ~eferee ~as in no better position to assess creo~ � ility t~an is 
the· Board. 

Seco~d, credibility is important. The only medical evidenca relating\clairnant's current problems to his prior injury comes from Doctors Gilsdorf and Becker. or. Gilsdorf sup;:iorte ~ 
2laimant~s aJgr~vation claim to the_hilt._ Or. Bl~k~~ wa~ ~ore luke warm 1 albeit generally supportive. doth med1ca1 op1n1ons are base~ to a very. large degree on claimant's report of nis medical history to the doctors Thus, the doctor's opinions stand ' I or fall with tlaimant's credibility. 

I Weighing the evidence, assess!ng credibility, or any other function 1

1 

a fact finder is expected to perform, nec?ssarily involves some elements of subjective insight and individG~l intuition which can be impossible to articulate. Our judicial system abcepts that ·truism daily through tne ~se of general 
verd~cts~ Our ad~inist~ative law system, however, see~s to consistently require this Board to return special verdicts, if 
not more. 
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increase the award. The evidence indicates that claimant fs.
still able to do her housework, drive, do yardwork and do her own
shopping.! The Board concludes that claimant has been adequately
compensated by the award granted by the Determination Order.

ORDER
The Referee's order dated May '9, 1980 is reversed.
The denials, issued June 8, .1979 and January 7, 1980 are

affirmed.
■ Tne September 1, 1978 Determination Order is affirmed.

WCa Case No. 79 S443

MARVIN PETEAS ON, CLAIMANT

March IB, 1981

Ma 1 a go n ,
Linusay,
Order on

Velure & Yates, Claimant's Attorney
Hart, et al, Defense Attorney
Re view

Reviewed by the Board en banc.
The employer seeks Board review of the Referee's order which

found this denied aggravation claim to be compensable. We
reverse .

This is a difficult case for at least two reasons. First, no
testimony was presented before the Referee; instead, the matter
was submitted on medical reports and deposition. Tnus, che
Referee was in no better position to assess creoioility than is
the Board.

Second ,
relating
from Doc^
claimant i's
luke
are

credibility is important.

warm,
based to

The only medical evidence
claimant's current problems to his prior injury comes
ors Gilsdorf and Becker. Dr. Gilsdorf' supporte.J
aggravation claim to the hilt. Or. Becker was more
albeit generally supportive. Both medical opinions

a very large degree on claimant's report of nis
medical history to the doctors Thus,
or fall with claimant's credibility.

the doctor's opinions stand

Weighing the evidence, assessing credibility, or any other
function a factfinder is expected to perform, necessarily
involves some elements of subjective insight and individu ^i
intuition which can be impossible to articulate. Our judicial
system accepts that truism daily through the use of generalverdictsj. Our administrative law system, however, seems to
consistently require this Board to return special verdicrs, if
not more.
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all tr1at as it may, the question remains of whe:ther this - -
Board is persuaded by the opinions of Doctors Gilsdorf and Becker 
which were based largely o~ claimant's reporc of nis -medical 
history to them. We are not persu3ded by the doctors 1 opinions 
!Jct~au:_;c Wl~ l1uve dtHJtJts dlJuut c.Lai111:1nL 1 s cr1.:!Uibi1.i"ty. C.:lairnant 
gave various versions of the facts to various doctors at various 
times. Our insight and our intuition leaves us sufficiently 
unsure for the Board to be able to say that claimant carried his 
burden of proof. 

ORGER 

The order of the Referee dated August 14, 1980 is reversed'. 

The denial issued by the employer/carrier dated May!, l979 
is affirmed. 

. -
Own Motion No. 81-002H1 MARCH 18, 1981 

CARL STRATTON, CLAIMANT 
William c. Holmes, Claimant's Attorney 
SAIF Corporation 
Own Motion Order 

Claimant, by and through his attorney, requests the Board to 
exercise its own motion jurisdiction, pursuant to ORS 656.278, and 
reopen his clai111 for consideration of permanent total disability 
as relating to his industrial injury of Oct_ober 19, 1956. 

' 
After a review of all the::medical data presented, the 8oarJ 

finds that, although surgery for a total- joi-nt rer:ilacement is 
inevitable in the future, at the ~resent time there is no surg~ry 
contemplated. Therefore, claimant is not entitled to compensation 
for tempora~y total disability and the award of 25%-previously 
granted adequately compensates claimant for his loss of function 
of his left leg. 

Claimant's request for the Board to exer~ise its own rnation 
jurisdictidn is ~~nied. 

17 IS SO ORDERED. 
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Be all unat as it may, the question remains of whether this
Board is persuaded by the opinions of Doctors Gilsdorf and Becker
which were based largely or, claimant's report of nis medical
history to them. We are not persuaded by the doctors' opinions
because wu have doubts about claimant's cnidibility, Claimant
gave various versions of the facts to various doctors at various
times. Our insight and our intuition leaves us sufficiently
unsure for the Board to be able to say that claimant carried his 
burden.of proof.

ORDER
The order of the Referee dated August 14, 1980 is reversed.
The denial issued by the employer/carrier dated May y, 1979

is a ffirmed.

Own'Motion No. 81 0021M MARCH 18, 1981

CARL STRATTON, CLAIMANT
William c. Holmes, Claimant's Attorney
SAIF Corporation
Own Motion Order #

Claimant, by and through his attorney, requests the Board to
exercise its own motion jurisdiction, pursuant to ORS 656.278, and
reopen his claiiii for consideration of permanent total disability
as relating to his industrial injury of October 19, 1956.

After a review of all the..medical data presented, the; Board
finds that, although surgery for a total joi nt replacement is
inevitable in the future, at the present time there is no surgery
contemplated. Therefore, claimant is not entitled to compensation
for ■ tempora"y total disability and the award of 25%'previously
granted adequately compensates claimant for his loss of function
of his left leg.

Claimant's request for the Board to exercise its own motion
jurisdiction is den.ied.

IT IS 50 ORDERED.

%
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WCB Case No. 79-9073 MARCH 18, 1981 

JACK J, WADE, CLAIMANT , Charles H. Seagraves, Jr., Claimant's Attorney 
SAIF Corpo.ration 
Order ori Review 

. I 
Reviewed by Board members Mccallister and Lewis. l 
Cla~mant seeks Board review of the Referee's order which affirme8 the SAIF Corporation's-denial of his claim for a knee conditibn allegedly related to his March 30, ·1979 industrial 

injury ·I . . . _ _ .. 
Aft~r de _nova review, the Board affirms the order of the Refere1, Lest it be construed that the Board also has ignored the only medical opinion on causation in the record, a short explan~tion will follow. It is our responsibility to review tne entire. !record before the Referee. Not only the medical reports, but numerous other factors must be taken into consideratiGn, There ~s some inconsistency in the history given by claimant to· Or. Potlter, which definitely contributed to his finding uf causat~on. Claimant's knee pain failed to ~how up in other medica~ reports, despite the fact that claima~t indicated ne complained of this problem to other d~ctors. There are incons~stencies between claimant's testimony-and the 12-page docume~t he ptepared for Dr. Potter and record. If clai~~nt w&s having)ciifficulty ~ith the knee in May 1979, we find it haid to under~tand why he was willing to take a job as a choker setter at that time. We find, after a thorough co'nsicieration of all ·the evidente, that claimant has failed to sustain his burden of proof . . . I. . ;~>·ORDER. •• , , r-

• '.-;- r, 

•'; ,,r' 
j · 

The order of the· Referee, date·d May 22, ''1980, is affirmed; 

WdB Case No. 80~268 

ROBERTj ELLISON, CLAIMANT 
Emmonsj_, ._Kyle, et '!iil:, Claimant's 
SA IF ·.co r'po rat ion 
0 r Q e r o n; Re v i e w 

MARCH 20, 1981 

Attorney 

. : ·.· 
. . . -· ~- •. : ,· 

-- - -· '.j 

Relviewe � by Board members Mccallister and Lewrs·: 
Claimant and the SAIF Corporation (SAIF) seek Board review of the Referee's order which affirmed the Determination Order with respect to temporary.total disability and granted an awar~ equ~l to 32 degree~ for 10% unscheduled low bac~ disability. C~aimant•s 
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m

JACK J.
Charles

WCB Case No. 79 9073 MARCH 18, 1981

WADE, CLAIMANT
H. Seagraves, Jr., Claimant's Attorney

SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.I
Claimant seeks Board review of the Referee's order whichaffirmed the SAIF Corporation's•denial of his claim for a knee

condition allegedly related to his March 30, 1979 industrial
injury

Aft|er de novo review, the Board affirms the order of the
Refer,eel. Lest it be construed' that the Board also has ignored the
only medical opinion on causation in the record, a short
explanation will follow. It is our responsibility to review tneentire, jrecord before the Referee* Not only the medical reports,
but numerous other factors must be taken into consideration.There is some inconsistency in the history given by claimant to
Dr. Pct'ter, which definitely contributed to his finding of
causatiion. Claimant's knee pain failed to show up in other
medicall reports, despite the fact that claimant indicated ne
complained of this problem to other doctors. There are
inconsistencies between claimant's testimony•and the 12 page
document he prepared for Dr. Potter and record. If claimant washaving |difficulty with the knee in May 1979, we find it hard to
understand why he was willing to take a job as a choker setter at
that time. We find, after a thorough consideration of ail ‘the
evidence, that claimant has failed to sustain his burden of proof.

OftDER^ '

The order of the Referee, dated May 22, ‘1980, is affirmed.

WCB Case No. 80 268 MARCH 20, 1981

ROBERT ELLISON, CLAIMANT
Emmons, .Kyle, et‘al* Claimant's Attorney
SAIF Corporation
Order on' Review

Revieweo by Board members McCallister and Lewis”. ' ' '
Claimant and the SAIF Corporation (SAIF) seek Board review of

the Referee's order which affirmed the Determination Order with
respect to temporary . total disability and granted an award equal
to 32 degrees for 10% unscheduled low back disability. Claimant's
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t t O r n e Y via ·s g r a n t e d an a t t O r n e y I S f e 8 0 U t O f t h i's . CO mp C n S a t lo ·n 
and an additional fee for his efforts when SAIF attempted to 
terminate te1nporary total disability compei·1sation. Claim&:it 
contends that he is entitled to a penalty for the SAIF's 
u n re a so nab 1 e r e s i s t a n c e t o t he p a y 1, .. ; n t o f t e rn po r a r y t o t a 1 
disability and an additional award of compensatio:i for per~anent 
disability. SAIF wants the attorney fee reduced, the du:~~ion ~f 

_ ~emporary disability reduced, and the 10% award r~duced. 

·Claimant sustained a compensable low back strain on Maren 15, 
1979. After a period of conservative treatment claimant was 
~eleased for regular work on July 2, 1979. In August 1979, 
claimant went ·to work for a few days at a cannery but qui:, because,. 
of increased back pain. He was hospitalized for traction by Dr. 
,7 a e v e r n i ck . 0 n No v e m b e r l 5 , 1 9 7 9 , c l a i m an t s aw 8 r . Ha e v e r ,1 i ck 
with severe back pain. The doctor stated that he "could not find 
symptoms which coordinated his findings clinicall~ with his 
subjective findings." He released claimant for light duty on 
October 16, 1979. He felt that this latest probl8rn was due to his 
indust~ial injury, out that no further treatment was necessary at ; 
that time. 

In December 1979, SAIF set up the first of four appointments 
for claimant at the Callahan Center. In early January 1980 
claimant advised the Callahan Center that he was in too much p~in 
to attend the program and that his wife had been !njured in an 
automobile accident and would be unable to care for herself and 
their child for the duration of time he was scheduled to be gone. 
1·he Callahan Center immediately set up a second a~pointment. Tne 
tlaimant 1 s attorney and SAIF had a few conversations regarJing 

claimant's refusal to attend the c~llahan Center and whe:ner time 
loss benefits should be terminated. SAIF agr~ed to pay tne 
compensation due claimant but,-·becaus~ of the discussions, was one 
day late. Claimant requests a penalty for t~is day. When 
claimant failed to show up for his next appointment, a third 
appointment wa3 set up for February 12 with an additional clause 
that attendance was mandatory; claimant's failure to attend for an· 
invalid reason would result in termination of his benefits. · 
Claimant's attorney indicated claimant's situation had not changed 
and he would not be able to go to the center. SAIF requested that 
the Department authorize a sus~ension of claimant's benefits. 
After thorough discussion with both SAIF and claimant's attorney, 
this request was denied. A fourth appointment was set for April 
9, 1986. · Claimant went._.the first day only; the second day his 
wife called the center ·stating that he hurt tbo much to attend 
anymore.· Claimant's ~e-nefits were subsequently terminated as 0f 
April 10, 1980 by the Second Determination Order. 

The Board finds that claimant.has been totally uncooperative A 
in this claim. His f;requent phone calls to SAIF became aousive _t~ 
the point that they had to refuse to talk to him; only if ~is 
~ttorney called them would they discuss his_ ca~e. ,AssuminJ that 
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#attorney was granted an attorney’s fee out of this compensation
and an additional fee for his efforts when SAIF attempted to
terminate teinporary total disability comperisation. Claimant
contends that he is entitled to a penalty for the SAIF's
unreasonable resistance to the payi,.ent of temporary total
disability and an additional award of compensation for permanent
disability. SAIF wants the attorney fee reduced , the duration c.f
temporary disability reduced, and the 10% award reduced.

Claimant sustained a compensable low back strain on Marcn 15,
1979. After a period of conservative'treatment claimant was
released for regular work on July 2, 1979. In August 1979,
claimant went *to work for a few days at a cannery Out quit because
of increased back pain. He was hospitalized for traction by Dr.
naevernick. On November 15, 1979, claimant saw Or. Haevernick
with severe back pain. The doctor stated that he "could not find
symptoms which coordinated his findings clinically with his
subjective findings." He released claimant for light duty on
October 1'6, 1979. He felt that this latest problem was due to his
industrial injury, out that no further treatment was necessary at
that time.

In December 1979, SAIF set up the first of four appointments
for claimant at the Callahan Center. In early January 1980
claimant advised the Callahan Center that he was in too' much pain
to attend the program and that his wife had been injured in an
automobile accident and would be unable to care for herself and
their child for the duration of time he was scheduled to be gone.
The Callahan Center immediately set up a second appointment. Tne
claimant's attorney and SAIF had a few conversations regarding
claimant's refusal to attend the Callahan Center and wherner time
loss benefits should be terminated. SAIF agreed to pay tnecompensation due claimant but, ,'be;cause of the' discussions, was one
day late. Claimant requests.a penalty' for this day. When
claimant failed to show up for his next appointment, a third
appointment was set up for February 12 with an additional clause
that attendance was mandatory; claimant's failure to attend for an'
invalid reason would result in terminati.on of his benefits.
Claimant's attorney indicated claimant's situation had not changed
and he would not be able to go to the center. SAIF requested that
the Department authorize a suspension of claimant's benefits.
After thorough discussion with both SAIF and claimant's attorney,
this request was denied. A fourth appointment was set for April
9, 1980. 'Claimant went, .the first day only; the second day his
wife called the center stating that he hurt too much to attend
anymore.' Claimant's benefits were subsequently terminated as of
April 10, 1980 by the Second Determination Order.

The Board finds that claimant has been totally uncooperativein this claim. His frequent phone calls to SAIF became aousive tj^
the point that they had to refuse to talk to him; only if his
attorney called them would they discuss his, case. Assuming that
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claimanJ's excuses for failure to~tten~ the Callah~n tenter we:e 
{iegittm~te, claimant contends that SAIF was delinquent in not 
·advisind him of child care aid from Adult and Family Services. 
What cl,imant fails to mention is tnat the form letter from the 
Callaham Center which he received four times indicates tn~I if he 

has any!problems with transportation oi child carEt he shs~ld ask 
~hem for assistance. Just because it was a form letter coes not 
change the fapt that claimant was infoJmeG of help. It~~ . 
interesting to note that Dr. Fitchett; in October 1979, i~dicat~d 
that pebple have benefited from the piogram at the Callaha~ 
Center ti 11 ••• arthough in my experience generally tn~y are a little 
cit more mature than this pt [pQtient] appears.'' We feel claimant 
has pra~en Dr. Fitchett to be correct. 

Or, /November 15, 1979, Dr. Haevernick examined claiman:. and .· .. 
found that he needed no further treatment at that time. Since 
tnat ti~e, claimant saw doctors only upon SAIF's request Nith t~e 
intent Ito •find him ready for closure. He had no treating 
physicilan and underwent no treatment of any kind. His condition 
neither: improved nor worsened.. The Board finds that ·Dr. · 
rlaeverriick's November 19 report was sufficient to allow a proper 
claim d1osure under the provisions of ORS 656.268(1). It ~s 
intere~ting to note claimant's interpretation of this particular 
statutd; · Claimant advised us that his claim could not be 2losed 
until ~i~ condition because stationary and he had complet0d an 
authorized program of vocational rehabilitation. The statute 
actually says: "Claims shall not be closed nor teffiporary total 

I . 
disability compensation terminatec: if the worker's 2onditi~n has 
not be~ome medically stationary or if the worker is enroll~d and 
actively engaged in an authorized program of vocational 
rehabilitation ... " At the time claimant was found to be medically 
statio~ity,_ he was not enrolled in a vocational renabilitstion 
progra~. When claimant became enrolled, he would then be ·entitled 
·to additional temporary drsability compensation until completion 
of the/program. In this case, claimant is entitled to 

.compensation through November 15, 1979 and for one day o~~Y, April 
9, 1980. Ift. in the future, claimant decides to cooperate with 
the sy~tem, he may be entitled to additional compensation for-time· 
loss. / Because cif the confusion surrounding this case, penal ties ·. 
are not warranted for the one·~ay SAIF was late in sendina 
claimaht•s compensation check to ~im. · -

cllimant contends h~ is entitled to an. {ncreased·award of·· 
compen~ation for hi~ permanent disability to the low·bac~. Based 
on his) age (~9),_e?~cation ·(tenth g-rade~, backgrour:id, :limitations 
and a~tual d1sab1l1:y, the Soard concludes that the 10% sward 
granted by the Referee is .adequate. Most of the doctors ,.-ad 
troublle assessing the extent of claimant's problem due to his 
~unctional overlay. Generally, it was found that his objective 
findi~gs were insufficient to explain his ~ubjective complaints. 
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H claimant's excuses for failure to attend the Callahan Center we:e
r'legitimate, claimant contends that SAIF was delinquent in not
advising him of child care aid from Adult and Family Services.
What claimant fails to mention is that the form letter from the
Callahan Center which he received four times indicates tnar if hehas anylproblems with transportation or child care, he should ask
Lnem for assistance. Just because it was a form letter cues noc
change the fact that claimant was informec of help. It is
interesting to note that Dr. Fitchett, in October 1979, inoicated
that people have benefited from the program at the Callahar,
Center,I "...although in my experience generally tney are a little
oit more mature than this pt [patient] appears." W'e feel clairr,ant
has proven Dr. Fitchett to be correct.

On November 15, 1979, Dr. Haevernick examined ciaimans and
found that he needed no further treatment at that time. Since
mat time, claimant saw doctors only upon SAIF's request with tne
intent Ito'find him ready for closure. He had no treating
physicilan and underwent no treatment of any kind. His condition
neither! improved nor worsened. The Board finds that  Dr.
Haevernick's November 19 report was sufficient to allow a proper
claim closure under the provisions of ORS 656.268(1 ). It ,.s
interesting to note claimant's interpretation of this particular
statute.Claimant advised us that It is claim could not be closed
until riis condition because stationary and he had compietuc an
authorized program of vocational rehabilitation. The statute
actually says: "Claims shall not be closed nor temporary total

disability compensation terminated if the worker's condicion has
not become medically stationary or if the worker is enrolled and
actively engaged in an authorized program of vocationalrehabilitation..." At the time claimant was found to be medically
statiofjialry,, he was not enrolled in a vocational renabili tacion
program. When claimant became enrolled, he would then be entitled
to additional temporary disability compensation until completionof the]program. In this case, claimant is entitled to

.compensation through November 15, 1979 and for one day on^y, April
9, 1980. If,, in the future, claimant decides to cooperate withihe system, he may be entitled to additional compensation for time
loss. I Because of the confusion surrounding this case, penalties
are no^t warranted for the one‘'day SAIF was late in sending
claimant's compensation check to him. . „

Claimant contends he is entitled to an increased award of '■compen^sation for his permanent disability to the low bacis. Based
on his
and av

age (19), education (tenth grade), background,  limitations
tual disability, the Board concludes that the 10% award

,a dgrante.d by the Referee is adequate. Most of the doctors ..autroublle assessing the extent of claimant's problem due to his
functijonal overlay. Generally, it was found that his objective
rindings were insufficient to explain his subjective complaints.
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is for this functional overlay that claimar,t- wa,,ts -
compensation. To get additional compensation for tnis obvious 
problem, claimant must first shqw that _this is related to his 
industrial injury, either caused by his injury or worseneo by it. 
Claimant has failed to prove this with the medical evide~c~ in the 
record. The award granted by· the Referee is adequilte. 

ORDER 

The order ·or the Referee dated August 26, 1980 is mc,d:lJied. 

Tne aw&rd granted by the Referee equal to 32 ~egrees f0r 10~ 
unscheduled disability plus the corresponding attorney fee is 
a ff irm2d. 

The remainder of the order is reversed. 

Claimant is hereby granted compens~tion for temporary :otal 
disability'from Au~ust 30, 1979 through November 15, 1979, plus 
for one day only, April 9, 1980. 

The award of permanent disability granted by this order may be 
offset against any overpayments SAIF has made pursuant to ~arlier 
direc-tives. 

WCB Case No. 79-09869 MARCH 20, 1981 

SANDOR FORGACS, CLAIMANT 
Wesley A. Franklin, Claimant's ftttorney 
Scott M', Kelley, Defense Attorri,/;iy'.• 

·Amended Order on Review ,·· 
.... 

Tne Bca~d issued its Order on Review in the above entitled 
matter.on March 13, 1981. In that order the Board inadve:tently 
failed to •.?rant claimant's attorney a reasonable. attorn.::y ft?e for. 

• ._-1.is prevaL.lng at Board reveiw from an e1;,ployer I s appeal. Our · 
prder on Review is hereby amended to read: 

ORDER 

C!.aim~nt's attorney is hereby grant~d as.and fcir a ceasonable 
attd~ney:fee for his services at Board review, the sum of $350, 
~3y&ble oy the employer. 

-604-

It is for this functional overlay that claimant wants
compensation. To get additional compensation for this obvious
problem, claimant must first shqw that.this is related to nis
industrial injury, either caused by his injury or worsenea by it.
Claimant has failed to prove this with the medical evidenci^. in the
record. The award granted by the Referee is adequate.

ORDER
The order 'of the Referee dated August 26, 1980 is rriodi''ied.
Tne award granted by the Referee equal to 92 oegrees for iO.'^ 

unscheduled disability plus the corresponding attorney fee is
affirmed.

The remainder of the order is reversed.
Claimant is hereby granted compensation for temporary total

disability''from August 30, 1979 through November 15, 1979, plus
for one day only, April 9, 1980.

The award of permanent disability granted by this order may be
offset against any overpayments SAIF has made pursuant to earlier
directives.

WCB Case No. 79 09869 MARCH 20, 1981

SANDOR FORGACS, CLAIMANT
Wesley A. Franklin, Claimant's Attorney
Scott M'. Kelley, Defense Attorh\ey;'
Amended Order on Review

The Board issued its Order on Review in the above entitled
matter.on March 13, 1981. In that order the Board inadvertently
failed to '.'rant claimant's attorney a reasonable, attorney fee for
pis prevai..ing at Board reveiw from an ei^ployer' s appeal. Our
Order on Review is hereby amended to read:

ORDER
Claimant's attorney is hereby granted as.and for a Lcasonable

attorney .fee for his services at Board review, the sum of $350,
payable by the employer.

m
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Case No. 79-05515 MARCH 20, 1981 

JIM HAYTER, CLAIMANT 
I 

Olson, Hittle, et al, Claimant's Attorney 
SAIF Co~poration 
Order on Review 

I 

Reiilwed by Board members Mccallister and Lewis. 
I 

The tlaimant seeks Board review of the Referee's order which 
;rnhted ½laimant additional compensation for temporary total 
aisabil~ty !ram May 5, 1979 to N?ve~~e~ 20, 197? and an 6ward of 
80 aegre,es ;- � r 25% unscheduled disao1l1ty. Claima;1t cont2nos ne 
is en ti tiled to continued comp2n sat ion for temporary to ta 1 
disabil~ty until Dr. Stilson declares him medically stationary, 
or, in the alternative, he is entitled to a greater award for his 
loss of 1wage earning capacity. 

The Board, after de nova reviaw, affirms and adopts the 
Referee's order. Dr. Stilson, a chiropractor, sent claimant to 
cJr. Rosenbauri, and Or. Rosenbaum indicated, on November 20, 1979 1 

that clJim~nt was not in need of any further medical care 0nd 
~reatme~t .. Terminating compensation for temporary t � Lal 
disaoil~ty as of that report was p:oper. 

I . 
I 

Claimant is 44 years of age with a high school education and 
four ye~rs in ·an apprenticeship for becoming a carpenter. 
Claim6ni is now precluded from construction carpentry ·and is 
working Jwit~ vocational. rehabilitation personnel. Claimant is 
� right ~ith a good reading ability. His impairmeQt, medically, 
has been ra~ed as mild. He has had no periods of nospita~rzati � G 

rior any !surgery. Therefor~, the awar~ granted ~y the Re:e~ee 
aaequately compensa~cs claimant for his preclusion fro~ this 
segment lof the labor market; 

ORDER 

Tne order of the Referee dated August l, 1980 is affirmed. 
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WCB Case No. 79 0551 5 MARCH 20, 1'981

JIM HAYTER, CLAIMANT
Olson, Hittle, et al, Claimant's Attorney
SAIF Corjporation
Order on Review

Reviewed by Board members McCaliister and Lewis.
The claimant seeks Board review of the Referee's order which

.^ranted claimant additional compensation for temporary total
oisabililty from May 5, 1979 to November 20, 1979 and an award of
80 degrees for 25% unscheduled disability. Claimant contends he
is entitled to continued compensation for temporary total
disability until Dr. Stilson declares him medically stationary,
or, in the alternative, he is entitled to a greater award for his
loss of wage earning capacity.

The Board, after de novo review, affirms and adopts the
Referee's order. Dr. Stilson, a chiropractor, senr claimant to
ur. Rosenbaum, and Dr. Rosenbaum indicated, on November 20, 19'79,
that claimant was not in need of any further medical care and
treatment.. Terminating compensation for temporary tocal
disability as of that report was proper.

Ciaimani: is 44 years of age with a high school education and
four years in'an apprenticeship for becoming a carpenter.'
Claimant is now precluded from construction carpentry  and isworking jwitn vocational, rehabilitation personnel. Claimant is
oright with a good reading ability. His impairment, medically,
has been raced as mild. He has had no periods of nospita izationnor■any [surgery. Therefore, the award granted by the Referee
adequately compensates claimant for his preclusion from thissegment lof the labor market;

ORDER . .
Tne order of the Referee dated August 1, 1980 is affirmed
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Case No. 80-04388 MARCH 20, 1981 

KENNETH IVIE, CLAIMANT 
"Mic~ael Strooband, Claimant's Attorney 
SAIF Corporation 
Order on Review 

Reviewed by the Board en bane. 

The SAIF Corporation seeks Board review of the Referee's 
order which remanded claimant's claim for a right shoulder 
condition to it for acceptance and payment of compe.risation 
to which he is entitled. SAIF contends its denial should be 
affirmed. 

Claimant underwent surgery for excision of the right dis:_ 
tal clavical on May 22, 1980. Approximately two years prior 
to the surgery he began noticing real problems in his shoulder. 
Because.his job as a spreaderman required repetitive use of the 
shoulder, claimant felt that his condition was probably related 
to his work.· 

The parties have agreed that the case of 1·leller v. L'nion 
Carbide Corp., 288 Or. 27 (1979), applies to this case. In ~ 
order for compensability to exist based.upon the facts of this W' 
case, the law requires that there be proof by a µreponderance 
of ev~dence ihat claimant 1 s work activity and conditions caused 
a worsening of his underlying disease, resulting in an increase 

"ib pain, to the extent that it produced disability requiring 
medical services. None of the medical evidence supports compensa­
bility within the Weller test with the possible exception of re­
ports from Dr. Weinman. Dr. W~.:tnman t_ried to ride two horses and 
ended up riding neither succes_sfu~ly. He first said: 

"It is my opinion that this patient 1 s job aggravated 
the dise·ase process, necessitating his Mumford ex­
cision of the distal clavicle on May 22, 1980." 

He later said: 

"If I am to report the attitude and the history 
obtaine¢l £.rom the patient, I must feel that: 
".l) He had pre-existing acromioclavicular joint 
disease. 

"2) It was rn,ade symptomatic by his job. 

as 

"In my opinion that would logically lead to the 
conclusion that the operation was do~e because of 
aggravation on a job and hence it is your respon­
sibility to pay the � edical bills." 

-606-

WCB Case No. 80 04388 MARCH 20, 1981

KENNETH IVIE, CLAIMANT
Michael Strooband, Claimant’s Attorney
SAIF Corporation
OrderonReview

Reviewed by the Board en banc.

The SAIF Corporation seeks Board review of the Referee's
order which remanded claimant's claim for a right shoulder
condition to it for acceptance and payment of compensation
to which he is entitled.. SAIF contends its denial should be
affirmed.

Claimant underwent surgery for excision of the right dis~
tal clavical on May 22, 1980. Approximately two years prior
to the surgery he began noticing real problems in his shoulder.
Because.his job as a spreaderman required repetitive use of the
shoulder, claimant felt that his condition was probably related
to his work.'

The parties have agreed that the case of Weller v. Union
Carbide Corp., 288 Or. 27 (1979), applies to this case. In
order for compensability to exist based.upon the facts of this
case, the law requires that there be proof by a preponderance
of evidence that claimant's work activity and conditions caused
a worsening of his underlying disease, resulting in an increase
in pain, to the extent that it produced disability requiring
medical services. None of the medical evidence supports compensa­
bility within the Weller test with the possible exception of re­
ports from Dr. Weinman. Dr. Weinman tried to ride two horses and
ended up riding neither successfully. He first said;

"It is my opinion that this patient's job aggravated
the disease process, necessitating his Mumford ex­
cision of the distal clavicle on May 22, 1980."

He later said:

"If I am to report the attitude and the history as
obtained, from the patient, I must feel that:
"1) He had pre existing acromioclavicular joint
disease. .

"2) It was made symptomatic by his job.

"In my opinion that would logically lead to the
conclusion that the operation was done because of
aggravation on a job and hence it is your respon­
sibility to pay the medical bills."

 606 

#



        
         

         
          
      

          

      

      

          
         

   
  

 

 
 
 

      

 
     
     

 

      
          
        
          
           

 
       

      
    

      
        
        

         
   

 

In conclusion, we have no medical evidence that supports compensa~ility within the Weller .test except one of two reports from Dr. Weinman, and that report is contradicted·by the othef. The majo~ity of the Board concludes that claimant has not ~ustained his burden of proof. 
I 

ORDER 

The order of the Referee, dated October 2, 1980, is reversed. 

The denial, dated May 1, 1980, is affirmed. 

I respectfully dissent 
I 

Rather than try to add 
Referee'~ well thought 

I and ado pit that order . 

from the ~ajority opinion. 

anything, I would rely on the 
out Opinion and order, and~ affirm 

WORKERS' cor1PENSATIOH BOARD 

/( ~/ -.· r;,"Kc:~ .c, _ _,,__ ___________ _ 
/ ...e'eorge?twi.CMember 

I WCB Case No. 80-00797 MARCH 20, 1981· 

KA~HY LARSEN, CLAIMANT 
Welch, ~ruun & Green, Claimant's Attorney Lang, Klein, et al, Defense· Attorney 
0 r de r o 1 _R e v i e w 

Rev+ewej by Board members Mccallister and Le~is. 
The employer seeks Board reyiew of the Referee's order which awaraed claimant compensation for temporary total aisability from ;:ebruary 5, 1980 to February 24, 1930 and temporary part L! ~ disability from February 25, 1980 to March 5, 1980 an � ass~ssed a penalty of 25% of the temporary disability awarded. 
The Board, after de nova review, modifies the Referee 1 s oroer 
Tne medical evidence indicates that claimant was rele~sea for :cgular

1 
work by Dr. Setera on Octooer 1, 1979 and claimant. commenc~d working for him as a receptionist. Claimant r2ceiveo treatments from Dr. Setera which were only ~alliative. s~s was terminal'ted from that job December l, 1979. 

- -607-

m

In conclusion, we have no medical evidence that supports
compensaoility within the Weller .test except one of two
reports from Dr. Weinman, and that report is contradicted by
the other. The majority of the Board concludes that claimant
has not sustained his burden of proof.

The

The

ORDER
order of the Referee, dated October 2, 1980, is reversed

denial, dated May 1, 1980, is affirmed.

I respectfully dissent from the majority opinion.

Rather than try to add anything, I would rely on the
well thought out Opinion and Order, and I affirm

and adopt that order.
WORKERS' COMPENSATION BOARD

^Ceorgei^]dd^is, Member

KATHY
Welch
Lang,
Order

WCB Case No. 80 00797 MARCH 20, 1981

LARSEN, CLAIMANT
Bruun 8c Green, Claimant's Attorney

Klein, et al, Defense’ Attorney
on Review

Reviewed by Board members McCallister and Lewis.
The employer seeks Board review of the Referee's order which

awaroed claimant compensation fo.r temporary total oisability from
February 5, 1980 to February 24, 1980 and temporary parti.
disability from February 25, 1980 to March 5, 1980 ana assessedpenalty'

The
Tne

regular^
commenced working for him as a receptionist. Claimant

Dr. Setera which were only p'alliative.
that job December 1, 1979.
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of 25% of the temporary disability awarded.
Board, after de novo review, modifies the Referee’s orcer
medical evidence indicates that claimant was releaseo for
work by Dr. Setera on Octooer 1, 1979 and claimant

t reatments
terminated

from
from

receiveo
Sr.e was
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Puziss exam.ined claimant on Januaory, 2,:.1980 and i:-is:Lcat2d 
that r,e r low back and neck complain ts· were •not re 1 a ted to her · vwri 
~nd the etiology was unknown. However, by report of Feb:u2ry 6, 
1980, he ordered physical therapy three times a week for ~11 thre1 
.,ody areas. 

In Dr. Puziss 1 repor't of March 25, 1980 he indicated that he• 
had not seen claimant since February 6 and felt tnat she was 
probably medically stationary by March 6 but indicated thac she 
had subjective symptoms but no objective findings and no physical 
impairment. 

Claimant testified that she saw no doctor after February 6, 
1980 and on February 25 she became employed doing payroll and 
clerical work. Claimant testified she continued to have pain but 
could perform the job. 

A preponderance of the medical evidence indicates that 
claimant had only continuing subjective complaints with no 
objective medical evidence to support those symptoms. Her 
condition remained unchanged from September 1979 through the time 
of the hearing. Therefore, we conclud~ that claimant is Got 
entitled to compensation for temporary total disability, but st1e 
was entitled to continued medical care and palliative treatment 
pursuant to ORS 656.245 in February and March 1980 and into the ii 

.future. 

ORDER 

The· order of the Referee dated August 7, 1980 is modified. 

That portion of the Referee's order granting compensation for 
temporary total disability and temporary partial disability, 
penalties and attorney fees is reversed. 

The remainder of the Referee's order is affirmed. 

-608-

Dr. Puziss examined claimant on January 2,,;,.1980 and indicated
that her low back and neck complaints'were not related to ner'wori
and the etiology was. unknown. However, by report: of February 6,
1980, he ordered physical therapy three times a week for all threi
, ody areas.

In Dr, Puziss' report of March 25, 1980 he indicated that he 
had not seen claimant since February 6 and felt tnat she was
probably medically stationary by March 6 but indicated thac she
had subjective symptoms but no objective findings and no physical
impairment.

Claimant testified that she saw no doctor after February 6,
1980 and on February 25 she became employed doing payroll and
clerical work.. Claimant testified she continued to have pain but
could perform the job.

A preponderance of the medical evidence indicates that
claimant had only continuing subjective complaints with no
objective medical evidence to support those symptoms. Her
condition remained unchanged. from September 1979 through the time
of the hearing. Therefore, we conclude that claimant is not
entitled to compensation for temporary total disability, but she
was entitled to continued medical care and palliative treatment
pursuant to ORS 656.2A5 in February and March 1980 and into the
future.

ORDER
The'order of the Referee dated August 7, 1980 is modified.
That portion of the Referee's order granting compensation for

temporary total disability and temporary partial dis'ability,
penalties and attorney fees is reversed.

The remainder of the Referee's order is affirmed.
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WCB Case No, 78-03031 MARCH 20, 1981 

LAWRENCtj L. McGEHEE, CLAIMANT , 
Tim J. H1e 1 fr i ch. C 1 aim ant ' s Attorney 
Keith n,[ Skelton, Defense Attorney• 
Ord er on Review 

Rejiewed by Board members Mccallister and Lewis. 
I 

Cldimant nad the employer seek Board review of ~he Referee's 
order which granted claimant compensation equal to 192° for 60% 
unschedJled disability. Claimant contends he is permanently and 
totally jdisabled, or, in the alternative, he is entitled to greater 
awards of unscheduled and scheduled permanent disabilitv and that 
his cervical, shoulder~ arm and hand, leg and feet and ;1eadache 
cornplai~ts are causally related to the clairn~d injury. The em-
ployer ~ontends the award is excessive. · 

I 

' I . h h - h b" l" First, we agree wit t e Reteree on t e non-compensa i ity 
of the hurnerous complaints claimant alleges are related to the 
industrial injury. 

I 

ThJ Board concludes that the award of unscheduled disability 
for clairnant!s low back granted by th~ Referee •i3_ excessive. The 
Orthopaedic Consultants rated claimant's loss of function of the 
low bac~ as moderate. It is possible that clai~ant is 60% dis­
abled, but this record does not support that award solely on con­
sideration of the disabling affects of the low back condition · 
separate from those conditions found not compensable. Clai~ant 
is 50 yJars, has a GED and has a varied work background. He has 
a definite functional overlay problem and very little motivation 
to .retufn to work of any kind., : .. \WE:'. believe. 128° for 40% unscheduled 
low back.disability is more corisistent' with'. ci'11 the evidence. We 
so find! 

ORDER 

The order of the Referee, dated July 3, 1980, is modified. 
I . 

Clbimant is hereby granted compensation equal to 128° for 
40% unsbheduled back disability. This award~~ in lieu of that 

. granted I by the Ref;r~_e., in his order. whi_ch is affirned in all other 
respects. •, .: · . ,.. ,. . 

-609-

m

LAWRENCE
Tim J. H
Keith D.
Order on

WCB Case No. 78 03031 MARCH 20, 1981

L. McGEHEE, CLAIMANT
elfrich, Claimant's Attorney
Skelton, Defense Attorney'
Revie''j

Re\jiewed by Board members McCallister and Lewis.

Claimant nad the employer seek Board review of ’the Referee's
order which granted claimant compensation equal to 192° for 60% 
unscheduled disability. Claimant contends he is permanently and
totallyjdisabled, or, in the alternative, he is entitled to greater
awards of unscheduled and scheduled permanent disability and that
his cervical, shoulder, arm and hand, leg and feet .and headache
complaints are causally related to the claimed injury. The em­
ployer contends the award is excessive.

First, we agree with the Referee on the non compensability
of the numerous complaints claimant alleges are related to the
industrial injury.

The Board concludes that the award of unscheduled disability
for claimant.'s low back granted by th^ Referee 'is, excessive. The
Orthopaedic Consultants rated claimant's loss of function of the
low back as moderate. It is possible that claimant is 60% dis­
abled, but this record does not support that award solely on con­
sideration of the disabling affects of the low back condition
separate from those conditions found not compensable. Claimant
is 50 years, has a GED and has a varied work background. He has
a definite functional overlay problem and very little motivation
to .return to work of any kind. ,;.>,We believe. 128° for 40% unscheduled
low back’.disability is more consistent” with' aTl the evidence. We
so find! ' •

ORDER

The order of the Referee, dated July 3, 1960, is modified.'

Claimant is hereby granted compensation equal to 128° for
40% unscheduled back disability. This award is in lieu of that
granted|by the Referee in his order which is affirmed in all other
respects. •. '■
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      Case No. 79-05870 MARCH 20, 1981 

DELWIN O. McKAKEY, CLAIMANT 
Franklin, Bennett, et al, Claimantts Attorneys 
SAH' Corporation 
Order on Review 

Reviewed by Board members Mccallister and Lewis. 

The SAIF Corporation seeks Board review ·of the Referee's order 
which remanded claimant 1 s claim. for hearing loss to it for 
acceptance and payment of compensation to ·which he is entitled. 

The only issue before us is compensability. 

There is no dispute in the record that claimant. has a 
significant hearing loss and that the majority of this disability 
is· due to his accupati6n as a b6ilerman. The doctors are agreed 
that only a small portion of his disability is the result of 
presbycusiJ. The question ~efore this Board is whether c~aimant's 
hear i n g lo s s is the r.e s pons i bi l i t y o f PS F Industries , Inc . , by 
whom claimant was employed from. August 16, 1976 through· Dctober 
15, 1976. 

SAIF asks that the Board examine ·the audiogra,11s taken on Ju1·,e 8 
14, 1976 and on April 26, 1977. A comparison of ;,nese a_:,iograms 
indicates that claimant's hearing loss was greater after :he 
periorJ of employment in questi_on than before. The Boarti is . 
persuaded ti1at the "last injurious exposure" rule is the 
appropriate test to apply in this instance. We agree with the 
Referee that Inkley v. Forest Fiber Products· Co., 288 O!'. 337 
( 19 8 0 ) , i s a p p 1 i cab le . . I t ind i <; a ~ es •th a t w ~ e r e \ . .Ince r t a i ,, t i e s a s 
to the cause and date of onset-i,\'lf_:,·th·e occupa.tianal disea:::e exist, 
it becomes necessary to use the ~rinciples·set out in the ~last 
i n j u· r ::. a u s e x po s u re r u l e . 11 I t g c:i es o ri to ·s t a t" e :. 

"Under the rule an occupational disease claimant must 
show that his condition arose· 'out of and in the scope of 
e~ployment,' ORS 656.802(l)(a), but he need not meet :he 
often impossible burden of showing that workplace 
conditions at a specific time and place caused er 
materially aggravated his condition. The rule requires 
the claimant to show only that the employment environment 
during the relevant period could have been a contributory 
cause of the disease." (emphasis supplied) 

i'l'Jt only do we find claimant 1 s job in question "::ould" r,1:: 0,e 
~antr~tuted to his hearing loss, we are persuaded that ;i thorough 
considerat:i.un of the history, the medical reports, a_nd tn8 ~ 
audiograms indicate this period .of empl9yment did contrio~te to w 
Lhe progression of claimant's occupational d1sease. The SAIF 
Corporation's denial should be revers~d. 

-610-

#
DELWIN 0. McKAMEY, CLAIMANT '
Franklin, Bennett, et al, Claimant’s Attorneys
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lev/is.
The SAIF Corporation seeks Board review of the Referee's order

which remanded claimant's claim, for hearing, loss to it for
acceprance and payment of compensation to which he is eniitled.

The only issue oefore us is compensability. ^
There is no dispute in the record that claimant, has a

significant hearing loss and that the majority of this disability
is due to his occupation as a boilerman. The doctors are agreed
that only a small portion of his disability is the result of
presbyc usis. The question before this Board is whether C .aimant’s
hearing loss is the responsibility of PSF Industries, Inc., by
whom claimant was employed from. August 16, 1976 through' October
15, 1976.

SAIF asks that the Board examine the audiograms taken on Jui'e
14, 1976 and on April 26, 1977. A comparison of rnese a_uiograms
Indicates that claimant's hearing loss was greater after the
period of employment in question than before. The Board is .
persuaded that the "last injurious exposure" rule is the
appropriate test to apply in this instance. We agree with the
Referee that Inkley v. Forest Fiber Products’ Co., 288 Or. 357
(1980), is applicable. It indicates 'that where uncertainties as
to the cause and date of onseb. ’/gt; the occupational disea.se exist,
it becomes necessary to use the principles•set out in the "last
injurious exposure rule." It goes on to 'state:

"Under the rule an occupational disease claimant must
show that his condition arose' 'out of and in the scope of
employment,' ORS 656.802(1)(a) , but he need not meet :ne
often impossible burden of showing that workplace
conditions at a specific time and place caused cr
materially aggravated his condition. The rule requires
the claimant to show only that the employment environment
during the relevant period could have been a contr.ibucory
cause of the disease." (emphasis supplied)

iNot only do we find claimant's job in question "could" nave
oontri'cuted to his hearing loss, we are persuaded that a thorough
consideration of the history, the medical reports, a,nd trio
audiograms indicate this period of employment did contrioute to
Che progression of claimant's occupational disease. The SAIF
Corporation's denial should be reversed.

WCB Case No. 79 05870 MARCH 20, 198l'
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r R f d a b•e d Ju 1 y 2 3 ' 1 9 8 0 i s a f f i r I 11 e d . The order of the e eree 

Clailmant •s attor11ey is 1,ereby granted as a ry'asonable. 
attorneJ•s fee for his services before the Boar � the sum uf $150, 
payable by the SAIF Gorporation. 

WCB Case No. 79-00986 
WCB Case No. 80-05057 

MARCH 20; 1981 

TERESA ~ITCHELL; CLAIMANT 
Stoel, Rives, et al, Claimant's Attorneys 

I . 
SAIF Corporation 
Order on1 Review 

ReJJewed by Board members Mccallister and Lewis. 

T 1 e I SA I F _ Co r p o r a t i ? n s e e k s B.o a r d r e v i t w o f . t n e ~ e f e ~ s ,,:'. ' s o r d e r 
jateo June 27, 1980 which awarded 20% un~chedu~ed 01sao~~i~y to 
~n~ low lback resulting from_ cla~m~,1t 's Au_gust 29, 1:77 ir: :·,J~trial 
tnJury and ~% unsch8duled d1sab1l1ty to tne low o~c~ ~es~1~1ng 
from hef March 26 1 1979 industrial injury . 

. I.~ · t· O · l . l. t' . t Prior De~erm1na ion roers, c � sing c a1man s two seccira e 
claims 1 lhaJ awaroed time loss benefits only with no award r'or 
~ermanent partial disability. • 

ThG _I issue, is extent, i ( ani;-· ·(/f cl.aimar:i_f',$ permanent ,J;,rtial 
o i. s a o 1 1 i t y . A p p e 11 a n t a r g u e s tn a t c l a i ma n t 1 s p h y s i c a l i m ;.i '· l rm c r-i t 
i:ci mir1iinal 21d is nc,r duL: to either of her ·1rr'dustrial inJ~ries. 
it asks} if permanent impairment is found, that the Boar0 
Jetermirle whether that· impairment has caused a loss of e~r,1ing 

I . 

:.:-apa city. 
1 

C i. t i n g · f~ 11 f v . H .J f f ma n C o ri s t r u c t i o n C o . , 2 5 4 C :' . 6 2 4 , t.., S 9 P 2 d 
)191 (l'J~O) and Ford v. SAIF, 7 Or. App. 549 1 492 P2d 491 (J.972), 
cl&imant as~2rts that her permanent physical impairment will 
soon e r d r l ;,:i ;: e r hay e, . an adv e r s e e ff e c t .on her ea:,· n in g cap <.1 c: i t y and 
that t!1e ~eferee's ·award, if anything, is conservati,ve • 

. Thelsp~rd' on de novo review' incorpotate.s 'the Refercf~ 's 
f'indings.,with one mino.r exception: On pages 3 and 4 of the 
Opinion Jand Order where the Referee states that claimant 11 :1as 
sustain~d at least some loss of incapacity as a result qf her 
.industrial injuries," it should read that "claimant has sustained 
at leas~ some loss of earning capacity as a result of her 
industrial injuries," which the Board finds to be to the extent 
awarded by the Referee. 

-611-

m

m

m

The order of the Referee dab ed July 23, 1980 is affir.ried.
ORDER

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services before the Boara the sum uf $ 5 ,
payable by the SAIF Corporation.

WCB Case No. 79 00986
WCB Case No. 80 05057

MARCH 20, 1981

TERESA MITCHELL, CLAIMANT
Stoel, Rives, et al. Claimant's Attorneys
SAIE Corporation
Order on Review

Reviewed by Board members'McCailister and Lewis.
The SAIF Corporation seeks Board review of tne Referee's order

dated June 27, 1980 which awarded 20% unscheduled disaoility to
tne low |back 'resulting from claimant's August 29, 1977 irsrustrial
i.njury and 5% unscheduled disability to the low. back resulting
from her March 26, 1979 industrial injury.

Prior Determination Orders, closing claimant's two separateclaims, |had awarded time loss benefits only with no award for
permanent partial disability.

The . issue is extent, i r an.yt,' 'd' f c Laima n't,
QLsability.
is minimal and is not,it asksj if permanent
d e t e r :T( i h e w In e t h e r that
capacity.

permanent a r t i a 1
Appellant argues that claimant's physical impnirment

due to either' of her'irr’dustriai injuries,
impairment is found, that the Boaro
•impairment has caused a loss of earr.ing

Citing ' Ryf v. rioffman Construction Co. , 25A Cr. 624, 4.5 9 P2d991 (19^0) and Ford v. SAIF, 7 Or. App. 549, 49.2 P2d 491 ;i972 ),
claimant as.scrts that her permanent physical impairment will
sooner or la::er haye,.an adverse effect  on her ea; 'ning capacity ana
tnat the Referee's award, if anything, is conservatLve.

The Board, on de novo review, incorporates the Referee’s
findings.., wi tn one mino.r exception: On pages 3 and 4 of theOpinion |and Order where the Referee states that claimant "has
sustained at least some loss of incapacity as a result of her
industrial injuries," it should read that "claimant has sustained
at least some loss of earning capacity as a result of her
industrial injuries," which the Board finds to be to the extent
warded by the Referee.
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a loss of earning capac1~y is the basis upon which 
compensation should be determined, Lindeman v. State Industrial 
-\cc.ident Cor:-im., 183 Or. 245, 192··P2d 732 (1948), the court later 
noce9 in Walker v. CompensJtion Dept. 1 248 Or. 195, 432 P2d 1018 
(1967), that the disabling effect of any injury may ·be. 
considered. In the pre·sent case, as in Waiker 1 there is adequate 
evidence to support a finding that the inJur1es- to claimant's back 
caused disabling pain which severely restricted her work 
activitie~. It i~ cle~r that claimant must restrict her 
work-related activities and should be retrained into a 
non-physical form 6f work. 

In Ford, supra, claimant, with a work history limited to heavy 
physicallabor, was employed in a supervisory capacity in a 
plywood· mill. In spite of his disability caused by burns over 50% 
of his body, he returned to his supervisory job at an even higher 
pay scale. In that case, SAIF azgued that pain- and suffering, 
severity of initial injury and physical incapacity which do not 
affect earning ability, are extraneous to a determinatio0 of tne 
extent Qf unscheduled disability. Further, SAIF 2ontendeci that 
bec~use claimant had returned to employm~nt making· even more money 
than before, he had obviously lost no earning capatity. The court 
nela, however, that earning capacity must be consi~~red in 

·• 

connection with a worker's handicap in obtaining ·and holding Q\ 
gainful employment in the broad field 'of general i~1dustr.i3J. w, 
~ccupatibns and not just in relationship to his occueation at any 
given time. The court of appeals pointed out that~the ~orKer 
could now work only in supervisory capacities and ·6o0ld net return 
to any of the heavy physical jobs that he had prevlously hel&. 

. . ·. _. 

Although claimant in this case was again gain:f-:~liy e1nploye·d at 
the time of her hearing, there is uncontroverted ~edical evidence 
L.hat her- work ·activities are·li_m}~1ed by her.ph,ysic:al "impairment 
which the Board attributes to her·•·work-:related injuries. 

The Board concludes, therefore, that.the Referee correctly 
Found the claimant sustained a 25% unscheduled diiability to her 
low back as a result of her two industrial injuries· and that the 
Referee apportioned them appropriately between the•::two. 

ORDER 

The order of the Referee dated June 27,· 1980 is affirmed. 

I~ IS.FURTHER OROEREb that claimant's attorney be paid the sum 
of $350.00 as a reasonable attorney's fee in connection with this 
~oard .review. 

-~12-

While a loss of earning capaci' y is the basis upon which
compensation should be determined, Lindeman v. State Industrial
■\ccldei\t Comm., 183 Or. 245, 192'P2d 7 32 (1948) , the cour'c later
n0ced in Walker v. Compensation Dept,, 248 Or. 195, 432 P2d 1018
(1967), that the disabling effect of any injury may be.
considered. In the present case, as in Walker, there is adequate
evidence to support a finding that the injuries to claimant's back
caused disabling pain which severely restricted her work
activities. It is clear that claimant must restrict her
work related activities and should be retrained into a
non physical form of work.

In Ford, supra, claimant, with a work history limited to heavy
physical labor, was employed in a supervisory capacity in a
plywood' mill. In spite of his disability caused by burns over 50%
of his body, he returned to his supervisory job at an e.ven higher
pay scale. In that case, SAIF a.rgued that pain and suffering,
severity of initial injury and physical incapacity which do not
affect earning ability, are extraneous to a determination of tne
extern: of unscheduled disability. Further, SAIF contended that
Decause claimant had returned to employment making even more money
than before, he had obviously lost no earning capacity. The court
nela, however, that earning capacity must be consi'de.red in
connection with a worker's handicap in obtaining and holding
gainful employment in the broad field 'of general industrlar
occupations and not just in relationship to his occupation ar any
given cime. The court of appeals pointed out that. tbe w.orker
could now work only in supervisory capacities and 'could not return
CO any of the heavy physical jobs that he had previously held .

Although claimant in this case was again gain.f 'ully employed at
the time of her hearing, there is uncontroverted medical evidence
chat her work'activities are lim^it'ed by her , ph ysical ' impairment
which the Board attributes to her' work rrela ted injuries.

The Board concludes, therefore, that the Referee correctly
found the claimant sustained a 25% unscheduled disability co her
low back as a result of her two industrial injuries and that the
Referee apportioned them appropriately between the 'two.

#

ORDER
The order of the Referee dated June 27, 1980 is affirmed.
IT IS FURTHER ORDERED that claimant's attorney be paid .the sum

of $350.00 as a reasonable attorney's fee in connection with this
uoard .review .
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Case No. 79-05894 MARCH 22, 1981 
/' 

/ 
WYANE BATDORF, CLAIMANT 
Po~zi, Wilson, et al, Claimant's' Attorneys 

, I • 

S~IF Cor~or~t1on 
Order onl Review 

Rev1wed by the Board en bane. - - . ---·-··-

The klaimant seeks Board review of the Referee's order which 
affirmed the SAIF Corporation's {SAIF) denial of compensability 
for a m}

1
ocardial infarction. The Board agrees with the conclusion 

reached by the Referee. 

, Dr. Howard, an internist, treated claimant upon his 
hospitalization May 22, 1978. His opinion was that claimant's 
myocardial infarcti6n arose from coronary artery disease affected 
by diab~tes, smoking and obesity. He indicated that work stress 
was not a significant factor. 

Dr. Matthews, a cardiologist, opined that claimant's work did 
not cause the development of coronary artery disease. He did not 
give an I opinion on the cause of the myocardial infarction. 

Dr. !Kloster, a cardiologist, was 'deposed a,nd testified that he 
had read the medical reports but did not examine or interview the 
clairnanl. Iri response to a hypothetical question, Dr. Kloster 
testifiJd that it was his opinion that claimant's work activity of 
hauling la 100-150 pound hose up and down a steep enbankment was a 
signfic~nt contributing tactor to the development of his 
myocardial infarction. 

Th~ I Board concurs_ with the::-:-R,if:°ere·e · that ·the op in_ions of Dr. 
Howard and Dr. Matthews carry·.-greater -weight,. Dr. Kloster 's 
informa~ion on the weight of tri~ hose an~ th~ energy claimant 
expende~ to fill the water ~ruck was grossly in error. Further, 
although Dr •. Kloster had read the hospital reports, it appears 
that heloverlooked the history claimant gave throughout his 
hospita~ization that his chest pain commenced the night before his 
ho~pital admission . 

. C-lailmant, in his brief, contends that the· Referee errone;~·;·.1;;·--- ·· 
used his1 personal ex-pe.rience as a finding of fact in this case. 
The Boa.r1d·,.agrees thr.1t it was indppropr iate for the Referee to 
discuss bis "personal experience." That error is rendered moot by 
this Boalr,d 1 s de novo review. . 

.J • . 

ORDER 

The order of the Referee dated August 21, 1980 is affirmed. 
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  'W^CB Case No. 79 05894 MARCH 22 ,. 1 981

WYANE''BATDORF , CLAIMANT
Pdzzi, Wilson, et al, Claimant’s Attorneys
S AIF C 0 r,po ra t i 0 n
Orde r on Review

Reviewed by the Board en banc.

The claimant seeks Board review of the Referee’s order which
affirmed the SAIF Corporation's ' (SAIF) denial of compensability
for a myocardial infarction. The Board agrees with the conclusion
reached by the Referee.

' Dr. Howard, an internist, treated claimant upon his
hospitalization May 22, 1978. His opinion was that claimant's
myocardial infarction arose from coronary artery disease affected
by diabetes, smoking and obesity. He indicated that work stress
was not a significant factor.

Dr. Matthews, a cardiologist, opined that claimant's work did
not cause the development of coronary artery disease. He did not
give an

Dr.

opinion on the cause of the myocardial infarction.

Kloster, a cardiologist, was deposed and testified that he 
had read the medical reports but did not examine or interview the
claimant. In response to a hypothetical question, Dr. Kloster
testified that it was his opinion that claimant's work activity of 
hauling |a 100 150 pound hose up and down a steep enbankment was a
signfleant contributing factor to the development of his
myocardial infarction.

The Board concurs with the‘ 'Rdfere‘e that the opinions of Dr.
Howard and Dr. Matthews carry greater weighty Dr. Kloster's
information on the weight of the hose and the energy claimant
expended to fill the water truck was grossly in error. Further,
although Dr.. Kloster had read the hospital reports, it appears
that he I overlooked the history claimant gave throughout his
hospitalization that his chest pain commenced the night before his
hospital admission.

Claimant, in his brief, contends that the Referee erroneously
used his| personal experience as a finding of fact in this case.
The Board'.agrees that it was inappropriate for the Referee to
discuss Ihis "personal experience." That error is rendered moot by
this Boat d's de novo review.

The

ORDER

order of the Referee dated August 21, 1980 is affirmed.
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No. C 465282 

JOYCE BATSON, CLAIMANT 
SAIF Corporation 
Own Motion Determination 

.. 

MARCH 24, 1981 

The Board issued its Own Motion Order in the above entitled 
mat t e r on Sept em be r 15 , l 9 8 O. which o rd e red cl a i man t ' s c l a i m to be 
reopened effective upon her hospitalization for surge~y.· 

' . 
The claim has now been submitted for closure, ·and it is the 

·,: e commend a t i on o f the Ev al u at ion Di vi s ion· o f the W o r;..; er s 1 

Compensation Department that claimant be granted compensation for 
temporary total disability from July 27, 1980 through September 
21, 1980 and no additional award for permanent partial oisab:lity 
~bove the 50% already granted. The Board concurs with this 
recommendation. 

IT IS SO ORDERED. 

Own Motion No. 81-0017M MARCH 24, 1981 

DALE BROSIG, CLAIMAN~ 
Emmons, Kyle, et al, Claimant's Attorney 
SAIF Corporation 
Own Motion Order 

Claimant, by and throuQh his attor~ey, request~ the Board 
to exercise its own motion juris'.d'iction, purs.uant to ORS 656.278, 
and reopen his claim for a worsel'ie·d condition related to n1s 
industrial injury of January 14i·l975. Ciaim~nt's aggravacion 
rights have expired. 

Attached to claimant's request were medical reports from Dr. 
Boyer, a chiiopractor, and Dr. Martens. The Board-finds that the 
evidence piesented is insufficient to find that ~laimant's 
condition has materially worsened. Dr. Martens found claimant's 
condition unchanged and indicated that the treatment by Dr. Boyer 
was only palliative, not curative. 

Therefore, the Board will not exerice its own motion 
jurisdiction in this case, and claimant's request to do so !s 
denied. 

IT IS SO ORDERED. 

-614-

JOYCE BATSON, CLAIMANT
SAIE Corporation
Own Motion ■Determination

Claim No. C 465282 MARCH 24, 1981
m

The Board issued its Own Motion Order in the above entitled
matter on September 15, 1980. which ordered claimant's claim to be
reopened effective upon her hospitalization for surgery.'

The claim has now been submitted for closure, and it is the
recommendation of the Evaluation Division of the Workers'
Compensation Department that claimant be granted compensation for
temporary total disability from July 27, 1980 through September
21, 1980 and no additional award for permanent partial oisability
above the 50% already granted. The Board concurs with this
recommendation.

IT IS SO ORDERED.

Own Motion No. 81 0017M MARCH 24, 1981 . ^

DALE BROSIG, CLAIMANT
Emmons, Kyle, et al,. Claimant's Attorney '
SAIF Corporation
Own Motion Order

Claimant, by and through his attorney, requests the Board
to exercise its own motion jurisdiction, pursuant to ORS 656.278,
and reopen his claim for a worsened condition related to his
industrial injury of January 14, 1975. ’ Ciaiirr'ant ' s aggravation
rights have expired.

Attached to claimant's request were medical reports from Dr.
Boyer, a chiropractor, and Dr. Martens. The Boardfinds that the
evidence presented is insufficient to find that claimant's
condition has materially worsened. Dr. Martens found claimant's
condition unchanged and indicated that the treatment by Dr. Boyer
was only palliative, not curative.

Therefore, the Board will not exerice its own motion
jurisdiction in this case, and claimant's request to do so is
denied.

IT IS SO ORDERED. 0
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Motion No. 81-0053M MARCH 24, 1981 

HAROLD BROWNING, CL~IMANT 
George wJ1aum, Claimant's Attorney 
Own Moticin Referring for Hearing 

Clailant; by and through his allorncy, rcques~s the Board to 
exercise I its own motion jurisdict:on, pursuant to ORS 656.278, and 
reopen his claim for a worsened condition related to his July 16, 
_973 ind~strial injury. Claimant's aggravation rights have 

expired.I d. l · f t· "d d t t.h B d · · t··~· · t 
. T:·,2 me 1ca 1n .orma ion prov1 er o , e oar 1s 1nsu r 1c1en 

for us_ tb make a determination on claiman~'s r~quest. The record 
a o e s n o t I p :..· u v i de , e x c e pt b y i n f e re n c e , a s t a t em en t o f a . c a iJ s a l 
link between the current disc herniation Gondition and the 
.original! injury. The recurrence of severe pain occurred wriile 
claimant was working for a different employer. Tnerefore,·tnis­
Jatter is being referred to the Hearings Division. 

I -
The Referee is to hold a hearing and take evidence to 

determin~ whether or not claimant's current condition is cgusally 
~elated ~o nis industrial ·injury of July l973. After the nearing 
che Refe~ee is to have a transcript piepared of the proceedings 
and submit it, together with his recommenddtion, to the 8Jard for 
it to en~er its Own Motion Order. 

I 
IT IS SO ORDERED. 

Own Motion No. 81 :0051M MARCH 24, 1981 

JAMES CROW, CLAIMANT 
SAIF Co~poration 
Own Motion Order 

The Board is~ued its Own Motion Order in the above entitled 
matter on February 27, 1981 in which it did not grant claimant 
compensation for temporary total disability because of not having 
any information in the file concerning claimant's employment 
status~! 

On ~arcn 9, 1981 the Board was provided, by the claimant, witt 
Lhe necessary information, and our Order will be amended 
accordihgly. 

~he la� atd concludes that claimant is entitled to compensation 
for temporary total disability from January 8, 1981 until his 
claim id closed pursuant to ORS 656.278. 

I 
IT IS SO ORDERED. 

-615-
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Own Motion No. S1 0055M MARCH 24, 1981

HAROLD BROWNING, CLAIMANT
George Wald urn, Claimant’s Attorney
Own Motion Referring for Hearing

Ciaiman Lby and through his attorney, requests the board to
exercise|its own motion jurisdiction, pursuant to ORS 656.278, and
reopen his claim for a worsened condition related to his July 16,
_973 industrial injury. Claimant's aggravation rights have
expired.

.The medical information provided to the Board is insufficient
for’us to make a determination on claimariL’s request. The record
Does not| provide, except by inference, a
link between the current disc 'herniation

statement
condition

of a .causal
and the

.original
claimant

injury. The recurrence of severe pain occurred wnile
was working for a different employer. Tnerefore ,'this 

atter is being referred to the Hearings Division
The Referee is to hold a hearing and take evidence to

determine whether or not claimant's current condition is causally
related to nis industrial injury, of July 1973. After the nearing
Che Referee is to have a transcript prepared of the proceedings
and submit it, together with his recommendation, to the Board for
it to enter its Own Motion Order.

IT IS SO ORDERED.

Own Motion No. 81:0051M MARCH 24, 1981

JAMES CROW, CLAIMANTI ’SAIF Corporation
Own Moti

The
on Order
Board iss'ued its Own Motion Order in the above entitled

matter on February 27, 1981 in which it did not grant claimant
compensation for temporary total disability because of not having
any information in the file concerning claimant's employment
status.

On fjarcn 9, 1981 the Board was provided, by the claimant, witl"
the necessary information, and our Order will be amended
accordingly .

•The Board concludes that claimant is entitled to compensation
i'or temporary total disability from January 8, 1981 until his
claim is closed pursuant to ORS 656.278.

IT IS SO ORDERED.
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No. 133 CB E03 6584 MARCH 24, 1981 

RAYMOND P. DUNLAP, CLAIMANT 
Corey, Byler & Rew, Claimant's Attorneys 
Own Motion Determination ... 

The Board issued its Own Motidn Order an Augwst 
reopening claimant's claim for a· worsened condition 
May 2 1 · 1974 industrial injury with compensation for 
total disability commencing April 8, 1980. 

12, 1980 
rel&tr.d to his 
temporary 

• 

The claim has now been submitted for closure, and it is the 
recommendation of the Evaluation Division of the Workers' 
Compensation Department that claimant be granted compensation for­
temporary total disability from April 8, 1980 through February 2, 
1981 and to no further award of permanent partial disability above 
the 30% unscheduled disability previously awarded. The Board 
concurs with ·this recommendation. 

IT IS SO ORDERED. 

WCB Case No. 80~00313 

THOMAS A. JACOBS, CLAIMANT 

MARCH 24, 1 981 

Bischoff, Murray, and Strooband, Claimant's Attorneys 
Rankin, McMurry, et al, Defense Attorneys 
Order on Review 

,• 

Reviewed by Board members Mtt"allister and''t:.ewis. 

"::i·• 

The employer s~eks Board review of the_ Referee's order which 
granted claimant &n increased award of compensation for a tota! 
equal to 64 degrees for 20% unscheduled disability for his low 
back injury. The employer asks tnat the Determination Order 
granting 10% be affirmed. 

Claimant is a 42-year-old saw mill barker operator who 
sustained a compensabte injury to his low back on January ·5, 
19 7 9 . Su r·g er y was p e r formed in June 19 7 9 w ft h good rec o v e r y . 
Claimant was able to return to work in September 1979. 

--

The most.persuasive evidence in thi~ case is that cl&imant is 
able to perform his previous job with few modifications. He 
indicated that he occasionally has help when the barker jams, JJt 
that also happened prior to the injury. For several months after 4i 
claimant returned to work, he was actuall 1 doing more strenuous 
work than his present job. His only problem was some back ache 
and physical ~xhaustion at the ·end of the work day. Claimant has 

-616-

RAYMOND P. DUNLAP, CLAIMANT ■ , ''
Corey, Byler & Rew, Claimant's Attorneys
OwnMotionDetermination ' ^

The Board issued its Own Motion Order on August 12, 1980
reopening claimant's claim for a worsened condition related to his
May 2,'1974 industrial injury with compensation for temporary
total disability commencing April 8, 1980. *

The claim has now been submitted for closure, and it is the
recommendation of the Evaluation Division of the Workers'
Compensation Department that claimant be granted compensation for 
temporary total disability from April 8, 1980,through February 2,
1981 and to no further award of permanent partial disability above
the 30% unscheduled disability previously awarded. The Board
concurs with this recommendation.

IT IS SO ORDERED.

Claim No. 153 CB. E03 6584 MARCH 24, 1981
m

WCB Case No. 80 00313 MARCH 24, 1981
THOMAS A. JACOBS, CLAIMANT
Bischoff, Murray, and Strooband, Claimant’s Attorneys
Rankin, McMurry, et al, Defense Attorneys
Orde'ronReview

Reviewed by Board members McCallister and Lewis.
The employer seeks Board review of the_Referee's order which

granted claimant an increased award of compensation for a total
equal to 64 degrees for 20% unscheduled disability for his low
back injury. The employer asks that the Determination Order
granting 10% be affirmed.

Claimant is a 42 year old saw mill barker operator who
sustained a compensable injury to his low back on January 5,
1979. Surgery was performed in June 1979 with good recovery.
Claimant was able to return to work in September i979.

The most persuasive evidence in this case is chat claimant is
able to perform his previous job with few modifications. He
indicated that he occasionally has help when the barker Jams, .jjt
Chat also happened prior to the injury. For several months after
claimant returned to work, he was actually doing more strenuous
work than his present job. His only problem was some back ache
and physical exhaustion at the end of the work day. Claimant has
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• 

missed no time from work and has apparent1y made no complaints of 
Jack pain while workin~. He, in essence, has no loss of wage 
earning capacity whatsoever. The fact tha~ he had t6 turn dow~ 
three higher paying jobs is not evidence of a loss of way~ earning 

capacity.I · ... · . . _ . , 

Dr. Streitz, in December 1979, 1noicated claimant m1gnt nave 
some troJble ·with extremes of lifting or repetitive lifting. He 
did feel lcluimant was functioning well. A l~ter report indicated 
there had been no change in his condition. Claimant testified 
that· he Jas being careful in his activity, but didn't seem to 
indicate lthat he was under a great deal of restri.:::tion. "Being 
careful II lis not sufficient er i ter i a on which to base an i ~creased 
award. We find claimant has been adequately compensated ror n1s 
loss of Jage earning capacity resulting from his January 1979 
injury. 

ORLlER 

The order of the Referee dated August 18, 1980 is rev:rsed . 

The oetermihation Order dated December 27, 197~.is af~:rmed. 

I 

Own Mo_tion No. 81-0071M MARCH 24,. 1981 

PAUL JOH~NSEN, CLAIMANT 
SA IF Co r p1o ration 
O_wn Motioin Order 

Claimant requests the Board to exercise its awn motion 
jurisdiciion pur~uant to ORS 656.278 and reopen his claim for a 
worsened jcondition related to his industrial injury ·of May 20, 
1~72. C]aimant's aggravation rights have expired. 

Accojpanying medical report; indicate Dr. Mayhall recommended 
claim reqpening by his report of November 10, 1980. Claimant 
indicateq that he was forced to cease working in January 1981 and 
surgery f1or debridement of the .subtalar joi~t was performed by Dr. 
Mayhal! 9n_February 20, 1981. The SAIF is unopposed to a claim 
reopening. 

. I 
Tne Board concludes that claimant's claim should be reopened 

by SAIF_~ith compensati?h for temporary_total disability 
commenc1ng when ascertained by the carrier that compensation was 
aue as reasonably required as a consequence of the recomr:.c.1ded 
surgery. 

IT IS SO ORDERED. 
-617-
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missed no
jack pain

time from work and has apparently made no complaints of
while working. He, in essence, has no loss of wage

earning capacity whatsoever. The fact thar he had to turn down
three hig
capacity .

iQT paying jobs is not evidence of a loss of wage earning

Dr. Streitz, in December 1979, indicated claimiant might have
some trouble with extremes of lifting or repetitive lifting. He
did feel jclaimant was functioning well. A later report indicated
there had been no change in his condition. Claimant testified
that he was being careful in his activity, but didn't seem to
indicate that he was under a great deal of restriction. "Being
careful" is not sufficient criteria on which to base an increased
award. We find claimant has been adequately compensated for his
loss of wage earning capacity resulting from his January 1979
injury.

The order

ORDER
of the Referee dated August 18, 1980 is rev rsed.

The Determination Order dated December 27, 1979.is af::rmed.

Own Motion No. SI 0071M MARCH 24,. 1981

PAUL JOHANSEN, CLAIMANT
SAIF Corporation
Own Motion Order

Claimant requests the Board to exercise its own motion
jurisdiction pursuarit to ORS 656.278 and reopen his claim for a
worsened condition related to his industrial injury of May 20,
1972. Claimant’s aggravation rights have expired.

Accompanying medical reports indicate Dr. Mayhall recommended
claim reopening by his report of November 10, 1980. Claimant
indicated that he was forced to cease working in January 1981 andsurgery fjor debridement of the,subtalar joint was performed by Dr
Mayhall on February 20, 1981. The SAIF is unopposed to a claim
reopening .

The Board conduces that claimant's claim should be reopened
by SAIF Wjith compensation for temporary total disability
commencing when ascertained by the carrier that compensadon v/as
cue as re
surgery.

asonably required as a consequence of the recommended

IT IS SO ORDERED.
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Motion No. 81-0064M MARCH 24, 1981 

STANLEY LINDSLEY, CLAIMANT 
Hayes Patrick Lavis, Claimant's Attorney 
SATF CorporAtlon 
Own Motion Order • 

The ~lairnant .requests the Board to exercise·its own motion 
jurisdiction, pursuant to ORS 656.278, and reopen his· claim for a 
worse~ed.condition related to his July 14 1955 · d tr1· l · · , 1n us a 1.nJury. 
Claimant's aggravation rights have expired. 

The medical ~vid~nce_ indicates that Dr. McLaughlin 
hospitalii~d tlairnant and performed surgery on his right leg on 
.February 9, 1981. The SAIF is unopposed to claimant's r~quest to 
reopen. 

The B?ard concludes claimant's claim shall be reopened with 
compensat1~n for temporary total disability commencing February 2, 
1981 or upon claimant's hospitalization, and until his· claim is 
clos9d pursuant to ORS 656.278. 

IT IS SO ORDERED. 

Own Motion No. 8l~0029M 

TOMMY ___ QUAFLES;· CLAIMANT.-~\-
Jeff Gerner, Claimant's Atty. 

·James D. Huegli, Employer's Atty_ .. 
SAIF Corporation, Defense Atty::'. : i"'-
Own Motion Order · · 

,-: . 

Claimant, by and through his attorney·, requests the Board to 
exercise its own motion jurisdiction pursuant to ORS 656.278 and 
=eopen his claim for a worsened.condition related to his April 
1970 industrial injury. 

Attached to his request claimant submitted a medical report 
from.Dr. Buza which indicates that the surgery claimant underwent 
in 1980 was for ongciing degenerative osteoarthritis which Dr. Buza 
indicated:had caused a thickening of the ligamentum flavum which 
was .a naturally occurring phenomenon. Or •. Buza believed that the 
condition was secondary to claimant's 1970 injury. The Board 
concludes ttiat Dr. Buza's medical report is insufficient to 

, 

establish that the need for surgery was due to a worsening of 
claim~nt's -original condition from injury. It appears from the 
medical evidence submitted that Dr. Buza never saw claimant until • 
1980 being unfamiliar with claimant's condition over the past ten = 
years. Therefore, claimant's request· for own motion relief is 
denied. 

-618-

Own Motion No. 81 0064M MARCH 24, 1981 m
STANLEY LINDSLEY, CLAIMANT
Hayes Patrick Tjavis, Claimant's Attorney
S A T F C o r p 0 r a t j. o n
Own Motion Order

_The claimant  requests the Board to exercise‘its own motion
jurisdiction, pursuant to ORS 656.278, and reopen his claim for a
worsened.condition related to his July 14, 1955 industrial injury
Claimant's aggravation rights have expired.

The medical evidence.indicates that Dr. McLaughlin
hospitalized claimant and performed surgery on his right leg on
■February 9, 1981. The SAIF is unopposed to claimant's request to
reopen.

The Board concludes claimant's claim shall be reopened with
compensation for temporary total disability commencing February 2,
1981 or' upon claimant's hospitalization, and until his claim is
closed pursuant to ORS 656.278.

IT IS SO ORDERED.

Own Motion No. 81 0029M

tOHMY ‘“QUARLES7' CLAIMANT' h. '
Jeff Gerner, Claimant’s Atty.
James D. Huegli, Employer's Atty.
SAIF Corporation, Defense Atty.' '•
Own Motion Order

Claimant, by and through his attorney, requests the Board to
exercise its own motion jurisdiction pursuant to ORS 656.278 and
reopen his claim for a worsened .condition related to his April
1970 industrial injury.

Attached to his request claimant submitted a medical reporu
from.Dr. Buza which indicates that the surgery claimant underwent
in 1980 was for ongoing degenerative osteoarthritis which Dr. Buza
indicated :had caused a thickening of the ligamentum flavum which
was .a naturally occurring phenomenon. Dr..Buza believed that the
condition was secondary to claimant's 1970 injury. The Board
concludes that Or. Buza's medical report is insufficient to
establish that the need for surgery was due to a worsening of
claimant's  original condition from injury. It appears from the
medical evidence submitted that Dr. Buza never saw claimant until
1980 being unfamiliar with claimant's condition over the past ten
years. Therefore, claimant's request' for own motion relief is
denied.
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The employer's memorandum in opposition to the Board's 
~xercisinb its own motion jurisdiction seems to be incons~stent. 
On the on~ hand, it states claimant's 1980 surgery was not 

· causally ~elated to claimant's 1970 injury. On the other nand, 1t 

states th1e employer's respons-ibility "can· be satisfied by payment 
of his medical expenses pursuant to ORS 656.245." The 
contra di cit i o 11 is that the employer has no ORS 6 5 6 • 2 4 5 duty unless 
claimant's surgery is causally linked to his prior injury. In any 
event , a n:y di ·s put e about the causal link can be raised in the 
Hearings /Division by a request for hearing. 

• I 

IT IS SO ORDERED. 

Claim No. C 339129 

BRINGFRIED RATTAY, CLAIMANT 
SAIF Corboration 
Own Motion Determination 

MARCH 24, 1981 

I . ' l . The Board issued an Own Motion Order on November 4, ~980 
which rebpened claimant's claim f � r a worsened conditiDn related 
to his compensable industrial injury of November 22, 1971. 

Clailanc was hospitalized on October 23, 1980 for surgery :c.is 
recommen8ed by Dr. Misko. 

Tn.e llaim has now been s~bmitted .for closure, and it is the 
recommen~ation of the Evaluation Division of the Workers• 
Compensaltion Department that claimant be granteo 2ompens31:.ion for 
cernpora~y total disability f~om October 23, l980_thro~gh ~?~ember 
30, 1980 and no further awaro for permanent partial d1sab~.1ty. 
The. Boaid disagrees with this recommendation. 

The Board will not grant compensation for tempor&ry total 
disability; however, the hospitalization and surg2ry will Je paid 
for pursuant to the provisions of ORS 656.245. The inf � i·::iJtion 
� efore ihe Board is insufficient for it to determine whetner o: 
not claimant 1 s hospitalization required any lost time fr0111 work. 
The Goaid needs documentation that he has missed time fra~ work 
oue to his condition and hospitalization. See OAR 
436-83-SlO(l)(b). When, and if, Lhis information is provided, the 
6oard will reconsider the ·issue·of compensation for tempo~ary 
total disability. ! . 

IT IS SO ORDERED . 

-619-

#

#

#

The employer's memorandum in opposition to the Board's
exercising its own motion jurisdiction seems to be inconsistent.
On the one hand, it states claimant's 1980 surgery was notcausally 'related to claimant's 1970 injury. On the other hand, it
slates the employer's responsibility "can be satisfied by payment
of his medical expenses pursuant to ORS 656.245." The
contradicjtion is that the employer has no ORS 656.245 duty unless
claimant's surgery is causally linked to his prior injury. In any
event, aniy dispute about the causal link can be raised in the
Hearings Division by a request for hearing.

IT IS SO ORDERED.

MARCH 24, 1981Claim No. C 539129

BRINGFRIED RATTAY, CLAIMANT
SAIF Corporation
Own Motion Determination

The Board issued an Own Motion Order on November 14, 1930
which reopened claimant's claim for a worsened conditi.on related
to his compensable industrial injury of November 22, 1971.

Claimanc was hiospitalized on October 25, 1980 for surgery as
recornmen'ded by Dr. Misko.

Tne claim has now been submitted for closure, and it is therecommen^dation of the Evaluation Division of the Workers'
Compensaltion Department that claimant be granted compensation for
temporar|y total disability from October 23, 1980 through November
30, 1980 and no further award for permanent partial disability.
The. Board disagrees v/ith this recommendation.

 The Board will not grant compensation for temporary total
disability; however, the hospitalization and surgery will be paid
for pursuant to the provisions of ORS 656.245. The infoi'ination
oefore tlhe Board is insufficient for it to determine whetner o:
not claimant's hospitalization required any lost time froiii work.
The Board needs documentation that he has missed time from work
Gue to his condition and hospitalization. See OAR
436 83 810(1)(b). When, and if, this information is provided, the
Board will reconsider the issue'of compensation for temporary
total disability.

IT S SO ORDERED.
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Case No. 80~04999 MARCH 24, 1981 

PHILLIP B. STEVENS, CLAIMANT 
Harolrl W. ~dams, Claimant's Attorney 
;i/ilF' _Corporntion 
Order on Reconsideration 

-~ 
Claima~t, by and through his attorney, submitted on March 9, 

1981 a request for reconsideration of the Board's Order on Review 
dated March 4 1 1981. The request for reconsideration raises no 
issues not previously considered by the Board. Claimant's request. 
for reconsiueration is denied. 

IT IS SO ORDERED. 

WCB Case no. 80-05218 MARCH 26,. 1 981 

ROBERT V. CONDON, CLAIMANT 
Pozzi, W{lson, et al, Claimant's Attorney 
Bruce Bottini, Defense Attorney 
Order on Review 

Reviewed by the Board en bane. 

The employer seeks Board review of the Referee's o:,inion 
and Order. The issue is ~hether the 1979 amendment to ORS 656.313 
is retroactive. The Board concludes that the 1979 amer.drnent 
generally is not retroactive. .•: · 

The issue before the Board·~rises ~s· follows. In· an earlier 
proceeding, WCB Case No. 79-08395, a Referee found that claimant's 
claim, which had previously been denied by his Rmployer, was 
comr::.c1sable. The employer refused. to pay for claimant I s 
medical expenses, relying on the 1979 amendment to ORS 
656~313. ~he claimant then initiated this proceeding contending 
his enploycr was responsible for payment of medical service 

'.bills. The Referee ruled in·c1aimant 1 s favor. The employer 
requests Board review. 

Since t.he issue 1.s retroact.:..vi ty, the dates are im;::iortant. 
Claimant :w,, s injured on July 4, 197 9. Oregon Laws 19 7 9, 
Chapter 673, Secti6n 1, amending ORS 656.313, became effective 
on October 3, 1979. On April 29, 1980, ., referee issuec an 
order in WCB Case No. 79-08395 finding that claimant's claim 
should have been accepted as a cc•mpensable claim. ~ 
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PHILLIP B. STEVENS, CLAIMANT
Harolfi W. /Vdams, Claimant's Attorney
SAIF .Corporation
Order on Reconsideration

WCB Case No. 80 04999 MARCH 24 1981

Claimant, by an d thro ugh his att orn ey , subm itted on Ma rch 9,
1981 a reques t for re cons iderati on 0 f t he Board ' s Order on Review
date d March 4 , 1981 The reques t fo r r econside ration rais es no
issu es not pr evious ly con sidered by the Board. Claimant' s request
for rec:onsiue ration i s de nied. .

IT IS SO ORDERED.

WCB Case no. 80 05218 MARCH 26,' 1981

ROBERT V. CONDON, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attorney
Bruce Bottini, Defense Attorney
OrderonReview #

Reviewed by the Board en banc.

The employer seeks Board review of the Referee's Op>inion
and Order. .The issue is whether the 1979 amendment to ORS 656.313
is retroactive The Board concludes that the 1979 amendment
generally is not retroactive.

The issue before the Board'arises as' follows. In' an earlier
proceeding, WCB Case No. 79 08395, a Referee found that claimant's
claim, which had' previously been denied by his employer, was
compensable. The employer refused to pay for claimant's
medical expenses, relying on the 1979 amendment to ORS
656.313. The claimant then initiated this proceeding contending
his employer was responsible for payment of medical service
bills. The Referee ruled in'claimant's favor,
requests Board review.

The employer

Since the issue is retroactivity, the dates are important.
Claimant 'v/cs injured on July 4 , 1979. Oregon Laws 1979,
Chapter 673, Section 1, amending ORS 656.313, became effective
on October 3, 1979. On April 29, 1980, ■ referee issued an 
order in WCB Case No. 79 08395 finding that claimant's claim
should have been accepted as a compensable claim.
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In short, the claimant was injured at the time the pre-
1979 vers-ion of OHS 656. 313 was in effect, and his ·clai::l was 
adjudicat~d at. tiw time the post-1979 version of ORS 656. 313 
was in effect. 

Undet both the older and new versions of the statute, 
the qenerh:-:_ rule was and is; "Filing by an employer or the 
Stat~ Acc~dent Insurance Fund Corporation of a request for 
review or! court appeal shall not stay payment of conpens~tion 
to a clain:ant. " ORS 65 6. 313 ( 1) . Under the older versio,1 of-' . 

the statute, compensatlon includ8d ''all benefits, in~luding 
medical skrvices." ORS 656.005(9}. The 1979 amendment 
basically/ removed the duty to pay for rnedical services 
pending review or appeal by ~dding sections _3 and 4 to the 
pre-existling statl,.te. · 

" ( 3) If iln insurer or self-insured employer 
denies the compensability of all or any portion of 
a claim submitted for medical services, the insurer 
or self_.:..in-sured ·emf)loyer ·shall send notice of the 
denial to ~ach provider of such medical seivices. 
After receiving notice of the denial, a medical 
service provider may· submit bills for the disputed 
premedical services to the provider of health 
insurance for the injured worker. The health 
insurance provider ·shall pay all such bills in 
accordance with the limits, terms and conditions 

.of the policy. If the injured worker has no 
health insurance, such bills may be submitted -t.o 
the injured worker. A provider of d_isputed meed.cal 
services shall make no further effort to collect 
disputed medical service bills from the injured 
worker until the issue of compensability of the 
medical services has been finally determined. When 
the cornpensability issue has been finally deter­
mined, the insurer or self-insured employer shall 
·.,otify each affected medical service provider and 
each ~ffected health insurance provi~er of the 
results of the determination. If the services are 
determined to be compensable, each health insurance 
provider that has paid claims pursuant to this 
su~section has a right of action to recover the 
costs thereof from the insurer or self-insured 
employer. As used in this subsection, 'healt~ 
insurance' has the meaning for that term provided 
in ORS 731.162. 

"(4) Notwithstanding ORS 656.005, for the 
purpose of this section, 'compensation' means 
benefits payable pursuant to the· provisions of ORS 
656.204 to 656.208, 656.210 and 656.214 and does 
not include the payment of medical services." 
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In snort, the claimant was injured at the time the pre 
iy79 version of ORS 656.313 was in effect, and his clair.i was
adjudicated at tiie time the post 1979 version of ORS 656.313
was in effect.

Under both the older and new versions of the statute,
the general rule was and is: "Filing by an employer or the
State Accident Insurance Fund Corporation of a request for
review or| court appeal shall not stay payment of conpensacion
to a claimant." ORS 656.31,3 (1). Under the older version ob
the statute, corripensation Included "all benefits, including
medical services." ORS 656.005(9). The 1979 amendment
basicallyj removed the duty to pay for medical services
pending review or appeal by adding sections 3 and 4 to the
pre existing statute.

"(3) If an insurer or self insured employer
denies the compensability of all or any portion of
a claim submitted for medical services, the insurer
or self insured employer shall send notice of the
denial to 'each provider of such medical services.
After receiving notice of the denial, a medical
service provider may submit bills for the disputed
promedical services to the provider of health
insurance for the injured worker. The health
insurance provider shall pay all such bills in
accordance with the limits, terms and conditions
of the policy. If the injured worker has no
health insurance, such bills may be submitted  to
the injured worker. A provider of disputed medical
services shall make no further effort to collect
disputed medical service bills from the injured
worker until the issue of compensability of the
medical services has been finally determined. When
the compensability issue has been finally deter­
mined, the insurer or self insured employer shall
notify each affected medical service provider and
each affected health insurance provider of the
results of the determination. If the services are
determined to be compensable, each health insurance
provider that has paid claims pursuant to this
subsection has a right of action to recover the
costs thereof from the insurer or self insured
employer. As used in this subsection, 'health
insurance’ has the meaning for that term provided
in ORS 731.162.

"(4) Notv;ithstanding ORS 656.005, for the
purpose of this section, 'compensation' means
benefits payable pursuant to the' provisions of ORS
656.204 to. 656.208, 656.210 and 656.214 and does
not include the payment of medical services."
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the older version of the statute, if a Referee 
faun~ that a denied ·claim was compensable, the defense was 
obligated to pay for the claimant's medical services pending 
Board review and appeal to the Court of Appeals. For claims 
arisino after the effective date of the 1979 amendment, the 
defense no longer has such an ob:Jigation; rather, medical 
services are paid for by the claimant's health insurance 
carrier with that carrier having a claim for reimbursement 
against the workers' compensation carrier if the claim is 
ultimately determined to be compensable. The problem is 
which of these two approaches are applicable in a case·like 
this, where the claimant was i~jured before the eff~ctive 
date of ·the 1979 amendment but his claim was udjudicated 
after the effective date of the 1979 amendment. , 

The general rule is that a statute will not be applied 
retroactively to affect legal rights and duties arisihg out 
of past actions. Joseph v. Lowery, 261 Or. 545 (1972). The 
employer strenuously argues that the 1979 amendment to ORS 
656.313·does not affect legal rights and duties arising out 
of past actions because it merely governs the question of 
'dhich of two insurance carriers pay for medical. services 
during the appellate process. That is not necessarily correct. 
If, for example~ a claimant injured before October 3, 1979 
had no health insurance, application of the 1979 amendment -
would divest the claimant of an absolute right for payment 
of medical services by the workers' compensation carrier 
which he had under prior law and substitute a right b~sed on 
contingency. 

For claimants who do.have health insurance, whether 
retroactive application of the.J979 amendment would affect 
legal right.s and duties arising-'c_out of past '4r;:::tions is more 
complicated. The 1979 amendment, requires: · "The heal th 
"insurance provider shall pay all· such bills in accordanc0 
with the limits, terms and conditions of the policy." This 
language could or could not affect legal rights and duties 
arising out pf past actions depending upon tho terms of the 
claimant's_ health insurance policy. Under our workers' 
compensation system, medical services for wor,k-related 
injuries and diseases are paid for on a first-dollar basis. 
There is no deductible. There is no limitation. Health 
insuraric~, by contrast, may or may not contain deductibl~s, 
percentage limitations, maximum limitations, etc. 

-622-
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Under the older version of the statute, if a Referee
found:' that a denied claim was compensable, the defense was
obligated to pay for the claimant's medical services pending
Board revj.ew and appeal to the Court, of Appeals. For claims
arisina after the effective date of the 1979 amendment, the
defense no longer has such an obligation; rather, medical
services are paid for by the claimant's health insurance
carrier with that carrier having a claim for reimbursement
against the workers' compensation carrier if the claim is
ultimately determined to be compensable. The problem is
which of these two approaches are applicable in a case like
this, where the claimant was injured before the effective
date of ’the 1979 amendment but his claim was adjudicated
after the effective date of the 1979 amendment.

The general rule is that a statute will not be applied
retroactively to affect legal rights and duties arising.out
of past actions. Joseph v. Lowery, 261 Or. 545 (1972), The
employer strenuously argues that the 1979 amendment to ORS
656.313’does not affect legal rights and duties arising out
of past actions because it merely governs the question of
’Which of two insurance carriers pay for medical, services
during the appellate process. That is not necessarily correct
If, for example , a claimant injured before October 3, 1979
had no health insurance, application of the 1979 amendment
would divest the claimant of an absolute right for payment
of medical services by the workers’ compensation carrier
which he had under prior lav/ and substitute a right based on
contingency.

For claimants who do'have health insurance, whether 
retroactive application of the,1979 amendment would affect
legal rights and duties arisin'g \ou t of past 'actions is more
complicated. The 1979 amendment'requires: "The health
'insurance provider shall pay all' such bil ls in accordance
with the limits, terms and conditions of the policy." This
language could or could not affect legal rights and duties
arising out pf past actions depending upon the terms of the
claimant's health insurance policy. Under our workers'
compensation system, medical services for work related
injuries and diseases are paid for on a first dollar basis.
There is no deductible. There is no limitation. Health
insurance, by contrast, may or may not contain deductibles,
percentage limitations, maximum limitations, etc.

#

#
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1 s. drgument that the 1979 amendments do not 
affect legal ri0hts and duties arising out of past actions 
is thus dorrect only in the situation of a worker who has an 
unlimited first-dollar health insurance coverage. For such 
a hypothEltical worker, all his medical services would be 
pai~ forlby the.workers' compensation ~arrie~ under t~e 
older version of th2 statute and all his medical services 
would be jp~id for by the ,health i~suran;e c~r_ri;r _ under the 
newer version statute. Erom the ~orker s standpoin~, the 
r~ght in/question is the same u~der both_statu~~s, ~-e: ~ the 
right to have all bills for medical services pctid~ it is of 
no meaningful consequence to the worker whether they are 
paid by bne insurance company or another. 

However, the Board takes of,icial notice of the face 
I 

that most workers do not have un.1.imited first-dollar heulth 
insuranc~ coverage. For this vast majority of Oregon workers, 
whether the older or newer version of ORS 656.313 is applicable 
does aff~ct legal rights and duties·arising out of past 
actions.I To illustrate: (1) If ORS 656.313 had never oeen 
amended, a claimo.nt whose clairet was ruled compensable by a 
Referee would have all his medical bills paid, regardless of 
whether the· Referee's decision ·.,,;ere ultimatelv reversed; but 
(2) if t~e amended version of ORS 656.313 wer~ applied, and 
if the. claimant's health insurance only paid, say, 80% of 
his medi~al bills, and if the Referee's finding of compensability 
were ultjmately reversed, then the claimant would be responsible 
for one-fifth of his medical bills. 

For/ these reasons, the Board concludes that the 1979 
amendment to ORS 656.313 should not be applied retroactively 
to a claim that arose before its effective date absent 
evidence! that the claimant had unlimited first-dollar health 
insurance coverage. There is no such evjdence in this case. 
Therefor~, claimant•s employer remains responsible, as it · 

I 
was before the 1979 amendment to ORS 656.313, for payment of 
claimant 1 s bills for medical services. 

The Referee iound that.the employer's refusal to ~ay 
for the medical services was not so unreasonable as to merit 
imposi titrn of a penalty: "Because of the difficulty which 
arises from construction of such legislation, ·1 do not find 
• I the employer's refusal was unreasonable so as to warrant 
payment bf a penalty." The Board agrees up to a point. The 
employer's responsibility to pay for claimant's medical 
services dates from April 29, 1980 when a Referee found 
claimant 1 s claim compensable in the earlier proceeding, WCB 
Case No. 79-08395. That responsibility has now been reaffirmed 
by a Ref~ree and this Board in this proceeding. Continued 
refusal to pay would be unreasonable. 
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The employer's.argument that the 1979 amendments do not
affect legal rights and duties arising out of past actions
is thus correct only in the situation of a worker who has an
unlimited first dollar health insurance coverage. For such
a hypothetical worker, all his medical services would be
paid forlby the 'workers' compensation carrier under the
older version of the statute and all his medical services
would be I paid for by the health insurance carrier under the
newer■version statute. From the worker's standpoint, the
right in
right to

question is the same under both statutes, i.e., the
have all bills for medical services paid; it is of

no meaningful consequence to the worker whether they are
paid by one insurance company or another.

However, the Board takes official notice of the fact
that most workers do not have unlimited first dollar health
insurance coverage. For this vast majority of Oregon workers,
v/hether the older or newer version of ORS 656.313 is applicable
does affect legal rights and duties•arising out of past
actions. To illustrate: (1) If ORS 656.313 had never been
amended, a claimant whose claim was ruled compensable by a
Referee would have all his medical bills paid, regardless of
v/hether the Referee's decision  were ultimately reversed; but
(2) if the amended version of ORS 656.313 were applied, and
if the. claimant's health insurance only paid, say, 80% of
his medical bills, and if the Referee's finding of compensability
were ultim.ately reversed, then the claimant v/ould be responsible
for one fifth of his medical bills.

For these reasons, the Board concludes that the 1979
amendment to ORS 656.313 should not be applied retroactively
to a claim that arose before its effective date absent
evidence! that the claimant had unlimited first dollar health
insurance coverage. There is no such evidence in this case.
Therefore, claimant's employer remains responsible, as it 
was before the 1979 amendment to ORS 656.313, for payment of
claiman s bills for medical services

The Referee found that, the employer's refusal to pay
for the medical services was not so unreasonable as to merit
imposition of a penalty: "Because of the difficulty which
arises froia construction of such legislation, I do not find
the employer's refusal was unreasonable so as to warrant
payment of a penalty." The Board agrees up to a point. The
employer's responsibility to pay for claimant's medical
services dates from April 29, 1980 when a Referee found
claimant's claim compensable in the earlier proceeding, WCB
Case No. 79 08395. That responsibility has now been reaffirmed
by a Referee and this Board in this proceeding. Continued
rerusal to pay v;ould be unreasonable.
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The Ref8ree's order dated Novemb~r 4, 1980 is affirmed. 
'I'hl:: City of Portland shall pay for all medical services 

· claimant rece.ivcd in connection with hi.s cla.i.m that was Uie · 
basis of WCB Case No. 79-08395 and that accrued between the 
date of injury and the date of the Board's Order on Review • 
in WCB Case.No. 79-08395. 

If such medical services are paid for within 14 days of 
the date of this order, no penalty is imposed. If such 
medical services are not paid for within 14 days o·f this 
order, the City of Portland shall pay to claimant a penalty 
for unreasonable refusal to pay compensation equal to 25% of 
the accrued medical bills as defined in the prior paragraph 
of this order. · 

C~aimant is entitled to atti~,rney fees for successfully 
defending the Referee's order. l!owever, claimant• 5 brief · 
b~fore .the Board consisted only of a copy of his brief filed 
w1 th the ·Referee. No significant additional legal services 
was· r:n~ered, at the Board level_. The City of Portland shall 
~ay ciaimant s attorney the SUD of $200 as a reasonable 
attorney fee, payable in addition to and not out of the 
compensation awarded to claimant by this Order. 

WCB Case No. 79-08807 MARCH 26, 1981 

CAROL 1. HELMICK, CLAIMANT .. 
Le e r o y ·o , Eh 1 er s , C 1 aim ant ' s A't,t ,i:{~~ n e y · 
Lang, Klein, et al; Defense Attorney 
Order on Review · 

Reviewed by Board members Mccallister and Lewis. 
' .,,:l. 

Claimant seeks Soard review of the. Referee's order w~ich 
affirmed the carrier's denial of her 11 aggravation 11 claim. 

After de nova raview, the Board affirms the.Referee's order. 
There was extensive discussion in both the opening statement at 
the heari0g and in the parties' briefs with respe~t to what this 
case act4ally involves. Claimant sustained a compensable 
non-disabling injury in September 1978. In July 1979 she suffered 
a "reaggravation or her pain" and requested action on hAr claim. 
Because this occurred within a year of her injuryt all claimant 
nad to show was that her condition was now disabling: ORS 
656. 262 (10). It w·as up to the carrier to consider changing the i9 
status of her claim from non-disabling to disabling. Before we 
can ~ver get to the issue of.extent, the claimant must show that 
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ORDER •

The Referee's order dated Dovember 4, 1980 is affirmed.
Tlie Ci.ty of Portland shall pay for all medical servicers
claimant received in connection with his claim that was the
basis of WCB Case No. 79 08395 and that accrued between the
date of injury and the date of the Board's Order■on Review ^
in WCB Case.No. 79 08395.

If such medical services are paid for within 14 days of
the date of this order, no penalty is imposed. If such
medical services are not paid for within 14 days of this
order, the City of Portland shall pay to claimant a penalty
for unreasonable refusal to pay compensation equal to. 25% of 
the accrued medical bills as defined in the prior paragraph
of this order.

Claimant is entitled to att'’.'rney fees for successfully
defending the Referee's order. however, claimant's brief
before the Board consisted only of a copy of his brief filed
with the 'Referee. No significant additional legal services
was rendered at the Board level. The City of Portland shall
pay claimant's attorney the sum of $200 as a reasonable
attorney fee, payable in addition to and not out of the
compensation awarded to claimant by this Order.

#

#

WCB Case No. 79 08807 MARCH 26 , 1.981

CAROL L. HELMICK, CLAIMANT
Leeroy '0. Ehlers, Claimant's A 'istbrney ‘
Lang, Klein, et al. Defense Attorney
OrderonReview

Re vi ew ed by Bo ard members McC allist e r a nd Lewis.

Clai ma n t see ks 8o ard revi ew 0 f the Re fe ree's orde r which
a f f i rmed t he car ri er ' s denial 0 f her "a gg ra vation" cl aim.

Afte r de no V 0 re.v iew, the Boa rd aff ir ms the Refer ee ' S' 0 rde r.
The re w.a s ext ens i V e d iscussio n in both th e opening st atemen t a t
the hear in g a nd in th e parties’ b rie fs wi th respect t 0 what th is
cas e act u.a lly in vo 1 ve s. Clai mant s u s t a in ed a compens able
non  disa bl ing in ju ry in Septe mber 1978. In July 1979 she s u f f ered
a " reagg ra vat ion 0 h er pain" and reque St ed action on her c lai m.
Bee ause th is occ ur red within a ye ar of he r injury , al 1 clai man t
nad to s how w as th at her cond itio n was no w disabling. ORS
656 .262C 10 ) . It w as up to th e ca rrier to c onsider ch anging th e
sta tus 0 f her cl ai m from non disa bling to d isabling . Be for e w e
can ever g e t to th e i ssue of. extent, th e cl aimant mus t show th at
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she is temporarily disabled and in need of comµensation other than 
1nedical sJrvices which were provided to her while her claim was in 
a " n o n - d i ~ ab l e d '.' s t a t u s . i'I e f i n d t ha t c l a i man t fa i l e d t o sh ow 
this. Th~ ca~rier, in effect, instigated the hearing by issuing 
the denial of an aggravation of claimant's condition. We fino, as 
did the RJferee, that claimant has failed to prove she is entitled 
to additidnal compensation for worsened conditions resulting from 
the origi~al injury. Although the claim was improperly h~ndled by 
the carrier, we find that claimant failed in her burden of proof 
with respect to showing either that she has a disabling condition 
or a worsened condition as a result of her September 1978 
industrial injury. 

ORDER 

The order of the Referee dated September 4, 1980 is affirmed. 

Own Motion No. 81-0065M MARCH 26. 1981 

CARL JOHNSON, CLAIMANT 
SAIF Coiporation 
Own Mot~on Order 

l 
Claima~t iequ~sts the Board to exe:ci52 its G~n motio~ 

j<..1risdictio,1, pur.suant to DRS 656.~:72. 8nd reopen his clai:r1 for a 
worsene~ condition related to his September 10, ~974 inaGstrial 
.. njury. Claimant's aggravation rfJht~ have expired. 

T n e me o i cal e vi cl enc e ind i ca tr~ s cl a i mar, t w ;:is s c t1 e du le:: ··or an 
.J. r t h r o s c o p y on 1"'1 a r c h l O , l ~1 81 w i t h p r o b ab l e s u r g e r y . f o r ::, "" c. h ::: o ::. om y 
l:Jy Dr. lspa1iy. The SAIF is unopposed to a reopenir,g. 

The B� c.J1.d fjnds that clairnant 's claim '.,hould be reop~:;·:c:d ui-Jun 
:1is hospitaiizatio;1 and surgery as r2commended by. D:. Spa 1" until 
closu~J is a~thoriied pursuant to LHS 656.2 7 8. 

IT IS SJ ORDERED. 
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she is temporarily disabled and in need of compensation other than
medical services which were provided to her while her claim was in
a "non disabled'.^ status. We find that claimant failed to show
this. The carrier, in effect, instigated the hearing by issuing
the denial of an aggravation of claimant's condition. We fine, as
did the Referee, that claimant has failed to prove she is entitled
to additional compensation for worsened conditions resulting from
the origifjial injury. Although the claim was 'improperly handled by
the carrier, we find that claimant failed in her burden of proof
with respect to showing either that she has a disabling condition
or a worsened condition as a result of her September 1978
industrial injury.

ORDER
The order of the Referee dated September A, 1980 is affirmed.

#
Own Motion No. 81 0065M MARCH 26, 1981

CARL JOHNSON, CLAIMANT
SAIF CorporationOwn Mot if on Order

Claimanu requests the Board to exercise ics Cvvn motion
jd r isdic t io.'i, pursuant to BRS 636.2'78 and reopen his claim for a
worsened condition related to his September 10, ^974 inoustrial

■ njury Claimant's aggravation rights have expired.
Tne|merjical evidence indicates claimant was scheduled

arthroscopy on March 10, 1981 with probable surgery for a
by Dr.

Trii

or anh ro tomy
Spady. The SAIF is unopposed to a reopenir.g.
Board finds that claimant's claim should be

is hosjpi taiization and surgery as recommended by. Dclosure) is authorized pursuant to ORS 656.278.
reopc ;';c;d upon
■. Spa 1' ' until

IT IS SO ORDERED.
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Case No. 79-07425 MARCH 26, 1 981 

JAMES P. LAVIN, CLAIMANT 
Jerome F. Bischoff, Claimant's Attorney 
R. Roy Heyiell, Defense Attorney 
Order on Review 

Reviewed by Board members McCallis~er and Lewis. 

The employer seeks review by tne Board of the Referee's order 
which set aside its denial and. referred the ca~e to it for 
acceptance and payment of benefits as required by law. 

The evidence indicates that claimant, in the 1ourth ~- fifth 
g r a de , s L e p p e d on a n a i l v, i t h h i s :c i g h t f o o t a n cJ s u iJ s e q u e n tl y 
developed osteomyelitis. In 1970 degenerative arthritis ~as 
diagnosed. The Vei.:.erans hospital in 1-972 issued a ·report which 
stated 11 consider f11sion later." Or. Donohoo reported or. /J.ugust 
21 , l 9 7 2 th c1 t e v en t u a 11 y c l a i ma n t ' s r i g t1 t f o o t w o u l d • co n, e t o c. 
fusior. 'if h:; becomes incapacitatr:J. 

CJaim;rnt was employed as. a macnlnist at Rosebury Lui11i.Jer 
Company an~ filed his claim on July 19, 1979 claiming work 
·a g g r ;; ., a t e d n i s a r t llf i t i s . The c a r r i er d e n i 8 d o n 14 u g u s t l 5 , l 9 7 9 . -

On Novt;rnber SJ, 1979 Or. Johnson of 1:1~,,:: veterans nospital 
perfo:·;ned fusion of claimant's right talonavicular joint. 

I ,. 'H a ~; Jr . Jo n n s on I s o p i n i o n , re po r t e d o n Ma r ch 6 , l 'J 8 O , t h a t 
it· was medicQlly probable. that claimant's work as a machinist, 
v, hi ch re qui red i1 i m to stand for pro lo n_g e d p e r i o d s o f time , had 
worsened his talonavicular arthii~is. This·is the only-m8dical 
opinion· in the record. •·.·.,. :. '' 

The Board, after de nova review, finds this·case not unlike 
Henry v. S.L\IF, 39 Or. App. 795, 593 P2d 1251. (l'.i79). In that case 
tr--ie Referee had held claimant's condition was not work-r2iateJ 
simply becouse claimant's work required him to stand ~ost ·of ~he 
time on th8 job. The Court upheld the Referee's decision and 
aclded that claimant failed in his burden of shov:ing that his 
condition was pres~ntly more severe than lt wou:d have been had 
claimant never worked at all. 

The p r.i n c i pa l i n He~, s up r a ; i s :a p;) .l i cab l e j_ n t his ;; as e : 
(l) C.1..aimant ha1j a pre-existing ri.ght foot condit~on; (2) his job 
re q u 1 re d .s t a n d i n g ; a n d ( 3 ) i t do e s no t f o 11 ow t h a t c l a i rn i:l n t ' s 
occupation aggravated -the condition. There is no medicril evidence 
that the level of claimant's disability would nae have occurred at 
all or so quickly but for his employment. All the· record reveals 
is that standing aggravates claimant's pre-existing condition to it 
what extent standing at work contributed to the "exacerbation" is 
not proved by this record. 
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WCB Case Wo. 79 07425 . MARCH 26, 1981

JAMES ?. LAVIN, CLAIMANT .
Jerome F. Bischoff, Claimant's Attorney
R. Roy Heysell, Defense Attorney '
OrderonReview

Reviewed by Board members McCailister and Lewis. ••
The employer seeks review by tne Board of the Referee's order

which set aside its denial and. referred the case to it for
acceptance and payment of benefits as required by law.

The evidence indicates that claimant, in the fourth or fifth
grade, stepped on a nail with his right foot and subsequently
developed osteomyelitis. In 1970 degenerative arthritis was
diagnosed. The Veterans hospital in 1 972 issued a'report which
stated "consider fusion later." Or. Oonohoo reported on hugest
21, 1972 that eventually claimant's right foot would come to a
fusion if he becomes incapacitated.

Claimant was employed as, a macninist at Rossburcj LuiDoer
Company anu filed his claim on July 19, 1979 claiming work
aggra/ated nis arthritis. The carrier denied on August 15, 1979. m

On November 9, 1979 Dr, Johnson of the Veterans nospital
perforiiied fusion of claimant's right talonavicular joint.

It was Or. Jonnson’s opinion, reported on March 6, 1980, that
it'was medically probable, that claimant's work as a machinist,
which required iiim to stand for proion.ged periods of time, had
worsened his talonavicular arth.ri.tis. This is the only medical
opinion In the record. • ‘

The Board, after de novo review, finds this'case not unlike
Henry v. SAIF, 39 Or. App. 795, 593 P2d 1251. (1979). In that case
the Referee had held claimant's condition was not work related
simply because claimant's work required him to stand most'of the
time on the job. The Court upheld the Referee's .decision and
added that ciaiinant failed in his burden of showing that his
condition was presently more severe than it would have been had
claimantneverworkedatall.

The principal in Henry, supra, is •applicable in this case:
(1) Claimant had a pre existing right foot condition; (2) nis job
requ'ired .standing; and (3) it does not follow that claimant's
occupation aggravated the condition. There is no medical evidence
that the level of claimant's disability would noi have occurred at
all or so quickly but for his employment. All the' record reveals”
is that standing aggravates claimant's pre existing condition to
what extent standing at work contributed to the "exacerbation" is
not proved by this record.
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The employer•i contention in its brief is that Or. Johnson's report should· not b..:: admitted ljecausc it had no chance tu cross-exa~i~e. The Boa~d finds based on the circumstances herein, 
the conte~tion is without merit . 

The 

The 

. ORDER 

order of the Referee da~ed August 28, 1~80 is 

dl~iql dated Augu~t 15, 1979 is affirmed. 

WCB Case no. 79-10,152-E MARCH 26, 1981 

ALBERY LOGAN, CLAIMANT 
Don Swink, Claimant's Attorney 
Schwabe, Williamson, et al, Defense ·Attorney 
Order on Review 

Re v i e 1·: e d · b y t he Bo a rd en b an c . 

revt:;rsed. 

The lmployer seeks B~ard rev~ew of the·Referee's or� er which, althoughJ it fou.--1d tl1c employer'·s claim of overpayment of t:empiJrary total disability to be "meritorious," denied tht..; ernploy,2r any relief o~ the basis of !BS judicata. Without at~empting to ascertcl.~!n tl1e current scope of res judicd:a in vrnri,ers' compens~tion 1 the Board reverses the Referee because cl~imant is estopped to rely on that doctrine. 
l On Apr l l 1 5 , . l J 7 7 c l c1 .i rn·a n t s u F f e red a comp ens a o l e i ·, j u r y . Th~ claim wds a2cepted and subsequently closed by a Determination 0 r de r d a t ;~ u Jan u;,. r '/ 2 li , l 9 7 9 . C lid man t re q u es t e d ·, t"', ea r i n g on t n e extent _of ri.Ls per1112nent disability. By s;:.ipulation c.at,ad July 27, 1979 thd pijrties scttlcid that retjuest For he&ring . 

.The loeti-irrnina·t.i.on Order a1varded ·claimant temporary :utal 
disability as follows: 

ApT"i"l 18, 1977 ... through May 14, 1978 less time ·darked, and from June 3, 1978 through June 9 1 1978, and further from July 15, 1978 'through December 15, 1973." 

The e ,.i p + o y We' subs(~ c; u e ri t 1 y . 1 earned . a ft er enter in iJ in to th l:! Jul'..:' i 9 7 9 s t i p u 1 a t ion tt1 at du ring mos t o f 19 7 8 claim an t. !7 ad been l'lorkinol for Wcste~~ H_ailroa~ ~uild:rs :o·r $10 per hour. ~laimant was, a~ tne same time, rece1v1ng time-loss payme~~s from tne 0mployer. Claimant did not report any of his earnings ta nis cmploye~ despite a specific request from his employer that he ao 
so. 

-627-· 

m

#

The eiTployer's conl:ention in its brief is Chat Or. 3ohnson's
report sitou !. d' no t be admit ted because it had no chance co
cross examine. The Board finds based on the circumstances herein,
the contention is without merit.

,ORDER
Tne order of the l^eferee dated August 28, 1930 is reversed.
The denial dated August 15, 1979 is affirmed.

WCB Case no. 79 1 0,1 52 E MARCH 26, 1 981

ALBERT LOGAN, CLAIMANTDon Swinll, Claimant's Attorney
Schwabe,
Order on

Williamson, et al, Defense Attorney
Review

Reviewed  by the Board en banc.

although
The employer seeks Board review of the'Referee's oroer which,

i'c found Che employer’s claim or overpayment of cempcrary
total disability to be ’’meritorious," denied the employer any
relief on the basis of res judicata. Without attempting coascertailn the current scope of res Judicata in workers'
compensa]cion, the Board reverses the Referee because claimant is
estopped to rely on that doctrine.

Oci April 15, 1977 claimant suffered a compensaoie i ijury. Theclaim wa's accepted and subsequently closed by a Determination
Order dates January 2A, 1979. Claimant requested •; hearing on tne
extent of his permanent disability. 8y stipulation oateo July 27,
1979 the parries settled that request for hearing.

The Determination Order awaroed claimanc temporary total
disaoility as follows:

April 13, 1977... through May lA, 1978 less time  worked,
and from June 3, 1978 through June 9, 1978, ano further
from July 15, 1978 through December 15, 1973."

The CiTiployer subsequently learned, after entering inco the July
1979 stipuiation that during most of 1978 claimanc.nad been
v/orking for Western Railroad Builders fo'r $10 per hour. Claimant
was, o •: the same time, receiving time loss paymer.cs from tne
employer. Claimant did not re[Dore any of his earnings to nis
employer despite a specific request from his employer that he oo
so .
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learning of th~ extent o~ claimant's work for Western 
Railroad Builders, the employer requested a hearing contending 
that the temporary total disabili,ty award grant.ed by· the January 
1979 Determination Order should be reducr:~d. The referet'? denied 
~ny relief~ relying on the doc~rine of res juciicata, and reasoning 
that the employer could have contested claimant's entitlement to 
temporary total disability at the time of the July 1979 
stipulatlon 1 but did not do so, .and i~ no~ barr~d from dning so .. 

The Referee w~s correct in saying that the employer could have 
contested time-loss paymenti in connection with the pending -­
request for hearing that was resolved by the July 1979 stipulation­
The Referee's analysis was also generally correct: Res judicata 
~su~lly forecloses the parties from relitigatin~ something that 
could have been licigated in an earlier proceeding between the 
same parties. 

• 
It is far from clear, nowever, whetner and to what extent that 

'::)eneralization applies to the workers•· compensation area. In· 
Pumpelly v. SAIF, 50 Or. App. 303 (1981), the·court o·r Appeals 
appears to have held that res judicata did not ap~ly to an issue 
that could have previously been J.itigateiJ between the parties. 

-

The Te t he co u rt ref e r red to 1' a 1 a ck o f medical in f o rm a ti on 11 a t the 
time af tne prior proceeding. 50 Or.· App. at 308. "Here tnere was. 
a similar lack of information about claimant's l~m;:iloyment at- the -
time of the stipulation. . _ · 

The f:lo3rd need not and does not attempt to define the current 
scope of res judicata·because there i~- a more comfortable and 
obvious basis for decision: Estoppel. A party can be estopped to 
~ely on th~ defense of res judicata. Such a~ eitoppe! requires: 
(l) A falie r~presentation; (2) made with knowedge_of the true 
fact-s; ·(3) made to a party igno-:rar,i_t of the-truth; (4)-that the 
false representation was made ~ft~ thi int~ntion chat it snoulu be 
1·elied upon by the other party; _.and (5·) t.hat .-the party tci whom it 
was made was induced to act upon it. Frasuer v. Agripac, 290 Or. 
99, 104 (1980); 13urnett v. SAIF, 2"9 Or. App. 415 (1977).· 

The Board finds all elements of estopp~l piesent in .this•case. 

Claimant made false representations both actively and. 
passively. He had been informed by his employer that he had a 
du t y to rep o rt a n y e_ mp lo y men t w·h il e he . w ~ s rec e i v in 1;i t i me loss 
oenefits.·_ He· failed.to do so. Moreov.er, the employer 
specific.ally asked claimant i'n July 1978 if he was working· for 
·wages. Cla.imant 's r·espunse was negative. · 

- A~; fo .. r claimant's -knowli=:ug·~· of -t;,e·t;·u~--f~~-~-~; tie testified at 
che hearing that he failed to advise his.employer of his ~8turn to 
1-,ork because he thought "work" mednt only "manual labor." The A 
~eferee found this hard to accept. The Board finds it in~erently W 
... ncredible. 

-628~ 

mupon'learning of tlio extent o i" claimant's work for Western
Railroad Builders, the employer requested a hearing contending
that the temporary total disabiii^ty award grant.ed by the January
1979 Determination Order should be reduced. The referee denied
•iny relief, reiyinci on the doctrine of res Judicata , and reasoning
that the employer could have contested claimant's entitlement t'o
temporary total disability at the time of the July 1979
stipulation, but did not do so, .and is now barred from doing so.

The Referee was correct.in saying that the employer could have
contested time loss payments in connection with the pending
request for hearing that was resolved by the July 1979 stipulation 
The Referee's analysis was also generally correct: Res Judicata
usually forecloses the parties from relitigating something that
could have been iicigated in an earlier proceeding between the
same parties.

It is far from clear, however, whether and to what extent that
generalization applies to the workers'’ compensation area. in 
Pumpelly v. SAIF, 50 Or. App. 303 (1901 ), the Court o’f Appeals
appears to have held that res judicata did not apply to an issue
that could have previously been litigated between the parties.
There the court referred to "a lack of medical information" at the
time of the prior proceeding. 50 Or.' App. at 308. 'Here tnere was.
a similar lack of information about claimant's employment at' the MB
timeofthestipulation.

The Board need not and does not attempt to define the current
scope of res judicata'because there is' a more comfortable and
obvious basis for decision: Estoppel. A party can be estopped to
rely on the defense of res judicata. Such an estoppel requires:
(1) A false representation; (2) made with knowedge.of the true
facts;  (3) made to a party ignO'iao.t of the truth; (A)'that the
false representation was made w'i'th the' intention uhat it snoulo be
relied upon by the other party;,'and
was mav'Je was induced to act upon it
99, iOA (1980); Burnett v. SAIF, 2S> Or. App

(5) that .'the
Frasuer v.

A15
party to
Aqripac ,
( 1977 ) .

whom it
290 Or.

The Board finds all elements of estoppel present in this’case.
Claimant made raise representations both actively and

passively. He had been informed by his employer that he had a
duty to report any employment while he. was receiving time loss
oeneflts.'. He failed to do so. Moreover, the employer
specifically asked claimant in July 1978 if he was working for

respunse was negative.•wages. Claimant's
As for claimant

Che hearing that ne
v/ork because he thought
Referee found this hard
xhcredible.

s knowledge of the true facts, he testified
failed to advise his employerof his return

"work" meant only "manual labor." The
to accept. The Board finds it inlierentiy
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All ofl the ~vioence indicates that claimant'i employ2r was i\jn~ran~, arid jus.tifiarJly so, ~f Lhe n8:ture anu ·e.~"tent of cl:11m<1nt's vHHk 1or ~/est1::rn ft.Jdruad 1Ju1Lders unt'.l about November 19l9, long. after having l;ntered into the July 1979 stipulation. 
I 

Claim~nt now sciys he ht1d no .intention to defraud his employer. I The Referee did not believe him. Ti1e Board. does not uelieve him. It is impossible to inf8r any other intention when a N� rker ac~epts employment at $10 per hour for almost a year and conceal:.. that fact while simultan•': � usly receiv-ing time-loss 
,J e n e f i t ~ · I . . . . Cla1i'Tlant's employer wJs oov1ou::-,ly 1nduced to act \)y c.::-iunant 1 s false rep~~sentatian, both in the sense that it overpaid temporary total di~abillty and in the sense that it was unable to raise the 1 s s u e o f 

1
o v e r p a y rn e n t be f o r e e n t e r i n g i n t o t he Ju 1 y 1 9 7 9 

stipulation. 

IndeJd, the [3oard feels so strongly that tl1e evidence: establis~es intentionally false statements that if the offense of unswo:-1, fi"al:ification were not limited to false statements "to a public servant in connection 'Ni.th 8n ;:ipplication for any benefit," J~S 162.085(1) (emphasis supplied), we would refer this matter to the appr6priate District Attorney for possible criminal accion. 

ORDER 

The Referee's order dated July 1, l96C is reversed i~ its 
2ntiretyl. 

T I I l ,- . ·~ . . 11 . t 'f' ~ t . L 
1e emp oyer, cio1se u1scarJe, 1s a ov1eo ·o a rse lLS overpaym~nt of compensatiun for temporary total disability against any further awards yranted to claimjnL-

1 

WCB Case No. 80-00077 
WCB Case No. 80-00853 

ROEERT M. MORRIS, CLAIMANT 

MARCH 26, 1981 

Pozzi, .Wilsom, et al, Claimant's Attorneys SAIF Corporation 
I Order of Remand for Consolidated Hearing 

! 
. . . c~a tm;;rn t. moves to rern,rnd WCB Case No. 60-00077 to ti,,~ 1J1v1s1?1~ on the grounrj that the P.eferee failed to ·rule c~ centrai issue. Tnc Board agrees with the claimant.· 

-629-

Hearings 
a 

.1 

! 

m Ail of
i g n 0 r a n 1 ,
c I a i inan t ' s
1979, long

toe evioence indicates that claimant' s'' employer was
and Justifiably so, of t:he nature and extent of
work for We.stern Railroad Builders unfil about November
after having uncereci into the July 1979 stipulation.

Claimant.now says he had no.intention to defraud his
employer. I The Referee did not believe him. The Board, does not
ueiieve him. It is impossible to infer any other intention when a
worker accepts employment at $10 per hour for almost a year and
conceals that fact while simultaneously receiving time loss
h 0 n e f i t s . I

Claimant's employer was obviously induced to act by c.iairnant's
false repiresentation, both in the sense that it overpaid temporary

and in the sense that it was unable to raise the
the July 1979

total d i sja b i. 111 y
issue of overpayment
stipulation.

in
before entering into

Indeed, the Board feels so strongly that the evidence
establishes intentionally false sratements that if the offense of
unsworn fj'alri fi'cat ion were not limited to false scaceinents "to a
public servant in connection with an application for any benefit,"
0R3 162.08‘3 (1) (emphasis supplied), we would refer this matter to
the appropriate Districr Attrjrney for possible criminal accion.

ORDER ■ ■ ■■'

The Referee's order dated July 1, 19b0 is reversed in res
eritirety.

The 'employer, Boise C.ascaoe, is allowed to offset its
overpayment of compensation for temporary cotal disability against
any further awards granted to claimant.

ROBERT
Po z zi,

VCB Case No. 80 00077
WCB Case No. 80 00855

M. MORRIS, CLAIMANT

MARCH 26 , 1 981

|Wilsom, et al. Claimant's Attorneys
SAIF Corporation
Order of Remand for Consolidated Hearing

Ciaimanc moves to remand WCB Case No. BO 00077 to tne Hearings
Division on the ground that the Referee failed to 'rule cn a
central I issue. Tne Board agrees ivith the ciaimanc.
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t a p p i.:: 8 r .s t h a t t n e r e 1v 21 s g e n u i n e a n u r e a s o n u ti l e j c o n f , J s i o n 
about ,·.rhat was involvea in l'/Ci3 Case No. :J0-0007'7. ·fr.at 1>,,se 
involved b;Jtl1 an appeal from an P.pril' /1, 1979. Oeterm.ina 1 ion uroer 

· (Ex. 9) antJ a cJntention th,'Jt clJimant's condi:tion riuJ · · 
:~ u tJ s e q u e n t l y w o r s en e d , 1v h i ch t h 1-:,; e in p 1 o y e i' cJ e n i e d . · T he ~ c re r e e ' s 
OninL1n an·i Order .1ffir1ns that der1ial, out does riot rec:i1;r, tne 
question of the extent of disability that was al~o rais~j in WCB 
Case ;'Ju • 8 0 -0 0 0 7 7. 

Clairnarn:. 1 s attorney aavises us that lit: currc:::::.ly 11J: 'J reque·:;t 
for hearing pending in WCB Case No·. 80-11614 wnicn i,ivolves a 
quesU,Jrl of" extent of disalJUity. The 1=xtent of t"~Lsabil;_ty issue 
in WCB Case No. 80-00077 involves the same portio~ of c ... a~mant 1 s 
anatomy. Oovtously, as claimant's altocney suggest, trie C'h'O c'.,::;es 
should be consolidated.in the Hear~ngs Division. WC~ Cas~ No. 
30-00077. is remanded for that purpose. 

IT IS SO ORDERED. 

WCB Case No. 79-10,402 MARCH 26, 1 981 

STEVE PATTERSON, CLAIMANT 
Michael J. Hansen' Claimant Is Attorney 
SAIF Corporation 
Order Granting Motion to Strike 

The SAIF Corporation requested Board review of cne R~feree 1 s 
o rd e r . 8 y l e t t e .r d a t e d Jan 0 a r y 2 3 , 19 B l t he Bo a rd 'in f" o :- med t he 
rarties:· 11 All tHiefs shall be:Jiled wJthin ·so duys··from t:ie ·c:;te 
of this letter, to-wit, March 16,:1981." · " 

Eve11 U10ugh SAlF had not yet filed ar,y appelJant's brief, 
respondent filed a brief on March 16, 1981 in compliance witn the 
Joard's instructions. 

Subseq~ently, SAIF submltted a brief d8ted M~rch 19, 1931 an � 
recej_vcd b;.'·the f::lo,~rd March 20, 19Si. SAIF offered no ,.,<pla.nation 
for tnis late filing. SAIF did not move for an extension of ti~e. 

Re s p o ·r:i de n t h as mo v e d t o s t r i k e SA I F I s b r i e f on t he ;; :: : 1 ,m d t h a t 
it was not time.Ly filed. The motion is well takt.!n and will be 
granted. 

ORDER 

• 

S/dF'~ orief is stric~en from the ~ecord a~d will be ,:-et~rned A 
to SAIF with a copy of th1s order. This case 1s placed on tne W 
docket for Board review based on the record and respondent's ~rief. 

-630-~,-

It appears that there was genuine and reasonahie confusion
about v.'hat v/as involved in WC3 Case No. 80 00077.  ' Ti'/at case
involved both an appeal from an A,pril' A, 1979 Determinal’ion Uroer
(Ex. 9) and a contention that claimant's condrtion had
subsequently worsened, which the employer denied. ' Tlie Kateree's
Oninion and Order uffirins that denial, out does fiot reai:n tne
question of the extent of disability that was also raised in WCB
Case NO. 80 000 7 7. ' , ,

Clairnanc's attorney aovises us that I'le currently ;ia: a request
for hearing pending in WCB Case No'. QQ ll61^ wnicn involves a
question of extant of disability. The extent of ci.sability issue
in WCB Case No. 80 00077 involves the same portion of c...a_mane's
anatomy. Obviously, as claimant's attorney suggest, the two c ;ses
should be consolida ted.in the Hearings Division. WCB Case No.
80 00077'is remanded for that purpose.

IT IS SO ORDERED.

WCB Case Wo. 79 10,402 MARCH 26, 1981

STEVE PATTERSON, CLAIMANT
Michael J. Hansen, Claimant's Attorney
SAIF' Corporation
Order Granting Motion to Strike

The SAIF Corporation requested Board review of tne Referee's
order. By letter dated January 23, I98J the Boa rd'’in formed the
parties:' "All briefs shall beh.filed witiUn '50 days’ from the cate
of this letter, to wit, March 16,;'1981."

EveII tiTough SAIF had not yet filed any appellant’s brief,
respondent filed a brief on March 16, 1981 in compliance witn the
Board's instructions.

■Subsequently, SAIF submitted a brief dated March 19, 1931 ana
received by the Board March 20, 1901. SAIF offered no i.xplanation
for this late filing. SAIF did not move for an extension of time.

Respondent has moved to strike SAIF's brief on the ground that
ic was not timely filed. The motion is well taken and will be
granted., 

ORDER'
SAIF's orief is stricken from the record and will be returned

to SAIF with a copy of this order. This case is placed on the
docket for Board review based on the record and respondent's brief.
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No. GC 446817 MARCH 26, 1981 

DARREL P. TARTRR, CLAIMANT 
Charles Tauman, Claim~nt's Attorney I • SAIF Corporation 
Own Motiori Order 

Cl a l rn }:in t s u f fl~ r c, d c1 c o In p ,~ n '., :1 u 1 e l ,i' cJ 11 ~; tr i ,~, l i n j Li r / r; .-, ;,: a y ~ 6 , l 9 7 ) a n d h i_ s . c l a i .11 •:1 J s s u IJ s c: q u c n t l y ~ l o '.:, 8 d ti ;' a O e t. ...: fir, ;_ ,1 .:-. t i o n ' I .. l·" e - 0 f' ii i1:; y r, I• 1 ~::i ~7 L1 (~ l ·. ·1· rn Cl n :. I <'.' ,, r, r \ r ,:, \I ._, :- t' u~ r' 1· 1' [, I 1 t (' . ' " ,•) ; - :, u: ' n U l _J l 

1

1 u L ~ , ... � • _,,. iJ c~ L .J ( ~ .·J '::1 ct , • . . 1 ~ .J \..... ,, ti .--"- .I. ...., J. 
i',,', e1 y l 9 7 '.:"· . . l:l y ct s I: -~ p u l ;::i t i il n o f A~ ~l us ~ , '.5 , l 9, (? 0 t h c c <.1 r :- i ,~ ~· st1oul,~te).U to µrov1rje: cla1mar,t w1t1·1 tne ;nc.:01cal car~ ei,1•.• trt.::at:.mer,t , I j . b . ~ a s re c o 1:1 rn c: ;-1 ,· L; u y u r . 1~ a rs on s . 

I 
" 1 . I 1- ' L ' ' . ' . ' ' 'I ' . . 
L .. ,llill:Jn(. Url(l,:cv1en - d LU1111J,1l' .1.i.llll.Lill~Ci:0111y W.lll'l ul:~C c::<(:L'.'il ,:·. :=, u r ·J l; r y J ;i Ju l ; 11 , l S1 13 O . T h e c l c1 i m I, a s n o 1·1 b 1~ e ;1 s u b m i '- ~ 8 d t' G ~-

cl o s ,; : e :J ciw ,ccor"rn"ndotion of the .Ev<11Lration Division cf the 
\forker?-, jco1.1pcn'.:;aticJn Dcp,nt111r-;rit that cl;_"i.\.mant be grantr.:;_: .co1npens2uir,n for t,;,11por;--1r·; tota.l disal:ii.L_:_r:y froir, July 1.1, 1980 ~hrough September 30, 19GO 2nd t2mp6rary pHrtial uisaoil'.~; fr~!a Octrrncr l,.l.980 thtrJU!Jh J•;1nu;1ry 12, l98J ,rnci rio iHJClit.i.,•,;-1"L 8\•turt:; of pe:-iT,:JitCi1:; pJr 1~ia.l c!i.s,1oili.ty. Tile IJOdfr.l COflCUrS wi~l1 ti1is 
reco,~1;;1enda ~ 101:. 

I· 
IT l 5 SO O rrn E i< t:.: D • 

j 

WCB Case No,,80-00517 MARCH 26, 1981 

WILLIAM TEAL, CL~IMANT 
William J Blitz, Claimant's Attorney 
SAIF Corporation 
Order ori Review 

Tnc SAU- corporation seeks Boord rev~ev,i of t~e ~~fer\:";'.s order which modified the Determination Or-der o I July. lD, :980. \":~ granted bla~mant compensation for ternpor~ry tota1.d1s~b1~~~Y f~~~d August 111} 1978 through June 26, 1980 anu a penal .. y o 2__, 0 on :odl 
corn pens alt lo r1 • 

-631-

#

m

Claim No. GC 446817 MARCH 26, 1981

DARREL P.I TARTER, CLAIMANT
Charles Tauman, Claimant's Attorney
SAIF Corporation
Own Motion Order

CiairnTint: sufferfM.] a coinpansaule in'cJija trial injury Cj
1973 and his. claim v/og subsequently closed by a Deturnii
Order of May 20, 197A. Claimant's aggravation ri(jlits e
May 1979. By a stipulation of August 9, 1980 the carri
stipulatCid to pfoviijc c.Iaimai'it witl’i tiTe ’nedicai care ari

ay 1 o ,
a t i 0 n
i re d in
t r e a t in e t

as recommended by Dr. Parsons.
Cl a iiiiu n t un do r wen L a I umU a r 1 ami n i: c to my w i t ii d i sc e x u i s i jT'.

surgery uii July ii, 1980. The claim has now been submiL ed for
closure.

It is tile recommendation of t h e . Ev a 1 ua t i on Division of theV/orkers’ |Co!apensa Lion Department that claimant be grantee
•compensation for temporary total disability from July ii, 1980
through September 30, 1980 and 'temporary partial uisaoii' y f reinOctooer i,.i 980 through January 12, 1931 and no acJcJi t ica'u. I award
of perma:jient partial c! i srio i 1 i t y . TIkj board concurs with tiiis
r e c 0 mi u\ e n d a 11 o n .

IT iS SO ORDERED.

WCB Case No..80 00517 MARCH 26, 1981

WILLIAM TEAL, CLAIMANT
William J Blitz, Claimant’s Attorney
SAIF Corporation
Order' on Review

Tne SAIP Corporation seeks Board review of the Referee's order
which mobified the Determination Order of July 16, 1980
granted 'cia'imant compensation for temporary total disability from
August ill, 1978 through June 26, 1980 and a penalty of 25% on said
compensajti on.
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The Board, after de nova re~iew, modifies the R~feree's 
order. The Board affirms the -Referee's modification of the 
Determination Order on cornpensatibn for temporary total 
disability. The SAIF made no reasonable effort to_ secure a 
:r1ei.Jical report f'ro1n Dr. Woulpert for almost two years. They made 
no attempt to have Dr. ~loolpert clarify r1is ·october 2, 1978 report 
wherain he found claimant's condition medically stationary; no 
-attempt was made to have claimant examined by an independent 
examiner. In short, the SAIF's processing nf Lhis claim is 
singularly characterized by their failure to process, the result 
is the only report finding claimant medically stationary from the 
August 1978 injury is that of Dr. Woolpert in June 1980. 

We reverse the Referee on the penalty. We do not ·find SAIF's 
actions unreasonable. We find sufficient am~iguity in the record 
to permit SAIF's interpretation, although that interpretation may 
later have been proved incorrect. Dr. Woolpert's report of 
0c to b e r 2 1 19 7 8 found c l a i man t ' s II con di t i on 11 a t that ti me 
st a t i 6 n a r y , t he rep o r t does not c l ea r l y de f. in e w hi ch 11 in ju r y II he 
was talking ~bout. We think Evaluation Division, upon closure in 
July 1980, felt this report included the 1978 injury. Therefore, 
the SAIF's termination of time loss benefits as of that date was 
ncit Unre~sonable. We so.find. · 

\'/ e do "'i n d t he SA I F ' s re f u s a l t o c o mp l y w i t h t he Re f e r _e e ' s Q,\ 
Opini:in anu Order of November 19, 1979' constitutes unrea·;onable W 
refu;al to pay compensation. Referee Wolff found the August 1978 
injury was a new injury and remanded the claim to the SAIF for 
acceptance and payment of compensation commencing August 11, 
1978. _SAIF did absolutely nothing until it p~id riompensation for 
temporary total disability_ from August 11, 1978 through October 2, 
1978 and made such payment on May 5, 1980. 

Therefrne, the SAIF 'Nill tJe:··~~-sessed a per:ialty of 10·,i; for its 
fa i l U re t O t i m el y C Om pl y W i t h th e . Re f e r.e e I S O rd e r • 

ORDER 

The order of the Referee dated August ~B, 1980 is modified. 

The Determination Order of July 16, 1980 is -affirmed as 
modified by the Referee in his order. 

The Referee's award of penalty on compensation from August 11, 
1978 thruugn June 26, 1980 is modified . 

. The SAIF is assessed a penalty in a sum equal to 10% of the 
compensatinn for temporary total disability granted by tne 
Re f e re e ' s order o f November l 9 , · 19 8 0 fro rn Aug us t 11 , 19 7 8 th r ,o ugh · 
May 5, 1980 inclusive. 

Claimant's attorney is not granted a fee at this level as the 
fee granted by the Referee was quite adequate. 
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The Board, after de novo review, modifies the Referee's
order. The Board affirms the Referee's modification of the
Determination Order on cempensatidn for temporary total
disability. The SAIF made no reasonable effort to,secure a
inedical report from Dr. Woulpert for almost two years. They made
no attempt to have Dr. V/oolpert clarify his ‘October 2, 1978 report
wherein he found claimant's condition medically stationary; no
 attempt was made to have claimant examined by an independent
examiner. In short, the SAIF's processing of this claim is
singularly characterized by their failure to process, the result
is the only report finding claimant medically stationary from the
August 1978 injury is that of Dr. Woolpert in June 1980.

We reverse the Referee on the penalty. We do not find SAIF's
actions unreasonable. We find sufficient ambiguity in the record
to.permit SAIF's interpretation, although that interpretation may
later have been proved incorrect. Dr. Woolpert's report of
October 2, 1978 found claimant's "condition" at that time
stationary, the report does not clearly define which "injury" he
was talking about. We think Evaluation Division, upon closure in
July 1980, felt this report included the 1978 injury. Therefore,
the SAIF's termination of time loss benefits as of that date was
notunre,asonable. We so.find.

We do ‘^ind the SAIF's refusal to comply with the Referee's
Opinion and Order of November 19, 1979' constitutes unreasonable
refusal to pay compensation. Referee Wolff found the August 1978
injury was a new injury and remanded the claim to the SAIF for
acceptance and payment of compensation commencing August 11,
1978. SAIF did absolutely nothing until it paid compensation for
temporary total disability from August 11, 1978 through October 2,
1978 and made such payment on May 5, 1980.

Therefore, the SAIF will be.' 'as.sessed a penalty of 10^ for its
failure to timely comply with the Re fer.ee' s order.

 ORDER
The order of the Referee dated August 28, 1980 is modified.
The Determination Order of July 16, i960 is affirmed as

modified by the Referee in his order.
The Referee's award of penalty on compensation.from August 11,

1978 througn June 26, 1980 is modified.
The SAIF is assessed a penalty in a sum equal to 10% of the

compensation for temporary total disability granted by the
Referee's order of November 19, 1980 from August 11, 1978 through'
May 5, 1980 inclusive.

Claimant's attorney is not granted a fee at this level as the
fee granted by the Referee was quite adequate.

 632 

#

m

’ 



      

         
      

 

            
         

                   
 
          

            
             
        

                      
           

          
        

                    
          

           
             

     

 
   

 
  

   
  

      
      

        
          

        
 

   

WC"f!:, _c./1~.e ,Ng, •. 78-04721 MARCH ~7.t :19.81. 

CLEVE E. CLAPP, CLAIMANT 
.Samuel Hal], Jr., Claimant's Attorney 
Lang Kleid et al, Defense Attorney 

• ' I ' Supplemental Order 

The Board 1 s Order on Review of March 9 1 1981 deferred any 
award.of lttorney fees pending receipt ~Fa fee agreement between 
claimant jnd his attorney.· We h� ve now receive � that fee 
agreement land an explancition of the relations~ip between 
claimant's attorneys. . I . . . 

Claim~nt was represented in part by· � avid Vinson of Starr and 
Vinson and, .in part by Samuel· A. Hall, Jr., of Coons and Hnll. 
Both Mr. Vinson 2,nd Mr. Hull have stated to the l:loard that they 
will wcrk out their own allocation of attorney fees. 

Claimant's attorneys are entitled to an attorney fee payab'e 
from t~e ~ncreased compensation awarded claimant by the Board 
pu·rsuant So OAR 438-47-0~0(l). That rule contains a quideline cf 
25% of th~ increased co~~ensation awarded subJ·ect to~ li~ic of 

• I 

13 1 000. Both of clairnEJnt 1 s attorneys su9gest trieir possicle 
entitleme~t to an additional fee for extraordinary services 
pursuant to GAR 438=47-010(2), but neither··has submitted the 
docume11tat'.ion required by that rule, i.e., "a Sl'lorn statement uf 
the s c r vices p e r form e d by th L: a t t o r n e y . 11 In any e v en t , the 8 o a rd 

·regards the maximum fee ,_permitted by OAR 438-47-040(1) to be a 
reasonable attorney fee in this case. 

ORDER 

Claimant's attorne;/s, David Vinson and Samuel A. Hall, Jr., 
.are awardJd ~s a reasonable and proper attorney ree 25% of the 
increase cl j corn pens at ion aw 3rd e d to cl a i man t by the Bo a rd ' s Cl rd e r o f 
March 9, 1981, not to exceed the sum of $J,OOO, payoble from 
claimant•~ compensation; and to be allocated as agreed by Mr. 
Vinson and Mr. Hall. 

-633-
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WCB, Case .'Np,.. 78 04721 MARCH 27.,  .19.81,

CLEVE E. CLAPP, CLAIMANTSamuel Halil, Jr., Claimant's Attorney
Lang, Klein, et al. Defense Attorney
Supplemental Order

The Board
award.of

s Order on Review of March 9, 1981 deferred any
a'ttorney fees pending receipt 'of a fee agreement between

claimant and his attorney. ' We have now receivec that feeagreement |and an explanation of the relationship between
claimant's attorneys.

Claimant was represented in part by'David Vinson of Starr and
Vinson and .in part by Samuel' A. Hall, Jr., of Coons and Hail.
Both. Mr. Vinson and Mr. Hall have stated to the Board that they
will wcrk out their own allocation of attorney fees.

p a y a b \Claimant's attorneys are entitled to an attorney feefrom the i'ncreased compensation awarded claimafit by the Board
pui'suant uo OAR A38 47 0AO(1) . That rule contains a guideline of
25% of the increased compensation awarded subject to a limit of
15,000. BoLii of claimant’s attorneys suggest their possicie
entitlement co an additional fee for extraordinary servicespursuant t^o OAR 436 = 4 7 010(2), but neither' has submitted the
documentation  required by that rule, i.e., "a sworn statement of
the services performed by the attorney." In any event, the Board
regards tlae maximum fee  .permitted by OAR 438 4'7 040 (1 ) to be a
reasonable attorney fee in this case.

ORDER
Claimant's

•are awarded as
increased
March 9,
claimant's

a ttorneys, David
a reasonable and

Vinson and Samuel A. Hall, Jr.,
proper attorney fee 25% of the

compensation awarded to claimant by the  Board's Order
1981, not to exceed the sum of $3,000, payable from
compensation, and to be allocated as agreed by Mr.

0 f

Vinson and Mr. Hal
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WCB Case No. 80-04394 MARCH 27, 1981 

LARRY WRIGHT, CLAIMAiT J 

Allen T~ Murphy, Jr., Claimant's Atto~ney 
SATF Corporation 
Order on Review 

Reviewed by the Board en bane. 

. The SAIF Corporation (SAIF) seeks Board review of the 
Referee's order which grant~d~claim~nt compe~sation for.per­
manent total disability. SAIF contends, first, that the Referee 
did not have jurisdiction to hear the matter or, in the alterna­
tive, that claimant failed to prove he is permanently and totally 
disabled. . .,, 

ci~i~ant sustained a.compensabl~ injury on June 29, 1970 
the ·initial-closure of his claim was on Juhe 21, 1971. Claimant's 
aggravation rights ·expired on June 21, 1976~ On November 19, 
1976, claimarit's claim was ~gain properly closed under the pro­
visions. of ORS 656.268. Claimant had one year to appeal the award 
granted by that 19-79 Determination Order. 

What followed is· a bi~. obscure_-.- Apparently claimant did -
· request a hearing· on the 1976 Determination Order.. We say 11 appar-· 
ently" because, although ·there·is no such document in th..1..s record, 
a ·subsequent stipulation refers to settlement of 11 all issues 
rai.sed i_n claimant I s request for hearing. 11 

According to the Board's own motion files of which it takes 
official notice, claimant· 1 s at,tp;-ney reque~ted the Board to grant 
own motion relief. on March 31_:;_'. 1'977. - ._ ·."·, _ 

' .. 

There was thus ·both a request for hearing apparently. pending 
and a request for own motion r~lief pending at the same time in­
voiving the same issues--with the-parties taking different posi­
tions on whicI? of the two procedural_ avenues was the appropriate 
one. · 

This procedural riddle was solved by a Stipuiation and 
Order executed by all parties,· submitted to the Board for 

·approval and approv•d ~Y the Board on Novembef ~6-, 1977. That 
stipulation referred to settl~ment of "all issues raised in • 
claimant's request for hearing herein including his request 
for- reop~ning under own motion jurisdiction.·". The. stipulation 

-provided that "the claim shall be reopened for medical care and 
temporary total disability payments pursuant to claimant's own 
motion.pet.ition under the provisions of ORS 656.278. 11 (Emphasis 
_supplied.} 
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WCB Case No. 80 04594, MARCH 27, 1981

LARRY WRIGHT, CLAIMANT
Allen T. Murphy, Jr., Claimant's Attorney
SATFCorporation ' •'
Order on Review

Reviewed by the Board en banc.

The SAIF Corporation (SAIF) seeks Board review of the
Referee's order which granted', claimant compensation for per­
manent total disability. SAIF contends, first, that the Referee
did not have jurisdiction to hear the matter or, in the alterna­
tive, that claimant failed to prove he is permanently and totally

^ disabled. ' ^

Claimant sustained a.compensable injury on June 29, 197C
the initial  closure of his claim was on Juhe 21, 1971. Claimant's
aggravation rights 'expired on June 21, 1976. On November 19,
1976, claimant's claim was again properly closed under the pro­
visions. of ORS 656.268. Claimant had one year to appeal the award
granted by that 1978 Determinatipn Order.

V7hat follo.wed is a bit. obscureApparently claimant did
request a hearing•on the 1976 Determination Order. We say "appar­
ently" because, although'there•is no such document in thrs record,
a subsequent stipulation refers to settlement of "all issues
raised in claimant's request for hearing."

According to the Board's own motion files of which it takes
official notice, claimant's attorney requested the Board to grant
own motion relief  on March 31'j',' 1977 . 

There was thus both a request for hearing apparently, pending
and a request for own motion relief pending at the same time in­
volving the same issues—with the parties taking different posi­
tions on which of the two procedural avenues was the appropriate
one.

This procedural riddle was solved by a Stipulation and
Order executed by all parties, submitted to the Board for
approval and approved by the Board on November 16, 1977. That
stipulation referred to settlement of "all issues raised in *
claimant's request for hearing herein including his request
for reopening under own motion jurisdiction.", The stipulation
provided' that "the claim shall be reopened for medical care and
temporary total disability payments pursuant to claimant's own
motion petition under the provisions of ORS 656.278." (Emphasis
suppliedTl
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~'lhat followed is even mote obscure. vlhen the Board re­

opens a c]aim· under its ORS 656.278 own motion authority, as it 
did in. th~ 1977 Stipulation and .Order, only 'j:.he Board can then 
close thai claim •. ·Yet for no reaso~ apparent in· this record, 
the Evaludtion Division issued a Determination Order on August 
17, 1979 chasing the ·claim that had been reopened by the Board ·'· 
on its own motion. This case came before the Referee on a re­
quest _for/hearing on that 1979 Determination'Order~ 

The Board concludes that the Evaluation Division lacked 
authorityl'to issue that 1979 Determination Order. The Evalua- · 
tion Division onlv has authoritv to close claims under ORS 656.268. 
By contra~t, -once·ORS 656.278 c;mes into play, a claim can only be 
reopened and subsequently closed by the Board under its own motion 
authority~ I . 

Since the 1979 Determination Order was null and voia, claim­
ant had· nh· right to request a hearing thereon. Since claimant 
had no right to request a hearing, the Referee lacked j~risdic­
tion to issue his August 29, 1980 order. 

A / t' h. l . . . . 1 d s an own mo ion matter, tis c aim is oovious y over ue 
for closu~e. The Board will submit- the· record to the Evaluation 
Division ~or an advisory rating and then.issue an Own Motion De­
terminatibn closing the claim. 

ORDER 

The prder of the Referee, dated August 29, 1980, is ~acated, 
and claimant 1 s request for hearing on the Aug~st 17, 1979 Deter­
mination 10rder is dismissed. 

The August 17, 1979 Determination Order is hereby declared to 
be.null ~nd void. Claimant's claim is hereby referred to the 
Evaluation Division for its advisory rating under the provisions 
of ORS 656.278. 

I· WCB Case No, 78-03668 MARCH 30, 1 981 
WCB Case No. 78-05218 

GUS ·BARLAS, CLAIMANT 
E~ohl F. Malagon,·· Claimant•s Atto~ney 
Schwab~, Williamson, et al, Defense Attorneys 
Order on Review 

The em p .l o ye· :i;- , ;,~ e ye r ha e u s e r I see~ s re v i e ~ ~ y ~ h e . 3 o a r ~ •. o '. t n e 
Referee•J order wh~ch found claimaht's psycno1og1cal cona1t1on was 
causallylr~lated ~o his.~ndus~ri?l right hand injury of February 
1 1977 anu remarwed sa10 cla1.m to .it for dcceptance and the 
p;yment bf benefits as required by law. 

-635-

V7hat followed is even more obscure. When the Board re­
opens a cliaira under its ORS 656.278 own motion authority, as it
did in, the 1977 Stipulation and Order, only the Board can then
close that claim.. Yet for no reason apparent in^ this record,
the Evaluation Division issued a Determination Order on August
17, 1979 closing the claim that had been reopened by the Board
on its own motion. This case came before the Referee on a re­
quest for hearing on that 1979 Determination Order.

The Board concludes that the Evaluation Division lacked
authority I to issue that 1979 Determination Order. The Evalua­
tion Division only has authority to close claims under ORS 656.268
By contrast, once ORS 656.278 comes into play, a claim can only be
reopened and subsequently closed by the Board under its own motion
authority!

Since the 1979 Determination Order was null and void, claim­
ant had'no' right to request a hearing thereon. Since claimant
had no right to request a hearing, the Referee lacked jurisdic­
tion to issue his August 29, 1980 order.

As an own motion matter, this claim is obviously overdue
for closure. The Board will submit the' record to the Evaluation
Division !for an advisory rating and then issue an Own Motion De­
termination closing the claim.

ORDER

The order of the Referee, dated August 29, 1980, is vacated,
and claimant's request for hearing on the August 17, 1979 Deter­
mination Order is dismissed.

The August 17, 1979 Determination Order is hereby declared to
be null and void. Claimant's claim is hereby referred to the
Evaluation Division for its advisory rating under the provisions
of ORS 656.278.

WCB Case No. 78 03663
WCB Case No. 78 05218

MARCH 30, 1981

GUS BARLAS, CLAIMANT
E y o h 1 F .
Schwabe',
Order on

Malagon,' Claimant’s Attorney
Williamson, et al, Defense Attorneys
Review

by the 3oara of one
t's psychological condition wasThe employer, Weyerhaeuser, see.<s reviewReferee's order which found claimant's psych ^ ^

causally I related to his industrial right hand injury of rebruary
1, 1977 and remanded said claim to it for acceptance ana Lne
payment of benefits as required by law.^  635 
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--We revi:; rse. The psychological condition is not compensaole. 

The psychological evidence Yn th~ record i~dicates cliimant 
was.cv;iluated by De Coll)·acn in Aprit l<F/9. At t.iiat ti111e, Ur. 
Colbach opi_ned (l) the injury .was a material coi,tributing factor 
to claimant 1 s psychological condition and (2) claimant wai totally 
disaoled. 

Subseqr_;ently, Or. Colbach saw <1 filrn of claimant, cino, by J 

repdrt of May 16, 1979, he changed ~is earlier opinion. After 
v i e w in g the F Ll m , :ie reported c la i man t ' s I) as i c pr ob le m .. ~us 
attitudinal, ~no that. claimant was capable of being hel~ea but had 
arr~ady ma � e up his mind on what he was going to do. 

Dr. Rirr.e1, a ·psychiatrist ,.'examined claimant on May 17, 1979. 
The diagnosis was depressive neurosis and schizoid perscnality. 
The doctor felt that the depressive condition antedated the 
ind~strial injury. He found claimant not self-conscious aoout ~is 
hand . 

. The employer denied compansability of the psychological 
conditi~n on June 4, 1979. 

D r . Co l o c1 c h ,;, a s p r o v i G c d w i t n or . , R i me 1 ' s r e po r t an o i. n d L c a t e d Q.. 
o n Ju n e 5 , l 9 7 9 t h ~J t h e a g re c d w i t n D r . f'~ i m e l ' s cJ i a g n o s i s a n d ' t h a t 9 
(1) claiman~ was not particularly psychologically disabied ns a 
result of his hand injury and (2) claimant had no motivali � n for 
work or re~abllitation. 

or . Lu t her , a psych i at r l s t , e v rJ l u a t e cJ c la i rri"a n t on Ju l; 18 , 
1 9 7 9 an d a l s o r e J d th e m c cJ i c a 1 e v i de n c e . He F o u n d c l a i ill a il l t a 1 k e d 
c.1 ~deat deal iJlJuut "rrnt fecli~~, :good,!' speci,f,ica.lly 11itt1 re~ard to 
h. i s s t om a c h an d e :< t r e rn i t i es . . -. He : b e l i e v e d c l a i ma n t w a s n o t 
interested in p·sychotherapy. or.· Luthe:::-'s. opinion was that 
claimant's significant inju~y precipitated a signific~nt 
depression which 11 at this time in addition to physical infirmaties 
renders him essentially totally disabled." 

or. Crilbach reviewed Or. Luther 1 s report and provideG as his 
11 final opinion" the injury did not mat.erially contribute to 
claimant's 11·pathetic'.' state. · 

·or. Cplbacn on· depos1tion testified in depth about his·cnange 
of opinion. ~e testified claimant had. a pre-existing 
psychological disorder. He was a loner ·and somewnat unhJppy with 
no social r~lationships. Claimant was not psychologically, 
permanently and totally disabled. Dr. Colbacn felt that claimant 
consciously finished "spending" his body for the 11 crumrny 
cnpitalists" who didn.' t take care of l1irn. Claimant was uefinitely 4i 
angry at this employ~r and wouldn't do anything for them ever 

:...636-

We revurse. The psycholQgical condiLion is not compensaole.
The psychological evidence i'n the record indicates claimant

was, evaluated by Dr : Coibach in April 1979. At t.hat time, Dr.
Coibach opined (1) the injury .was a material contributing factor
to claimant's psychological condition and (2) claimant was totally
disaoled.',.

Subsequently, Dr. Coibach saw' a film of claimant, ano, oy a
report of May 16, 1979, he changed his earlier opinion. After
viewing the Film,.ne reported claimant's basic probiem was
attitudinal, and that, claimant was capable of being helpea but had
already maoe up his mind on what he was going to do.

Dr. Rim el,, a psychiatrist,.‘examined claimant on May 17
The diagnosis was depressive neurosis and schizoid persona
The ^doctor felt that the . depressive condition antedated the
industrial injury. He found claimant not self conscious aoout
hand.

;The employer denied compensability of the psychological
condition on June 4, i'979.

1979

his

indicatedthat “Dr. Coibach
on June 5, 1979
(1) claimant was not
result of his hand injury and (2) claimant had no motivarion for
work or rehabilitation.

was provided witn Dr., Rimel’s report ana
that he agreed witn Dr. Rimel's diagnosis and

particularly psychologically disabled as

Or. Luther, a psychiatrist, evaluated claimant on July io,
1979 and. also read the medical_evidence. He found claimant talked
a great' deal about "not feclirvg. good,speci,fical ly with regard to
h'is stomach and extremitie.s. ..He'jbel ieved claimant was not
interested in p'sy c'ho t he rapy . Dr. Luther''s’ opinion was that
claimant's significant injury precipitated a significant
depression which "at this time in addition to physical infirmaties
renders him essentially totally disabled."

Dr. Coibach reviewed Dr. Luther's report and provideo as his
"final opinion" the injury did not materially contribute to
claimant's "pathetic" state.

Or. Coibach on' deposition testified in depth about his change
of opinion. He testified claimant hada pre existing
psychological d.isorder. He was a loner and somewnat unhappy withno social relationships. Claimant was not psychologically,
permanently and totally disabled. Dr. Colbacn felt thac claimant
consciously finished "spending" his body for the "crummy
capitalists" who didn't take care of him. Claimant was oefinicely
angry at this employer and wouldn't do anything for them ever
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n_., Nolt t~at i-,e c~u~dn'~ but that he wouidn!t: The Jo'ctor fel tnat until _the l1t1gat1on was ended, one cou1dn't say what cla rnant pllans to do with his .life.- Getting b·et.ter.-,:•,1.as "giving in 11 to thej employer, and claimc:int was not aboui..,,1 in the doctor's opinion, to "give in." .. 

Dr. cJlbacn found claimant's condition wa~ medically s t a t i on a r y/ ; t h u t · i s 1 h e ca u .l d g e t be t t c r b u t 'he ~, o u l d n ' t a c c e p t it. The _doctor felt th6t claimant's life~tyle had not cnangec at all after the injury from what it was before ~xcept he no lo.nger 
worked. 

We find the believable medical evidence does not sup~ort a conclusio~ that claimant's work injury precipitated tne psychological condition. The ·1acl< of causal coni"lection occomes obvious w~en one compares claimant's present lifestyle witn that preceeding tne industrial injury. The only change that is seen is claim~nt 1 i total lack of motivation for any re~abilitati � n or a. return to/work .. ··,·1e are persuaded that cL.1.imant made up 11is mind he _w.:.is noy going tu work •~Vl~r again and refuses to make any effort _to try. 1;1<-~ are further persuaded .this behavior on the pa:.t of claimant is attitudinal and not .pathological. 
Th . :.-, ! I - • • ~. d l . . . e b0tifG iurtner r1n sour cone us1ons 1n this c8se consisten~ with the language used by the Court of Appeals in \•lilson v. ',·/e'jerrrneuser, 30 Or. App. 403,567 P2d 567 (1977), to 

wit: 

•
1
t:inotionul sL.:tes al U,e lcs5 severe end of ·;:ne spectrum muy reflect anu be sul,ject to clGirnant 's exercis(i or ~ i l l. As such , · t h c ~ , 1 j u r y i s no t ca us a l - - i t me re l y · g i v e· s · 0pportunity for expression of coinrnon work avoidance desires. These ·mental states are not pathoiogica:.., but 

bttitudinal." 
Thi~ is t~e situstion described by Dr. Colbach who felt clairn~nt's behavior id th refusal to try indicates a man who has made up his ·mind to obt,ave as he is behaving and that this behavior is strictlv bttitudinal. This be~avioral patter� is a long-stanaing psych .i at r Ii c dis or cl e r . Thi s behavior me;.' e .l y re f l.e ct s his "norm a 1 11 

reactio~ ~a the situation he finds himself in. Prior to tnis iridustrial injury, claimant had been involved in an automobile accident, and claimant reacted to that situation by selling his car and never driving again, which was also "normal'' behavior for. 
him. I 

Based on the above record, the Board concludes thot claimant's psycholddical conditton is not compcnsably related to his industri~l injury, and the denial by the employer is affirmed. 

The order of the 
its entirety. 

ORDER 

~eferee dated August 8, 1980 is ·reversed in 
, 
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again. Nojc that he couldn’t but that he wouidn/t. The uo'ccor
felt that until the litigation v/as ended, one couldn't say what
claimant p
in" to the
opinion, to "give in

Ians to do with his life. Getcing oetter, ,;wGS
employer, and claimant was not abouu., in the

"g ivinn
doctor ' s

c c e p t
Dr. Colbach found claimant's condition was medically

stationary!; chat'is, he could get better but he wouldn't
it. The doctor felt that claimant's lifestyle hao not cnannec
all after
worked.

at
the injury from what it was before except he no lo.nger

W e find the delievable
conclusion that claimant's _
psychological condition. The
obvious when one compares

lack
when one compares claimant's

preceeding tne industrial injury. The
claimant's total lack of motivation for
return to|work.
he was
to try. we
claimant is

not going

medical evidence does not supporc a
work 'injury precipitated tne

of causal connection oecomes
present lifestyle wit n t h a c

only change that is seen is
any r e la a id i 1 i t a t i o n or a

made up
to make

behavior
We are persuaded that claimarit
to work e v e r again and refuses

are further persuaded  chis
attitudinal and not .pathological.

on tne

his mind
any effort

part 01

The Board furtner finds our conclusions'in this case
consis'tent wich the language used by the Couri: of Appeals in
••ilson V. W e 7 e r h a e u s e r , 30 Or. App. 403, 367 P2d 567 ( 1977 ), to
wit:

'[tmotional states at the less
may re fl L <J I U
will. As such,
0 p jj 0 r L u n i t y for
oesires. These
attitudinal."

be sLihject to
the ill jury is
expression of

severe end oi ’ r n e spectrum
claimant's ex r c i s c of
not causal  it me re 1y gives
common work avoidance

'menLol states are not pathological, out

This' is the situation described by Dr. Colbach who fei'c claimant's
behavior with refusal to try indicates a man v/ho has niade up his
mind to behave as he is behaving and that this behavior is
strictly attitudinal. This iDehavioral pattern is a long stanaing
psychiatriic disorder. This behavior merely refl.ects his "normal"

to the situation 'ne hinds 'nimseif in. Prior to this
1 injury, claimant had been involved in an automobile
and claimant reacted to .that situation by selling his

car and never driving again, which was also "normial" behavior for
him.

reaction
i n'd u s t r i a
accident,

Based on the above record, the Board concludes cna'c claimant's
psychological condition is not compensably related to his
industrial injury, and the denial by the employer is affirmed.

ihe order or
its entire ty.

ORDER
the Referee dated August 8, 1930 is  reversed in
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Case No, 80-689 MARCH 30, .198.1• 
.... · l .... ,; 

CLARENCE H. BLAIR, CLAIMANT '.: -< . 

Brink, Moore, et al, Claimant's Attorney 
David O. Horne, Defense Attorney 
Order of Dismissal 

A re q u .; .·_; t f o r re vi e "fl ha v i r1 g be 2 n du 1 y Fi l e d w i th th <c ,1 or kt :· s ' 
i~oinpensation i3oard in the· Jbove-entitlelj rnatcer by the •C~Jirnar-,t, 
and said request for review now h~ving be~n with~rawn, 

IT IS Tlll:P,Er-OhE OFWEREIJ that the requ,;:.sc for review ;, .N 

o end i r1 g tJ 2 F o re the 8 o a rd i s h fi re o y d i s rn .i. s s e d an cJ the o r o •: , c: f t n e 
Re f e r c e ls !'.in al by ope r,a ti on o F 2. u w . 

Claim No. WD 51562 

NOBLE J. CHASTEEN, CLAIMANT 
SAIF Corporation 
Own Motion Determination 

MARCH 30, 1981 

Tile Board iss,.1ecl its Uwn Molion Order in U,e cJ'.Jove 20t.itleo 
m3tter on .r,over,1b1::· 111, 19lltJ Jnd reopened ci.aimant.'s ciaiir1· for a 
1,' o rs en e d c ,J n di t l on r c l ;, t e d LO hi s i n du s t r i a .L in >i r y o f Cc t. ob e r 7 , 
19 74 .. 

lilC:! cL.1',m i1i',S ncH/ IJer::n sutHnit::ccJ for :_:l 1Jsur1;, ancJ ii.. is L:r1t: 

i'CCOi:1mencJaL ~on of lhc [v;:ilu,Jt.i.o.~,1 .i)ivision ot· ti1c \~orkei.'s' 
Cornpensici01·1 Dl:ipanmi.e:ni.: tr1Jt i::l;;i.tni';:int ·uc ,Jrant1::t'J :;01npc,,s::i~ lon ~or 
tcinpc,rciry Lutal uis;:ilJility r~rurn O'ctotwr <l', t9GC c1nou~F• L,:icc11HJer 
3, 198U ;:rnJ i.:ernpor,ny partied uisc11Jilily r·rorn ul:Cr:rnber '.i, l:Jo(., 
trHJugh LJcCl~mlJi::r 28, 1')80 aml no furUwr ;-1wJrlJ f'or pcr1i1c1:1,~,nt 
p 0 r. L .i a l di ~ 3 £) il i t y . 

Tnc Gou,·d conc\JrS wi.ti1 t:~,c i'ccorri111cnrJ::1tiu11 fur ;,:12rnj.Jor;i~·y t,,r.:;l 
,jis:,1tii.l.ity co1niJ,~11s::,tiein l)ul clisJ1:rci:.:S ·11it,1-1 l/1;:.,t r":cc1mrn1~n(ir:::J 1·u:· 
L cm po r cJ r y p ~1 r t i i1 l d i s ab i .l i t y . . 0 r . Fi l ,j r ·:, :< i , on D ~ c 1~ m b 1; r ·• , l 9 8 O 1 

found C'la:;i·,1~1,1t fit: for J.ight·duty ;:ictivil:·,· ~1.ilh over!1,1r,,c: ... ·iUfl< 

lim.i.:.utiun .::rnd fe.t't ·t1-,at i.n two or tiHt!C ~-11.:~ks ciolmi.liH ,'/\JulrJ be 
,HJdically·:·stationary. Dr. Filarski cloesn't sui)rnit ::inotl-i,:r repurt 

•Jilt.i:.l Feqi·u;Jry 2Li; 1981,':lhich deci,HCS cldilTlJili. 1f1Cdicaiiy 
.·~tationary. The 130.::ird has rece.ived infor::iation tn;:.t c.l,,i;r:ant 
r c tu T n 8 d 1: o :" u l l ti 111 e ',v or k d l: ;;i n c1 s st n ti o r1 on J ;; r· u ,1 r y .l ,3 , l 9 d J . 
Bccaust of Lhe specuL1tiun in Dr. FiL,1rski 's December r1]:1,1.rt .rncJ 
th(; l ,:l t I; n t:: ~; S Of ;1 .i S F i.'I b r U '! r '/ r-e p Ort: 1 l rl (:; :.lo il r tJ f :.': ,~ _l ~ l: 1 ;·, L t t1 e ~ 

c:ompens<1t.inn for t(':,npnrc1ry pa-rtL:d rJisalJi.1.ity s:·1oulcl rur, r'rom • 
D t3 cc m De: r 9 , 198 0 to J ,:1 nu ;:i r y .l 7 , l. 9 81 1 inc 1 u" iv e: • 

1 T IS SO URDi::f../EU. 
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VJCB Case No, 80 689 MARCH 30, .198,1: #
CLARENCE H. BLAIR, CLAIMANT
Br5nk, Moore, et al, Claimant's Attorney
David 0. Horne, Defense Attorney
Order of Dismissal

A requoLt for review having been duly filed with the workers'
Compensation Board in the'above entit1ed matrer by the  claimant,
and said request for review now having been withdrawn,

IT IS THllREFOflE ORDERED that the requesc for review
pending uefore the Board is hereoy dismissed and the ora .'r of
Referee is final by operation of law.

tne

Claim No. VD 51562 MARCH 30, 1981

NOBLE J. CHASTEEN, CLAIMANT
SAIF Corporation
Own Motion Determination

Tne Board issued its Own Motion Order in the above en t itled
matter on .November Ih 1980 and reopened claimant's claim' for a
worsened condition reiated to his industrial injury of October 7,
197A. •

Tne claim has now been submitred for clusuri^, and it is me
rocomirnenda L i on of Lhe E va 1 ua t i o.n • D.i v is i on o.f the Workers'
Comp en'se t ion Depa r'l men t that c'ia.iman t ‘be  j r a n t c’ o coin per, so t i on fp r
tempurary mtal disability from October , 1980 . t nrougr, .'ecemper
3, 1980 and temporary partial disability frofii December 9, 1980
through December 28, 1980 and no furtiier award for permnnont
pa r.L ia 1 di jab ii i ty .

#

Tne Boa
d i s a b i .1 i t y
temporary p
f 0 L' n rj c i a :i ivi
1imic d cion
(’i e d i c 8.1 1. y m
u n t .i 1 F e b r u

, s t a i: i 0 n a f y .
r e t u T' fi e d r. o
Because of
the la cones
c 0 m p e ri s a c i o
Deccmpcr 9,

rd concurs wiiii the reeornmenda cion for cemporary Cucal
compensation but disagrees witti that recommeciued fo r
rirtiai disability.  Or. Fiiarv.ki, on December I, 1980,
not fit for light'duty activity with overheusf;  wor ^
aneJ felt that in two or tiireo weeks ciaimani .vould be
tationary. Dr. Filarsk.i doesn’t submit another report
ary 2b; 1981_which declares claimant inedicaliy

The Boa.rd has received in f o r:iia t i on mat cla imiani
fulltime work at a gas station on Jrimary 18. 198i.

Lhe speculatiofi in Dr. Filarski's December rcp'j.rt and
s of h i s Fob run ry r eport , the Board feels mat c h o
n for te.nporary partial rJ isaU t..l ,i ty should run from
19'80 to January 17, 1981, inclusive.

IT IS SO ORDERED.
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WCB Case No. 79-07643 MARCH 30, 1981 

STANLEY FOUNTAIN, CLAIMANT 
Dan O'Leary, Claimant's Attorney 

I Lawrance L. Paulson, Defense Attorney 
Amended Order on Review 

Tnis a111:~ncied ord~::r .is to cqrrect the Order of° Dismissal dated 
p ~ c e ,i1 tJ ;~ f .3 O , 19 8 O w h .i c h , cJ u e t o a n i n t c r n .::i l e r r o r , o m i t t e d 
r:: la i man t I s a t to r n e y from t n e m n i 1 in g 1 i s t , a 11 ow in g the a p :J ea l 
rights £0 expire. 

Th .·! \ ,i . 'J . ~ r·,· . L l S / 111 i~ il u e O I_ l' I.J 8 r IJ , u l S Ir\ l S S d . 
,_ ,_. Ji ' h ' . . ,_ t '--o Lfk' t.1ai::e s ovrn ne1ow, ,·e.1nsi..a es 
servicel_on U1e claimant's :1:.:.torney. 

IT IS SJ ORDERED. 

,:iln en cl:-.~ .o u r Ord e .r o r 
the appeal rights, 

Jism.issal 
ar,:i shqws 

0~ October 13, 1980, the claimant and his attorney 
~ntered into a stipulation which granted him an additional 
award 9f permanent partial disability equal to 96° for 30% 
unsche9uled disability, provided the award be paid in a lump 
sum and granted the claimant's attorney a fee out of this 
increa~ed award and dismissed the claimant's request for a 
hearing. This stipulation was approved by Referee Gemmell • 

. s!bseq~ent to the approval of the ~tipulation, the 
claimartt retained a different attorney, and on November 12, 
1980 requested the Board set aside the stipulation and set 
this c~se for a hearing on its merits. The claimant contended 
that ~l the time the stipulation was entered into, he was 
unable/to work. Further, the claimant forwarded a report to 
the Board from Dr. Hoff in which the doctor stated he felt 
that claimant had moderately severe disability and was 
unable/to work. 

On November 17, 1980, the employer/carrier advised the 
Board that it objected to the claimant's .request. The 
employkr/carrier contends that any rights the claimant may 

I 
have are under ORS 656.278. Further, they contend that the 
stipul~tion is a final order and does not have any appeal 
rights] to it. They request the Board dismiss the claimant's 
requesj for review. 

The claimant, by and through his attorney, on December 
I • 

9, 198p,_ advised the Board that he was relying on the case 
of Schultz v. SAIF, 252 Or·211, 448 P2d 551 (1968). 
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WCB Case No. 79 07643 MARCH 30, 1981
STANLEY FOUNTAIN, CLAIMANT
Dan O'Leary, Claimant's Attorney
Lawrance L. Paulson, Defense Attorney
Amended Order on Review

Tnis auiendod order is to correct the Order or Dismissal dated
Decemoer 30, 1980 wnicti, due to an internal error, omitted
claimant's attorney from Lne mailing list, allowing the apoeai
r i g h t s 10 e X f:) i r e .

This Amended Order ot Dismissal amend: : .our
to the date shovin !seiow , ric instates t [se appeal
s e r V1 c e

IT

0rJe,r of D1 sm,issa 1
rights, afun shows

on the ciaiman
S SO ORDERDO.

ri 11:0 r n 0 y .

On October 13, 1980, the claimant and his attorney
entered into a stipulation which granted him an additional
award of permanent partial disability equal to 96° for 30%
unscheduled disability, provided the award be paid in a lump
sum and granted the claimant's attorney a fee out of this
increased award and dismissed the claimant's request for a
hearing. This stipulation was approved by Referee Gemmell.

Subsequent to the approval of the stipulation, the
claimant retained a different attorney, and on November 12,
1980 requested the Board set aside the stipulation and set
this case for a hearing on its merits. The claimant contended
that at the time the stipulation was entered into, he was
unable]to work. Further, the claimant forwarded a report to
the Board from Dr. Hoff in which the doctor stated he felt
that claimant had moderately severe disability and was
unable to work.

On November 17, 1980, the employer/carrier advised the
Board that it objected to the claimant's request. The
employer/carrier contends that any rights the claimant may
have are under ORS 656.278. Further, they contend that the
stipulation is a final order and does not have any appeal
rights] to it. They request the Board dismiss the claimant's
request for review.

The claimant, by and through his attorney, on December
9, 1980, advised the Board that he was relying on the case
of Schultz V. SAIF, 252 Or 211, 448 P2d 551 (1968).
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We 'have reviewed the contentions of the parties in this 
case and dismiss the claimant's request for review. we.find 
the claimant's request is without merit. The Schultz case 
relied upon by the claimant held that if, on the face of the 
record, the probability of an inaccurate award was found, 
the 'Board could remand the claim to the Hearings Officer fer 
further determination-of claimed liability although the 
original award was based on an agreement of the parties. In 
this case, we do not find that on the face of the record 
that the award of compensation granted to the claimant in 
the stipulation was inadequate. Therefore, .the Board denies 
the claimant's request that the stipulation entered into and 
approved on October 13, 1980 be set aside and that this case 
and claim be set for hearing before a Referee. 

ORDER 

The claimant's request for review dated November 12, 
1980 is dismissed. 

- __ .. _ ·---- ,. 

Claim No. B 96609 

ELMER HICKEY, CLAIMANT 
Welch, Bruun & Green 
SAIF Corporation 
Own Motion Order 

MARCH 30, 1981 

... 
Cla-imant, by and thrOU(Jh his atto1-nL:y,.r1.cq1.w:.,t_cd on Apri.l'l7, 

l 9 e o t h a t t h c O o c1 r cl 2 x e r c i s i:~ i. t s o ·w n m o U o n j u r i s cJ L c t i o n p u r s u a n t 
t o t h e p r o v i s i o n s o f O ,~ S 6 5 6 . 2 l n i1 n ci r' e o p c ., h i s . c 1 a i m f o :: a ','/ o r -
seneci condition re:ated to his industrial injury of Det. 4, l9ci4. 

Tne l:3o;:irL~ founri Lhe evirJer1cc prese:nl1!,d insur'ficienl ·.1J r8ach a 
de t c rm i n a t i ci n ;1 n t.l , i , t t-'1 e .i 11 t c r cs t o f cJ l l p c1 r t .i. :~ s , re fl~ r r L~ ,r.J U1 .i s 
matter to t!1e Hc:,rin~is Division to bL: hc,,1rcJ uy a :~cf'•lI;•~i:' p~:- ,:.rn 
l}1i r1 Mo t i o 1-1 O r d e : i~ e r c, r r j ,7 (J T o r He a r i'r 1 g · rt 1 t c J M a y 9 , l 9 S U . 

lr1 ,': h ,>1 r i nq ·,·1 c1 :~ subs 1~ q u F: n I: L ',/ r1 el d on J i.lrl u J r y U , 1) J l in u t ~ c 
lkfr:tce transmitted his rccomrn1~ncJ0Lion to tile Board on· Jar1uar'/ :50, 
1981; 

The:'. lJOiil·d, havinu l't.'_:;J(J tn(; .tr;1n:·,r;ri1Jl._1Jf' c1·1·(,' ~)[OCi';t:U.L 1 i'•:1,;, r.1')8 
111f~dict1l cv ·, dr.nct; o :- record .-:i1ir.l tli,_: i,c:'u r,:i:""1 '..; c·,!..;Drn:n1.;1·1iJ;, L ~c1,1 
c on c 1 u d c s l il .:1 l i: i1 e c 1 cl L rn c:1 n I: , i ~; c 11 t: l t l i! u 1: iJ J n ;.1 w u r 1j o f / 0 ~& l o s :, u f 
an arm for unschedulerJ disability . 

·-

ru:·tlH?i', ~i,~ Gu,H·.] Uf':Jl~S u1,3t the Fil:.ld Serv~ces Di.vi.si•or: of tit 
l he ·,•;or k er s I Comp er, sat .i. on O c iJ art m c n t co 11 L ,Jc y c L:::d. rn 3 n t an CJ ·ma:-: c 
e v e:: r y '::! f f o r t. p o s s l i-i l e f _o r s om e t y p e o f r L1 t r ci i n ·1 n lJ o r j o l.J ;.i 1 a c e me n t 
cl 5 Si S Lrn Ce f Or th i S ,cl a .i. rn <.l n l . I 
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We have reviewed the contentions of the parties in this 
case and dismiss the claimant's request for review. We find 
the claimant's request is without merit. The Schultz case 
relied upon bv the claimant held that if, on the face of the
record, the probability of an inaccurate award was found,
the Board could remand the claim to the Hearings Officer for
further determination•of claimed liability although the
original award was based on an agreement of the parties. In
this case, we do not find that on the face of the record
that the award of compensation granted to the claimant in
the stipulation was inadequate. Therefore, the Board denies 
the claimant's request that the stipulation entered into and 
approved on October 13, 1980 be set aside and that this case 
and claim be set for hearing before a Referee.

ORDER
The claimant's request for review dated November 12,

1980 is dismissed.

#

Claim No. B 96609 MARCH 30, 1981

ELMER HICKEY, CLAIMANT
Welch, Bruun & Green '
SAIF Corporation
Own Motion Order

Cla imant, by and thi'ourjli hir. a 11 o rniv/, , ru qui.’b lot! on April'17,
1980 chat: ihe Board exercion its ov;n moL.ion jurisdiction pursuant
to the provisions of QR5 636.278 and reopen his claim for a wor­
sened condicion related to his industrial injury o?' Dec. 6, 1964.

Tne Board found the evidence presented insufficient to reach a
determination and, in the interest of all parties, referred this
matter to the liearinus Division to be lu:.;ird by a deferoc per an
Ov/n Motion Order Referring 'for Heari'ng  anted May 9, 1980.■

Ihe hen ring was subsenuent ly iieid on Januory 8,
ileferee transmitted liis recommendation to the Boa rc
19 81:

l98i anu the
Board on January 30,

Th a Board, having reau the .t r nns c'r i |j i. . o f tn o procecuin’i;p
inedicai evidence of record aiid the Re f e ri;e*“'s Ln;eoiniiien'.Jn L
conduces that the claLdiant M$ i mtitleu to an award of 7 0%
an arm for unscheduled disability.

os

■10

0 f

Further, the Boaro urges tnat the Field Services Division of
t.he Workers' Compensation Department contacy claimant ana maKe
every effort possiiile for some type of retraining or job placement
assistance for this  claimant. , ; . '
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•~; ;1Ltorn,-:y i.s qr;tnL.::d ,1~ .. a 1:,:.1~:.nn,1:-,l;-:; c1::tdr1·n:y f'ce 
i.:h8 su111 off, (,(JU 1J11t ui· thr~ i.;1c·rl:.•;:i~·.cd ;J':::1i•1j 1Jr,J1Ht:u uy t:n.t:, urdt;;:. 

WCB Case No. 80-4990 
WCB Case No. 80-3037 

MARCH 30, 1981 

JAMES HYDE, CLAIMANT 
Richard K~opp, Claimant's Attorney 
Lang, Klein, et al, Defense Attorneys 
Order on Review 

! The SAIF Corporation (SAIF) seeks Board r~view of tne 
R e f e r e e 1 s1 o r r:J c r w t, i c h · t c m a n d 1~ d c 1 a .i 111.i r I t I s c l a i rn :: o i t f o r 
acceptanc1e and pa 1ment of compensat.iun to which claimant -is Rntitled and assessed a penalty against it for unreasons?iY 
ref us in[.J to pay compensat.i·on. 

SAlF contend~d that claim~~t's cbndition was actually a 
~on tin u-i n g prob 1. cm re.la t e d to. h .is 19 6 2 · o r 19 71 in rJ us tr i a l 
injuriesJ For thi5 renson, Scott Wetz~l Services was jo~ned as a 
part:,· to 1~:~e proce~rJ.ings_ \)efore th~ Referee. Howevert no claim 
nad been r1lr~d aga:i.ns_t tne;n by cla.1mi:1nt. · 

j. . 

liH:! Bo,1rd conc•:rs with the Heferee's lindinq thal cl':li.1nant 
sus·taint"::ci a coinpt:nsal)lr; rlL;'fv'. i.njury on r~ovl:::n:Jer 7.t,, 1979. The .:.ay 
testimon} and the medical evidence overwhelmingly supports this 
conclusion. . 

I . . we have n6 statutory grounds for assessin0 a pen~lty jg8inst the S~"\l FI for their "unreasonable den.iril," as cla i:nant. contends. 
'.·le could o.:::~;•J~s ;;; penalty for the ?AIF's Late denia.l, bu:. c1a·1,,1ant f'ailed to raise tnis as an issue. We feel the record infers that 
s I~ I F u :i. ci I n o t m a k e t h e r 1:; q u .i r 1'! cJ µ a y m 2 n t s o f t e m p o r a r y t o t a .i. 
Jisability compensation, but there is no evidence in the file to 
.i.ndi_c;:1(.el one way or the oti1er. We find ti1at claimant has the 
uurden of proof j_n ;:his m3tt1:!r. He r;.'"Jisi:::d the issue and f'ail,;d to pursue· it.-. Therefore, no penJltles ure Lncilcatl;u ln thi•3 :nattE::r. 

Of..DEl1 

That port.ion of the order whicil granteci a penalty is iCVersed. 

The Demaind~r of the ord~r is affirmed. 

Clai1L1-nt 's attt:irnCJy is herel)y qranted the sum of $3.SO fur ni.s ser~ices at this Board review, payable by the SAIF Corpor~tion. 
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Cl a .1 f;i;in' r, ;i i. lo r r)o y
L hu 3 urn u f • 'ijf',fji) j j i: o i'

L T IS

Q i;ari L0ij as
[ n C'r a a 3 0 cl av;

ia,M.':,()na'n io a :: Loi’r.ivy Too
1 i' I j ij I' ;j n Iu u y i: ri .1 3 o r u e

SO 01\00i•:Iij.

WCB Case No. 80 4990
VCB Case No. 80 3037

MARCH 30, 1981

JAMES HYDE, CLAIMANT
Richard Kropp, Claimant's Attorney
Lang, Klein, et al, Defense Attorneys
Order on Review

Tne SAit Corporation (SAIF) seeks Bororcl review of tne
Referee's order which ■rcmorided c 1 a imn 111 ' s claim l:o it for
acceptance and payment of compensation to which claimant  is
e n L i 11 e d
r e f u s I n y

and assessed a penalty against it for onreasonao
to pay coinpensa 11 on .

SAlr contended that claimant's condition was actually a
continuing problem related to.his 1962 'or 1971 industrial
1 r. J u r i 0 s
party to
had been

For this reason, Scott Wetzel Services was joined as a
the proceedings before the Referee. however, no claim
filed against tiiem by claimant.

Board concurs v/iU'i iiie Refere inding that clelitiaiit
suscained a coinpcnsal:)!^ [icw. Injury on ['Jovoinoer 2c;, 1979. The lay
testimony and the medical evidence overwhelmingly supporcs this
conclusiori.

We have no s t a i:u to ry grounds for assess iI'ln a pena 11y ga ins t
the SAIF for their "unreasonable denial," as claimant, cor.tends.
'We could assess a penalty for Clio SAIF's late denial, bus claimant
failed co raise tnis as an issue. We feel the record infers chatSAIF i;!id|noi. make the required payments of tefnporary total
.iisability compensation, but there is no evidence in tlie file toindicate I one way or the other. We find tliat claimant has the
ourden of proof in ufiis matter. Me raised the issue and failed to
pursue it. . Therefore, no penalties are Inciicatea in this matter.

ORDER “ ' ■

li'ie order of tne Re f e reC da to c Sepieinber 8, 1980 is inoijifieO.
That portion of the order whicii granted a penalty is xeversed.
The remainder of the order is affirmed.
Ciaima nt's attorney is hereby tiranted the sum of $3.30 for nis

services at this Board review, payable by the SAIF Corporaiion.
 641 
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Ca~e No. 79-10,215 MARCH )U, 1981 

CURTIS A. LOWDEN, CLAIMANT 
Robert L. Chapman, Claimant's Attorney 
William Replogle, Defense Attorney 
Order on Review 

Reviewed by the Bbard en bane. 

The Insurance Company of North America (INA) seeks.Bo~rd 
review of that portion of the Referee's order which found.the 
claimant established good cause for his failure to file a ·request 
for hearing w.ithin 60 days after t:1e denial of his claim l1y INA 
and its insured, .Husky Industries. 

Cl~imant injured his back in November 1978 wnile wor~ing for 
Your HandymHn Mobile Home Service, which wHs insured by SAIF. The 
~laimant subsequently changed jobs. ·The claimant injure � nis back 
in June 1971 while working for Husky Industries·, which w~~ insured 
by INA. The Board agrees with the Referee tnat claimant's 1979 
injury is a new injury that is the responsibility of .INA Jnd its 
insured, rather than an aggravation of claimant's 197S injury 
which woulo be the responsibility- of SAIF and its insured. 

The dispositive issue is whether claimant has establLshed good 
cause for filing his request for hearing more than 60 days afte: 
INA denied responsibility. 

Th~re is no significant dispute about the facts relev~nt to 
the timeliness issue. INA's denial letter stated in the usual 
form that claimant had to request a hearing within 60 days if ne 
was dissatisfied. The claimant admitted receiving, reading and 
understanding that denial letter. If this is all there were to 
the case, i: would oe hard to imagine good C8use for requesting 
11earing beyond 60 days. 

There is more, however. INA's denial was based on tne sole 
ground that claimant's 1979 problems were an aggravation of his 
197S injury, for which SAIF was responsiole. See .OAR 436-83-120 
( 1' ••• the notice of denial shall specify the factual and legal 
reasons for denial ... "). The claimant then telephoned INA. A 
claims representative elaborated· on the denial by telling claimant 
to call SAIF and -gave him a telephone num~er. Tile claimant c2illed 
s A I F a s s u g g e s t e d • He w a s to l d t ha t SA I F. w o u i d II c he c k i t o u t fl a n d 
respond to him by letter. 

-642-
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WCB Case No. 79 10,215 MARCH 1981

CURTIS A. LOWDEN, CLAIMANT
Robert L. Chapman, Claimant's Attorney
William Replogle, Defense Attorney
Order on Review

Reviewed by the Board en banc.
The Insurance Company of North America (INA) seeks.Board

review of that portion of the Referee's order which found.the
claimant established good cause for his failure to file a  request
for hearing within 60 days after tne denial of his claim uy INA
and its insured, .Husky Industries.

Cl.aimant injured his back in November 1978 wnile working for
Your Handyman Mobile Home Service, which was insured by SAIF. The
claimant subsequently changed jobs.  The claimant injureo his back
in June 1979 while working for Husky Industries’, which was insured
by INA. The Board agrees with the Referee that claimant's 1979
.injury is a new injury that is the responsibility of,INA vcnd its.
insured, rather than an aggravation of claimant's 1978 injury
which woulo be the responsibility•of SAIF and its insured.

The dispositive issue is whether claimant has established good
cause for filing his request for hearing more than 60 days after
INA denied responsibility.

Thure is no significant dispute about the facts’ relevant to
the timeliness issue. INA's denial letter stated in the usual
form that claimant had to request a hearing within 60 days if ne
was dissatisfied. The claimant admitted receiving’, reading and
understanding that denial letter. If this is all there were to
the case, it would oe hard to imagine good cause for requesting
nearingbeyonddOdays.

There is more, however. INA's denial was based on tne sole
ground that claimant's 1979 problems were an aggravation of his1978 injury, for which SAIF was responsible." See .OAR A36 83 120
("...the notice of denial shall specify the 'factual and !egal
reasons for denial..."). The claimant then telephoned INA. A
claims representative elaborated on the denial by telling claimant
to call SAIF and gave him a telephone number. Tne claimant called
SAIF as suggested. He was told that SAIF would "check it out" and
respond to him by letter.
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slubsequently issued a fo; 1nal denial, taking the position 
that clair~ant 1 s 1979 proble1ns were 11ot ar1 aggravation of nis 1978 
i n j u r y , , b u1 t i n s t e a d a n e w i n j u r y , a r1 d t h u s t he re s p o n s i b i.1 i t y o f 
INA. See,.IOM;: 5j6-63-l20, supra. Tl1is.clenial was sent lo an 
incorrect address. The claimant received- it about the en � of 

- October_19i79·aft:r it w~s _forwarded t? ~im .. The_claima~t's 
re q u e s t f o r n ea r 1 n g on o o t n I NA ' s a e n 1 a .1 a n o SA I r I s 1j e n 1 a l w a s 
received dy this 5oard on November 29, 1979. That was ;ome 92 
days after the date of INA 1 s denial. 

I -

In shJrt, we have here a situacion involving a dispute between 
two insurJncc companies, nelther of which has ever contend~d that 
claimant•~ 1979 problems are not compensabi~, and both of which 
originall~ contended the responsicility for compensatio~ lay with 
the other/company. Caught in this cross-fire, cl~imant followed 
1 rl A ' S s.u Q Q 8 St i On and pf O Ce e de d t O pf O Ce S S hi S Cl 3 i m VI it h 5 Al F 
after !~Ajs_derial~ Du~ ta SAIF's us~ of an inc?rrec~ ~dd~e~s and 
tl1rougn n0 tault or c:la1rnant 1 he rece1vcd no notice at :::,Air's 
denial.un~i1 more ihan 60 days after INA's initial denial. 

. I . - . 
I . . - - . . . 

ORS .656.3l9(l)(a) requires that a request for hearing be filed 
not_later1t~an th~ 60tt1_ua~_aft~r ~h~ cl~imant _w~s n?tified of the 
denial of n1s claim. OHS b56.319(1)(b), stated 1n tne· 
,J i s j u n c t i v e , p e r in i t s a r e q u e s t f o r n e a ri n g t o b e f i l e d u p t o 18 0 
da/s af"tet notification of denial if "the claimant establishes at 
the hearih~1 that there was good cause for failure to file "the 
request by tr1e 60th day after notification of denial." 

Tr1ere) are· a large numbe~ uf appellate decisi"ons, .mostly at tne 
Court of Appeals level, interpreting this statute. The parties in 
chis easel rtc'ly on ~arious of those _decisions. _ Tne ~a:ties fail to 
note, nowever, that a more recent ~upreme Court dec1s1on nas 
reduced the 'precedential value of the earlier decisions. 

In Br!owr. v. EBI Companies·, 289 Or. 455 (1989), tne Supreme 
Court held 

111 Q o o d ca us e ' u· n de r OHS 6 5 6 . 3 l 9 (l ) ( b ) i s 
not a matter of 'discretion' but of agency 
judgment in the sense stated in McPherson 
v. Employment Divis3on, 2_85 OL 541, 591 P2d 
1381 (1979). 11 289 Or. at 460 n 3. 

Mc?herson r,F~ld that the term 11 good cause 11 appearing in .tr·;e 
0nemployment compensation statutes was to be defin~d, as a policy 
matter, dy the agency-entrusted with adrni.nistration of those 
statutes,! rather th~:rn_ by the _judiciary .. i3rown extends tr1at rule 
to the wo,rkers- 1 compensation area. The def,inition of "gou,J cause" 
under ORS 656.319(l)(b) is thus for the Workers' Compensation 
aoard, a~d we are not bound by pre:Brown appellate decisions. 

-643-

m

m

SAIF subsequently issued a fo:nal deiTial, taking the position
that claimant’s 1979 probie[ns were not an aggravation of nis 1978
injury, but instead a new injury, and thus the respons ib i,l i t y of
INA. See, OAR 536 33 120, supra. This denial was sent to an
incorrect address. The claimant received it about the eno of
October 19| 79'after.' it was forwarded .to him. The claimant's
request for nearing on botn [NA's denial and SAIF's denial wasreceived tly this Board on November 29, 1979. That was some 92
days after the date of INA's denial.

In short, we have here a situation involving a dispute between
two insurance companies, neither of which has ever contended that
clairnant's l97 9 problems are not compensable', and both of which
originally contended the responsioility for compensation lay with
the other I company. Caught in this cross fire, ciaimant followed
INA's suggestion and proceeded to process his claim with SAIF
after IHfX's denial. Due to SAIF's use of an incorrect address and
through no fault of claimant, he received no notice of SAIF's
oeniai untii more than 60 days after INA's initial denial.

ORS .656.319 (1 ) (a) requires that a request for hearing be filed
not later than'the 60th day afte.r the claimant was notified of thederiiai of his claim. ORS 656.319(1)’(b), stated in the' 
disjunctive, permits a request for nearing to be filed up to 180
days after notification of denial if "the claimant establishes at
the hearing that there was good cause for failure to file 'the
request by the 60th day afrer notification of denial."

There are a large number of appellate decisi'ons, mostly at tne
Court of Appeals level, interpreting this statute. The parties inthis case| rely on various of those decisions. Tne parties fail to
note, however, that a more recent Supreme Court decision has
reduced the 'precedential value of the earlier decisions.

In Brown v. £31 Companies', 289 Or. 455 (1980), tne Supreme
Court held

"'good cause' under ORS 656.319 (1 )(b) is
not a macter of 'discretion' but of agency
judgment in the sense stated in McPherson
V. Employment Division, 285 Or. 54i, 591 P2d
1381 (1979 )." 289 Or. at' 460 n 3.

McPherson' held that the term "good' cause" appearing in tne
unemployment compensation statutes was to be defined, as a policy
matter, by the agency entrusted with administration of thosestatute.s,I rather than by the .judiciary., Brown extends trial: rule
to the wo"kers ' compe'nsation area. The ' de f ini t ion of "goou cause”
under ORS 656.319 (i ) (b ) is thus for the Workers' Compensation
Board, and we are not bound by pre Brown appellate decisions.

 643 

• 



        
      

               
  

   
    

  
 

                            
       
       

        
   

 

 

  
   

      
         

             
            

             
  

    
   

          
            

             
         

  
 
 

   

          
           

          
            
        

  
         

            
 

           
           

            
            

    
      
          

           
           
         

   
               

           
           
      

exercising that responsibility, this agency is not 
foreclosed From following persuas1ve judic·ial analysis. 1n both 
I· I an n 21 v . Mc r: r 1~ w Br o s . Sa w M i 11 , 4 4 Or . A p p . l 8 9 ( l 9 e Cl ) , i'1 , 1 Ll C ~1 l U e r 
v. H1iqhes ;:lf1d UidrJ, /J Or. Aµp. 66 (197S), the Co_urt of Aµpeals, 
i. ri d i c a t e d t h a t a c l a i ma n t s ho u 1 d no t b e p e n a l i z e d w he n he i s 
caug~t in a cross-fire .between two insurance carriers, each 
claiming that responsibility for tne claim rests with the other. 
The ~oard finds that reasoning to.be here applicable and cogent. 
Factually, we fina that the reason for claimant's having requested 
a ·he~ring more than 60 days after INA's denial was due to his 
ou~suing his claim with SAIF as suggested by INA. Legally,··ano as_ 
a policy matter, we conclude that is good cause.for the amount of 
delay here in question (32 days). 

Contrary to the assertion in the employer's brief before the 
[3oard, Saltmarsh v. SAIF, 35 Or. App. 763 (1978) is not relevant. 
T11 that case, the request forhearing was filed more than 180 days 
after the denial. That request came too late under ORS 

:656.3~9(l)(b), regardless of the cause for the delay. The request 
for hearing involved in this case, by contrast, was made less than 
180 day~ after th~ denial; the same_ statute tells us the request 
was timely if there was good cause for faifure to file within 60 
days. As previously indicated, we conclude that there was good 
cause for the delay. ft 

\'i'e con c l u de w i th an obs er vat i or, about the Re fer e e ' s h D n d l i r, g 
of the good cause issue. During tne course of the hearinJ, the 
F:e f e r1e e stated: 

"1 arn ruling that the claimant did have good cause for 
the delay beyond the 60 day period before he filed his 
request for hearing. I will more sp·ecifically dwell on 
that issue at the time I issue my written Opinion ana• 
Order. 11 

Perplexingly, the Referee's. Opinion and Order states: 

The Referee made his decision on the defense issue of 
failure to file a timely ·request for hearing at the time 
of the hearing and stated his reasons and ruling on the 
recard. I feel it is unnecessary to repeat _those 
sta c:ements ... " 

In. short, at the time of the hearing; the Referee-stated that he 
intended to explain his reasons in a wri~ten Opinion and Order, 
but ih that docume8t the Refere~ claimed to ha~e alieady stated 
his reasons on the record. 

-644-

In exercising that responsibility, this agency is r
foreciosed from following persuasive judicial analysis.
Manna v. Met row Bros. Saw Mill, 44 Or. App. 189 (1980),

m
no

__ Men rowHughes ariJ Bros
Ladd 29 Or. App.

44
66

App. 189 (1980),
(19 78), tI'le Court of

In both
and Colder

,,_ _ _ _ _ _ _ _ _ _ _ _ , , > b i y , u I e u 0 u r c 0 T Mindicated that a claimant should not be penalized when he
caught in a cross fire between two insurance oc
claiming that responsibility for tne claim r
The Board finds that reasoning’ to.be here ap
Factually, we find tha

than 60

Appeals,
is

carriers, each
rests with the

applicable and
other.

to.be here applicable and cogent,
we find that the reason for claimant's having requested

a 'heading more than 60 days after INA's denial was due to his
pursuing his claim with SAIF as suggested by INA. Legally and as
a policy matter, we conclude that is good cause, for the amount of
delay here in

as X, we conclude that
question .(32 days) .

Contrary to the assertion in the employer’s brief before the
Board, Saltmarsh v. 5AIF, 35 Or. App. 763 (1978) is not relevant.
In thiat case, the request for hearing was filed more than 180 days
after the denial. That request came too late under ORS
•6'5 6 .
for
180
w a s
days

3,19(l)(b), regardless of the cause for the delay. The request
hearing involved in this case, by contrast, was made less than
days after the denial; the same.st atute tells us the request
timely if there was good cause for failure to file within 60

As previo.usly indicated, we conclude that there was good
cause for the.delay #

We conclude with an observation about the Referee’s handling
of the good cause issue. During tne course of the hearing, the
Referee stated:

"1 am ruling that the claimant did have good cause, for
the delay beyond the 60 day period before he filed' his
request for hearing. I will more sp eci f ical ly dwell on
that issue at the time I issue my written Op inion and^
Order. " . .

Perplexingiy, the Referee's. Opinion and Order states:
The Referee made his decision on the defense issue of
failure to file a timely 'request for hearing ar the time
of the hearing and stated his reasons and ruling on the
record. I feel it is unnecessary to ,repeat .those
sta uements..." '

In short, at the time of the hearing, the Re feree • stated L hat he
intended to explain his reasons in a wri^ ten Opinion and Order,
out in that document the Referee claimed to have already .stated
his reasons on the record. • .

m
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Uoa::J lle.l.Leves it is r~ntir:dy proper for z, i,e.fen~e to 
orc1lly e;.;plain his or 1,er reasonir,g and analysis on_ the record. 
The writtdn order required by ORS 656.289(1) could then 
incorpora0c those otul comments by reference. S2e jtate v. 
Jorinson/Im1el, 16 Or. App. 560, 571 (1974). But it remains 
de s i r a b 1 e J t u i1 a v e t t1 e r\ e f' e re e ' s an al y s i s s t a t e d e i t h e r o r, t he 
record or /in a written order; it is unseemly for the Referee tb 
decline to do so in the former context on the grounds that it is 
going to de done in the latter, and then to fail to do it in the 
latter co~text on the erroneous grounds that it has been done in 

I 
che former. 

ORDER 

The Referee's order dated April 11, 1980 is affirmed. 

Ciaimlnt's attorney is awarded as and for a reasonable 
attorney fee the sum of $500, payable by INA, not payable f(om 
claimant•~ compensation. 

WCB Case No. 78-10097 MARCH 30, 1981 

JOE MEEKER, CLAIMANT 
Emmons, K~le, et al, Claimant's Attorneys 
Lang, Kle~n, et al, Defense Attorneys 
Order on Review 

Re v .i ~ ,: t: '.I o y t ; w G o a r Li t : r 1 b c1 n c . 

CL:itr:1,1.1L. se1'1<3 i3oi'lrrl rcvie;-.-1 i.J,' thl.: 1-,:i,ft,;:-,;;1.;'::; ur-1-1,:r. Ph: ·s:.;ui:: 
i.s c.lalr.ic1n1L ':., en:: i.:.: lc1;1ent, ur1cJ:2r ~111 autho,·i1-1..:d /Jf01.:J'raiil e,;' 
vocai:.inn,:i.il u;;12t:Ji: itation, to re1m~u1.s1?.n1l:nt for travel c,::,,:nsL~:::; 
uet1"1er.n r,i.<; ilo,ilc i.r1 i'iewpoL·t .Jnu L.i.nn-Ucr1ton C.-irrimunity cn:\eqr; 

I • ' . . . . - . 
wr1ere 1-,c: ·\·/u3 1_;rlfOl.1erJ 1n d Sinc:111 ,:nuu,c i·,:pdlC-· COUI'Se, O:' .n 1:l12 

· ,d t e n1 ;) t i v11·c , e n t .i t. L e :n e n t t o 3 r c n t a l a 11 ow a n c e t o i i v c r, ,:: :::i :- tr·, -~ 
C O l 1 t~ i_;~ I.~ • 

h1:"· i~8f~rec dc,,·1~Gd liH; r 1.:qu8sceJ rel.ici.,. l11c fjoarc.l reve:rs:::s. 

~· . I . t . ' . . . . l . ~ . f 1n1s c.;:1<,•c: uocu1n,:n·s ·1.:·p· excess1v2 "1ucJi.C1a,.L:~c11..lor1'' ,:; 
~: , Jc e: ,_; ,.:; i 11 d s '.) :_-, 1 or,.: UH; l·k .:1 , i r~, Cl s O ·: vi s i o ;1 ci n d L h c d,J a_;_- u . Tl 1 e 
RC:: ( e r es- ,•1 ci ·,. . , ; il y c Llll cc r n e rJ J 1J rJ u t . 11 c: pp l.i c a cd e , u l c s , s c. ,, ;· ut o :- -; 

• • I I J . b ' . . •r-;J c"i) V l :~ i. :Jn :; c;~H1 c.:i:,,::;' ~11,t ' 1 i:.r1c urui.::n oi [L"Ot)-1." 11·,c f,:,:1ercc· 
- I + J r 'J o c. t/1 a c i, e h :J d ci t e l c µ 11 u n e . 
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The Board believes il is enti/r^ly proper for a Ke feree to
orally explain his or iier reasonincj and analysis on the record.
The written order required by ORS 656.289(1) could thenincorporade those oral comments by ref'erence. See State v.
Johnson/ J m'e 1 , 16 Or. App, 560, 571 (1974). But it remains

to have the Referee's analysis stated eitlier on the
in a written order; it is unseemly for the Referee to
do so in the former context on the grounds that it is

going to be done in the latter, and then to fail to do it in the
latter context on the erroneous grounds that it has been done in
the former.

ORDBR
The Referee's order dated April 11, 1980 is affirmed.

desirable
record or
decline to'

#

Claimant's attoi'ney is awarded as and for a reasonable
attorney fee the sum of $500, payable by INA, not payable from
claimant's compensation.

WCB Case No. 78 10097 MARCH 30, 1981

JOE MEEKER, CLAIMANT
Emmons, Kyle, et al. Claimant’s Attorneys
Lang, Klein, et al. Defense Attorneys
Order on Review

R'eviC'we'J by tiic Board an banc.
C1 a i rii 1 i,iS ciaiman't

V 0 c a t L 0 n a i
0 e t V/ eon r. i
where he v;

■ a i t e iTi a t i V
c 0 i I e d u .

d r d d r .seeks i3oard review of tiio Re fc roc
's on t L11 ui(U?n L , u/'irier an authoriddb program of
renabi' itatiori, to r e i mbu i s isinen t for travel ex
i'lQine in Oev/part and tinn BcriLon Community Cn 1

a enrolled in a small engine repa i r• course, or
, entitlement to a rental ailowance to live nx;

T h s a u e
. r: n s e 5
a p) e
. n r h. e
r t h a

Th X Re f •j re 0 do lied
T i'l 1 s c a se docu iient s' 4 

:: u c e o o i g s ) e f 0 r ij i. h e HeR d f e r e e w d 5. ) i I 1 y c L) 1 "I c e mep L'lj V i p i an:: cxjS In a n d
forgot c (1 a t lie had a t eie

requested relief. Ifie Board .rsver
;T
The

excessive " j u d i c i a ] i c a 11 o
ngs Division and the Bo arc
bout, "applicaole rules, scarutory

burden o i" [^roo f." TiiC RcTereethe
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Doc1ru's a;;;Jro::.icl'l 't.'i'i:; not :-o:J r:iyopic. '\•it:::···1..:~dlcJ t:--,'= 
r; 1 J m i n .i :; ~ r ci t u r · o r· L h •2 . F i. c l ci Sc r v .i. c: c s D i v \. s i o n . o T- t h l~ • 1,·: o r k_c r ~ ' 
C)mpi2:--1,,ati.on De;J;~:·;:.;;,;,1ni:.. :\c infol-ii1cd tiH; :',o,=ir,:l· ;:nat it>. the 
1·,ol.i2.y of' t:1r: Fir:lfj Servi.1:;::; Division .in :;iCLJ,:Ji:i.nn:-; JH:c ,_r:i·:. 
1:i,ii 111.:1,l. 1 ~ 11 : p.iy ,:iUH~r 1·ur ,,-1,ilL?,1:·1e, fhil,: 11: L1a1i.,;JOfLd,.,.,n uc· ,";: 
,.1.:(;on:.J resi·• . .1.·:nct:; I ·.-;:,ic!1r::v,·r i'.;; least 1~xp1:_·:•,'.~tvc. l"l\i; L\o.Jrd c"1:~~ .. ,,r·<18S 

L11at, -~i,ld cl;:iirn,,:inc's attor11cy made the :.;,-i,:1;c, pl,o,H; ca.L1 ra~:·,cr tiian 
/HI lo 1n" tic a J. l '/ r c q u es tin rJ ;J q u ;) s i - j L.:: i i. c i ~1 l :1 ear i rirJ , cl a i 1·1i c1 1·: L ' s 
µ c o IJ l e 1;1 .,.; o u ·l u h ;1 v e :J e 12 n s o l v -2 d l on g ~, g o . 

ORDER 

Th,~ i'lefcrce's ord~r rJalciJ Auqust 18, }Sii3Q 1s revers,:-J. Ti, ... s 
c ,:1 s i:: i s . rem"' n rJ e 1J t: o th e F j c J cl Se r v i c e s Di v i s i on o f l: i"·i c ,•,' :J :- •< (: r s ' 
C o m p c,; ri s a t i o n O c p J r ~ mt~ n t t u ~H o v i c.l e a s s i s t. st n c e :~ o ;,:: l a i m Ci r. :- ·" ,:-i 

accorcJnce Hith its standJrd policy. 

WCB Case No. 79-08369 MARCH 30, 1981 

ROSE E. PEDERSON, CLAIMANT 
Welch, Bruun & Green, Claimant's Attorneys 
Schwahe, Williamson, et al, Defense Attorneys_ 
Order on Remand 

. ·_, 

T n e. t:l o !1 r (J L s s u c L! i t s O r cJ e r o n He •1 i c \'I o r"1 J u l y '.-1 1 l :) G tj .-, 1 w r e i. ,1 
c I ic ik ;" c r i:: t: 1 s o rd 1; r ~Jr anti n ~I p e r rn an e 11 t·. pa rt i a l rj i so lJ L l .i l: ·1 ·,: ;1 s 
r1ivc;:-~;1;J aniJ tht~ fkrcret~'s ,1~'fir:i1ir111 i:hc em~.loy(!r·'s cJi::ni.i.~ uf 
cumpcnsabilitJ uf the neck condition w~s Jffirmed. 

Tile C;J::.C ".\'GS app,::alecl 1:0 i:he LCJUI'L of ;\;)pi?oLS whose :i:Jlrl101i 
f .d e d ~- e b r u cl r y 3 , l ') 81 a r· ~, i r rn c d i r. pa r t an cJ r c v c rs e d in ·. : :· t t :-1 c 
8uarJ's Order un R~view. 

f i""l l~ C O U ,· t. 0 f /\ ;J ;J C cil S .i ~~ S U C J i t: S J U d U !Tl C r 1 t d n d .',L·, i'l c"L ·1 t I~ 'i ; ) :-,.1 J I C h 
/Cl, 19131 and rr~m;1nJcc U11·: nc::ck_ cJ ·,j_m to t .,: iJ,1,1ru .-;ili1 
iristrut:tion~. to re1:idnd .it to the ~~va.lu;Jt.iun Division of: .. :,:: 
',•/Grkers' Cumpt~nsation DepGrtmr~nt· fol" dctcnrin .. ,tion oft,·:,. 

·co1,1pc:n·sation to !JC paid. 

T :18 re f u c e , p u r .; u :111 t to th c Ju rJ ,J me: n t _;.1.n , , Mand ::i t f:: o f t. ;·, ;· 2 o u ::- c 
,) f A p p e a 1 s t Ii c: c l;:, _-, 1 n ,J n t 1 s n c ck c l;-J1 1 n i. s hr~ ;· e: b y r c:: ;;: a n G l' cl r .: t he 
c v ,:i .l u ;J i: i on U i. 11 i s i on o f :~he \'/ o r k e rs ' Co mp 1; n :; a t.i on O e iJ a t t lil L: ·: ;:, f o r ::, 
d c t 8 rm "in::: t. i J n o ( ti I e comp c n s c1 l .i a ri to !J e p ~, i d . 
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rivj Board's a p ;j r a a c l i w a :> not myopic.
/^ j m i n i 3 t r a t u r ' o T i !'i e, F i. e 1 d Sc r v i c
Componsatloo Depaviment.
pn.l.i.c,y of Fiolo
i; i ■) i in.in i.

We 'oa lied tl iir
Division oT t he Wo rkc r s '

I. '
I.; 0 0 rui r e s A i .i

• uI

■'y

iie informed the Board’ tna t ii i s the
Services Division .in s i i: un i: i onJ.il;o ri i ■:

oilher Tor fniiooiju, pi.jlil ic L ran..iJO r i j i, ; ..lO or a
v.'hichev r is Least expensive. I'iu'i Dootci .nssontes

’had ciairnanL's attorney made the same phone call ra" iner tiian
au Loma t ica 1 i y rocpjes t ing a qu a s i  ju :i ic I a i hearing, c la iniuo i ' s
probiein A'ouia have oeen soived long ago.

ORDER
The Referfjo's order dated August 18, IRBO is reversou. T;us

case is .remanded to the Field Services Div.ision or' tne Workers'
Compensation Department to provide assistance to claimant in
nccoraance Aith its standard policy.

WCB Case No. 79 08569 MARCH 50, 1981

ROSE E. PEDERSON, CLAIMANT
Welch, Bruun & Green, Claimant’s Attorneys
Schwabe, Williamson, et al, Defense Attorneys
OrderonRemand

#
Trie. Borurd issued its Order on Review on July, 9, 198D . .iierein

cne Rei'ereu's order granting permanent part^'ai d i sab i .1. i t v was
riAversud anij the Id:: r'c ree ' s affirming i;ho cnip.loyer's doni.ii of
cumpensabil i t.y of the neck condit.Lon was affirmed.

The ca.so w'Gf, appealed to the Court of fcopeals whose join ion
f.'i..led February 5, 1981 affirmed in part and reversed in n:rt the
Board's Order un Review.

Tne Court of Appeals issued its Judgment and Mandate
CO,'1981 and remanded tlae neck, c J a im to t .i; Bi^aru witii
insiructions to rei.'iano it to the Evaluation Division of
Wc rkers' Compensation Depa r tine n t f o r de te rri i na t i on of tr:
c amp en'sa L i on to be paid.

oh March

Tnorefore, pursuant to tlAe Judgment a.nh Mandate of C'';• Courc
of Appeals the claimant’s neck claim is i'lcreby remanoed r s the
Evaluation Di.vision of the Workers' Compensation Oepartmunr. for
determination of tiie compensa t ion to be paid.

IT IS SO QiADEiREi).
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Case No. 80-02703 

MARYS. TRACY, CLAIMANT 
Doug Gree~, Claimant's Attorney 
Marcus K. I Ward, Defense Attorney 
Order on Review 

I 

MARCH 30, 1981 

Rev i e v! c :-J ll '/ [3 OJ rd rn i; f:7 l) C rs MC C 8 l l i ::_; t C:.' r cl n J Le \Yi S . 
( 

The SAIF CorporJtion (SAIF) seuks Board review of tnc 
n c f e re e ' s I o rrJ e r v1 h i c ii r cm a n :J e:: ri c l a i m ;:_, n t ' s r: 1 ;:_, i m t o i t f o r 

I 
c1 c cc p t ;J ii cc: ; J 1~1 cJ pa y 111 f'. n l o (' tJ e 11 c f' i t s J s r r:: q l J L re d tJ y l a ,,.1 • ,',' e . r L; v e rs e . 

I 
. L1::iirnJnt testi fiec! that_ :_;/1~ w;J::.i put D11 clt~Jr1up under ti,e. 
:JJr;<er ;;t lti1e rn1ll for two w,-"-!cks Si10v2lLng L1ark ,1hich ·11ei9!1eo 25 
t O l, 0 p O U n t l S • T h ::.: S h O V e l \'/ e i g h e O c:l fl a d (j L t i O fl a i f O U r p O U r, cl S • . T i1 e 
,.:: I/ i cJ e n C e , I O n t: r1 C O ~ I \ C r ti cln r_i , i_ n ci i C i1 t C s ttl 1.a S h e d i iJ t h i S _j O b f C r a 
f t, .,, rj c1 y s , I a 11 1J t h e w f::' i 1~ i 1 ~ u I' a s i 1 o '/ c l f u l ,) r· lJ a r k w a s a t) o u t f o u r 
po u n ci s J n J rJ c ca s i IJ n 8 l l y a re a 11 y " lo a ck u " '.;; 1 o v e 1 f u 1 11 e i gr-;,_: GaD u u t 

. . Id 0 l s~ ;, t p OU fl , S . 

Ur. Mt1\cc1u:3k,::y rL::porLc:Li i:11c f,Jct cUiimcillt uevc:ioperj c::.1rpal 
tunnel synJromc so quickly ·.,,as uc1u·sur:Jl liut nCJt unknown. l·;r. 
H~icCluskeyi co,7_CLucJccJ _ti1at I,(:? :~uld no~ say ~nat claimant':_; \'/Or.-<: 

d1d not: ca
1
use n>-:r pror1lem. 1n1_s op1n1on fail:" to meet t;-;c test of 

reason<JL)lc rnrdical prob3bility. Dr. Kovachcvich uffr2reJ e1n 
\ . I 'I t- l . . I . ' T ( . ) ex~LanQL1on .or the re~ac1ons11p oetween Mrs. ,~acys s1c 

prolJle1n an 1
( her r~1n:11 L]yrni:inl:. 11 He Lilcn c;<plai11s lnc anc1to1n',' u f ~he 

1~ri.st involvinq tJ,,,_, pc1ssa1Jt; or tlie mefJic--in nerve thi.'Du(Jh Lili~ 

l'lr.ist. i-lc goes on to r,:=;vir;w (;encrally U1:: cJr,velc,:irnc.-it of carped 
tunnel s;ndromc o~- :r11.:dic,n 1,·2rvc neurop;1thy phenor,ienon by stating: 
"If so,IIcoI·1 1c wjt/1· 1 sr1uc1r:i.ly f.itti,11~ i11ediar-1 r11~rvc is exposcl.i to hiS)t1 
;Jc qr e e <:, ,:J 1· 1 :; '.:: v r; r c c x e r c is ,~ , o r c1 r i s t st r o i 11 , t 11 l:; re i s . a mi l d 
~egre2 of ~wellinQ in this region of tne t2ndons will prouuc2 a 
Dressure ubon this 1112d.ian nerve result,ing in tl-ie pain and 
accornpcinyi'ng syrnptums" (ernp11asis suppl iccJ). 

-- I, . I I l . . . ~ l t . u r . J< 0 V 3 C 11 C V .l 1: -1 c, CJ [:; s 1-1 u . p r O V I rJ r> ' i·; ;, I~ I.:; p L cl s a II e ;< p ;J '.~-~ . 1 0 I~ ' 

,rny. uuinib11 ciiat tt,t, c1,-tLc1,:ir1c 's cor1dition i::; ~1ork-re.Lalec:'---cv :n to 
~he ex t c n 'c c 11 a t 17 l' h ::-is r;:, i •:; 1c: d th c: poss i l) i 1 i l y o f' c1 n in f ~: r re d 
re1at.ion-ship, his hypothesis is l)ased on ~n erroneous pu.1;:,ise. 
The: c l a l m b n t a d m .i t t e d s l1 e d i d n o t e x p l a i n he r j o I) • d u t i e s t o t h e 
d o c to r , a /1 rj th e \v e .i. !J h t o f th e e v i lJ e n c e i s t t1 a t t h e M o r k s n e po i n t s 
to as t,llej c?use of he~ conditio~, (or ag~ravatin~J cause) w:::s of 
short ourat1on and not necessar11y "a h1qh deqrec of sevt=re 
exercise.I' Or. Kovache~icl1 1 s "expl~nation" is given little weight. 

\'/ e c o n c l u rJ f; t r1 e c l a .1 m i.1 n t h a s fa 1 l •~ d l o p r o v e h e r c a s c b y a 
preponderance of the cviclcnce. In Haine::: v. Edward Hine5 Lumber 
Co., 36 Ot .. ~pp. 7.15 {1978-), the Court rer~mphasized thac. the rule 
rJ f l i be r a i con s t r u c ti on o f t he a c t do e s n o t a p p l y t o t he 
factfindi~g process to adjust the burden of proof. 

-64 7.-

WCB Case No. 80 02703 MARCH 30, 1981

MARY S. TRACY, CLAIMANT
Doug Green, Claimant's Attorney
Marcus K.|Ward, Defense Attorney
Order on Review

Reviewed by BoareJ fnembers McCailistei' and Lewis.

m

m

The SAIF Corporation (SAIF) seeks Board review of tneRe fe ree ' 3 jo rde r v/hicti remanded claimant's claim to it for
acceptance and payment oi' benerits as required by law. W reverse

rn a n t t e s t imarker at |ti'ie mill
to AO pounds. The
evidence
f e VI '1 ays
[}cjunds . and
eight pound

tfv: i:_ she
, I.

was put on cleanup under the

about four

i e d
for two weeks snoveilng bark which weigi'\ea 2 5
shovel weighed an additional four pounds. .The

on che otlier hand, indicates that she did this .job for a
and the weight ot a shovelful of park
occasionally a really "ioadec"

was _
,hove.1 fui weignuo aoout

Dr. MacCluskey reporLed trie fact claimant aevcloped carpal
tunnel syndrome so quickly was ur^nsuai but not unknown. Dr.
MacCluskeyi concluded that f'lC could not say mat claimant's wotkdid not cajuse her problem. This opinion fails to meet trie test of
reasonable medical probability. Dr. Kovachevich offered cin
exp lana Lion fo r the relationship between Mrs. Tr acys (sic)
oroblein and tier emp] oyinen t; . " He then explains tne anatomy of the

iviog tile passage of ttie median nerve through tne
goes on' to review generally the develcpment or carpal

me or median tverve neuropathy phenomenon by stating:
"If someon'e with a snuggly fitting median ricrvc is exposeu to h 1 gh
d0Cjre~es~ofi~seve rc exercise , or wrist strain, tiiere is,a mild
degree of 'swelling' in this region of tne tendons will prouuce a
pressure upon this median nerve resulting in the pain and

wrist 1 n V 0
w ri s t. i le
tunnel

symptoms" (ernpnasis supplied).
Lch does nut provide, except as an explaci. .i tion ,

accompanyingDr.* ____________
any. opinion rliat the claimant's condition is work rela te'c'   ev ;n to
the exte.nc that he has raised the possipility of an inferred
relationship, fus hypothesis is based on an erroneous premise.
The claimant admitted siie did not explain her job' duties to the
doctor, and che weight of tlie evidence is that the work sne pointsto as thejcause of her condition (or aggravating cause) was of
short duration and not necessarily "a high degree of severe

Kovachevich ' sexercise Dr . "explanation" is given little weight
we conclude the claimant has fa He'd to prove her case

of the evicicnce. Iri Ra i n e s v . Edwa r d Hines
, 36 Or. App. 715 (1978 ), the Court reemphasized thac
liberal construction of che act does not apply to the

process to adjust the burden of (Droof.

-647-

preponderanceCo '
0 r
fact finding

by a
Lumber
the rule
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The Referee concluded U1c ;·:iai.rrr w:1s curn;_,cnsc.=itJle_iJecause "there 
t,;1:: tJecn no other reason adv;:1nc1::t1 ·,s i:u the cause of the carpal 
tu 1 1 n c l con rJ1 t i cm . " Th .i s po s t I 1 u c r 1~ ;:i ,~on i 1, 1J i s no L s u ff i c i c 11 t to 
ju,,tif; a st,ift in the buruLc,1 nf proof. (St:e l~oirws, su1lfd.) 

OROEf{ 

The order of the Referee dated dated July l, 1980 is reverse~ 

rt1e SAIF Corporation's denial of Marcl1 11.i, 1980 is.affirmed. 

WCB Case No. 79-01032 MARCH 31,· 1981 

DOREEN D. DAVIS, CLAIMANT 
Pozzi, Wilson, et al, Claimant's-Attorneys 
Schwabe, Williamson; et al, Defense Attorneys 
Order on Review 

Reviewed by Board members Mccallister and. Lewis. 

Cf,J\-✓ n Ze.1lertJJch '.;eek:; ~3oa.rd revicv1 of Lhc Referee'.<:. orcier 
\'I:' LCh rernanch,cl clai111c.1nt 's c1airn to .i.-t for rJCcq1Lancc and lj(,,;1ni:::1·1L 
o 1' corn p e 11 s a l:. i on to '.•: I, i ch she w a s en t i t 1 e d . C row 11 l ,?: 11 e r b ~i ,: t· 

(Crov:ri) contends cla_i__mant 's claim i.s not co1npensabh~. 

s r.u F' CO I' p O r cl ti u n ( s i-'\I F ) \ s 3 .l s O i n I/ 0 1 V 1.: cJ j_ n · Ui I :~ Cc'J 5 C • Ll .... ;J s 
'J, e vrn r I< e rs ' corn p e; n s a t i on c ;ir L' i e r for t he c ri1 ploy:-.:· r ,_1 n t i l J ,_, ;) e 3 0 , 
i '; -; ,s .::; c •11 h i c ;, t i me· C r o w n be ca m c · s el f - i n s u r e d • '<'I e ;J rJ r e_ t: ../ i ,. :1 t h e 
;-;; c: f e re e th a t ::: l. a i rn ant b r~ cam c c1 is able o . "er, o u r;J h to u e t c1 ~ c ,1 '.) -· f 
.-1 o r k " · some ti rn e i n o c c e m be r 19 7 fr an c! , i f th e ·c l a i ri1 -~ s c o rn ,Jen ::; ab l ~ , 
it should be the responsibility of Crown. 

Clc-,imani:. ;,;is ..:i histlHY of back ,-:11isod1:.:s begi.nninu ji", .1 .,,;6 
\•, l~ i c h a pp Cl r e n t l y c am e o ;1 ,.,r i t 11 o u t l n c i den t . I n JJ u n t~ l 9 7 6 s ; s ~HI 

Dr . Ha rd e r: f o r he r l ow b a ck · pd i n ;. h.: r e comm en cJ e d ,~ 2 o i c a t i or. u n d 
exercise. 

C 1 a i m cl il t vie ll t t O t h e h O s p i t cl l f) ... , . u e Ce ml J I~ r .5 ' l ') 7 6 vi 1 th 
CO rn p .l ci.i ;---, t S · 0 f pain in the right hip w hi C il 1·1 ad . i il Cr 1..- 6 Se d · O V :! • t fl C 

v1·~:ekeno. Or1 january ill, l'J77 a -Lirnirn~c_t\Y-Oy wiJs p.;,:forii1cd ~iy ·or. 
Nilg. As a result of reading a bnoklet aboul back ~roolcms, 
c l. a i rn a n t de t e rm i n ~ d '..: h a t ct1 c c au s e o f ,1_ e r c on d i ti on a t t h c1 ;: ti m ::­
w J s the way sne sat At work .. Cl·aimant wa&-then worKing as a key 
p u n ch ope r ,, t o r f o r C r ow n . 8 e c ~ u s c o f t h e ; 1 l a c e me n t o f he c ,n a c h i n e 
E,J11J tine type of chair claimant ila-rJ, she wa~,.-unarJl.e .:o toucn the -
t" 1. 0 O r '!/ L th h C r - f e 8 t . T h e lJ e S t S O l U t:. .i. 0 fJ t G th i S p r G b l e m , .i n 
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The Referee concluded the ciairtt w.’is comccnsabl e J^ecause "there
h:r.; been no other reason advanced o3 to the cause of the carpal
tonne] condition." T^iis post hoc riiasoning is not sufficient to
juntify a shift in the burden nf proof. (See Ra'ines , supra.)

ORDER ■ .
The order.of the Referee dated dated July 1, 1980 is reversed
Ttie SAIF Corpo ra 11 on ' s denial of March 1/4, 1980 i s . a f f i rmed .

WCB Case No. 79 01052 MARCH 5f,' 1981

DOREEN D. DAVIS, CLAIMANT
Pczzi, Wilson, et al, Claimant's Attorneys
Schwabe, Williamson, et al, Defense Attorneys
Order on Review

Reviewed by Board members McCaillster and. Lewis.
Crown Ze.lierDach seeks Board review of the Referee's order

v/r:ich remanded claimant's claim to i t for acceptance and •pr  /men t
oi' compensation to which she was entitled. Crown Zelierbacr
(Crown) contends claimant's claim is not compensable.

SAIF Corporation (SAIF) is also involved in tnls case. U was
ii'iC workers' compensation cariier for the employer un t il  50,
if yS at v/hich time' Crown became  sei f i nsured. We apree wir.n the
Rewferee that claimant became disabled ."enough to oe taken c'f
work" ' sometime in December 1976 and, if the claim
it: should be the responsibility of Crown.

c 0 itt p e n s a b 1 e ,

Claimant iias a history of back episodes beginning in
wiiich apparent iy came on without incident. In June 1976
Di'. Harder for her low back  painh.; recommended
e X e r c i s e .

 •/ o
5 u V/

ripcicatioi. and

m

Claimant v/ent to the hospital O’l. December .5, 1976 v/ith
compi Eiints • 0 f pain in the right hip which had . incr^used • o Vi,‘. the
weekena. Or; January 2A , 1977 a  raminecto'my was performed oy'Or.
N'i Lu ci result of reading a bookie t about back p rob lemis
cLairnant determined that the cause of her condition an than time
was the way sne sat at v/ork. .Claimant v/as. then woiKing os a key
puncii operator for Crown. Because of the placement of her machine
and tne type of chair claimant had, she was„ unabl.e :o touen the
floor v'ith her feet. Tne best solution to this problem, in

 648 

•• 

 



           
           
         
         

       
        

         
           

    
   

     
     
    

            

 
        

  
    

         
 

         
                  

           
      
          

        
           
              
         
           
             
                                      

            
           
           

   
 

            
          
        

                  
             

        

  
       
      
       

  
       
      

  
    
       
       
       
   

   

 

                                     
                    
             
               

        
         

         
            
           
                    

             
           

  

              
      

          
     

   
                          

             
                     

     
          

op'Lnion, •t1;E; tu tuck Dr1e foot uncJer \11:'.·r hip ;:;nci -cest 
t·ne otner fo:)t on a nrnq of her ·ch(:i.ir. Sile apµar~ntly ,.,at t.r1is 
,~a/ eig;-it. -:r1our•; t;-;ci-1 w~;~_k I'.~':' - o~::r I J pe'."io~ 01: :e,v,::ra,:, m~~iJlS. ·,1~1en cl-:.i1rnant rJ,::tl:rrri1n1..:U l,illc, 't,',:;'.:, L.lle CcluSl: ot ,k,f oavK f_Jo.i.n, she ' , . ., " ·- h " f ~ - ,. T 7 - '' • . "' r 1 ,- -; -, Dr T e q u e s t e (j 9 r . NJ q ;'; 1J V .l. s e L r O 'i/ 17 0 r [ a (_ :cJ ! .· I, • ~ n ~ d r J u cl. L J .J. ) I I • • 1·Jaq ir,cJiccit,~L: U1;t• ci-:::1irnant'::-, c1JncHtlo11 •11c1:; rwt trh:: resuLc c1f h~r r;mployrr,cncl ;:ic Crown. In Marc:ri · 1:177, he ind_i._c;c;tcu clJirnJnt :1an'C(:u 
~t docum;:;11ted that r'tl:r oac\<: pro·olerns ·,-1,2r2 "uu,c: to ti1~ 1 typ 1

• of ch a l r , she used a t ,rn :d< , 11 bu t he di d not l n cH c a t 8 th: sh a re u this 
op.inion . 1 ri Jan u ,:1 r y l r; c; , ht: w r r-i 1 C; ,:1 re 1m rt . w h .l c t-1 is t 11 c o riJJ'._ report on c.:iu...,c1t.Lo1, in l:!,is record aniJ the 0111: rc;lied u;J1,;1 L1·1 Uw H.e\'eree. Dr. Nd:J incJicat:cd: 11 U1:.iviously shc.hi:is a dt;q(~nL:rative 
condition w ich is unr1cdat1.;ci to ,•,'Drl<, t:iut _j_t is quiL: prol)ujle: 
that t n e w a 1; sh 8 s c1 t rn .L r311 t i• ,:1 v e r.1 CJ gr J v a t c ,J he r con di t ion . " The . Board aarJes with the Referee that this statement is weak. In f u C t , W e f" i I I cJ i t S IJ w e d k l: 11 ;1 :~ C .l cl i nl cl n t ! 1 :CJ S °c cl i l (:; ci i ~ h e f' l) U r d l? n O f proof. C-l.dimcint'::, cre1Jiliil.ity is s1.J:,;p,:c::, :3 fi.11cJi.;,1J ;:;1·,c1r2ci ;Jy the 
i{ci·orr:e, ;jniJ ti1.i_') proiilc1n 1".10•.:1s over ir1t11 ::.111:·hi':;tory r,l,L! CJJVC i78r cioclo.rs. ]sr:;Vl.;1',)l i:i111\~'.3 Cli·;i.11i°J1,l Wd'.., -a'..>kl:U why'! cll)Gto;: rnodc.] _ part i Cul cl r ::, t d t t: 1a (:! n t ,-1 l"I 1J :_::; i'l I.; r l: pl if~ d t fl a t :; 11 C d id n I t kn() ,1' b 1::: Ca us t? 
S rl C d l d n '. t f C 111 ,~ ffl b 8 f l ',j 1 ~ .i. n ~J t 17 C Iii i. 17 al , P, ffl t; U i C <..l l r C p Ort O cl Se d On 
suspect history becomes less persuasive. 

. f. I I • : l . t . . . t I . . ~ . . f'/ e 1 no 1 t . vi as 1 n c a uri ;.-1 n ' s pow 1'c r to c ·1 d n q c 1 e r s 1 tu a '~ 1 on at 
w o r k , a 1·1 d I s h 8 f iJ ;_ l c ,j t 1J d o s o . 5 h c ~; t d t c d t h 2 t s h e ;.i << e i:J f o r c, 
f iJ O t S t ? 0 l ti U t \'I' ;_1 S i_ n I'? on C I I l '11 (! '/ . cl l U ll I t r, :1 Vic ;1 Ii y f O r l11 , : e lil 0

;J l 0 y 8 C ' $ use . r-1 o ·.-1 c v er , t I, c c v 1 u (: n cc 1 r1 d 1,::: ~ l. cs th ;J '.: so rn c: c rn ploy l: ,.: s LJ rough l f' . '- 11 , . l j 1 . , - .. ~ , o o ts L. o o s t· u r t i1 '"' 11', s e .- v ic; s , a fl,· c ;:-iun u 11 ,: w ,_. s o r r ,,: re u l:. n c use o T a lJo·x on whlicl1 :~o rc'..,t her fe1;t. 1::ta.~m,H1t l;ho,.:;c l:o s_iL 1n th;Jt c e r t a i n p;o s l t i o 11 ; i l:. w a s n o t n c c c s ,_; a r y · t o d o s o t o p e r. F o r r,i h e r j o b . 

. 1--: l d i n\-i ii t · con l: 1:: n cl s t 1-1 2 t , at t ht: v e r y .l c c:1 st , ::., !, 2 r1 as s us t cl l n L-". cJ · a worsened (ccndit.io:1 undL:r Lhc :ration;_d1.; of \·,ie.llcr \'. Uni0r· i:d:·l);cJe Coro., 288 Or. 2J. There is no dispute tnat she has an underlying con a i I.: i or/ , and I: 1-, e re is r 1 o ,j i ~, p u t e th a t j_ i~ v: 1J rs e r1 r-: d to t 11 e po i 11 t 
t h a t i t rl1 (; q u i_ r c cJ '" u r '.cl e r y . H r.n1 '; v t: r , •11 l: f i n d 11 o c v i d i-, n c c t: h a t 
c la .i rn a ,1 t _' s 1! n o rt no~ ~n< . '.:, i t t i ,"l ::i p CJ o .s i ti on . Jt v1 o r k - c au s c::: c: o r ,'lo r s er: e d a p r e - 2 x 1 s t_ 1 n g c o n G 1 t, L o n . E: v ~: n ::. r·1 t. s c ,~i t ,.; 1,1 c n t, o r D r . Hu q , r i; l 1 t:: u 
upun iJy tl11,.c f~efer2e, ir1ciic::at(;1._J th8t t11c 'day r.::i:_;~mJn~ ~~at 11 m·L.-11-1t 
' . I ' ' ' --, ' t· . I 11 ' L. ;,avr! ;"Ji:;)Qf3VQL8(j i';i~[ l~Ol'il,i .lCli'i.' Vie cl[(.:; WC ~ 8','/d:CC_ or i"lC 
p r o v .i s i o ri '._; u f C l'.:.iJ L on v . ~:; 1.'. 1:; , 3 5 3 CJ r . 05 'J '/ , ·u u L we : ; o n ' L f e; e l 
C 1 '! ~ m iJ ~ t ! 1,1 iJ s () t~ h ~ r "~red .i. lJ 1 C e V i de 11 ~ C . 0 r cl ii O 17 _:_me a i Ca l Ch a r a C t e r II 
s u , r 1 c L e 1-1 1~ co pr ,J v c · : ·1 2 r c a s c . \'/ c f 1 n u ~ 11 e c l a i m i s n o '.:. . I, 
C O m p C n S J D l :; . 

f ' I - d ' .. ' . f- cl v 1111 iJ , o u n .;J ':J a 1 ,1 s c c l a 1 m i"i :1 c on c h c: .L :::; :~ u c ,_i ," c o Tl p c n s ;j ,) i .l i t y , we turn to the issue of penalties and attDrncv fees. Crown was 
... o t i ( i e d / o r c 1 2 i m J n 1: ' s c l 2 i m o n A p r i J l 3 ; 19 7 7 w i1 c n s n c f i 11 e d o u t a;1ci sign,-:,:i a ror,;-1 801. Al Uwuqh CrDw11 did not sirJn t:-12 form until oc:tob1>,.' °:Sl, 1978, .:.n2y h,FJ tr,e-r1eces,,8ry 11 i<no8.l1.:drj~J" or'::,:-•~ claim in April]i977. ORS 656.?62(4) and (5). They did not deny tne claim until l✓uve,illj,::r 'j, l·)/9 r',11d CJirJ not 1Jd"/ cl.:Jir~:J:1t '.r,t,.:·rlin 

I . 
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9

clairr,ant's opinion, was to tuck one foot under her hip anu
the otner foot on a rung of her'chair. She apparently sat
way eight nours each work day over a period
When claimant tie te nriined t'nis was. Lne cause
requested Dr. dag advise Crown of that fact
Nag indicated that cdaimant's condition was_ ^ ^ ^
employment! at Crown. In March'lP77, iie ind.icateu claimant wanueu
it documented that her back problems 'were "due to me typ> o 

• (0 5 t
t. h i s

of seVei;a 1 montns .
of her back pain, she

In Jant:ary 1977, Dr
n 0 t 11 'ut res u .11 o f h, _ i:

chair' she
0 {:) i n i 0 n .
report on
Re fe ree .
c 0 /t d i t i 0 n
that thf

but fie did not indicate ne shares tnisused a i. work.
In January 1979, lie wj'ofe a r i i po r t wii i ch is tne only
cau^aCLon in this record and the one^ relied upm by the
Dr. Nag indicated: "Udviously she has a degenerative
which is unrelated to work, but it is quite probable

way she sat might have aggravated'her condition." The
Board aqrees with the Referee that' this statement is weak. In
fact, we find it so weak that claimant lias failed in her burden of
proof. ciaiinant's credibility is suspect, a finding siuired by the
Referee, ;ind this problem f.^ows over into c'ue hiscory .slie gave her
doctors. I Several times claimant was asked wfiy a doctor made a
particular state m e n L a n d s h o r e ji 1 i e d that s h e d I d n't k n o vv p e c a u s e
she didn'. t remember telling them that, A medical report cased on
suspect i'li s c0 ry b0c0mes less pjersuas i ve .

We find it. was in ciaiinant's power to cliange her situation
work ,■ and
footstool
use

at
she failed to do so. 5lie stated that she ai ked for a
but was Informed tlsey didn’t nave any for the employee's

However, tne evidence indicates that some employees brought
footstool's for ti'i e m s e 1V e 3, and ciaimarft was orrered tne use or a
ijo'x on whlich to rest her feet. Ciairnan.c chiosc to s.it .in tiiat
certain position; it was not necessary to do so

hi a
w 0 r s ro n e
C 0 r [ J ■ ,
c o n a i t L
that it
c 1 a .1 ma n
a p r e  e
upon by
h a V e
\) r 0 V .1 u j.
c 1 a i m a n
5 u f f i c i
c 0 mpens

to per.form her job

X i

i m a ri t c 0 n t it n 0 s that, a t t li e v e r y 1 e a s t , s la e has sustain e d a
d |ccndition under the rationale of e i I e r v . Dn \ on Ca rb r be
28c3 01'. 2 7. There is no dispute tnat sne has an underlying
on', and I:here is no e i. spute that i. t worsened to t'ne point
'equired surgery. However, we find no evidence that
s unortnodox sitting poosition at work caused or worsened
sting condition. Even Cne statement of Dr. Nag, relied

l:he Referee, indicated that the way cia.'Linant sat "m i fH'i t
ted her condition." . we are well aware, of tiie

oiis or C .1. u y t o n v. jCD , 35 3 Or. 397, out wo don’t feel
t Ihas 0The''F "^rndib.1 e ev 1 i:ience of a non meaica 1 character"
ent to prove' her case. Wc find tne claim is nor
a 010 .

C ciaimanc on thu issue of co.mpon sac i 1 r t y ,
penalties and atto rney fees. urown was

claim on April 13 j 1977 wiien she filled out
Crown'did not sign tne form unt.fi

Havipg found again,
we turn to the issue on01 i f i e d I 0 r c 1 a i m a n t ' s
a n d s i Q n e >;j a for ri 801.
October 31, 19 7'8, rney had thein ADr ii I 1977 . 0RS 656.2(52 ( A ) necessary "knowledge" of me claim

5). They aid not deny tneand
claim until Naveimuer 5, 1'779 and did not pay cioimant interim
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O 111 p C 11 S a t i O n . S r, I F In ,r;" I~ a V ~ - h a cJ k 11 0 W J_ C rJ CJ e O (t. he C _L a i rn a l -
a ppr ox i ma t e 1 y th c s a rn c t i m c J s Cr o vin . H c11~ eve r , c l a i rn a n L o l d no t 
file a claim witl1 SAIF, and there is no proof in chc rccord·us to 
v1hi:n U-wy W!_~re ir1f,nrncd nf IH~r claim-. f'\llf1Uu1Jh SP.IF cJirJ niJL rJcny 
i_hL: cla 1im u11t: il JiJnuary ;ui, 197'.J ,· .,,c r1av1c! no ·11~n of knu·11inc:1 wncn 
t h ,3 y we r e a d v t :_; e d o f' c _t a l ma n t ' s c .Ld rn . h' t' f' i n d n o. b a s i s up o n 
.-1 h i c ii to a:; s e _; 'S pc n a l t i es a rJ a i n s t. the S 1\I F · Co r (i G r a t i on.. C 1 a .i in ::rn t 
1s entitlr::rj t:o temporary total disability cumpcnsatio11· fron1 
Dcce1riueI· 11,. 1776 lhrouqn Aprill, 1977, pLus a pcnulty in tile 
0mount of 25% of this awdrd, and an attorncv Fee. All these 
amounts are to be ~aid by Crown. · 

The order ,Jf the i~cferee cL-Jte'd July 23, 1960 is modified: 

The denials of Crow,, Zellerbach ~irvJ SAI~- Corporation are 
affirmed . 

. Claimant 1s entitled lo interim cornpens,1tio11 frorn DecemlJer 11, 
1976 to April l, 1977. Claimant is jlso entitled to· a penalty 
equal to 25% of thfs award and claimant's attorney is granted a 
fee in the amount of $300. These ~mounts are to be paid b·y Crown 
Zellerbach. 

WCB Case No. 79-03896 MARCH 31, 1981 

DIANNA GOBLER, CLAIMANT 
Welch, Bruun & Green, Claimant's Attorneys 
Schwabe, .Will:i.amson, et al, Defense Attorneys 
Order of Abatement 

on Marc:1 18, 1981, c:lai1ni1nt, by unu through her att.crney,. re q u e st e d t h a t t he 8 o d riJ r e m J n d he r C l' a i in ~ 0 t h C He 3 I i n q S D i V i S i O n 
1'or re·cei~t of a-ddit:lunal evidence to i)e con:..idcr'.~d u:·;eJ;_;; tnt: 
ratio n3 le of James v . S ,~ I F , 2 9 o Or . 3 4 3 ( 19 01 ) . r h c r, ,) ::i r lJ . 11 2 s 
u n ,j e r advise men t s ,,; v e r al~ f' these type ca s (; s . tic i :·1• v i t -2 fur ~her 
response f~om the parties concerning ho~ chey view cl~imant •~ case 
in light of tne Jariles• decision. 'tie hereby 3.bate our r,iarch l),_ 
1981 Oroei on Review. 

IT IS 50 ORDERED. 

-650-
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• 

compensation. SAIF may have had knowlcrjrje of thie ciairn at
api'jroxinia te 1 y the same time os Crown.. However, claimant did not
fi.Le a claim witi') SAIF, and there is no proof in the record'as to
when ti'iey were iriformed of luj r claim . Althouph SAIF dia not deny
the clrj'im until January 2A , 1979, wo hove no way of knowing wnen
they were advised of claimant's claim. iVe find' no. basis upon 

t the SAI F,'/[iich to assess penalties agains
is entitletj to temporary total dls
Oecefnuer 11,, 1976 througii April 1, 1977,
 m0urit of 25/1 of ttiis  w rd,  nd  n  11o
afnounts are to be paid by Crown.

L a t Lon,. il a i in a n t
c 0 in p e n s a t L 0 n ■ fro m

plus a Qcna 1ty in the
n 0 v fee. All these

QRDEi;

The order of' the ikeferee dated July 23, 1960 is modified.
The denials of Crown Zellerbach and SAIF Corporation are

affirmed.

.Claimant is entitled to interim compensation from December 11,
1976 to April 1, 1977. Claimant is also entitled to a penalty
equal to 2 5 % of this award and c .1 a i rn a n t ' s a 11 o r ri e y is g r a ri t e d a
fee in the amount of $300. These amounts are to be paid b y Crown
Ze I ierbach. ' '

WCB Case No. 79 03896 MARCH 31, 1981

DIANNA GOBLSR, CLAIMANT
Welch, Bruun ^ Green, Claimant's Attorneys
Schwahe, .Williamson, et al, Defense Attorneys
Order of Abatement

On March 18, 1961, claimant, by and through her attcrney,_,
reques'ted that the Board remand her craim to the Hear.ings Division
for receipt of a'dditlonal eviden.ee to be considered under tne
rationale of James v. SAIF, 290 Or. 343 (1981). The i. ^da ro 'nas^
under advisement several  of these type cases. 4e iiwico turi.her
response from the parties concerning how' they view claimant's case
in light or tne J a rn e s decision. We hereby abate our March 13,^
1981 Oraer on Review.

IS SO ORDERED.
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Case No. 79-07895 MARCH 31, 1981 

OLE LARSON, -CLAIMANT 
Panner, Jo~nson, et al, Claimant's Attorneys 
Lang, Kleiln, et al, Defense Attorneys 
Order on Rleview 

Reviewed by Bo~rd members Mccallister and Lewis. 

~· 11 . ' d . . c- 1 , d . . inc em;-i oyer seeKs Boar r'~v12w. 01 t11e f~ereree's or r2r vnuci, 
remand~d ciaimant's aggravation claim to lt for acceptance and the 
p 3 y m e n t o f i b e " e f i t ; . \'J e r e v e r s e . 

Clai1;12,\t must prove lly .a preponderanc,.; of cvic)f~ncc.: ~nat his 
industrial jinjury related condL tion i,as ·t1orseneu si.1cc'. trw lc1st 
award or arrangement of compensation . 

. I . . _· i . - ~ . 
In tn1s c~se tncre are two meo1ca op1n1ons: Cne rrom tn2 

treuting ::H~ysicia:i throughout the years 1 Or. Miller, and the :_:..tner 
from Or. Kindrick who sa~ cl~imant only once in the ajsence of Or. 
tvliiler. I 

I 
Dr. '11.i..l.ler s',:atss in c:1 report cjE,te(J .~uly 2), 1.97~1 u-1<1t,"T:1c-re 

.is no q u es tl ion in 111 y mind th ut this pat i c n i- ' s s / i,·: pt o 111 s u re related 
• I • l . to the or1J1na problem of degeneracivc disc disease at tne L4-5 

L:vel." I . 

Or. l<endrick on·August 24, 1979 reporteJ cnc.1t clai;;:~;:-1t's 
condition ),as relcJ1:.ed to the original industrial injury. 

rr- A' jg Ls t i 9 7 7 Or. Mil i e r report. e ci LI, a t cl a Ln an i:. 's :::: rF1 cH ti on , 
arising ou~ of the l97S injury, had become stntion~ry wicnou\ 
i"esidual ;J0r;nc.111ent disJiJ.il.it:y. X-ray:.; t,0 kcn in 1975 ind.Lcu.ted 
claimant h~d degenerative disc disease. 

I . . l l . ~ - l - l - ~ . .. l t 1 s c ea r , r om CJ r . t,11 1 e 1.- ' s 9 7 ') i.' ~~port t n a t n c r 1~ c s 
~~aima~t 1 siproblems are now directly re~at~d-~o c~e-~?gcnerative 
01sc disease nn � no lonyer related to tne 1noustr1a~ lilJG~/. 
There is n6 medical evidence that claimant 1 s 1975 injury · 
aggrilvatedl this underlyi1u conai.tirrn .. Dr. Millt.::·:r hdS treatecJ· 
claimant since the initial injury, an~ we find nis opinion more 
persuasive than thJt of o~. Kendrick. 

LiRCiEH 

The order of the Referee dated June l6i 1980 is reversed. 

I 
Tnc ::Jmployer 1 s d8nia:L of aq<Jravatior, cJatE:cJ 1~urJust 11, 1979 is 

affirmeci. 
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WCB Case No. 79 07895 MARCH 31, 1981

OLE LARSON, CLAIMANT
Fanner, Jo'hnson, et al, Claimant s Attorneys
Lang, Klei'n, et al. Defense Attorneys
Order on Review

Heviewed oy Board members McCallis'ter and Lewis.
The employer seeks Board review. oT the Referee's order whichremanded ciaimant's aggravation claim to it for acceptance and the

payment o f jbene fi t .0 . We reverse. :
Claiinant must prove hy .a preponderancu of evidence tnat hisIndus t r ial I in j u.ry related condition has worsened since trie last

award or arrangernent of compensation.
In this case cnere are two medical opinions: One from Lne

treating physician throughout the years, Or. Miller, and the orner
from Or. Kendrick who saw claimant only once in the absence'of Dr.Miller.

Dr. Miller states in a report dated duly 23, ].979 tn<i t , " The re
is no question in my, mind t'ha.t this patient's' syitptoms are related
to the original problem of degenerative disc disease at tne LL 5
level."

Dr. Kendrick on August 24, 1979 reported that ciaiii^ant's
condition was related to the original industrial injury.
1 Ir August 1977 Dr. Miiier'rep0rted that claimant's condition,
arising out of the 1973 injury, had become stationary v; i t n 0 u t
residual porinanent disability. X rays taken in 19 7 3 indicated
claimant had degenerative disc disease.

It is clear from Dr. f Uller's 19 7 9 report tnat he feelscl aimant'sjproblems are now directly related to tne degenerative
disc.disease and no longer related to the industrial 'injury.
There is no medical ev.Ldence that claimant's 1975 injurya g g r a V a t e d I h i s u n d e .r 1 y i n tg c 0 n a i t i 0 n . Dr. Miller has treated'
claimant since the initial injury,'and we find nis opinion more
persuasive than that or Dr. Kendrick.

L'RuER

The order of the Referee dated June 16, 19B0 is reversed.

Tne e
a f f i rmed .

yer's denial of aggravation dated August 22, 1979 is
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Case No. 80-05200 MARCH' 31 , 1"98 lS' ;) ;,~ 

BETTY LOVE, CLAIMANT _ 
Galton,:Popick & Scott, Claimant's Attorneys 
Lang, Klein, et al, Defense Attorneys 
0 r rl e r 'o n R e v i e w 

Reviewed by Board members McCallistet and. Lewis. 

Th~ employer s~eks Board· review of the Referee's crder which· 
Found claimant's right breast condition to ·be compensable and 
which remanded tne claim to the employer for acceptance and 
payment of benefits. 

Tt1e: · issue fs compensabili ty. 

_ The efllployer denies compensability on_ the grounds that.: The 
initial cl~im failed to include a ~tatement of injuries ocher than 
to claimant•~ knee as a result of her January 3, 1979 fall at 
work; t.hat the treating ~hysician initial1y believed tht breast 
condition to be unrelated to claimant's work;' and furtner asserts 
that claimant has failed by a preponderance of the evidence to · 
establish a legjl or medical causal relation~hip between tne ~all 
and claimant's breast condition. 

Claimant asserts that the treating physician's uncontroverted 
medical opinion, corrotiorated by testimony of the witnesses, 
•~ l e a r1 y es t B lJ l i s h e d th a t th e in a s t i ti s 1-1 h i Ch e v en t u a 11 y de v e l op e d 
result~d from the traumatic injury claimant sustained in the fall. 

The Referee, in ~onsidering all the evidence as a whol2 1 ~Js 
~onvinced by a preponderance of that evidence that claimant'i 

-Dfl'::ast ·condition was 1 in fact, a direct result of claimant's 
January 1980 fall. A preponderance need not ·be l'J the degree of 
certainty suggested by responde~t•s briefs. The uncontroverted 
medical evidence and testimony which supported the Referee 1 s 
findings are sufficient to carry claimant's hurden of proof. 

The Board, on de nova ·review, adopts the Referee's findings 
an ,j c o i1 c 1 u s i n n s • 

Ot' 1)ER 

Tne order 0f the Referee, dated August. 15, 1980, . is affirmed. 

It is Further ordere.ci that claimant's attorney be pa~d the sum 
� F $300 as a reasonable ~ttorney's fee in connectio~ with this 
0 o a r d re v i e 1-1 • 
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WCB Case No. 80 05200 MARCH' 31, 1'981''^'‘’
#

BETTY LOVE, CLAIMANT
Calton, ’Popick & Scott, Claimant's Attorneys
Lang, Klein, et al. Defense Attorneys
Order on Review

Reviewed by Board members McCallister and.Lewis.
Tno employer seeks Board'review of the Referee's order which*

found claimant's right breast condition to be compensable a [id
which remanded tne claim to the employer for acceptance and
payment of benefits.

The' issue i's compensability.
The employer denies compensability on the grounds that: The

initial claim failed to include a statement of injuries ocher than
to claimanc's knee as a result of her January 3, 1979 fail at
work; that the treating physician initially believed the breast
condition to be unrelated to claimant's work;' and furtner asserts
tha.t claimant has failed by a preponderance of the evidence to 
establish a legal or medical causal relationship between one '''ail
and claimant's breast condition. m

Claimant asserts that the treating physician’s uncontroverted
medical opinion, corroborated by testimony of the witnesses,
clearly established that the mastitis which eventually developed
resulted from the traumatic injury claimant sustained in the fail

The Referee, in considering all the evidence as a whole, was
convinced by a preponderance of that evidence that claimanc's
oreast condition was, in fact, a direct result of claimant's
January 1980 fall. A preponderance need not be to the degree of
ceriainty suggested by respondent's briefs. The uncontroverted
medical evidence and testimony which supported the Referee's
findings are sufficient to carry claimant's burden of proof.

The Board, on de novo review, adopts the Referee's findings
and conelus inns.

OKOER
Tne order of the Referee, dated August.^15, 1980, is affirmed.

 it is further ordere.d that claimant's attorney be paid the sum
of $300 as a reasonable attorney's fee in connection with this
Board review. #
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Case No. 80-00867 MARCH 31, ;1981 

GEORGE WOOSLEY, CLAIMANT 
Charles Ta~man, Claimant'-s Attorney 
Thomas J. Mortland, Defense Attorney 
Amended 6rJer on Review 

By a l~tter dated March 5, i9Sl, claimant's attorney requested 
the Board to amend its Order on Review dated March 3, l98l a~d 
grant him ~n attorney fee_payabl~ by the emp:oyer/carriei for 1is 
participation at Hearing and Board levels. 

. . I . cJ . t' . t . t' B d th . Arter cons1 er1ng n1s reques , ne oar agrees ac 
;::laimant 'sl att_orr1ey is entitled to a nomini3l fee. The denial by 
the em~loyer/carrier ~as not reversed, on~t modified on a very 
l i m i t e d b a s i s , b 1 , t t he c l a i m w a s o rd e r e d a c c e p t l: d a s ·- -
non-disabl~ng. Claimant's subsequ~nt time loss and need for 
medi~al s~lvices was found not compensabli related ahd not the 
responsi � iiity cif the employer/carrier because the need for such 
W a S d U e t O I O f f - t h I~ - j O b a C t i V i t i e S • C l a i :1' a n t \'I O U l d ha V e· . 
aggravation rights if hi3 work-related condition worsen~ Jnd 
becomes di~abli~g . 

. - l -
Claimart's attorney is ·heieby granted an attorney fee in the 

sum of $250 payable by the eraployer/carriir for his representation 
at both lerels of litigation. . · . 

IT IS SO ORDERED. 
I 

Claim No. A 865419 
Claim No, C 199674 

HANNUM BOUTIN, CLAIMANT 
I 0 Johrr Bogardus, Claimant s Attorney 
I 

Dennis VavRosky, Defense Attorney 
Own Motion Order. 

APRIL 6,. 1981 

Or, July 11, 1979 the Board ord-ered claimant's request for own 
motion relief referred for a hearing; That order required in 
part: 11 •• lthe Referee shall make recomrnenaations with r.:spect to 
claimant'slrequest for own motion relief." 

The Board has since received a document from a Referee which 
, c o n c lu de s : 
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WCB Case No. 80 00867 MARCH 31, 1981

GEORGE WOOSLEY, CLAIMANT
Charles Tauman, Claimant's Attorney
Thomas J. Mortland, Defense Attorney
Amended■Order on Review

By a letter dated March 5, 1931, claimant's attorney requested
the Board to amend its Order on Review dated March 3, 1981 and
grant him an attorney fee,payable by the employer/carrier for nis
participation at,Hearing and Board levels.

After considering this request,' the Board agrees thatclaimant's| attorney is entitled to a nominal fee. The denial by
the ernployer/carrier was not reversed, on.Ly modified on a very
limited basis, but the claim was ordered accepted as
non disabling. Claimant's subsequent time loss and need for
medical services was found not, compensably related and not the
responsioility of the ernployer/carrier because the need for suchwas due to|off tht5 job activities. Clair^'ant would have'
aggravation rights if his work related condition worsens and
becomes disabling.

Claimant's attorney is hereby granted an attorney fee in the
sum of $250 payable by the employe r/car rie’r for his representation
at both le|Vels of litigation.

IT IS SO ORDERED.

Claim No. A 865419
Claim No. C 199674

HANNUM BOU'TIN, CLAIMANT
John' Bogardus, Claimant's Attorney
Dennis VavRosky, Defense Attorney
Own Motion Order

APRIL 6,. 1 981

On July 11, 1979 the Board ordered claimant's request for own
motion relief referred for a hearing. That order required in
part: "..Ithe Referee shall make recomrnenaations with respect to
laimant's request for own motion relief."

The Board has since received a document ,from a Referee which
concludes:
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to the decision wheth2r to reooen claimant 1 s orior 4i 
cla•ims whicr1 are the subject of .th.is proceeding ~:1 order 
to provide claimant add'itional compensat~on unde.r the 
Board's own motion authority, that is.the_ultimate 
rje cis ion for the Boa rd,, not this Rr feree .· .There fore, 1n 
thac. respect, I decline to prese.n_c a recommendation. 11 

There 2re 1nany responsibilities that are ultimatel'y this 
Board 1 ~. That is no excuse for a Referee not doing something 
which an Order of this Board directs to be done. 

In the Referee's partial defense, however, it was undoubtedly 
difficJlt to frame a recommendation, just-Rs it is diffi~ult f0r 
the Board to make a decision. Claimant has a variety of health 
proble~s ext~nding back to at le~st 1961. Some are -industrially 
.rel a t e d i· o t n e ts a re no t . The re is cog e n t e vi den c e th a t cl aim an t ·., s 
overall conaition has recently worsened,· The ~roblern is whether 
his cutrent condition can be traced back to a cienesis in any of 
his prior workers' compensation claims {a.s distinguished_ from 
11on-industrial problems) and, if so, to which of several pr.ior 
claims. 

Three different doctors have come to three different 
conclusions as to the most likely genesis of claimani•s-current 

. problems. This is sufficient reason, at least for purposes of the 
·soard's discreti~nary own motion jurisdicti~n, to deny re6pening. 

IT IS 50 ORDERED. 

WCB 79-09391 APRIL 6, 1981 

PHILLIP BARRETT, CLAIMANT 
Olson, Hittle, et al, Claimant's Attorney 
rheney '& Kelley, Defense Attorney 
:•rder on Review 

Tri e c 1 alma 17 t s cc ks :r L': vie ·;,1 o f that p u r ti ·c, n o f th c R'e f e L. t'. r: ' s 
u r d e r '!! 1-1 i c h fa i l e ri t o a s s c s s . p e f') a l t i e s v n d s t t o r n 2 y r· e c s ~- ,J r t 11 e . 
c o n rJ I.J c t o f TJH~ t~ m p 1 o y e:: r / c a r r .i e r L , . re q u c :_; t i r1 g th e: Or cl 0 r 0 f 
SU S fJ C fl S .i. O i7 , L :1 ,JI: 'ti a S i S S U C d D 'y' t he CO rn p l i a 11 Ce O i v i S i O n O ( :: tH.: ~---: . 

• .. , .! \- i...~ 

':/orkers' Compcnsc1tior1 Department: i. ::1:: 

The BcarcJ, after de novo. rev.iew·, would affirm an_d. auopt tt-1at 
portion of the r~cfcr:_:;e's oroer •:,1h.ict1 is c.1ppe;::ileLJ. lts dj_cJ t:1e 
F{ e f e f ~ e , lll lC: BO 8 rcl f .i. I\ cJ S t h J t al t h O U Q h U1 I.; C IT1 p l O 1/ i; :· /c J f '_r i l: f j i j 

not follow OA:i i1"56-54-2t:1.l and -21:U tr',. i~he Jetter, ti1at cL=-d;nan·t 's 
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"As to the decision whether to reopen claimant’s prior
claims which are the subject of this proceeding li order
to provide claimant additional compensation unde.r the
Board's own motion authority, that is.theultimate
decision for the Board,, not this Referee.' .Therefore, in
ttiac. respect, I decline to present a recommendation."

There are inany responsibilities that are ultimatel'y this
Board's. That is no excuse for a Referee not doing something
which an Order of this Board directs to be done.

In the Referee's partial defense, however, it was undoubtedly
difficult to frame a recommendation, just'as it is difficult for
the Board to make a decision. Claimant has a variety of health
problems extending back to at least 1961. Some are Industrially,
related; otners are not. There is cogent evidence that claimanf's
overall conoition has recently worsened.' The problem is whether
his current condition can be traced back to a genesis in any of
nis prior workers' compensation claims (a.s distinguished. from
non industrial problems) and, if so, to which of several prior
claims. ' . . .

Three different doctors have come to three different
conclusions as to the most likely genesis of claimant ' s  current
problems. This is sufficient reason, at least for purposes of the
Board's discretionary own motion jurisdiction, to deny reopening. m

IT IS 50 ORDERED.

WCB 79 09391 APRIL 6, 1981

PHILLIP BARRETT, CLAIMANT
Olson, ,Kittle, et al, Claimant's Attorney
Pheney & Kellej^, Defense Attorney
■'rder on Review

■Reviev.’cd by Board inemoers McCalii and Lewis.

The claimant seeks review of thiat portion of the R'e'fei'eo’s
(jrder which failed to assess.penalties.atid attorney fees for
conduct of tne employer/carrie c in requesting the ■Order uf 
Suspension' that was issued by the Complia^jce Division o r
Vt'Oikers' Compensation Department; , •

the.
.  f.: he,,

■ > 1 K 1 4

The Board, after de ndvd.'review , would, affirm an.d.aoopt ttiat
portion of the Refer ae's oroer which is appealed'. As did the 
Referee, me Board finds that althougl'i trie emp Toy e 1/ca r f i 0 r did
not follo'w GAis AT6 34 281 and  283 to the letter, that claimani’s %
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J,s inform,,d oi ct10 po,rsitJ.lEty of the •;uspcns.ion .or 
c CJ m :J e n s a t i. b n !J 1::: nt::: f i t. s i f c l c:1 .i ma n t ci.i d n o t k e t-3 p l n s a P P o 1 ;-, t m e n L 

"j/ .i t. h o r . ch ·c b a c h . T he c la i m cJ n t ' s a t t o r 0 c :.· ;:i n Li i.. 11 2 c l a -~ n; a r. t '-:' 8_ r (] 
aovised th~I- if the:: appointrnr_~nt could not- :Je_kepc:_·th,1l d val.l~-, 

r e cl S O i1 w ': $ I f e ~ U i r C: U • Ne i t I 7 8 r_ C l ~ L i1 a n_ t n O ~ .r-i : ~ ;;, ci ~ t ~ ~ n C ~ _ ~ f O ~ 1 ° ~ U 

c; h c:: ca r r 1 e ,r w 1 l:11 such v a 1 uJ re a:: u n . T 11 e c ,,, r L 1 er c.L. r, n c ,. ... n I or'" 

the: 2laimaht cf the purpose or tr1-: e:,:a1nLni1t·.ion by Dr. C,,,i,Jch nor 

u s e th c b o i1 1; fa c e t y p c d s i.' l~ q u i re d u n cJ c r O II r{ id 6 - '.J 4 - 2 1:U ( c 1 -

I ' I .• -1 ! h f ,' ~- . ll I- ·--, '" t •- ,.. . , p l .. '/ The 1::iourcJ conc~uucs, ,JS tJLu .:, e ,c,,ereE: 1 • ; •'-''ct 1,1 1·;_...J_, a 

a n ,j tr·: 2 h ;:J- cl S h i p , . i f i.'Hl j , C cl U $ 8 rj .i n :: i7 i S C a S C :J C C JU S C cif 1 5 S U ,rn C 8 

o f t h c Or -:i le: r o f Su:, pen s i on ·.-1 a s · c on t r itJU L co · l: o by c la 1 :11 .:in c _, r t~ is 

J \Jent . '1 \ 

I 

I ORDER 

The o )de r o f tr1 e Re f e 1- 1::! e I d a c e d Se p t c ; n be r 11 : l ? G iJ , _._ J 

aft'irmcd. 

WCB Case No, 79-05989 APRIL 6~ 1981 

JERE BURNS, CLAIMANT 
Olson, Hit~le, et al, 
SAIF Corporation 

RI • 
Order on eview 

Claimant's Attorneys 

F;~vicwed by Bcnrd members i'1cCa1lister a11d L,~wis. 

I 
The cla_i.mant and the SAlF Cor1,oraUon (SAIF) seek B.:;'-'rd review 

of tne Referee's order which remanded claimant's claim to the SAIF 
for acceptlance ar1d which granted claimant an award of 6~ aegrees 
for 20% u~scheduled disability. The claimant contends :ne award 
of perman~nt partial disability is inidequate. The SAIF appeals 
cornpensability of the claim. 

The BJara affirms the Referee's conclusions. We note the 
Referee elites Frasure v. Agripac, Inc., 41 Or. ;~pp. 997 (1979) on 

the issue /of estoppel. The Court of Appeals decision in ~rasure 
(suprd) was reversed by the Supreme Court: SAIF is not estopp~d 
from denyiln9 the claLT1. However, the Goard, as did the R2feree, 
finds tha~ the claim is compensable. · 

Tr1e a�lauJ, after de novo revii.;:11, affi:-rr1s and adopts L 1e 
Opinion and Order of the Referee. 

OrWER 

The crder of the Referee dated August 8, 1980 is af!1rmed. 

-655-

atLorney v; S s informed of ihe poosib i 1 i ly or' the oospciision of
c Oiti oen 5 a L i. bn bi^nefiLs i r ciaiman!: oid noc keep his ap poi o l inen l

vriih Or. Cnl'Dach. The claimant's attorney and tne claLinant v/ere
aavised that if the appointment could not o e kept'chat a va lid

NeiU'ior clai.nant nor hireason w a s | r e q uir e u .
Che c a r r i 6 1 w i t h such valid

nor fi 1 s a L10 r n e y
'Tne carrier di rj nc;:

r 0 V1 d e u
reason. 'Tne carrier did ncc inforri 

the claiina'nt cf the j.^urpose of the exafnination by Dr. Co.i'.ach nor
use the boldface type as. required under 0/Ar( q36 Sd 2 60 (c / .

, as did the Keferce, "...tnat th , delay
calised in this case because of issuanceThe 8 0 u r d c o n c ^ u a(and tne hslrdship, 'if

0f the Ordbr of Suspension was contributed • to by ciaimanc. o
agent." .

hi

ORDER
The order of che Referee, daced

a i' f i r m 0 d .

JERE BURNS
Olson, Hit
SAIF Corporation
Order on Review

Sep teinbe r 11, 1980 ,

WCB Case No. 79 05989 APRIL 6', 198,1

CLAIMANT
tie, et al, Claimant's Attorneys

KeviC'V|/ed by Board members McCailister and Lewis.
The claimant and the SAiF Corporation (SAIF) seek Boerd review

or tne Referee's order which remanded claimant's claim co the SAIF
for acceptance and which granted claimant an award of 6A degrees
for 20% urisci'ieduled disability. The claimant contends !he award
of permanent partial disability is inadequate. The SAIF appeals
compensabil'i ty of the claim.

The
Referee

Bo a rac il t e s affirms
F r a s u r ethe issue |of estoppel,

(supra) was reversed byfrom d e n y ib i g the claim,
finds that' the claim is

Tne 3o

the Referee's conclusions. We note the
Agripac, Inc. , 41 Or. App. 997 (1979 ) on

The Court of Appeals decision in rasui'e
the Supreme Court. SAIF is not estopped
However, the Board, as did the Referee,

compensable.
ard, after de novo reviev.', affirms and adopts

Opinion and Order of the Referee. L «e

ORDER
'he order of the Referee dated August 8, 1980 is affirmed.
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Motion No. 81-00BOM APRIL 6, 1981 

ROJ\ERT CLOSE, CLAIMANT 
8vohl Malagon, Claimant's Attorney 
SAlF Corporation 
Ow11 Motion Or11er 

Claimant requests the Board to exercise its own motion 
jurisdiction pursuant to _ORS 656.278 and reopen his claim for a 
~orsened condition related to his induitrial·injury of August 29, 
1972. Claimant's aggravation rights have expired. 

Claimant's industrial injury consisted of an asphalt ourn to 
his left foot. Over the years he has had multiple surgical 
procedures and awards granted for low back and left leg as well as 
tr1e left ·foot. 

The medical evid~nce submitted indicates that claiinar1t 
underwent a medial meniscectomy on January 5, 1981 to the right 
leg. The Board finds this condition is in no. way related ·to the 
1972 asphalt burn .of the left foot. We base this opinion on the 
meoical report of the Orthopaedic Consultants. 

Claimant's motion for the Board to exercise its bwn motion 
jurisdiction is denied. 

IT IS SO ORDERED. 

WCB Case No. 80-04245 APRIL 6, 1 981 

,JO!lN COFFIELD, CLAIMANT 
Doblie & Francesconi, Claimant's Attorney 
SATF Corporation 
Order on Review 

. . 
Reviewed by Board members Mccallister and Lewis.-. 

The SAI-F corporat.ion see.ks· Board· revie\v of the ·Rer"eree's· order 
which found claimant 1 s Oecember.27, 1979 ]Jljuries compensaole and 
which remanded the claim to SAIF for ~cceptance, and which awarded 
penalties for the unreasonable delay in a~cepting or denying the 
clai~ under ORS 656.262(8) together with attorn~y's fees. 

The issues are compensability, penalties and fees. 

-656-

Own Motion No. SI OOSOM APRIL 6, 198"^ m
ROPERT CLOSE, CLAIMANT
Evohl Malagon, Claimant's Attorney
SAIF Corporation
0wM Mo t ion 0riler

Claimant requests the Board to exercise its own motion
jurisdiction pursuant to ,0RS 656.278 and reopen his claim for a
w.orsened condition related to his industria 1 ■ injury of August 29,
1972. Claimant's aggravation rights have expired.

Claimant's industrial injury consisted of an asphalt ourn to
his left foot. Over the years he has had multiple surgical
procedures and awards granted for low back and left leg as well as
the leTt 'foot.

The medical evidence submitted indicates that claimarit
underwent a medial meniscectomy on January 5, 1981 to the right
leg. The Board finds this condition is in no. way related to the
1972 asphalt burn,of the left foot.. We base this opinion on the
medical report of the Orthopaedic Consultants.

Claimant's motion for the Board to exercise its own motion
jurisdiction is denied. ' ■ m

IT IS 50 ORDERED.

WCB Case No. 80 04245 APRIL 6, 1981

JOHN COFFIELL, CLAIMANT
DoLlie (5 Francesconi, Claimant’s Attorney
SAIF Corporation
Order on Review

Reviewed by Board members McCaliister and Lewis.■ 
The SAI F Corporation seeks Board review of the Referee's’ order

which found claimant's December.27, 1979 i/ijuries compensaole and
which remanded the claim to SAIF for acceptance, and which awarded
penalties for the unreasonable delay in accepting or denying the
claim under ORS 656.262(8) together with attorney’s fees.

The issues are compensability, penalties and fees.
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SAI~ contends that claimant was not an employee at the time of 
the injury but was an independent contractor; that claimant lied 
about h~s drinking immediately preceding the accident and is, 

. therefo~e, not to be believed in any particular despite the 
Referee's evaluation that the cla.irnant was. a creoible v.iicness. 
Even if found to be an employee an � a subject worker, SA!F 
contends that claimant was,· by re::ison of ',is alleged activities 
prior to the accident, removed from :he scope of any employment 
that may have existed. 

Claibgnt esserts that he was an employee of .James Manke, doa 
Qu~lity ~nteriors, the sub-contractor responsible for sheetrocking 
on the cbnstruction project; that claimant's trip to picK·up 
suppliesl and material:; was work-related; and t_hat tne criteria 
established by the courts for determining the employment s~atus of 
a claimant has been more than met in this case. Claimant further 
contendsl that even if h.is activities were fciur,d to oe a deviation 
From his direct work-related responsibilities by reason of the 
alleged drinking--an allegation wilicil is denied oy claimarit--the 
primary 6urpose and cause of the trip was work-related. Claimant 
a r ·g u es th a t the p r op e r t e s t to be a p o l i e o i s w he the r th e " i n ju r y 
has sufficient work relationship" as directed by the Supreme Court 
in Ro9ers v. SAIF, 289 Or. 633 (1980). 

I . · I This is a denied claim. The matter Mas heard in 
Portland August 14, 1980. Mr. Coffield was pr.esent and was 
represented by counsel, James L. Francesconi. The State 
Accident Insurance Fund was represented by counsel, Gene L. 
Platt. 

In addition to the issue of compensability claimant 
requested penalties and.attorney fees for unreasonable delay. 

Claimant is 53 years old and has been a sheetrocker 
for about 30 years. He has worked out of the Union Hall for 
over 20 years. He is not a licensed contractor. 

· \James Manke was doing business as Quality Interiors. 
He was a sub-contractor on a condominium project in cannon 

1 
Beach. The general contractor was W. C. Baughraan. L'1i:-. Manke 
had the sheetrock contract and.his part of the project was in 
trouble. \ He __ hired claimant away- from another job to bring a 
crew of men in and clean ·up this project. Claimant, as well as 
t~e other\sheetrockers, _received $15 per hour._ Mr. Manke fur­
nished the necessary tools and materials. The materials were 

· not stored on the job because of possible lass by vandals or 
. thieves. I 
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# SAIFy contends that claimant was not an employee at the time of
Che injury but was an independent contractor; that claimant lied
about ni s drinking immediately preceding the accident and is,
therefore, not to be believed in any particular despite the
Referee'Is evaluation that the claimant was a creaible v^icness.
Even if found to.be an employes ana a subject worker, 5AIF
contends that claimant was,' by reason of 'us alleged activities
prior to
that may

Cl
Qualit
on the
suppli
estabi
a clai
c 0 n t e
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allege
prima r
a r'gues
has su
in Rog

the accident, removed from the scope of any employment
have existed.

aimant
y 1 n t e
constes| and

ished
mant h
ds tha
is dir
d dr in
y f3urp
that
fficie
srs V.

asserts that he was an employee of James Manke, doa
riors, the sub contractor responsible for sheetrocking
ruction project; that claimant's trip to picK’Up
materials was work related; and that tne criteria

by the courts for determining the employment status of
as been more than met in this case. Claimant further
t even if his act ivities were found to oe a deviation
ect work related responsibilities by reason of the
king  an allegation wiiich is denied by claimant  the
ose and cause of the trip was work related. Claimant
the proper test to be apolieo is whether the "injury
nt work relationship" as directed by the Supreme Court
SAIF, 269 Or. 633 ( 1980) .

Portland
This is a denied claim. The matter  v/as heard in

August 14, 1980. Mr. Coffield was present and was
epres.ented by counsel, James b. Francesconi. The State

Insurance Fund was represented by counsel. Gene L.

In addition to the issue of compensability claimant
penalties 'and'attorney fees for unreasonable delay.

Claimant is 53 years old and has been a sheetrocker
30 years. He has worked out of the Union Hall for

Accident
Platt.

requested

for about
over 20 years. He is not a licensed contractor.

jJames Manke was doing business as Quality Interiors.

He was a sub contractor on a condominium project in Cannon
Beach. The general contractor was W. C. Baughman. Mr. Manke
had the sheetrock contract and.his part of the project was in 
trouble. |He hired claimant av/ay from another job to bring a
crew of men in and clean up this project. Claimant, as well as 
the other jsheetrockers, received $15 per hour. . iMr. Manke fur­
nished the necessary tools and materials. The materials were
not stored on the job because of possible loss by vandals or
thieves.
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the day in question, December 27 ,· 1979, cla:imant 
and two or three other men were working ori and about the·c6ndo­
miniurn during the morning. About noon the men left for lunch 
and c.::lai_mant left to secure additional su·f?plies. While gone 
from the project claimant was involved in a motor vehicle 
accident which resulted ·in various fractures, including skull 
fractures. He was in a coma for a number of days. He does not 
remember the accident at all, but ~as struck by anoth~r tiuc~. 

Upon de nova review, the Board concludes that greater weight 
should be given to the Referee's decision as to credibility than 
to the testimony of one witness which is contrary to. the testimony 
of two other witnesses. 

The Board affirm~ and adopts· the Opinion and Order of th~ 
Referee ·which is incorporated herein as if set forth in• full. 

ORDER. 

The order of the Referee dated August 22, 1980 is affirmed. 

As defenses SAIF claims claimant was·an independent 
contractor; if an employee, he was not acting within the course 
and sc~pe of his employment; and•that SAIF was prejudiced by 
claimant's.failure to file a claim within 30 days. SAIF does. 
not know where Mr: Manke is. · 

Claimant had the powei to hire and fire~-as a working 
foremari. On one or two occasions Mr. Manke.paid all of tSe 
employees through one check payable to claimant. His reason 
for doing this, according to the testimony, was· because of his 
bo.okkeeping system. The men were told that normal payroll 'checks 
and deductions would be made as soon as the bookk~eper was squared 
away. 

Mr. Manke also had the power to hire or fire and 
directed control of the project by indicating whic~work was 
to be done first. _He ~ad the right to discharge any of the 
sheetrockers without incurring any liability to them under a 
contract. In the COLLINS case (which was.als~ a sheetrockei 
case) _the claimant had actually signed a contract stating he 
was an independent contractor. Because of the controls retained 
by employer in that case the C_ourt of Appeals ignored 'that· c'on­
tract and held claimant was an employee (Collins v. Anderson, 
.rn· Or App 765)_. 

·. 
As I view the evidence, this was .'1r. Manke' s .£ irst· big_ 

job. The job ~as in trouble and needed a lot of cleaning up and 
Mr. Manke hired claimant to bring in a crew and do that. There 
wasn 1 t any piece work as the choice piece work portion of the 
job had already ,been done. Only odds and ends or. small scattered 
areas were left and Mr. Manke had to pay hourly wages in order to 
finish the job. 
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On the day in questionDecember 27/ 1979, claimant
and two or three other men were working on and about the'condo­
minium during the morning. About noon the men left for lunch
and claimant left to secure additional supplies. While gohe
from the project claimant was involved in a motor vehicle
accident which resulted 'in various fractures, including skull
fractures. He was in a coma for a number of days. He does not
remember the accident at all, but was struck by another truck.

Upon de novo review, the Board concludes that greater weight
should be given to the Referee's decision as to credibility than
to the testimony of one witness which is contrary to, the testimony
of two other witnesses.

The
Referee

Board
which

affirms and adopts'the Opinion and Order of the
is incorporated herein as if set forth in' full.

ORDER
The oraer of the Referee dated August 22, 1980 is affirmed.

As defenses SAIF claims claimant was an independent
contractor; if an employee, he was not acting within the course
and scope of his employment; and that SAIF was prejudiced by
claimant's.failure to file a claim within 30 days. SAIF does,
not know where Mr. Manke is. m

Claimant had the power to hire and fire  as a working
foreman. On one or two occasions Mr. Manke paid all of the
employees through one check payable to claimant. His reason
for doing this, according to the testimony, was' because of his
bookkeeping system. The men were told that normal payroll ‘checks
and deductions would be made as soon as the bookkeeper was squared
awav.

Mr. Manke also had the power to hire or fire and
directed control of the project by indicating which, work was
to be done first. ,He had the right to discharge any of the
sheetrockers without incurring any liability to them under a
contract. In the COLLINS case (which was also' a sheetrocker
case) the claimant had actually signed a contract stating he
was an independent contractor. Because of the controls retained
by employer in that case the Court of Appeals ignored that con­
tract and held claimant was an employee (Collins v. Anderson,
40' Or App 765),. ' ,

As I view the evidence, this was Mr. Manke's .first'big.
job. The job was in trouble and needed a lot of cleaning up and
iMr. Manke hired claimant to bring in a crew and do that. There
wasn't any piece work as the choice piece work portion of the
job had already ;been done. Only odds and ends or. small scattered
areas were left and Mr, Manke had to pay hourly wages in order to 
finish the job.

m
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giving consideration to all the evidence, I 
1 d 1, · twas not ·an i·ndepena·ent contractor--but was a cone u e c aiman _ 

• I l subJect emp oyee . 

. ~AIF's-ne:-:t argument is that claimant was not a~ting 
within thel scope and course of his employment. The supplies 
were stored at the � rivate residence of Mr. Gene Ettro. There 
is some te$timony claimant owned the materials stored ther~. 
However, there is also other testimony claimant was_borrowir:ig 
material f~om Mr. Ettro--and that Mr. Manke owned th~ ~aterial_ 
and claima~t was there to pick it up. Claimant testified he did 
not own th~ material. Aftei hearing and observing_claim~nt, I 
have no re~son to question his credibility arid believe his 
testimony. 

SAIF also attempted to prove claimant was not within 
the course and scope of his·employment because of drinking. 
Claimant ~nd all the other workers testified there had been 
no drinki~g on the job that morning. The estranged wife of 
Mr. Ettro ftestified claimant had one drink when he was there 
about noon picking up the supplies. There isn't any evidence 
alc-ohol pllayed any· part in the cause of this accident. Claimant 
was taken bv.ambulance to the hospital in Astoria. The accident 
happened Je~r Astori~ as Mr. Ett~o lived in that town. The 
hospital r 1ecords make no· reference to there being any smell ·of 
a·lcohol abbut claimant's oerson. 

lfter giving co:sideration to all the evidence, I 
conclude dlaimant was acting within the course and ~cope of his 
em?l� ymentl. 

I 
1
The last issue raised bv SAIF was lack of timeliness 

in filing fhe claim. However, th~ empiciyer knew of the accident 
either th~ day it occurred or the day following. As the employer's 
agent, _SAIF is also charged with that notice. 

!Claimant requests penal ti~s and attorney fees "for 
unreasonab1le refusal, resistance, · or- delay". The injury occurred 
December 2'17, 19 79. Formal demand was made May 7, 19 80. Denial 
was by letter of June 26, 1980 (Exhibits 5 and 6). 

I -

After giving consideration to all the evidence, I con­
clude claibant is entitled to the penalties and attorney fees 
requested -1 Having prevailed in a d_enied claim situation, he is 
also entitled to a fee for his attorney in that connection at 
SAIF's exp~nse. 

ORDER; 

That this matter be, and the same hereby is, remanded 
to SAIF corporation with instructions to accept this worker 1 s 
claim and brovide to him the benefits of the Workers' Compensation 
Law. 
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After giving consideration to all the evidence, I
conclude claimant was not an independent contractor but was a
subject employee,

. SAIF's next argument is that claimant was not acting
within thel scope and course of his employment. The supplies
were stored at the private residence of Mr. Gene Ettro.^ There
is some testimony claimant owned the materials stored there.
However, there is also other testimony claimant was borrowing
material from Mr. Ettro and that Mr. Manke owned the material_
and claimant was there to pick it up. Claimant testified he did
not own the material. After hearing and  observing claimant, I
have no reason to question his credibility and believe his
testimony.

SAIF also attempted to prove claimant was not within
the course and scope of his employment because of drinking.
Claimant and all the other workers testified there had been
no drinking on the job that morning. The estranged wife of
Mr. Ettro jtestified claimant had one drink when he was there
about noon picking up the supplies. There isn't: any evidence
alcohol pl|ayed any part in the cause of this accident. Claimant
was taken by•ambulance to the hospital in Astoria. The accidenthappened n'ear Astoria as Mr. Ettro lived in that town. The
hospital r^ecords make no reference to there being any smell of
alcohol about claimant's person.

After giving consideration to all the evidence, I
conclude claimant was acting v/ithin the course and scope of his 
employment'.

|The last issue raised by SAIF was lack of timeliness
in filing the claim. However, the employer knew of the accident
either the day it occurred or the day following. As the employer's
agent, .SAIF is also charged with that notice.

Claimant requests penalties and attorney fees "forunreasonable refusal, resistance,'or delay". The injury occurred
December 2i7, 19 79 . Formal demand was made May 7 , 19 80 . Denial
was by letter of June 26, 1980 (Exhibits 5 and 6).

After giving consideration to all the evidence, I con­
clude claimant is entitled, to the•penalties and attorney fees
requested.! Having prevailed in a denied claim situation, he is
also entitled to a fee for his attorney in that connection at 
SAIF's expense.

ORDER:
That this matter be, and the same hereby is, remanded

to SAIF Corporation with instructions to accept this worker's
claim and provide to him the benefits of the Workers' Compensation
Law.
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IS FURTHER HEREBY ORDERED that SAI,!: __ p~y an amount 
eqnal to 15% of the compensation fo1· ternpo~ary . ~.otci.t'.,. ~i~abili ty 
from the date of injury to the date of denial, in ~~aition to 
said comoensation, directly to claimant as and for·a penalty . 
under th~ pr:-ovisions of ORS 65G.262(8). SAIF is further orde~ed 
to pay. the sum of $200 to claima.nt I s uttorncy in connection with 
this penalty. 

IT IS FINALLY HEREBY-ORDERED that SAIF Corporation 
pay claimant's attorney the sum of $750 as and for a reasonable 
attorney fee, no part of which is to be deducted from compen~ 
sation due claimant by virtue of this Order or·from the attorney 
fee in the paragraph above. 

Own Motion No. 81-0075M APRIL 6, 1981 

RAYMOND N. CROOKS, CLAIMANT 
.. __ 1 • ~~IF Corporation 

Own Motion Determina.tion 
"· ., 

.. : 

The Board issued its Own Motion Order pursuant to ORS 656.278 
and reopened claimant's claim for a wors~ned condition relBted to 
his July 24, 1973 injury upon his hospitalization recommended by 
Or. Maxwell. 

The claim has now been submitted for closure, ana it ls the 
~ecommendation of the Evaluation Division of the Workers' 
Coinpe,s.ition Department that claimant be granted comµensution for 
temporary total disability from October 8, 1980 th.rough l~ece.hber 
18, 1980 and to no further award for permanent partial 
disability. The Board concurs with this recommendation. 

If IS SO ORDERED. 
'l . • -~·~··} 

·. 
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IT IS FaRTHER HEREBY ORDERED that SAIF pay an amount
equal to 15% of the compensation for tem.porary totaT disability
from the date of injury to the date of denial, in addition to 
said compensation, directly to claimant as and for‘a penalty
under the provisions of ORS 65G . 262 (8) . SAIF is further ordered
to pay. the sum of $200 to claimant's attorney in connection with
this penalty.

m

IT IS FINALLY HEREBY ORDERED that SAIF Corporation
pay claimant's attorney the sum of $750 as and for a reasonable
attorney fee, no part of which is to be deducted from compen­
sation due claimant by virtue of this Order or'from the attorney
fee in the paragraph above.

Own Motion No. 81 0075M APRIL 6, 1981

RAYMOND N. CROOKS, CLAIMANT
SAitF Corporation
Own Motion Determination

m
The Board iss ued its Own Mo ti on Order pursuan

and reop ened clai mant ' s claim f or a worsened cond
his July 2^, 1973 inj ury upon h i s ho spitalization
Dr . Maxw ei i.

The claim has now be en sutam i c Led for closure,

ORS 656.278
ated to

ana it is the
Compensation Department that claimant be granted compensation for
temporary total disability from October 8, 1980 through Oece.nber
18, I960 and to no further award for permanent partial

The Board concurs with this recommendation.disability.
Ir IS SO ORDERED.

%
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Case No. 80-02949 
WCB Case No. 80-06809 

HAROLD CROW, CLAIMANT 
Gary Allen) Claimant's Attorney 
Keith Skelton, Defense Attorney 
Order on R4view 

APRIL 6', 1981 

Re.vieweu by Board 1~embers f.',cCallister and Lev1is. 

I 
Th e SA I F C o r p o r 8 t i on s e e k s Bo a i:' d r e v i e ,,, o f th e Re f e re e I s 

Opinion an¢ Order which rescinded SAIF's March 26, 1930 de~ial of 
a i7 a g 'd r a v a t i on c l a i m a n o v1 h i c i"1 a f f i rm e d c 11 e Ju l y l , l '7 8 G ,:.: l a i rn 
denial of ~ibetty Mutual Insurance Co. 

I 

I . 

The sole issue raise � on appeal is whether claiman~'~ February 
1980 injur~ was a new injury or an aggravation of an earlier 
indust~iallin~ury to his low back which occu~red in July of 1~79. 

Wn1le ernpL � y~a by Cedar·Lumber CompJny, insured by tne SAIF 
Corporatior}, claimant sustained a co1npensaule low back injury in 
July of 1979. Claimant was terminated by Cedar Lumber Company 
~ome tirn~ ln August or September of 1979; in Octo~er of 1979 he 
started wofk for Phillips Industries. 

I 

60th t~e injury of July 197? ~nd of February 1980 related to 
claimant's low back, diagnosecJ by his treat.ing physician a.s "acute 
sacroiliac strain" and by a· consulting physician as "lumnosacral 
strain." In both instances, tt1e 011set of symptoms was gradual and 
11either co~i'd be· traced to a distinct traumatic incident. 

SAIF c!ntends, and the Board agrees, that the Referee erred in 
his f'h,ding that Or. Boughn's 1979 diagnos.i.s of the claima,1t 's 
condition •,,•as, at that time, a "chronic lumbosacr.al strain." Dr. 
Boughn's rnt'~ciicc.11 findin1;:is i11 July of 1979 wert:: that claimant 
suffered o~ly a "lumbosacr~ll strain." In February of 1980, wr1en 
claimant was employed by Phillips Industries, Dr. Bougl1n a-::.iaii1 
diagnosed ~lc:iimant 's back condition GS a 11 lumbosacral strain." At 
the time of thG.t second diagnosis, however, the history of 
c1aima,7t'sicoinplaints, as contained in the doctor's notes; clearly 
indicate t18t the condition pr-:dated clairnt'lnt 1 s employment •~ith 
Phillips I~dustries, dating back six to eight monchs. Not until 
Feoruary 22, 1980 did Dr. Soug~n dia �nose the claimant's back 
cor1d.ition as a "cl,ron·ic lurnbosacral strain," but he conc.Luded that 

. it ''.as.an ragg.rnvation of his previous ihj.ury." 

.. O;i J,:rn~ary 1B, 1.980, DL Dawsc•il; clairna.ni:.'s treatin,, 
·~h.:ropr~ctor, noted that claimant's complaints "had beer~ uradually 

~n~reas1n~ lover the past four months in the areas of his previous 
1 n ;! u r ~ " o '. J u l Y 2 5 , 19 7 9 ; he c on c l u de d th c1 i: h .i s f i n d i n g s i n d i c a t e d. 
a worsening of Mr. Crow's oriqinal in.iury.~ 
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APRIL 6', 1.981WCB Case No. 80 02949
WCB Case No. 80 06809

HAROLD CROW, CLAIMANTGary Alien! Claimant’s Attorney
Keith Skelton, Defense Attorney
Order on Review

Reviewed by Board inembers McCallister and Lev/is
The SAIF Corporation seeks Board review of the

Opinion ancl Order which rescinded SAIF's March 26,
ah aggravation claim and which affirmed rhe July 1denial of iibeity Mutual Insurance Co.

Re feree ' s
1930 denial
1980 claim

0 f

The sole issue raised on appeal is whether claimant's February
1980 injury was a new injury or an aggravation of an earlier
industrial injury to his low back which occurred in July of 1979.

Wnile employed by Cedar Lumber Company, insured by tne SAIF
Corporation, claimant sustained a coinpensaule low back injury in
July of 1979. Claimant was terminated by
some time in August or September of 1979;
started worl< for Phillips Industries.

Cedar Lumber Company
in October of 1979 he

Both th
claimant ' s
sacroiliac
strain. "

e injury of July 1979 and of February 1930 related to
low back, diagnosed by his treating physician as "acute
strain" and by a' consulting physician as "iumnosacral

In both instances, the ofiset of symptoms was gradual and
neither coibld be'traced to a distinct traumatic inciden

SAIF conterids
W o S

medical

and the Board agrees, that the Referee erred in
. Boughn's 1979 diagnosis of the claimant's

a "chronic lumbosacral strain." Dr.
July of 1979 were that claimant

that Di
at that time

findings )i n
his finding
condition
Boughn’s
suffered oiply a "lumbosacral strain." In February of 1980, when
claimant was employed by Pniliips Industries, Dr. Boughn again
diagnosed claimant's back condition cs a "lumbosacral strain." At
the time of that second diagnosis, however, the history ofcla'imant's|compiaints, as contained in the doctor's notes , clearly
indicate trpat the condition predated claimant's employment with
Phillips Industries, dating back six to eight monchs. Not until
Feoruary 22, 1980 did Or. Boughn diagnose the claimant's back
condition as a "chronic lumbosacral strain," but he concluded that
it was an "aggravation of his previous injury."

chiropractor, noteo
On January 18, 1.980, Dr. Dawsoii, claimant's treating

that claimant's complaints "had been
past four months in the areas of his
1979; he concluded thar his findings
Crow’s original in.iury.".
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Board believes that the erroneous finding of fact does not 
rnateri2illy affect a conclusion thc1t claimant=-? injury was an 
uggravation of his July 1979 injury, in view of the uncontroverted 
rnedicdl opinion of a worsening of the origin~! injury by both of 
claimant's physicians. 

Appellant further argues that claimant's employment with 
Phillips Industries contributed independently to his disability. 
The Board must agree with respondent's 8ssessment "that t.here is 
not a tot or tittl2 of evidence to that effect." 

Upon de nova review, the Board adopts, with the exceptions 
noted above, the Opinion and Order of the Referee dated October 6, 
1980. 

ORDER 

The order of the Referee, dated October 6, 1980, is affirmed. 

WCB Case No. 79-10704 

PATRICIA J. DARIS, CLAIMANT 
Alan H. Tuhyr Claimant's ~ttorneY 
SAIF Corporation 
Order on Reconsideration 

APRIL 6, 1981 

Or1 March 16, 1981, claimant's attorney requested the Board 
grant him a reasonable &ttorney's fee for his efforts before the 
Board on behal.f of claimant. In a "cross-appeal" situati.on when 
considering whether an attorney fee is due, our rules ,dictate that 
we determine 1t/ho tr,e initiating.po.rty- is anJ whether thst.. part; 
prevailed on their request for review. In this case, claimant 
appealed and lost. Under th~ provisions of OAR 436-47-07~, 
claimant's request for attorney's fees mus~ be deni~d. 

IT IS SO ORDERED. 

d mem~ers Mccallister and Lewis. Reviewed by Boar u 

. d the SAIF Corporation seek Board ~ev~ew of 
The claimant an directed SAIF pay medical bills_ 

the Referee's order which · . Septe'ITlber 1919 and time loss 
connected with claimant~~ ~~~I~~~t¾; hospitalization ~o ~ebruary 
benefits from the date the denial for ongoing respons1bl1ty for 
28 1980. It affirmed 

J • • 
claimant's men1ng1oma. 

· affirms and adopts the The Board, after de nova review, 
Opinion and Order of the Referee. 

-662-

Appellant further argues that claimant's employment with
Phillips Industries contributed independently to his disability.
The Board must agree with respondent's assessment "that there is
not a tot or tittle of evidence to that effect."

Upon de novo review, the Board adopts, with the exceptions
noted above, the Opinion and Order of the Referee dated October 6,
1980.

ORDER
The order of the Referee, dated October 6, 1980, is affirmed.

The Board believes that the erroneous finding of fact does not
materially affect a conclusion tliat claimant's injury v/as an
aggravation of his July 1979 injury, in view of the uncontroverted
medical opinion of a worsening of the original injury by both of
claimant's physicians.

WCB Case No. 79 10704 APRIL 6, 1981

PATRICIA J. DARIS, CLAIMANT
Alan H. Tuhy, Claimant's Attorney
SAIF Corporation
Order on Reconsideration

Or'i March 16, 1981, claimant's attorney requested the Board
grant him a reasonable attorney's fee for his efforts before the
Board on behal.f of claimant. In a "cross appeal" situation when
considering whether an attorney fee is due, our rules  dictate that
we determine who the initiating. party is and whether that party
prevailed on their request for review. In this case, claimant
appealed and lost. Under the provisions of OAR 436 47 0713,
claimant's request for attorney's fees must be denied.

IT IS SO ORDERED.

Reviewed by Board members McCallister and Lewis.
. The claimant and the SAIF Corporationthe Referee's order which directed SAIF medical bills.

claimant's meningioma.
The Board, after de novo review, affirms and adopts the

Opinion and Order of the Referee.
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The oraer of the Referee dated July 28, 1980 is affirmed. 

WCB Case No. 79-10662 

HAROLD EASTLING, CLAIMANT 
I t. SAIF Corpora ion 

R I • 
Dreier on e'riew 

APRIL 6; 1 981 

r~,:iview8,J uy. GnarLi ,ncrnbers i-'icC:1llister ci;1d Lev1is. 

CLaim)nt seeks Board review of the: fief,::ree's oru,~r ·t1;,~_~17 

.iffirmed tjhe 5ept:;ri1b2r 10, 1979 Oeterrninsci.on Ordc:r and t:1e 
partial de~ial issued by the SAIF Corporation (SAIF) on November 
16, 1979. The issues raised at the hearing were extent of 
d .is ab i.l i t y and comp ens ab ii i r:. y o f c 1 a i 1n an t ' :.o psycho J o lJ i ca _:_ 
CO r, d i l i O fl . Cl a i fl13 n t CO n t e n OS be f O re t he f.:l O a rd t j·, <l t h 8 C;: 1 .l f ·,·/ a II t S 

a cJ di ti on al t e in po r a r:; to ta l dis ;:i b i1 i t y fro rn f\Jo v e rn be r 19 7 9 :Hi J 
r e i n s t a t e rn e ·n t o f h i s b i o r· e ,:::: u o a c k t re a t me n r. . He i s n o t a c;; k .i n g r :J r 
dn increaseu award of permanent disability. 

f..:.fter a thorou'dh consideration of tt'1e evidence.: be~·or2 it, tne 
Bo~rd Jffirms the order of the Referee. We are p2rsuadec by tne 
reports of Dr. Parvaresh, a psychiatrist, with respect t-~ the 
:::::01iipensabil ity of claimant 1 s psyci10.log.i.cal cond.Lcion. .'-~r. 
Fleming,. J clinical psychologist, tJased his finding of c,. 

co~pensable psychological condition an a faulty history ~r.ich left 
out so~e very pertinent information·. Claimant has failed to prove 
'" co nip ens a1b le· con d i ti on rel a t e d to ;, .i s 19 7 _"i ind u:,; trial ~ r·. ju r y . 
tlased on tlhi"s conclus.ion, the Board does not re~ch .t:.he issue 
r a i s c U tJ y t h e c 1 a i ri, a n t i 1 1 h i s I) r i e f c o n c e r n i n g t e 111 p o r a r y ,. o t a .1 
di s ab i l i t yl corn pens a t i on a n d bi o fee ci o a ck t rt:: a t men 1:: . Bo tr, o f t he s e 
issues are directly r~lated to claimar1t's alleged psycnot00ical 
~ondition. Because we deny the compensahility of that conJitic7, 
he ·cannot receive treatment and time loss benefits related to it 
under his workers' compensation claim. Based on che evidence 2s a 
wi',ole, but more particularly on Dr. Fry's reports, claimant ha~ 
failed to j0rove that he is entitlej to any further. compensation 
for permanent _partial disabi l.i'ty. . 

ORDER 

T/78 order of lhl-: l~eferee, dated July ',:.'J, 1980, is at·tirmed. 
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The oraer

ORDER
of the Referee dated July 28, 1980 is affirmed

WCB Case No. 79 10662 APRIL 6, 1981

HAROLD EASTLING, CLAIMANT
SAIF Corporation
Order on Review

RevieA'ed by.ijnard incmbers McCnllister and Levels.
Claimant seeks Board review of the Referee's order wninnaffirmed tjhe September 10, 19 79 . De te rmina t i on Order and t; ie

partial denial issued by the SAIF Corporation (SAIF) on November
ii'ie issues raised at the hearing were extent of
and compensability of ciaimant'o psychoJogicai
Claimant contends before the Board ti'^at he only wants
temporary total disability from November 1979 and

He is not asKing for

16, 1979.
disability
oondition.
additional
reinstatement of his biofeeaoack treatmeni
an increaseu award of permanent disability.

After
Board affi
reports of
compensabi
F1 e fn i. n g , . a
compensabi

a thorough consideration of the evidence be for
rms the order of the Referee. We are persuade
Dr. Parvaresh, a psychiatrist, with respect t

lity of claimant's psyciiological condition.
clinical psyef^oiogist, based his findirig of t .

e psychological condition on a faulty history which
information'. Claimant has failed
related to It is 197 3 industrial in

it, t ne
by tne
t !'t e

Based on t
raisevj by
disability
issues are
condi tion..
he cannot
under his
w ii01 e , but
failed to
for perman

left
to prove
u ry .

out some very pertinent
^ compensa'ble' condition

on tfii's conclusion, the Board does not reach .the issue
the clain .ant in his brief concerning temporary ..otal
compensation and biofeedoack treatment. Both of these
directly related to ciaimant's alleged psy cno I Ovgica 1
Because we deny the compensability of that cor jitiem,

receive treatment and time loss benefits related to  i
workers' compensation claim. Based on che evidence as
more particularly on Dr. Fry's reports, claimant has

prove that he is entitled to any further.compensation
intpartialdisabili'ty.

Th e or
ORDER

cier of Che Referee, dated July b9, 1980, i iM rmed.
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No. C 286853 

EMROY G. FLETCHER, CLAIMANT 
SAJF Corporation 
Own Motion Determlnation 

APRIL 6, 1 981 

Tt~e 8o;ird i:::.suecJ its Own Motion OrdC::r- in U-h: above entit1erJ 
ma t t c. r on CJ c to L, e r 2 ) .L 9 3 D w h ic 1·1 re op c n [·: J c 1 a i in ~1 n t r s c la i m · f o r a 
'1i0rsened condition related to his indu_~~trial inju::y of J;,.,1·i'uary 19, 
l 971. 

T!-1 e c L, i m h ci s r, o '11 IJ 8 c n sub mi t Led for closure , a 11 rJ it is t r:-i e 
re c o mm e n d a t i_ o ;1 o f t hi:: E v a 1 u cJ t i o n Di v i s i u n o f t h e 'I'/ o r k e r ::., ' 
Co m p c n s at i 1J :1 IJ tc:: p ::i i L m 1~ n t tl1 ci t c l a i rn :1n L b t~ g i- :-1 n t (~ cJ c 1) rn p c i1 s 2 c .i. on ( o r 

. t~ e m p o r zi r y c. o t a .l rJ .l s ;:; b ii i t y f r o rn ~\ u g u s t 2 5 , l 9 8 0 t h r o u g h >tJ v c ;n b e r 
5 o , l 9 8 o a n LJ t o n o f' u r t r1 r: r c:i w a r d o f p e r in a n e n t p a , t i a l o i s c• b i L t y 
above the 50% .Loss of the right leg previously granted. The.Board 
conc:urs witl1 this recommendation. 

IT IS 50 ORDERED. 

Own .Motion No. 80-0005M APRIL 6 • 1 981 

NADINE FREEMAN, CLAIMANT 
Lang, Klein, et al, Claimant's Attorneys 
SAIF Corporation 
Amen<led Own Motion Order 

Claimant, by and through her attorney,. requests the Board to 
~xercise its own motion jurisdiction, pursuant to ORS 656.278, and 
reopen her claim for a worsened condition related to her 
industrial injury of September 10 1 1971. The SAIF Corpor~tion is 
opposed to any reopening. 

The evidence indicates both Ors. Smith &nd Misko reccmmended 
surgery for thoracic outlet syndrome and both related.it to 
claimant's industrial injury. The opposing medical opinion is 
from the Intensive Diagnostic Advisory Board. 

The Bbard concludes that the prepcind~~ance of evidence is that 
claimant's thoracic outlet syndrome is causally related to her 
original industrial ihjury, and the claim is ordered reopened as 
of November 20, 1980 1 the date the surgery was scheduled, or when 
claimant is hospitalized for that surgery. ,A 

~ 
IT IS SO ORDERED. 

-664-

Claim No. C 286853 APRIL 6,,1981 #
EMROY G. FLETCHER, CLAIMANT
8ATF Corporation
Own Motion Determination

Ti'.e Board icsued its Own Motion Order in the above entiliieo
matte,r on October 2, 1980 v/hi.cti reopened claimant's claim 'for a
'worsened condition related to his ind.ustrial injury of January 191971. , ’

The claim has nov/ been submitted for closure, and it is tne
recommendation of the Evaluation Division of the Workers'
Compensation Department that claimant be granted compensocion for
temporary total disability from August 25, i960 through November
30, 1980 and to no further award of permanent partial Oisability
above the 50% loss of the right leg preyiousiy (granted,
concurs with this recommendation.

The., Boa rd

IT IS SO ORDERED.

Own.Motion No. 80 0005M APRIL 6, 1981

NADINE FREEMAN, CLAIMANT
Lang, Klein, et al. Claimant’s Attorneys
SAIF Corporation
Amended Own Motion Order

Claimant, by and through her attorney, requests the Board to
exercise its own motion jurisdiction, pursuant Co ORS 656.278, and
reopen her claim for a worsened conejition related to her
industrial injury of September 10, 1971. The SAIF Corporation is
opposed to any reopening.

The evidence indicates both Drs. Smith and Misko recommended
surgery for thoracic outlet syndrome and both related.it to
claimant’s industrial injury. The opposing medical opinion is
from the Intensive Diagnostic Advisory Board.

The Board concludes that the preponderance of evidence is that
claimant's thoracic outlet syndrome is causally related co her
original industrial injury, and the claim is ordered reopened as
of November 20, 1980, the date the surgery was schedulea, or when
claimant is hospitalized for that surgery.

IT IS SO ORDERED.
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Tnc Jo.Eel L~su,!d its O·.-rn ~lotion Order L1n 1,i:,Hcll lG, l'.JJl and 
• I 

reo;ient;U c1l;:;irni·rnt 1s cl,d.,11 f'or n •,:orsene·J Cl1nditiori related to her 
Sept 2 rn lJ er a. O , 19 7.l i i'1 ci us ·trial .injury ! 

ny i ..,,.l.,.,- a.-c,'·.~o· '/--)f':I.' ,-,,, 1° 11 ~ c"! ·11·,,1-1n'· 1 S c,•·"orn··," "•'qLJ"'st•c,u' ._, ..Lt;: r.,. C '-' 1. u. (......,. I It: L. f r.. '·• J /. U 1. t . C.: , r:_ I... • r;,...i L L , t: .. J .1. ,~ c C 

th a t the o ~: a er I) e amen ci e d us the ;.,;oar a had f iJ i le ci to Qr an: him an 
. t i:-1 a t · o r n e y ,, e e . 

· The BolrJ finds thut cl~irnant's attorney's request is 
justified knd that we inadvertantly failed to grant him & Fee for 
this claim reopening. 

ORDER 

C i a i ma n L ' s a t to r n e y i s g rail t e d a s a r, d f o r a r e a s on at) l e 
a t t o r n c y ~- ~ c t i l[:! s u· 1 n o f 2 51;; o f t h e t e m p o r a r y · t o L:11 rj .i. s c1 h i. l.i t y 
c o mp e n s a Li. b r• u r a n t c: J t1 y o I JI' CJ w n Mo l i o n O r rJ e r o i' ,\; ,J r c h l t1 , l '.;1 cl l , 
not to excbed the sum of $500. 

WCB Case No. 80-02548 APRIL 6, 1 981 

BERNECE ICE, CLAIMANT 
Rick, McCo~mick, Claimant s Attorney 
SAIF Corporation 
Order on RJview 

Rcvie.wea by Board members Mccallister and Lewis. 

1ne cllimant seeks Board review of the Referee's orde~ which 
affirmed the SAIF Corporation's. � c~ial of compcnsabilitJ. The 
Referee ar·:rirmecJ the d_enia.l on the qround .thot cla.inn,nt 's claim• 
w~s untimeiy filet, and the employer was prejudiced ~Y [he late ' . . r i l in g . Ti,-, c f~e fer 2 c Li id no t re 8. ch the quest .ion of co 1,1 pc n s ::rn i l it y 
on the merits. 

I 
·i:e mua,ify the Ref'cree· 1 s ord(]r. \'le conclude the •.?mpLoyer hJ.s 

failed to ~rove the late writt~n notice constitutes late filin; or 
th a t th e: e ~1 :i lo ye ~ •,·13 s Dr e i u di ,; e d .i n any e v e ,"1 t . Cl a i rn c1 n t t es t i f .'.. ea 
she filed h~r claim an~ l~Ft it on the employer's desk; th8re -~~ 

f· 

e vi de i1 c e th <1 L even o e f o .re ti1 i s· t n e employ 12 r 11;, ci II kn o 1-1 .1 c .:-: ,y; . 11 T :1e 
C i _, i 1n f O - ·n I "' ., "' n .. ., V .. , r "0 U n (1 b U •. t' ... , -, r.:, IT\., l O " e - u· ' ·I il " •. '· "' '/ .. f- •• i· .1. .:,i - •• .. I ,t r.;;i..:) ._ ,_.. - I • ,, , l.. 1 t... ~ I ;.J ..a.. I 1. J.. U I v l. ;:, U , · .... 1 I (..l, 1i,.. 

cl a i rn ant h ,., ,-3 no l f de c! on r.: • Sub '5 tan t i. a 11 y th..:: s am c ·,d c ··, 2 ·_; ~es 
testified ~t the hearing ~s·would have testified had al: of th(: 
proc~duresl s1~rt?uncing th;:: 1Hitt~n no~.ic2 of the ~la~m been 
r o u t 1 n e l y a nu t. Hl e l y F o 1.1 o w c d . 1 t, e r e 1· o r e , no p r r2 J u d 1 c c t1 .:; s b e e n 
prov2n. 

-665-
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Tne 3a arc) i.':su«;d l is Ow n Mo cioi'i Order on M: i rch IB, iy3i and
reopened cile imant ' s claim r'or n v;orsene'd c end i cion re la led lo her
September 10, 19 71 Indus trial injury.

By letter dated Ma rcii 24, 19.31, c.iaimanl's attorney ri.'questeu
that the order be amended as the uoara had failed to grant him an
attorney fee.

The Board finds that claimant's attorney's request is
justified and that we inadvertantly failed to grant him a fee for
tills claim ■ 0 0 p e n 1 r i g .

ORDER
Claimant's attorney is grahted as and for a reasonable

attorney fee tiie su'in of 25% of the temporary' total disability
compensatlor’ (jranted by our Own Motion Order of March lo, 1901,
not to exceed the sum of $500.

WCB Case No. 80 02548 APRIL 6, 1981

BERNECE ICE, CLAIMANT
Rick, McCormick, Claimant's Attorney
SAIF Corporation
Order on Review

Re viewee by Board members McCall is ter and Lewis.
The claimant seeks Board review of the Referee's order which

affirmed tne SAIF Corporat ion ' s . cenia1 of compensaOiiity. The
Referee affirmed the denial on the ground .that claimant's claim
was untimely filed, and the employer was prejudiced by the late
filing. The Referee did not reach the question of compensaoi1ity
on the me' s .

e .nc Re eree’'s ord e Xfail
that
she
ec ,l a 1
c la i
test
p r 0 c
rout
pr 0 V

'e conclude the empiov0 a ii r yed to prove t rie late r i. 11 en no t.1 ce constitutes late
the emoloyer was iDre iuoiced in any event. Claimant

file u rier
t h c] t

',•/ a

was prejuaiu'ed in any event,
c 1 a 1 rri an(,! left .it on the employer's desk ;
even oeforo this' ti^e employer had "know.led
never found, but the employer aid net say

not . e d 0 n e . Su o s t a n t i. a i i v the s a rn e w i t
m i’ 0 r iT,
fnant n.
i f i ed at the niea r i ng as ’ wou 1 d have testified had a 1 .i.eduresj surrounding the written notice of the claim b
ine 1 y and timely followed. Ttie r ef o re , no pre j uaicuen. '
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the merits, the 8oarci find::; tnat the c1ai:i: is--not 4j 
corn pens able . Cl cJ i rn c1 n t a 11 e g es · s n i:: in ju r c rJ he r low back ,1 t ''l'I o r k 
'ti hi le e :n p .Loy e cJ c:i s 2 vi a i tress . 0 r . Ts 8 i admit t e J he did n ' i:. i< now 
11 ht: :1 c 1 a i ma n t ' s r u p t u r e d o i s c o c c u r r e a a n d t h a t i t co u l d h 2 v e 
o c 1: u r r c d t; "i. iJ tH ho u r s p r i o r t o 11 c r cl 11 c q E: d i r 1 j u ,.-- y . He b a s ~ a h i s 
o p .i. n i o n p r i m <l r i l y o n t h e h i s t o r y c l a i m o n t p r o v i d e r:J • 

Claimant testified at tne hearing that the injury occurred on 
October 5, 1979. The medical reports indicate Octob~r 12. As 
lace as February 23, 1930, claimant told a SAIF investigator tnat 
the injury occurred on October 12. 

Further testimony elicited fr~m the claimant did not clear up 
the reason why.she indicated the off-the-job insurance .ca.rrier as 
the r,e s pons i bl e paying agent on :-.:, e forms corn ri 1 e t ,:.! d in two trips 
t o c: h e e m e r g e t'1 c y r o om a t t i1 e ho s p t a· l. T h i s b 8 c o 111 ~ s a f ct c t o r' w he n 
the evidence further indicated that she had filed other 
non-disablinq claims before ahd had· indicated on-the-job · 
h1juries. Claimzint cann.ot plead .ignorance, and shi2 cou·la· no~ 
e;✓,plain· why she fi.Lled out the report at the t1ospital as sne· did. 

Claimant 
the evidence 
burden. 

has the ourden of proof. The Board concluaes that 
produced is just not sufficient for her to carry th~t 

ORDER 

The order of the Referee dated August 8, l9JO is modified. 

The denial of compensability issued by SAIF bn March 18, 1980 
is affirmed. 

WCB Case No. 79-044p5 

LORENA ILES, CLAIMANT 
Michael Mowrey, Claimant's Attorney 
SAIF Corporation 

APRIL 6, 1981 

Reviewed by Board members McCallister and Lewis. 

The SAIF Corporation (SAIF) seeks Board review of the· 
Re f e re e ' s u r de r vtn i c h re ma n d e d c 1 a i m ,rn t ' s ·e l a i 1n to i t f o r t he 
treatment of degenerative disc disease which was changed · 
pathologically by hei work injury. -SAIF contenus that under the 
rationale of Weller v. Union :carbide, 238 Or. 27 (1979), 
cl5imant's underlying condition has not been ·worsened and, 
therefore, is not compensable. 

-666-
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• 

On Lhe meri'tG, the Board finds tnat the claim i$ not
compensable. Claimant aileges sne injured her low back at work
while employed as a waitress. Dr. Tsai admitted he didn't know
when claimant's rujDtured cisc occurrec and that it could have
oceurrcd oighi: hours prior to her alleged injury. He based his
opinion primarily on the history claimant provided.

Cl.aimant testified at tne hearing that the
October 5, 1979. The medical reports indicate

injury occurred
October 12. As

on
lai:e as February 23, 1930, ciaimariC told a SAiF investigator' that
the injury occurred on October 12.

Further testimony elicited from the claimant did not clear up
the reason why she indicated the off tne job insu ranee • c a.rri e r as
the r,esponsible paying agent on the forms completed in tv.'o trips
to the emergency room at tne hosptai. This becomes a factor' when
the evidence further indicated that she had filed other
non disabling claims before and had"' indicated on the job
injuries. Ciaiinant cannot plead ignorance, ana she cou'id' not
explain' why she filled out the report, at the hospital as sne did.

Claimant has the ourden of proof. The Board concludes that
the evidence produced is just not sufficient for her to carry chat
b ij r d e n .

ORDER

The order of the Referee dated August 3, 1930 is modified.
The denial of compensability issued by SAIF on March IS, 1980

i5 a f firme d .

WCB Case No. 79 04405 APRIL 6 1981

LORENA ILES, CLAIMANT
Michael Mowrey, Claimant's Attorney
SAIF Corporation

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation (SAIF) seeks Board review of the

Referee's order wnich remanded 'Claimant's 'elaiin to it for the
treatment of degenerative disc disease which was changed
pathologically by her work injury.  SAIF contends that under the
rationale of Weller v. Union ’Caroide, 288 Or. 27 (1979),
claimant's underlying condition has not been worsened and,
therefore, isnotcompensable.
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Cl a i n;i ant s u s t a in ·e d a ~ c om pen s a b 1 e in j u r y on Fe b r u a r y 4 , l 9 7 9 while unloading a pallet of chemicals. S~e sustained a hip conditioh ',\·l1ich was accepted l.Jy the carrier. However, her back conditioA was denied on April 6, 1979 for the reason that it aid not seernlto be related to 11er in•1ustrial injury. Claimant has a degenerative disc disease r,ondition which apparently flar,:~d up significbntly some twelve years ago. Since that time, snu occasionally had a backache if she slept on a "bad bed" or engaged in heavyllift)ng activities. Basically, sl1e l,as l1ad very few symptoms during the twelve years preceeding her injury nnd apparenU.y no11e of a significant nature. 
I Ti1e SAIF asks us to examine this case .in light of \~e.lJ.er (supr.:.i) .j We find this case is not consistent witn the fact situation in Weller to the.extent that we feel we cannot EPPlY it here. W~ller poses the question of whether a claim is compensable where "·1·. he ( the worker] has an underlyin:J disease whicn is symptomatic; (2) his work results in a wur~ening of his symptoms not produced by a concomitant worsening of the underlying disease pro~ess; and (3) the worsening requires either medical services or results in disability or both." We do not find tnat claimant's underlying condition was symptomatic enough to connect it to her conditidn resulting from the February 1979 injury. We find that claiman~•s oack condition after tne injury was an independent conditidn which should be consldc::reJ as a new 5.n.iury. based on t h i s p r em i s e ' t he I e i s n O d O u b t t ti a t C 1 a i m fl n ". Tl;) :, s u s t 8 l n e ci a cornpensqble injury to r1er back. The tes:~imony and the :;1,~dic;:_il evidenc~ totally support this conclusion. Claimant has proven be a prepo~derance of the evidence that she sustained a com~ensable back inJury on February 4., 1979. 

OHOER 

The order of the Referee dated May 28, 1980 is affirmed. 
Claimant's attorney is gr3nteu the sum of $50 for his servic~s at this Board review, p~yable oy the SAIF corporation. 

Own Motion No. 81-0081M APRIL 6, 1981 

ELSIE ALDINE KEITH, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attorneys Black, Kendall, et al, Defense Attorneys 
Own Motion ~etermination 

The Boa~d issued_an Own Moti~n Ordet on August 26, 1980 which or~e~ed claim reopening upon cla1mant~s admission to the Pain Cl1~1c. On September 22, 1980 the oid~r was modified and the claim was ordered ieopehed if and when claimant enter~d the treatment program at the Pain Clinic. Reconsideration was requested by the carrier, and the order was then abated but on November 7, 1980 the September 22, 1980 order WciS reinstated . . . 
-667-

m . Claimant sustained a (Compensable injury' on February A, 1979
while unloading a pallet of chemicals. She sustained a hip
condition wtiich was accepted by the carrier. However, her back
condition was denied on April 6, 1979 for the reason thar it cidnot seem|t6 be related to her inhustrial injury. Claimant has a
degenerative oisc disease condition which apparently riar<?d up
significantly some twelve years ago. Since that rime, snu
occasionally had a backache if she slept on a "bad bed" or engaged
in heavy
symptoms
apparent

lifting activities. Basically, she has had very tew
during the twelve years preceeding her injury and
y none of a significant nature.

Toe SAIF asks us to examine this case in light of W e 1 i. e r
(supra).I We find rhis case is not consistent witn the fact

m

n Weller to the.extent that we feel we cannot apply it

symptoma
not prod
process;
results
underlying
condition

situation ______here. w'eiier poses the question of whether a claim is compensable
where "...he [the worker] has an underlying disease whicn is

tic; (2) his work results in a worsening of his symptoms
uced by a concomitant worsening of the underlying disease
ana (3) the worsening requires either medical services or

in disability or both." We do not find tnat claimant's
condition was sympcomatic enough to connect it to her
resulting from the February 197 9 injury. Vie firid that

claimand's back condition after tne injury was an independenr
condition which should be considered as a new injury. Based on
this premise, there is no doubt that claimant naa sustained a
compensable injury to her back. The testimony arid the  'ihsdicai
evidence totally support this conclusion. Claimant has proven be
a preponderance of the evidence that she susiained a compensable
back injury on February A, 1979.

ORDER
The order of the Referee dated May 28, 1980 is affirmed.
Claimant's attorney is granteu the sum of $90 for Ins services

at this Board review, payable oy the SAIF Corporation.

Own Motion No. 81 0081M APRIL 6, 1981

ELSIE ALDINE KEITH. CLAIMANT
Pozzi, Wilson, et al, Claimant's Attorneys
Black, Kendall, et al, Defense Attorneys
Own Motion Determination

The Board issued an Own Motion Oruer on August 26, 1980 which
ordered claim reopening upon claimant's admission to the Pain
Clinic. On September 22, 1980 the order was modified, and the
cla'im was ordered reopened if and when claimant entered the
treatment program at the Pain Clinic. Reconsideration was
requested by the carrier, and the order was then abated, but on
November 7, 1980 ttie September 22, 1980 order was reinstated.
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was admitted to the.Pain Center on January 12, 19bi. 

The claim has now been submitted for closure, anJ it is the 

recommendation of the Evaluation Division of the Workers' 

Compensation Department that clai1nc1nt lJe qrant8d compenscd-Lon f\,r 

temporary to ta l dis ab il i t y from J :J nu u r y l 7 , l 9 81 t ht o u g I, J 3 nu :::i. r y 

30, 1981 and no further Award of permanent µartial disability. 

The �oar� concurs with this recommendation. 

IT IS SO OKDERED. 

WCB Case No. 79-03854 

ROBERT KLUM, CLAIMANT 
Rolf Olson, Claimant's Attorney 

SAIF Corpor:ltion 
Order on Review 

APRIL 6, 19t]1 

Clairn,·ini: fCqu1~:5L'.; :.:io,ird rr~vi21·1 of l".hc-i rt.cft.:Tc~2•s o;-i:H::- ,•liL.c.: 1 

rc;r;anu,:d t:1c c.U1:;1 Lo the S1'.\.JF C,JrporJLinn i'o;.- ;:i;J/fnt}ni.: cJ:' 

co;:l[Jcrisat~rrn :";.-o;~ '._:;cntenri:ier L1, 19/~ to Ji1r)u:,ry ;u., i.Sli5U, :.,J~Je~r-,er 

·,•, i t h 2 5 '.\; CJ r' t he c 1:, rn p e ,l ~:; 8 i: i o ,; p u r s u ,1 n t l rJ ,JI"\ s 6 5 6 _ 2 t; 2 ( a ) , ·, ,1 ,J w :1 i c h 

3 \'{ il ['(ju rJ a t L :J r n e './ , s re C:; I: (l U-w I; X t C n t (J r l ::, ;'r; 0 i' t: h C: J rj ,·; ~ :: ; l} n iJ 1 

t c m iJ o :- -J t y t 'J t a 1 ci i s o b i l i t y c o In p e n s a t i rm a w :.1 r d e cJ , n o t :. u .~ ,< c .:; i..: 1..; 

$7 '::iO. 

C.Laim,;,1::.'s lo·.-/ '.j;:,ck l[,_)Ul'il~S •,:err~ SUSt;:1i.il2C.; l;, d:·; /\<11;\J,t l., 

1976 iouu.i.Jt(J c.1cci.•Ji2,1t. Comp.::.:nsal)il.i'ty i::, not ~,c i'.-:..su~. ·r:10 ·c1:1im 

was .~n.i.ti,i 1 iy cl.cJ:~1:d i.1y Ch,l1·r1,~lnut:io;1 1Jr1h:i' t.i::1c•, J i\i1,·i L ,:·,., L';i''J 

dflt·~L- clc.1.i1.,.;;,:~ l~,Jt_j t.rnd~i."~Jon,~ tv:o t(,;nir1ect:u:r1ies ~:r1,_; 011,_:: :~· . .,_in:ii 

,'usioi .. T:·k c.:.i.Ji:rr ·.-:::JS 1~1tcr reopt:::-iccJ 1J11 -~Jn,_;;-;;:y J.S, i~•.-·•ll, c:-.i.:: da 1 

clcjir11ant ~;;1,i1~r·t1c11c his thitci cor:-<.::ctiv8 '.JUrg(~ry s.i.,:::.-:: U-1, iJ,,c0 of 

tne accident.:. 

T n e i ~~ ~-: Jt; s r a -~ :; t:: LJ on ;J pp c ;-1 l a r =~ pr 8 ;;·LJ t. L! r 2 c l :: i. ,·11 c J. Gs 1_. ;_: t; 1 

entitlemenc tb pcnaltiei Hnd fees. 

C.la1.m.:_ini: cor1len1·\:; u-i.1L his co,,uilLon ·,;.J:.; rh)l ;T,eulc::;L:/ 

._, La t ::_ G n a r y ~· i:. L t-1 L.! ~ i ;;1 c t 11.:: c .l c1 i 111 1·1 as c:: lo::,(: d 2nd t: ~1 :; :: : t.:: v t:, L ; 

claim r__:losur,: as ,,r r--:., r,::h :?l ., 19/) \'/13i'O 1-tHJncJ t,:, 1::i,:·, ;:J;:;;fr:J,c..~-_i.:; tc 
1 

S A I F i·1 r ,1 n q f u J . .l y r e s .i s :: c u r .~ o 11 e n .i r; ~; t h c c l ,'1 i r;1 i n :_, ,c ~) ;_ c:: rn D e i' o f 1 9 / 9 

upon notiCic Pro111 ci.J.ima.nl:''., pi1y::;.icj_an Lr+,ll". he u:quircd f"urU1t~r 

corrcct.ivt~ -l.1,qr.:ry. C.l:1l1n;:1;1:~ rt;q::1:'sts Lri;·1:. p,;1vilti1.:;s ~,;,1.j 

;:ittor,1,::y's 21~•; :Jt": i.nposr:cJ in ar;c:orJance witn OH'..:i 650.2,:,2(8) a.r,-:; 
ORS 656.3lU l). 
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• 

Claimant was admitted to the'Pain Center on January 12, 19oi.
The claim has now been submitted for closure, and it is tne

recommendation of the Evaluation Division of the Workers'
Compensation Department that claimant be granted compensation for
temporary total disability from January 12, 1981 through January
30, 1981 and no further award of permanent partial disability.
The Ooaro concurs with this recommendation.

IT IS 50 OKDERED.

WCB Case No. 79 0'J8J4 APRIL 6, 19B1

ROBERT KLUM, CLAIMANT
Rolf Olson, Claimant's
SAIF Corporation
Order on Review

Attorney

Re vieVIecl by I'ja rd men'l 1je rs McCa 11 L s ter and leis .
Claimrui:: requests Jorii'd review of 'the referee's oroc r wr(ic:i

remanued theclai.ri to tine SAIF CorporatJon i'or payrru.'ni; of
c omp ens a t i i)n from Senternber A, 19/9 to Jarujary 2C , ,l9o0, togeti'ier
'w L t h 2 9/S of the compensation pursuant to JfxS 696.2b2(3), 'ind which
'jwurced atrorney's fees to the (?xtent of of titi.' adei; on.al
temporjry total disability compensation awarded, not to exceuu
$790.

Claim,ifit's iO'W back injuries were sustainec iri a:'i /'uiiju.t 2,
1976 ioggii'ig accident. Compehs alj 11 i'ty is not at issue. The 'claim
was initia'.iy clusr.'d i.iy Oe ti: n; i na t ion Ui'iu.'i' date.'j Apri.'i. ■w :, 1979
afttU' claii.Mint l',ad undergone two I cmi nec tomi e s anu one s’.jirisi
Tusion. T.'iv; c.ioim was' later reopened on January 29. i9iu, tr^e day
c 1 a i fii a n t t:'t n tj r w e n tri i s t h i r a corrective s u r g i : r y s 11';.s t n;. u a c e o f
tne accident.

i n e i s _• u u s i a o e t; o r'l
en t i L i erne n L i:o penalties'

appeai are prematere cl
and fees.

Clalmani. coi'iteiihs tliat fas conuitinn was not miedic.a L': •/
jta tic nary .. c the time tlie claim was closed and cher. eve, if
claim closure as of r tw rch 21, 1979 v/ere found to he app'roprio to,
SAIF wronvgfuj.ly resisted reopenirwg the cl,aim in beptemuer of 1979
upon notice i r o in c r a i mia n t ' s ph y s i c j. a n L ft a L i'l e re u ti 1 r e d i u r t It e r
corrective :'urrjery. C.laimant requests that, penalties ar,(j
attorney's i’ ees oe imposJ in accordance w11iT OiO 696.21/2 ( 3 ) anc
ORS 696.382 (1) .
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Claimant 
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:ilic·ries th;Jt tl1c: 1:t;:ii111 w:1c;.·pro1J,1!rl/ cl1i:;11,i IJ:)st~d 
upor1 1~11~rJil:<1l uµjr11:.rn ur' J 1ned.Lcal Ly ,~L:iLi 1.1n:1ry co11lJiL.t,111; U1,;L no 
cu r a c i v e t r 8 ,J t rn c n t v1 ;-1 s g i v c n to . , 1 e c L1 i m ii 1~1 t be t ,.., cc n :~ 11 c \J ;c1 t ,:: o ~ 
Lhc 08terrTiinaLLor, Oroer d11d 1;LhJUSl: 29, l'Ji''.J .w:-ien r'urL1-1,~r '._;Ur9ery 
w a s ,j c em c ci a d v i s ;:; L:, l e b y c l a i rn a n t I s p I 1 y s .i c i. 3 11 ; a n d t h ,J t l 1-, c 
p" y C h i a t r ;_ C t r 8 ;i t lfl t"; 11 L ' i r a n y J C t u a 11 y C X i s t 1·~ J , \'/ J s µ cl .l .;. L cl t i V ~ CJ r 
diagnosti2 in nnturc. As to the alleged f8ilure o~ the part of 
Sf\lF to r8opcr1 Lrie cla-1.i,,1 ir1 ;:1 ti,n,':ly mc1nr-1cr, rcspo11d,.::nL ;n:_:iintains 
that the proper ti:,18 l:u rai,,c tr,at issur~ i-:; in c1r, ~1ppeal frLJrn Ll1e 
Ocler111inac.ion Orucr whicl, wiLl ev,jnLua.lLy cloSl; t:1e clai;11 or1cc 
mo re. 

RLsponrj~nL 1 ~ m0Lion LO ciismis:_; cL-dm~rnt's rc1.;utc:sl f,·ir i1ear~n.; 
on t h 8 i•J ,1 s .i. :; t ho t t i1 e r c v1 : i s no ~i r i c v c1 t) l c i s s u c pr e s c n l~ ,l t t 11 2 l i me 
or- thl.! r~nr,_::, ?Cl, LS1UO hec1rLrHJ Wd'., '.'H'L)IWrly Jenic;iJ by ;Jit. 1kf'c.:r,.'8 
on r.hc basis of !Ji~S 651) .. i.'.zU wt1i.c1, pro11ilJ 1:.;s l1;1t uny 1:i,:irt:. 11 may ai:. 

c1 n y t i m c n:.: Q u 1:: s t :J h e cJ r i n u o n a n y q u r.c :-; t i o n c o n c e r n i n g "' 2 l i:l i m . 

The~ Orlhop:a:dic Consult,ints, by report (Jated ,·ldr1...:h '!.}) 1979,· 
uiagn0seJ claimant's conci1tion as a lum~osdcral :;train 
superimposed upon a grade l sponciylolischcsis with~ ni.s~ory tn2c 
inc 1 u de d t 1'I o la in inc c t. o rn i es an J one s p in al fusion . Th l: i r Ma r c :-, 21 , 
l 9 7 9 e x am i n a t j o n r c v 2 rJ l e a rn c c h a n i c a l l o ·11 lJ ;.1 c ;< i n s t a ;) i l i. c y w i t h 
no n - u n i on o f th c f us i o ,1 ma s s a s ,·1 l~ 1 1 o s ,; s ,:: v l: r 8 ~') s y c 1-, o -
p a t ho l o g i :::: ;:; 1 M1 d mu s cu l o ::, kc l c t ;:il cl i s o : ck r -,., i._ t "i-r h y s t c 1- i c d _1_ 

feature. T~~ir report incluaed these rccommend~tlons: 

"JL L~ our opin.ion l~1J·t ,Jt t.l1i-: ,i·,,·,:.:r1l: : . .i.111<· ;_,·,1; ;Hl_;_,::r,t 
i:, 1--1rthc1J:1,:1ii.c,:ill 1/ stc1iJL•~i ;:11I1j :.,,,,: tl1i._:rc ,;r,; ;-,'.e 

i n 0 .i. c c1 t i o n s f o r o t h e r . t r e a l: m c n L s L h a t ,•1 i t l : ; ,:: , , :~ n e l p t o 
t n is p J c. i c ,1 t . He n c 1~ rL lo n r;,1 U: rm 1_1 s y c ,n .~ ,i t :· i-:: ~- o l i (J w u :~ 
~nd trcatm~nt. His condition is station8ry ~~8 ~ls claim 
is r~ady For closure. 

" ;~ l: u-, c fH 1c• s 8 n L t i in r; ll c i s i. n c ~1 1F, i·d c o r- c: ,J r [ / L : 1 q •.1 u t ::~ n v 
,:-, C: C U [l ~, t i G ;1 • 

11 Ti1..:: toi:.01 lo:-~s of funcl.ion or th;:; buck c1S iL L:xi:)ts 
t o 1J ,1 y .i s 1 ,1 o CJ 8 r a t 1·; i y s c v e r e , a n ci t I 1 c t o t i'1 l l o s ~; CJ ,,· 

( iJ fl C t i O ii U U 8 t:. 0 :: f'I i S i i-1 j I J r 1/ i S l1i [J 17 c L' ci t 8 j_ j S C V c.! ? C • 11 

Al04) (emphasis aJdcd) 
' . -

' t::_ X • 

Dr. ',·i.:dson; cloimantis treating phys.Lei.an, concurrt:u by 11:.: ... ter 
of April 12 1 1979 to SAIF 1vith tilt: r8port· of the Ortho;Jat:dic 
Consultants. 

/\ s sum i n g th u t the rec am mend e (j psych i a t r _i c t r i.:: a t mt~ n t 11 d s 
e x µ e c t e d t o l) c c u r a t .i v e r a t he r th c1 n pa l.L i :-1 t i v ~ , ·~ h e rr~ ·t1 ,~ u l cl b e n o 
Goubt that claimant was not, as of Mureil 7..l, l'J7'J, 1nc,Jll_·,:;J.l.y 
stationary. On u-18 other· h::rncJ, if tile r,,1port. of 1_:·111: l·J1·;:,;11:ipaeclic 
Consultants is .int:er;netcd to :ncan tllat the reco111111t]ndeu treat111ent 
would be palliative:. onl.y viith no improvement .i.n cl:::irnan;- 's overall 
condition t.o be e;<pect·.cd, then .it would be H~;:1sonat)le- t,--: Jssume 
tt1at claimant was, as Df Murcn 11, 1979, tutcdly :.:;nd pern1ancntly 
disabl:ed. 
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m Resporujon'c alu^rjes that the claim v/ns 'pi'0|u’u 1 / clnciMi 
upon mecJicijl upinian of j medical Ly ataticnary conuiliijM;
curative treatment was given to ..ne claimant Petwoon tnc d
the Determination Oroer and August 29, 1979,when rurthe: s
was deemed advisable by claimant's physician; and that ino
psychiatric treatment, it' any actually existed, was paia.ia
diagnostic in nature. As to the alleged i'ailure on the pa
SAIF to reopen the claim in a timely' manner, respondent ma
that the proper tiiiie to raise that issue is in an appeal f'
Determination Order which will eventually close the claim
more .

Ij a s c d
til at no
■•.1 L 0 O'
u r g e r y
t i V0 or
r t of '
i n t a i n 5
r 0 rn the
once

Respondent's motion to dismiss claimant's ro[.;ue5t for iiearing
on the basis that there was no grievaPie issue present at the time
ot the March 20, 1980 hearing was properly denied by tCu. Ref'eroe
on the basis of OKS 636.283 which provides that any party may at
any time request a hearing on any quest ioi'i concerning ^ claim.

The Orthopaedic Consultants, by retiort dated i iacoh 23, 1979,''
oiagnosed claimant's condition as a lumbosacral strain
superimposed upon a grade 1 spondylolisthesis with a nxStory tihat
included two laminectomies and one spinal Fusion. Their Maron 21,
1979 examination reveaiec mechanical low back instability with
non union of the fusion mass as well as severe psyct'io 
pathological .ind musculoskeletal disorder w i th hy s te r i
feature. Tnuir report included these recommendations:

"It is our opinion that at tin'; ir''sufit i.inK'
0 r L h 0 (3 g ri i, c a .1 I y s t a b I c; auu tn..:t Liicre are

indications for other .treatments that 'will uc
tnis patient. He needs long term psycniacL'ic

t i'l u p .'j t X ij n L

' ne1p to
01 i G v; ij p

and treatment. His condition is stationary anu his claim
isreadyforc losure.
'''It the present time he is incapable of corryirK; cut any
uca u p a Lion.
"The total loss of funcuion of tlio back as it exists
today is moderatwly severe, and the total loss of
function cue to tfiis injury is mono ra tei y severe." (lx.
AlOA) (emiphasis added)

Dr. 'Ailsonj cloiriumt's treating physician,
of April 12, 19 79 to SAIF with tiie report' of tin
Consultants.

oricurru u by le
0 r t h 0 i'j e d i c ter

Assuming that the recommended psychiatric treatment ,vds
expected to be curative rather tnan palliative, t tie re would be no
doubt that claimant was not, as of March 21, 1979, mediuaily
stationary. On the otl'ier hand, if the report, of tiio I'J i‘i, i lOp a ed i c
Consultants is i n te r pr e t ed to mean that the reccinmendeu treatiiient
would be palliative only with no improvement in claimant's overall
condition to be expected, then it would be reasonable to assume
that claimant was, as of Marcn 21, 1979, totally and permanently
disabled.  669 
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r c .l y i n g upon on 1 '.i a po re i on u f"' t 11 e :n cu 1 ca-~ o ;::i i. n i on o f the 

0 r t h o [J J e d i c C o n ;..; u l t d n t ~, - - t n e:: p a r t w h i c /') f o u n d c J 3. i m ,.rn l: 1 s 

orthopedic ,:or1cl1.tt1;n to b8 stubl2--wi1ile .i1Jnor.in~1 the i,1cluded 

op i n i on t h d t c L a i ma n t l a c k e .:J t he c ·1 p a c .i t y t o c a r r y o u t ii 11 y t y p e o f 

work , the De t er rn .in a ti on O ;:- de r gr 8 n t e ci · 6 '.'i ~•G u n sch l:! cj u led rJ i s G bi .L i ty 

t o c l a i m a n t ' s l o w � a c k a n d ,j e c l a -c 8 d c 1 a i nr c:, n t ' s c o n cl i. t i o n t o b e 

medically ~tationary as oF Maren ~l, 1979, the date of the 

examination by Orthopaedic Consultants. 

I f l n e O -c t no p 3 e o i c C C; n s u H. c:i rH s f o u n cl c l a i. rn a n L ' s c u r 1 c; i t i r J n t o 

be only "orthopcd.ically si:otionary 11 but found c.U:i,r.u,1t tu t11J 

"incapable of CurryinrJ oul ~l_0_1 occup;;1tion" due Lo il.i.s Gv,,rall 

con d .it ion , incl u di r'. g p s y c n .i al·_ r i c pro lJ le 1~ s w hi c :1 \v 8 re c;:, u '.~ .; J l) y i, is 

injuries, and tn,~ clJi,il w2;s c)oscd on that !_:rasis, 1·1ou.lc riol an 

aw a r ci o f p e r rn <1 n e n t t o t z, 1 d i s :1 b i.l i t y h :1 '✓ ,; L11c: c n .J n p :- o [:, r i ;1 t c ': 

I f , o n i:i1 e o th i.:: r ha no , i t w :-:i s iJ c l i e v c ci u-, J t u, c p::; y c: I, i a t r i c 

t r e a t rn e n t r ,~ c Cl m ii1 e n rJ e ci b y lJ o I~ h l: h e · 0 r t 11 o p ;:i (~ cl i c . C o n s u l t a r i.: o c1 n d i: n e 

claimant's cri:ating phys_i.c.i.an 'dOula in so1:1e -.-1~1y irnjJrove ::is 

a v e r a 1 .l c on rj i t i on t r, e re b y c ,n c.1 b .l : n g c J 'J i rn a . , t t o ;:; :; a i n '.) 1--: c o ri1 e 

yainfully cmployeLl, how could claimant 1 s condition be uee~8d to be 

medically stationar1? 

Bero.re a clct.iroanc may be rouncJ "med.icaJ.ly s·tationa~-1/, ". his 

overall condition rnust ~e found stationary 1 '11iti1 no expected 

w o r s c n i n 'd c"i n d no ~ x p e __; t c d imp r o v e m 8 n t . T t, c c l a i :11 d n t i s on l3 

p e rs o n , n o t t w o • I t s ho u 1 r! g o w i t h o u t s ;;, y i n ~J t 11 a l L f a ,v o r k e r 

cannot w or\.< as a r :::! s u 1 t o f' n i s com tJ in r, d c; rt nope Ll i c a r; c; ~J s '/ c i1 i a tr i c 

problems which directly result frnm his in.iurlcs, even tnough ~is 

back con cl i t i on i s st a t i on a r y , h 'i. ::; o v c r a 11 c on o i t i on i s ,; 1"i \: • 

It should be noted that there is no ~ispute about tnc 

c o m p e n s a b i l i t y o f t h e c l J. i rr: a r1 t ' s p s y r. h i a t r i c c o n d .i t j_ ~J :-,. l t w a ~3 

well recogni'zed that clrd.mant requirccJ ;Jsyc11ii;t;:-ic treutrr1ent ana 

t.nat -Or.' 1t/ilson \·,as 1n;:.,i<in1J tile ai]propriate ar~·an~erne:n[:s fo;:- tnat 

treatment. It should hJve been ~qually rccogniz2d that, as of 

M J r ch 2 l , l 9 7 '.) , c l a i iii a n t w 0 s t o t z, 11 y i n l>Hl ,1 c .i i: ; 1 i.:. ,J cJ • 

t,Jc v e r l hr~ Les:-; , :: n c · Lk t er ni in a t L:, n Or c.i er o r n pr i .i ;., O , l 'J 7 9 

d e c l ;::i r c d c .~ a i ri1 ,1 n t ' s c a n 1J l ti on t o :J c m 1~ o i c ;) .l 1 y s t d t i o n a .r ! c.1 s o f 

Mc1rcr1 21, 1.979, tt°H; rJate oF claL1a1,t 's t::Xu,ni.r,c.1tion by tne 

Urthopaedic Consultarits. Meanwhile, cl~imant's need f0r medical 

treat~ent and his tutal incapacity to do any type of work 
continued. · · 

On May lst 1 Dr. f-redcrick FricJ, the con'.3u.ltinq psyC,niatrist 

who examined cldi:r,c.1nL Jt Or. Wilson':_~ rcqut:.st, 1·,·)n~'drcl,:c i.i cuµy oF 

r, is rep or t t 11 Sf\ i ~- . Dr . Fri t: cl di. c1 g no '.3 0 d cl ~1 i man t: as "s u f F 1~ ring 

fr o rn a c h r o n i c b c n .i q n p a i n s y n d r o : , 1 e w .i U, h y p o c h tJII d r .i ;c; c ;, J. 

concern." He requeste(J cop.ies of cialmanl '.s mt.'.!d.ica.l rec,nds; 

a f t e r re v i e w he p .L• n n ~ cJ L o r e c o fi1 me n d e c J 1.~ c t i c a r, pro a c h u t i .L i z i n g 

bchc.1vioral, phc1r,nacolog.Lc anu_ pc~,sibly biofeC::dlJ;:ick os ai:J.iunctive 

-670-

By relying upon only a pardon uf ihe ;ne(Jicol opinion of the
Orthopaedic Conou 11 an t s  1 iie part which found claimant's
orthopedic condi ti.on to be stable  while ignoring the included
opinion that claimant lacked the capacity to carry out oi'iy type of
work, the Determination Order granted' 63Vo unseneduied oisability
to claimant's low oack and declared claimai'it's conclLtion to be
medically stationary as of Marcn il, 1973, the date of the
examination by Orthopaedic Consultants.

If tne Ortnopaedic Consultants found c ia irriani:'s conditifjn to
be only "orthopcoicai iy statIonary " but found claimant to do
"incapable of carrying out any occupation" (Jue to ills ov;.;rali
condition, including psychiatric problems whicii were caused by nis
injuries, and tne claim was closed on tnal: oasis, would not an
award of permanent total disability have been anpropriate?

If, on tiie oti'ier iuind, it was iijciieved that tne psychiatric
treatment recommended by both the 'Orthopaedic^Consu11ant i and tne
claimant's treating physician wouio in some way improve ;;is
overall condition thereby onabiineg ciaimaut to again become
yai in fully C'm ployed, hov; could claimant's condition be oeem.ed to be
medically stationary ?

Before a claimant may be found "medically s't a t iono ry hi s
overall condition must be found stationary, witn no expected
worsening and no expected improvement. Ttio claimant is one
person, not two. It should go without saying tnat if a worker
cannot work as a result of nis comoined ortnopeuic and psy cii ia t r ic
problems which directly result from his injuries, even tnouvgh nis
back condition is stationary, his overall condition is nti t.

'leIt should be noted that there is no dispute about t
compensability of the claimant's psychiatric coniJition. It was
well recognized that claimant required psychiatric treat ment ana
tnat Dr. Wilson was making the appropriate arrangefnents for tnat
treatment. It should have been equally rcciagnlr.ac t'nar, as of
March 21, 1979, claimant was totally incapacitated.

Nevertheless, t no ' Di : t e rni ina 11: m Order of April 20, 1979
declared claimant's condition to be meoicaily stationary as of
March 21, 19 79, the date of clal.iant's examination by tne
Urthcpaedic Consultants. Meanwhile, claimant's need for medical
treatment and his total incapacity to do any type of work
continued.

On May ist, Dr. Freoerick Fried, the consulting psyuniatrist
who examined claimant at Dr. Wilson’s request, fur'wardt.'C a copy of
nis report to SAIF. Dr. Fried diagnosed eJaimarre as "suffering
from a chronic benign pain syndrome with hypochondriaca1
concern." He requested copies or claimant’s jnedicoi records;
after review he planned to recommend eclectic approach uriiizing
behavioral, pharmacologic and pc,>sibly biofeedbacl< as aujunctive
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ri e r a p y . H e o p i n e d t h a t i t 1v o u l d n o t l) e w i s e t o o r f e r a 
pa in- ;nan a iJ c :n en t program on ci n o u t p cJ t i. en t i:.i ;:i. sis rJ e:; c 8 use u1 c trip to 
Medford wouicJ icc1ve the patient.inc8pocitated by 3evere pain for 
t w o d rJ y s F o l l o vl.i n g l he t r i p . HE: .i n d i c o /: e cJ th ci t r e v i e 1v o f t h 2 

complete ~ecords would better enable him to assess the 
auvisabiiity of a pain program on a local oasis or the ~2eo for 
referral to 8 pain treatment cenLer. In tnc mennti:ne, n,~ 
recommended use of :::in anti-depressant to raise the po.in tnreshoid 
and to reduce tension. 

A t t 11 e ti : n t': o f ti, e Iv\ J y l , .l 9 7 9 p s v c r-i i ~1 t r i c c x a rn , c L-i l. m i::I n t ' s 
care concerning his heud pain ~as bc.inq.coordin~tcd by Dr. Kevin 
Sullivan of the Hee-Hord ~leuroio~Jic:a.L c:Linic.· Ori Ju.Ly '24, 1979, 
n r . Su 11 i van nu t e ci t ha t c l a i ma n t '.'I a s r e c c i v .i n ~~ Sy il a .I q o s - 0 C o n d 
S i n e q u a n r r o In U r . 'i' I i l s o n w h o •,•: a s f o l .L o w i n D c l a i rn a n t ' s p r o t1 1 e 1il s 
with back pain and shooting pains into·his legs. Upon cei~g 
n o ti f i e d b / c1 ;) 1, ,ir ; n a c y l h a t c l a :. ,11 a n t 1:1 a s 1 s k i n 'J ,=- o r r e r il i' s o f n 1 s 
Me·probamate and Equa~esic 1 Dr. Sullivan prescrib~J Equa0esic lliOO 
for claima~t•t tension headaches, n0tin~ thuc claimant would 
continue to see Dr. Wilson regarding his back. 

On AU(jUSl 29, 1979, r:ii·. N. J. ',Hlso,) :.:.iF the :JrUW:J,.:J.i.c ·anc 
Fracture Clinic in.MeJford re~ortcd to SAIF that h& hau 
l1ospit?lizr:j clai:~ant for relvic traction nnd a lurn~:;r r,·.•;2logram. 
On September 4, 1979, Or. Wilson observed that claimant had 3 

"knqwn pseudoarthrosis" at thG L4-5 level, thdl he had ;:isychiatric 
problems with chronic pain syndrome with hypochondriacal 
o v e r t o n e s , an d th a t c l a .i rn J n t ha d 1J o t t c n t o t h c po .i ;--, t w h c ;:- e r1 c 
spent most of his time in bed at home du~ to constant Jnci severe 
b a c k pa i n . Dr . '8 i l son ' s rn e d i cal imp r ts s .Lon w (J s th a t cl ;; i. m ,) n t 
suffe,,:-ed a moderately acute recu;:-rent lumbar nerve root irritation. 

on September 5, 1979, Or. Ca1n 11agna's exr1i11inat\.on of the 
C l O .i 1i1 a n i:. 3 t t h e h O S p .L t a 1 l e d tl i m t: 0 D C l i n i G H .l i m i) r 8 S S -~ ,.: · 7 0 t~ 
"possible ·pscudoar!:hrosi~ wJ.th rri,jcJerote funct~on~:l ~verl..cJy." Or. 
campagna did not believe Further therapy was ~nd1ca~8d, ~ut he 
conceded that, iF claimant did have 3 ps,~udoart1·1ros1s, 
c o n s i de r a t i on s ho Ll l d tJ e D i v e n t o a · r e - f u s i o r1 ; 

The September '.>, .)919 racJio.logiSL 's r1~port, prcp;;Ht::d r'or 
Doctors Vlil~~on· and C(i1npi:HJn::.i, revcai{~J "pr11lJ~1lJlc p•,~t:uu;.1L·thros1s" at 
LL1-5; the Septe1nber 6, 10-;r; rnyi.:dD(JTi::lfl1 lef'L Ll1e r;::idiolouist 'Nitt1 an 
i mp r c s s i o n o f s l i ; h t b 1 u_ n t i n tJ o f L 11 e n e ~· vi~ r o o t s l \? e ~ '." s ~ n t he 
right side at L4-5 and LS-51 and gr~de 1 spundylol1sLnes1s at 
L5-Sl. 

(Jn Sep ts rn lJ 1:; r > , 19 7 9 , r c - 2 x a rn in a l~ i or, u r· the c L a i m d n t a t t n e 
hospital by or. Fried, the consulting psychiatrist, Founo th~ 
c l a i :n a n t s u f f' e r i n 'J f r o In a " H; cl c t i v e cJ c p r e s s .i. o n t l, c, t \1 a s ; n i l d 
p s v c ho rn o t o :;_· r e t a rch, t i o n a n tj d e p r e ::; s i v e a F f e c t ; " i1 i s p s y c t·, i a t r i c 
ev~luation remained unchanged: Chronic benign pain syndrome with 
redctive depression. 
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therapy. He opined that it would not be wise to of Ter a
pain :nanacje;nent program on an outpatient basis because inc trip to
Medford would leave the patlent.incapacitatea by severe pain for
two days foiiov/ing the trip. h‘e indxcoteci that reviev/ of the
complete ri3cord3 would better enable him to assess the
advisability of a pain program on a local oasis or the r,r;ea for
referral to a pain treatment center. In tne meantiine, ne
recommendeo use of an anti depressant to raise the pairi tnreshold
and to reduce tension.

At the time of tne May 1, 1979 psychiatric cxarn, claimant's
care concerning his head pain was being . coo rdina ted by Or. i<evin
Sullivan of tiie Medford Neurological Clinic/ On djuiy 7A , 1979,
hr, Sullivan noted that claimant was receiving Syna.lgos OC and
Sinequan from Ur. V/ilscn who was following claimant's problems
with back pain and shooting pains into his legs. Upon oeing
notified by a pharmacy tl'iat claimant was asking for rerilis of his
Me probamate and Equagesic, Dr. Sullivan prescribed Equagesic fiOO
for ciaimant's tension headaches, noting that claimant would
continue to see Dr. Wilson regarding his back.

On August 29, 1979, Or. N. J. Wilson of the urthooeJic  and
Fracture Clinic in.Medford reported to SAIF that ne nau
hospitalized claimant for pelvic traction and a lumbar m.yelogram.
On September A, 1979, Dr. Wilson observed that claimant had a
"known pseudoarthrosis" at the L4 5 level, that he had psychiatric
problems with chronic pain syndrome with hypochondriacai
overtones, and that claimant had gotten to the poir,c where he
spent most of his time in bed at home due to constant and severe
back pain. Dr. Wilson's medical impression was chat claimant
suffered a moderately acute recurrent lumbar nerve root irritation

On September 5, 1979, Dr. Camnogna's examination of che^
cla.iiiiant at the tiospital led him to 0 clinical im;ir0ssn of
"p 0 s s i b 1 e p s e u do a r t h r 0 s i s with (Tiooerate functional overlay." Dr.
Campagna did not believe further therapy was indicated, out he
conceded that, if claimant did have a pseudoarthrosis,
consideration shoLild be given to a re fusion.

The September 9, .1979 rodiol ogi si ' s report, pre,oared for
Doctors Wilson' and Campagna, revealed "probable pseudarchrosis " at
LA 5; the September 6, 1979 myelogram left the radiologist with an
impression of slight blunting or tne nerve root sir.’eves on tfte
riont side at LA 5 and L5 S1 and giude i spondyloiisuhesis at
L5 S1.

On September 5, 1979, re examination uf the clainianc at tne
hospital by Dr. Fried, the con.sulting psychiatrist, founo the
claimant suffering from a "reactive depression that
psychomotor retardation and depressive affect;" his
evaluation remained unchanged: Chronic benign pain
reactive depression.
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Sep t e in be r c, , l r; ') , 0 r . \•/ i l so r, c On c l u rJ e CJ th d t : 

"5 inc e U, c p 3 t i c n t h ~J s iJ e c n u n ,:i h l ,; to lJ c;.; al Ch1 Cj by 
c n n s 1 .:> r v :J ti v e rr, c: u r·1 s , cons i rJ r;, r 3 t .Lon o f r ,:; f u s ~on ::, ,-, o ,_; l ci ·u e 
q .~ v 1~ ,7 • T h e ;: e a ;_~ c s o r;, :~ p :::, '/ c il o 1 o rJ .1 c c1 l t' ;ci c t o r :::, .i n h i s 
s i t u ; 1 t i o ,, ; ho w c v ~; r , i t i '., ;.i p p ZJ r c ,~1 t t h ;:,; ;:, ,-1 e .i. s n tl t ,;:i o i n g 
to l) c r c n a tJ i l .it ate d by cons er v a Li'/ c in L·:' 2 r1 s . 

" ... Th;; state w.ill be 1wLif'icrJ :1d ptrr:1issio;1 requested 
for ICf)air of pscucloarthrosir, 01· his sp.inr1l fu·a~on. He 
w i 11. be r c:: ci c: 111 i t L l-; cJ f o r t h i s s u q; 2 r y . " ( E ;< • A l '.i U J 

on :s c :J t e n1 t c r 11 , l 9 '/ 9 o l' . \'/ i l s o ,1 no [ i r i e cj ,; :\ l i-- ;:, 11 ;:; 'c: ,~ l a i ~1 an t 
had again th~,~n hospital.i.zcd, tj-,Jt h8 h.ciG i)Cl:,1 trno,:r p::;yr_::1ir1tric 
t re a t rr, c n t , t I-; J t t 11 8 r e 111 as c v id enc e o 1 · ml'. c il 2 n _;_ c a l i n s l:. c: t:, i1 i '-- y o f' 
t t1 c l o v1 :·1 a c I< a t t1-1 s.:; l urn u o s 3 c r ,j l l l: v L:.: 1 , ; ,·, ,j U, ,1 ,·. c 1 1 c n c u r l. DJ i c .:d 
consultation inJicc1tL~cj cl possible ps1'~u1.k;;irt.hro~;;"; ur' ~; 1.1'c11:1l fusion 
witi1 functio11cd overL:iy. His rccornmcnddtion, .:_:i',: cnat t~u,e, ,,1c1s 
surgical ;epair of pseudoarthrosis; he requested p~rmiss1on to 
proceed with corrective SU(Q8ry. 

The record rcve21s th,H :in Jc tocn; r Jj, i979 011 &p~oint:mc;-it was 
schedule cJ For t t1 e cl a .i. rn an l for c v ;-:i l u ;;, ti o 11 · ,1 t tr,,; i•lo rt h w 1" st Pai:-, 
Center, bu:~ the claimc1nl: could not kt';l':p Ll1at ar,poi11tml.!1ll bccuusc 
he was in Lhr~ hospit;_il. Uy rr:.:::eipt: or· d ,;opy 01° the l,:Clr;r, S?dF 
l'/a s w c l .L "' w a r c o r' t h e f a c t t il J t c .l a i I ri a n t: n c.1 ci a CJ u .:. n b (:; l? ;-, 

hospitalized. 

Un J c.1 nu ;i r y l U , 1 ') iHJ , I 1 r . )) i 1 ·,, , n ;1 CJ ;1 L 11 :, il L I cJ ;,: ,; -~ up l 1 r1 i Ii ~; 
September j_')/') rc:;qu,;:,;L l"iJL' pCL'lrlics.i.011 to ;HUCl':l,U -.dci1 '.,U::-(;Cry, 

f u r t r·1 <3 r e x p 1 a i n i r1 u h i s iJ i. :-1 lJ 1, o s i s o F l u 111 IJ :i r n ,c:: r v f; r o o t i r r i t ,J t i o n 
sec on d a r y to p s cu u o a r t I, r o s i :; . H c no t e d ti, c rn ::: cJ i ca 1 c on ;, r c, ,1 e rs y 
c o n c e ::- n i n c; f u r t h e r s u r CJ c r y b u t r e - s t a t c cJ I 1 i '.> o w ,1 m e J i c ;; i o p i n i o n 
that, in vic·11 of \I'll, prCSL:nce ::.iF ps~udourthrosi:o, an ;Jt~crnpt Jt 
stabilization silouLJ iJL' iTJJck:. Or. l'/i.Jsrrn cl,:i1rly 1:1)(:ifi,;d St\IF, 
b y h i s r e p o r t o f J 3 n u ;, r y .l O , t h G l c L_1 i. m a 1 1 t i1 a d Ll 8 c ;, " a J I ii ,;. t t e d f o r 
s u r g i c ZJ l l r c a t 111 c n t . " 

Not until cl;:il:nant w:1·:; :3cLu.1l ~·1 on l;i1c op1~r;Jtin1 1 L11·1l.l~ on 
J ::rn u a r y 2 5 , l 9 8 o f o r h i :... I: h i r cJ s I J r 1y: r y i_ n ;:i '.;.• many 1/ c cJ rs u i d ~Al F 
actually re-o;:H:!:, tne claim, more than rour rnonU-is after it was 
first notified by Dr. Wilson of the nebd for corrective sur0cry. 

Evcntun.l'.ly, in Fcbru::n-y 19GO, or: \•/il~~o1, conl~1LlliL~i:J tn.:1t ~~v0n 
c 1 a i ma n t ' s trn ck c .J n d j_ t .i o n h ;:i cl be e n s t a D .l e i n 1·· 1 ;_i r ch o i" l '-J"/ 9 . T h e 
Bo a rd a gr c e :; · w i th th :=i c 1 ;,1 i rn ,:1 n t ' s c c, n t r,! n t .Lo n t I, r'J t th l: m L:: r 1: fa c t 
th a t cl a i r11 an t ' s rn e ci.i. ca .l s t a t us o f .L r1 s t a IJ LI. i t y w n s r'i n a 1 l y 
cicterrninet:J in retro:c,pect Ls not cJrouriJ~; to deny nLn \.J1:l'h::fits if, 
in fact, his condition was nut stoblc on Marc:1 21, l'J7'J. 

:1ieuicai opinion ln t:hc rccorcl clear.Ly indic;Ji:cs ti-:.Ji: 
claimant ' s l) u ck con di t ion w ;:; s no t , in f c.1 c t , stationary in ;.: or c n o f 
19 7 9 . On e 1/ e .J r L a t e r , i n r c t r o :..; p e c .t , Or . · \'/ .i l s on s t a t t: u : 
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On September o Or. Wilson coneiudec tlnat:
"Since the patient has been unable to get along by
conservative means, consioeration of re fusion sno old be
given. There are some psychological factors in his
situation*, tiowcver, it is apparent that r'lC is ncjt going
to be renabiiitated by conservative means.
"...The state will be not..ifie?d and permission requested
for repair of pseudoarthrosis of his spinal fusion. He
will, be readmitted for this surgery." (Ex. Ai'xiJ)

On September 11,' 1979 Or. 'Wilson notified SAli' tnat claimant
had again been hospitalized, that he hao 'oeen unou’r psychiatric
treatment, th.at there was evidence of mechanical instability of
the low hack at the lumbosacral level ..nc] that ti'io neurological
consultation indicated a possible pseudoa rtliros is of spinal fusion
witiT functional overlay. His recominenda t ion, at mat tiine, was
surgical repair of pseudoarthrosis; he requested permission to
proceed w is ia CO rrectivesur gory.

The record reveals that  a ri
scheduled for the claimant for
Center, but the claimant could
he was in the hospital. By re;

Octoour 13, 1979 an appointment was
evaiuat ion ■ aL the Mor thwest Pain
not keep Liu'it apfio Intment because
'eipt of a copy of tfic letter, SAIT

Vi' a s well aware
hospitalized.

of the fact that claimant nad again been

11 su o
surgery,i, 1 r i t a t i 0 n

Gn January lu , 198G, lie. vVil' un again foLl.j'weJ ujj
Sep teinbe r 1979 request for pc emission to prucceu witi'i
further explaining his iJi a gnosis of lumbar nerve root
secondary to pseuaoa r tli r osi s . He noted the medical coniroversy
concerning further surgery but re stated his own medicai opinion
that, in view of tne presence of pseudoarthrosis, an attempt at
stabilization sliould be made. Or. Wilson clearly notifiop SAIF,
by his report of January
surgical treatment."

10, that claimarit iiad been "admitted for

Not until claimant was acLuaily on tiie operating table on
January 23, 1980 for his tlUrd surgery in as .many years did SAIF
actually re operi the claim, more than four months after it was
first notified oy Or. Wilson of the need for corrective surgery.

Eventually, in February 1980, Dr. Wilson concluded ennt even
claimant's back condition had been stanle in March of 1979. The
Board agrees with tlie claimant's eontentiofi that the mure fact
that cl a ifiiant’s medical status of instabil. ity was finally
determined in retrospect is not grounds to deny iiirn bu’nefits if,
in fact, his condition was not stable on March 21, 1979.

Medicai opinion in the record clearly indicaTes tiujt
claimant's back condition ws not, in fact, statioary in
1979. One yeer later, in retrospect, Dr. Wilson staTeo:

 672 

■!a ren o f #



        
         

         
          

                 
        

              
         
         

         
           

       
          

                                
       
            

            
                       

              

        
          

          
         

 
        

           
                 
         

            
         
        

          
               

         
         
   
          

             
         

          
           

          
      

          
        

became apparent that the pc:.1tient wdS havin'=-1 
i n C r C: d S .i n (J cJ i f f .i C U L t: y , h cl cj r. 0 t b C C n 3 Q l 2 t (! . r 8 ;_ U r Ii t ? . 
c1 c t i v i t / ,1 n d w a s r ~ q u i r i n rJ o r ;1 s k i il q f o r fl a 1 n me o 1 c a c. 1. o n , 
t:tc. FuLLo,,.Jinq 11.is •,•/Orl-::up in Sepr:f~,1iLH~r of l'..i/'J, the 
ci e c :;_ s ion to s u g q cs t re ;"us i o ri o f th c kn o v1 n p s u r ,Jo -
J r t iH o s i s , o. f 11 i s s p i n i.d f u s 'L o n , 'd J s rn a r:J 13 fo l l c •,d n g i) i s 
1HJtkLJp Jt the.Rogue Valley i-l.::,riori~d HGspital by iJr. 
1-=a111p2.gnc1 anu rnyscl F. 

"Cons.ider.ing t;--1e fin1jl11rJS of u clour1lc-J.cvel 
·l:,s1::ud0Jrti1ro:_;Ls at surgery in Jc1nu,1ry ut' 1920, I would 

f' e e i' t h a t h i s s y rn r l o m s I'.' e r e s 8 c o n d ,J f/ t u c tl i. s e1 n ci 
prob a IJ l 'f do ,j ate lJ a Ck ta Mai' Ch O t' 19 7 '.) . " (EX . Hf · f.) 

ResponcJ,~nt 1 s attorney l:oncerfes that .it ,,.,Js r,;cdlcvll/, . concluded, by August 29, lr/9, that ciai1nc1nt hacJ a ps1?u � oc.JrU1ros1s. 
Pseudoarthrosis, also known ~s pseudilrthrosis, ls a p~[~� logic 
er, ti t y c·n a r a c t. c r i zed tJ y de o s s i f i cat inn . of _ J. w c i q·:, '.:, - D l>l :d ~ 9 l u n 1

~ .. bone fol.lowed by ocndinD and patholorpc rr.acture, w1t11 .1.nc1b.1l1Ly 
to f ~rm cal l us , i G ~1 di ,19 tu the 8 x .i. st c n cc o 1° d "f J l :-.; c J ~) ,i. ~ t " th 3 t g i v e s t h e c o n d .L ti o n i t s n a m e . DD r l ; n d 1 s IL l u s t ~ c1 t r-: ,j i 1, ,~ n ,. c :=r l 
Di.ctionJry_, 2'.:.th ·Ed., p. U75, 

As to resp on rl ,~ r1 t ' ::", con tent i o r1 U, a L th t~ p s v di i -.it r.i. c ~re ;J tin c n t 
recommended for ·clJimnrit was me1ely palll~tive in nature, it would 
be a p pro pr i a t e t o r c i t e r a L c Dr . F r i •~ d ' s rn e d i c c1 1 o p i n i o r1 1 <l s s t a t e u 
in his depo:c,;ition, th;:it psycotherapy will not cure a pseudo-
arthrosis. 

The 803:rd cUse19rees with responrent's f'urther conter,tio'n thJt no cur at iv 8 treat rn ,~ n t was lJ iv en to cl a i 111 ,rn t b 8 t v1 e 8 n Apr i l 2 0 , 19 7 9 (tne date of ttle Dr.::ter1nination Ord8r) anrj at le:.,'.:',~ .-Au1Just 29,. 
l 9 7 9 . . I n h i s d ,~ p o s i t i o n , Dr . '\'I i l s o n c 1 e !·l r 1 y q u J l .L f i c ti p 8 l v i c tractfon,. pt1ysical therapy and t1~1e use,- of ,i b.:,·ck support as all 
falling within tt~rc r8al111 of 11 cur;:itlve" trc:alment. The Goard conclucJes that UH; conse,vative tr8at1;icnt nffori::ed the clolmant du r i n g t h i s p e r .i o cl o r t i m e , h o ·11 e v 1: r m .i n i m ;) .L , r e q u i r o Ll t h e p a s s c1 g e of tirn~; to Jet1::rmir1e ju:_;L what tre;1tment woulcJ improve·tr,e 
patient's cond.i tion. In claimunt 's c:c:ise, nnly Civc months lc1psed, during wt1ici'1 consJcvativt: t.rcc1trnent continued, bei'ore '.:.t,c ;--ic.::u for 
further surgery was indicated. 

The 80<'1rd, upon de novo review, .::oncluiJcs that' clai1nant was not _medically stationary on Ha r,;11 21, 1919 ;:ind th;-H. U1;;.: cL:ii,;1 \•1as prematurely closed by Determination Order dated April 24, 1979. The Goard furtl1er coriclurJ1;3 th,Jt tne !Jcter;ninr1'~ion Ord~r shoula be vacated and the claim should be remanded to SAIF for µrocessiny and payme;1t oi" t,~mporc1ry total d.i.sabi.liLy benefits frorn /lr;:irch 21, 
1979 until closed pursuant to ORS 656.168, 

The issue uF penal ti.es and attorney's fees f'or raL,_HF: to re op en t ;1 e c l a i m i n Se p t e m b e r 19 7 9 be c o rn c s , \ h 1: r e ~ o r e , mu o c . 
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"It becairie apparent that the patient was having
increasing clitricuity, had nor been able tL> rei Ui.n to
activity and was requiring or asking for pain rnedicaLxon,
etc. Following ills workup in Septeiriber or ih/v , the
decision to suggest refusion of the known psueoo arthrosis, of his spinal fusion, 'was fnace rolLO'wing ills
workup at. the. Rogue Valley Memorinl hospital oy Dr.
C a n p a g n a and fii y s e 1 f.
"Conside

H
IfUj the findings of a douo 1 e 3.cve 1 _

pseudoarthrosis at surgery in January of 1980, I would
feel* that his symptoms v;ers secondary to this and
probably do date oack to fiar.ch of 19 79." (fix. Hr. a)

Respondent's attorney conceries that it was medically
concluded, by August 29, 1979, that claimant had a pseuaoa^throsis
Pseudoarthrosis, also known a .s p s e u d a r t h r o s i. s , is a p a t lO o 1 o g i c
entity characterized by deossification of weight bearing iung^
bone, followed by bending and pathologic rractLire, wi th inabii i ^y
to form caitus, ieading to the existence of a "raise joint" mat
gives the condition its name. D ii r 1 a n d ' s Illustrate dJj u' a i c a
D i c 1: i 0 n a r y , 29th 'Ed., p. 12 75.

As to respondent's contention that the psychiatric treatment
recommended for claimant was mer'ely palliative in nature, it would
be appropriate to reiterate Dr. Fried's medical opinion, as stated
in, his deposition, tliat psycotherapy will not cure a pseudo­
arthrosis .

The Board disagrees with respondent's further contention chat
no curative treatment was given to ciaiiaant between April 20, 1979
(tne date of the De termino t ion Order) ano at leas t . Augus t 29, .
1979. In his deposition. Dr. Wilson clearly (.luolified pelvic
traction,, physical therapy and tne use of a back support as all
failing within the realm of "curative" treatmerit. The Board
concludes that the conservative treatinent afforded the claimant
during this period of time, however minimal, required tne passage
of time to determine just what t r ea tmen t, woul d iniprove the
patient's condition. In claimant's case, only five months lapsed,
during whici ^ conservative treatment continued, before the neea for
furtner surgery was indicated.

The Board, upon de novo review, concludes that' claimant was
not .medically stationary on March 21, 19 79 and tnac the cIgImi was
prematurely closed by Determination Order dated April 2A , 1979.
The Board further concludes that tne Determination Order shoulo be
vacated and the claim should be remanaed to SAIF for processing
and payment or temporary total disabiiiiy benefits frofn March 21,
1979 until closed pursuant to ORS 656.260,

The issue of penalties and attorney's fees for failure ro
reopen the claim in September 1979 becomes, therefore, moor.
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The Refer~e's order dated June j0, 1980 is rever5e �. 

IT IS HEREBY. ORDERED that the claim be and it her~Dy i~ 
reopened and remanded to ~AIF for processing accorriing to 01{5 
656.268.-· 

IT IS FURTHEH QRl)ERcLJ lhat the Oet1;rrnination Order l)f Aprii 
2 0 1 i 9 7 'J be a n d t r1 e s am e i1 e r c by i '.; · v a c a t e d . 

IT IS FUIHHl:H OKDEi{El) that ternporary total disab.Ll.:.ty ocnefits 

from M c1 r ch 2 L , 19 7 9 u n t i .l th~ c 1 a i rn .i. s c .Lose J be pa i u t o cl & i rn ant 
with credit for benefits already pain. 

I T I s Fu 1-n H [ i < cm i.J::: n E [) t h cl t C l a i li1 G. n t I s Q t t :j rn •; 'j u r:: p ,,Ji iJ t ;-. C s u m 

of $1,000 as .:.i reusonal)le attorney's rec: for rr:;:i:·8sent;1tLor·,. uf 
claimant up throu•:.Jn the tim0 of the 11eari11~1 ,'Ind for :,!.irvi.c0s 

rendered i'n connection with this aµpi..:cl, to be ;Jc.lid b:/ tnt:! S/HF 
Corporation. · 

WCB Case No. 80-11229 APRIL 6, 1 981 

THOMAS R. KNOWLES, CLAIMANT 
Martin J. McKeown, Claimant's Attorney 
R. Ray Heysell, Defense Attorney 
Order of Dismissal 

By letter dated February 16, 1981, claimant, through counsel·, 
requested Board. review of the Referee's orde.r dated September 5, 
1980. The request is untimely and therefore is dismissed. 

IT IS SO ORDERED. 

-674-
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ORDER

The Referee's order dated June JO, 1980 is reverseo.
IT IS HEREBY. ORDERED that the clain be .and it hereby is

reopened and renanded to SAIF for processing according to ORS
656.268.'

IT IS further ordered that the Determinotion Order of April
20, i'97 9 be and the same hereby is'vacated.

IT IS FURTHER ORDERED that temporary total disability oenefits
fro^n March 2i, 1979 until the claim is cioseti bo paid to claimant
v/i ch credit for benefits already pain.

II IS FURTHER ORDERED that claimant 's attorney be paid the sum
of Si,000 as a reasonable attorney's fee for representatLon of
claimant up th.rnugn tlie tiiiie of the hearing and for services
rendered in connection with this appeal, to be paid by tioe SAIF
Corporation.

WCB Case No. 80 11229 APRIL 6, 1981

THOMAS R. KNOWLES, CLAIMANT
Martin J. McKeown, Claimant's Attorney
R, Ray Heysell, Defense Attorney
Order of Dismissal

By letter dated February i6, 1981, claimant, through counsel,
requested Board, review of the Referee's order dated September 5,
1980. The request is untimely and therefore is dismissed.

IT IS SO ORDERED.

m
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Motion No·. 81-0028M APRIL 6, 1981 

LAVELLE G. MARTIN, CLAIMANT 
Rosenthal & Greene, Claimant•s Attorneys 
SAIF Corporation 
Own Motion Referring for Hearing 

Claimant, through her. attorney, requests the Board to exercise 
its own motion jurisdiction pursuant to ORS 656.278 and reopen her 
claim for a worsened condition related to her July 15, 1760 
industr~al injury. Claimant's aggravation rights have·expired . 

. By letter dated March 19, ·1981 the SAIF Corporation indicated 
th~t it was opposed to any own motion or~er granting additional 
benefits as claimant 1 s complaints are su9jective. 

The medical documentation provided to the Board is 
insufficient to make a determination on whether or not claimant's 
condition has worsened or whether or not claimant has been 
adequately compensated for any permanent partial disability she 
su·ffered as a result of her industrial injury. The medic~l 
evidence indicates claimant suffers from other medical conditions 
which make it impossible for this Board to unravel the medical 
relationships involved. -Therefore,• this case is referred• to the 
Hearings Division .. 

Tne Referee shall hold a hearing and take evidence on whether 
or not claimant's current condition, as related to her industrial 
injury of Jufy 1960, has worsened or, in the alternative, if 
claimant has been adequately compensated for residuals of her ~960 
industrial injury. 

IT IS SO ORDERED. 

'r 

:-WC~ ca.~e No. 80-02143 AJ?R:;J:L 6, 1981 

ELLA McCLELLAN, CLAIMANT 
Richardson,· Murphy, et al, Claimant's Attorney 
Thomas Mortland, Defense Attorney 
Order on Review 

Reviewed by Board memberJ McC~llister and Lewis. 

Claimal'1!:. requ2sts Board review of trw '<eferee: 's Opi:"iL:;-j ar:c; 
;J rd e r w hi c r; a \'I a rd e d 7 0 % u n sch e du .:. ... d p e rm c1 r; en t pa rt i o l .J L:i .:1 D i i 1: y 
to claiman::'s 10•11 back in lieu of the avrnrd of p::ar 02,:;:.;_·;,1 n;_ltion 
Orders. · 

-675-

Own Motion No. 81 0028M APRIL 6, 1981

LAVELLE G. MARTIN. CLAIMANT
Rosenthal & Greene, Claimant's Attorneys
SAIF Corporation
Own Motion Referring for Hearing

Claimant, through her attorney, requests the Board to exercise
its own motion jurisdiction pursuant to ORS 656.278 and reopen her
claim for a worsened condition related to her July 15, 1^60
industrial injury. Claimant's aggravation rights have'expired.

By letter dated March 19, 1981 the SAIF Corporation indicated
that it was opposed to any own motion order granting additional
benefits as claimant's complaints are subjective.

The medical documentation provided to the Board is
insufficient to make a determination on whether or not claimant's
condition has worsened or whether or not claimant has been
adequately compensated for any permanent partial disability she
suffered as a result of her industrial injury. The medical
evidence indicates claimant suffers from other medical conditions
which make it impossible for this Board to unravel the medical
relationships involved. Therefore,' this case is referredto the
Hearings Division. •

The Referee shall hold a hearing and take evidence on whether
or not claimant's current condition, as related to her industrial
injury of July i960, has worsened or, in the alternative, if
claimant has been adequately compensated for residuals of her 1960
industrial injury.

IT IS SO ORDERED.

■WCB Case No. 80 02143 APRIL 6, 1981

ELLA McClellan, claimant
Richardson, Murphy, et al, Claimant's Attorney
Thomas Mortland, Defense Attorney
Order on Review

Reviewed by Board members McCallister and Lewis.
Claimant requests Board review of the Referee's Opinion ariO

Order whicn awarded 70% unschedu^... d pernianent partial alsnoilicy
to ciaimane's low back in lieu of the award of prior De tw ::ni na t ion
Orders.

 675 



  
  

  
  

  
  
 
  

     
  

        
        
         
       

      
       

         
         

         
          
            
        
            

          
         

          
                   

          
 

             
             
           
           
             

        
          

        
   

           
            
   

         
         

              
            
      

erap!oyer cross-appeals, contending that cne R8f0r~~ 1 s 
3. w.a rd is excessive . App~] 11 c1 n t fur~ he r contends that cl .:', :. :;. -~ n t i s 
ca Pa b ,. e o f g a in f u l and s u i tab le ~ in p lo y m c n t 3 n d L., th,~ re . .J :·· 

;.ire cl u de d fro ,n a finding of perm an;; n t i: ::i t .d dis ab i l i t y • 

The sole issue is extent of disability. 

C -~ a i rn an·:. a 11 e g es that she co, 1 Lin u es t ,-:i :.i u f' f e .:: d 1 s ,j i1 .. '. • .. J ;:; ~.1 ~ n 
·,,hich ma.<es it impossible to carry on norrnc3.l (;.'.ly-to-r:;c1:,, 
activities; that as a result of he. srimpen:;aole :_:-ijury !:. l97i, 
claimant h.3S undergone four back operations and still ;:-1 1.J.:;t live 
with constant· pain; and that, as a ;:nactic::Jl mat~P.r, e,[l,:;:,)yers 
.. , i 11 no t h .i. re so rn E: o n e w i t n s u ch an e x t e n s .i v e h i s t o r y o f :; .::, :::: :< 
p rob 1 em s . r:: l a i ma n t c on t t; n d s t ha t , e v en i f em p l o . rri e n t c .-:, :_: -~ ,J iJ e 
ob t a i. , e d , 3 n e c an no t w o r k 1110 re t nan f o u r rw u rs i; ~ a cJ a y ;_;;-_ J th a t 
in no event can she p.:-rform jobs which I!~riulr8 lifU.n:;;;, ·.h.:r-1ding, 
::;tanding or sittir.g in c1ny signi r-" -:ant am.:..unts. C.:.laima~it conc,~nds 
that the combination of t,1ese faccors, plus t:hf~ ;:_.llegat:i.,.:.,,·1 tnat 
vocational rehabilitation options have b~2n e~fcctively c!os~d to 
her, support a conclusion that U-1c clcJ.in1a;H is t . ..;tally Jr1CJ 

permanently disabled. 

Respondent att::.-ibutes r::laimani· 's unernnlo/ab.il.ity, if ;:.1y 
exists, to h~r unwillingness to p1omote h~r own employability., her 
failure to respond to offt~rs of help frcim 1=-.ield St:)rvices rnd 
f u r t he r c on t e n d s U-1 a t c la .1. ma 11 t ha ::, fa .i. l e d t o r. n .::- , y t ri e r ..... , r J e n o f 
provi0~ permanent total disability. Citing Audas v. s,ir, 43 Or. 
i\pp. 813, 8i6 (1979), respondent maintains that claimant's 
unwillingness to apply skills and trainin~ co a JU � reasonably 
within clRimant•s abilities does not render tne claimant 
permanently and totally disabled. 

Upon cie nova review, th·e Coard af°firm!:; and aciopts the findings 
and conclusions of the r~eferee as stated in th12 Opinion ctnd Order 
dated August 29, 1980. 

ORD[R 

The order of the Referee dated August 29,._1980 is affirmed. 

NOTICE TO ALL PAHTIES: This Drder is fin~l unless, ~1thin 
3 o day s a ft er the date o f ma i 1 in g o f cop i e '.j o f t h i ~ o rd l'.' r: ~ o . t he 
parties, on~ of the parties appeals to che Court of AppE~ls for 
judicial review as provided by ORS 656.~98. 

-676-
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c ri ding,

rne employer cross appeals, contending that cne Ro r'o
aw ard is excessive. Appellant furtiier contends that cl. .
capabi C of Gainful and suitable employment ana is there..)
precluded fro.n a finding of permanent roi, :! disability.

The sole issue is extent of (jisability.
Claimarit alleges that she continues t:j suffer diss:.',

7/hich maxes it impossible to carry on normal Cdy to cay
activities; that as a result of he. cnmpensaole injury
claimant h.as undergone four back operatiorts and still mij
with constarif pain; and that, as a practirni imatter, emo
■•/ill not h±re so me. one wiLn such an extensive history of
problems. Claimant contends that, even if emplo.ment c. 'c
obtained, sne cannot work more than four nours ir, a day
in no event can she p.'rform jobs whicii renuire lifting,
stanoing or sitting in any signif’^ant amounts. claimant coniends
that the combination of tnese factors, plus the ciiegatlon tnat
vocational reliabi 1 i t at ion options iia ve bcs;n e fec t ive 1 y closed to
her, support a conclusion that the claimanc is totally ana
permanently disabled.

Respondent attributes claimant''s unempi oy ab il .i t y , if ciiy
exists, to her unwil I ingness to piomote h .; r ov/n employability., her
failure to respond to offers of help from '"leLJ Services :ind
further contends that claimant has failed to carry tfie b.,rden of
proving permanent total disability. Citing Audas v. S f* IF, A3 Or.
App. 813, 816 (1979), respondent maintains that claimant's
unwillingness to apply sl<ills and training co a juo reasonaoly
within ciaLmant’s abilities does not render tiie claimaru
permanently and totally disabled.

Upon de iiovo review, the board affirm.s and aoopts the findings
and conclusions of the Referee as stated in the Opinioii and Order
dated August 29, 1980.

OROFR
The order of the Referee dated August 29,.^1980 is affirmed.
NOTICE TO ALL PARTIES: This order is final unless, within

30 days after the date of mailing of copies of this order ro the
parties, one of the parties appeals to the Court of Appeals for
judicial review as provided by ORS 656.298.

m
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WCB Case No. 80-03321 

ORVAL McKENZIE, CLAIMANT 
SAIF Corporation 
Order of Dismissal 

APRIL 6, 1981 

A requPs'C. LH review) having .._1ee;i dul-y r'ileL~ ·,ncn ti" .. ': ,:1orKers· 
Cornpensatit;1 1 Board in the :::i.bove-1:11i.:.itled ~atter D/ the clJ.1man:., 
a n d s a i d r •: ~ u e s t r' o r r e v i e w n o ~, h a ,, i n Q tj e e n w i. t h ci r a w ri , 

IT IS fd;-::REFORE OROcRED that the request. for revie\v il _,,·J 

d . · and ::.he or..::2~ of t1e pendiny before the Board is herebj ism1s~eo 
Referee is final by operation of 1q~. 

WCB Case No. 78-05969 APRIL 6, 1981 

ROY D. NELSON, CLAiMANT 
Olson, Hittle, et al, Claimant's Attorney 
SAIF Corporation 
Order Denying Reconsideration of Attorney Fees 

Tne Board's Order or, Review, ,jated ~1arch 13, l98i, ,i'icJrcJed 
2laimant's attorney a fee, payable from cl.:dmant's compe:,s3.tio,1, 
"not to exc1;ed $750. 11 By letter datco Ma~·..::h 18, 1981, c:idi:ncir;t's 
attorney cl3~ms a~ additional $37C of claimant's compen~atLon. 

The ~ttorney's claim is based nn OAR 438-47-040(1) w~i~n 
·states in part; 

11 I f a cl a .i :nan t _ a iJ pea l s U, e extent o f t e 1n po r a r y -, r 
peLmanent nisability to the Boarc; an adaitiona1 
fet::: of 25/o of the amount of any i11creas,~ aw,udeL· 
8oarJ shall be approve·d." 

::_ tl '~ey 
. ; tr, e 

f n i s · :::- u le mu s t IJ e r ea d i n con j u n c t i on v, i t i--1 0 A f~ 4 5 8- 4 7 - O .1 J : 2 ) w r1 i ch 
~tates in part: 

11 T:1e amount uf a· reasonable attorney fee wi1en-•.~.:-~ .:1 .. ld 
u:-1der [the Board's rulcs] ... r:;1·1aL. be based on;:·: effvrts 

J' o f th e a t t o r n e y an d t he r 2 s u l t s u 1J t c1 i n ~ d·, s u b j e c i.. [ a .:i. ,1 y 
applicable maximum fee provided by [the doard ':::. , . .Jl.e::i_j. "_ 

Wh~n OAR 438-47-040(1) is interpreted togeth~r with~:~ 
438-47-010(2), the relevant rule that emerges is: Attor0sv fees 
are ba~ed on efforts J~d results obtained suuject to an A~:JliL~~le 
,,1aximum of 25% of the increased compensation obcsined. ...;~;rJlying 
that rule here, the result obtained, i.e., claimant's c.:ir,·,pans;;;:ion 
having been increased by the Boarn, was due mare to the doarri's 
efforts tn::,n the efforts or claimant's atV1rney. The8carci. 
regards the· attorney ·fe.e previously awarded adequate and proper. 
The motion for reconsideration is denied. 

IT IS SO ORDERED. -677-

WCB Case Uo. 80 03321 APRIL 6. 1981

ORVAL McKenzie, claimant
SAIF Corporation
Order of Dismissal

A request for review, having oeen dui y filed wicn tr.i .VorKers
Compensation Board in t he 'abo ve i ni ci t led matter Dy the claimani,
ahd said request tor review now having been withdrawn,

IT IS VHi .RCrORE ORDERED that the request, for review ^n..w ^
pending before the Board is hereby dismisseo and the orde: or .ne
Referee is final by operation of law.

WCB Case No. 78 05969 APRIL 6, 1981

ROY D. NELSON, CLAIMANT
Olson, Kittle, et al. Claimant's Attorney
SAIF Corporation
Order Denying Reconsideration of Attorney Fees

Tne Board's Order or, Review, dated March 13, 1981, avarded
claimant's attorney a fee, payable from claimant's compe; ,sation,
"not to exceed $750." By letter dateo M.arch 18, 1981, c 1 a Iman u ' s
attorney claims an additional $370 of claimant's compensation.

The attorney's claim is based nn OAR 438 47 040(1) whi
statesinpart:

"If a claimant appeals the extent of temporary ir
permanent disability to the BoarC; an adaitionaj.
fee of 25'/o of the' amount of any increase awardee
Board shall be approved."

This rule must be read in conjunction wish OAR 433 47 Oi'bv
states in part:

"Tiie amount of a reasonable atcorney fee when a.; ,
under [the Board's rules ]... si ial^ be based on :

i of the attorney and the results obtained', subjecL ro
applicable maximum fee prov'ided by [the Board's lule^j

on

• ett ! ney
.y Che

2) which

. ri
o f f

cd
rts

any
II

When OAR 438 4 7 040(1 ) is interpreted together with hi' 1
438 47 010(2), the relevant rule that emerges is: Attorns'/ fees
are based on efforts and results obtained suoject to an .•ir. ni it an ie
i.iaximum of 25% of the increased compensation obtained. apolying
that rule here, the result obtained, i.e., claimant's corMpensa t ion
having been increased by the Boarn, was due more to the Board’s
efforts than tne efforts of claimant's actnrney. The Board,
regards the attorney fee previously awarded adequate ana proper.'
The motion for reconsideration is denied.

IT IS SO ORDERED.  677 
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Motion No. 81,-0084M APRIL 6, 1981 

CHARLES L. PLUMMER. CLAIMANT 
SAIF Corporation 
Own Motion Order 

Cl:Jimsr:i:. rec;uests the Board tc exercise its Y,•in rnctie;1·1 

ju r i s di c ~ i on p u rs u a n t to t he pr u v ~ .s i on s o f OHS 6 5 G . 2 7 ::· i.LHJ re open 

his claim for a wors~ned condition rel a tea to his indust1 ial 

injury af Maren 9, 1971. Claimanc's ~gg~~vation :ignts hJve 
expircu. 

HH~ SA_:r· indicc1tecJ by letter of Marc,'1 24 1 1981 that _.._t wa:-:: 

unopp::.i,sed t.; a reopening for the sur:;;er/ p~rfor1M:-.:. 

Tn~ medical aocw.ientation provided in,,£cates ;::i,Jt ci;dmar;•· was 

hospi:a~ized on Nove:nber 14,_ 1980 ror su:·gery reco:nrnende•..i ~.1y ~L-. 

Newtjy ·:1!10 opined tne need for suc!·1 vrns rel ,ccd to ciaim,J1C 1 s l::1/i 

indGstiial injurv. 

H1 t.: c l a i ma 11 t ' s ,: 1 a i m 1. s t o b c re o p e n L! d co r11r;i e 1 1 >i r1 ~~ Nu '✓ ,·:, ;; ..:i : , l 1, , 

~ 9 8 0 , t h e •= c: : e a f ,, i s h o s p i t a 1 i z a t i o n , f e, ,: t h 8 s , J r. : r~ r y 

re c om.;; c n d e d , an d u n t i l c l o ·; u re i s 3 u t h o r L: 1-: d p u rs J _:i r I t to \j r:::,; 
056.278. . 

IT IS S0 ·ORDERED. 

WCB Case No. 79-10411 APRIL 6, 1 981 

DAVID ALLEN SONNENFELD, CLAIMANT 
John C. DeWenter,· Claimant's·Attorney 
Larry Brown, Defense Attorney 
Order on Review 

r: _: v i ewe J by the Bo a_ rd . e 1 1 ban c: • 

The employer- seeks Board-review or ti12 Refe,;:-.:-2 1 s orcL:r. The 

issue is wnether claimant's insomnia conc.l.1tion .:.·s cornpe11.~a.Jle. 

T he Re f e r e r..: f o u n d t h a t i t. w a s a n d c' e v e r .s o d t he c ::1 p l o .y e r ' s d e n_i a 1. 

Tne Goard majority agrees with ana aJopts the R~f~ree 1 s ~pinion 

·and Order eicept 55 s~pplemented or modified· below. 

C l a i man t e x p e r l ~ n c e l...i no u nus .J J L s l e e p in g ·d i f f i c, J.l ti i: .:- be f o r B 

he b ! ! ; an w c r k i n g "H i t h t h i s em p l o y e r . C l , i ;~ a. n t I s 1·1 o r k i n •,j •.; c net:: u l e 

with (his ~~player is on a 28-day rota~i~n: ·Seven days £:avcy~r~ 

s n i f t (l l p . m • t o 7 a • m • ) ; t w o d 2 f s o i • f ; --~ e v e n ,:l a y s s w i n ~1 s h i. •' c ( .3 

p.m .. 1:.c 11 o.ri:,); 'Jne day off; s~·✓ :"!n d;iys l)ay_ sn.i.ft (7 -~ .. ;,. t:., 3 

-678-
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Ovn Motion No. 81. 0C84M APRIL 6, 1981

CHARLES L. PLUMMER, CLAIMANT
SAIF Corporation
Own Motion Order

Cl.'jimarii TGCiuests the Board to exercise its jwn ;nctioi"i
jurisdiction pursuant to the provisions or" OHS 656.278 and reopen
his ciaiQ r'or a worsened condition relates to nis industiiai
injury of March 9, 1971, Claimant's aggravation rignes have
expireu.

The SAir' indicated oy letter of March 24, 198J that ^r was
unoppo.sed tu a reopening for the surgery p crfonTie’.:.

Tne medical aocumen t a t i on provided inoicates ti'ijt cisimar,*; was
hospitalized on November 14, 19S0 fo: surgery reco:niTiende'u by or.
Newby v/ho opined tne need for sucbi was reliced to claimant's l>/7i
indusciialinjury.

Tiie claimant’s r. iaim is to be reopened commeiicing No vo.r.o? r i4,
1980, the cate of his hospitalization, fc r the sur.tory
recom.iiended, and until closure is authorized pursjant to uBS
o56.278. ....

IT IS so ORDERED,

WCB Case No. 79 10411 APRIL 6, 1981 ....

DAVID ALLEN SONNSNFRLD, CLAIMANT
John C. DeWenter,' C1 a iraant ‘ s ' A11 o rney
Larry Brown, Defense Attorney
Order on Review

K.. viewed by the Board en banc.
"he employer seeks Board review o'^ the Referee's orocr. The

issue is whether claimant's insomnia condition is compei i.i so ie.
The Referee found that it was and reversed the emplo.y er ’ s denial.
Tne Board majority agrees with anc adopts the Referee's  v. pinion
and Order except as supplemented or modifled'below. ■

Claimant experienced no unusual sleeping 'd 1 f f icul tii: ^ before
he b.ejan werking with this employer. Ciiirnant’s working scne c'uie
with tli i s i 'jm■ j].0ye r is on a 28 day rotation;  Seven days g r a ve y ro
shift (11 p.m. to 7 a.m.); two days oif; seven days swing shi'c (3
p.!a.,tc. 11 o.m.); one day off; seven days day sr'i.ift (7 a..f.. to 3
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·4'\¼;_}_ilt"-

p. rn.): four days oFf. Tr1e 2·e:.Ba•1 sequen1:;.:;> is th:n 1)ec;unt,n2•.~· 
C l a i m i n t b , : ,J an to e x p e r i en r, e s l e c p in g d i f f' .i c u 1 t L: s s rm rt ;_ / 8 T . ' r 
:.e be·Jan working on this schedule. All of U1e mP.cJical •2v:dence is 
that '- la i m :-rn t ' s ins o rn n i a is cause rJ by hi s v1 o r kin;; · sch du l E: • .. .. , 

T~e ReFeiee stated it mattered not wnether claimant"i 
con � ition was regarded a~ an accidental injury or an occupaLional 
disease. Under Ja.mPs :/. tSAIF, 29[J·:·or. V13 (1980), deciJc~ -
s u o s s .. 1 u c n t .i y L o t n e Re f e r 2 e ' s d e c i s i rm , i t ci o e s ma t t ~ r . : n e L.:, ;J a r d 
majority finds cl3imart's condition is an occup~tiona1 ;,~sease. 

T n e F-l.e fer e e s tat e d " ti I i s case '.: u r n s upon l ts own f d c L -"· , :, n J 
arrJur".:nt by analogy has little value." ·:-h,: 8uarrJ majority cioc_; 
not completely ag;ee. We now have availa~le, although the Referee 
did not, the analo~y of James v. ~;~rr:_, supra. l_(, 1 12s _holJs that an 
occuµationnl dfsease can be compensaole under the Workers' 
Compensation Act 85 it arises from circumst.ances unique to the 
clai1:-iant 1 s employment. In this case, the: claimar.t 's illness 
( i n so m n i a ) a r i s c s Fr u m h i s r o t a t i o .1 a l 1v o r k s c h e du l e . l~ h i c ~1 'i :;, 
obvic·.Jsly 3 circumstance .unique' to his cinploym13nt. 

The e rri ploy er a r Dues that . on l / work a c t i. vi t i ,=.: :-; can l.1, · l il e ;_)as i s 
o f c1 c o rn µ c :1 s a b l e c l a i m an d th a t w c1 r k s c ~ du l e c 2 n no t . r : 1 e 1 ·~ o a r d 
ma j o r i t y f i n d s t h e d i s t i n c t i on s p •..: c i o u s . Rog e r s v • S A 1 ::_ , 2 e 9 o r . 
633 (1980), requires only work connection, anu found the · 
cl air.: ant I s II extend c d work i n g hour-_; , 11 that is , his work ::,; ch e d LJ le , 
as one factor supporting work connection in that case. 289 Or-. at 
644. 

Our holding that this claim is compe1·1sable dues no·(, coi7trary 
to tne employer's apparent fears, ine8n that a floodgate :1ds oeen 
opened in the workers' compensatlo~ syst2rn. Our holding is 
limited to the specific facts i~ this record: The claima~t was 
young and healthy ·11ith no prior history cf sleeping problems; 
after starting a shift rotation that is more severe than many, 
claimant· began to have sleeptng p1ob.l0;ns; all uncontroverterJ 
medical evidence is that claimant's i11somnia is ca:JS''iJ b; .his wbTk 
s c h e du l e ; c la i m ,311 t 11 a s l o s t n o -t i in e F r o 1 :1 w o r k .:i n c do e s : 1 o c c la i rn 
to be permanently disabled, he only seeks payment for m8dical 
services and one prestription. 

Claimant cross appeals claiming entitlement to penalcies anu 
attorney fees because of the employer 1 s unreasonable iefusal to 
pay compensation. An erroneous refusal is not an unreasonaol~ 
refusal. Consider.ing the u'nique nature of this claim, U•8 Board 
does not f'inu the .employer's refusal to iJi:· unreasunaole. 

The Referee's order uar.ed Jun,:: 10,· 19(J0 .i.s a' ~·irmea anu, 
except as modified or supplementecJ above, aoopteu oy ·the do&ru · 
majority. 
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...p.m.); four days orf. ihe 2Q-dav sequenca is th;o
Claim.int bugan to experience sleeping dir r’i'cultius
be began working on this schedule. All or the medical
that r.:la iiTiaiit' s insomnia is causeo by his working schduie

begun anew.
s n 0 r t i y a f r

V;dence is

Tne Referee stated it mattered not wnother claimant's
conoition was regarded as an accidental injury or an
disease. Under James v. ~5A1 F, 290‘ 0r. (1980), decidt
suQse..,uentiy to the Referee’s decision, it does matter.
majority finds claimant's condition is an occupational n;

0 c V? u 0 a I i 0 n a 1
'ne Doard
; e 3 s e .

t h'

1 s

Tne Referee seated "tiiis case turns upon its own fact.s, and _
argument by analogy has little value." i no 8uard majority doe >
not completely agree. We now have available, although the Referee
did not, the analogy of James v. S AIF, supra. Juries holds that an
occupational disease can be compensaole under the Workers'
Compensation Act as if arises from circumstances unique to
claimant's emp.loyrnent. In this case, the claimar.i's illness
(insomnia) arises from his rotational work schedule ,whi
obviously a circumstance .unique' to his employment.

The eiripioyer argues that .oni/ work ac t i. vi t i es can i.i  th
of a compensable claim and that
majority finds the distinction
633 (1980), requires only work connection , and found the

schedu le ,
289 Or , at6A4. ••

work sch.' du 1 e
. p e c i 0 u s .

___ can (.1  • the u a s i s
___ cannot. f:ie Roard
Rogers v. SAl^ ’ 289 Or.

claimant's "extended working hours," that is, his work
as one factor supporting work connection in that case.

Our holding that this claim is comperisable dues not, contrary
to tile employer's apparent fears, mean that a floodgate has been
opened in the workers' compensation system. Our holding is
limited to the specific facts in this record: The claimant was
young and healthy with no prior history of sleeping probJems;
after starting a shift rotation that is more severe than many, _ .
claimant' began to have sleeping pioble.iis; all uncontroverted
medical evidence is that claimant's insomnia is caus'mj by.his woT k
schedule; claimant has lost no  time from work and does not claim
to be permanently disabled, he only seeks payment for medical
services and one prescription.

Claimant cross appeals claiming entitlement to penalties and
attorney fees because of the employer's unreasonable refusal to
pay compensation. An erroneous refusal is not an unreasonaole
refusal. Considering the unique nature of this clalfn, the Board '
does not fine the .employer’s refusal to be unreasonaole.

oroiiR

The Referee's order dated June
except as modified or suppiemeoteu
majority .
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fee agreement with this attorney is J.pprcveu, :1nd 

claimant's attorney is awarded as and for a reasonable attorney 

fee . th e s u m o f $ 5 O O , pa y a b l e b ~' th e em p l o '/ e r , n o c p a y a b l e fr o n; 

cla1m~nt's compensation. 

N� rICE 10 ALL PARTIES: This order is final ~nless, ~i:hin 

30 days after the date of mailing of copies of this order to the 

parties, on0 of the parties appeals to the Court of Appebls for 
judicial review as provided by ORS 656.298. 

I agree with the majority in part and disagree in par~. 

I agree with the major1cy that the applicable law is ORS 

656.802(l)(a) and that James v. SAIF, 29G Or. 343 (1980) 

controls. I further agree that claimant i~ not entitlecJ to 

penalties and· attorney fees for the employer 1 s alleged 
unreasonable ~efusal to pay compensation. 

I disagree with the mJjority on the issue of compensability. 

fr,c majority, in finding this clai,n compensable, too narrowly 

construes ORS 656.802(l)(a), particularly the phr3se: 

11 
• • • and t a w h i ch d. n e rn r:i 1 o y e e .L s n n t o rd i n a r il y sub j e c t e d 

or exposed other than during a period of regular actual 
employment therein." 

The a~plication of the above phrase to the question of w1·,,;ther a 

condition is work related 11 ••• ordinarily will depend on the 

c 11 a r a c t e r i s t i c s o f t 11 e p u r t i c u l a r d i s e a s ri u n d t l, c w i d t: a r n Cl r r o "' 

ran~e of conditions lhat c<1use it.". (J.1111cs 1 ,c,up;_a.) 

WCB Case No. 80-01327 
and Own Motion 

JAMES D. TURNBULL, CLAIMANT 

APRIL 6, 1981 

Olson, Hittle, et al, Claimant's Attorneys 

Order Denying Motion to Dismiss Request for Review 

and Denying Reconsideration of Own Motion Order 

lhe Board previously referred claimant 1 s request f �~ ~wn 

mo t i o i-1 r e l i e f t o t he He a r .i n g s O i v ·. s i o r 1 11 t o b e c on s o l i d a ;:. ·: d w l t h 

W c 8 Ca s e No . 8 O - O l 3 2 7 • 11 I n a s i r. g 1 e do c u r-,1 e n t , t n e Re f e r -~ 2 i s s .Jed · 

an ap~eala~le order in WC~ Case ~o. 80-01327 an~ made a 

rec o ~ 1:1 end a. t ion to the l3o a rd reg a r ci L n g cl i:l i man t I s re q u e ~- c "or u vrn 

motion relief. Based on the kef13ree 1 s r,:cumrnenc t~on, -.:: Boci,:d 

i s sue u an own motion order on Feb .- u a r y 2 i' , 19 81 or de r i :·: . 

" reopening c om me n c in g the d a t e c le., i rn an t l a s t w or k e d pr i \. ; t o hi s 

January 2, 1979 surgery." 

-680-

Claimant's fee agreement wittT this attorney is approved, snd
claimant's attorney is awarded as and For a reasonable attorney
fee the sum of $500, payable by the employer, not payable from
claimant's compensation.

NOriCE TO ALL PARTIES: This order is final unless, within
30 days after the date of mailing of copies of this order to the
parties, one of the parties appeals to the Court of Appeals for
judicial review as provided by 0R5 656.298.

I agree with the majority in part and disagree in part.
I agree with the majority that the applicable law is GRS

656.802(1 )(a) and that James v. SAIF, 290 Or. 343 (1980 )
controls. I further agree that claimant is not entitled to
penalties and' attorney fees for the employer's alleged
unreasonable refusal to pay compensation.

I disagree with the majority on the issue of compensaoility.
fne majority, in finding this claim compensable, coo narrowly

construes ORS 656.802(l)(a), particularly the phrase:
"...and to which an employee is nnc ordinarily subjected
or exposed other than during a period of regular actual
employment therein."

The application of che above phrase to the question of wi'.ether a
condition is work related "...ordinarily will depend on the
characteristics of the particular disease and the wide or narrow
range of conditions that cause it." ■ (James , sup:a.)

WCB Case No. 80 01327
and Own Motion

APRIL 6, 1981

JAMES L. TURNBULL, CLAIMANT
Olson, Hittle, et al , Claimant’s Attorneys
Order Denying Motion to Dismiss Request for Review
and Denying Reconsideration of Own Motion Order

Ihe Board previously referred claimant's request fo. awn
motion relief to the Hearings Div'.sion "to be consolidac ■; d with
WCB Case No. 80 01327." In a single document, tne Referee issued
an appealable order in WCB Case No. 80 01327 anc made a
r e c omme nd a i i on to the Board regarding ciaimani,''s reques
motion relief. Based on the Referee's r'.'commeiid tion,
issueu an own motion order on February 27, 1981 orderin
"reopening commencing the date claimant last worked prr
January 2, 1979 surgery."
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Cl.aima:-,i: nas moved to dism.i.ss the f11.ployer 1 s requ,~s. :·or 
review in ¼CLI Ca~e No. 80-01327 contending the sole iss-~ invu .. ved 
in that proceeding--claimant's ent'LlemenL to ORS 656.24~ Medical 
hen e fits - -was res o iv e d by the 8 o a, .:J I s own ,not.ion o :c de r . Th 2 

employer d.i~;agrees with the thesis of the .:.otior. ~o dis:;:._ . .., <.11,,1, 

alternatively, ~oves for reconsideration of our FebruclrJ :1, !~81 
own motion order. 

The r e s p ~ c t 'i v e c o n t e n t .i o n s o f ti 1 e p a r t L e s re v e a l a s :>J n i f i c a n t 
ambiguity in the law. In some res~ects ~nd instances, ~ claim of 
continuing entitlement to ORS 656.245 m8uical benefits __ :~ tre,,·:ed 
like uny new claim even b2yond the five year agr:ravatic:-. periud. 
That is wh;:-,: happened here in 'l'JCB Case No. 80-01327. 1.-. :jtl-1e:-
:i:espects ancJ insLinces, a claim.o( continuing er,titlemu,::. to JkS 
656.245 benefits is treated as an o\'/n motion rnat.ter if~::_ arises 
beyond the five year aggravation reriod. Thal ~s what h~ppenec 
he r e i n pa r t u n d e r t he t e r in s o f c u r avrn mo ti on o r a e r • 

The Beard has suggested ;:i le~islativL.! solutic:. to t·?t 
ambiguity in SB 651, currently pending in the Le~islati ~ Asse~bly. 
Unless and until that suggestion :s adopt~d, the:e is nJ 
alternative that the Board is aware of except to endure t~e 
current ambiguity. 

The Boa_;:d find:, that WCB Cast: No. 80-dl:::,;O rile,/ invo~v~ distict 
issues that . are i1 o t involved in · ;_: 1 e s e par a c L.! , c:1 lb e i t co ri :, :J 1 i u 3 ·.:_ e d 
i n t n e He a r i n ,:J s Di v i s i o n , ow n mo t i o n p r u c c ..: d .i :-i G . T l 1 e re r' c :: e , 
claimant's motion to dismiss the ..:mployer"s f'.~quest fo:i.· rcvie·.-., in 
w C B C ;1 s c n, . 8 0 -13 2 7 i s de n i e d . Mo r e o v c r , t he c- ,n ~) l o y e r ' ~., mo t i o n 
for reconsideration of our own motion order of February 27, 1981 
ls denied·. 

If thc.ce is a prolllc:n in tnese procccUing::; t,Dt: coul.a be 
resolved ~Y expedited briefing and ~xpedlted Board revie~ in WCB 
Case No. 80-01327, the Goard woulJ be receptive to such a motion. 

IT IS SO ORDERED. 

Claim No. TD 90516 

THOMAS G. YATES, _CLAIMANT 
Evohl Malagon, Claimant's Attorney 
SA IF Co r po r a ,t ion 
Own Motion Determination 

APRIL 6, 1 981 

A ;; t i p u L a t i G n r e o p en c d c l a i m a :1 t I s c .L a i rn f o r 8 w o r s e n ,_, ~~ 
condition related to his i•1ay 15, l975 inuustrial 1njury c.,: C.Je 
effective Cctober 27, 1980. SulJsequently surgery 1'13S re'--omrnenut:d 
out claimanc declined. 

-681-

#

• Claima":. nas moved to dismiss the en.ployer's reques.
review in v.Cti Case No. 80 01327 contendinn the sole iss^
in that proceediny  claimant ' s entHlement to ORS 636.2'i
henerits ~was resolved by the 3oa:''j's own .notion order,
employer disagrees with the thesis of the •.'.otior. to disr
alternatively, moves for reconsideration of our February
own motion order.

The respective contentions of tine parties reveal a l
ambiguity in the law. In some respects ..ind instances, r
continuing entitlement to ORS 656.215 meoical benefits .
like any new claim even beyond the five year aggravatiC"That is who: happened here in WCB Case No. &0 0l327. I;
respects and instances, a claim of continuing entitlemec
656.245 benefits is treated as an ov/n motion matter if .i

0 r
1 Ti V 0 .. V e d
medical

T h e
. • s a 11j,
17. iPBl

1 g n i f i c a n c
claim of

c treated
period .
01 h e r

t to JkS
t arises

beyond the five year aggravation period. That '.s what
here in part under the tenns of cur own motion order.

 i p p e n e c

solution to t
the Le.yislati

: i t Assembly
The Board has suggested a legislative

ambiguity in SB 651, currently pending in
Unless and until that suggestion Is adopted, there is no
alternative that the Board is aware of except to endure cne
current ambiguity.

The Board finds that WCB Case No. 80 01327 [itcy involve distict
issues that, a re not involved in i.ne separate, albeit cocis ol ida red
in tne Hearings Division, own morion proceeding. There
claimant's motion to dismiss the employer's request for
WCB Case Ne. 80 1327 is denied. Moreover, the
for reconsideration of our own rnocion order of
is denied'.

p 10 y e r
February

r;  e ,review in
motion

27. 1981

If there is a problem in tnese proceedings tnat could be
resolved by expedited briefing and expedited Board review jn wCB
Case No. 80 01327, the Board would be receptive to such a motion.

IT IS SO ORDERED.

Claim No. TD 90516 APRIL 6, 1981

THOMAS G. YATES, _CLAIHANT
Evohl Malagon, Claimant's Attorney
SAIF Corporation
Own Motion Determination

A stipulation reopened claimant's claim for a worsened
condition related to his i 'iay 15, 1975 industrial injury oo oe
effeciive October 27, 1980. Subsequently surgery was re^ommenued
outclaimancdecliried.
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claim has now been submitLed for closure pu:suanl to ORS 
656.273, and it 1s the recommendation of the Evaluation Oivisian 
of the Workers' Compensation Department that claimanL b8 granL8d 
cumpensation for to:;mporary total disabillt; from Uctoti:::r 27, 1980 
th r o ugh J a n u a r y 2 7 , 19 81 a n d no f u r t he r a w a rd f o r p e r m J; ·, , ·. : i: 

partial disBDility. The Board concurs with this ~ecomrn8r,,~ation. 

WCB Case No. 78-9424 APRIL 1 O, 1981 

CHARLES BIGSBY, CLAIMANT 
George Waldum Claimant's Attorney 
Lang, Klein, et al, Defense Attorney 
Order on Review 

Claimant requests that th<..: Boord reopen his 19G7 back injury 
claim on its own iTtOtion pursuant to ORS 65(,,278. This r-c_,,;uest is 
:;_ n the a 1 t e r native to cl a i man t ' s cf f o L. ts t ci ha v e the Re i:' e c e e ' s or -
der r:::::vt':rsed in VJCll Case No. 78--SJ424 which ti1c Board, by ::n:cic:r .:>n 
H.evie•.v, ha:; this elate ucclined to ,_io. 

1.'e also decline to reopen on our own motion at l:ris t.~rne. As 
for te.;1porc1;_·y totc:.1.l disability benefits or increased permanent 
disability r.iayments, we find too ,ndny references in th0 :;,.:c,dical 
reports to claimant's principal pcoblems ~eing low motivation, 
obesity, et~., to conclude that this is an ~ppro2riate ins~ance 1n 
which to exercise our discretionary own motion jur~sdic~~8n~ 

Claimant 1 s supposed need for ~,Jrgery pcesents a clos21 qu12s-
tion. LooK..i.ng to the evidence in \·lCl3 Cas,:> No. 78-9424 i.: adaicion 
to the medical reports submitted in connection wicn this :eq~est 
Eor 01--..-, rnoLion rel:ef, v,e find a considerable differenCE:· :,f rn03.i­
cal or,1nion aboL1 t 1vhether surgery ..• :> nc.:ce~i;ary or desira:~t,:: ;.,,:· 
wnetner claimant is a good candidcce Eor 3urgery withauL Lirst 
losing weight: exercising, etc. 

Tne Board le«ves resolution of that close que:::tion ;:.c, cla. ,nant 
and his doctors. If and when they make the decision to p:oce~d 
with surgi.;.3.l repair of claimant's possiole pseudoarthrosis lt the 
spinal fusion µerformed after his 1967 injury, the Board will or­
·Jer the 1967 claim reopened on its own motioh for payment of medi­
cal services and associated time loss. But un.i.ess anc! u:1til e1at 
decision is made, claimanL's request 
mature and is, _therefore, denied. 

IT IS SO ORDERED. 

-682-

for own motion re.Lief is pre-

• 

The claim has now been submitLed for closure pursuanl to OkS
656.273, and it is the recommendation of the Evaluation division
of the Workers' Compensation Department that claimaoL be granted
compensation for temporary total disability from uctooor 27, 1980
through January 27, 1981 and no further award for perma:‘'. .:'.t
partial disability. The Board concurs with this cecommei.uation.

WCB Case No. 78 9424 APRIL 10, 1981

CHARLES BIGSBY, C LAIMANT
George Waldura Claimant's Attorney
Lang, Klein, et al, Defense Attorney
Order on Review

claimant requests that the Board reopen his 1967 bacK injury
claim on its own motion pursuant to ORS 656.278. This rc' iuest is
in the alternative to claimant's efforts to have the Referee's or­
der reversed in WCB Case No, 78 9424 which the Board, by cu'der on
Review, iias this date acclined to do.

We also decline to reopen on our own motion at this time. As
for tCMiporary total disability benefits or increased peoianent
disability payments, we find too ,;iany references in the c.edical
reports to claimant's principal problems being low motivation,
obesity, etc., to conclude that this is an appropriate instance in
whicn to exercise our discretionary own motion jurisdicc ron. 

Claimaijt's supposed need for
tion. Looking to the evidence in WCB Case No.
to the medical reports submitted in connection witn this
for owr. motion relief, we find a considerable difference
cal opinion about whether surgery .'.s necessary or desira
wnether claimant is a good candidate for surgery without,
losing weight, exercising, etc.

surgery presents a closei ques 
78 9424 ii'. addition

request
of moai 

irst

Tne Board le^.ves resolution of that close question to cia.mant
and his doctors. if and when they make the decision to proceed
with surgical repair of claimant's possioie pseudoarthrosis of the 
spinai fusion performed after his 1967 injury, the Board will or 
•ier the 1967 claim reopened on its own motion for payment of medi­
cal services and associated time loss. But unless and until that
decision is made, claimant.'s request for own motion re.lief is pre­
mature and is, ^therefore, denied,

IT IS SO ORDERED.
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Claim No, RC 388724-r 

GARY T. CHRISTENSEN, CLAIMANT 
Peter Hansen, Claimant's Attorney 
SAIF Corporation 
own Motion Order 

APRIL 10, 1981 

Claimant, in August 1980, requested the Boara exerci~~ ics own 
motion autr;~~rity and reopen ~1is cLdm for -.:orsenE,d conditions .;.n 
January 1980 and August 1~30. His original injury occur~0d on Au­
yust 16, 1972 and claimant's aggr~~ation rights have ex~.red. 

Dr. Du f i:, on January 29, 19 80, advised that c la irnanL · :.:. bac'., 
condition necessitated that ne stay off work for a pcri~: of time. 
~laimant's job at that time was heavy enough ch~~ he wa~ .e~e~cedly 
injuri;1g hi:nself and he probably would need a joo chanyA. On 1-·20-

ruary 8, lJoO, Dr. Duff released claimant for work with t~e strong 
recommendation that claimant be provided vocation~! assi.::·ilnCL 50 

th'at cu:? could get into a raore sedentary line of ·..;ork. .i:, ,\uL1us ... · ' , -
.1..980 Dr. Du Ef indicated he felt L!e treatD.ent off~red by ~he r·.::i. i..n 
Cente~ woulct be appr~priate for cl~irnant. 

After a thorouyh consideration of th~ cecord ~e~ore ~~ whicn 
Anci.ucies t.-,e evidence before tl1e ,{eteree irom an eai:Lie.c ... .!ar.1.:19, 
~e fir.d claimant's August 16, 1972 lnjur;: claim ~;ri.Juld t,., ,:eoi.."''-'ned 

Ear t~mporary totai disability [rorn Janu~r1 23, 1~80 thr0u~h Feb­
ruary 8, 1980, lic!ss time worked. If and when cL:imant E:nu~rs ::1e ... 
Pain Center, tie will be entitled to com~>eusation £or that. .Jeri0u 

' L L 

;Jf tiine also. 

ORDER 

Claim.ant is hereoy granted compensat·.ion ror temporar;1 total 
disabiltty fr0rn January 23, 1980 through ~~0rudry 8, l9d~, les~ 
time worked. 

If and when claimant enters the Pain C2nter, h~ is ~~ticlea to 
temporary total disability compensation for the per.iod oi time he 
is actually involved in an a~thorized program. 

Claimanc's attorney is hereby entitlua to a c~asonab~c at­
torney's fer~ equal c:.o 25% of the i.ncreaseci award of comp~nsation 
Jr~nted by ti1is ordr, payabJe out of said cornpen.sation as paid, 
not to exceed $750 . 

• 
-684-

SAIF Claim No* RC 388724
GARY T. CHRISTENSEN, CLAIMANT
Peter Hansen, Claimant's Attorney
SAIF Corporation
Own Motion Order

APRIL 10, 1981

Claimant, in August 1980, requested the Boara exerci e its own
motion autiiurity and reopen his claim for •,worsened conditions in
January 1980 and August lyJO. His original injury occur^'ea on Au­
gust 16, 1972 and claimant's aggravation rights have expired.

Dr. Dufti, on January 29, 1980, advised that claimanL'
condition necessitated that ne stay off work for a periu.'
Claimant's job at that time was heavy enough th^.t he was
injuring hi.nself and he probably would need a joo change,
cuary 8, 19d0, Dr. Duff released claimant for work with r
recommendation that claimant be provided vocatioru:! assi.;
th'at he could get into a more sedentary line of,work. :n
1.980 Dr. Duff indicated he felt the treatment offered by
Cente*. wouia be appropriate for claimant.

. back
of time.
epea tedly
On Feo 
,e strong
ancu 30 
Aug u s u

. he la I n

After thoroucjh consideration of the record oefore l whicn
ncludes tne evidence before the heferee from am earlier .ixjarrng,

find claimant's August 16, 1972 injury claim snould L... reopened
for temporary totai disability from January 23, 1980 through Feb­
ruary 8 , 1980, less time worked. If ajid  when claimant
Pain Center, he will be entitled
of time also.

men
to compensation for

ine

ORDER

Claimant is hereoy granted compensai'.ion for temporar/ total
disability from January 2i, 1980 through February 8, 19ou, lesa
time worked.

If and when claimant enters the Pain Center, he is entitlea to 
temporary total disability compensation for the period of time he
is actually involved in an authorized program.

Claimant's attorney is hereby entitlea to a roasonabcC at­
torney's fee equal to 25% of the iiicreased award of compensation
granted by tiiis ordr, payab.le out of said compensation as paid,
not to exceed $750.
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Claim No. C 97536 APRIL 10, 1981 

CHARLES BIGSBY, CLAIMANT 
George Waldum, Claiman~ts Attorney 
Lang, Klein, et al, Defense Attor!leys 
Own Motion Order 

Re\·iewed by the Board -2:n bane. 

Claim-::t:H. secKs 1\oard review of the z{cteree's orJer vr 1c:O af­
Lirmed u Dct.er;nination Crder on _th,::.: accei::,cc::d port, ,Jn of ~, claL,1 
and afririneo a partiai de:1ial on cbe balance of tne claL·1. 

C.1..,.iirnant injurE::d his back 1n 1967 ·.vtii.Le SAIF ,~·as res~~-",'.lsib~.::: 
Eor hi5 wor!-:.ers 1 comper.sation coverage. Tnat claim wa::. ~,..:ce;?ted 
.:ind closed by Detcrminution Order in 1970. Clc;1i::1ant su:;,:1.::quer.t:i..y 
ct1ang-2d jobs. He .cl..:'iims ci1at 1·,e re injured hi.s tJ:...:..;;;: ir, l i·n while 
_:;sr Companies (EiH) 'tJas responsih:e for hi.s wori<.:o"c:J' coir,~;l:nsat ~on 
coverage on his new job. 

E2I initially ~ccepced the cl~im and pcocesseu it t~ ~~osu~2 
'-:)y Det0cminat.:.io,1 Ord2r ciated i~over.ioer 15, 1~,G. Cl-:i.:.mc::.n·.: re-
quesc~J u h<:arint; on that ;)et,ermindtion CJr:d•..:r. i\oout ti1,.· ..;am,2 
ti;ne, claim,1nt ::~skeu E!JI to reopt.:n :-iis 1977 c.Lr.li111 for sc. ·:'::r/. ti}_,: 
1rnr denied 2i.A.y .c: . .irti1er responsi~i.i.~t:1 , co;i;:ending for tL•,! fir.:<,. 
time ~Dat clai~ant's 1977 problems were an aggravation o: his 1967 
.njury. 

Claiman.:'s request for hearing on E!:s."'s p2rti .1 denLii v,u.s 
conso1i.dated with :1is reque:st for nearinc:; on the 1978 Determina-
tion Oeder. 'fhe Referee affirmed tt1e Decer,nination Order -3.ri,:.i a~-
firmed EBI 's partial denial. 'i'he Referee noted and tr:e :30.:lra 
a9rees: TiH: :nedicdl evidence is unanimous tt1al clainwnt '.:; need, 
lI any, for further surgery relates back to his earlier 1967 i~­
jury, specifically becaus~ of a possible µseuaoacthrosis of the 
3pinal f~sion that was perfcrmed at that time. 

After receiving the l{eferee's Oi_)inion ~rnd Orc.i-:r docu;,,.?ntin,~ 
that cL1imunt 's current proole_ms_relate '.>ack to r1is 1967 injury, 
claimant fiL2d a rcques::. l:or o, .. m rn,)t.ion reopenii-.g or nis 1967 in­
jury. The Goard resolves that request tJy separat,;! oc.,in mc::1.on cr­
der issued this date. 

0 t~i, 8R 

The Hef0ree's order, aatcc1 Sei_-,tember LO, l':JGO, 
and, a.s supplem0nteci aoove, adopted by the Goard. 

1. ,­.:, a£1.~rmed 

NOTICE 'TO ALL PAh'l'IES: This ocder is final •:nless withir. 
30 d~ys after the -.late of mailinc_i of coµies of· tnis ord:..:.:. to the 
1:1ar~1~s! one. of the parties ap9ea.L.S to th,: Court of Appe&ls for 
JuJ1c1aL review as ~rovidcd by OHS 656.2~8. 

-683-

mSAIF Claim No. C 97556 APRIL 10, 1931

CHARLES BIGSBY, CLAINANT
George Waldum, Claimant’s Attorney
Lang, Klein, et al, Defense Attorneys
OwnMotionOrder

Reviewed by the Board en banc.

Ciaimanc secKS Board review of the Referee's order v/'icn af 
lirmed a Determination Order on,the accepced portion of ^ claim
and affirmeo a partial denial on the balance of tne ciai.,).

Claimant injured his back in 1967 wnile SAIF was re3pwnsib,.e
for his workers' compensation coverage. Tnat claim was accepted
and closed by Determination Order in 1970. Claimant su.w.'.cquer.t ^Ly
changed jobs. He .claims chat he reinjured his back ii; i/77 while

Companies (Flil) was responsible for his workers' componsat lon
coverage on his nev/ job.

Elf ini daily accepcea the claim and processeu it tv.,
by Determination Order dated Noveiaoer 15, I9,0. Claiman':
quesced a hearing on that Determinution Oraer. Aoout tur
time, claimant asked EBI to reopen his 1977 claim for su.
FBI denied any further responsibility, concending for tiie      
time cnat claimant's 1977 problems were an aggravation ol' his 1967
njury.

! 1 os u i. e
r e  
3 aine
ery.
f i r s L

m.

Claimanc
consolidated
tion Order,
firmed EBI's
agrees: Tiio
if any, for

's request for hearing on FBI's partial denial, was
with liis request for nearing on the 1970 Uetermina 
The Referee affirmed the Determination Order ana af
partial denial. The Referee noted and the Boaro
medical evidence is unanimous that claimant's need,

.further surgery relates back to his earlier 1967 in­
jury, specifically because of a possible pseuaoarthrosis or the
spinal fusion that was performed at that time.

After receiving the Referee's Opinion and Orav;r docuiu.^nting
that claimant's current problems relate back to his 1967 injury,
claimant filed a request for own m.^t.ion reopening of nis i967 in­
jury. The Board resolves that request by separate own motion or­
der issued this date.

ORbER
The Referee's order, aatcd September LO, 1980,

and, as supplemented aoove, adopted by the Board. is af 1. irmed

30
NOTICE TO

days after
Appeals for

ALL PARTIES; This order is final unless, within
the bate of laailing of copies of tnis order to the

parties, one of the parties appears to th.,’ Court of
judicial review as provided by ORS 656.298.
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Claim No. A 310030 

OHMAN E. CHRISTOPHER, CLAIMANT 
SAIF Corporation 
Own Motion Determination 

APRIL 10, 1981 

Tne Board issued its dwn Motion Order pµrsua � t to the 
provisions of ORS 656.278 in the above-entltled matter on Jctcber 
29i 1980 and reopened claimant 1 s clai1d for a wors8ned conriition 
related to his industrial injury of August 7, 1952. 

Tne claim has now·been submitt~d for closure, and it is tne 
recommendation of the Evaluation Divisicn of the Workers' 
Compe~~ation Department that claimant be granted cpmpensjtion for 
temporary total disability from August 24, 1977 throug;1 i-.Jove::.oer 
11 1 1977 and from September 18, 1?80 through 8ecember 7, .;J80 ·_,_nd 
10 further award for permanent partial disability. The ;~_.i;;ard 
concu1·s with this recommendatio~~ 

IT IS SO ORDERED 

WCB Case No. 80-03155 

CECIL R. FLETCHER, CLAIMANT 
Benton Flaxel, Claimant's Attorney 
Pauls. Roess, Employer's Attorney 
SAIF Corporation, Defense Attorney· 
Request· for Review by Claimant 

APRIL 10, 1981 

Heviewed bJ 13oard m'2mbers McCa.llistcr t:nd Lewis. 

Tr,e cLamant ;;E:cks i3oard revic:,.v oL· t:nc ,<eier0r~ 's Of>:..:·.1 .. x1 and 
Order ':1hic11 denied cl..:iim1nt 1 s requ12st for ,1dditi._c:n_l·terr,. 1o·rai:y 
disab.i..Lity uenei:i.t::., per1alties anc.i fee£;. 

'.i',1,:: lst.,;,;e:.;; 2.ir0 claimant 1 s (~ntit.Lcme1,t 1:0 tci",1~•uru.r/ t-:;:;:i.~ 

disabiLity <:ornpc:nsation af.ter r-1arc11. 5, l')(,li,· ,dt,~r ti·1_e ,~;i:ec;:.:.ve 

riutci of claimant 'r,; early retir,~ment, untiJ L'ls C,)nditio;i ::.::i-.!CvL.i.:;S 

;acdically stationary or ~ntil cla~mant's pnysici~n rel~a~es him -to 
return to r0<J11L.1r ,·JOrk; ;:,,ct whetl"i(•~c p~na.Ltl,:s ,:-1r,,., [c<.::s r;h,:,--1ld :.,r...: 
~mposed tor the alleged unreason~ ie deLu/ i:1 payment at ~ime l0ss 
benetits from f'ebru~ry 7, l:H30 to ;:;arch :i, 1·,,eu. 

I:-1 ~,upf1,;."rt of ;iis cuntc:111·.i.on 1:hat be•.-:: .. . ,1c:~i1.ca.l.i_/ r-;.0nio~;:!'1J 
!:rorn \•!urkin-_; at :.1.:- re9ulcH job,.,. :...er Fci,;-;, -,,.,1 G, J980, c:l.,7,i;11d:H, 

,:it(_«; Dr. G:·odin-:1:1'.s report~-;; of J:'i_._.c.1ary 7, L'.JjU ::\lvl Fc::bru..::r/ ~2, 
l':180. Hesponw.::.~·2,::gues t·1at clai.,;-.. Jnt w...:o i, ..... i:., i,c.:netit:..: .. o .. ..:i .. :e 
lor;:..; on iv\ar,_;n :), 19::30 und that ,.iny di2.Lay wu.'3 ,..:u:.,,:c-.i by c..:i . .:.:i;;-.~.nt. 1 .; 

tai.lu{e to p;:,:',L~•:::rly notify the e1 .. p.l.oyer !'1:' the re::...:;ons l1e s:::.."J~ ·=<;:d 

\·/Orking on L·'cbru,HY 6, 1980 until :-larch 5th, _i"J(:; cic.c:e pa1n;ent ;-/as 
made. -685-

APRIL 10, 1981Claim No. A 310030
OHMAN E. CHRISTOPHER, CLAIMANT
SAIF CorporationOwn Motion Determination

Tne Board issued its Own Motion Order pursuant to the
provisions of ORS 656.278 in the above entitled matter on October
29j 1930 and reopened claimant's claifii for a worsened condition
related to his industrial injury of August 7, 1932.

Tne claim has nowbeen submitted for closure, and it is tne
recommendation of the Evaluation Division of the Workers'
Compenua tion Department that claimant be granted compens.^ c ion for
Temporary total disability from August 2A, 1977 throug'n Nover.Oer
II, 1977 and from September 18, l.'SO through December 7, u980 '■.nd
no further award for permanent partial disability. The r .oard
concurs with this recommendation'.

IT IS SO ORDERED

WCB Case No. 80-03155
CECIL R. FLETCHER, CLAIMANTBenton Flaxel, Claimant’s Attorney
Paul S. Roess, Employer’s Attorney
SAIF Corporation, Defense AttorneyRequest- for Review by Claimant

APRIL 10, 1981

Reviewed by Board members McCallistor and Lewis.
The cl .jirnai'^u seeks Board review or tiie Rc^reree's

Order v;hicn denied claiimnu's request tor .'.dditiona,l
disaoiiicy oenei: its, penalties and i:cos.

Op .'.ion and
teiT.jorary

The issues are claimant's entitlement to tem 'Urary total
■disabiLicy compensation after March. 5, iOoT), after tne e: tectrve
date of claimant's early retirement, until his condition b icoii.es
iiedicaiiy stationary or until claimant's pnysician releases him to
return to regular v;ork; and whetrier penalties an>.. fees rh'ioaid ;. e
iaiposed for the alieyecl unreasons i.e dei. .y i..n paymonc oii ,.imo loss
benefit.s from February 7, 1980 to March 3, Lv8u.

In sapM'o'rt of his contention that he v, .;ie^ i i.ea p . oni o ; ted
trojii v.'orkin ; at hi; regular joD >..:.tGr Fcem;;./ C, .1980, c la I,mein t
cite''. Dr. Grodiaa'.i' s reports of Fe...r'.iary 7, i.9j0 and Eebrucry  2,
1980. RG5pt;nai, a c • a rg ues that claimant wu i oenefitc i.oi 11 ..:e
loss on Maron a, 1980 and that uny delay was cunsc l by c la iitj.n t' s
failure to  propc riy notify the ei.,ployer of the reasons he sto^ c. d
v;orking on L ’ebruary o, 1980 until March 3th, _ne aaco payment was
made . 685

  

  

 

 

 

 
 

 
 

 



         
        

       
      
       

       
  

  
  

  
    

 
     
  
  

          
          
         
         

          
               
           

    
     

     
  

    

  
  

     

           
       

          

     
   
    
    
   

    

  

     
          
         

          
            

           
 

            
        

      
          
         
        

J t .i.,; c:r<Juai)le _that the claimant'. ncid D,,,.,n ,H,Vl :~,:d by his 
pl1ysic.i.a:i LO ::;toJ falling timber \vr,.i.ch rcquirec. u::;c ot c ,.::1e1in 
saw, tr1c H.el:e:i::-c(: accurately concluded ti1at cla.i.ma:,t ",,,a;:; n,"?vc.-
medic,,lly prohibii.:0d from 1·1orking" altogetllt:.'r. 't\1c R(::tcr.:e 
c1ccurc1U.:ly· uVi)Licd ca,;e law which ·precl,-1de:-; pc1yri1c;1t of t,:;:,,Xlt-.1ry 
total rlisabilily b8nefits a~ter the effective dat~ of a voJu~t~ry 
election t0 retire • 

.. , l f. · t · l- · ·· 1 J ()i. ~.n,~ Li:,,,, lo,;s , .. wn1ch C' l · .. , - . vi ;:, •.-; [) ,; J. u ~1<.:.'! 11 0 : .l . o - Cu d .. . . ' ..,._;::. j_tl1U •• ,;.;..t- ' t •iic wa:·, r..,nt(t.l(~rJ, [i:,,m Fcbruar:1 7, L'JoO, ;i., .. ; .l.-c1:,;t .-1orkuv; ,ay, o 
· L J t · , ·,1 ,·,··,·11! :.1oa rci ,.:, .-:.-~luu<'iS !:he cl.·;tl': or i11s vo. untary car._y re· 1rc;1n,_1, .. - _ . . . . 

tho.t ,;l.aim,·,nt w;.t:; not entitled t(1 .:0m~Jocc:1r-/ toc,:t_,_ ul~';ab;..,.L~ty 
benefits aftC:r ~he e[fective date ,jt his Maren l, l9HO . 
ret.iH!Jnc,1 t. Tiw Gourd i:urth~,r concluclc,; ;:hat any ci•?lay 11',_pa~-i~?nt 
of benefits fer the r,criocl from fcbru.:iry 7, .1':loO to Har::;;·, ':), l~o~ 
resulted from clai:nant's fai.lurr· to fairly ac.1v1i;C: tne e:n~)~oyer of 
the reason he was stopping work. 

- · t·1·1c n 0 .. r·,·l c'>c~o1)tf,· ,rnd aft.i.rins the 01)inion Upon QC nova review, u u u~ l 

and Order of the Heferce in its entirety. 

The oruer of the Rcfetee dilt~d Se~tcmbcr JO, 1980 is ~ffirmed. 

WCB Case No.'s 79-04269 and 79-08883 

DAVID R. FOSDICK, CLAIMANT 
Roger D. Wallingford, Claimant's Atty. 
Alan H. Johansen, Employer's Atty. 
SAIF Corporation, Defense Atty. 
Request for Review by Employer 

F(evieweu by tr,t:: Boaro en bane. 

APRIL 10, 1981 

Rc~d Ro1:..ifing Co., Inc., (Reed) seeks 3oard review of t;,e 
Referee's order which affirmed an order 8f che Workers' 
Compensation Department that Reed was a r,o,1cornplying emf;,L•Jyer cd 
t he c i. a i ma n t . on t he d a t i:: he w as i n j u re d . . he Boo r d a f' f i r in s a n d 
2dopts the Referee's order with tne following qualific~t1~ns 6nd 
addiL1ons. 

The pro � lem here is trying to put the round peg of informal 
cusiness ar,·angemerits into the square hole or' legal 
class:ficat:ions, i.e., employee v:.csus independcr:t cont:;:j.::t.or. 
Claimant was originally employed by Gary and Phil Smitht Jbc 
r<oofsmiths &: Carpenters (R&C), ;:: par+:nership bet1v,~en tht: Smitr. 
broth~rs. R&r became involved with two corporations coG~rolled by 

-686-

--while j.t ii ; ar<juai:iie thiiL the ciaimant nad oe>‘'a
physic;ian to stop tallincj timbeu wiiich reijuirec ese
saw, tile Keliciree accuiratoiy concluded that claimant
medically prohibited trom working" altogetiier. Vne
accuratoiy■ appiieci case law which precludes payment
total disability benerits after the effective date 
election to retire.

aoviof a
W cl; 5

ed by hi.
h a i i'l

neve r
Re f e r e
of tet.porary

of a voj.untary

Ciarma . v/a s paid benefits fo.! alJ. oi. tno ti:>>'' loss
■no wan entitled, from February 7, L'JRO, h.i.n last working
the dote OJ; bis voluntary early retirement.. 7ne board
that claimant was not ciititlc'd tc; eemporary to^,a L disabil
benefits after the effective date >>f his Marcii 1, 1980
2^ 0 t ^ 0 jfi0 t. Tne Board furtnor concludes ^nat any delay i
of benefits for the period from February /, i980 to Har^,.,
resulted from claimant's failure
the reason he was stopping work.

w n 1 c h
ay, to
1 ud e s

hy

. payment
5 , 1980

to fairly advise the employer of

Upon dc novo review, the Board adopts and afrirms the Opinion
and Order of the Referee in its entirety.

ORBBK
The oraer of the Referee dated September 30, 1980 is affirmed.

WCB Case No.'s 79 04269 and 79 08883
DAVID R. FOSDICK, CLAIMANT
Roger D. Wallingford, Claimant's Atty.
Alan H. Johansen, Employer's Atty.
SAIF Corporation, Defense Atty.
Request for Review by Employer

m

m
APRIL 10, 1981

Previewed by the Boaro en banc.
Reed Roofing Co., Inc., (Reed) seeks [Board review of tne

Referee's order which affirmed an order of rhe Workers'
Compensation Department that Reed was a r.oncomply ing empi. jyer of
the Claimant on the date. he was injured. '.he Board affirms and
adopts the Referee's order with tne following qualif icat i ons and
additions .

Tne prcolem here is trying to put the round peg of informal
business arrangemefits into the square hole of legal
classifications, i.e., employee virsus independent contractor.
Claimant was originally employed by Gary and Phil Smith, dba
Roofsmiths A Carpenters (R&C), c partnership between the Smith
brothers. R&C became involved with two corporations coiv..rolied by
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same principals: Reed Roofiny Co., Inc., (Reed) which 
p r i ma :: i l y i n s t a 11 e d r o o f i n ~~ , a K d . 2 M KT , I n c . , w h i c .~ p r i mo r i 1 y 
manufactur~d roofing. These two corporations were structureu in 
such a way tnat all employees, even those who did installing 
rather than manufacturing, were on 2MKT's payroll except ror same 
corporate officers on Reed's payr0ll. 

Starting in ~arly December 1978, R&C worked at lease 
primarily, if not exclusively, installing roofing for Ree �. The 
Smith brothers were paid on a piece-work er flat fee basis. They 
in turn paid claimant an hourly wage. The Smiths and claimant 
were supervised at tim~s by Jamie Griffin who was on the payroll 
of 2MKT but was functionally an Rmployee of Reed. 

Employment for workers' compensation purposes requires 
remun~ration plus right of control. ORS 656.005(31). R2ed 1 s 
payment to R&C, who in turn paid claimant, is sufficient to 
establish tnat Reed paid claimant under the test of Wnitlock v. 
SAIC, 233 Or. 166 (1962). Jamie Griffin's, as functionally Reed's 
employeE, supervision of the Smiths and claimant establishes 
~eed 1 s right of co~trol. 

Reed's attorney complains that, even if the Smith brothers 
were Reed's employees, the Referee·never explained "by what 
:nystical process" claimant ceased. to be R&C 1 s employee as he had 
been before doing Reed jobs and was 11 trar.sformed" into RP-ed's 
employee while doing Reed jobs. That mystery can be solved by 
reading ORS 656.029. 

ORDER 

The brder of the referee, dated April 30, 1980 is affirmed 
and, except as modified above, adopted by the Board. Claimant's 
attorney shall be paid, as and for a reasonable attorney fee for 
services rendered in connection with this Board review, t~e amount 
of $450; said fee i~ to b~ paid ~ursuant to the pr0visiorls of ORS 
656.05·4 :and r:iot out of_: ar:y :c_omperis;atio_n._due claimant.·· · , , 

wcs: <;ase No. 79'-09690 "April. 10; 1981 : 

HERBERT JONES, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
Lang, Klein, et al, Employer's Attys. 
~eques~ for Review by Claimant 

F:cviewed by i3oard member.c. McC,i Llister c'1.1d Lewj s • 

' ' 

-;-·11t:.: cla imc.11t seeks review by Hie Board of the ·Refere '':; ,Jrder 
which a ff i.r r:1 e d t n e employ e r /car r i e 1· ' s den i . d and a Ff l rm e u the 0 e -
termir·,ation Order. We reverse. 

- 6 8 7 - - i:.16 rj -· 

the same principals: Reed Roofing Co., Inc., (Reed) which
primarily installed roofing, and 2MKT, Inc., whicn primarily
manufactured roofing. These two corporations were structureu in
such a way tnat all employees, even those who did installing
rather than manufacturing, were on 2MKT's payroll except for some
corporate officers on Reed's payroll.

Starting in early December 1978, R&C worked at least
primarily, if not exclusively, installing roofing for Reeo, The
Smith brothers were paid on a piece work cr fiat fee basis. They
in turn paid claimant an hourly wage. The Smiths and claimant
were supervised at times by Jamie Griffin who was on the payroll
of 2MKT but was functionally an employee of Reed.

Employment for workers' compe/vsation purposes requiics
remuneration plus right of control. ORS 636.005(31). Rc;ed's
payment to R&C, who in turn paid claimant, is sufficient to
establish tnat Reed paid claimant under the test of WnitIock v.
SAIC, 233 Or. 166 (1962). Jamie Griffin's, as functionally Reed's
employee, supervision of the Smiths and claimant establishes
Reed's right of control.

Reed's attorney complains that, even if the Smith brothers
were Reed’s employees, the Referee never explained "by what
mystical process" claimant ceased.to be R&C's employee as he had
oeen before doing Reed jobs and was "t rar.s formed" into Reed's
employee while doing Reed jobs. That mystery can be solved by
reading ORS 656.029.

ORDER
The order of the referee, dated April 30, 1980 is affirmed

and, except as modified above, adopted by the Board. Claimant's
attorney shall be paid, as and for a reasonable attorney fee for
services rendered in connection with this Board review, tr.e amount
of $450; said fee is to be paid . pursuant to the provisiohs of ORS
636.054,and not out of.anyicompensation. due claimant. ’ ' , , '

WCB' Case No. 79 09690 'April lo; 1981

HERBERT JONES, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys,
Lang, Klein, et al, Employer’s Attys.
Request for Review by Claimant

Reviewed by Board members McCaL'iister and Lewis.
T'ne claimant seeks review by the Board of the Ref ere s order

which affirmed the employe r/carrier ’ s deni.il and afflrmeo the i^e 
termif'.ation Order. We reverse.
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claimant has worked for J. Wiley Co. some 18 yea:~ instal­
ling f.!.oor coverings, a job which ·is quite heavy work. 

Cl a i man t s u f fer e d a my o car a i al in far c L ion in l. 9 5 5 ; t': ~ s ·fl as a 
comp ens ab 1 e i n dust r i al claim close G with r:, L. t an award o f ;·, ~~ rm a r· ,~ n t 
disability. Thereafter, he suffered from angina. 

r~ Octo~~r 1978 he had influenza and developed conges~iva 
rieart fail1.,_~e which requirsd hospi~alization. H1:; :return\>j t<J his 
regular job in January.1979. 

,Jr, February 12, 1979, ::::laimcnt wJ.s carrying a carpet: Heir;:ir,i..-19 
apprL,x~mately 100 pounds up some stai:cs and t~e temporar,.-_s!air 
~ave way ana tlaimant had to step oack do~~ five steps. ;n1s a cc i d £: n t c a us e d i n C r ea s e d st r a i n f r o m e ff o .rt s t O rra i i-, t a i 17 7 i S 
balance. He suffered immediate angina and was hospitalizJ �. 

Claimant filed a claim for this ~ncide.,t. Th2 carri~r ac­
septed the claim. Upon his hospitalization, t~e diaynosi~ was 
rnyoc~~aial ischemia, congestive heart fa\lure and ~yper~e~sion. 
c la in1an t was found to have a camp le te le f· t bundle L;Hl.ncn LJ lock. 
or. M;:;cKay, an in_ternist, had been and continued to be the 
treating physician. 

·on June 6, 1979 Dr. Hattenhau:.::r, a cardiologist, exa.11:ned .::he 
claimant. He reported tnat claimant's condition was a co,1tinu­
ation of his October 1978 episode of congestive heart failure and 
tt1at condition was not yet stationary in February 1979. Dr. Hat­
tenhauer _indicated that recurrent episodes of congestiv~ neart 
failure do substantially worsen a cardiac condition, but ne felt 
it was impossible to tell if that worsening was permanent or tem­
porary. At the time he examined claimant 1 Dr. Hattenhauer felt 
claimant had ·reached his pre-injury status. 

On July 19,- 1979 Dr. MacKay. who treated claimant upon his 
hospitalization, reported that he agreed, .in part, with Dr. Hat­
tenhauer's conclusion. Claimant had significant coronary artery 
dise~se leading to pain; however, he felt it was the cardiornegally 
incipient congestive heart failure anti left bundle branch block 
which was the primary· disabling problems. He reported, "His heart 
simply cannot pump enough blood to meet the demands required by 
h i s s t r e. n u o us j o b . " He w e n t on t o st at e , 11 No s u r g e r y o r mo re me d -
ication will relieve this or get him back to doing strenuous 
labor." 

In September 1979 Dr. MacKay found claimant's condition 
"stable as far as his he2rt failure." He ~urther reported: (1) 
Claimant cannot do heavy labor; (2) claimant's heart dise~se was 
not caused by his job; (3) claimant's job exacerbates the coridi­
t ion which progress iv el y CJ e ts worse w i th time ; ( 4 ) the s '· r a i ri on 
February 12, "1979 caused clairn2nt to oe hospitalized; (Si ·,vhen.he 
tried to return to work after hospltaliz·dtion, his heart could no 
longer meet the deraands of its job. Dr. MacKay, based on the 
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The clai^Tiant has worked for J. Wiley Co. some 18 yea :'s insial 
ling floor coverings, a job which is quite heavy work.

Claimant suffered a myocaroiai infarction in 1955; c'.'ls 'was a
compensable industrial claim closed without an award of .^ermarent
disability. Thereafter, he suffered from angina.

In October 1978 he had influenza and developed congestive
neart failure which required hospitalization. He returned to his
regular jou in January.1979.

On February 12, 1979, claimant was carrying a carper weigning
approximately 100 pounds up some stairs and the temporarv stair
nave way anc Olaimant had to step pack down five steps. Tnis
accident caused increased strain from efforts to mairitain nis
balance. He suffered immediate angina and was hospitallzna.

CiaimanL filed a claim for this .incide.it. The carrier ac­
cepted the claim. Upon his hospitalization, the diagnosis wsu
myocaroiai ischemia, congestive heart failure and hypertension.
Clainiant was found to have a complete left bundle branch block.
Dr. MacKay, an internist, had been and continued to be the
treating physician.

'On June 6, 1979 Dr. Hattenhaucr, a caraiologist, examined rhe
claimant. He reported tnac claimant's condition was a continu­
ation of his October 1978 episode of congestive heart failure and
tliat condition was not yet stationary in February 1979. Dr. Hat 
tenhauer indicated that recurrent episodes of congestive neart
failure do substantially worsen a cardiac condition, but ne felt
it was impossible to tell if that worsening was permanent or tem­
porary. At the time he examined claimant, Dr. Hattenhauer felt
claimant had reached his pre injury status.

On July 19,' 1979 Dr. MacKay, who treated claimant upon his
hospitalization, reported that he agreed,.in part, with Dr. Hat 
tenhauer'.s conclusion. Claimant had significant coronary artery
disease leading to pain; however, he felt it was the cardiomegally
incipient congestive heart failure anu left bundle branch bioex
which was the primary disabling problems. He reported, "His heart
simply cannot pump enough blood to meet the demands required by
his strenuous job." He went on to state, "No surgery or more med­
ication will relieve this or get him back to doing strenuous
labor. "

6

#

In September 1979 Dr. MacKay found claimant's condition
"stable as far as his heart failure." He further reported: (1)
Claimant cannot do heavy labor; (2) claimant's heart disease was
not caused oy his job; (3) claimant's job exacerbates the condi­
tion which progressively gets worse with time; (A) the strain on
February 12, 1979 caused claimant to be hospitalized; (5/ when.he
tried to return to work after hospitalization, his heart could no
longer meet the demands of its job. Dr. MacKay, based on the

%
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' I 8 b o v e find .in gs , di sag reed w i f: h·. or . Ha t t e n ha u 2 r ' s con c l us l u n th a t 
claimant's condition "had returned to his previous level befo:-e 
February 12, 1979." 

a~ September 14, 1979 the carrier denied responsibility for 
the underlying disease condition but accepted responsibility for 
the temp or a r y a g gr av a ti on o c cur r i 11 g in Fe b r u a r y 19 7 9 . 

A Determination Order was issued on October 10, 1979 whicn 
granted claimant compensation for temporary tolal disability only. 

In May 1980 Dr. MacKay indicated that claimant did have rathe~ 
severe he~rt disease but, with certain restrictions, could return 
to work. He was to do no lifting over 40-50 pounds but could work 
a full eight hour day. 

On June 2, 1980 Dr. MacKay op~ned th~ claimant's work acti­
vities (the episode on February 12, 1979) resulted in a ~orsening 
of his "underlying problem, 11 and "he was able to do more ;.Hior to 
h i s e p i so de i n Fe b r u a r y . Cl a i ma n t I s c o n d i t i on ·, a c c o rd i r 1 ,;:; t o Dr . 
Mac Kay, was stable, "yet he is worse than he was prior to February 
of 1979. II 

The Referee found claimant's work activity on February 12 1 

1979 produced only a temporary aggravation of his underlying coro­
nary artery disease and proceeded to affirm the denial. The 
denial only denies the underlying disease condition and admits to 
acceptance of responsibility for claimant's temporary aggrava­
tion. The Referee felt the Determination Order should be affirmed 
and felt claimant's preclusion from work could just as e~iily be 
the result of his underlying disease process as it could be from 
the temporary aggravation. 

The Boaru concludes, based on a preponderance of the medical 
evidence, that the work activity on February 12, 1979 aggravated 
claim:;nt's underlying condftion. Both Dr. Hattenhauer and � :r. 
MacKay felt claimant suffered from an aggravation of the under­
lying condition, but Or. Hattenhauer couldn't say wheth~r it was 
temporary or permanent. Dr. MacKay, the treating physic:un, felt 
that it was permanent in that claimant has nat and will 11ot return 
to hls pre-injury status. 

Therefore, the 8oard concludes that cl-:'iimant's injur:,, of Feb­
ruary 12, 1979 caused a permanent worsening of claimant's under­
lyin~ condition which, in truth, now precludes claimant from re­
turning to his employment of 18 years. 

Tne Board further concludes that the medical evidence indi­
cates claimant is employable. In fact, the ~vidence is he has 
been released to some forms of hard labor within the restrictions 
placed upon him by his treating physician. Nonetheless, the Board 
finds claimant has suffered a significant loss of wage earning 
capacity in the broad field of the industrial labor market. 
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above findings, disagreed with' Dr. Hat Lenhauer' s conciusioii that
claimant's condition "had returned to his previous level before
February 12, 1979 . "

Or, September 14, 1979 the carrier denied responsibility for
the underlying disease condition but accepted responsibility for
the temporary aggravation occurring in February 1979.

A Determination Order was issued on October 10, 1979 which
granted claimant compensation for temporary total disability only.

In May 1980 Dr. MacKay indicated that claimant did have rather
severe heart disease but, with certain restrictions, could return
to work. He was to do no lifting over 40 50 pounds but could work
a full eight hour day.

On June 2, 1980 Or. MacKay opined the claimant's work acci 
vities (the episode on February 12, 1979) resulted in a worsening
of his "underlying problem," and "he was able to do more prior to
his episode in February. Claimant's condition, according to Dr.
MacKay, was stable, "yet he is worse than he was prior zo February
of 1979."

The Referee found claimant's work activity on February 12,
1979 produced only a temporary aggravation of his underlying coro­
nary artery disease and proceeded to affirm the denial. The
denial only denies the underlying disease condition and admits to
acceptance of responsibility for claimant’s temporary aggrava­
tion. The Referee felt the Determination Order should be affirmed
and felt claimant's preclusion from work could just as easily be
the result of his underlying disease process as it could be from
the temporary aggravation.

The Board concludes, based on a preponderance of the medical
evidence, that the work activity on February 12, 1979 aggravated
claimant's underlying condition. Both Dr. Hattenhauer and D'r.
MacKay felt claimant suffered from an aggravation of the under­
lying condition, but Dr. Hattenhauer couldn't say whether it was
temporary or permanent. Dr. MacKay, the treating physician, felt
that it was permanent in that claimant has not and will ;'iot return
to his pre injury status.

Therefore, the Board concludes that claimant's injury of Feb­
ruary 12, 1979 caused a permanent worsening of claimant's under­
lying condition which, in truth, now precludes claimant from re­
turning to his employment of 18 years.

Tne Board further concludes that the medical evidence indi­
cates claimant is employable. In fact, the evidence is he has
been released to some forms of hard labor within the restrictions
placed upon him by his treating physician. Nonetheless, the Board
finds claimant has suffered a significant loss of wage earning
capacity in the broad field of the industrial labor market.
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The order of the Referee, dated July 18, 1980, is reversed. 

The denial issued by tne employer/carrier is modified in that 
it is not responsible for claimant's underlying disease but will 
be responsible for his permanent worsening of the underlying dis­
ease arising out of the February 12, 1979 incident. 

The Determination Order of October 10, 1979 is modified, and 
claimant is hereby granted an award of 60% unscheduled uisability. 

Claimant's attorney. is nereby granted as and for a r~asonable 
a~torney fee 25% of the award granted by this order and $500 on 
the oenied claim modification. 

Own Motion No. 81-0059M 

BETTY JEAN McMAHON, CLAIMANT 
SAIF Corporation, Defense Atty. 
Own Motion Order 

APRIL 10, 1981 

Claimant requests the Boa~d to exercise its own mot~an juris­
diction pursuant to ORS 656.778 and reopen her claim for a wor­
sened condL~ion related to her July 17, 1974 industrial inJury. 
Claimant's aggravation rights have expired. 

The accompanying medical information indicates that claimant's 
current condition is related to her 1974 industrial injury and 
further indicates that her condition required hospitaliz~lion. 
The car r ie·r, T ra vele rs Insurance Company, stated its position 'v/ 
letter of March 26, 1981 that it was opposed to any claim re­
opening. 

The Boa rd finds, based on the medical information sul.;ff,i. t ted to 
it, that claimant is entitled to have her claim reopened C,.)mrr,enc­
ing on the date of her hospitalization and until closed, pursuant 
to ORS 656.278. 

IT IS SO ORDERED. 
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ORDER
The order of the Referee, dated July 13, 1980, is reversed.
The denial issued .by the employer/carrier is modified in that

it is not responsible for claimanc's underlying disease but will
be responsible for his permanent worsening of the underlying dis­
ease arising out of the February 12, 1979 incident.

The Determination Order of 0cf:ober 10, 1979 is modified, and
claimant is hereby granted an award of 60/b unscheduled disability.

Claimant's attorney, is nereby granted as and for a reasonable
attorney fee 25% of the award granted by this order and $500 on
the denied claim modification.

. Own Motion No. 81 0059M

BETTY JEAN McMAHON, CEAIJ'IANT
SAIF Corporation, Defense Atty.
Own Motion Order

APRIL 10, 1981

Claimant requests the Board to exercise its own motion juris­
diction pursuant to ORS 656.278 and reopen her claim for a wor­
sened condxcion related to her July 17, 1974 industrial injury.
Claimant's aggravation rights have expired.

The accompanying medical information indicates that claimant's
current condition is related to her 1974 industrial injury and
further indicates that her condition required hospitalization.
The carrier. Travelers Insurance Company, stated its position ty 
letter of March 26, 1981 that it was opposed to any claim re­
opening .

The Board finds, based on the medical information subinitted to 
it, that claimant is entitled to have her claim reopened commenc­
ing on the date of her hospitalization and until closed, pursuant
to ORS 656.278.

IT IS SO ORDERED.
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Case No. 77-07336 APRIL 10, 1981 

GEORGE PLANE, CLAIMANT 
Malagon, Velure & Yates, Claimant's Attys. 
SAIF Corporation, Defense Atty. 
Request for Review by SAIF 
Cross Request by Claimant 

Review~ � by Gcard members Mccallister and Lewis. 

The SAIF Corporation (SAIF) se~ks Boara revie~ oft~&~ portion 
of the Referee's Opinion and Order dhich awards 80% unsc~eduled 
p e rm a n e ~ t pa r t i a 1 d i s ab il i t y as a r ,2 s u l t ~. F a g g r a v a t i o n c, i' t he 

claima:1t's 1974 injury. Claimant cross-:,ippeals, assert~;-;,-;, that 

.::laimant•s deteriorating mental condition represents an ::..1s·Jrz1vJ­

tion of his prior injury and that claimant has become, ~s ~ re­
sult, permcinently and tot 9 lly aisabled; claimant contends that he 

is e~titled to an award_ of permanent tocal disabil~ty. 

The sole issue ~aised on appeal is th~ extent of claimJnt'~ 
disabiliti~s based upon a psychiatric condition w~ich is ~lleged 
~ o b e a '' d r y a g gr a v a t i on II o f c l a i ma n t I s r re v l o us c o n di t.'.. o n . 

The in:cial claim wns closed by Determinati � G Grder Ja~ed 
April 23, 1975 whic:1 granted time loss be11efits from Aur_:;Jst 2b, 

1974 to April 2, 1975 and which awarded permanent partial dis­
ability equal· to 30¼ unscheduled disability to the l � 'H bacl<. :..n 

appeal, tne Court of Appeals, on August 1, 1978, upheld tne 
~card's Order on Review which modified the Refe~e~•s June 28, i978 

award and wi,ich granted 55% unscheduled permanent partial jis­
ubil i ty to the low back. 

In granting an award for aggr2vation in tne instant case, the 
Referee relied iG p&rt upon the raport of Jr. Robert C. Luther, a 
consultihg psychiatrist who examined claimant on October 6, 1978 

in. concluding that claimant suffered a w:Jrsened condition oy rea­
son of his deteriorating mental state. 

The ffoard notes that Or. Luth1,r conct..:decj that his ev~1tuati-1n 

'" ~ s P ~ r e l Y s u b ~ e c t i v e i n t h a t II t h i s i s d i f f i c u l t t o 8 s s e :3 s o b j P. c _ 

~iv~l/, an~ this thereby has to be pretty much arrived at on the 
oasis of history and other medical reports." The Refere~ properly 
C?n~lud~d that Or. Luther's evaluation was for the purpo~es of 
l~t1gation o~ly, anJ ~roperly denied the claim for payment of his 
b i l l f o ~ m e d :- c a l s e r v 1 c e ~ a s w e 11 a s d e n y i :1 g a t t O r n e y I s f e e 5 i n 
connection with thac medical benefits issL1e. 

The Board disagrees with the Referee 1 s conclus 1·on t· · o 
th , r.ac r. 

' "u e r : r e P o r t _-a de ~ u a t e l y s up po r t s t h e 1 a y t e s t i mo n y t o t,1 e e x _ 
tent ne~de~ to Justify ~n award of pe~manent partial dis~bility 
~ ';H . an I a 9 9 .. a v a t i : n . . vi h :- l e Or,.; g on s t a t u t e s pr o v i de t h a c 11 0 p h y _ 

~1c1an s re� ort 1nd1cat1ng a need for further meJical services or 
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#
WCB Case No. 77 07336 APRIL 10, 1981

GEORGE PLANE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
SAIF Corporation, Defense Atty.
Request for Review by SAIF 
Cross Request by Claimant

Revieweo by Beard mernbeTS McCallister and Lewis.
The SAIF Corporation (SAIF).3ei:;ks Boaro revie.of ti',ar portion

of the Referee's Opinion and Order which awards 30% unscheduled
permanent partial disability as a result r.f aggravation ci the
claimant's 1974 injury. Claimant cross .appeals, asserting that
.I'iaimant's deteriorating mental condition represents an aggrava­
tion uf his prior injury and that claimant has become, as a re­
sult, permanently and totglly aisabled; claimant contends that he
Is entitled to an award of permanent total disabil.ity.

The sole issue raised on appeal is the extent of claimant's
disabilities based upon a psychiatric condition which is alleged
to be a "dry aggravation" of claimant's previous conditson.

The inicial claim was closed by Determination Order dated
April 23, 1975 which granted time loss benefits from August^2d,
1974 to April 2, 1975 and which awarded permanent partial dis­
ability equal' to 50fa unscheduled disability to the low back. On
appeal, tne Court of Appeals, on August 1, 1978, upheld tne
board's Order on Review which modified the Referee's June 28, x978
award and which granted 55% unscheduled permanent partial dis­
ability to the low back.

In granting an award for aggravation in tne instant case, the
Referee relied in part upon the report of Or. Robert C. uuther, a
consulting psychiatrist who examined claimant on October
in. concluding that claimant suffered a worsened condition oy
son of his deteriorating mental state.

6, 1978
rea 

The Board notes that Dr. LuthiT conceded that his evaluation
was purely subjective in that "this is difficult to assess objec­
tively, and this thereby has to be pretty much arrived at on the
basis of history and other medical reports." The Referee properly
concluded that Dr. Luther's evaluation was for the purposes of
litigation only, and properly denied the claim for payment of his
Dill for medical services as well as denying attorney's fees in
connection with that medical benefits issue.

The Board disagrees with the Referee's conclusion that Dr.
I.other's report  adequately supports the lay testimony to tne ex­
tent needed to justify an award of permanent partial disability
for an aggravation, vjhile Oregon statutes provide that "a phy­
sician's reoort indicating a need for furt.her medical services or
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compensation ls a claim for aggravation, 11 ORS 
656.273(3), Dr. Luther indicated neither. To the contra::y, 11e 
believed that the claimont was 11 noc amenai1le to treat111ent 11 and 
that the claimant did not see it (the ·presence of some psycho­
pathology) as being a part of his current (lS.78) condition." 

In view of claimant 1 s denial--Nhether subconscious or 
actual--of any psychopathology in his own situation, it becomes 
difficult to comprehend why he later, at the time of his April 
19 7 9· he a r in g , ch an g e d hi s op in i on J. s ta hi s own me i"1 ta l state . 

More to the point, a claim for aggravation based upon an al-
2eged worsening of claimant's mental conaition in the absence of 
proof of a causal relationshi_p to the 1974 injury, r:unno ( '.Je up­
held. In the entirBty of Dr. Luth~r•s report, nowhere Cci~ th~:e 
be found any indication of a causal relationship b~tween :h~ 
claimant's 1974 injury and any psychiatric disorder he ~ay now 
have. The on_ly mention of the l97Li injury was the following 
comment ~y Dr~ Luther: 

11 You are familiar with the injury and the subsequent. 
treatment, so I will not review that here.'' (Ex. E, p.2) 

Presumably, claimant contends that claimant 1 s alleged mental proo­
lems are linked to his physical complaints rem~ining·as ~ result 
of the 1974 injury. Yet the only refere,1ce to claimant's pnysical 
condition by Dr. Luther was that the claimant was "quite preoc­
cupied with his physical condition" and that "this is verified by 
the M.M.P.I. (Minnesota Multiphasic Personality Inventory) pro-
f lle." 

T he me re ·fa c t th a t a c l a i ~ant has a !I s i g n i f i c:, ~ t _ am o u ~• t o f 
anxiety and apprehension about his health and th~ rut~re in gen­
e r a 1 , ,, a s O bs e r v e d by or . Lu t he r , fa 11 s sh o rt ~ f p ~ o ~ 1 n g c ha t t he 
anxiety and apprehension was caused oy an earlier inJ~If or re­
sidual physical problems. It is common for elder!~ c1t1zens who 
do not enjoy perfec~ health to have similar anxieties ana appre-
hensions. 

There is some indication that claimant 1 s his~ory o'. neurosis 
dates back as far as 1942 when he received a medical d1scnarge 
fr Om m i 1 i t a r y s e r v i c e be c au s e he w a s 11 ~ s y c 11 o n e u r o t i c • 11 ~ 11 P s Y ch o -
neurosis" is defined as an emotional d1sorde~ d~e to unr- so~ ved 
conflicts, anxiety Leing its chief character1st1c. Th~ anx1~ty 
may be expressed directly or indirectly, ~5 DY conversion, ~1s~ 
olacement, etc. In contrast to a psychosis, a_psychon~uros1s,Qoes 
not involve gross distortions of external reality or d:sorgan.._­
zation of pc::rsonality and. is so~et~mes called, c1 neurosis. _ 
oorland's Illustrated Medical D1ct1onary, 25tn Ea.? p._1283._ ~r. 
Luther diagnosed claimant's condition a~ a 1'~euros1s mixed w~tn 
some anxiety, depressive and psychophysi0Log1cal_components. 

-692_; 

additional compensation is a claim for agyravation," ORS
656.273(3), Or. Luther indicated neither. To the contrary, he
Oeiieved that the claimant was "noi: amenable to treatment" and
that the claimant did not see it (the presence of some psycho­
pathology) as being a part of his current (1573) condition."

In view of claimant's denial  whether subconscious or
actual  of any psychopathology in his own situation, it becomes
difficult to comprehend why he later, at the time of his April
1975 hearing, changed his opinion as to his own me "ital state.

More to the point, a claim for aggravation based upon an al­
leged worsening of claimant's mental conoition in the absence of
proof of a causal relationship to the 1974 iiijury, cannot oe up­
held. In the entirety of Dr. Luther's report, nowhere can there
be found any indication of a causal relationship between the
claimant's 1974 injury and any psychiatric disorder he may now
nave. The only mention of the 1974 injury was the following
comment by Dr'. Luther:

"You are familiar with the injury and the subsequent
treatment, so I will not review that here." (Lx. E, p,2)

Presumably, claimant contends that claimant's alleged mental prob­
lems are linked to his physical complaints remaining'as ^ result
of the 1974 injury. Yet the only reference to claimant's pnysical
condition by Dr. Luther was that the claimant was "quite preoc­
cupied with his physical condition" and that "this is verified by
tne M.M.P.I. (Minnesota Multiphasic Personality Inventory) oro 
flie."

The mere fact that a claimant has a "signifleant amount of
anxiety and apprehension about his health and the future in gen­
eral," as observed by Dr. Luther, falls short of proving that the
anxiety and apprehension was caused by an earlier injury or re­
sidual physical problems. It is common for elderly citizens who
do not enjoy perfect health to have similar anxieties ano appre­
hensions.

There is some indication that claimant's history of neurosis
dates back as far as 1942 when he received a medical discriarge
from military service because he was "psychoneurotic." A "psycho­
neurosis" is defined as an emotional disorder due to unresolved
conflicts, anxiety being its chief characteristic. The anxiety
may be expressed directly or indirectly, a? oy conversion, dis 
olacement, etc. In contrast to a psychosis, a psychoneurosis does
not involve gross distortions of external reality or disorgani­
zation of personality and is sometimes called a neurosis,
norland's Illustrated Medical Dictionary, 23th Ed., p. 1263. Dr.
“u L he r diagnose a claimant 's condition as a "neurosis mixed witn
some anxiety, depressive and psychophysiological components."

m

m
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While Dr. Luther believed~the claimant's problems were mixed 
with "psychophysiological compenents 11 --i.e., having bodily symp­
toms of a psychogenic origin as opposed to organic--the ~ere f&ct 
that claimant had become psychosomatic (another term usea for psy­
chophysiologic) in no way establishes that claimant•s mental prob­
lems were directly related to his physical injuries. It is even 
conceivable that claimant's neurosis, as obsdrved in 1978 1 was an 
exaceroation of his 1942 neurosis ~rought on more by the aging 
process than by any intervening traumatic injury. 

Dr. Luther's report in no way ventures what disabling effect 1 

if any, the psychiatric problems may have had on the clalmant•s 
ability to work. Tne mere existence of a neurosis or of psycho­
pathology, with no practical impact on a claimant's earning cap­
acity--even if found to be compensable--i.e., c~usally related to 
the 1974 injury--would not justify an award of permanent partial 
disability. A� sent medical opinion of a causal relationship or 
suppcirting medical evidence of a resultant dis8bility, it is 
difficuit to envisio~ how a claim of aggravation based upon that 
mental.condition can survive. 

While the adequacy of a physician's report is not juris­
dictional, ORS 656.273(7), a causal relationship between the 
original injuries and his subsequent condition must be estab­
lished; and 1 even if claimant sustained his burLen of proving a 
causal.relationship, it must then be established that some dis­
abilit/ or incapacity actually resulted. In this ·case, claimant 
has failed to prove diminished earning capacity. 

Without a showing that some d~sability actually ex{sts--ove~ 
and above ti1e disability previously rated and upheld by the Court 
of Appeals--no·award for aggravation can be supported. It should 
go withovt saying that a disability award must first be predicated 
upon the existence of a disability. 

The Board concludeg, upon de nova review, that the claimant 
failed to establish by a preponderance of the evidence that his 
psychiatric disorder, if any exists, was causally related to his 
1974 injury, or that his mental state has caused any additional 
disability or loss of earning capacity. Absent these elements of 
proof, vital to an award for aggravation, the Board must conclude 
that t1·)e Referee's award of unscheduled disaoility for aggravation 
of claimant•s condition must be reversed. 

ORDER 

That portion of ·the Referee 1 s order dated April 30, 1980 which 
awarded 80%, or 256 degrees unsch8duled permanent partial dis­
ability, is hereby reversed. 

The remainder of the Referee's order is affirmed. 
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#
While Dr. Luther believed'the claimant's problems were mixed

with "psychophysioiogical compenents"  i.e., having bodily symp­
toms of a psychogenic origin as opposed to organic  the mere fact
that claimant had become psychosomatic (another term usea for psy^
chophysiologic) in no way establishes that claimant's mencal prop
lems were directly related to his physica.l injuries. It is even
conceivable that claimant’s neurosis, as observed in 1978, was an
exaceroation of his 1942 neurosis urought on more by tne aging
process than by any intervening traumatic injury.

Dr. Luther's report in no way ventures what disabling effect,
if any, the psychiatric problems may have had on the claimant's
ability to work. Tne mere existence of a neurosis or of psycho­
pathology, with no practical impact on a claimant's earning cap 
acity  even if found to be compensable  i.e., causally related to
the 1974 injury  would not justify an award of permanent partial
disability. Absenc medical opinion of a causal relationship or
supporting medical evidence of a resultant disability, it is
difficult to envision how a claim of aggravation based upon that
mental.condition can survive.

m

While the adequacy of a physician's report is not juris­
dictional, ORS 656.273(7), a causal relationship between the
original injuries and his subseqLient condition must be estab­
lished; and, even if claimant sustained his burden of proving a
causal.relationship, it must then be established that some dis­
ability or incapacity actually resulted. In this case, claimant
has failed to prove diminished earning capacity.

Without a showing that some disability actually exists  over
and above tiie disability previously rated and upheld by the Court
of Appeals  no‘award for aggravation can be supported. It should
go without saying that a disability award must first be predicated
upon the existence of a disability.

The Board concludes', upon de novo review, that the claimant
failed to establish by a preponderance of the evidence that his
psychiatric disorder, if any exists, was causally related to his
1974 injury, or that his mental state has caused any additional
disability or loss of earning capacity. Absent these elements of
proof, vital to an award for aggravation, the Board must conclude
that the Referee's award of unscheduled disaoiiity for aggravation
of claimant's condition must be reversed.

ORDER

m

That portion of the Referee's order dated April 30, 1980 which
awarded 80%, or 256 degrees unscheduled permanent partial dis­
ability, is hereby reversed.

The remainder of the Referee's order is affirmed.
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Motion No. 81-00SOM 

ARNOLD F. WYTTENBERG, CLAIMANT 
Gary Kahn, Claimant's Atty. 
Daniel L. Meyers, Employer's· Atty. 
SAIF Corporation, Defense Atty. 
Own Motion Referring for Hearing 

• 

April 10, 1981 

Claimant seeks reopening of his claim for a November 27, 1974 
industrial injury.· Aggravaticn rights attached to that claim have 
expired. The claimant believes his conditjon has worsened and is 
causally linked (or related) to the 1~74 compensable injury. He, 
requests the Coard review the claim under its own motion aut.1ority 
pursuant to ORS 656.278 •. 

Claimant filed an 801 on December 18, 1980 for an occJpational 
diseas~· occurring around September 10, 1980 against his then em­
ployer, Garrett Freightlines. This claim is presently pending in 
the Hearings Division upon a request for hearing by cla1illant. 

In the interest of all parties concerned the Buard is refer­
ring this own motion claim to the Hearings Division to be heard on 
a consolidated basis with WCB Case No. 81-01180. T~e Reiere~ is 
to hold a hearing and take evidence to determine whether. claim­
ant's current hernia condition is related to his 1974 industrial 
injury, his 1980 occupational disedse claim or neither. When the 
nearing is closed the Refert!e is to issue a separate apJeal.::ble 
order on the 1980 claim ~nd to have prepared a transcript of the 
proceeding and submit it to the Board, together with his cecom­
mendation for·_the disposition of the own motion claim. 

IT IS SO ORDERED. 

WCB Case No. 80-05930 

GARY A. GETMAN, CLAIMANT 
Jeffrey Mutnick, Claimant's Atty. 
Daryll E, Klein. Claimant's Atty. 
SAIF Corporation, Defense Atty. 
Order 

APRIL 13, 1981 

The claimant, by and through his atturney, reque~i:eu the 
Board to exercise its own motion jurisdiction, pursuant to ORS 
656.27d and reopen his cldim for a worsened condition related to 
his industrial injury of December 11, 1971. 
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ARNOLD F. WYTTENBERG, CLAIMANT
Gary Kahn, Claimant's Atty.
Daniel L. Meyers, Employer's Atty.
SAIF Corporation, Defense Atty.
Own Motion Referring for Hearing

Own Motion No. 81 0050M April 10, 1981

#

Claimant seeks reopening of his claim for a November 27, 1974
industrial injury.' Aggravation rights attached to that claim have
expired. The claimant believes his condition has worsened and is
causally linked (or related) to the 1974 compensable injury. He^
requests the Board review the claim under its own motion autnority
pursuant to ORS 656.278,

Claimant filed an 801 on December IS, 1980 for an occupational
disease occurring around September 10, 1980 against his then em­
ployer, Garrett Freightlines. This claim is presently pending in
the Hearings Division upon a request for hearing by claimant.

In the interest of all parties concerned the Board is refer­
ring this own motion claim to the Hearings Division to be heard on
a consolidated basis with WCB Case No. 81 01180. The Referee is
to hold a hearing and take evidence to determine whether claim­
ant's current hernia condition is related to his 1974 inuustrxai
injury, his 1980 occupational disease claim or neither. When the
nearing is closed the Referee is to issue a separate appealable
order on the 1980 claim and to have prepared a transcript of the
proceeding and submit it to the Board, together with his recom­
mendation for' the disposition of the own motion claim.

m

IT IS SO ORDERED.

WCB Case No. 80 05930

GARY A. GETMAN, CLAIMANT
Jeffrey Mutnick, Claimant's Atty.
Daryll E, Klein, Claimant's Atty.
SAIF Corporation, Defense Atty, 
Order

APRIL 13, 1981

The claimant, by and througii his attorney, requested the
Board to exercise its own motion jurisdiction, pursuant to ORS
656.278 and reopen his claim Cor a worsened condition related lo
nis industrial injury of December II, 1971.
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On ,Jul.y 10, 1~80 clo.imant was hospitalized a,1d underwent 
surgery for removal of the internal Eixatio:1. 'l'i,e carrit::r den~ed 
ORS 656.245 medical services on the rather perplexing ground tnat 
claimant's aggravation rights had run. 

Clain·,nt requested a. hearing on -thut denial which i:~ set 
before ReL·ree James P. Leahy Eoi. ,·lay l, l~.nn. The Board her<.:.-by 
instructs· tne RefeteG, after he has held iii:; hearing on uw aoo·.re 
issue, to submit a copy of his Opinion and Ordl~r to· r.hc .,.iard. 
Ui,)on receipt of tne Referee's orde:r the 0owi.:d \vill procc·." en the 
claimant's request for the Board to exerci sE: its own mot,..rn 
jurisi..iiction. 

IT IS SO ORDERED. 

Claim No. C 363657 

ERNEST GAGE, CLAIMANT 
SAIF Corporation 
Amended Own Motion DeterMination 

APRIL 14, 1981 

·rhe Board issued its Own Motion Dei::ermination in the abov.-, 
entitled matter on February 25, 1981, and in that order the Board 
did not grant ~ny compensation for ten.porary total disability to 
the claimant because of insufficient information concernLng 
claimant's employment status or· lack ther~of. 

On March 25, 1981 the Board received, from claimant's 
employer, the dates claimant was off work for his hospitalizati0n 
and surgery. 

·rhe own Motion Determination is hereby amended to reflect: 

Claimant is granted compensation for teu;porar/ 
total disability from July 31, 1980 through 
November 2, 1980. 

Ir IS SO ORDERED. 
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On July 10, 1980 claimant was hospi ta 11 x ed and underv/ent 
surgery for removal of the internal fixation. The carrier denied
ORS 6 56.245 medical services on tno rather perplexing grouHv'i tnat
claimant's aggravation rights had run.

Claiirant requested a hearing on  that cJenial which is set
before Rei^■ree James P. Leahy for May 1, lyBl. The Board hereby
instructs tne Referee, after he has held his hearing on ine aoove
issue, to submit a copy of his Opinion and Order tO' the .> )ard.
Upon receipt of tne Referee's order the Board will proce .v. on the 
claimant's request for the Board to exercise its own moti.on
j u risdict ion.

IT IS SO ORDERED.

Claim No. C 363657 APRIL 14, 1981

ERNEST GAGE, CLAIMANT
SAIF Corporation
Amended Own Motion Leternination

The Board issued its Own Motion Deuermination in the above
entitled matter on February 25, 1981, and in that order the Board
did not grant any compensation for temporary total disability to 
the claimant because of insufficient information concernj.ng
claimant's employment status or lack ther^^of.

On March 25, 1981 the Board received, from claijnant's
employer, the dates claimant was off work for his hospitalization
and surgery.

The Own Motion Determination is hereby amended to reflect:

Claimant is granted compensation for teii.porarv
total disability from July 31, 1930 through
November 2, 1980.

ir IS so ORDERED.
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Motion No. 81-OO26M APRIL 14, 1981 

EVERETT W. GREVE, CLAIMANT 
Richard T. Kropp, Claimant's Attorney 
SAIF Corporation 
Own Motion Referred to Evaluation Division 

Clairn,:.,1t requi2sts that the 13uar~i exercise iL; own 1rut.ion jur­
i s d i c t i on p u r s u a n t to t h c pro v i s i on s o f O W3 6 5 6 . ~ 7 d a n d r >.: open h i s 
clo.im for i:.I. w·or.3ene0 conJition rel<1te'J to 11is inuu::;uial injury ot 
:-1.a r c n l , l Y G l • 

·~·nc rneuical .::lucumcntctt:.ion or record uoc~_; i10l establi ,:1 a .. ',:Jt:­

seneci cond.icion but does indicate:." that claimo.nt has fJerrn .,·:11t p.:i.r­
tial d1sabil1ty of 11is lumbar spi;1c relatc,1 to nis leg 11, :ut 1 • 

~ 

This case is !:ieiny reft.crred to the E·;aluacio:1 0ivi~;'L:;:1 of the 
'/vorkers'. Cornpensation Department I>) determine c.1c.1ira":~t•:" .:.'J::-:s ,,.,. 
wag0 earniny capacity du·e to the f?•.:rmanent imp.::iir:1h~r,~ ot •,is io•,, 
bacK. We request Evaluation Division to submit an ~iviF.1·1 r&cins 
co the i3oa rd. 

IT IS SO ORDERED. 

Claim No. B 96~09 APRIL 14, 1981 

ELMER HICKEY, CLAIMANT 
Welch, Bruun & Green, Claimant's Attorneys 
SAIF Corporation 
Amended Own Motion Order 

The Bu2uu issueu its Own Motion Uruer in the a0ov2 2ntitled 
matter on March 30, 1981. In order to ~lari[y that order, we 
amend that portion of. the order scanting claimant 70t loss of an 
arm for unscheJuled disability to: 

" ..• claimant is entitled to an ,,.,.,i:.lrd oi: 70% 
loss of an arm for unscheduled disability. This 
award is in lieu of all prior awards granted." 

IT IS SO ORDERED. 
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• Own Motion No. 81 0026M APRIL 14, 1981
#

EVERETT W. GREVE, CLAIMANT
Richard T. Kropp, Claimant’s Attorney
SAIF Corporation
Own Motion Referred to Evaluation Division

Ciaiiric' inL requests that the Board exercise its own motion jur­
isdiction pursuant to the provisions ot ORB 656.278 and I'.'Open his
claim £or a worsened condition related to his inuusurial injury of
Marcn i, 1961.

'.L‘nc meoicdl documentation of record uoos not establi
sened condition but does indicate that claimant iias perm. ,
tial disability of his lumbar spine related to nis log in

h a
•; 111
u r y

.; o r  
pa r  

'i’his case i.s being referred to the Evaluation division of the
Workers', Compensation Department to determine ciaim .^nt'o
wage earning capacity due to the permanent impairment of
bacK. We request Evaluation Division to submit an aivir
to the Board.

, o s s . i..is lov,
y r a 11 ri g

IT IS SO ORDERED.

#
Claim No. B 96609 APRIL 14, 1981

ELMER HICKEY, CLAIMANT
Welch, Bruun & Green, Claimant's Attorneys
SAIF Corporation
Amended Own Motion Order

The Board issued its Own Motion Order in the aoove entitled
matter on March 30, 1931. in order to clarify that order, we
amend that portion of, the order granting claimant lOi loss of an
arm for unscheduled disability to:

‘'...claimant is entitled to an  rward of 70%
loss of an arm for unscheduled disability. This
award is in lieu of ail prior awards granted,"

IT IS SO ORDERED.
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Motion 81-0066M 

STEPHEN L. LAWHEAD, CLAIMANT 
Own Motion Order 

APRIL 14, 1981 

--

Claimi:int requests the Board to exercise its own motion juris­
diction pursuant to ORS 656.278 and reopen his claim for a wor­
sened condition related to his industrial injury of February 12, 
1969. Claiman::: 1 s aggravation rights Lave expired. 

The medical reports submitted in support of claimant 1 s :e­
quest are insufficient to establish a causal relationship between 
claimant's current condition and his industrial injury of February 
1969. 

A meuical report of February 24, 1981 from Dr. llopkins inui­
cated on December 1, 1980 claimant was hospitalized and hdd a larn­
inectomy. By a report of March 3, 1981 Dr. Misko indicated h~ saw 
claimant at the hospital on February 10, lY8l. · Clairnanc 0ave a 
history of recurrent back and ley pain in the summer of 1)80 wnich 
resulted in hospitalization and surgery in November 1980. Then 
Dr. Misko concludes: 

"Since the patient 1 s sympto,ns dia not cle,u 
following the laminectomy in November, it is my 
~o~clusion that he· had:a ruptured disc at L-55-~ 
throughout his recent illness dating back to ~he 
.summer of 1980. I, therefore, feel that he had a 
r.rue aggravation of his previous condition and 
that he should receive. time loss for any ti,ne 

· missed from work during the fall of 1980 up until 
the present time." (emphasis supplied) 

The Board concludes that Dr. Misko's opinion is not suffi­
cient to provide the necessary causal link of claimant's need for 
hospitalization and surgery in 1980 to his 1969 injury. Claim­
ant's reguest for the Board to exercise its own motion juris­
diction is denied. 

IT IS SU ORDERED. 

Claim No. C 300516 

JAMES R. McCOOL, CLAIMANT 
SAIF Corporation 
Own Motion Determination 

APRIL 14, 1981 

The Bo.)rd issued an Own Moti,,n OrJcr: on Octol)er ~d, 191::lO and 
reopened c.:.:1irnant's claim for a worsencu r,onditi,!n relat 1~d to his 
industrial inJury of. April 21, 1971. 
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Own Motion 81 0066M

STEPHEN L. LAWHEAD, CLAIMANT
Own Motion Order

APRIL 14, 1981

Ciaimaat requests the Board to exercise its own motion juris­
diction pursuant to ORS 656.278 and reopen his claim for a wor­
sened condition related to his industrial injury of February 12,
1969. Claimant's aggravation rights have expired.

The medical reports submitted in support of claimant's re­
quest are insufficient to establish a causal relationship between
claimant's current condition and his industrial injury of February
1969.

A meaical report of February 24 , 1981 from Dr. liopkins inai 
cated on December 1, 1980 claimant was hospitalized and haa a .lam­
inectomy. By a report of March 3, 1981 Dr. Misko indicated he saw
claimant at the hospital on February 10, 1981. Claimanc gave a
history of recurrent back and ley pain in the summer of 1980 wnich
resulted in hospitalization and surgery in November 1960. Then
Dr. Misko concludes:

"Since the patient's sympto.as die not clear
following the laminectomy in November, it is my 
conclusion that• he 'had.'a ruptured disc at L 5S i
throughout his recent illness dating back to che

.summer of 1980. I, therefore, feel that he had a
true aggravation of his previous condition and
that he should receive, time loss for any ti.iie
missed from work during the fall of 1980 up until
the present time." (empnasis supplied)

The Board concludes that Dr. Misko's opinion is not suffi­
cient to provide the necessary causal link of claimant's need for
hospitalization and surgery in 1980 to his 1969 injury. Claim­
ant's request for the Board to exercise its own motion juris­
diction is denied.

IT IS SO ORDERED.

Claim No. C 300516

JAMES R. McCOOL, CLAIMANT
SAIF Corporation
Own Motion Determination

APRIL 14, 1981

# The Board issued an Own Motioi'i Order on October 28 , 1980 cind
reopened c.:aimant‘s claim for a worseneu condition related to his
industrial injury of. April 21, 1971.
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clziim has now been submitced foe closure, c1nd i::. is t~e . 
recommend a. t. ion of the Evaluation Divis ion of the ~~or i<e rs• 
Compensation Department that claimant be -Jranc.ed comps::n:,ation for 
cempurary total disability from September lb, 1980 through 
February 6, 1981 and to an additional award of 20:~ compc•n:;,1tion 
for permanent partial disability, making a total award oi 70i 
unscheduled disability. The Board concur~ with tnis 
recommendation. 

IT IS SO ORDERtO. 

Own Motion No. ,81-0030M APRIL 14, 1981 

JESSI~ QUINTEROUS, CLAIMANT 
Hewlett-Packar,d, Claimant's Attorney 
Own Mo·tion Order 

Claimant requc:;;ts the Board to exercise its c,•,.,,n ;nut1.0n juris­
diction, pur::;uant to OHS G56.278, .:irHJ reopen his cL1i.m i,)r a wor­
sened condition related to his MD.~' 6, 1974 industri.:il ir;~;...:y. 
Claimant's agyr1vation ri9hts have expired. 

The medicill report of l)r. 'l'eal causaily l.ini· .. , cl.1Lrunt:.'s 
rent condition to his industrial injury. Th0 do,ud conci . .ides 
claimant's claim s!wuld be•reopened effective ·Jailua.ry 6, ~.')81 
til closure is proper pursuant to ORS 656,278. 

IT IS SO ORDEHED. 

Own Motion Order 
No. 81-0057M 

RAIMO K, TILA, CLAIMANT 
Tom Hanlon, Claimant's Attorney 
Jerry McCallister, Defense Attorney 
Order 

APRIL 14, 1981 

l,; u r­
l hat 
un-

The claimant, by and through his attorney, requests the Board 
to exercise its own motion jurisdiction pursuant to ORS 656.278 
and refer nis claim to the Hearinys Division to oe consolidated 
with a pending request for hearing on the issue ot ORS 656.245 
medical care and treatment. Claimant's aggravation rights nave 
exp i r _:-:1. 

-698-

1 

The claim has now been submicced lo;: closure, and ic is the
cecommendacion of the Evaluation Division of the worKecs'
Compensation Department that claimant be yranced compensation for 
cernporary total disability from deptemoer Lo, 1980 throu j'h
February 6, 1981 and to an additional award of 20'i compenoation
for permanent partial disability, making a total award of 70%
unscheduled disability. The Board concurs with tnis
recommendation.

IT IS SO ORDERED.

Own Motion No. 81 0030M APRIL 14, 1981
JESSIE QUINTEROUS, CLAIMANT
Hewlett Packard, Claimant’s Attorney
Own Motion Order

Claimant requests the Board to exercise its own motion juris­
diction, pursuant to Oi<S G56.278, and reopen his ciaim for a wor­
sened condition related to his May 6, 1974 industrial in_,cry.
Claimant's aggravation rights have expired.

The medical report of Dr. Tea L causally l.ink.. c in iir..,;n L' s cur­
rent condition to his industrial injury. I'hie i.ioard concludes chat
claimant's claim sliould be reopened effective January 6, 1981 un­
til closure is proper pursuant to ORS 656.278.

IT IS JO ORDERED.

Own Motion Order
No. 81 0057M

APRIL 14, 1981

RAIMO K. TILA, CLAIMANT
Tom Hanlon, Claimant’s Attorney
Jerry McCallister, Defense Attorney
Order

The claimant, by and through his attorney, requests the Board
to exercise its own motion jurisdiction pursuant to ORS 656.278
and refer his claim to the Hearings Division to oe consolidated
with a pending request for hearing on the issue of ORS 656.245
medical care and treatment. Claimant's aggravation rights have
expi r  ■d.
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Board finds no justification Eo~ r~ferring this case to 
hearing. The Referee is scheduled to hold a hearing on ~CB Ca~~ 
No. 80-05771. 'I'he Referee is to provide the BoarJ with d copy of 
his Opinion and Order on the issue of OHS 656.245 medical ca~e in 
that case. Upon receipt of the i<.eferec's order, the Board will 
consider claimant's request for own motion relief. 

IT IS SO ORDERED. 

WCB Case No. 80-09915 

ROBERT T. ANDERSON, CLAIMANT 
Merten & Saltveit, Claimant 
SAIF Corporation 
Order of Dismissal 

APRIL 15, 1981 

A reqJcst for review having cieen duly filed ~itn the Workers' 
Compensation Boatd in the above-entitleu matter hy the claimant, 
and said request for review now haviny been with~rawn, 

:'.'2 lS 'r11£i'<.Ero1zE ORDERED that the rc;quest cor review· nuw ren­
d -i n g ;__; e £ or -::· the Bo a rd i s he r e by d i s rn i s s c J c1 n c1 th c o r de r o t the 
~ef~ree is final by operation of law. 

WCB Case No. 78-07194 APRIL 15, t98t 

JUANITA CLARK, CLAIMANT 
Malagon~ Velure Yates, Claimant's Attorney 
Wiswall, Svoboda, et al, Defense Attorney 
Order on Review 

Reviewed by Board mer11bers McCallisLer ind Lewis • 

. . . e e,aploy :n ss:::eKs Uo c1rd review o!: tr-,e r~e fer 8e 's or(i,c, r w :u en 
orderea the SAIF Corporation (SAIF) to accept the claim sn~ com­
mence payment of compensation for tempera ry total J .i. sabi .l i ty on 
:-lay 17, 1978 and assessed a penalty of lO'f, un all tempor,.1 .. ·1 total 
disability compensation due and owing clui.tr1cint i:rom 1'1ay ~. i, 19·-, 
to the dal8 of the denial, January 4, 197~. 

'l'l"1e Board reverses the Referee's order . 

• 
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#
The Board finds no justification for referring this case to

hearing. The Referee is scheduled to hold a hearing on Case
No. 80 05771. The Referee is to provide the Board with a copy of 
his Opinion and Order on the issue of OKS 656.245 medical care in
that case. Upon receipt of the Referee's order, the Board will
consider claimant's' request for own motion relief.

IT IS' SO ORDERED.

WCB Case No. 80 09915 APRIL 15, 1981

ROBERT T. ANDERSON, CLAIMANT
Merten & Saltveit, Claimant
SAIF Corporation
Order of Dismissal

A request for review having oeen duly filed witn the Workers
Compensation Board in the above entitleu matter by the claimant,
and said request for review now having been withdrawn,

.'.'T IS THEREFORE ORDERED that the request for review now pen­
ding defore the Board is hereby dismissed and the order of the
Referee is final by operation of law.

WCB Case No. 78 07194 APRIL 15, 1981
JUANITA CLARK, CLAIMANT
Malagon, Velure Yates, Claimant's Attorney
Wiswall, Svoboda, et al. Defense Attorney
Order on Review

Reviewed by Board members McCallister  .ind Lewis.

•,5 .e employer seeks Board review of the Referee's order v/nich
orderea the SAIF Corporation (SAIF) to accept the claim a;v^ com­
mence payment of compensation for temporary total dxsabi.lity on 
May 17 , 1978 and assessed a penalty of xOl all tempora/y total
disability compensation due and owing claiiTiant frofii May i /, 19'' ;
to the date of the denial, January 4, 1979.

The Board reverses the Referee's order.

m
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is not one iotu of :ned.ical ev1<.:2nce ir. this r;·::ord to 
support claimant's contention that the .:.;ondition which ::e·'.Jius'l 
nospitali~.:·ition ~;--1 May 1978 was r~lated t0 her aci...:epted .. ,n­
disabLind work injury of February i977. 

!n his medical report dated ~ovember 6, 1Y78, Dr. s· eitz re-
f:JOrts: 

"In- reviewing this patient's histori, r can­
;,ot with any certainty relate b,.:i:- pres,.nt 
low back pain wit~ any single worK episode. 
She has~ history 0£ back pain ~rcu~tins her 
buck pain at work and her exacerbQtion of: 
i:,u.ck .pain with radicular sy;npton,s occu. rQJ 
while riuing in a car. 

"~ cannot state that the problems wnicn 
Juanita is having presently ar~ directly=~­
Lated to the incident at work i.·1 February 
1977." 

ur. Young in t1.is report of ,;une 28, 1979 m.:.~,=S no ;; ... ,,,tlon of 
claimant's current condition at that time 0einJ relateci :o her 
1977 industrial injury. 

~he only evidence of a wor~ relationship is claiman1:•~ testi­
mony. In this cas~, claimant's testimony is insuEf.icier:t to c~rry 
the burden uf proof. The failure to produce adeqllate mer...a.Lcal evi­
dence of a causal relationship is fatal to claimant's ca~~. Th~ 
denial issued by SAIF is approved. 

The order of the Ref~ree dateci May 14, 1980 is reversed in 
its entirety. 

-700-
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T'.iore IS not one iota of laedicai eviLience ir; this t'.. oord to
support claimant's contention that the condition which ^uir:.!
nospi taii^ation ivi May 1978 was related to her accepted ,,.n~
disabiin j work xnjury of February i9 77 .

#

In his medical reporc dated Kovember
ports :

1978, Dr. S eitz re 

"In reviewing this patient’s history, I can­
not with any certainty relate h ..r pres^nt
low back pain with any single wor.< episode.
She has a history of back pain preciating her
back pain at work and her exacerbation of
back .pain v;ith radicular symptoits occu. roc
while riuing in a car.
"i cannot state that the proolems wnicn
Juanita is having presently are directly re­
lated to the incident at work
1977. ■■

February

ijc. young in his report of June 2d, 1979 makes no i,.,.ntion of
claimant's current condition at that time bein.j related to her
1977 industrial injury.

The only evidence of a work relationship is cialmanr.'s te.sti 
mony. In this case, claimant's testimony is insufficient to carry
the burden of proof. The failure to produce adequate meoica] evi­
dence of a causal relationship is ratal to claimant's ca .e. The
denial issued by SAIF is approved.

ORDER

The order of the Referee dated May 14 , 1980 is.reversed in
its entirety.
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Case No. 79-09167 APRIL 15, 1981 

MINER HARRI,S, CLAIMANT 
James P. O'Neal, Claimant's Attorney 
SAIF Corporation 
Order on Review 

H2viewed by Board members Mccallister dnd Lewis. 

~·ne claimant and the Sl\IF Co.:-poration (SAIF) seek d,>.:icc: 
review of t:ie HeEerec's order which gr<1ntcd c.:lai1,12.nt an civ,ard ·:...L 
6 0 11; u ;-i s c h ec Ju le l'l d i s ab i 1 i t y • C la i ma n t · c on t e rid s t n a t t l1 i ~; . h,J a r d i s 
inadegunt€:.;. 'fhe SAIF contends the ai..,.ardi.c; unjustified .:,11i,; thl:.' 
Detenninatlon Order award 1vas proper. The: tJoard u9rt:~cs ·.-1: th U1c 
SAIF's contt.:.!ntion. We i:everse. 

·rlle evidence indicates that prior to claimant's Oct<Jucr 2~, 
l '::l 7 cl i n Ju s t r i a 1 i n j u r y i n t he c a s ,__: be f o r c u s , i1 e : 1 ad u n CJ... L. g u iv: 
three back surgerie:,: A laminectorny and i:usion from L4 :..ri the 
s ,:i c r um a nu ,;; s u r g e r y f or p s e u do a r t hr o s i s . C l u i m .-:i n t 1 ~.; h) r i., 1 r 
indu,;trial i.nJUlY· resultin'::J ir, the,::;e surq,2ci0s occurred L. l'.:.164. 
:ie was una:)le to return to gain[ul -::rn;)loym0nt for five ':;,:.1ts. 
Claim~,11t tc:;tified he continued to have bi:tck pro:)lems, _-,:-,,1 •...,rh,:::n he 
returned to work as a driver after five 'fezirs of non-c1:1:;L()ymc0'.:., 
at first he was qn a restricted_ Work sched0le as he couiJ oniy 
drive a couple of hours at a stretcn. 'I'i1c- surgeries an;.., 
claimant's inability to return to work ovc:-r a lc,ng period of. t.line 
indicate the severity of that injury. In 1969 claimant ,,:..d return 
to truck drivin<:J' full time and worl<:eci until tnis injury •.. October 
1978 and hasn't worked since. 

The i:,Jury before us was originally rJiagnosed as 11.,;:-,l)OSilCrol 
sprain aggravating the prior surgical procedures. Dr. S~cz and 
Dr. Wilson l)oth recommended vocational r,_:.abilit~tion to i.igh;:2r 
employment. Claimant was restricted to a job not re~uiri~g 
lifting over 20-25 pounds, nor any bending or twisting. 

By a :nedical report of June 22, 1979, Dr. S.:::ez indic,:(teu that 
within sixty days, claimant would be stationary and wil1 i1ave 
reacned pre-aggravation status. 

•:'i:2 i.3o: .. :ird feels that the uward grantc:rl by the Refer,:,,:: of 6U'li 
Jnscheduleci disability is excessive for th~ residual eftccts ot 
this injury und its rela.tionship to claimc1nt 1 s loss of w.:.Je 
•~arning capacity. The Board conclucies that the award gr~,1ted by 
the DeterminJtion Order of 40% unscheduled d~sability ad~quately 
compensates this claimant for the residuals of this induscrial 
injury. 

-ibl-

WCB Case Ko. 79 09167 APRIL 15, 1981

MINER HARRIS, CLAIMANT
James P. O'Neal, Claimant’s Attorney
SAIF Corporation
Order on Review

Reviewed by Board members iMcCallister and Lev;is.
Tne claimant and the SAIF Corporation (SAIF) seek oo.iird

review of tne Relereo's order which granted claimant an award ^i:
60'^ unscheduled disability. Claimant • contends that this iward is
inadequate. The SAIF contends the awacdis uii j us t L f leci aiic' the
Determination Order award was proper. The Board agrees w;th the
SAIF's contention. We reverse.

The evidence indicates that prior to claimant's October 2d,
1978 industrial injury in the casvj before us, he nad und .. igcuie
three back surgeries: A laminectomy and fusion from L4 lo the
sacruiii ana a surgery for pseudoarthrosis. Claimant's prior
industrial injury' resulting ir. these surgeries occurred in 1964.
he was unable to return to gainful employinent for five rncjlrs.
Clainiwint testified he continued to have back prooleiiis, ann when he
returned to work as a driver after five years of non emp Levyrner't,
at first he was on a restricted v;ork schedule as he couid only
drive a couple of hours at a stretch. The surgeries ano
claimant's inability to return to v/ork over a long period of uime
indicate
to truck
1978 and

the severity of that injury,
driving full time and worked
hasn't worked since.

In 1969 claimant oid return
until tj:iis injury ^n. Occober

The in.jury before us was originally diagnosed as lui'.bosacral
sprain aggravating the prior surgical procedures. Dr. Suez and
Dr. Wilson both recommended vocational r>. .".abilitation to j.ighaer
employment. Claimant was restricted to a job not requiring
lifting over 20 25 pounds, nor any bending or tv;isting.

By a medical report of June 22, 1979, Dr. Suez indicatea that
within sixty days, claimant would be stationary and will iiave
reacned pre aggravation status.

The Board feels that the award granted by the Refer'/o of 60 ^
unscheduled disability is excessive for the residual eftects of
this injury and its relationship to claimant's loss of w.:.ge
earning capacity. The Board concludes that the award grUi'jted by
the Determination Order of 40 1 unscheduled disability adtjquately
compensates this claimant for the residuals of this induscrial
injury. '
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The order of the Referee dateJ October 15, iJBO is re ve r s2d. 

The Determination Order dated Octobe: 2, 197U is Jifirmed. 

WCB Case No. 80-00345 APRIL 15, 1981 

ROLEOTH M. HILEMAN, CLAIMANT 
John C. DeWenter, Claimant's Att-0rney 
J.W. McCracken, Defense Attorney 
Order on Review 

Th\.: c~~1ima:1t seeks BocJrd revic,w o:: ti,c· I<cfercc 1 s o.c:lc:r ·wiiic~1 
grar.tc(: clc.i,nant an additional awar-cl of · O·t, trnsc;,4::ri:..iJc.J :::'.:iabitit; 
r or a co t a l ;3. w a r ci to d a t e of 3 0 % u : 1 s c n e c. l, L ,·:. , low c, u c :< , ii, L , I - o :.i c < • 
:1ccL., l.eft :,nd rignt shoulder ciis&;)ility. C.laima~·~t ccnt'?.r-1J~3 i1t: is 
r:ntillc.'J t,; a gre2::t"~r awarJ of un'.:ci1eduleu ,:1sao1licy C:Lic: is aL3o 
(:ntitled tu sci,eUGLed disability ,.n•;ards. ·.~,: modi:''! the :'-IJ;:er(<::'s 
oraer. 

::1is ,:,,1imant 1,as employed a~ a i.)ull(i:;:.>c:,· c:i:rcitc,r for ,1.:1,..:-r­
i1aeuser, 3.il•,, on i1dccl1 21, 1978 i·,:.:::: 1vc1::; st.:uc.~,; r.y z::. landsl.1d,J w: i:·r1 
pusnl'-.: his :Julldo~(:;:_:- off the roc1d and cau,;L•: ... ,,u.L:: ,pl,. i. ·,ju:: i0::,. 

l\ 0-.:t,_.r:nin,_.,(t;..)n Order: of Dec,-;;,,ber i.7, 19-'9 ,,rc,~nt>:J clairn,,.~c 
10,~ ... :.:...-1 D~lC.'r. ciis.Jbility ,rnd an awc.:ul of ::i'b lur J.,.,.,s ot LhP. l~_tt 
.. HITi. Clai:ti,·,nt contends lk is ent~~led to sch•~:i.iJ.,:,d J\vzi,-clc; fc,i-

10::3s ,;E fu;;ction of his right ar1n, riyht 1'.i[) ,_:; r! .1.e,_J an,; ',::~t n .. 2 
.:.i.r,d leg. ·:he Boi.:lrd finds the medical cviuence .:.c: silen1. i\S co ar.:,: 
loss di: fui",ct·ion of claimant's right hip t,:i~i 1 0g qr left ;·,if) :.,;,,1 

leg, and cl:iimant :1as failed to pr:)ve he h.:;.; :.,ustc1ined ;,riy pernnn­
ent rx:.irtiai' disability to t11ese sc,1edul.cci :·1e:mu:::·.;. 

The L3ourd is persuadecJ that claimant ha,_, s:J:;..t:ainor: a loss __if 
funct1.0n to his ri9i1t upper extrt:-:nity. i·101.,iev.:.:.:, ':,·J'J on\y· m,~dic.::il 
report whic:1-: deals directly with tnis issue is tha·::: of Dr.. :;u,i i1-

sby. In Dr. Stainsby' s report of Ai?r il L;, 197') h-~ :Eac.-:d perman­
ent pu.rtiai. disaniLity to the risnt upper extu:mit/ dS 1;·:~)...ic~rac: 
be ca L:. : 0 of r es i du a l s of u l n a r n e r v e pa re:.; .1 s • 'I' 1 .• s r e pc :: l: .i s no t 
;'Jetailed .ornd doesn't describe the tfpcs of functions of that ex­
trem::.. ty w;1i.ch is now re:,;tricted. Th1~ref::)~-c~, ·~,:: E21t·tr,,::t.., b,t.:ed 
on tnat rcpc,_rt an<j the .1.:1'/ testi1;1cny, ci:.timant j_:, entit:.(:,J t:.u 20% 
loss of tlH~ right i..lrm •. \-Je note tr;at the Di:;t..:::r,a~:·,dtion 1;n1er ,Jcan­
ted i!:-, aw;_.cd to the left arm whi,:;r; wet,:.:-:·:·~ rr.ust h .... ·,1c hc·t::-\ in (;J.::cor 
as the r P a r.::: no medical r e:_por ts 1. :, ev idl-'nu.: of ,,ny lus.:.. c, f tun._·-
t ion ta th~1t scheduled member. 

-702--

ORDER
The order of the Referee dated October 15, 1580 is reversed.
The Determination Order dated October 2, 1578 is affirmed.

WCB Case No. 80 00345 APRIL 15, 1981
ROLEOTH M. HILEMAN, CLAIMANT
John C. DeWenter, Claimant's Attorney
J.W. McCracken, Defense Attorney
Order on Review

Revie'A'c d by Board members McCallister and Lewis.
The cxsimant seeks Board review of thi. Referee's oider wfiich

grar.tca; claimant an additional award of ansc.'ifeduled disability
for a cotal award to date of 30% unscheGuLeM low Lack, Hi id bac ;.
nectv, left and rignt shoulder disability. llaimar.t ccnV erids ho is
entitled to a greater award of unscheduleu ‘iisaoility and is also
entitled to scheduted disability awards. hi;. modify the t.eferee's
order.

:!iis ci.aimant was employed as a bulloocer . orator  for ;/cyor 
iiaeuser, an'.4 on liacch 21, 1978 he was sti."uc< Ky a landslide wr.icn
pusnos his bulldozer off tne road and cause .i ullipl'. in juries.

A Ootei;min<ution Order of Deceirber X7, 19'^9 cloimar.c
10% ^ow oacK disability and an award of 5% for lo.ss of the loft
arm. Ciaiuv.mt contends ho is entitled to schcb.iled awards for.
loss of fur.ction of his right arm, right nip anrl leg and '.eft h'^p
and leg. V.‘he Board finds the medical evidence i.s silent as to any
loss of funCtTon of claimant's right hip end leg or left iiip as'i
leg, and claimant has failed to prove he ha.i sustained any permin 
ent partial disability to these scuedulcd ;',ieiin>'br.

The Board is persuaded, that claimant has sostainee a loss of
function to his right upper extreuiity. howevi. i, tiio only rnociical
report which, deals directly with tnis issue is tliae of Dr. Btain 
sby. In Dr. Stainsby's report of April Is, 197J ho eac<ea peririan 
ent partial disaoiiity to the rignt upper extremity as ir.c'derat :
becau.'.e of residuals of ulnar nerve paresis. Ti..s repcri: is not
detailed and doesn't describe the types of functions of that ex­
tremity wiiich is now restricted. Theref'.v'.: celt tnat, ba.:ed
on tnat report and the lay testiricny, claimant is entit .eh uo 20%
loss of the rignt arm. We note that the Oe te r Jii.’iiat ion \;rcier gran­
ted an award to the left arm whies we feehl must h_*vG been in error
as there are no medical reports .rn evidence of :iny loss of func­
tion to that scheduled member.

m

m
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On clc:Lnant 1 s los::; of v1aye ea.rnin,3 cetr\:ici'>/ c.:-ir ti1<=- ::(:siduals 
o t h i s i n j u c y to the . u n sch e cl u 1 e d ;Jody a r ca s , •,v <~ c on c u r w , ;_ h the 
i<eferc-:e 's .,:n,,'<lrd and his rationale r.:.,,gardinr.: a sinqle award for the 
combined atfects of all unschedule.:cJ injuries on c.:..aimzint's wage 
earning capacity. 

ORJER 

The order ot the Referee dateu July 28, l~dO ls modified. 

~laima~t is hereby granted an award ot 20% loss of tne risnt 
arm. 

Claimant's attorney is granted as an attorney fee: ti1~ S"JIT, of 
25% of the increaseJ compensation granted by this order. 

WCB Case No. 79-10883 APRIL 15, 1981 

WALTER E. HUBBLE. CLAIMANT 
Olson, Hittle, et al, Claimant's Attorney 
SAIF Corporation 
Order on Review 

Revie•.,.,ed by Board members· McCallister and Lewis. 

'I' h P. c 1. a i ma ; , t s e e k s Bo a rd r e v i e w o '.: t h c: He E e r e e I s o r c -.: r '•" h i c h 
affirms tr .. ~ SAIF Corporation's de:-iial of \..'.luimanl 1 s clai:t for an 
alleged compensable condition arising o~t of his r;mployrr,.::::;t. 

The Board affirms the conclusion reached oy th~ ~ef-~:cc. 
Claim,.nt, at the ti:ne of the ulle,Jed injur_, was merely •-.c'ti._kinj 
down a lev2l corriuor when his knc:c suddeilly "gave out e,1: i"lirn." 
Dr. Gerow reporteu on July 25, 1980 that· the injury to t.; kn..::,"' 
,vas r_elc1teu to claimant's work and that.,· .: .. 1imant ,.,,~·,S wal <1nq c:.own 
a corridor "when u .isu~l stres:5 t::..1 his lef:t knee caused ~i._ to y:ve 
way • " ( Q mph as i s added ) The r e w a ::, no 02 v i ~1 c n c e o 1. any u r. , . · : u a l 
3 t r e s s e i th-::: r i n c la i man t ' :·; t e s t i i i1 o n y o r ;_:, u e h i st o r i 12 s 1~; . :, :: he 
9av,2. D.:. :,aesche reported or. Jul:/ 29, l)Jl) tha::: .i.nciivi,;:'115 ,nay 
tear tne c;::r::.ilage in their knees \,,,:·,en wal:<i.ng and t.,_,.;_~;c: .,,; ; a 
certc1i:1 amount of twisting occut·s ·.vith nc-c,n,.1 L wa • f~ing i)ut more ;:;o 
yoing up or down stairst or on wet and s~ip~erly surface! .. 

In l<.09-2rs v. :iAIF, 2tl~ Or. Ai?P• 633, tne court ado 1)L.~d .1 

"unitar1" c1pproacb to cau:;ation. i\pplyi:1·:: e.oc;er:c,, .:.t c,J11:·.ot ·--.,:·, 
s a i d ;~ i1 e i n j u r y c.1 r o s e o u t o Z c o nu i t i o n :.; c, L \c• mp l o y rn,::; n t o :- i s c , ,; ::_; -
::illy linke.u to conditions of emplo1,nent unl·Jer either ,rn .;:;cid~:ntai. 
injury or occupational disease th0ory. 

-703-

#
On claimant's loss of wage earniii'j cap:u;i':y for the residuals

of his injury to the unscheduled hody areas, '.ve concur with the
i ieferee's award an<:i his rationale regarding a single award for the
combined affects of all unscheduled injuries on claimant's wage
earning capacity.

ORDER
The order of the Referee dateu July 28, ld80 is modified.
Claimant is hereby granted an award of 20% loss of tne rignt

arm.
Claimant's attorney is granted as an attorney fee tiie sum of

25% of the increased compensation granted by this order.

m
WCB Case No. 79 10885 APRIL 15, 1981

WALTER E. HUBBLE, CLAIMANT
Olson, Hittle, et al. Claimant's Attorney
SAIF Corporation
Order on Review

Reviewed by Board members' McCallister and Lewis.
The claimant seeks Board review of the ueferee's otcer which

affirms the SAIF Corporation's denial of claimant's claim, for an
alleged compensable condition arising out of his employmc .'^.t.

The Board affirms the conclusion reached oy the Re"i: ee.
Claim. .nt, at the time of the alleged injur.. , was .merely ' .Dikinj
down a level corridor when his knee suddenly "gave out or. him."
Dr. Gorow reported on July 25, 19B0 that tiie injury to t.\ knee
was relatea to claimant's work and that •>" .;.n imant was waj .ing sown
a corridor "when u. .isual stress to his left knee vcaused it to give
way." (emphasis added) There was no oviuence or any un^.u^uai
stress either in claimant's testiinony or tne histories 'C:.'t he
gave. Dr. Raesche reported on July 29, ij80 that inoiviuu.als may
tear tne cartilage in their knees when walking and tWiSciug; a
certain amount of twisting occurs with normal walking inut more so
going up or down stairs, or on wet and siipperly surface ;..

In Rogers v. SAIF, 289 Or. App. 633, tne court adopted a
"unitary" approach to causation. Applying Kogers, it cann.ot ' 'e
said the injury arose out of conaitions of employment or is caus 
.iliy linkep to conditions of employment under either an occidental
injury or occupational disease theory.
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l3o .. .:ci concurs witl1 the R0ferec 1 t; d0cis~ ;;l \::hat C: . .:.ii1,;<,,,c's 
knee condii:ion is riot causally likeJ to einploymcnt with ::/iiS ,,~;n­
ployer. 

OiWER 

The order of the Referee datEid Augi.st 26, 1980 is .::;i:;.;i:·:n,~d. 

WCB Case No. 80-02390 APRIL 15, 1981 

THOMAS A. RUDOLFI, CLAIMANT 
Zafiratos & Roman, Claimant 1 s Attorneys 
SAIF Corporation 
Or_der on Review 

i<eview(~d by 0oard members McL:allister ... nd L0.wis. 

:·,1,:::- SAIF corporation (SAH') seeks Bodrd review or 1:', . 
. {eferee 's order wnich gra:1ted clai1nant comocnGi:lti .H1 fo: ,'(:l.manent 
total jisaD~lity. SAIF' contends the awar:i qrantr;;;d is e.,:::a .;siv,:·. 
We 1t1odify the Referee's order. 

ClaL,ant was employed as a fireman anJ injured bis '..c,w bae:, 
011 :-1ay 1, l':J79. Claimant has had arms, lo-.; back .~nd sh,·i·.;.lder 
probl0rns for over 20 years. 

r_rhe m1:~dical evideace in tnis case doe::.; not justify a\var,i 
pf 9ermancnt total disability. Or. Reimer indicated cL:; -:ant wus 
precluded t:r:,)rn returning to his 1011g ti,w• i_)rofessio,. us .· fir£' 
Eight0r i·iut ratt?d ,1is loss of function of :1is low lJac,: f:·_-,rn ;_:·i:i.3 

injur/ as mild. The Orthopaedic .>.:.nsultu,.:.s i:atr~;i toca~ .. oss ot: 
function ol: his low back as mild and fcl 1 • that clFJ.irnant -;:;,s 

capable of ,:eturning to gainful e;nployme:-,t at li-3ht work .-,nd 
reco~rnended vocational rehabilitation. Dr. McLaughlin r·.Jnd 
claimant "p~rmanently impaired" and "medi.:;ully un::,uitabl-,:'' for 
work ~s a f~reman and indicated ~l~imanc needed a l~ss stcess~u! 
~ob like d2:-:;k or bench work .. !1e .,.::.s to i,,:, rc,;tri::ted to ::o 
Dending fror;; the waist and no lifting over. L5 pounds. 

The cv~dence further discloc;cs thac i..:~airnar,t has m21G•.: very 
little: cffor~ to s0eK light ern2loyment. Clairnzrnt is in li<:Gd cl' 
vocational job placement or assistance in findiny employment 
within his L.Jhysic.::al capabiliti0s includin,J che difficult/ :1e ba,; 
with his nee:~ from a 19713 indw-;trial injury not related !:c the 
case r.erein. 

-704-

• 

I'lie Bo :, jd concurs witn the Referee‘s decis: ;n that c ' s
knee condiuion is not causally liked to employment with ::his em­
ployer.

ORDER
The order of the Referee dated August 26, 1980 is aiiirmed.

WCB Case No. 80 02390 APRIL t5. 1981

THOMAS A. RUDOLPI, CLAIMANT
Zafiratos & Roman, Claimant’s Attorneys
SAIF Corporation
Order on Review

Reviewed by Board meinbers McCallister ...nd Lewis.

:'ne SAIF Corporation (SAIF) seeks Board review of tt^. 
Referee's order vmich granted claimant comoensat ’ ,)n for .'O rmanent
total 'iisaoility. SAIF contends the awar..i granted is exc: ssiv :>.
We j.iodify tiie Referee's order.

Ciaiiwant was employed as a fireman and injured his '..ow bacx
on May I, 1979. Claimant has had arms, low back .jnd sh'‘>ulder
problems for over 20 years.

The medical evidence in this case doe
of permanent total disability. Dr. Reimor
preclucied from returning to his long tiiiio
fighter i'jut rated nis loss of function of
injury as mild. The Orthopaedic Consultan
function of his low back as mild and felt
capable of returning to gainful eiapioyment
recommended vocational rehabilitation. Dr
claimant "[Permanently impaired" and "medic
work as a foreman and indicated cinimant n
job like desk or bench work. • (ie was to
oending fron; the waist and no lifting over

3 not justify
indicated clci

professior. as
nis low bact f 
ts rated to cal
that claimant w
at light work

. McLaughlin f
ally unsuitabi'.:
eeded a less s t
ro;>tr icted to
L5 pounds.

aware
rant was
fire

nm c 'i i s
..OSS of

.ina
ind
" for
ress f
l;0

The evidence further discloses thac claimant has mao'.. very
little effort to seek light employment. Claimant is in liced ci:
vocational job placement or assistance in finding employment
within his physical capabilities including the difficulty he has
with his neck from
case herein.

1978 industrial injury not .related !:o the
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The Boar:d concludes that clai;1ant '.oJOLilcl be cidequatei · 
compensated Dy c:rn ih1ard ot: 65% u11~:_;hcdul,·0 d d1sJl"Jility. i_' ~.::iim,,; i.: 

,1as not pr:c,ven cntitlemer,t to an a.,i:lrd c11: L:H::rmc::11-;ent tota: 
disab1l.il:.y based on the medical n:c;ord ~Hid ii;:, C•luld retu,.-n to 
light work. Claima1,t has :wt show:1 gooli :1ntivc1t.i.0n for a ::cturn 
to em?loyrnent within his phy'.-,ical capat)i.lities. 

'l'ne orcJer: ot the Rcfer:ee dat.0(1 Sei,)tcmuc·r 24, lS180 1:. modified. 

Cla irnc11,:,: • is 
back disability. 

l1ereby granted an award <,l' osi u1,:_;chedui.1:,d low 
This award is 1n lieu of all prior awa:-:-ds. 

Claimant's attorney is gianted as an atcorney fee~~£ of the 
compensation awarded by this order. 

WCB Case No. 80-04610 APRIL 15, 1981 

DOUGLAS K. SCOTT, CLAIMANT 
Terrence O'Sullivan, Claimant's Attorney 
Marcus. K. Ward, Defense Attorney 
Order of Dismissal 

/\ request for review having been dul/ filed with _the Jliork,.:-rs 1 

Compensation Boaro in the above-entitlea matter by the claimant, 
and said request for review now having been withdrawn, 

IT IS THEREFOHE ORDERED that the reyuest for review nuw p~~­
ding before the Board is hereby ciis,nissed and the orcler cf: the 
Referee is tinal by operation of lQW. 

-705-

The Board concludes that claimant would be odequate'i '
compensated oy an award ol 65% unscheduled disability. C.aiin i i:
nas riot proven ent i tleinetit to an award oi; permanent total,
disability barbed on the medical record and iie cwuld return to
light work. Claimant has not shown good motivation for a return
to employment within his physical capabilities.

OJdidH

Tne order of the Referee dateo Septeiiioer 24 lyBO modified

Claimaiic is hereby granted an award c f unscheduled low
back disability. This award is in lieu of all prior awarils.

Claimant's attorney is granted as an attorney fee 2:Zi of the
compensation awarded by this order.

WCB Case No. 80 04610 APRIL 15, 1981

DOUGLAS K. SCOTT, CLAIMANT
Terrence O'Sullivan, Claimant's Attorney
Marcus. K. Ward, Defense Attorney
Order of Dismissal

A request for review having been duly filed with the /vorkers
Compensation Boara in the above entitlea matter by the claimant,
and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now pon
ding before the Board is hereby dismissed and the order of the
Referee is final by operation of law.
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Case No. 80-01854 
WCB Caie No. 80-01855 

'VENDA J •. SHACKELFORD' CLAIMANT 
Mi~~ Dye, Cl~imant's Attorney 
Gary D. Hull, Defense Attorney 
Order on Review 

•' ::-- ~ . . ~ ~-. 
.,• .. •.••1_. •.•.-,;:l ,:••--.• 

... , •• ... :·,·•::.: 

APRIL ,15, 1981 

H • • • • •• ~~c~ -~ -~-. . :_-, 

A request for review having been duly filed ·,.iith the, workS?rs' 
Compensation Board in the above-entitled m~tter by _the SA{F 
Corpo~ation, and said request tor review now having beer. withdraw.i, 

IT IS 'fHEREFOH.E ORDERED that the reo:,c•:;;t fc,: rev1e .. • riuw pen­
ding before the Board is hereby uismisse<'i .c1r1d the ord.:;r '.Ji: th0 
Referee is final by operation of law. 

WCB Case No. 80-00517 APRIL 15, 1981 

WILLIAM A. TEAL, CLAIMANT 
Malagon, Velure & Yates, Claimant's Attorney 
SAIF Corporation 
Order on Review 

The cl~imant has submitted ~o the Boar~ a Motion fer Reco~-
sider&.tion of its Order on Review dated :'11::ch 26, 1981. -',fter re-
reviewing t.ne recorc.i, the Board concurs with the cont0nt.:.,Jns m=,.!e 
by claimant. 

Claimi:..nt., in his Motion, contends that the S/,IF Cor:-,( 1 ra-ti0n 
unil.aterally terminated temporary totaJ.. d1s""'bility cornpe:·,sation. 
The record ,indicates that SAIF did not unilai:.cru.lly ter;:,~:-iatc com­
p ens at ion - - i t tot a 11 y fa i led to pr o c e s s t:-. ~ c la i . SA I :-' ~. o t on l y 
faile(; to properly process the claim in the firsc ~nstan,:,i aftEr ''· 
receipt of the 801, but it failed to comm0nce an; co~p2G~~tion 
oenefits wi:1tsoever, even after ordered to cio so by ..l H,2:·•;ree. 
The rl_,;corcl indicates SAIF made no J)ayment to this clai;n.1.-.i.:. unti:.. 
~lmost two years from the date o~ the_claim. 

Bas2d upon reconsideration 01: this c.:::.3e, the Boartl :;oncludes 
that the penalties as5essed by tr.,_ Refer2e in his order •:-1sre 
proper; we affirm and adoJt his order. 

·_;_•i1c E0,1rd failed to <Jrant claimant's attorn<.".! ;:: fee-. SAlt' 
appealed t~:; the i3oard auJ d"id not prevail; c laim;.c,n.t 's ,:ic:"t:)rne·:- is 
enti Led tc a fee. We now correct our Or,_.er on ~:eview :_•;, fol luws: 

-706-

. ·:. ~ .... : :~::.~ ... :" ... ·;.:.., -· 
..-::'.:-·---- , ... -. .-~--

WCB Case No. 80 01854
WCB Case No. 80 01855

'VENBA J. 'SHACKELFORD, CLAIMANT
Mike Dye, Claimant's Attorney
Gary D. Hull,. Defense Attorney
Order on Review

APRIL .15, 1 981

A request for review having been duly filed with the Workers'
Compensation Board in the above entitled msitter ;jy .the SAiF
Corporation, and said request for review nov; having been withdrawn,

LT IS THEREFORE ORDERED that the request fc.: revie..' iiuw pen
ding before the Board is i^ereby dismissed and the order of the
i^eferee is final oy operation of law.

WCB Case No. 80 00517 APRIL 15, 1981

WILLIAM A. TEAL, CLAIMANT
Malagon, Velure & Yates, Claimant's Attorney
SAIF Corporation
Order on Review m

The claimant has submitted to the Board a Motion for Recoa
sideration of its Order on Review dated March 26, 1981. after re
reviewing Che record, the Board concurs with the contentions m i.'e
by claimant.

Claimant, in his Motion, contends that the SAIF CoLpc<ration
unilaterally terminated temporary total disability compe:'if^ation.
The record indicates that SAIF did not unilacerully ter;:u..aate com
pensation it totally failed to process tr.) clai .. SAIF not only
failed to properly process theclaim in tne firsc instance; after
receipt of the 801, but it failed to commence any compensation
oenefits wc.atsoever, even after ordered to do so by a R0:':ree.
The record indicates SAIF made no payment to this ciaima.'.c until
almost two years from the date of the.claim.

Based upon reconsideration of this case, the Board concludes
that the penalties assessed by tjc.. Referee in his order we re
proper; we affirm and adopt his order.

The Board failed to grant claimant's attorney a fee. SAIF
appealed to the Board atm did not prevail; claimant's attorney is
entit.. ed to a fee. We now correct our Oraer on Review .'.’C follows: #
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·;'he o r J er of the Re t ere e d at r.: rl Aug u" t 2 tJ , ::. ·,i::; 0 1 s ,:; H~ i r aL-,; i n 
entirety. 

Claim,:i.c,t 's attorney ~s herelJ:; grantf'_,,i 21s an:.i fo( a r0aso:1able 
attorney fee for his representation at this aoarJ review the su~ 
of. $:iJO, f;ayable by Uie SAIF CorJ;Joration. 

WCB Case No. 80-01464 APRIL 15, 1981 

WILLIAM D. VAIN, CLAIMANT 
Flaxel, Todd, & Nylander, Claimant's Attorney 
Schwabe,• Williamson, et al, Defense Attorney 
Order.on Review 

1,:.-~view(:-d r)y iJoard memuers McC:illist<.:>r 1;iu Le,·i.s. 

The c~i1p1oy_:r, Sears, seeks Boicrd ~-evi,_,-.1 of that pocr:on c'.' 
ti,e R,,Eeree '~; order which granted claimant an ai.-,ard of j;,·.;; un-
schecrnled (:1.sc:1bilicy. Th2 employ1c'r contends ~he ~ward i., 0xces-
s1v~. The ~0ard agrees and the Referee's order i~ modi(!~d. 

T,·ie evidence indicates claimant wod:l-':~ orie 't/·::ck for ~.:1is r:,,­
ployer, o.nG on October 20, 1979 he was loading a freezer and i~­
jured his iow back. He had a prior low back pro~lem in 1~77 ~rd 
was otf: ,,100; tor six months. The ::liagnosis from t:.e in>.;~1 L.e:f0re 
us wa~ lu.r.b.J r spr di :1. 

~la.irn,1:,t treated 't1ith t 1,.;o 
J nd Dr • J e;: t , a Ii or tho pa e cl i s t . 
u: tu t n t v "';:, c k w i th no 1 i f t i n c:1 
tions on Lending and stooping. 
impairment as minjmal. 

cioc1:ors, Dr. :,Jang, a cl,r--ir:-:-prc1ct::.:::ir, 
Dr. Gert i'.',~lcase~1 s:.:laim.,\r-t fc,,· ,1 

O'v ·.: 30 tJOunJs and ·.,itn ;est.ric-
ur. Bert. rc.1tcci cL;c_imant's l.o'.v bA;:;k 

<'.~laiIT.21,1~ went to work as an apprentic'-'.! baker s.>:1 Junt' lS, 1'380 
;:or Albert,:;on's. Claimant testified he quit Sears ;:;ecc1u:,:: .. :1c hdrt 
in.~, L,dck a. .. d thr:: job v1as phJsically too, ,nandin" for one :..:.erso,~. 
'1':1is testi,1,ony was less than candi.d. An i.:mployec of Sea,. s· tc:sti-
~ ied cla.ir:-,:1nt told her he quit (.lJ becau' .. '.,c c0,.-1.dn 1 t LY1d.l.e the 
mercr,.::.ndise alone and (2) because he could ;;-ia~e mol'.e man,:·/ on un­
employment. 

The 1:h::.lical evidence indicat_:s clai:n.1:1::. 1 s i;r.~);;:i.rmenr. f.ro;r, 
th is i n j u r y i s rn i n i ma 1. c 1 a i rn ant i s 41 y .:: c1 r s o f ..is e w i t h a r, i ~ !1 
school educ at ion plus two years of community col leg,:?.· i·k has ct 

varied war~ backyround. The apprenticeshi~ bake, job cL~imant was 
perfo.::.miny· at the r.ime of hearin(] could not be classified a" 
"liyht" wo::k, anc1 he is working f11Jl tirnQ. 

-707-

..ORDER

The order of the Referee dated August 28, is aH ir;n ..'d in
i t s e n t i r e ty.

Claimant's attorney is hereLy granted as and for a reasonable
attorney fee for his representation at this Board reviev/ the sum
of $oj0, payable by the SAIF Corporation.

WCB Case No. 80 01464 APRIL 15, 1981

WILLIAM D. VAIN, CLAIMANT
Flaxel, Todd, & Nylander, Claimant's Attorney
Schwabe,• Williamson , et al. Defense Attorney
Order on Review

Reviewed by Board ineinoers McCullister siid Levis.

The cmpl oy ,jr, Sears, seeks Board revie\/ of that porrdon of
the Referee's order which granted claimant an award of Jih j un
scheduled disability. The employer contends the award i.. exces
sive. The Board agrees and the Referee's order is modified.

Tne evidence indicates claimant worken one week for tnis e.‘>
ployer, and on October 20 , 1979 he was loading a freeijer end in
jured his low back. He had a prior low back problem in 1977 and
was off work for six months. The diagnosis from the injury befcre
us was lumbar sprain.

claimant treated v;ith two docrors. Dr. Mang, a clir i roorciCtor,
ana Dr. Bert, an orthopaedist. Dr
return to v/ork with no lifting ov
tions on bending and stooping. Dr
imoairment as minimal.

Bert releaseci ciaimaP.e fo'" a
30 pounds and ',/itn i^atric
Berc rated claimant's low ban

Claimant' went to work as an apprentice baker on Jurie 15, 1980
for Albertson's. Claimant testified he quit Sears oecaus .. iic hurt
his back an.d the job v/as physically too (.. ..■mandin'., for one person,
'this testiiiiony was less than candid. An employee of Sea::s' testi
fled claimant told her he quit (i j becaus.; he coi. Ldn't i.andle x\)e
merchandise alone and ( ) because he could make more money on un
employment .

The medical evidence indicatjs claimant's impairment froit
this injury is minimal. Claimant is 41 years of with a high
school education plus two years of community college. He has a
varied work background. The apprenticeship baker job claimant was
perfoiming' at the time of hearing could not be classifiei 1 as
"light" work, and he is working full cimo.
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Tr.e Board finds the Referee·'£, 3ward excessive. Cl2;·:,a.nt'. 
,njury in October 1979 war; no't s·.~-,__,,__,te;. it r.:0guir•"'-~ no hG ::.J~taliza­
tion and no surgery. Claimant re·tains· a cupacity to eau, J.n b,:= 
broad field of industrial occupations .. H0. has not lost :,1ucn in 
the way of e~rning capacity from the resiJua~s of this industr~al 
injury. The Boaie c6ncludes claimant would be adequately ,comp~n~ 
sated by an award of 15% unscheduled disability. 

ORDER 

'I'he orcier of the referee dated August 7, boil is mo,.~fied. 

Claimant is granted an award of 48° for lSi unsch~~uled di~a­
bility. This award is in lieu of all priur award~ granted. 

WCB Case No. 77-00013 APRIL 16, 1981 

BARBARA CLARK, CLAIMANT 
Warner Allen & Assoc., Claimant's Attorneys 
SAIF Corporation 
Order on Remand 

On March 16, 1981 the Board received a coJ~ uf the J,·dgme~c 
and Mo.ndat,c: from thrJ Cout t of Appeals which returned the;; ,.uove 
cause to tlle l::loarci ~lursuant to the Court's January 26, 19 ~:1 o::- · 
inion. In compliance with the Court's opinion ana manda~e, t~~ 
Reieree 1 s order of November ~9, 1979 is re:instat:.:cl with :::,1,2 ex,:2p­
tion of th~ penalty assessed, which is deleted. 

IT IS SO ORDERED. 

WCB Case No. 79-08164 

RUBY J. HAMPTON, CLAIMANT 
Bernard Jolles, Claimant's Attorney 
Joel Beerman, Defense Attorney 
0 rd e r o n Re v i e w. 

APRIL 16, 1981 

Reviewed by Board members Sarnes and Lewis. 

The claimant seeks Board review of the Heferee's orcicr. 
Claimant seeks iricreased compensalion for a 19-76 industr.:.al injury 
to her left hand; a finding that the shoulder ?ro0lems which arose 
~ubseguently ar0 causally linked to the 1Y7b left hand injury; and 
1n~reased temporary t9tal disability payments. 

-708-

·-

The Board finds the Referee’s award excessive. Cia ■ ;;ant '
injury in October 1979 was not s'.evero;.it required no hc:u..taliza
tion and no surgery. Claimant retains' a capacity to ear '^ in tae
broad field of industrial occupations. . Ho has not lost inuch in
the way of earning capacity from the residuals of this industrial
injury. The Boare concludes claimant would be aaequately .compen
sated by an award of 15% unscheduled disability.

#

ORDER
The order of the referee dated August 7, l!^bO is moiiified.

Claimant is granted an award of 43° for 15% unsch 'auled d.Loa
Diiity. This award is in lieu of all prior awards granted.

WCB Case No. 77 00013 APRIL 16, 1981

BARBARA CLARK, CLAIMANT
Warner Allen & Assoc., Claimant's Attorneys
SAIF Corporation .
Order on Remand #

On March 16, 1981 the Board received a copy of the Judgment
and Mandate from the Court of Appeals which returned the c.oove
cause to tiie Board pursuant to the Court's January 26, 19r;l op
inion. In compliance with the Court's opinion ana mandate, the
Referee's order of November 29, 1979 is reinstated with tae excep
tion of the penalty assessed, which is deleted.

IT IS SO ORDERED.

WCB Case No. 79 08164 APRIL 16, 1981

RUBY J. HAMPTON, CLAIMANT
Bernard Jolles, Claimant's Attorney
Joel Beerman, Defense Attorney
Order on Review,

Reviewed by Board members Barnes and Lewis.

The claimant seeks Board review of the Referee's order.
Claimant seeks increased compensation for a 1976 industrial injury
CO her left hand; a finding that the shoulder problems which arose
subsequently are causally' linked to the 197b left hand iniury; and
increased temporary total disability payments.

-708-
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Board agrees with the Referee's conclusion that ~he-prior 
award to claimant of 60° for 40% loss of use of her left nand anJ 
forearm is adequate. A doctor who nas treated claimant since her 
1976 injury, Dr. Smith, reporfed that claimant "nas more use 01: 
her hand" now than Jt the. time the prior award was made. Admit­
tec.ily, two Joctors who ex;imined claimant tor the first tiil,e in 
1979 provided evidence that would support an increased di3abil1ty 
~a ting for claimant I s h::f t hand and foreaL,n. The Board :· .~nds '.:.he 
analysis of the treating physician more persuasive. 

We turn to the question of claimant's left shoulder. Th~re 
is no question that, starting sometime before April 1979, the 
claimant began to experience pain in her ~?per left 3rm and left 
shoulder. The question is whether claimant has established a 
causal link between the 1~76 injury to her hand and her 1979 prob­
lems with her shoulder. 

Claimant's 1976 hand injury was a p~ncture wound to ~hree 
fingers. Medical reports at that time stated the~e was no tendon 
or nerve .damage. The claimant was thereaf~er fiee of any symptoms 
above her left elbow for a year and a half or more. None of the 
many doctors who have examined claimant ha3 any explanation, or 
even Lar-fetched theory, of how a 1976 pun~ture wound in three 
fingers without ligament or nerve damage ~ould conceivably cause 
the onset of shoulder symptoms .in 1979. The Board is not persua­
ded that ciaimant's shoulder condition is causally link2a to her 
nand injury. 

Clai~ant's argument for addi, ional temporary total jisability 
compensation presents a somewhat novel question: Shaula cemporary 
total disability compensation be terminated on the date oi':' a clos­
ing medical examination, the results of which are not then con,­
~unicated to the worker, or instead on the later date that the 
worker first learns he oi she was found to oe stationary at the 
time of the closing examination? 

Claimant was examined by the Orthopaedic Consultants on Nc­
vember 13, 1979. So far as she knew at that time, she w,t:, unable 
to work per instructions from her treating physician. Claimant 
testified, and we believe, thdt none of the examining team at the 
Orthopaedic Consultants told her differently on November 13. In­
deed, it was not until December 5, lY79 that the do~~~rs at the 
Orthopaedic Consultants sent a reµort of their examination of 
claimant to the employer. A date stamp indicates this was re­
ceived by t~e employer on December 10. There is no indication 
that a copy of the report was sent to claimant. 

Apparently in response to the Orthopat:dic Consultants' re­
port, the employer sent claimant a letter dated December 14 in­
structing her to return to work on December 17. Claimant tesLl­
fied, and we believe, she did not receive this letter until Jecem­
ber 18 and returned to work that same day. 

-709-
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The Board agrees with the Referee's conclusion that uhe prior
award to claimant of 60° for 40% loss of use of her left nand and
forearm is adequate. A doctor who nas treated claimant since her
1976 injury. Dr. Smith, reporte'd that claimant "nas more use of
her hand" now than at the. time the prior award was made. Admit
tedly, two doctors who examined claimant for the first tiiue in
1979 provided evidence that would support an increased di.sability
rating for claimant's left hand and foreai.n. The Board finds the
analysis of the treating physician more persuasive.

We turn to the question of claimant's left shoulder. There
is no question that, starting sometime before April 1979, the
claimant began to experience pain in her upper left arm and'left
shoulder. The question is whether claimant has established a
causal link between the 1976 injury to her hand and her 1979 prob
lems with her shoulder.

Claimant's
fingers. Medica
or nerve damage,
above her left e
many doctors who
even rar fetched
fingers without
the onset of sho
ded that c aiman
nand injury.

1976 hand Injury was a puncture wound to three
1 reports at that time stated there was no tendon

The claimant was thereafter free of any symptoms
Ibow for a year and a half or more. None of the
have examined claimant has any explanation, or
theory, of how a 1976 puncture wound in three

ligament or nerve damage could conceivably cause
ulder symptoms in 1979. The Board is nor persua
t's shoulder condition is causally linkea to her

Claimant's argument for addifional temporary total disability
compensation presents a somewhat novel question: Shoula temporary
total disability compensation be terminated on the date of a clos
ing medical examination, the results of which are not then com
municated to the worker, or instead on the later date that the
worker first learns he of she was found to be stationary at the
time of the closing examination?

Claimant was examined by the Orthopaedic Consultants on No
vember 13, 1979. So far as she knew at that time, she was unable
to work per instructions from her treating physician. Claimant
testified, and we believe, that none of the examining team at the
Orthopaedic Consultants told her differently on November 13. In
deed, it was not until December 5, 1979 that the doctors at the
Orthopaedic Consultants sent a report of tneir examination of
claimant to the employer. A date stamp indicates this was re
ceived by the employer on December 10. There is no indication
that d copy of the report was sent to claimant.

Apparently in response to the Orthopaedic Consultants' re
port, the employer sent claimant a letter dated December 14 in
structing her to return to work on December 17. Claimant tesei
fied, and we believe, she did not receive this letter until Decem
ber 18 and returned to work that same day.
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Determination ·order terminated claimant 1 s temporary tc.,tal 
disability co~pensation on November 13, the date ahe was cxam~ned· 
i)Y the Orthopaedic Consultants. Ordinarily, as an administrative 
convenience, it is proper to terminate temporary total disabil1cy 
compensation on ~he date of a closing medical examination that 
finds the worke·r medically stationary. Not only is ::.his conven­
ient, it is reasonable because most workers are probably told, us­
ually at that· time, by most doctors that they are being t"eleased 
to return to work. 

But that general approach, proper in most cases, produces an 
injustice in this case. Under the terms of the Determina~ion Or­
der, claimant could have had no income from November 13 to Decem­
ber 18 due to circumstances beyond her control. She did not work 
during that period because th~ last doctor to speak to her on the 
subject had told her riot to· work. Claimant returned to work the 
same day sne was tol~ she had been medically released to do·so; 
The Board c6ncludes it would be grosslj unfair to deny claimant 
temporary·total disability compensation until her return to work 
under these circumstances. 

ORiJER 

The order of the Referee dated June 22, 1980 is rnodi~ied to 
orovide that claimant is entitled to te~porary total disQbility 
;ompensation from November 13 ,· 1979 to Decemc,:!r, 18, 197::J, less 
amounts paid. 

In all' other respects, the Referee 1 s order L, affirmed. 

Claimant's attorney is entitled to 25% of the increased co~­
pensation ordered as and tor a reasonable attorney fee, ~Jt to ex­
ceed $300. 

WCB Case No. 77-02741 APRIL 16, 1981 

THOMAS D. ORMAN, CLAIMANT 
James D. Vick, Claimant's Attorney 
Schwabe, Williamson, et al, Defense Attorney 
Order on Review 

Revi,.:.'wed by l:loard members Barnes ano. McCal.;..::..ster .. 

The cL.1imaat seeks Goard review of the Eefr!i:•c.:e ·s or::::: which 
affir.ne.·! tne denia-=._ of the employer/carrier. The sole ic:::-;ue ,s 
wnether, at the time of his alleged fall, c·:.aim~:1·- was a. :;ubj8,:t 
worker. 

-
-710-

The Determination'Order terminated claimant's temporary total
disability compensation on November 13, the date she was examo.ned
I'jy the Orthopaedic Consultants. Ordinarily, as an administrative
convenience, it is proper to terminate temporary cotal disabiiicy
compensation on 'the date of a closing medical examination that
finds the worker medically stationary. Not only is shis conven
ient, it is reasonable because most workers are probably told, us
ually at that' time, by most doctors that they are being released
to return to work.

But that general approach, proper in most cases, produces an
injustice in this case. Under the terms of the Determination Or
der, claimant could have had no income from November 13 to Decem
ber 18 due to circumstances beyond her control. She did not work
during that period because the last doctor to speak to her on the
subject had told her hot to' work. Claimant returned to work the
same day she was told she had been medically released to do so.
The Board concludes it would be grossly unfair to deny claimant
temporary'total disability compensation until her return to work
under these circumstances.

ORijER

I'he order of the Referee dated June 22 , 1980 is modiried to
provide that claimant is entitled to temporary total disability
compensation from November 13,' 1979 to Decemcer.lB, T979; less
amounts paid. ' ’

In all' other respects, the Referee's order is affinvied.

Claimant's attorney is entitled to 25% of the increased com
pensation ordered as and tor a reasonable attorney fee, not to ex
ceed $300 .

WCB Case No. 77 02741 APRIL 16, 1981

THOMAS L. ORMAN, CLAIMANT
James D. Vick, Claimant's Attorney
Schwahe, Williamson, et al. Defense Attorney
Order on Review

Reviewed by Board members Barnes and McCai ster. .

The claimant seeks Board review of the Refeiee's or.'.nr which
affirmed the denial of the employer/carrier. The sole issue ;s
Whether, au the time of his alleged fall, claiman' was a subject
wor ke r .
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record i::: obscure. Claimant did not tectify. i.''.1e on:_y 
witn(;!sses were two supervisors, apparently only one of -...:hich /;2J 

any direct C!?ntact with claimant on tiie dc.:;.y of ;11;_; ti:11_1. Many of 
their answers were: "I don't remember." 

AS the Board interpr~ts the record, claimant went to the.~­
ployer 's i,c~mises the day he fell as a jot• applic,·,i1t; o.-·. stai:..eo 
difEr: .. entl/, without any testimonJ from c.i.aimant. or doc, •. :"::nta:: · 
evidence h!: had previously fille~·:, out ·c:tp[>l icaticn forms, . laim.:;,1t· 
has not proven he ·.vas on the empi.oye r I s pr. \:!mis~.:; other c: , .. am a.. a 
job ~9Plicant. · 

;,;;1ilt :1e was '.joing through ·.:.h0 proce:::s of completin.1 his .:.p­
j?lication and before employment had beer. ·~ormall/ offere,; or for­
mallj accepted, claimant fell on a flight of .,tairs. He :t1as ·.:;;,an 
en rc,1te .:o the pefsonnel office at the directio:1 of a .'_.uperviF :;r: 
to cc..:iplet2 the ne:-:t phase of the ap[?lica::ic,n process. 

ORS 656.00.5(31) provides in 2art, " 1 i-i/orker' means u.1y per­
son .•. who ~ngages to furnish services for a- remunaration, sub~~ct 
to the dir.ection and control of an employ·,r. •• 11 Interpreting tnis 
language in Dykes v. SAIF, 47 Or. App. 187 (1St<30), the Court o!: 
Appeals denied workers' compensation benc;>:.its fc~.: a bror,c-r, leg 
susta •. ned while the claimant was performing a physical agility 
test as part 0£ the application process for a d0puty she:iff p0si­
tion. If che claimant/applicant in Dyke:~., wno '.\'as injur-·,d du..:ing 
a required physical test is not a·~ubject workdC ~ithin ~e mean­
ing of OH::i 656.005(31), it £allows that Li,2 claiH,.::mt/job applicant 
in this case who was walking down t~e stairs to che pers~nnel .,f­
fice is not a subject worker witnin the 1nci.:rning ,,f' URS 65G.00S(Jll. 

'i'he oruer of the Referee dat,.:d September 20, 1978 i'-" affirmed. 

WCB Case No. 79-08618 APRIL 16, 1981 

PETE TREMPEL, CLAIMANT 
Joseph Robertson, Claimant's Attorney 
SAIF Corporation 
Order on Review 

~eviewed by Board members McCallister ~nd Lewis. 

'i•h,~ SA.It"' Corporation (SAIF) seeks B,;.J...:-d revi~w of .:::·,0 
Refer(;;<:! 's order which granted claimant co;npensation equal to 67. 5° 
for 45% lo3s of function of the left hand and forearm. ~AIF 
contends t;is award is excessive. 

7~e issue beiore us is extent of disability. 

-711-

The cecord is obscure. Claimant did not testify. rhe on :y
witnesses were two supervisors, apparently only one of which he'd
any direct contact with claimant on tiie day of his tali. Many of
theii' answers were; "I don't remember."

p.s tne Board interprets the recora, claimant
ployer’s /^rsmises the day he fell, as a job applic

without any testimoiid i f t<: ent ly ,

has not proven he wa;
job applicant.

______ went to the . '.n
applic:‘int; c. ', stateo

nta t
^ _____ __ appiication forms, . lair;

on the employer's pr. emi

witiiuae diiy i.eot±muiij' from cxdimant or doca.
evidence he had previously filled out

.ses other in
a nt

Sv. a

While ne was joing through the process of completin ; his ...p
piication and before employment had been ormaliy offeree or for
mally accepted, claimant fell on a flight of .tairs. He was t/,en
en route >:o the personnel office ac the direction of a .'..upervis >r
to complete the newt phase of the applicaticn process.

ORS 656.00,5(31) provides in part, "'WorKer' means any per
son...who engages to furnish services for a remuneration, sub_, ict
to the direction and control of an employer..." Interpreting tnis
language in Dykes v, SAIF, 47 Or. App. 167 (1530) , the Court o;;
Appeals denied workers' compensation bencLits fo.: a broken leg
sustained wnile the claimant was performing a physical agility
test as part of the application process for a deputy sheriff posi
tion. If che claimant/appiicant in Dy k ec, wno was injui’ .d during
a required physical test is not a' subject v/orker within he mean
ing of OKS 656.005 (31), it follows that tne claiiuant/job applicant
in this case who was walking down the stairs to she personnel jt
fice is not a subject worker witnin the moaning cf ORS 656.005(31)

OeoFR

The order of the Referee dat.?d September 20, 1978 is affirmed.

WCB Case Wo. 79 08618 APRIL 16, 1981

PETE TREMPEL, CLAIMANT
Joseph Robertson, Claimant's Attorney
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.

The SAIF Corporation (SAIF) seeks Board review of lIiC
Referee's order which granted claimant co^npensation equal to 67.5'
for 45% loss of function of the left hand and forearm. jAIF
contends t.is award is excessive.

Tne issue belore us is extent of disability.
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sustctined a compensa.ble inJury to his left chumo 0.1 

.4pril 7, l'J78. There is no dispute that disability of ti>~ t:--1,',L) 

is sic:nific2i;-1t, necessitating two surger:-ies duri;-19 the s~,1 ;n:lr 0f 
7-978_ Cla~rnant has received a,1 award equal to .33.6° fc,,_· -:,c;:, '(',SS 

uf fur.ction of the thumb, and it is this 3.Wdrd t_1Jt: SAI1' a:::ks us 
to a.f ;_- _1rm. 

'i•f~ con,:ur with the Referee's findinci tnc:..t ,;i.,::.u,1ant 
.i.mpaiL,,ent not only includes his left thu;nb, out extends _i:1co ,-;~s 
hand and fo::earm. A thre0. centimeter portion of .,erve \,.L, taken 
Er om che for ea rm and grafted in to ::rn area of the t hwnb ~ n ,)rde t- to _ 
repair lacerations of the radial d1gital nerve a.1,:i ulnar digit.cil 
nerve. This surgery could cause impairment ir: the foreaiin. 

Dr. Nathan, claimant's surgeon, concluded claii1 . ._;i,1t'.s corr.Lined 
impairment was equal to 52% of the· thumb. Dased on this opiniun, 
the Evaluation Division granted claimant compensation for 70% loss 
of function of the thumb. 

On March 13, 1980, Dr. Stanford, an orthopedist., rt::t:)Orted 
that claimant had complained of numbness over the anter~o~edial 
forearm as well as over:- the thumb. At that time, claima~-n::. felt 
his pain had decreased anJ that his gross stteng~h was quite 
normal. His major problem was wi ch fine move men ts of the fingers 
which caused problems picking up Sinall objects, etc. On Septi.:;,rnber 
3, ,1980, DL. Stanford related the numbness in claimant's £area.rm 
to the surgery on ~is thumo. He did not attempt tb rate ~he 
forearm disability but indicated the numbness would persist 
indefinitely. 

We tin~ that ~lthough claimaDt has lost some sensati~n in his 
hand and for,~arm, he apparently has. 900d strength and ra:1'cle of 
;;-, o t ion w i th l i t t 1 e !? a i n . 'tie feel a mo r e a ppr op r i at e aw a r J f o r hi s 
loss of function would be 45° for 30% loss of the forearm. 

ORDER 

'l'he order of the l{eferee dated Septe1t1ber 30, 1980 is modified. 

Claimant is hereby granted compensation equAl to 45v for 30% 
loss of function of his left hand and forearm for his i~jury 
sustained on April 7 1 1978. ~his award is in lieu of, and not in 
addition to, tl1at granted by the RefereG in his order whicr1, in 
all other respects, is affirmed. 

-712-

Claimant sustained a compensable injury 'zo his left chumb on
April 1 iy73. There is no dispute that disability of the thumo
is sienificant, necessitating two surgeries during the of
1978. Clai;nant has received an award equal to 33.6° fO'. 706 ^oss
of function of the thumb, and it is this award t.iut SAIi asks u.s
to affirm.

We concur v;ith the Referee's finding tnat cW aimant' s
impairment not only includes his left thumb, out extends inco n.^s
hand and forearm. A three centimeter portion of nerve \:us taken
from che forearm and grafted into an area of the thumb x\\ order to
repair lacerations of the radial digital nerve a.ivi ulnar Jigitiai
nerve. This surgery could cause impairment in the foreaiin.

Dr. Nathan, claimant's surgeon, concludea ciaia.ant's comnined
impairment was equal to 52% of the thumb. Based on this opinion,
the Evaluation Division granted claimant compensation for 70% loss
of function of the thumb.

On March 13, 1980, Dr. Stanford, an orthopedist, reported
that claimant had complained of numbness over the anter*omediai
forearm as well as over the thumb. At that time, claimant felt
his pain had decreased and that his gross strength was quite
normax. His major problem was with fine jnovements of the fingers
which caused problems picking up small objects, etc. On September
3,_1980, Dr. Stanford related the numbness in claimant's forearm
to the surgery on his thumo. He did not attempt to rate the
forearm disability but indicated the numbness v/ould persist
indefinitely.

We find that although claimant has lost some sensation in his
hand and forearm, he apparently has, good strength and range of
motion with little pain. We feel a more appropriate award for his
loss of function would be 45° for 30% loss of the forearm.

ORDER
The order of the Referee dated September 30, 1980 is modified,

Claimant is hereby granted compensation equal to 45'" for 30%
loss of function of his left hand and forearm for his injury
sustained on April 7, 1978. This award is in lieu of, and not in
addition to, that granted by the Referee in his order whicn, in
all other respects, is affirmed.

#
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No. C 252060 

LARRY D. WRIGHT, CLAIMANT 
Allen G. Owen, Claimant's Atty. 
SAIF Corporation, Defense Atty. 
own.Motion Determination 

APRIL 16, 1981 

'I'nis claimant's cla.im was reopened per a stipulatir.;-1 dat,.·J 
November 16, 1977 signed by the Board which reopened cl~i~ant's 
claim for a worsened condition eff~ctive J.:i,uary 9, 1977. 

The claim has now been submitted for closur-=: anJ it .is the• 
recommendation of the Evaluation Division oE·the Workers' 
Com~ensation Department that claimant be granted compens~tion for 
permanent total disability commencing January 13, 1979. 

The lioard, based on the entire record before us, concurs ~ith 
this recommendation. 

IT IS SO ORDERED. 

WCB Case No. 79-01446 APRIL 17, 1981 

' 
ARDEN HOWARD, CLAIMANT 
Lovejoy & Green, Claimant's Attorneys 
SAIF Corporation 
Order Granting Motion to Strike 

Before Board members Barnes and Mccallister. 

The SAIF Corporation requested ~oard review of the Referee's 
order. By letter dated January .. 12, 19 81 the Board inf or med the 
parties: "All briefs shall be filed within 50 daJs from the date 
of this letter, to-wit, March 3, 1981." 

On March 4, -1981 the attorney for the claimant/respondent 
wrote to the Board complaining that SAIF had not yet filed an ap­
pellant's brief. By letter dated March 10, 1981, the Board re­
sponded as follows: 

"Appellant has failed to file a brief or move for an ex­
tension of time within the time allowed for filing all 
briefs. Tnerefore, appellant will not be permitted to 
file a brief. Respondent will be permitted to March 25, 
1981 to file a brief." 

The brief on behalf of respondent was received by the Board on 
March 25, 1981. 

-713--

m
claim No, C 252060

LARRY D. WRIGHT, CLAIMANT
Allen G. Owen, Claimant's Atty.
SAIF Corporation, Defense Atty.
Own Motion Determination

APRIL 16, 1981

Tnis claimant's claim was reopened per a stipulation dat'.'J
November 16, 1977 signed by the Board which reopened cInrmant' s
claiiTi for a worsened condition effective Jar.uary 9 , 1977.

The claim has now been submitted for closure and it is the
recorruaendation of the Evaluation Division of'the Workers'
Compensation Department that claimant be granted compensation for
permanent total disability commencing January 13, 1979.

The board, based on the entire record before us, concurs with
this recommendation.

IT IS SO ORDERED.

¥CB Case No. 79 0U46 APRIL 17, 1981

ARDEN HOWARD, CLAIMANT
Lovejoy & Green, Claimant's Attorneys
SAIP Corporation
Order Granting Motion to Strike

Before Board members Barnes and McCailister.
The SAIF Corporation requested Board review of the Referee's

order. By letter dated January.1 , 1981 the Board
parties: "All briefs shall be filed within 50
of this letter, to-wit, March 3, 1981."

informed the
days from the date

On March 4, 1981 the attorney for the claimant/respondent
wrote to the Board complaining that SAIF had not yet filed an ap­
pellant's brief. By letter dated March 10, 1981, the Board re­
sponded as follows:

"Appellant has failed to file a brief or move for an ex­
tension of time within the time allowed for filing all
briefs. Tnerefore, appellant will not be permitted to
file a brief. Respondent will be permitted to March  5,
1981 to file a brief."

The brief on behalf of respondent was received by the Board on
March  5, 1981.

. . ^  713—

 



           
            

                      
         

           
  
           

       
           

         
           
           
                      

          
           

          
        

         
            

            
          

          
           
       

      
          

        
    

   
 

our March 10 letter, a brief from SAIF was received 
on March 27, 1981. That brief was accompanied by a "Motiori for 
Leave to File Brief." The motion recited two reasons for the 
tardy suomission of the brief. One was a problem with clerical 
assistance. The Board deeffis that insufficient reason for neither 
timely submitting a brief nor making a timely motion for 2:1 ex­
tension of time. 

The other reason stated in SAIF's motion is that during a 
phone conversation, claimant's attorney allegedly told SAIF's at­
torney "she would not oppose further time being taken to file ap­
pellant's brief." By letter dated March 31, 1981 claimant's at­
torney disputes this allegation: "On March 2, when I called nis 
office, my purpose was not to obtain an extension for [SAIF's at­
torney] but to make surethat if [he] filed on the deadline 
date ... ! would have reasonable time ifi which to file a response." 

One obvious purpose for written motions for extension of time 
addressed to this Board is to avoid the unseemly situation that 
the attorneys for the parties find themselves in regarding their 
conflicting understandings and memories of an unrecorded phone 
conversation. 

Claimant's Ma~ch 31 letter includes a motion to strike ap­
peliant's brief as not timely filed. Were it not for this Board's 
prior letter of March 10, this motion might require the Board to 
resolve which of the attorney's understanding and memory of their 
phone conversation is more accurate. But given our March 10 let­
ter, the Board sees no. need to resolve that conflict. Claimant's 
motion is well taken and will be granted. 

ORDER 

SAIF Corporation's brief is sticken from the record and will 
be returned to SAIF with a copy of this order. This case is 
docketed for Board review based on the record and respondent's 
brief. 

-714~ 

Despite our March 10 letter, a brief from SAIF was received
on March  7, 1981. That brief was accompanied by a "Motion for
Leave to File Brief." The motion recited two reasons for thetardy submission of the brief. One was a problem with clerical
assistance. Tne Board deems that insufficient reason for neither
timely submitting a brief nor making a timely motion for an ex­
tension of time.

The other reason stated in SAIF's motion is that during a
phone conversation, claimant's attorney allegedly told SAIF's at­
torney "she would not oppose further time being taken to file ap­
pellant's brief." By letter dated March 31, 1981 claimant's at­
torney disputes this allegation; "On March  , when I called nis
office, my purpose was not to obtain an extension for [SAIF's at­
torney] but to make sure that if [he] filed on the deadlinedate...I would have reasonable time in which to file a response."

One obvious purpose for written motions for extension of time
addressed to this Board is to avoid the unseemly situation that
the attorneys for the parties find themselves in regarding their
conflicting understandings and memories of an unrecorded phone
conversation.

Claimant's March 31 letter includes a motion to strike ap­
pellant's brief as not timely filed. Were it not for this Board's
prior letter of March 10, this motion might require the Board to
resolve which of the attorney's understanding and memory of their
phone conversation is more accurate. But given our March 10 let­
ter, the Board sees no. need to resolve that conflict. Claimant's
motion is well taken and will be granted.

ORDER
SAIF Corporation's brief is sticken from

be returned to SAIF with a copy of this order,
docketed for Board review based on the record
brief.

the record and will
This case is

and respondent's

8
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WCB Case No. 79-07701 
WCB Case No. 79-07232 

DONNA P. KELLEY, CLAIMANT 
Brian L. Welch, Claimant's Attorney 
SAIF Corporati_on 
Order on Review 

APRIL 17, 1981 

Claimant has moved to remand to the Hearings Division for 
further consideration of whether she had good .cause for filing her 
requests for hearing more than 60 days after the denials in 
issue. ORS 656. 319 (l) (b). The motion raises· the following ques­
tions: (1) Whether failure to request a timely hearing is excused 
under the good cause standard when the failure is due to the neg­
ligence of an employee in an attorney's office; and (2) whether 
claimant has established that the evidence of good cause she now 
wants considered "could not" have been produced at the hearing 
within the meaning of OAR 4 3 6-83-4 8 0 ( 2) (b} • 

As this Board recognized in Curtis A. Lowden, WCB Case No. 
79-10215 (March 30, 1981), the Supreme Court, in Brown v. EBI Com­
panies, 28 9 Or. 4 55 (19 80) , held that interpretation of "good 
cause" in ORS 656. 319 {1} (b} was for this Board, not the courts. 
The Brown case itself involved the same question presented here: 
Whether an attorney's employee's negligence is good cause for an 
untimely request for hearing. 

The Board implicitly answered.that question in the af­
firmative when, on remand from the Supreme Court, it remanded the 
Brown case to the Hearings Division for a hearing on the merits. 
The Board now makes explicit what was previously implicit: In our 
judgment, an attorney's employee's negligence is good cause for an 
untimely request for hearing. 

The facts of this case, as set out in an affidavit in support 
of the motion to remand, come within that rule. Claimant was 
first represented by Lawrence Wobb,rock. Claimant sent him a pac­
ket of materials relevant to her Oregon workers' compensation 
claims from Texas where she resided. Mr. Wobbrock found the ma­
terials he was sent far from self-explanatory. As he put it in 
his affidavit, "Three dates of injury were noted, and two separate 
claim numbers." 

Mr. Wobbrock made efforts to clarify the situation ~ith SAIF 
by phone, without success. He then asked his secretary to further 
pursue the effort to learn what claims were being made and the 
date of injury associated with each claim. He instructed the sec­
retary to file requests for hearing, but she did not do so by the 
60th day because of her c.ontinuing efforts to clarify the situa­
tion. 

Claimant. was represented _at the hearing by a differe'nt at­
torney. 

·--715- , . 

#

WCB
WCB

Case No.
Case No.

79 07701
79 07252

APRIL 17, 1981

DONNA P. KELLEY, CLAIMANT
Brian L. Welch, Claimant's Attorney
SAIF Corporation
Order on Review

Claimant has moved to remand to the Hearings Division for
further consideration of whether she had good cause for filing her
requests for hearing more than 60 days after the denials in
issue. ORS 656.319 (1) (b). The.motion raises the following ques­
tions: (1) Whether failure to request a timely hearing is excused
under the good cause standard when the failure is due to the neg­
ligence of an employee in an attorney's office; and ( ) whether
claimant has established that the evidence of good cause she now 
wants considered "could not" have been produced at the hearing
within the meaning of OAR 436 83 480{2) (b).

As this Board recognized in Curtis A. Lowden, WCB Case No.
79 10215 (March 30, 1981), the Supreme Court, in Brown v. EBI Com­
panies , 289 Or. 455 (1980), held that interpretation of "good 
cause" in ORS 656.319 (1) (b) was for this Board, not the courts.
The Brown case itself involved the same question presented here:
Whether an attorney's employee's negligence is good cause for an
untimely request for hearing.

The Board implicitly answered that question in the af­
firmative when, on remand from the Supreme Court, it remanded the
Brown case to the Hearings Division for a hearing on the merits. 
The Board now makes explicit what was previously implicit: In our
judgment, an attorney's employee's negligence is good cause for an
untimely request for hearing.

The facts of this case, as set out in an affidavit in support
of the motion to remand, come within that rule. Claimant was 
first represented by Lawrence Wobbrock. Claimant sent him a pac­
ket of materials relevant to her Oregon workers' compensation
claims from Texas where she resided. Mr. Wobbrock found the ma­
terials he was sent far from self explanatory. As he put it in
his affidavit, "Three dates of injury were noted, and two separate
claim numbers."

Mr. Wobbrock made efforts to clarify the situation with SAIF
by phone, without success. He then asked his secretary to further 
pursue the effort to learn what claims were being made and the
date of injury associated with each claim. He instructed the sec­
retary to file requests for hearing, but she did not do so by the
60th day because of her continuing efforts to clarify the situa­
tion.

Claimant, was represented at the hearing by a different at­
torney.
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remaining question is .whether the attorney who represen­
ted claimant at the hearing "could not" have discovered and pro­
duced this information at the hearing within the meaning of OAR 
436-83-480 (2) (b). Mr. Wobbrock 's ·affidavit states that after re­
ferring claimant's cases to another attorney, Mr. Wobbrock did not 
rec~ll the request he had made of his secretary to clarify the · 
situation or her· frustrated attempts to do_.so. This establishes 
to the Board's satisfaction that the a-ttorney who represented 
claimant at the hearing could not have discovered and produced 
this new information relevant to the good cause issue. 

· On remand, claimant will be required to prove to the 
Refere_e 's satisfaction the allegations set out in Mr. Wobbrock 's 
affidavit. SAIF will be entitled to contest the completeness and 
accuracy of those allegations. If the Referee finds the facts to 
be as now assumed by the Board--that the reason for the untimely 
filing was the act of Mr. Wobbrock 's secretary _in failing to exe­
cute his instructions, and the failure to raise this at the time 
of the hearing was.due ~o Mr. Wobbrock's lapse of memory--then the 
Referee is directed to proceed to hear the merits of the case. 

IT IS so·oR~ERED. 

WCB Case No. 79-06561 APRIL 1.7, 1 981 

HARRY E. ~UNDELL, CtAIMANT 
Green & Griswold, Claimant's Attorneys 
G. Howard Cliff, Defense Attorneys 
Order op. Review 

Reviewed by Board-members Mccallister and Lewis. 

The employer· seeks review of the order of the Referee.as 
amended and republished which remanded claimant's claim for aggra­
vation to it and assessed a penalty and attorney fee. The em­
ployer contends that the aggravation claim is not compensable-be­
cause of intervening injuries and that the award of penalties and 
attorney fees were excessive. We modify the Referee's order. 

The Board finds that the evidence indicates claimant's condi­
tion related to his industrial injury has worsened and the Referee 
p~operly remanded the claim to the employer's carrier for accept­
ance arid payment of benefits. The Board disagrees with the corn~ 
mencement date of compensation for temporary total disability. 
The February 4, 1977 report is from an Admissions secretary and 
does not authorize temporary total disability. The aggravation 
should have commenced upon claimant's hospitalization of October 
9, 1978. The Referee's order is amended accordingly. 

-716-

-

The remaining question is whether the attorney who represen­
ted claimant at the hearing "could not" have discovered and pro­
duced this information at the hearing within the meaning of OAR 
436 83 480 (2) (b) . Mr. Wobbrock's affidavit states that after re­
ferring claimant’s cases to another attorney, Mr. Wobbrock did not 
recall the request he had made of his secretary to clarify the
situation or her frustrated attempts to do.so. This establishes
to the Board’s satisfaction that the attorney who represented
claimant at the hearing could not have discovered and produced
this new information relevant to the good cause issue.

#

■ On remand, claimant will be required to prove to the
Referee's satisfaction the allegations set out in Mr. Wobbrock's
affidavit. SAIF will be entitled to contest the completeness and
accuracy of those allegations. If the Referee finds the facts to
be as now assumed by the Board  that the reason for the untimely
filing was the act of Mr. Wobbrock's secretary in failing to exe­
cute his instructions, and the failure to raise this at the time 
of the hearing was due to Mr. Wobbrock's lapse of memory  then the
Referee is directed to proceed to hear the merits of the case.

IT IS SO'ORDERED.

WCB Case No. 79 06561 APRIL 1.7, 1981

HARRY E. MUNDELL, CLAIMANT
Green & Griswold, Claimant's Attorneys
G. Howard Cliff, Defense Attorneys
Order on Review

Reviewed by Board members McCallister and Lewis.
The employer seeks review of the order of the Referee as

amended and republished which remanded claimant's claim for aggra­
vation to it and assessed a penalty and attorney fee. The em­
ployer contends that the aggravation claim is not compensable be­
cause of intervening injuries and that the award of penalties and 
attorney fees were excessive. We modify the Referee's order.

The Board finds that the evidence indicates claimant's condi­
tion related to his industrial injury has worsened and the Referee 
properly remanded the claim to the employer's carrier for accept­
ance and payment of benefits. The Board disagrees with the com­
mencement date of compensation for temporary total disability.
The February 4, 1977 report is from an Admissions secretary and 
does not authorize temporary total disability. The aggravation
should have commenced upon claimant's hospitalization of October
9, 1978. The Referee's order is amended accordingly. m
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The order of the Referee dated August 14, 1980 as amended on 
September 12, 1980 i~ amended. 

Claimant's claim is remanded to the carrier for acceptance 
and payment of compensation commencing October 9, 1978 and until 
closure is authorized pursuant to ORS 656.268. 

The penalty assessed by the Referee is modified ~ith penalty 
to commence on October 9, 1978. The attorney fee granted by the 
Referee is modified to $1,000. 

Claimant's attorney is granted the sµm of $300 for hisser­
vices at this Board review, payable by the carrier. 

WCB Ca~e No. 79-05443 APRIL 17, 1981 

MARVIN PETERSON, CLAIMANT 
Malagon, Velure & Yates, Claimant's Attorney 
Linsay, Hart, et al, Defense Attorneys 
Abatement Order 

The Board issued its Order on Review for the above-entitled 
matter on March 18, 1981. By cover letters dated Mnrch 23, 1981 
and March 27, 1981, claimant's attorney moved for reconsideration 
of that Order on Review. 

As the Board has not had sufficient time to give due consid­
eration to this request, we are hereby abating our Order on Review 
of March 18, 1981 so appeal time will not run. 

IT IS SO ORDERED. 

WCB Case No. 79-05270 APRIL 17, 1981 

ARNI RAUTIO, CLAIMANT 
Tom Hanlon, Claimant's Attorney 
MacDonald, McCallister, et al, Defense Attorney 
Order on Review 

Reviewed by Board members _McCallister and Lewis. 

The SAIF Corporation (SAIF) seeks Board review of the Ref­
eree's order which awarded the claimant permanent.total disabilitv 
for injury to his heart. · ~ 

717-

m
ORDER

The order of the Referee dated August 14, .1980 as amended bn
September 12, 1980 is amended.

Claimant's claim is remanded to the carrier for acceptance
and payment of compensation commencing October 9, 1978 and until 
closure is authorized pursuant to ORS 656.268.

The penalty assessed by the Referee is modified with penalty
to commence on October 9, 1978. The attorney fee granted by the
Referee is modified to $1,000.

Claimant's attorney is granted the sum of $300 for his ser­
vices at this Board review, payable by the carrier.

WCB Case No. 79 05443 APRIL 17, 1981

MARVIN PETERSON, CLAIMANT
Malagon, Velure & Yates, Claimant's Attorney
Linsay, Hart, et al, Defense Attorneys
Abatement Order

The Board issued its Order on Review for the above entitled
matter on March 18, 1981. By cover letters dated March 23, 1981
and March 27, 1981, claimant's attorney moved for reconsideration
of that Order on Review.

As the Board has not had sufficient time to give due consid­
eration to this request, we are hereby abating our Order on Review
of March 18, 1981 so appeal time will not run.

IT IS SO ORDERED.

WCB Case No. 79 05270 APRIL 17, 1981

ARNI RAUTIO, CLAIMANT
Tom Hanlon, Claimant’s Attorney
MacDonald, McCallister, et al. Defense Attorney
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation (SAIF) seeks Board review of the Ref­

eree s order which awarded the claimant permanent total disabili
for injury to his heart.

717 
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appeal, SAIF argues the award granted by the Referee is 
excessive or, in the alternative, that claimant has failed to 
prove any injury relaced permanent disability. 

The claimant argues that the Referee's award should be af­
firmed and c~oss appeals, arguing that SAIF, by contending at 
hearing the claimant h3S no injury related disability, was, in 
fact, denying compensability and therefore claimant is entitled to 
an attorney fee for prevailing on the issue of cornpensability. 

We affirm the Referee's order. We find there was no denial 
of cornpensability and .claimant's request for an attorney fee on 
that issue is denied. The claimant is entitled to an attorney fee 
at Board level for prevailing on the SAIF appeal. 

Claimant's attorney is hereby awarded $500 payable by SAIF in 
addition to and not out of claimant's award. 

IT IS SO ORDERED. 

WCB Case No. 78-08643 APRIL 17, 1981 

CLIFFORD RICE, CLAIMANT 
Cater & Johnson., Claimant's Attorneys 
Schwabe, Williamson, et al, Defense Attorneys 
Order on Review 

Reviewed by Board members McCallister and Lewi~-•· 

The employer, Hoffman Construction Co., requests Board review 
of the Referee's Opinion and Order which affirmed the denial of 
Commercial Union Assurance Co. as insurer for H.B.E. Corporation 
and which remanded the claim to SAIF for processing. 

The sole issue is which carrier is responsible for the· claim­
ant's compensable right knee condition from and after May 16, 1978. 

Claimant's right knee was initially injured on January 27, 
1977 when he was working for H.B.E. Corporation when he twisted 
his leg and slipped into a ditch. The claim for that injury was 
closed by Determination Order dated February 14, 1980 which awar­
ded temporary total disability and 10% loss of the leg. There­
after, while employed by Hoffman Construction Company on May 16, 
1978, claimant was again involved in an incident where he tripped 
and fell, again injuring his right knee. 

Appellant contends that the second injury was caused by the 
pre-existing weakness of the knee and that the second injury 
snould be· treated as an aggravation of the 1977 injury t6 his knee 

-718-

On appeal, SAIF argues the award granted by the Referee is
excessive or, in the alternative, that claimant has failed to
prove any injury related permanent disability.

The claimant argues that the Referee's award should be af­
firmed and cross appeals, arguing that SAIF, by contending at
hearing the claimant has no injury related disability, was, in
fact, denying compensability and therefore claimant is entitled
an attorney fee for prevailing on the issue of compensability. to

We affirm the Referee's order. We find there was no denial 
of compensability and claimant's request for an attorney fee on
that issue is denied. The claimant is entitled to an attorney fee
at Board level for prevailing on the SAIF appeal.

Claimant's
addition to and

attorney is hereby awarded $500 payable by SAIF in
not out of claimant's award.

IT IS SO ORDERED.

WCB Case No. 78 08643 APRIL 17, 1981

CLIFFORD RICE, CLAIMANT
Cater & Johnson, Claimant's Attorneys
Schwabe , Williamson, et al. Defense Attorneys
Order on Review

Reviewed by Board members McCallister and Lewis.
The employer, Hoffman Construction Co., requests Board review

of the Referee's Opinion and Order which affirmed the denial of
Commercial Union Assurance Co. as insurer for H.B.E. Corporation
and which remanded the claim to SAIF for processing.

The sole issue is which
ant's compensable right knee

carrier is responsible for the claim 
condition from and after May 16, 1978

Claimant's right knee was initially injured on January 27,
1977 when he was working for H.B.E. Corporation whan he twisted
his leg and slipped into a ditch. The claim for that injury was
closed by Determination Order dated February 14, 1980 which awar­
ded temporary total disability and 10% loss of the leg. There­
after, while employed by Hoffman Construction Company on May 16,
1978, claimant was again involved in an incident where he tripped 
and fell, again injuring his right knee.

Appellant contends that the second injury was caused by the
pre existing weakness of the knee and that the second injury 
snould be treated as an aggravation of the 1977 injury to his knee m
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over the pre-existing damage and that, under Oregon 
law, responsiblity for subsequent compensation rests with claim­
ant's new employer and carrier. 

The Board accepts as fact that evidence which indicates that 
on May 16, 1978 claimant tripped and tell wh~n his foot became . 
caught in the rebar through which he was walking; in the fall, he 
twisted his knee and-once again injured it. The Board, therefore, 
rejects the position that the second injury did not contribute 
even slightly to tt1e causation of the disabling condition_. To the 
contrary, that second injury independently and significantly con­
tributed to the need for a second surgery and the claimant's sub­
sequent disability. The Board concludes that tne Referee cor-

. rectly applied applicable law--tl1e last injurious exposure rule-­
in d~termining that claimant sustained a new injury. 

Upon de novo review, the Soard affirms and ado~ts the Opinion 
and Orcter of the Referee. 

ORDER 

The order of the Referee dated Jul1 16, 1980 is affirmed. 

WCB Case No. 79-06956 APRIL 17, 1981 

BETTY J. WAGNER, CLAIMANT 
Noreen k. Saltveit, Claimant's Attorney 
SAIF Corporation 
Order on Review 

Reviewed by Board members McCallister and Lewis. 

The SAIF Corporation seeks Soard review of the Referee's or­
der wnicn set aside the ~econd Determination Order and remanded 
claimant's psychological condition to it for acceptance and the 
payment of compensation and granted claimant's attorney a fee of 
$1,000 based on the de facto denial. The Board modifies the Ref­
eree's order. 

Claimant's industrial injury involved the left leg. Claimant 
underwent a psychological examination by Dr. Parvaresh in May 
1977, and at that time he diagnosed depressive reaction and 
chronic anxiety tension and indicated that claimant was not inter­
ested in psychological counseling. When seen at the Pain Clinic 
in February 1979 the diagnoses of compensation neurosis and secon­
dary gain were made. The physicians at the clinic felt claimant 
had no motivation to change her situation and her complaints gros­
sly outweighed physical findings. Psychologically her condition 
was r~ted as mild. 
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#
superimposed over the pre existing damage and that, under Oregon
law, responsiblity for subsequent compensation rests with claim­
ant's new employer and carrier.

The Board accepts as fact that evidence which indicates that
on May 16, 1978 claimant tripped and fell when his foot became
caught in the rebar through which he was walking; in the. fall, he
twisted his knee and once again injured it. The Board, therefore,
rejects the position that the second injury did not contribute
even slightly to the causation of the disabling condition. To the
contrary, that second injury independently and significantly con­
tributed to the need for a second surgery and the claimant's sub­
sequent disability. The Board concludes that tne Referee cor­
rectly applied applicable law  tlie last injurious exposure rule   
in determining that claimant sustained a new injury.

Upon de novo review, the Board affirms and adopts the Opinion
and Order of the Referee.

ORDER
The order of the Referee dated July 16, 1980 is affirmed.

WCB Case No. 79 06956 APRIL 17, 1981

BETTY J. WAGNER, CLAIMANT
Noreen k. Saltveit, Claimant’s Attorney
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation seeks Board review of the Referee's or'

der wnicn set aside the second Determination Order and remanded
claimant's psychological condition to it for acceptance and the
payment of compensation and granted claimant's attorney a fee of
$1,000 based on the de facto denial. The Board modifies the Ref
eree's order.

Claimant's industrial injury
underwent a psychological examina
1977, and at that time he diagnos
chronic anxiety tension and indie
ested in psychological counseling
in February 1979 the diagnoses of
dary gain were made. The physici
had no motivation to change her s
sly outweighed physical findings,
was rated as mild.
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July 20, 1979 a second Determination Order granted her 30° 
for 20% loss of lhe left leg and 32° for 10% psychological un­
scheduled disability. 

Claimant came under the care of a psychiatr:st, Dr. Roberts, 
after a family fight in which claimant, as she testified, ran away 
from home, s~ent the night in the woods and, when located, was 
taken to the hospital. In the hospital she was examined b~ Dr. 
Roberts. 

In a report of September 20, 1979 Dr. Roberts indicated that 
a lot of cLaimant's problems stem from her inability to work; this 
forced a dependency upon her husband from.whom she had been sep­
arated for ten years. Dr. Roberts felt the psychological im­
pairment was impossible to rate because she had long-standing 
marital dependency-independency relationship problems. He felt 
claimant needed psychological care. By report of January 22, 1980 
Dr. Roberts opined that the injury was a partial contributing fac­
tor to claimant's psychological condition. 

The Board finds that claimant's psychological condition is 
compensable even though most of claimant's problems stem from a 
long-standing situation. However, Dr. Roberts' finding Lhat 
claimant's injury-related psychological problems stemmed from her 
inability to work, thus forcing her to depenC on her estranged 
husband, is n6t totally supported by the medical evidenc~. Claim­
ant was released to return to work, and her inability to work ar­
ises from her own lack of motivation, with some element of compen­
sation neurosis. The Board also concurs with the Pain Clinic per­
sonnel who.felt that claimant would, as long as her claim remained 
unsettled, use her situation as a means of financial security. 

The record, taken as a whole, indicates that the psycholog­
ical counseling should be provided to claimant as recommended by 
Dr. Roberts. However, this counseling can De provided under_ the 
provision of ORS 656.245. The Pain Clinic repdrt seems to indi~ 
cat~ claimant's -condition was psychologically stable and they 
rated her impairment as mild. Claimant is, however, entitled to 
on-going psychological care to be proiided by ihe SAIF Corporation 
as claima~t•s psychological condition was stable when discharged 
from the Pain Clinic. We find that the issuance of the second De­
termination Order and the rating of claimant's extent of disabil­
ity for that psychological condition were proper at that time. 

On the SAIF's contention that the Referee's award of attorney 
fee was excessive and contrary to law, the Board finds that the 
fee granted was high but not contrary to law. Claimant's attorney 
argues that the fee was fair as two he.arings were held and the 
case was complicated. The Board notes that the second hearing was 
required because two medical reports were not in evidence or 
available at the first hearing which required a second session. 
The issue of the compensability of claimant's psychological condi­
ti.on wa~. not particularly complex as the only medical evidence 
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On July 20, 1979 a second Determination Order granted her 30®
for 20% loss of the left leg and 32® for 10% psychological un­
scheduled disability.

Claimant came under the care of a psychiatrist. Dr. Roberts, 
after a family fight in which claimant, as she testified, ran away 
from home, spent the night in the woods and, when located, was 
taken to the hospital. In the hospital she was examined by Dr.
Rober ts.

forced
arated

In a report of September 20, 1979 Dr. Roberts indicated that
a lot of claimant's problems stem from her inability to work; this

a dependency upon her husband from whom she had been sep  
for ten years. Dr. Roberts felt the psychological im­

pairment was impossible to rate because she had long standing
marital dependency independency relationship problems. He felt 
claimant needed psychological care. By report of January 22, 1980
Dr. Roberts opined that the injury was a partial contributing fac­
tor to claimant's psychological condition.

The Board finds that claimant's psychological condition is
compensable even though most of claimant's problems stem from a
long standing situation. However, Dr. Roberts' finding that
claimant's injury related psychological problems stemmed from her
inability to work, thus forcing her to depend on her estranged
husband, is not totally supported by the medical evidence. Claim­
ant was released to return to work, and her inability to work ar­
ises from her own lack of motivation, with some element of compen­
sation neurosis. The Board also concurs with the Pain Clinic per­
sonnel who felt that claimant would, as long as her claim remained
unsettled, use her situation as a means of financial security.

The record, taken as a whole, indicates that the psycholog­
ical counseling should be provided to claimant as recommended by
Dr. Roberts. However, this counseling can oe provided under the
provision of ORS 656.245. The Pain Clinic report seems to indi­
cate' claimant's condition was psychologically stable and they
rated her impairment as mild. Claimant is, however, entitled to
on going psychological care to be provided by the SAIF Corporation
as claimant's psychological condition was stable when discharged
from the Pain Clinic. We find that the issuance of the second De­
termination Order and the rating of claimant's extent of disabil­
ity for that psychological condition were proper at that time.

On the SAIF's cont 
fee was excessive and c
fee granted was high bu
argues that the fee was 
case was complicated,
required because two me
available at the first 
The issue of the compen
tion was, not particular

ention that the Referee's award of attorney
ontrary to law, the Board finds that the
t not contrary to law. Claimant’s attorney
fair as two hearings were held and the

The Board notes that the second hearing was 
dical reports were not in evidence or
hearing which required a second session, 
sability of claimant's psychological condi  
ly complex as the only medical evidence
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dealing with causation was two reports from Dr. Roberts. There­
fore, the board ~oncluaes th~t the Referee's award of $1,600 to 
claimant's attorney for prevailing on the ae facto denial is ex­
cessive and will be modified accordingly. 

ORDER 

The order of the Referee dated September JO, 1980 is modified. 

The second Determination Order is reinstated in its entirety. 

Claimant is entitled to psychological care anrl counseling un-
der the provisions of ORS 656.245. 

The attorney• fee granted by the Referee is reduced to $800. 
Claimant's attorney is granted ar1 attorney fee at the Board level 
in the sum of $300, payable by the SAIF Corporation. 

WCB Case No. 79-08496 

TOM MOORE, CLAIMANT 
Peter Hansen, Claimant's Attorney 
Mary Danford, Defense Attorney 
Order on Reconsideration 

APRIL 20, 1981 

The employer, by and through its attorney, requested the 
Board reconsider its Order on Review of February 17, 1980. ~ased 
upon this motion for reconsideration, the Board issued an Crder of 
Abatement on March 13, 1981. 

The Board has now fully reconsidered its Order on Review and 
finds that the employer 1 s motion is generally un1Jersuasi ve. C:i 
the single issue oL the Board's failure to offset the te~2orary 
total disability compensation ordered by sums earned during voca­
tional rehabilitation, our order will be modified accordingly. 

ORDER 

Tne Workers' Compensation Department is hereby ordered to re­
imburse claimant for his expenditures of tuition, •mileage, etc., 
while he was attending machinist school. Th0 carrier is to paJ 
claimant compensation for temporary total disability where appro­
priate and temporary partial disability compensation pursuant to 
OAR 436-61-052(i). The carrier ~ay apply for reimburseable te~­
porary total disability compensation from the Department. · 

The remainder of our Order on Review and the Amended Order of 
March 10, 1981 are hereby reaffirmed and republished. 
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dealing with causation was two reports from Dr. Roberts. There­
fore, the board concludes that the Referee's award of $1,600 to
claimant's attorney for prevailing on the ae facto denial is ex­
cessive and will be modified accordingly.

ORDER
The order of the Referee dated September 30, 1980 is modified
The second Determination Order is reinstated in its entirety.

Claimant is entitled to psychological care and counseling un­
der the provisions of ORS 656.245.

The attorney fee granted by the Referee is reduced to $800.
Claimant's attorney is granted an attorney fee at the Board level
in the sum of $300, payable by the SAIF Corporation.

WCB Case No. 79 08496 APRIL 20, 1981

TOM MOORE, CLAIMANT
Peter Hansen, Claimant’s Attorney
Mary Danford, Defense Attorney
Order on Reconsideration

The employer, by and through its attorney, requested the
Board reconsider its Order on Review of February 17, 1980. based 
upon this motion for reconsideration, the Board issued an Order of
Abatement on March 13, 1981.

The Board has now fully reconsidered its Order on Review and
finds that the employer's motion is generally unpersuasive. On
the single issue of the Board's failure to offset the temporary
total disability compensation ordered by sums earned during voca­
tional rehabilitation, our order will be modified accordingly.

ORDER
Tne Workers' Compensation Department is hereby ordered to re­

imburse claimant for his expenditures of tuition, mileage, etc.,
while he was atcending machinist school. The carrier is to pay
claimant compensation for temporary total disability where appro­
priate and temporary partial disability compensation pursuant to
OAR 436 61 052(2). The carrier may apply for reimburseable tem­
porary total disability compensation from the Department.

The remainder of our Order on Review and the Amended Order of
March 10, 1981 are hereby reaffirmed and republished.
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WCB Case No. 19-07311 APRIL 20, 1981 

MRS. WILLIAM SHIPMAN, CLAIMANT 
Deane Sterndale Bennett, Clai~ant's Attorney 
Rankin, McMurray, et al, Defense Attorney 
Order on Reyiew 

Reviewed by Board members Barnes and McLallister. 

The employer seeks Board review of the Refer2e's order which 
granted the decedent 1 s widow an award of 60% unscheduled disa­
bility. The employer contends that the award granted is exces­
sive, and we agree. 

Dr. Grewe rated claimant's physical impairment for his low 
back injury at 20% which was the award granted by the first Deter­
mination Order. He last examined claimant on December 10, 1979 at 
which time claimant's chief complaints were upper trunk and arm 
problems. Dr. Grewe diagnosed possible carpal tunnel syndrome, 
possible thoracic outlet syndrome associated with increased muscle 
tension and associated cervical strain with occipital neuralgia 
headaches. None of these diagnosed conditions were causally rela­
ted by the doctor to claimant's industrial back injury. The doc­
tor remarked that the "low back residuals are surprisingly few 
considering the amount of paralysis he had initially." 

At the time of his death, claimant was 40 years of age with 
an 8th grade education. He had only a 5th grade reading ability 
but did have good mechanical aptitudes. Claimant's past work ex­
perience was metal sorter for a junk yard, furnace operator, 
general laborer, offbearer and nyster driver. The information 
provided by the Callahan Center indicates claimant was physically 
capable of light to medium wo~k but no bending, stooping or twis­
ting. He could lift 50 pounds occasionally and not over 25 pounds 
repetitively. 

The criteria for determining unscheduled disability is the 
permanent loss of wage earning capacity. ORS 656.214(5) states, 
in part: 

"Earning capacity is the ability to obtain and hold 
gainful employment in the broad field of general occupa­
tions, taking into consideration such factors as age, 
education, training, skills and work experience." 

Based on this criteria and the medical evidence before us, 
the Board finds that claimant, at the time of his death, WdS en­
titled to an award of 40% unscheduled disability which would ade­
quately compensate him for his loss of wage earning capacity. 
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WCB Case No. 79 07371 APRIL 20, 1981

MRS. WILLIAM SHIPMAN, CLAIMANT
Beane Sterndale Bennett, Claimant’s Attorney
Rankin, McMurray, et al. Defense Attorney
Order on Review

Reviewed by Board members Barnes and McCallister.

The employer seeks Board review of the Referee's order which
granted the decedent's widow an award of 60% unscheduled aisa 
bility. The employer contends that the award granted is exces­
sive, and we agree.

Dr. Grewe rated claimant's physical impairme
back injury at  0% which was the award granted by
mination Order. He last examined claimant on Dec
which time claimant's chief complaints were upper
problems. Dr. Grewe diagnosed possible carpal tu
possible thoracic outlet syhdrome associated with 
tension and associated cervical strain with occip
headaches. None of these diagnosed conditions we
ted by the doctor to claimant’s industrial back i
tor remarked that the "low back residuals are sur
considering the amount of paralysis he had initia

nt for his low
the first Deter  

ember 10, 1979 at
trunk and arm 

nnel syndrome,
increased muscle

ital neuralgia
re causally rela 
njury. The doc 
prisingly few 
lly."

At the time of his death, claimant was 40 years of age with
an 8th grade education. He had only a 5th grade reading ability
but did have good mechanical aptitudes. Claimant's past work ex­
perience was metal sorter for a junk yard, furnace operator,
general laborer, offbearer and nyster driver. The information
provided by the Callahan Center indicates claimant was physically
capable of light to medium work but no bending, stooping or twis­
ting. He could lift 50 pounds occasionally and not over 25 pounds
repetitively.

The criteria for determining unscheduled disability is the 
permanent loss of wage earning capacity. ORS 656.214(5) states, 
in part;

"Earning capacity is the ability to obtain and hold 
gainful employment in the broad field of general occupa­
tions, taking into consideration such factors as age,
education, training, skills and work experience."

Based on this criteria and the medical evidence before us,
the Board finds that claimant, at the time of his death, was en­
titled to an award of 40% unscheduled disability which would ade­
quately compensate him for his loss of wage earning capacity.

m
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ORDER 

The order of the Referee dated June 20, 19~0 is modified. 

Claimant is hereby granted an award of 128° for 40% un­scheduled disability. This award is in lieu of the award granted 
by the Hef eree. 

WCH Case No. 1R-0366A 
WCR C~se No.· ?R-05218 

GUS BARLAS, CLAIMANT 
P.vohl MRlar,on, ClRimant's Atto;ney 

fiPHIL ?i, 19R1 

Schwabe, WilliRmson, et Rl, Defense Attorney 
Order on ReconRider~tion 

By letter dated April 17, 1981, claimunt's attorne~, entered a Motion for Heconsideration of the Board's Oru~r on keview dated 
March 30, 1981. It is claimant's contention th.:.t his psycnolo'.:l­ical condition is compensable and renders him permanently and to­
tally disabled. 

Tne Board, after givin~ due consideration to claimant's mo­
tion, affirms its prior decision. The ooard's Order on H12view 
dated March 30, 1~81 is reaffirmed and ratified. 

IT IS SO ORDERED. 

WCB Case No. 79-08349 APRIL 21, 1981 

DOUGLAS DOOLEY, CLAIMANT 
Malagon, Velure & Yate~. Claimant's Attorney 
SAIF Corporation 
Order on Review 

Reviewed by Board members McCallister and Lewis. 

The SAIF Corporation (SAIF} seeks Bodrd review of _the Ref­
eree's order which remanded claimant's claim for aggr3vation for 
processing and payment of benefits as a compensable claim and which awarded attorney's fees to claimant's attorney for prevail-
ing on the claim. 
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. ORDER

Claimant is hereby granted an award of 128° for 40% un­
scheduled disability. This award is in lieu of the award granted
by the Referee.

The order of the Referee dated June 20, 19B0 is modified.

WCB Case No'. 7B 0366B
WCB Case No.' 78 0521 8

ftPHIL 21, 1981

GUO BARLAS, CLAIMANT
Rvohl Mala/^on, Claimant's Attorney
Schwabe, Williamson, et al, Defense Attorney
Order on Reconsideration

By letter dated April 17, 1981, claimant's attorney entered a
Motion for Reconsideration of the Board's Oru^r on Review dated
March 30, 1981. It is claimant's contention that his psycnolog 
ical condition is compensable and renders him permanently and to­
tally disabled.

Tne Board, after giving due consideration to claimant's mo­
tion, affirms its prior decision. The Board's Order on i<eview
dated March 30, 1981 is reaffirmed and ratified.

IT IS SO ORDERED.

WCB Case No. 79 08349 APRIL 21, 1981

DOUGLAS DOOLEY, CLAIMANT
Malagon, Velure & Yates, Claimant's Attorney
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation (SAIF) seeks Board review of the Ref­

eree's order which remanded claimant's claim for aggravation for
processing and payment of benefits as a compensable claim and 
which awarded attorney's fees to claimant's attorney for prevail
ing on the claim.
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contends that claimant's headaches were not caus­
ally related to his compensable 1977 injury and, as such do not 

qualify for the provision of medical services under ORS 656.245. () 

App~llant further contends that the claimant's Aggravation Appli-

cat~on, ~ated Se~te~ber 26, 1979 did not constitute an aggravation 
claim which the ~Air should have processed. Appellant asks that 

the Referee~s award of attorney's fees, awarded for prevailing on 
an aggravation claim which was denied de facto, be rescinded. 

The issues are compensability of an aggravation claim and re­
lated medical services claimed under ORS 656.245 and attorney fees. 

Claimant was compensably injured on September 3, 1977 when he 

struck his head on a metal bar under a conveyor belt while working 
for Agripac. In tnat accident, he was rendered unconscious and 

sustained head trauma and scalp laceration. The claim was closed 
by Determination Order dated November 3, 1977 which grantee tire 
loss benefits for six days in September of 1977. 

A claim for aggravation was filed on September 26, 1979 to 
which was attached a medical report dated August 31, 1979. At the 
time the claim was filed with SAIF, no time loss had been auth­

orized or claimed. The claim was neither accepted, rejected, nor 
acknowledged by the insurer. 

1. Compensability of the Aggravation Claim and Entitlement to 
Payment of Medical expenses under ORS GS6.245. 

Applellant argues that the medical evidence did not ade­
quately support a finding of a causal relationship_between_t~e 
claimant's headaches and associated symptoms and his 1977 lnJury. 
There is no evidence of an intervening head injury. Claimant tes­
tified that he began seeing his treating doctor in November of 
1977 regarding the headaches. Or. Paul Jones, the neurologist who 

evaluated claimant on October 8, 1979 concluded that claimant's 
headaches were "post-traumatic." In considering the evidence as a 

whole--including lay testimony, Dr. Abel's report and Dr. Jones' 
report--the Referee concluded that the claimant had e~tablished a 
worsening of his original injuries. 

Upon de novo review, the Board accepts and adopts the find­
ings and conclusions of the Referee concerning compensability of 

the claimant's condition and related medical expenses. 

II. Sufficiency of the September 26, 1979 Claim for Aggravation. 

Appellant argues that the Court has held in Silsby v. SAIF, 

39 Or. App. 555 (1979), that the triggering event for failu~e to 

process a claim is me~ical verification ~h~ch s~a~es there_1s a 
worsened condition arising out of the or1g1nal.1nJury or dlsease. 
What the Court actually said in Silsby is that: 
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Appellant contends that claimant’s headaches were not caus­
ally related to his compensable 1977 injury and, as such, do not
qualify for the provision of medical services under ORS 656.245.
Appellant further contends that the claimant's Aggravation Appli­
cation, dated September 26, 1979 did not constitute an aggravation
claim which the SAI? should have processed. Appellant asks that
the Referee's award of attorney's fees, awarded for prevailing on
an aggravation claim which was denied de facto, be rescinded.

The issues are compensability of an aggravation claim and re­
lated medical services claimed under ORS 656.245 and attorney fees

Claimant was compensably injured on September 3, 1977 when he
struck his head on a metal bar under a conveyor belt while working
for Agripac. In tnat accident, he was rendered unconscious and
sustained head trauma and scalp laceration. The claim was closed
by Determination Order dated November 3, 1977 which granteo time
loss benefits for six days in September of 1977,

A claim for aggravation was filed on September 26, 1979 to
which was attached a medical report dated August 31, 1979. At the
time the claim was filed with SAIF, no time loss had been auth­
orized or claimed. The claim was neither accepted, rejected, nor
acknowledged by the insurer.

I. Compensability of the Aggravation Claim and Entitlement to
Payment of Medical expenses under ORS 656.245.

Applellant argues that the medical evidence did not ade­
quately support a finding of a causal relationship between the
claimant’s headaches and associated symptoms and his 1977 injury.
There is no evidence of an intervening head injury. Claimant tes­
tified that he began seeing his treating doctor in November of
1977 regarding the headaches. Dr. Paul Jones, the neurologist who 
evaluated claimant on October 8, 1979 concluded that claimant's
headaches were "post traumatic." In considering the evidence as a
whole  including lay testimony. Dr. Abel's report and Dr. Jones'
report  the Referee concluded that the claimant had established a
worsening of his original injuries.

Upon de novo review, the Board accepts and adopts the find­
ings and conclusions of the Referee concerning compensability of
the claimant's condition and related medical expenses,
II. Sufficiency of the September 26, 1979 Claim for Aggravation.

Appellant argues that the Court has held in SiIsby v. SAIF,
39 Or. App. 555 {1979), that the triggering event for failure to
process a claim is medical verification which states there is a
worsened condition arising out of the original.injury or disease.
What the Court actually said in SiIsby is that:
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••• the apparent intent of ORS 656.273(6), combined with 
the penalty provisions, is not to establish the sub­
stantive rights of the claimant to compensability as of 
a certain date, but to insure prorapt payments of interim 
support to a worker who has filed a claim for aggrava­
tion, pending final determination of cornpensability of 
the claim. 

* * * 
" •.. Unless such verification flies in the face of other 
evidence sufficient to make the verification inherently 
incredible, the carrier's duty to pay commences, and 
failure to pay (or deny the claim) will expose the car­
rier to the possibility of penalties after 14 days." 

Appellant contends that the doctor's report in this case dated 
August 31, 1979 was 11 inherently incredible" simply because it in­
cluded mention that the claimant felt his complaints were related 
to his on-th-=-j ob injury of September 19 7·7. The Board disagrees. 
The report was signed by Dr. David J. Abel, the physician and sur­
geon who first saw claima~t for his industrial 
injury three days after his 1977 accident. Clearly, Dr. Abel saw 
claimant's complaints as related to the 1977 injury, as evidenced 
by his request that the claim b~ reopened. Absent other evidence 
which ~ould show that Dr. Abel's verification flies in the face of 
reality, it should be accepted as a valid medical verification of 
the attached claim for aggravation. No other evidence exists to 
controvert Dr. Abel's verification. 

While it mignt be argued that Dr. Abel's August 31, 1979 re­
port--standing alone--merely sought authorization for the provi­
sion of medical services under ORS 656.245, his report did satisfy 
the requirements of ORS 656.273(3) for the filing of an aggrava­
tion claim, which states: 

"A physician's report indicating a need for further med­
ical services or additional compensation is a claim for 
aggravation." -(emphasis added) 

Thus, Dr. Abel 1 s report by itself is sufficient to satisfy the 
statutory requirements for the filing of a claim for aggravation. 
The fact that time loss was not authorized in no way detracts from 
the sufficiency of the report as a valid aggravation claim. 

It should be noted that since 1975 there has been no statu­
tory requirement that a physician's report show a "worsening" of a 
claimant's condition in the claim itself. The applicable statute 
was amended in 1£75 to require a lesser standard. The pre-lY75 
statute required that "the.claim for aggravation must be supported 
by a w~itten opinion from a physican thnt there are reasonable 
grounds for the claim ••• " This is no longer required. 
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"...the apparent intent of ORS 656. 73(6), combined with
the penalty provisions, is not to establish the sub­
stantive rights of the claimant to compensability as of
a certain date, but to insure prompt payments of interim
support to a worker who has filed a claim for aggrava­
tion, pending final determination of compensability of
the claim.
* * *

"...Unless such verification flies in the face of other
evidence sufficient to make the verification inherently
incredible, the carrier's duty to pay commences, andfailure to pay (or deny the claim) will expose the car­
rier to the possibility of penalties after 14 days,"

Appellant contends that the doctor *s report in this case dated
August 31, 1979 was "inherently incredible" simply because it in­
cluded mention that the claimant felt his complaints were related
to his on-the-job injury of September 1977. The Board disagrees.
The report was signed by Dr. David J. Abel, the physician and sur­
geon who first saw claimant for his industrial
injury three days after his 1977 accident. Clearly, Dr. Abel sawclaimant's complaints as related to the 1977 injury, as evidenced
by his request that the claim be reopened. Absent other evidencewhich would show that Dr. Abel's verification flies in the face of
reality, it should be accepted as a valid medical verification of
the attached claim for aggravation. No other evidence exists to
controvert Dr. Abel's verification.

While it might be argued that Dr. Abel's August 31, 1979 re-
port--standing alone--merely sought authorization for the provi­
sion of medical services under ORS 656. 45, his report did satisfy
the requirements of ORS 656. 73(3) for the filing of an aggrava­
tion claim, which states:

"A physician's report indicating a need for further med­
ical services or_ additional compensation ^ a claim for
aggravation." (emphasis added)

Thus, Dr. Abel's report by itself is sufficient to satisfy the
statutory requirements for the filing of a claim for aggravation.
The fact that time loss was not authorized in no way detracts from
the sufficiency of the report as a valid aggravation claim.

It should be noted that since 1975 there has been no statu­tory requirement that a physician's report show a "worsening" of a
claimant's condition in the claim itself. The applicable statute
was amended in 1S75 to require a lesser standard. The pre-1975
statute required that "the claim for aggravation must be supported
by a written opinion from a physican that there are reasonable
grounds for the claim..." This is no longer required.
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indicated in Silsby, supra, a distinction must be made be­
tween the mere filing of a claim for aggravation, and the proving 
of a claim for aggravation. The former requires only that the 
physician 1 s report indicate a need for further medical services or 
additional compensation; the latter requires proof of a worsened 
condition arising out of the original injury where any increased 
award is sought. 

The Board concludes that the September 26, 1979 clai~ for a9-
gravation supported by Or. Abel 1 s medical verification was, in 
fact, a valid claim; that the insurer unreasonably failed to a~­
cept or deny it; and had any time loss benefits been payable, it 
would have been subject to.penalities authorized by ORS 656.262(8). 

II. Entitlement to Attorney Fees for Prevailing on a Denied Ag­
gravation Claim. 

The Board concludes, from a review of the record, that the 
.insurer unreasonably failed to accept or deny the claim for ag­
gravation within the time allowed by law or at all. The Board 
further concludes that such failure constituted a de factor denial 
of the claim and that an award of attorney fees, pursuant to OAR 
83-47-020 is appropriate. 

ORDER 

The order of the Referee dated August 11, 1980 is affirmed. 

Claimant's attorney is hereby granted the sum of $300 for his 
services at this Board review, payable by SAIF Corporation. 

WCB Case No. 79-06123 APRIL 21, 1981 

MAURIC~ L. EDWARDSON, CLAIMANT 
Bloom, Ruben, et al, Claimant's Attorney 
SAIF Corporation 
Order on Review 

Reviewed by the Board en bane. 

The SAIF Corporation seeks Board review of the referee's 
order which remanded claimant's.heart condition claim to it for 
acceptance and payment of compensation due. 

The majority of the Board, after de novo review, affirms and 
adopts the Opinion and Order of the Referee. 
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As indicated in SiIsby, supra, a distinction must be made be­
tween the mere filing of a claim for aggravation, and the proving 
of a claim for aggravation. The former requires only that the
physician's report indicate a need for further medical services or
additional compensation; the latter requires proof of a worsened
condition arising out of the original injury where any increased
award is sought.

The Board concludes that the September 26, 1979 claim for ag­
gravation supported by Dr. Abel's medical verification was, in
fact, a valid claim; that the insurer unreasonably failed to ac­
cept or deny it; and had any time loss benefits been payable, it
would have been subject to.penalities authorized by ORS 656.262(8)

II. Entitlement to Attorney Fees for Prevailing on a Denied Ag­
gravation Claim.

The Board concludes, from a review of the record, that the
insurer unreasonably failed to accept or deny the claim for ag­
gravation within the time allowed by law or at all. The Board 
further concludes that such failure constituted a de factor denial
of the claim and that an award of attorney fees, pursuant to OAR 
83 47 020 is appropriate.

ORDER
The order of the Referee dated August 11, 1980 is affirmed.
Claimant's attorney is hereby granted the sum of $300 for his 

services at this Board review, payable by SAIF Corporation.

WCB Case No. 79 06123 APRIL 21, 1981
MAORICR L.' EDWARDSON, CLAIMANT
Bloom, Ruben, et al, Claimant’s Attorney
SAIF Corporation
Order on Review

Reviewed by the Board en banc.
The SAIF Corporation seeks Board review of the referee's

order which remanded claimant*s,heart condition claim to it for
acceptance and payment of compensation due.

The majority of the Board, after de novo review, affirms and 
adopts the Opinion and Order of the Referee.
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The order of the Referee dated May 2, 19bG is affirmed. 

Claiman~'s attorney is hereby gr~nted the sum of $350 for his 
services at this Board review, payable by SAIF Corporation. 

·I respectfully dissent from the majority of the Board as 
fellows: 

. I would reverse the Referee and reinstate the denial issued 
by GAIF. 

I find the opinion of or. Kloster the most persuasive of all 
the medical evidence in the record. 

WCB Case No. 80-04669 

GERALDINE EVANS, CLAIMANT 

u} .' /,\1/~,/; ! 
1/Lu/4'1!--~ lit- ✓ (.a_(_:U~:J 
~Robert L. McCalli ster / 

Board Member 

APRIL 21, 1981 

Pozzi, Wilson, et al, Claimant's Attorneys 
SAIF Corporation 
Order on Review 

Reviewed by Board members McCallister and Lewis. 

The SAIF Corporation (SAIF) seeks Board review of the Ref­
eree1s order which remanded claimant 1s aggravation claim to it tor 
acceptance and the payment of benefits as required by law, com­
mencing around June 15, 1980. We reverse. 

The medical evidence does not establish a valid claim for ag­
gravation. There was no authorized time loss because of an in­
ability to work. Claimant merely went to the doctor and a cast 
was put on. There is no proof that claimant could not return and 
perform her job as a proofreader with her arm in a cast. Claimant 
did not return to work because she was fired. The medical reports 
do not indicate~ need for medical services beyond the casting of 
her ari nor any request for "additional compensation" pursuant to 
656.273(3). Therefore, th_e denial is3ued by the SAIF Corporati0n 
is affirmed. 

-727-
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Claimant's attorney is hereby granted the sum of $350 for his 
services at this Board review, payable by SAIF Corporation.

I respectfully dissent from the majority of the Board as
follows: *

I would reverse the Referee and reinstate the denial issued 
by SAIF.

I find the opinion of Dr. Kloster the most persuasive of all 
the medical evidence in the record.

ORDER
The order of the Referee dated May 2 19fa0 is affirmed.

^Robert L. McCallister
Board Member

WCB Case No. 80 04669 APRIL 21, 1981

GERALDINE EVANS, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attorneys
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.

The SAIF Corporation (SAIF) seeks Board review of the Ref­
eree's order which remanded claimant's aggravation claim to it for
acceptance and the payment of benefits as required by law, com­
mencing around June 15, 1980. We reverse.

The medical evidence does not establish a valid claim for ag­
gravation. There was no authorized time loss because of an in­
ability to work. Claimant merely went to the doctor and a cast 
was put on. There is no proof that claimant could not return and
perform her job as a proofreader with her arm in a cast. Claimant
did not return to work because she was fired. The medical reports
do not indicate a need for medical services beyond the casting of
her arm nor any request for "additional compensation" pursuant to
656.273(3). Therefore, the denial issued by the SAIF Corporation
is affirmed.
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The order of the Referee dated October 23, 1980 is reversed. 

The denial of September 18, 1980 is affirmed. 

WCB Case No. 79-09713 APRIL 21, 1981 

RANDY HOWERTON, CLAIMANT 
Michael Strooband, Claimant's Attorney 
SAIF Corporation 
Order on Review 

Reviewed by Board members Mccallister and Lewis. 

The SAIF Corporation (SAIF) seeks Board review of the Ref­
eree's order which granted 50% loss of claimant's left forearm as 
a scheduled injury in lieu of the 1978 award of 10% loss of the 
forearm and which awarded a penalty of 25% and attorney'2 fees for 
SAIF's unreasonable delay in the payment of time loss for the per­
iod from November 13, 1979 to· December 19, 1979. 

SAIF finds no fault with the Referee's findings but ·contends 
that his conclusion as to the extent of the claimant's disability 
on his aggravation claim is excessive and further contends that 
the penalty and fees assessed for its delay are also excessive. 
The Board disagrees. 

The record clearly shows tnat a substantial worsening of 
claimant's left wrist condition had occurr~d between the time of 
the July 1978 and August 1978 medical reports which were the basis 
of the first Opinion and Order, dated January 29, 1979, which af­
firmed the Determination Order's award of 10% loss of the forearm, 
and the final closing evaluati6n date~ April 28, 1980, which was 
the basis of the Referee's award of 50% loss of the forearm. 

Appellant contends that no vindictive intent surrounaed 
SAIF's delay in payment of more than a month's time loss ~ene­
fits. An unjustified delay of nearly sixty days in the payment of 
benefits designed to assure an income for the provision of the 
necessities of life to a worker who has been compensably injured 
is, on its face, unreasonable as contemplated by Oregon statutes. 
Such delays are to be discouraged: thus the imposition of penal­
ties and fees. 
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ORDER
The order of the Referee dated October 23, 1980 is reversed.

The denial of September 18, 1980 is affirmed.

the Ref 
foreatm as

WCB Case No. 79 09713 APRIL 21, 1981

RANDY HOWERTON, CLAIMANT
Michael Stroohand, Claimant's Attorney
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation (SAIF) seeks Board review of

eree's order which granted 50% loss of claimant's left
a scheduled injury in lieu of the 1978 award of 10% loss of the
forearm and which awarded a penalty of 25% and attorneyfees for
SAIF's unreasonable delay in the payment of time loss for the per­
iod from November 13, 1979 to December 19, 1979.

SAIF finds no fault with the Referee's findings but contends
that his conclusion as to the extent of the claimant's disability
on his aggravation claim is excessive and further contends that
the penalty and fees assessed for its delay are also excessive.
The Board disagrees.

The record clearly shows tnat a substantial worsening of
claimant's left wrist condition had occurred between the time of
the July 1978 and August 1978 medical reports which were the basis 
of the first Opinion and Order, dated January 29, 1979, which af­
firmed the Determination Order's award of 10% loss of the forearm,
and the final closing evaluation dated April 28, 1980, which was 
the basis of the Referee's award of 50% loss of the forearm.

Appellant contends that no vindictive intent surrounoed
SAIF's delay in payment of more than a month's time loss bene­
fits. An unjustified delay of nearly sixty days in the payment of
benefits designed to assure an income for the provision of the
necessities of life to a worker who has been compensably injured
is, on its face, unreasonable as contemplated by Oregon statutes.
Such delays are to be discouraged; thus the imposition of penal­
ties and fees.
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Board, after de novo revi"ew, affirms and adopts the Opin­
ion and Order of the Referee. 

ORDER 

The order of the Referee dated May 22, 1980 is affirmed. 

Attorney's fees in the sum of $500 are awarded to claimant's 
attorney to be paid by SAIF in addition to and not out of any com­
pensation payable to claimant. 

WCB Case No. 80-03070 

ELLIS HUNSAKER, CLAIMANT 
Benton Flaxel, Claimant's Attorney 
SAIF Corporation 
Order on Review 

APRIL 21, 1981 

Reviewed by Board members Mccallister and Lewis. 

The employer seeks Board review of the Referee's order which 
remanded claimant's claim for a.left knee condition to it for ac­
ceptance and payment of compensation to which claimant is entitled. 

The issue before us is compensability. 

The employer contends that claimant's condition is the result 
of an off-the-job incident. There is no dispute that claiman~•s 
condition became disabling as a result of rising from his chair 
and experiencing his knee give way on or about March 9, 1980. 
What claimant must prove is a causal connection between his em­
ployment and the disabling condition. He must show that the 
incident of March 9, was a natural consequence of his condition of 
employment. 

Claimant's credible testimony and the rnedicnl documentation 
support the finding that claimant sustained "mini traumas" from 
1966 to May 1978 while working on the planer chain. Claimant has 
also shown that from 1978 to March 1980 he frequently "aggravated" 
his knee condition by squatting, walking and climbing on the job. 
There was apparently no "injury" per se on March 9 to cause his 
disabling condition. Claimant's knee merely gave way. we find 
this evidence persuasive that the incident at home was causally 
connected to his employment. The mini traumas suffered at work 
resulted in claimant's weakened knee condition; his "injury" at 
home was a natural consequence of his employment. The Referee's 
order should be affirmed. 

-729-

The Board, after de novo review, affirms and adopts the Opin­
ion and Order of the Referee,

ORDER
The order of the Referee dated May 22, 1980 is affirmed.
Attorney's fees in the sum of $500 are awarded to claimant s

attorney to be paid by SAIF in addition to and not out of any com­
pensation payable to claimant.

WC B C a se
EL LI S HUN S AKE R » C LA
Be nt 0 n F 1 a xe 1 C 1 ai
SA IE Cor P 0 ra t i 0 n
0 r de r on R e vi e w

Case No. 80 03070 APRIL 21, 1981

Reviewed by Board members McCallister and Lewis.

The employer seeks Board review of the Referee's order which
remanded claimant's claim for a.left knee condition to it for ac­
ceptance and payment of compensation to which claimant is entitled

The issue before us is compensability.
The employer contends that claimant’s condition is the result 

of an off the job incident. There is no dispute that claimant's
condition became disabling as a result of rising from his chair 
and experiencing his knee give way on or about March 9, 1980.
What claimant must prove is a causal connection between his em­
ployment and the disabling condition. He must show that the
incident of March 9, was a natural consequence of his condition of
employment.

Claimant's credible testimony and the medical documentaltion
support the finding that claimant sustained "mini traumas" from 
1966 to May 1978 while working on the planer chain. Claimant has
also shown that from 1978 to March 1980 he frequently "aggravated"
his knee condition by squatting, walking and climbing on the job.
There was apparently no "injury" per se on March 9 to cause his
disabling condition. Claimant's knee merely gave way. We find
this evidence persuasive that the incident at home was causally
connected to his employment. The mini traumas suffered at work
resulted in claimant's weakened knee condition; his "injury" at
home was a natural consequence of his employment. The Referee's
order should be affirmed.
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The order of the Referee dated Septe~ber 22, 1980 is affirmed. 

Claimant's attorney is hereby granted the sum of $150 for his 
services at this Board review, payable by the SAIF Corporation. 

WCB Case No. 80-00797 APRIL 21, 1981 

KATHY LARSEN, CLAIMANT 
Welch, Bruun & Green, Claimant's Attorney 
Lang, Klein, et al, Defense Attorneys 
Order on Reconsideration 

By letter dated April 13, 1981, the claimant's att0rney re­
quested the Board to reconsider its Order on xeview of March 20, 
19 81. 

After giving due consideration to this request, the Board ad­
heres to its prior Order on Review. The Order on Review dated 
March 20~ 1981 is hereby reaffirmed and ratified. 

IT IS SO ORDERED. 

WCB Case No. 79-09367 APRIL 21, 1981 

JAMES MASON, CLAIMANT 
Welch, Bruun & Green, Claimant's Attorneys 
Lang, Klein, et al, Defense Attorneys 
Order on Review 

Reviewed by Board members Mccallister and ~ewis. 

The claimant seeks Board review of the Referee's order which 
.reversed the employer's denial of any further responsibility for 
compensation for permanent partial disability, but sustained the 
denial of compensation claimed and medical bills from September 
10, 1979 to October 15, 1979 granted claimant compensation for 16° 
for 5% unscheduled disability and affirmed the Determination Order 
relating to the industrial injury of October 15, 1979. Claimant 
contends he is entitled to compensation for temporary total dis­
ability, a greater award of permanent partial disability and pen­
alties and attorney fees. The employer contends claimant is not 
entitled to any award of permanent partial disability. We modify 
the Referee's order. 

-730-
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ORDER
The order of the Referee dated September 22 1980 is affirmed

Claimant's attorney is hereby granted the sum of $150 for his
services at this Board review, payable by the SAIF Corporation.

#

WCB Case No. 80 00797 APRIL 21, 1981

KATHY LARSEN, CLAIMANT
Welch, Bruun & Green, Claimant’s Attorney
Lang, Klein, et al. Defense Attorneys
Order on Reconsideration

By letter dated April 13, 1981, the claimant’s
quested the Board to reconsider its Order on Review
1981.

attorney re 
of March 20,

After giving due consideration to this request, the
heres to its prior Order on Review. The Order on Review 
March 20, 1981 is hereby reaffirmed and ratified.

IT IS SO ORDERED.

Board
dated

aa 

WCB Case No. 79 09367 APRIL 21, 1981

JAMES MASON, CLAIMANT
Welch, Bruun & Green, Claimant’s Attorneys
Lang, Klein, et al. Defense Attorneys
Order on Review

Reviewed by Board members McCallister and Lewis.

The claimant seeks Board review of the Referee's order which
reversed the employer's denial of any further responsibility for
compensation for permanent partial disability, but sustained the
denial of compensation claimed and medical bills from September
10, 1979 to October 15, 1979 granted claimant compensation for 16®
for 5% unscheduled disability and affirmed the Determination Order 
relating to the industrial injury of October 15, 1979. Claimant
contends he is entitled to compensation for temporary total dis­
ability, a greater award of permanent partial disability and pen­
alties and attorney fees. The employer contends claimant is not
entitled to any award of permanent partial disability. We modify
the Referee's order.  730 



          
        
         

         
        
       
    

   
  

           

        

       

   

  
    
      
  

 

      
         

           
         

        
          

          
            

           
      

         
         

          
           
           
          
          

           
       

evidence indicates that claimant is not entitled to an 
award of permanent partial disability. Dr. Kelley, a chiro­
practor, could find nothing objectively wrong with claimant and 
Dr. Poulson, an orthopedist, released claimant to full time re9-
ular employment. Claimant has not proven that he has lost any 
wage earning capacity. On that issue the Referee is reversed and 
the Determination Order is affirmed. 

ORDER 

The order of the Referee dated September 17, 1980 is modified. 

The Determination Order of March 25, 1980 is affirmed. 

The remainder of the Referee's order is affirmed. 

WCB C1rne No. 79-10808 APRIL 21, 1981 

FREEMAN F. WALKER, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attorneys 
Paul L. Roess, Defense Attorney 
Order on Review 

Reviewed by Board members McCallister a~1 Lewis. 

'l'ne SAIF Corporation (SAIF) seeks Board review of the Ref­
~ree 's order which granted claimant an aw~rd of 96° for 30i un­
scheduled disability. The SAIF contends claimant is not entiLled 
to any award of unscheduled disablity. The Board agrees. 

Claimant was employed by Cape Arago Lumber Company as a 
watchman and cleanupman. While making his rounds on October 14, 
1978, he stepped in a hole and twisted his low back. Claimant 
testified he continued working until he was fired by the employer 
on January 7, 1979 for stealing gas. 

For this injury claimant saw Dr. Smith who diagnos~d lumbo­
sacral sprain. The last report is dated Decehlber 13, 1978. 

Claimant, after losing this eDployme~t, goc a job running a 
tavern on an oral lease basis and worked there for four months. 
During the summer of 1979, claimant worked one month as a com­
mercial fisherman. He testified his back fir.ally forced him to 

quit. There is no medical report indicating any ongoing ~edical 
problems from the last report of December 13, 1978 until Dr. Hol­
bert's examination and report of September 17, 1979. 

-731-

The evidence indicates that claimant is not entitled to an
award of permanent partial disability. Dr, Kelley, a chiro­
practor, could find nothing objectively wrong with claimant and
Dr. Poulson, an orthopedist, released claimant to full time reg­
ular employment. Claimant has not proven that he
wage earning capacity. On that issue the Referee 
the Determination Order is affirmed.

has lost any
is reversed and

ORDER
The order of the Referee dated September 17, 1980 is modified

The Determination Order of March 25, 1980 is affirmed.

The remainder of the Referee's order is affirmed.

WCB Case No . 79 10808 APRIL 21

FREEMAN F. WALKER, CLA IMANT
Pozzi , Wilson, e t a 1, Claimant's Attorneys
Paul t. R 0 e s s , Defense Attorney
Order o n Review

1 981

Reviewed by Board members McCallister and Lewis.
Tne SAIF Corporation (SAIF) seeks Board review of the Ref­

eree's order which granted claimant an award of 96® for 30% un­
scheduled disability. Tne SAIF contends claimant is not entitled
to any award of unscheduled disablity. The Board agrees.

Claimant was employed by Cape Arago Lumber Company as a
watchman and cleanupman. While making his rounds on October 14,
1978, he stepped in a hole and twisted his low oack. Claimant
testified he continued working until he was fired by the employer
on January 7, 1979 for stealing gas.

For this injury claimant saw Dr. Smith who diagnosed lumbo­
sacral sprain. The last report is dated December 13, 1978.

Claimant, after losing this employment, got a job running a
tavern on an oral lease basis and worked there for four months. 
During the summer of 1979, claimant workea one month as a com­
mercial fisherman. He testified his back finally forced him * o
quit. There is no medical report indicating any ongoing medical
problems from the last report of December 13, 1978 until Dr. Hol  
bert's examination and report of September 17, 1979.
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Determination Order from the October 1978 injury was :-:ot 
issued until November 14, 1979 ana granted no compensation for 
p~rmanent partial disability. 

On January 24, 19130 Dr. Holbert opined that claimant's cr.;1-

di tion would be a~gravated by repetitive bending or lifting over 
40 pounds and claimant had some permanent impairment of function. 

The Board finds no proof that, if claimant does suffer from 
some permanent loss of function as stated by Dr. Holbert, it is 
related to claimant's October 1978 industrial injury. Claimant 
continued working as a night watchman and cleanupman until he was 
fired. Claimant 1 s next two jobs involved heavy work. He testi­
fied he was finally forced to quit working b~cause of his back 
condition after the short period of employment as a commercial 
fisherman. Or. Holbert does not correlate claimant 1 s "permanent 
impctirment of function" to claimant's industrially-related condi­
tion in 1~78. Further, claimant testified that if he would not 
have been fired he would have continued to perform his regular oc­
cupation with Cape Arago Lumber Co. 

Claimant has tne burden of proof to support his contention 
that he has sustained any loss of wage earning capacity related to 
his injury of October 1978. Claimant has failed in. that burden. 

ORDER 

The order of the Referee dated October 27, 1980 is reversed. 

The Determination Order of November 14, 1979 is affirmed. 

WCB Case No. 80-05127 APRIL 22, 1981 

STEPHEN CHOCHREK, CLAIMANT 
Bullivant, Wright, et al, Claimant's Attorneys 
Order of Dismissal 

Claimant requested Board review of the Referee•s order on 
January 9, 1981. The Board acknowledged claimant's request and 
set up briefing dates. Claimant's brief was due on March 16, 1981 
with final brief due April 15, 1981. No brief was received by the 
Boa rd on March 16. 

-732-

The Determination Order from the October 197b injury was not
issued until November 14, 1979 ana granted no compensation for
permanent partial disability.

On January 24, 1980 Dr. Holbert opined that claimant's cr.n 
dition would be aggravated by repetitive bending or lifting over
40 pounds and claimant had some permanent impairment of function.

The Board finds no proof that, if claimant does suffer from
some permanent loss of function as stated by Dr. Holbert, it is
related to claimant's October 1978 industrial injury. Claimant
continued working as a night watchman and cleanupman until he was
fired. Claimant's next two jobs involved heavy work. He testi­
fied he was finally forced to quit working because of his back
condition after the short period of employment as a commercial
fisherman. Dr. Holbert does not correlate claimant's "permanent
impairment of function" to claimant's industrially related condi­
tion in 1978. Further, claimant testified that if he would not
have been fired he would have continued to perform his regular oc­
cupation with Cape Arago Lumber Co.

Claimant has tne burden of proof to support his contention
that he has sustained any loss of wage earning capacity related to
his injury of October 1978. Claimant has failed in. that burden.

ORDER
The order of the Referee dated October 27, 1980 is reversed.
The Determination Order of November 14, 1979 is affirmed.

WCB Case No. 80 05127 APRIL 22, 1981

STEPHEN CHOCHREK, CLAIMANT
Bullivant, Wright, et al, Claimant’s Attorneys
Order of Dismissal

Claimant requested Board review of the Referee's order on
January 9, 1981. The Board acknowledged claimant’s request and
set up briefing dates. Claimant's brief was due on March 16, 1981
with final brief due April 15, 1981. No brief was received by the
Board on March 16.

m
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By letter dated March 30, 1981 the ·aefendant's attorneJ re­
quested that claimant's appeal be dismissed if no brief WdS re­ceivea by him by final briefing date of April 15, 1981. A copy of this letter to the Board was sent to claimant by certified mail. 
To date, there has been no response from claimant; therefore, the 
defendant's motion to dismiss claimant's appeal is granted. 

IT IS SO ORDERED. 

WCR Case No. 80-09920 APRIL 22, 1981 

JAMBS D. CLARK, CLAIMANT 
Steven C. Yates, Claimant's Attorney 
SAIF Corporation 
OrCTer of Dismissal 

A request for review was received by the Board on March J, 
1981 from the SAIF Corporation, seeking review of the Referee's 
order dated February 25, 1~81 in the above entitled matter. 

The Referee's order of that date is a non-appealable order. 
~herefore, respondent's motion to dismiss this request for review 
1s hereby granted, and the order of the Referee is final Ly opera­
tion of law. 

IT IS SO ORDEkEO. 

WCB Case No. 79-01139 APRIL 22, 1981 

DAVID T. MEDDLETON, CLAIMANT 
Carney, Probst & Cornelius, Claimant's Attorney 
Schwabe, Williamson, et al, Defense Attorney 
Order on Review 

Reviewed by Board Me~bers Mccallister and Lewis. 

The claimant seeks Board review of the Referee's order 
which affirmed the Determination Order of January 12, 1979, the 
fourth in a series of orders issued by Evaluations Division, 
which, on redetermination, affirmed the prior award of 10% loss 
of use of the right arm. 

-733-

By letter dated March 30, 1981 the defendant's attorney re­
quested that claimant's app
ceivea by him by final brie 
this letter to the Board wa
To date, there has been no
defendant's motion to dismi

IT IS SO ORDERED.

1 be di smissed if no br i ef was re  
ng date of April 15, 1981. A copy of
se nt to claimant by c ertif ied mail.
sponse from claimant; ther ef or e, the
c laima nt's appeal is granted.

WCB Case No. 80 09920 APRIL 22, 1981

JAMES D. CLARK, CLAIMANT
Steven C. Yates, Claimant's Attorney
SAIF Corporation
Order of Dismissal

A request for review was received by the Board on March 3,
1981 from the SAIF Corporation, seeking review of the Referee's
order dated February 25, 1981 in the above entitled matter.

The Referee's order of that date is a non appealable order.
Therefore, respondent's motion to dismiss this request for review
is hereby granted, and the order of the Referee is final by opera' 
tion of law.

IT IS SO ORDERED.

WCB Case No. 79 01139 APRIL 22, 1981
DAVID T. MEDDLETON, CLAIMANT
Carney, Probst & Cornelius, Claimant's Attorney
Schwabe, Williamson, et al. Defense Attorney
Order on Review

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of the Referee’s order
which affirmed the Determination Order of January 12, 1979, the
fourth in a series of orders issued by Evaluations Division,
which, on redetermination, affirmed the prior award of 10% loss
of use of the right arm.
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· o'- d •· a aupealed b, claimant who 
That final Determination r er T1 s ~ J lt 

tl and totally disabled cs a resu 

asserts ~hat_he is perrnan~i:i hywere worsened by the November 8, 1974 

of psychiatric problens w i~ d thnt claimant's psv-

. h" r'ght arm Respon ent argues • 

inJury to is 1 . ·• s schizoid persondlity, borderong 

chiatric problems~ diagnosed.a d depressive neurosis, pre-existed 

on psychosis, anxiety neurosis an 

the 1974 injury. 

The issue is.extent of disability. 

novo review, affirms and adopts the 
The Board, after de 

Opinion and Order of the Referee. 

ORDER 

The order of the Referee, dated April 12, 1980, is affirmed. 

WCB Case No. 80-03744 APRIL 24, 1981 

DANIEL W. ARNETT, CLAIMANT. 

Pozzi, Wilson, et al, Claimant's Attorneys 

Paul L. Roess, Defense Attorney 

Order on Review 

Reviewed by Board members McCallister and Lewis. 

The claimant seeks Board review of the Referee's order which 

granted him an increased award of compensation for a total equal 

to 240° for 75% unscheduled disability for injury to his low back. 

Claimant contends he is permanently and totally disabled. 

The only iss·ue before the Board is extent of permanent dis­

ability. 

Claimant sustained a compensable injury to his low back on 

June 20, 1974 while working as a logger. Since that date, he has 

sustained ac least six related injuries and other minor episodes. 

He has undergone surgery three times. After each injury and sur­

gery, claimant has returned to work, generally in the woods, and 

generally doing work which is too heavy for him. Claimant has 

made admirable efforts to continue working at some gainful and 

regular occupation. He has worked with the unemployment office 

and with his union on a regular basis. He has consistently made 

himself available for work by signing any postings that come up 

for work in the woods. Weyerhaeuser, claimant 1 s employer, is a 

-734-

-

That final Determination Order v?as appealed by claimant who
asserts that he is permanently and totally disabled as a result
of psychiatric problems which were worsened by the November 8, 1974
injury to his right arm. Respondent argues that claimant's psy­
chiatric problems, diagnosed as schizoid personality, borderong
on psychosis, anxiety neurosis and depressive neurosis, pre existed
the 1974 injury.

The issue is.extent of disability.
The Board, after de novo review, affirms and adopts the 

Opinion and Order of the Referee.
ORDER

The order of the Referee, dated April 12, 1980, is affirmed.

WCB Case No. 80 0^744 APRIL 24, 1981

DANIEL
Po zzi,
Paul L
Order

W. ARNETT, CLAIMANT'
Wilson, et al, Claimant's

. Roess, Defense Attorney
on ReView

Attorneys

Reviewed by Board members McCallister and Lewis.

The claimant seeks Board review of the Referee's order which
granted him an increased award of compensation for a total equal
to 240° for 75% unscheduled disability for injury to his low back 
Claimant contends he is permanently and totally disabled.

The
ability.

only issue before the Board is extent of permanent dis 

injury and sur
the woods, and
Claimant has

Claimant sustained a compensable injury to his low back on 
June 20, 1974 while working as a logger. Since that date, he has
sustained ac least six related injuries and other minor episodes
He has undergone surgery three times. After each 
gery, claimant has returned to work, generally in
generally doing work whicn is too heavy for him. nuo
made admirable efforts to continue working at sojne gainful and
regular occupation. He has worked with the unemployment office 
and with his union on a regular basis. He has consistently made 
himself available for work by signing any postings that come up
for work in the woods. Weyerhaeuser, claimant's employer, is a
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company with jobs available in three·areas: The woods, the 
sawmill and .the plywood plant. Jobs are made available to those 
with seniority in any of the three areas. Claimant has seniority 
in the woods and has none in the other areas. His chances of get­
ting light work in the mill or plywood plant are extremely slim. 

Dr. Bert, an orthopedist, was claimant's treating physician 
throughout his disability since the original injury. On March 9, 
1979 he stated: "I feel this man has made five attempts at ce­
turning to work in the woods, he really is, on the basis of pain, 
now completely disabled because of pain as the result of multiple 
surgeries and scar tissue and perhaps an element of arachnoiditis 
in his back. I think that he is going to be permanently com­
pletely disabled." In May 1979 he found claimant to have a mod­
erately severe impairment of 60-70% as a result of 
his injury. In July 1979, Dr. Bert felt claimant was completely 
impaired from " ... all usual and customary worK •.. " Whtrn claim­
ant's attorney asked Dr. Bert if claimant's condition had worsened 
to the point that he would· be unable to work, Dr. Bert answered 
•:ye 5 • II 

We find claimant severely disabled, although probably not to­
tally disabled as a result of his physical condition alone. 
Claimant has a fourth grade education but apparently only because 
they passed him on because he was too old for the grade. He can­
not read sufficiently to handle any type of office work. He has a 
year of vocational school and experience in farming and putting up 
television antennas. The majority of his work experience has been 
in logging. He is currently 48 years old. Claimant's work his­
tory over the last six years indicates a worker wh9 is motivated 
to do anything he can to work regularly. The evidence indicates 
that. claimant cannot be regularly and gainfully employed in the 
general labor market. We find that claimant is permanently and 
totally disablea. 

ORDER 

The order of the Referee dated September 29, 1980 is reversed. 

Claimant is hereby granted compensation for permanent total 
disabili~y as of the date of the Referee's order, September 29, 
1980. This is in lieu of any previous awards he has been granted 
for his June 1974 industrial injury. The employer can offset any 
payments made ·on the permanent partial disability award against 
this award for permanent total disability. 

Clairnantts attorney is hereby granted as a reasonable at­
torney's fee a sum equal to 25% of the increased compensation pay­
able out of said compensation as paid, not to exceed $3,000. 

-735-

large company with jobs available in three'areas: The woods, the
sawmill and ,the plywood plant. Jobs are made available to those 
with seniority in any of the three areas. Claimant has seniority
in the woods and has none in the other areas. His chances of get­
ting light work in the mill or plywood plant are extremely slim.

Dr. Bert, an orthopedist, was claimant's treating physician
throughout his disability since the original injury. On March 9,
1979 he stated; "I feel this man has made five attempts at re­
turning to work in the woods, he really is, on the basis of pain,
now completely disabled because of pain as the result of multiple
surgeries and scar tissue and perhaps an element of arachnoiditis
in his back. I think that he is going to be permanently com­
pletely disabled." In May 1979 he found claimant to have a mod­
erately severe impairment of 60 70% as a result of
his injury. In July 1979, Dr. Bert felt claimant was completely
impaired from "...all usual and customary worK..." When claim­
ant's attorney asked Dr. Bert if claimant's condition had worsened
to the point that he would be unable to work, Dr. Bert answered
",yes."

We find claimant severely disabled, although probably not to­
tally disabled as a result of his physical condition alone. 
Claimant has a fourth grade education but apparently only because
they passed him on because he was too old for the grade. He can­
not read sufficiently to handle any type of office work. He has a
year of vocational school and experience in farming and putting up
television antennas. The majority of his work experience has been 
in logging. He is currently 48 years old. Claimant's work his­
tory over the last six years indicates a worker who is motivated
to do anything he can to work regularly. The evidence indicates
that claimant cannot be regularly and gainfully employed in the
general labor market. We find that claimant is permanently and
totally disablea.

ORDER
The order of the Referee dated September 29, 1980 is reversed

Claimant is hereby granted compensation for permanent total
disability as of the date of the Referee's order, September 29,
1980. This is in lieu of any previous awards he has been granted
for his June 1974 industrial injury. The employer can offset any
payments made on the permanent partial disability award against
this award for permanent total disability.

Claimant's attorney is hereby granted as a reasonable at­
torney's fee a sum equal to 25% of the increased compensation pay­
able out of said compensation as paid, not to exceed $3,000.
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Case No. 78-07527 APRIL 24, 1981 

GRRALD PRKRMAN, CLAIMANT 
Galton, Popick & Scott, Claimant's Attorneys 
Lang, Klein, Defense Attorneys 
Order on Review 

The Board referred this own motion matter to the Hearings Di­
vision with instructions for the Referee to determine and make a 
recommendation to the Board on whether claimant's November 1969 
injury is responsible for his present condition. This case was 
heard on a consolidated basis with two claims for new injuries, 
both allegedly occurring in 1978. 

After the hearing the Referee issued an appealable order on 
the 1978 cases and made a recommendation to the Board on the owm 
motion case. Based on the medical evidence presented, the Referee 
found that claimant's present condition and symptomatology which 
arose in 1978 were aggravations of the pre-existing condition from 
the 1969 industrial injury. She recommended that claimant's clfairn 
for.the 1969 injury be reopened pursuant to ORS 656.278, Board's 
own motion jurisdiction. 

The Board, after reviewing the transcript of proceedings and 
the evidence presented, concurs with the Referee's recommendation. 

ORDER 

Claimant's claim is hereby remanded to the SAIF Corporation 
for acceptance and payment of compensation for temporary total 
disability from June 16, 1978 to October 2, 1978. The carrier is 
to submit the claim to Evaluation Division of Workers' Compensa­
tion Department for an advisory rating for closure pursuant to ORS 
656.278. 

-736-
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WCB Case No. 78 07527 APRIL 24, 1981

GRRALD PRRRMAN, CLAIMANT
Galton, Popick A Scott, Claimant's Attorneys
Lanp;, Klein, Defense Attorneys
OrderonReview

The Board referred this own motion matter to the Hearings Di­
vision with instructions for the Referee to determine and make a
recommendation to the Board on whether claimant's November 1969 
injury is responsible for his present condition. This case was 
heard on a consolidated basis with two claims for new injuries,
both allegedly occurring in 1978.

m

After the
the 1978 cases
motion case,
found that cla 
arose in 1978 
the 1969 indus 
for the 1969 i
own motion jur

hearing the Referee issued an appealable order on
and made a recommendation to the Board on the owm
Based on the medical evidence presented, the Referee
imant's present condition and symptomatology which
were aggravations of the pre existing condition from 
trial injury. She recommended that claimant's claim
njury be reopened pursuant to ORS 656.278, Board's
isdiction.

The Board, after reviewing the transcript of proceedings and
the evidence presented, concurs with the Referee's recommendation.

ORDER
Claimant's claim is hereby remanded to the SAIF Corporation

for acceptance and payment of compensation for temporary total 
disability from June 16, 1978 to October 2, 1978. The carrier is
to submit the claim to Evaluation Division of Workers' Compensa­
tion Department for an advisory rating for closure pursuant to ORS
656.278.

m
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WCB CRse No. 78-07527 APRIL 24, 1981 

GERALD C. FRRr.MAN, CLAIMANT 
Galton, Popick, & Scott, Claimant'R AttornP.ys 
Lang, Klein, Defense AttorneyA 
Own Motion Order 

Reviewed by the Board en bane. 

The SAIF Corporation (SAIF) seeks Board review of the Ref­
eree's order and the claimant seeks cross-review of that order. 
This matter came before the Referee on the propriety of two de­
nials, one by Transportation Indemnity and the other by EBI. 
Hearing on these denials was consolidated with an own motion pro­
ceeding which was referred to the Referee on the issue of whether 
claimant's present condition was related to his industrial injury 
of November 26, 1969 when SAIF was on the risk. 

The Referee found that claimant's present condition is the 
responsibility of SAIF as an aggravation of his 1969 injury and 
affirmed the denials issued by Transportation Indemnity and EBI. 

SAIF' request for Board review relates only to the non­
appealable portions of the Referee's order, specifically the Ref­
eree's recommendation in the referred own motion proceedings. The 
Board has considered SAIF's arguments in the own motion pro­
ceeding, decided by separate order this date. However, tnose 
arguments are not properly before us on the Board review of the 
appealable portion of the Referee's order. SAIF's request for 
Board review is, therefore, dismissed. 

Claimant 1 s cross-request for Board review does relate to an 
appealable portion of the Referee's order, i.e., the Referee's 
affirmance of EBI's denial. Claimant contends that his current 
condition should be the responsibility of EBI because he sustained 
a new injury in 1978, not an aggravation of his 1969 injury. The 
Board disagrees for the reasons stated by the Referee. 

ORDER 

The appealable portions of the order of the Referee dated 
July 14, 1980 are affirmed and adopted by the Board. SAIF 1 s re­
quest for Board review is dismissed • 

-737-

m WCB Case No. 7B 07527 APRIL 24, 1981

GERALD C. FREEMAN, CLAIMANT
Galton, Popick, <St Scott, Claimant's Attorneyn
Lanf", Klein, Defense Attorneys
Own Motion Order

Reviewed by the Board en banc.
The SAIF Corporation (SAIF) seeks Board review of the Ref­

eree's order and the claimant seeks cross review of that order.
This matter came before the Referee on the propriety of two de­
nials, one by Transportation Indemnity and the other by EBI.
Hearing on these denials was consolidated with an own motion pro­
ceeding which was referred to the Referee on the issue of whether
claimant's present condition was related to his industrial injury
of November 26, 1969 when SAIF was on the risk.

The Referee found that claimant's present condition is the
responsibility of SAIF as an aggravation of his 1969 injury and
affirmed the denials issued by Transportation Indemnity and EBI.

SAIF' request for Board review relates only to the non 
appealable portions of the Referee's order, specifically the Ref­
eree's recommendation in the referred own motion proceedings. The
Board has considered SAIF's arguments in the own motion pro­
ceeding, decided by separate order this date. However, tnose 
arguments are not properly before us on the Board review of the
appealable portion of the Referee's order. SAIF's request for
Board review is, therefore, dismissed.

Claimant's cross request for Board review
appealable portion of the Referee's order, i.e
affirmance of EBI's denial. Claimant contends

does relate to an
, the Referee's
that his current

he sustained
The

condition should be the responsibility of EBI because
a new injury in 1978, not an aggravation of his 1969 injury.
Board disagrees for the reasons stated by the Referee.

ORDER
The appealable portions of the order of the Referee dated

July 14, 1980 are affirmed and adopted by the Board. SAIF's re­
quest for Board review is dismissed.
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C11se No. 79-02158 APRIL 24, 1981 

'l' II O M A S R • KN O W Li,; S , C LA T MA N T 
Mnrtin J. McKeown, Claimant's Attorney 
R. Ray lleysell, Defense Attorney 
Corrected and ~upplemental Order of Dismissnl 

The Board's April 6, 1~81 Order of Dismiss~! in Lhc ~uove 
case was erroneously captioned WCU Case No. 80-11229. It should 
have been captioned WCi3 Case No. 79-Ll2158 us shown above. 

Claimant suggests that the Board has own motion authority to 
accept a request for review that is untiml!ly filcu 11ndt:r :;tatutc~; 
and rules. The l3oard does not so interpret OHS 656.278. 

IT IS SO ORDEKED. 

wen Cnse No. 
WCR Cnse No. 
wen CA.se No. 
WC R Ci, i=i e No. 

79-08172 
?C)-06131 
1q-or,120 
7')-08940 

J,: V ~~ L y N M • L n R rn L A • C l, A I M A N'r 
Leslie Hush, Claimant's Attorney 

APRIL 24, 1981 

Gnlton, Popick & Scott, Defense Attorneys 
Order on Review 

Heviewed by the Board en bane. 

One of the employers for whom claimant workcJ as a mc.-..:it wrap­
per, Cruse for Foods, seeks Board review of the H<:feree 's order. 
Another of claimant 1 s employers, Safeway, seeks cross-rev1e~. 
Claimant also seeks cross-review. The principal issues are: The 
compensability of claimant's occupational dis8ase claim; claim­
ant's entitlement to interim compensation; and whctner good cause 
was establisheu for nut requesting a hearing within 60 days of 
Safeway 1 s denial. 

Claim.:int wori<c,u for four employers as a meat ,,•rupµer c1s fo1-
lows: 1'hriftw.1y, November 1962 to January 1973; Tradewcll, Maren 
1976 to Auyust lY76; Safeway, July 1~77 to October 1Y77; and Cruse 
for Foods occ.:.isionally duriny the summer of 1Y77 (overlappiny witn 
work at SatcwaJ) cind for four or five 11.::df-days in tne sunmcr of 
1978 . .Sine~ leaviny full-time work with Thriftway i11 Januo.ry 
lY7J, claim~nt nas thus work~d a total of less than one yebr. 
Claimant diJ not leave any of these four employers because of an 
inJury or Jise.1se; .::ill separations were eitner volunt.:;ry or, clc:1i,n­
ant 1s part or because she was laid off. 
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THOMAS R. KNOWLKS, CLAIMANT
Marti, n J. McKeown, Claimant's Attorney
R, Ray Heysell, Defense Attorney
Corrected and Siippl. emental Order of Dismissal

WCB Cftse No. 79 0?15B APRIL 24 19B1

The Board's April 6, lyBl Order of Dismissal in the aoove
case was erroneously captioned WCB Case No. 80 11229, It should
liave been captioned WCB Case No. 79 02158 as shown above.

Claimant suggests that the Board has own motion authority to
accept a request for review that is untimely filed under statutes
and rules. The Board does not so interpret OKS 656.278.

IT IS SO OKDEKKD.

WCB C R a e No . 79 00172
WCB Cn a e No . 79 06151
WCB Case No . 79 06120
WC B Case No . 79 00940

APRIL 24, 1901

#

KVKLYN
T e s 1 i e
C a 110 n ,
Order

M. LaRKLLA, CLAIMANT
Bush, Claimant’s Attorney
Popi. ck ^ Scott, Defense Attorneys

on Review

Reviewed by the Board en banc.
One of the employers for whom claimant worked as a moat wrap­

per, Cruse for Foods, seeks Board review of the Referee’s order.
Another of claimant’s employers, Safeway, seeks cross revicw.
Claimant also seeks cross review. The principal issues are: The
compensability of claimant's occupational disease claim; claim­
ant's entitlement to interim compensation; and whetner good cause
was established for noc requesting a hearing within 6U days of
Safeway’s denial.

Claimant worked for four employers as a meat wrapper as fol­
lows: Thriftway, November 1962 to January 1973; Tradewell, Marcn
1976 to August 1976; Safeway, July 1977 to October 1977; and Cruse
for Foods occasionally during the summer of 1977 (overlapping witn
work at Safeway) and for four or five naif days in tne suinmer
1978. Since leaving full time work with Thriftway in January
1973, claimant nas thus worked a total of less than one year.
Claimant did not leave any of these four employers because of
injury or disease; all separations were
ant's part or because she was laid off,

 738 

of

aneitner voluntary on claim 

 
 
 
 

 



            
         

             
           

          
         

          
         

            
          

         
          
       

 
           

           
           
          
             
          
                                  

   
                  

            
                      
        

      
           

    
           

           
         
  

           
        

           
   

May and June 1979--aI~ost a year after tne four or fivc 
half-days she last worked the prio~ summer--claimant made claims 
on all four employers, contending tnat h~r work over the years~~ 
a meat wrapper had caused disability in her neck, shoulder, back, 
arms and hands. All four ~mployers denied her claims. On claim­
ant's request for hearing, the Referee fou~d tnat: (1) Claimant 
had a compensable occupational disease; (2) Cruse for Foods was 
responsible under the last injurious exposure rul~; (3) claimant 
had good cause for not requesting a hearing within 6u dais of 
Safeway's denial; ana (4) that Thriftway and Safeway were liable 
for penalities and attorney fees for not p~ying interim compensa­
tion. The Board reverses the Referee's order in its entirety, ~1-
though we do not reach the last-injurious-exposure issue. 

(1) Compensability. 

Claimant has a history of back discomfort that dates back to 
the 1940 1 s and 1950 1 s when she was working for Pendleton Woolen 
Mills as a sea~stress. Indeed, there is some sugyestion in the 
record that she changed from that occupation to meat wrapp'lltg be­
cause of tne strain of the seamstress job on her back. There are 
other suggestions in the record of other sources of back prob­
lems: Two car accidents before 197L and anotner about· 1977 or 
1978k.r.references in medical reports dating from 196~ to the onset 
of bat:K pain while doing exercises; and a reference to a 1974 fall 
on ice (apparently non-industrial). 

Notwithstanding tnese other possible sources of her problems, 
claimant testified that it was the bending, stooping and lifting 
involved in her worK as a meat wrapper that, over the years, grad­
ually made her back, neck, shoulder, arm and hand pain more exten­
sive and more severe. There is little support in tne medical evi­
dence for this proposition. Dr. Sloop repcrted in 1977: 

"Normal physical ancJ laboratory examination to 
date ••• There were no findings today which would 
contraindicate her return to work." 

Dr. Pasquesi reported in 1~7~: 

" •.• If tnis ~atient is unable to perform her work as a 
meat wrapper, it i5 probably on tne basis of a gener­
al1zea systemic disease rather than on a specific ortno­
pedic problem.". 

Dr. Nash reported in 1980 that a myelogram performed on claimant 
showed only "natural degenerative changes" and concluded: "I do 
not believe that [work activities] could have in any way worsened 
her natural physical condition." 
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In May and June 1979--almost a year after tnu four or five
half-days she last worked the prior- summer--claimant made claims
on all four employers, contending tnat her work over the years c •=
a meat wrapper had caused disability in her neck, shoulder, back,
arms and hands. All four employers denied her claims. On claim­
ant's request for hearing, the Referee found that: (1) Claimant
had a compensable occupational disease; ( ) Cruse for Foods was
responsible under the last injurious exposure rule; (3) claimant
had good cause for not requesting a hearing within 6U days of
Safeway's denial; ana (4) that Thriftway and Safeway were liable
for penalities and attorney fees for not paying interim compensa­
tion. The Board reverses the Referee's order in its entirety, al­
though we do not reach the last-injurious-exposure issue.

(1) Compensability.
Claimant has a history of back discomfort that dates back to

the 1940's and 1950's when she was working for Pendleton Woolen
Mills as a seamstress. Indeed, there is some suggestion in the
record that she changed from that occupation to meat wrapfS®?fg be­
cause of tne strain of the seamstress job on her back. There are
other suggestions in the record of other sources of back prob­
lems: Two car accidents before 197 and anotner about 1977 or1978preferences in medical reports dating from 196S to the onsetof bS?K pain while doing exercises; and a reference to a 1974 fall
on ice (apparently non-industrial).

Notwithstanding tnese other possible sources of her problems,claimant testified that it was the bending, stooping and lifting
involved in her work as a meat wrapper that, over the years, grad­
ually made her back, neck, shoulder, arm and hand pain more exten­sive and more severe. There is little support in tne medical evi­
dence for this proposition. Dr. Sloop reported in 1977:

"Normal physical and laboratory examination to
date...There were no findings today which wouldcontraindicate her return to work."

Dr. Pasquesi reported in 1979:
"...If tnis patient is unable to perform her work as a
meat wrapper, it is probably on tne basis of a gener-
alizea systemic disease rather than on a specific ortno-
pedic problem." •

Dr. Nash reported in 1980 that a myelogram performed on claimant
showed only "natural degenerative changes" and concluded: "I do
not oelieve that [work activities] could have in any way worsened
her natural physical condition."
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relies on reports from and testimony of Dr. NaJ. 
Claimant insists that Dr. Nag's conclusions are entitled to more 
weight !Jecause he was her "treating physician." In this asser­
tion, claimant overlooks the fact that Dr. Nag only saw her three 

.or four times over a couple yeclr period and also overlooks Dr. 
Nag's own testimony: "Other physicians were treating her and 1 
saw her as a consultation only." 

More significantly, there are two reasons the UoarJ is not 
persuaded that Dr. Nag's opinion outweiyhs the balance of the 
medical evidence which is generally adverse to claimant. First, 
as stated in the uniform jury instruction, in determinin~ the 
weight to be given to an expert's opinion, we can consider "the 
reasons yiven" for that opinion. Dr. Nag's reasons for h~pin­
ion are not impressive. Dr. Nag explained that his diagnosis of 
cervical strain and his opinion of a nexus with claimant's work 
was based on his reasoning that claimant had to repeatedly bend 
and t.)!..ist her neck in her work. However, apart from paralysis 
vi ct ~ or pat i en t ' s i n c er v i c a.i- tr act ion , i t i s d i ff i cu 1 t t o 
imagine someone who does not bend and twist his or her necK 
throughout the day, both on the job and off the jub. 

So vieweu, L>r. Nag's reasoning is inconsistent with the re­
quirement of James v. SAIF, 290 Or. 343 (1981), that, in order to 
be compensable~ occupational disease claim must arise from cir­
cumstances unique to the work environment. Claimant's bending and 
twisting of ner necK was not in any way limited to her wurK as a 
meat wrapper; as Dr. Nag nimself put it, all "industrial and non­
industrial activities all of her life" contributed to claimant's 
condition. This is insufficient under James. 

The second major flaw witn Dr. Nay's opinion is tnat he was 
asked, the Board finds, the wron9 question. From his opening 
statement to h1s closing argument, claimant's attorney was relying 
on the "could have" language from Inkley v. forest Fiber Products 
Co., 288 Or. J::S7, 344 (1~80), in wnich the court stated: "The 
rule requires the claimant to show only that the employment envi­
ronment during tne relevant period could have been a contributing 
cause of the disease." (emphasis in original) Specifically, 
claimant's attorney was t~king tne position that tnis language 
governs the d~termination of compensability in this case. The 
Board disayrees. in concext, whicn was a discussion of the last 
injurious exposure rule, the Supreme Court was addressing the 
issue of carrier responsibility as between successive carr1ers--an 
issue that is only reached after there has been a finding of 
compensability. InKley does not in any way deal with the test for 
compensability of an occupational disease. Unless so interpreted', 
Inkley is inconsistent with James. 
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Claimant relies on reports from and testimony of Dr, i-Ja-j.Claimant insists that Dr. Nag's conclusions are entitled to more
weight because he was her "treating physician." In this asser­
tion, claimant overlooks the fact that Dr. Nag only saw her three
or four times over a couple year period and also overlooks Dr.
Nag's own testimony: "Other physicians were treating her and 1
saw her as a consultation only."

More significantly, there are two reasons the Board is not
persuaded that Dr. Nag's opinion outweighs the balance of the
medical evidence which is generally adverse to claimant. First,
as stated in the uniform jury instruction, in determining tneweight to be given to an expert's opinion, we can consider "the
reasons given" for that opinion. Dr. Nag's reasons for hi:aK>pin-
ion are not impressive. Dr. Nag explained that his diagnosis of
cervical strain and his opinion of a nexus with claimant's work
was based on his reasoning that claimant had to repeatedly bend
and twist her neck in her work. However, apart from paralysisvictiW^ or patient's in cervical' traction, it is difficult to
imagine someone who does not bend and twist his or her necK
throughout the day, both on the job and offthe job.

So viewed. Dr, Nag's reasoning is inconsistent with the re­
quirement of James v. SAIF,  90 Or. 343 (1981), that, in order to
be compensable, an occupational disease claim must arise from cir­
cumstances unique to the work environment. Claimant's bonding andtwisting of her neCK was not in any way limited to her wor< as a
meat wrapper; as Dr. Nag nimself put it, all "industrial and non­industrial activities all of her life" contributed to claimant's
condition. This is insufficient under James.

The second major flaw witn Dr. Nag's opinion is that he was
asked, the Board finds, the wrong question. From his opening
statement to his closing argument, claimant's attorney was relying
on the "could have" language from Inkley v. Forest Fiber Products
Co. ,  88 Or. 337 , 344 (1980) , in which tne court stated: "Therule requires the claimant to show only that the employment envi­
ronment during tne relevant period could have been a contributing
cause of the disease." (emphasis in original) Specifically,
claimant's attorney was taking tne position that tnis language
governs the determination of compensabi1ity in this case. The
Board disagrees. in context, whicn was a discussion of the lastinjurious exposure rule, the Supreme Court was addressing the
issue of carrier responsibi1ity as between successive carriers--an
issue that is only reached after there has been a finding of
compensability. Inkley does not in any way deal with the test for
compensability of an occupational disease. Unless so interpreted,
Inkley is inconsistent with James.
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Claimant's attorney's contrary reliance on Inkley is indi-
cated by his question to Dr. Nag in a letter: 

"Could Mrs. Lailclla's employment environment in her 1~ 
years as a meat cutter [sic: wrctpper I have been a con­
tributing cause of the disease?" (empi,asis added} 

This is, in the Board's understanding ot lnKlcy, th2 wrong ques­
tion. The fact that Dr. Na':I was rcspondiny to tliis gwestion Sf!e­
cifically in a subsequent written report and possibly generally in 
his testimony leaves us unpersuaded by his opinion. 

Claimant has not sustaineJ her burden of proving a CCJiiilen­
sable occupationdl oisease. 

(2) Good Cause for Untimely Filing 

~l a i ma n t s i y n e d he r cl a i m on S .:i f e w ii y on i'I i:l y 2 4 , l 9 7 :J • Sc o t t 
Wetzel Services, repres~nting Safeway, denied that cli:lim on July 
2 4 , 19 7 9 • C l a i rn a n t I s r e q u es t f o r he a r i n g w a s d at e J 0c to be r 5 , 
1979. The request for hearing was thus about two weeks late under 
the 60-day rule stated in OHS 656.319 (l} (a). 

ORS 656.31:1(1) (b} permits such a la.te filing if claimant es­
tablishes "gooa cause" for not filing within 60 days. Claimant's 
good cause argument here presents what claimant called, in a mem~ 
orandum filiny before the Referee, a question of first imµres­
sion: Whether, when an employer knows that a claimant is repre­
sented by an attorney, is it necessary for the employer to serve a 
copy of the denial letter on claimant's attorney? 

That guestion arises from the following facts. Claimant re­
tained an attorney before making any of the four claims here in 
question. Tliis was known to all four employers/carriers hecause 
there was contact between claimant's attorney and representatives 
of til,2 employ~rs/carriers ocfor0 any oi: tnem denied tne claims. 
The denials of Tnrittway, Tradcwell and Cruse for Food were ~d­
dressea to claimant with a copy to claimant's attorney. Claimant 
tiled timely requests for hearing on these three denials. 

Scott Wetzel Services, ori oenalf of Safeway, li~ewise sent 
its denial to claimant but did not sena a copy to claimant's at­
torn~y. Claimant testified that she filed that denial away with 
her other papers and did nothing because she assumed her attorney 
would have gotten a copy and assumed he would take care of every­
thing. Claimant was not asked whether she noticed that a copy to 
her attorney was shown on the denial letters of Tnriftway, Trade­
well and Cruse for Food but was not shown on her denial letter 
from Scott Wetzel Services. 

-741-

Claimant's attorney's contrary reliance on Inkley is indi­
cated by his question to Dr. Nag in a letter:

"Could Mrs. LaOella's employment environment in her 15
years as a meat cutter [sic: wrapper) have been a con­
tributing cause of the disease?" (empiiasis added)

This is, in the Board’s understanding or inkley, the wrong ques­
tion. The fact that Dr. Nag was responding to ciiis question spe­
cifically in a subsequent written report and possibly generally in
his testimony leaves us unpersuaded by his opinion.

Claimant has not sustained her burden of proving a ccg^en-
sable occupational Disease.

( ) Good Cause for Untimely Filing
Claimant signed her claim on Safeway on May  4, 197y. Scott

Wetzel Services, representing Safeway, denied that claim on July
 4, 1979. Claimant's request for hearing was dated October 5,
1979. The request for hearing was thus about two weeks late under
the 60-day rule stated in ORS 656.319(1){a).

ORS 656. 319 (1) (b) permits such a late filing if claimant es­tablishes "gooa cause" for not filing within 60 days. Claimant's
good cause argument here presents what claimant called, in a mem­
orandum filing before the Referee, a question of first impres­
sion: Whether, when an employer knows that a claimant is repre­
sented by an attorney, is it necessary for the employer to serve a
copy of the denial letter on claimant's attorney?

That question arises
tained an attorney before
question. Tljis was known
there was contact betweenof tile employers/car r iers
Tne denials of Tnriftway,
dressea to claimant withfiled timely requests for

from the following facts. Claimant re­
making any of the four claims here in
to all four employers/carriers because
claimant's attorney and representatives
before any of tnom denied tne claims.
Tradewell and Cruse for Food were ad-a copy to claimant's attorney. Claimant
hearing on these three denials.

Scott Wetzel Services, on oenalf of Safeway, liKewise sent
its denial to claimant but did not sena a copy to claimant's at­
torney. Claimant testified that she filed that denial away with
her other papers and did nothing because she assumed her attorney
would have gotten a copy and assumed he would take care of every­
thing. Claimant was not asked whether she noticed that a copy to
her attorney was shown on the denial letters of Tnriftway, Trade-
well and Cruse for Food but was not shown on her denial letter
from Scott Wetzel Services.
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tnese f.Jcts establish goot.l cause for the late request 
for hearing is a policy question for the Board. Curtis A. Lowden, -
wcu Case t-Jo. 7~-.i0215 (.'1arcl1 JO, l.Y8l). •rile uo.:irJ concludes that 
the above facts do not establish good cause for a tardy request 
for hearing. The statutes state that written notice of denial 
"shall be furnished to the claimant," ORS 65b. 26 2 ( 5) , and "sn,dl 
be 1;1iven to the claimant," OHS 656.262(6). lt mcJ.y well oe that 
service of a denial on a claimant•s attorney would be functionally 
the same as service on the claimant under an agency theory. dut 
it does nol follow that there is any legal or policy basis for re-
quiring service on a claimant's attorney in addition to s~ce on 
the claimant. 

The essence of "gooc'l cause" is some CO:Jent and reasonable ex­
planation for the inaction of not requesting a hearing within the 
60 d~ alloweu. Claimant's assumption that her attorney receiveu 
a copy of Safeway's denial letter was neither cogent nor reason­
able. Tnat denial letter shows copies were sent to severdl per­
sons, but no copy was sent to claimant's attorney. Moreover, even 
if claimant•s attorney had received a copy of SJLeway's denial, it 
was not reasonable for claimant to assume he would request a hear­
ing in the al.Jsence of standiny instructions or subsequent instruc­
tions from her to do so. Claimant offered no evidence of any such 
instructions. 

Claimant h~s not sustained ner burden ot proving goou cause 
for her late reguest for hearing on Safcway's denial. 

(3) Interim Compensation, Penalties anJ Attorney Fees. 

Safeway denied within 60 days but did not pay interim compen­
sation. Thriftway did not deny within 60 days but instead tooK 
almost four months to do so and did not pay interim compensation. 
Ba s e d o n the s e fa c t s , t n e H.c f er e e a s s e s s e d pen a l t i e s a n d a t tor n e y 
fees against Safeway and_T~riftway. 

The duty_to pay interim compensation "no later thun the 14tn 
day after the subject employer has notice ot knowledge of the 
claim" within the meaniny of OHS 65b.:.:!62(4) only ap2lies if the 
employer has effective notice or knowledge that the worker is, by 
reason of the alleged industrial ir.jury or disease, unable to 
work. For most claimants, this presents no problem; they are 
working when tney ure injured and are unaole to return to work uue 
to the injury. 

-742- • 

Whether tnese facts establish good cause for the late requestfor hearing is a policy question for the Board. Curtis A. Lowden 
WCB Case No. 7J-i0 15 (March 30, lyBl). Tlie Board concludes that
the above facts do not establish good cause for a tardy request
for hearing. The statutes state that written notice of deiiial
"shall be furnished to the claimant," ORS 656. 6 (5), and "snailbe given to the claimant," OKS 656. 6 (6). It may well oe that
service of a denial on a claimant's attorney would be functionally
the same as service on the claimant under an agency theory. But
it does not follow that there is any legal or policy basis for re­
quiring service on a claimant's attorney in addition to sejyice on
the claimant.

The essence of "good cause" is some cogent and reasonable ex­planation for the inaction of not requesting a hearing within the
60 d allowed. Claimant's assumption that her attorney received
a copy of Safeway's denial letter was neither cogent nor reason­
able. Tnat denial letter shows copies were sent to several per­
sons, but no copy was sent to claimant's attorney. Moreover, even
if claimant’s attorney had received a copy of Safeway's denial, it
was not reasonable for claimant to assume he would request a hear­ing in the absence of standing instructions or subsequent in.struc-
tions from her to do so. Claimant offered no evidence of any such
instructions.

Claimant has not sustained ner burden of proving gooo cause
for her late request for hearing on Safeway’s denial.

(3) Interim Compensation, Penalties and Attorney Fees.
Safeway denied within 60 days but did not pay interim compen­sation. Thriftway did not deny within 60 days but instead tooK

almost four months to do so and did not pay interim compensation.
Based on these facts, tne Referee assessed penalties and attorneyfees against Safeway and Thriftway.

The duty to pay interim compensation "no later tnan the 14tnday after the subject employer has notice of knov;ledge of the
claim" within the meaning of ORS 656. 6 (4) only applies if the
employer has effective notice or knowledge that the worker is, by
reason of the alleged industrial injury or disease, unable to
work. For most claimants, this presents no problem; they are
working when tney are injured and are unaole to return to work due
to the injury.

m
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The claimant in tnis case- is in a different situation. Sne 
last worked for Thriftway in 1973; last ~orked for Tradewell in 
1976; last worked for Safeway in 1977; last worKe~ for Cruse for 
Foods in 1978; left all of those jobs for rc~sons other than medi­
cally verified inability to work; and then made claims in 197Y. 
In this situation, all of claimant's employers were entitled to 
some documentation that. claimant would have been worKing or s8e~­
ing work in 1~7~ but for her alleged occupational disease before 
they were under any <luty to pay inter irn compcnsat:ion .. 

Claimant did not supply any documentation. Claimant quotes 
selectively from Dr. Nag's June 29, 1979 report to;the effect that 
"she was unable to work since September of 1977." However, the 
full sentence reads: "She stated that she was working as a meat 
wrapper and her condition became worse and she was unablelltc worK 
since September of lj77." A doctor repeating a worker's story 
does not add anything to the worker's story in the sense of being 
any medical verification of that story. 

fc1aimant 's brief says it all: "At no time did Mrs. LaBella 
miss work or termainate her employment because of her physical 
problems." The Board finds that an accurate statement based on 
the record. It follows _tnat since claimant did not m~ss any work 
because of physical problems, none of her employers were under an~ 
duty to pay interim compensation. It further follows that penal­
ties and attorney fees cannot be assessed for failing to pay when 
there was no duty to pay. 

Thriftway did deny late, but since it has been found not re­
sponsible to claimant in any way, there is no liability upon whict 
to base a percentage penalty. 

ORDER 

The order of the Referee datea October 2, 1980 is reversed. 
The denials i·ssued by all employers are affirmed . 
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The ciaimant in
last worKed for Thrif 
1976; last worked for
Foods in 1978; left a
cally verified inabil
In this situation, al
some documentation tli
ing work in 1979 but
they were under any d

tnis case is in a different situation. Sne
tway in 1973; last worked for Tradewell in
Safeway in 1977; last worked for Cruse for

11 of those jobs for reasons other than medi
ity to work; and then made claims in J979.
1 of claimant’s oinployers wore entitled to
at claimant would have been working or seek 
for her alleged occupational disease before 
uty to pay interim componsacion..

Claimant did not supply any documentation. Claimant quotes
selectively from Dr. Nag’s June 29, 1979 report to/the effect that
"she was unable to work since September of 1977.” However, the
full sentence reads: "She stated that she was working as a meatwrapper and her condition became worse and she was unable^“b work
since September of 1977." A doctor repeating a worker's story
does not add anything to the worker’s story in the sense of being
any medical verification of that story.

ArClaimant's brief says it all: "At no time did Mrs. LaBella
miss work or termainate her employment because of her physical
problems." The Board finds that an accurate statement based on 
the record. It follows tnat since claimant did not miss any work 
because of physical problems, none of her employers were under ani
duty to pay interim compensation. It further follows that penal­
ties and attorney fees cannot be assessed for failing to pay when
there was no duty to pay.

Thriftway did deny late, but since it has been found not re­
sponsible to claimant in any way, there is no liability upon whict
to base a percentage penalty.

ORDER
The order of the Referee datea October 2, 1980 is reversed.

The denials issued by all employers are affirmed.
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Case No. 80-03204 APRIL 24, 1981 

RICHARD McPHAIL, CLAIMANT 
Doblie, Francesconi & Welch, Claimant's Attorneys 
SAIF Corporation 
Order on Review 

Reviewed by Board members McCallister and Lewis. 

The claimant seeks Board review of the Referee's order which 

affirmed the SAIF Corporation's .denial of claimant's claim for ag­
gravation. We reverse. 

Claimant sustained a compensable low back injury while em­

ployed as a laoorer for Sera~ Metal Processors on August 2, 1978 

when he tripped and fell against an angle iron while working in a 

boxcar. Claimant never returned to work for this employer. 

His claim was closed by a Determination Ordet of March 7, 

1979 with compensation for temporary total disability only. 
Claimant did not appeal that Determination Oraer. 

On July 27, 197·9 while splitting wood, claimant developed a 

sudden and severe onset of low back pain. Dr. Stadler requested 

claim reopening on August 7, 1979 and again on August 28. On Oc-
tober 9, 1979 SAIF denied tne requests to reopen because no aggra- a, 
vation had occurred and claimant had an intervening injury. •~ 

Claimant did not appeal that denial. 

In April 1979 claimant worked one month as a grocery store 

clerk. He testified stocking shelves bothered his back. Between 

October 1979 and January 1980 claimant was employed doiny interior 

and exterior housepainting. He testified he had to quit that type 

work because it bothered his back. While unemployed, claimant de­

veloped back pain and on February 19, 1980 he sought medical at­
tention. 

On March 3, 1980, Dr. Stadler reported that claimant had per­

sistent back pain with muscle spasms and was unable to work. On 

Aprill Dr. Stadler indicated that when he examined claimant on 

February 19, 1980 the claimant had been working at a janitorial 

service. The doctor opined that all claimant 1 s back problems 
stemmed from the original industrial injury. 

On April 10, 1980 SAIF denied the aggravation claim. 

On May 15, 1980 Dr. Kiest r~ported that no intervening epi­
sodes were particularly significant and only caused flareups of 

the underlying problem. The doctor felt claimant must change jobs. 
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WCB Case No. 80 03204 APRIL 24, 1981

HICHARD McPHATL, CLAIT^IANT
Doblie, Francesconi Welch, Claimant's Attorneys
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.

The claimant seeks Board review of the Referee's order which
affirmed the SAIF Corporation's denial of claimant's claim for ag­
gravation. We reverse.

Claimant sustained a compensable low back injury while em­
ployed as a laborer for Scrap Metal Processors on August 2, 1978
when he tripped and fell against an angle iron while working in a
boxcar. Claimant never returned to work for this employer.

His claim was closed by a Determination Order of March 7,
1979 with compensation for temporary total disability only.
Claimant did not appeal that Determination Otaec.

On July 27, 1979 while splitting wood, claimant developed a
sudden and severe onset of low back pain. Dr. Stabler requested
claim reopening on August 7, 1979 and again on August 28. On Oc­
tober 9, 1979 SAIF denied tne requests to reopen because no aggra­
vation had occurred and claimant had an intervening injury.
Claimant did not appeal that denial.

In April 1979 claimant worked one month as a grocery store
clerk. He testified stocking shelves bothered his back. Between
October 1979 and January 1980 claimant was employed doing interior
and exterior housepainting. He testified he had to quit that type
work because it bothered his back. While unemployed, claimant de­
veloped back pain and on February 19, 1980 he sought medical at­
tention.

On March 3, 1980, Dr. Stabler reported that claimant had per­
sistent back pain with muscle spasms and was unable to work. On
April 1 Dr. Stabler indicated that when he examined claimant on 
February 19, 1980 the claimant had been working at a janitorial
service. The doctor opined that all claimant's back problems
stemmed from the original industrial injury.

On April 10, 1980 SAIF denied the aggravation claim.
On May 15, 1980 Dr. Kiest reported that no intervening epi­

sodes were particularly significant and only caused flareups of
the underlying problem. The doctor felt claimant must change jobs.
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June 12, 1980 Dr. s·tadler reported that claimant's con­
dition had materially worsened since the claim closure in March 
1979. The doctor felt claimant had never fully recovered from his 
industrial injury . ..... 

Dr. Stadler was deposed June 26, 1980 and testified, by tne 
date of that deposition, claimant's condition was medically sta­
tionary with moderate impairment. Dr. Stadler further testified 
that (1) the intervening flareup and episodes caused symptoms 
which would never have occurred but for the original injury, and 
these episodes were merely "aggravations;" (2) that when claimant 
was seen in February 1980, he had objective signs of a worsened 
condition (claimant was stiff, he could not bend, had real muscle 
spasms and very restricted range of motion). 

We conclude the ·evidence establishes that claimant's August 
1978 injury had become aggravated and the compensable injury rela­
ted condition worse when Dr. Standler examined him on February 19, 
1980. 

The Referee found a conflict between claimant's testimony and 
Dr. Stadler's history. The Board finds no such conflict. 

Medical causation has been established. The Court has re­
peatedly stressed that where medical causation is established and 
uncontradicted by the evidence, the fact-finder is bound by that 
evidence. Net.hamer v. SAIF, 16 Or. App. 402, 518 P 1051 (1974). 

The Board finds that the report of Dr. Stadler dated March 3, 
1980 was a valid claim for aggravation. ORS 656.273(3) states: 

"A physical report indicating a need for medical ser­
vices or additional compensation is a claim for aggrava­
tion. "-(emphasis added) 

Dr. Stadler's report states: 

"Because of persistent back pain and muscle spasm, Rich­
ard McPhail is unable to work. For this reason, I'm 
asking that his industrial accident claim be reopened." 

This report was received by SAIF. SAIF denied tne c1a1m on Aµr 11 
10, 1980 but failed to commence payment of interim compensation 
within the 14-day statutory limit. For this unreasonable tesis­
tance to the payment of compensation, SAIF will be assessed a pen­
alty and attorney fee. 
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On June 12 
dition had materi
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1980 Dr. Stadler reported that claimant’s con-
ally worsened since the claim closure in March
felt claimant had never fully recovered from his

was deposed June  6, 1980 and testified, by tne
sition, claimant's condition was medically sta-
rate impairment. Dr. Stadler further testified
rvening flareup and episodes caused symptoms
have occurred but for the original injury, and

re merely "aggravations;" ( ) that when claimant
ary 1980, he had objective signs of a worsened
nt was stiff, he could not bend, had real muscleestricted range of motion).

We conclude the evidence establishes that claimant's August
1978 injury had become aggravated and the compensable injury rela­
ted condition worse when Dr. Standler examined him on February 19,
1980.

The Referee found
Dr. Stadler*s history.

a conflict between claimant's testimony and
The Board finds no such conflict.

Medical causation has been established. The Court has re­
peatedly stressed that where medical causation is established and
uncontradicted by the evidence, the fact-finder is bound by that
evidence. Nethamer v. SAIF, 16 Or. App. 40 , 518 P 1051 (1974).

The Board finds that the report of Dr. Stadler dated March 3,
1980 was a valid claim for aggravation. ORS 656. 73(3) states;

"A physical report indicating a need for medical ser­vices additional compensation is a claim for aggrava­
tion." (emphasis added)

Dr. Stadler's report states;
"Because of persistent back pain and muscle spasm, Rich­
ard McPhail is unable to work. For this reason, I'm
asking that his industrial accident claim be reopened."

This report was received by SAIF. SAIF denied tne claim on aprii
10, 1980 but failed to commence payment of interim compensationwithin the 14-day statutory limit. For this unreasonable resis­
tance to the payment of compensation, SAIF will be assessed a pen­
alty and attorney fee.
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The order of the Referee dated August 21, 1980 is reversed. 

Gf.laimant's claim is remanded to the SAIF Corporation to be 
accepted as an aggravation with compensation for temporary total 
disability commencing on March 3, 1980 and until closure is auth­
orized pursuant to ORS 656.268. 

Claimant is granted an additional amount in the sum of 15% of 
the compensation granted by this order from March 3, 1980 to the 
date of the SAIF Corporation's denial as and for a penalty for the 
SAIF's unreasonable resistance to the payment of compensation. 

Claimant's attorney is granted as and for a reasonable at­
torney fee $1,400 payable by the SAIF Corporation for prevailing 
on a denied claim and for the penalty issue. 

WCB Case No. 79-03984 

CECIL BLACK, Jr., CLAIMANT 
Alan B. Holmes, Claimant's Attorney 
R. Ray Heysell, DefensR Attorney 
Order of Remand 

keviewed by the Board en bane. 

APRIL 28, 1981 

?he Boeing Company of Portland and its carrier, Aetna, see~ 
Board review of the Referee's order which found that claimant hao 
establish8d good cause for his failure to file a requesc tor hedr­
ing within 60 days of their denial of his claim. 

Claimant injured his shoulder in June 197& w~ile worKing ior 
Boeing. That claim was accepted and closed by Determination Order 
dated September 28, 1978. Claimant changed jobs and injL.red bis 
shoulder again in S~ptember 1978 wnile working for Black Enter­
prises, wnich was insured by SAIF. 

o~ October 16, 1978 claimant submitted claims for his SepLem­
ber injury to both Aetna and SAIF, the former on the theo:y tr.a~ 
his September injury was an aggravation of his June injury, anc 
the laLter on tne theory that his September injury was a new in­
jury. Aet~a denied the claim on September 19, 1978. SAIF denied 
the claim on December 22, 1978. Claimant requesteci a hearing on 
both denials 6n March 12, 1979. ~nis was almost five months after 
Aetna's denial and about two and a half months aft&r SAIF 1 s d~~ial. 

-746-

ORDER

The order of the Referee dated August  1, 19y0 is reversed.

<W.aimant's claim is remanded to the SAIF Corporation to be
accepted as an aggravation with compensation for temporary total 
disability commencing on March 3, 1980 and until closure is auth­
orized pursuant to ORS 656.268.

Claimant is granted an additional amount in the sum of 15% of
the compensation granted by this order from March 3, 1980 to the
date of the SAIF Corporation’s denial as and for a penalty for the
SAIF's unreasonable resistance to the payment of compensation.

Claimant's attorney is granted as and for a reasonable at­
torney fee $1,400 payable by the SAIF Corporation for prevailing

denied claim and for the penalty issue.on a

WCB Case No. 79 03984 APRIL 28, 1981

CECIL BLACK, Jr., CLAIMANT
Alan B. Holmes, Claimant's Attorney
R. Ray Heysell, Defense Attorney
Order of Remand

Reviewed by the Board en banc.
The Boeing Company of Portland and its carrier, Aetna, seeK

Board review of the Referee's order which found that claimant had
established good cause for his failure'to file a request for hear­
ing within 60 days of their denial of his claim.

Claimant injured his shoulder in June 1976 while worKing for
Boeing. That claim was accepted and closed by Determination Order
dated September 28, 1978. Claimant changed jobs and injured his 
shoulder again in September 1978 wnile working for Black Enter­
prises, which was insured by SAIF.

ber
On October 16, 1978 claimant submitted claims for his Septem  
injury to both Aetna and SAIF, the former on the theory that

his September injury was an aggravation of his June injury, and
the latter on tne theory that his September injury was a new in­
jury. Aetna denied the claim on September 19, 1978. SAIF denied
the claim on December 22, 1978. Claimant requested a hearing on
both denials on March 12, 1979. Tnis was almost five months after 
Aetna's denial and about two and a half months after SAIF's denial
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Under CJrtS 656.319(1) (a), a request for hearing must t.e fi1ed 
within 60 days after a denial, except ORS 656.319(1) (b) ~e:ffiits a 
request for hearing to be filed up to 180 days aft~r a d~~ial i: 
"tne c_airnc:.nt establishes at the hearing that there was gooa cause 
for failur~ to file the request by the 60th day after notification 
of denial." The Bbara recently interpreted this statute in Curtis 
A. Lowden, WCB Case No. 79-10215 (March 30, 1981). In this case, 
as in tnat one, the denial letters "stated in the usual forra tnat 
claimant had to request a hearing within 60 days if he was dis­
satisfied. •~,• .. Or.derL.;'.on Review at 1. Tn:"!tn.i,s•.case, as in tnat o,1e, 
"claimant admitted receiving, reading and understanding" the de­
nial letters. Id. In tnis case, as in tnat one: "If this it all 
there were co thecase, it would be hard to imagine good cause for 
requesting hearing oeyond 60 days." Id. 

Lowden suggests one possible basis for a good cause tinding 
in thTs case. In that case we founa that the claimant was "caught 
in a cross-fire between two insurance carriers, each claiming that 
responsibility for the claim rests with thi other" and that the 
reason for the claimant's tardy hearing request "was due to his 
pursuing his claim with SAIF as suggested by INA." Ordet on Re­
view at 3. There is a surface similarity here in that claimant 
initiated claims for the same injury with two different carriers. 
There is, however, a subtle but significant distinction. In 
Lowden, we were satisfied that the claimant was actively pursuing 
his claim. Here, by contrast, the majority find that claimant did 
nothing between receiving denials in October and Decemoer 1978 and 
contacting an attorney in early March of 1979. A majority of the 
Board conclucies that claimant's inaction makes th£ Lowden analysis 
of goo_d cause inapplicable here. · 

Tne Referee's Supplemental Order, if we unaerstand it cor­
rectly, found good cause for the delayed requests for hearing 
based on the fact that claimant had not yet retained an ~;torney. 
The Board majority emphatically rejects that reasoning. 7he stan­
dard denial language advises a worker to contact an attorney to 
pursue and protect his or her legal rights. If a worker 1 s unex­
plained failur~ to follow that advice were good cause, the 60-day 
limit of ORS 656.3:9(1) {a) would be meaningless. 

Tne dissent seems to take the position that a worker who ~as 
multiple claims pending with different carriers should always b~ 
allowed up to _18 O days to request a hearing on a denial. No prior 
Board decision has so held, and the Board majority now rejects 
that reasoni~g. The only significance of having multiple claims 
pending, as the Board recognized in Curtis A. Lowden, is that 60 
days might run on one denial while another is being pursued. I:1 
this case, by.contrast, the 60 day period ran on both denials be­
fore claimant took any action. The dissent would apparently ex­
plain that o~ the basis that claimant was confused. The Board ma­
jor icy finds there was no possible reasonable basis for confusion 
between when cla.imant received the second denial, that is, SAIF's 
of December 22, ana when claimant contacted an attorney i r. ear:y 
March--by which time more than 60 days had run on the later of tne 
two denials. -747-
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Under OKS 656.319 (1) (a) , a request for hearing must be filed
witnin 60 days after a denial, except ORS 6 56.319 (1) (b) pe.'mits a
request for hearing to be filed up to 180 days after a denial if
"tne c aimant establishes at the hearing that there was good cause
for failure to file the request by the 60th day after notification
of denial." The Board recently interpreted this statute in Curtis
A. Lowden, WCB Case No. 79 10215 (March 30, 1981). In this case, 
as in tnat one, the denial letters "stated in the usual form tnat
claimant had to request a hearing within 60 days if he was dis­
satisfied. " •‘.Orderoon Review at 1, In^tnis'case, as in tnat one,
"claimant admitted receiving, reading and understanding" the de­
nial letters. Id. In this case, as in tnat one: "If this is all
there were to the case, it would be hard to imagine good cause for
requesting hearing oeyond 60 days." Id.

Lowden suggests one possible basis for a good cause findingin thTs case. In that case we found that the claimant was "caught
in a cross fire between two insurance carriers, each claiming that
responsibility for the claim rests with the other" and that the
reason for the claimant's tardy hearing request "was due to his 
pursuing his claim with SAIF as suggested by INA." Ordef on Re­
view at 3. There is a surface similarity here in that claimant
initiated claims for the same injury with two different carriers.
There is, however, a subtle but significant distinction. In
Lowden, we were satisfied that the claimant was actively pursuing
his claim. Here, by contrast, the majority find that claimant did
nothing between receiving denials in October and Decemoer 1978 and
contacting an attorney in early March of 1979. A majority of the
Board concludes that claimant's inaction makes the Lowden analysis
of good cause inapplicable here.

Tne Referee's Supplemental Order, if we understand it cor­
rectly, found good cause for the delayed requests for hearing
based on the fact that claimant had not yet retained an ciC torney.
The Board majority emphatically rejects that reasoning. Tne stan­
dard denial language advises a worker to contact an attorney to
pursue and protect his or her legal rights. If a worker's unex­
plained failure to follow that advice were good cause, the 60 day 
limit of ORS 656.319 (1 ) (a) would be meaningless.

Tne dissent seems to take the position that a worker who r.as
multiple claims pending with different carriers should always be
allowed up to 180 days to request a hearing on a denial. No prior 
Board decision has so held, and the Board majority now rejects
that reasoning. The only significance of having multiple claims
pending, as the Board recognized in Curtis A. Lowden, is that 60
days might run on one denial while another is being pursued. In
this case, by contrast, the 60 day period ran on both denials be­
fore claimant took any action. The dissent would apparently ex­
plain that on' the basis that claimant was confused. The Board ma­
jority finds there was no possible reasonable basis for confusion
between when claimant received the second denial, that is, SAIF's
of December 22, ana when claimant contacted an attorney in early
March  by which time more than 60 days had run on the later of tne
two denials.  747 



         
          
         

            
         

           
            
          

             
            
          
             

          
         

          
            
          
          
          

   

           
         
         
          

         
           

      

     
           

    

      
        

         
 

   
   
  

         
           
          

           
            

       

March 12, 1979 req~ests for hearing on Aetna's Oc­
tober 19, 1978 denial ·regarding his September 1978 injury and 
SAIF 1 s December 22, 1978 denial regarding his September 1Y78 i~­
jury were untimely and no good cause for the tardy filing has been 
establisheu. Therefore, the majority of the Board affirms those 
denials. 

There are remaining issues. ~AIF did not issue a denial or 
begin to pay time loss within 14 days as required. The Referee 
found SAIF 1 s inaction unreasonable and assessed a penalty of "l5% 
of the time loss, if any, payable for the period from November 1, 
1~78 to Deceinber 22, 1978, not to exceed $200" and ordered SAIF.to 
pay claimant's attorney $i00. SAIF suggests no reason fbr the 
Board to modify this portion of the Referee's order, so it will be 
affirmed. 

Claimdnt also raised at tne hearing the question of the suf­
ficiency of the September 28, 1978 Determination Order regarding 
his June 1978 injury while working for Boeing of Portland, insured 
by Aetna. The Board cannot tell from the record what became of 
that issue. It was discussed before the Referee, but not men­
tioned in the Referee's Opinion and Order. The rloara will, there­
fore, remand to tne Referee to consider tne issues raised regard­
ing the Determination Order. 

ORDER 

The order of the Referee dated March 31, l98fl is modified. 
The denials issued by Aetna and SAIF regarding claimant's Septe~­
ber 1978 i~jury are affirmed, and the Referee's contrary finding 
with respect to Aetna is reversed. The Referee's assessment of 
penalties and attorney fees against SAIF is affirmed. This case 
is remanded to the Referee to resolve the issues raised i~ con­
nection with the September 1978 Determination Order. 

Board Member George Lewis respectfully dissents: 

On October 16, 1978, claimant signed an 801 claim form which 
was submitted to both carriers. 

Aetna promptly denied responsibility by its letter to claim~ 
ant dated October 19, 1978. SAIF neither denied nor accepted the 
claim nor paid time loss benefits within th~ 14 days as required 
by law. 

Presumaoly, had SAIF complied with its statutory duty to do 
one or the other, claimant would not have held to the misconcep­
tion tnat SAIF was the responsible carrier. Not until claimant 
received SAIF's late denial, issued more than 60 days after its 
receipt of the claim, did claimant have reason to believe that he 
had been caught in a cross-fire between insurers. 
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Claimant's March 12, 1979 requests for hearing on Aetna's Oc­
tober 19, 1978 denial regarding his September 1978 injury and
SAIF's December 22, 1978 denial regarding his September 1978 in­
jury were untimely and no good cause for the tardy filing has been 
established. Therefore, the majority of the Board affirms those
denials.

There are remaining issues. SAIF did not issue a denial or
begin to pay time loss within 14 days as required. The Referee
found SAIF's inaction unreasonable and assessed a penalty of "25%
of the time loss, if any, payable for the period from November 1,
1978 to December 22, 1978, not to exceed $200" and ordered SAIF.to
pay claimant's attorney $100. SAIF suggests no reason f6r the
Board to modify this portion of the Referee's order, so it will be
affirmed.

Claimant also raised at tne hearing the question of the suf­
ficiency of the Septemoer 28, 1978 Determination Oraer regarding
his June 1978 injury while working for Boeing of Portland, insured 
by Aetna. The Board cannot tell from the record what became of
that issue. It was discussed before the Referee, but not men­
tioned in the Referee's Opinion and Order. The Boaro will, there­
fore, remand to tne Referee to consider the issues raised regard­
ing the Determination Order.

ORDER
The order of the Referee dated March 31, 1981^ is modified.

The denials issued by Aetna and SAIF regarding claimant's Septem­
ber 1978 injury are affirmed, and the Referee's contrary finding 
with respect to Aetna is reversed. The Referee's assessment of
penalties and attorney fees against SAIF is affirmed. This case 
is remanded to the Referee to resolve the issues raised in con­
nection v;ith the September 1978 Determination Order.

Board Member George Lewis respectfully dissents;
On October 16, 1978, claimant signed an 801 claim form which

was submitted to both carriers.

Aetna promptly denied responsibility by its
ant dated October 19, 1978. SAIF neither denied
claim nor paid time loss benefits within the 14
by law.

letter to claim 
nor accepted the

days as required

Presumaoly, had SAIF complied with its statutory duty to do 
one or the other, claimant would not have held to the misconcep­
tion that SAIF was the responsible carrier. Not until claimant
received SAIF's late denial, issued more than 60 days after its
receipt of the claim, did claimant have reason to believe that he
had been caught in a cross fire between insurers.

m
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the aide of an attorney to help him sift through the 
morass of procedural complexities, claimant allowed the 60-day 
period of time allowed for filing a request for hearing to lapse. 
In view of the language contained in the first denial from Aetna, 
it is understandable that claimant was misled into believing that 
liability for his injuries rested with SAIF. 

As observed by the Board In the Matter of the Compensation of 
Curtis A. Lowden, wca Case No. 79-10215, in March of 1981, there 
are a large number of ·appellate decisions interpreting ORS 
65 6. 319 ( l) (a) whicn requires that a request for hearing be filed 
not later than the 60th day after a claimant is notified of a de­
nial of his claim. In. view of the extensive number of disputes 
arising concerning this time limit, it is not surprising that 
claimant, a lay person, might be confused. 

It would appear that the majority decision is based, pri­
marily, upon the claimant's aamission that when he finally r~­
ceived the second denial in December of 1978 he simply didn't know 
what to do. Where, as here, a situation of successive injuries to 
the same area of the body exists with different carriers involved, 
both of which deny responsibility, the claimant's confusion car. be 
readily understood. 

By the time claimant received the second denial, dated Decem­
ber 22, 1978, his time to appeal the first denial by Aetna had al­
ready lapsed.· If, in fact, it was clear that his 60 days hiid al­
ready expired, it is reasonable to conclude that there would re­
main no reason to hurry. It would appear, however, that clai~ont 
simply had no idea of what course of action he should take once he 
had let the time lapse to appeal the first denial. 

Frequently, a worker with a compensable injury will return to 
work and suffer an exacerbation of the compensable condition while 
engaging in work act iv.i ty. · The issue· then arises, as in this 
case, of whether the exacerbation constitutes an aggravation under 
ORS 656.273, i.e., a worsening of the initial injury, or a new in­
jury. In such cases, Oregon follows the "last injurious exposure 
rule," as expressed in 4 Larson, Workmens• Compensation Law, Sec­
tion 95.12 (1980) which states: 

-749-

Without the aide of an attorney to help him sift through the
morass of procedural complexities, claimant allowed the 60 day
period of time allowed for filing a request for hearing to lapse.
In view of the language contained in the first denial from Aetna,
it is understandable that claimant was misled into believing that 
liability for his injuries rested with SAIF.

As observed by the Board In the Matter of the Compensation of
Curtis A. Lowden, WCB Case No. 79 10215, in March of 1981, there
are a large number of  appellate decisions interpreting ORS
656.319(1) (a) whicn requires that a request for hearing be filed 
not later than the 60th day after a claimant is notified of a de­
nial of his claim. In view of the extensive number of disputes
arising concerning this time limit, it is not surprising that 
claimant, a lay person, might be confused.

It would appear that the majority decision is based, pri­
marily, upon the claimant's admission that when he finally re­
ceived the second denial in December of 1978 he simply didn't know
what to do. Where, as here, a situation of successive injuries to
the same area of the body exists with different carriers involved, 
both of which deny responsibility, the claimant's confusion car. be
readily understood.

m
By the time claimant received the second denial, dated Decem­

ber 22, 1978, his time to appeal the first denial by Aetna had al­
ready lapsed. If, in fact, it was clear that his 60 days had al­
ready expired, it is reasonable to conclude that there would re­
main no reason to hurry. It would appear, however, that claimant
simply had no idea of what course of action he should take once he
had let the time lapse to appeal the first denial.

Frequently, a worker with a compensable injury will return to
work and suffer an exacerbation of the compensable condition while 
engaging in work activity. The issue then arises, as in this
case, of whether the exacerbation constitutes an aggrava.tion under
ORS 656.273, i.e., a worsening of the initial injury, or a new in­
jury. In such cases, Oregon follows the "last injurious exposure

expressed in 4 Larson, Workmens
(1980) which states;

rule," as
tion 95.12

Compensation Law, Sec-
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the second injury takes the form merely of a recur­
rence of the first, and if the second incident doe~ nqt 
contribute even slightly to the causation of the dis•. 
abling condition, the insuier on the risk at the time of 
the original injury remains liable for the second. In 
this class would fall most of the cases discussed in .the 
section on range of conseq~ences in whicn a second in­
jury occurred as the direct result of the first, as when 
claimant falls because of crutches whic~ his first 
injury requires him to use. This group also inc:uaes 
the kind of case in whicn a man has suffered a back 
strain followed by a period of work with continuing 
symptoms indicating that the original condition per­
sists, and culminating in a second period of disability 
precipitated by some lift or exertion. 

"On the other hand, if the second incident contributes 
independently to the injury, the seco~d insurer is 
solely liable, even if the injury would have been much 
less severe in the absence of tne prior .condition, ~nd 
even if the prior injury contrubuteci the major part to 
the final condition ..• " 

The point here should become inescapably clear: It is not 
always clear, from th~ factual situation surrounding any case, 
whether an aggravation or new injury exists. To expect an injured 
worker to make a timely and binding decision on l1ab:lity, upo~ 
which even the exp~rts--lawyers, doctors, ·and the courcs--cann~t 
always agree, is to impose upon the claimant a burden not intended 
by the legislature or the courts. 

The Court of Appeals, in Bracke v. Baza'r, Inc., Or. App. 
, CA 17587 (April 1981), discussed the problems encountered by 

aclaimant when attempting to decide which ot two or more employ­
ers was responsible for compensation. Although Bracke concerned 
an occupational disease ratner than successive injuries, as in 
this case, the rationale is applicable. In Bracke, the court 
stated: 

" ••• where, as here, the question is not one of compen­
~ability but, rather, which of several employers is re­
sponsible, the problem is whether the claimant must as­
sume all of the risk of choosing the employer who the 
evidence ultimately will show is responsible, in fact, 
for the compensable condition. In Mathis v. SAIF, 10 
Or. App. 139, 499 P2d 1331 (1972), we held that a claim­
ant was not required to assume that risk, but could make 
a claim against the last employer where working condi­
tions could caus~ tne disease or injury." (emphasis 
added} 
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rence of the first, and if the second incide 
contribute even slightly to the causation of
abling condition, the insurer on the risk at
the original injury remains liable for the s
this class would fall most of the cases disc
section on range of consequences in whicn a
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claimant falls because of crutches which his
injury requires him to use. This group also
the kind of case in whicn a man has suffered
strain followed by a period of work with con 
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sists, and culminating in a second period of
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of a recur 
nt does not
the dis 
the time of

econd. In
ussed in .the
second in 
rst, as when
first
includes
a back
tinuing 
ion per 
disabiliry

"On the other hand, if the second incident contributes
independently to the injury, the second insurer is
solely liable, even if the injury would have been much
less severe in the absence of tne prior  condit ion, and
even if the prior injury contirubuted the major part to
the final condition..."

The point here should become inescapably clear: It is not
always clear, from the factual situation surrounding any case,
whether an aggravation or new injury exists. To expect an injured
worker to make a timely and binding decision on liability, upon 
which even the experts  lawyers, doctors, and the courts  cannot
always agree, is to impose upon the claimant a burden not intended
by the legislature or the courts.

The Court of Appeals, in Bracke v. Ba za'r, Inc., ___ Or. App.
CA 17587 (April 1981), discussed the problems encountered by

a claimant when attempting to decide which of two or more employ­
ers was responsible for compensation. Although Bracke concerned
an occupational disease ratner than successive injuries, as in
this case, the rationale is applicable. In Bracke, the court
stated:

"...where, as here, the question
Lability but, rather, which of se
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for the compensable condition. I
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The Lowden decision, supra, discusse~ ~riefly above, 
a dispute between two insurance companies on the question 
was responsible for tne claimant's compensable injuries. 
Lowden, the Board referred to the holding of the Supreme 
Brown v. EBI Comoanies, 289 Or •. 455 (1980): 

involved 
of which 
In 

Court in 

111 Go.od cause' under ORS 656.319(1) (b) is not a matter oi 
'd iscr et ion' but of agency judgment in tne sense st a:. ed 
in McPherson v. Employment Division, 285 Or. 541, 5~1 
P2d 1381 (1979)." 289 c;>r. at 460 n. 3. 

The Board noted that under McPherson, supra, the term "good cause" 
was to be defined as a policy matter by the agency entrusted with 
administration of the statutes rather than by the judiciary, and 
that the Brown holding extended that rule to the workers' compen­
sation area. Concluding that it was not bound by pre-Brown appel­
late decisions, the Board held: 

"In exercising that responsibility, tnis agency is not 
foreclosed from following persuasive judicial analysis. 
In ooth .Hanna v. McGrew Bros. Saw Mill, 44 Or. App. 18~ 
(19&0), and Calder v. Hughes and Ladd, 23 Or. App. 66 
(197.S), the Court of Appeals indicated that a claiinanc 
should not be penalized when he is caught in a cross­
fire becween two insurance carriers, each claiming tr.at 
responsibility for the claim rests with the otn~r. T~e 
Board finds that reasoning to oe here applicable and 
cogent. Factually, we find that the reason for claim­
ant's having requested a hearing more than 60 days after 
INA's denial was due to his pursuing his claim with SAIF 
as suggesced by INA. Legally, anct as a policy matter, 
we conclude that is good cause for the amount of delay 
here in question (32 days} • 11 Order on Review, March 30, 
1981, p. 3. 

' In another case where the claimant was caught between two in-
surers both denying liability, In the Matter of the Compensation 
of James Griffin, WCB Case No.'s 79-10206 and 7~·08~14, tne Board 
found that claimant had good cause ·for his failure to file a re­
quest for hearing within 60 days of the date of a denial because 
ihe claimant was "lulled into a sense of security" and had no rea­
son to believe he should take legal action on the SAIF denial. In 
that case, claimant's false sense of security stemmed from the 
fact that another insurer was already making compensation pay­
ments. While this is not the factual situation in the case at 
bar, it is reasonable that the claimant relied upon the language 
contained in the first dP.nial from Aetna: 

-751-

The Lowden decision, supra, discussed briefly above, involved
a dispute between two insurance companies on the question of which
was responsible for tne claimant's compensable injuries. In
Lowden, the Board referred to the holding of the Supreme Court in
Br own v. EBI Companies, 289 Or. .455 (1980) :

"'Good cause' under ORS 656.319 (1 ) (b) is not a matter of
'discretion' but of agency judgment in tne sense staged
in McPherson v. Employment Division, 285 Or. 541, 591
P2d 1381 (1979)." 289 Or. at 460 n. 3.

The Board noted that under McPherson, supra, the term "good cause"
was to be defined as a policy matter by the agency entrusted with
administration of the statutes rather than by the judiciary, and 
that the Br own holding extended that rule to the workers' compen­
sation area. Concluding that it was not bound by pre Brown appel­
late decisions, the Board held:

"In exercising that responsibility, tnis agency is not
foreclosed from following persuasive judicial analysis.
In both Hanna v. McGrew Bros. Saw Mill, 44 Or. App. 189
(1960), and CaIder v. Hughes and Ladd, 23 Or. App. 66
(1975), the Court of Appeals indicated that a claimant
should not be penalized when he is caught in a cross­
fire between two insurance carriers, each claiming that
responsibility for the claim rests with the otner. The 
Board finds that reasoning to oe here applicable and
cogent. Factually, we find that the reason for claim­
ant's having requested a hearing more than 60 days after 
INA's denial was due to his pursuing his claim with SAIF
as suggested by INA. Legally, and as a policy matter, 
we conclude that is good cause for the amount of delay
here in question (32 days)." Order on Review, March 30,
1981, p. 3.

In another case where the claimant was caught between two in­
surers both denying liability. In the Matter of the Compensation
of James Griffin, WCB Case No.'s 79 10206 and 79 08314, tne Board
found that claimant had good cause for his failure to file a re­
guest for hearing within 60 days of tne date of a denial because
the claimant was "lulled into a sense of security" and had no rea­
son to believe he should take legal action on the SAIF denial. In
that case, claimant's false sense of security stemmed from the
fact that another insurer was already making compensation pay­
ments. While this is not the factual situation in the case at
bar, it is reasonable that the claimant relied upon the language
contained in the first denial from Aetna:
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to the circumstances you report, it appears that 
you had a separate accident with your current employer 
and that any compensation which may be due _you should 
rightfully come from the workers' compensation carrier 
for Black's Enterprises and not from this Com?any as the 
workers' compensation carrier for Boeing of Portland. 
Further, tne medical information in our file in~icates 
that you had sufficient time to completely recover from 
the injury you sustained on June 7, 197ij. Consequently, 
compensation for aggravation is denied." 

The mere fact that the denial letter contained the usual notice of 
appeal rights does not diminish the claimant's assertion that he 
had good cause for his failure to request a hearing within the 60 
days allowed by statute. 

Certainly, the "good cause" provisions of O~S 656.319(1) (bJ 
contemplated situations such as this one where a claimant is mis­
led by one insurance carrier into believing tnat liability rests 
wi tn another. · 

ORS 656.307(1) addresses the method in which determination of 
an issue regarding reponsibility for compensation shall be re­
solved: 

"(1) Where there is an issue regarding: 

(a) 

(0) 

(c) Responsibility between two or more employers or 
their insurers involving payment of compensu­
tion for two or more accidental injuries ..• 

the director shall, by order, designate who shall pay 
the claim, if the claim is otherwise compensable ••. 11 

Unfortunately, at the time of the denial in this case, there was 
no provision, by rule or statute, for the mechod in which the di­
rector is to be notified of the existence of a dispute as to which 
insurer is responsible. In contemplation of problems which arise 
in determining reponsibility for the acdeptance and proc,ssing of 
a compensable injury claim, the Department has, since that time, 
adopted rules which govern the conduct of the parties involved in 
such a dispute. OAR 438-54-332, now in effect, requires the first 
insurer receiving the claim to immediately forward it to the other 
insurer, and the two shall notify the Compliance Division of their 
differing positions. Upon receipt of such notice, the Compliance 
Division then issues what is commonly referred to as a "307 Order 11 

: - 7 5 2-

• 
"Due to the circumstances you report, it appears that
you had a separate accident with your current employer
and that any compensation which may be due you should 
rightfully come from the workers' compensation carrier
for Black's Enterprises and not from this Company as the
workers' compensation carrier for Boeing of Portland.
Further, tne medical information in our file indicates
that you had sufficient time to completely recover from
the injury you sustained on June 7, 197a. Consequently,
compensation for aggravation is denied."

The mere fact that the denial letter contained the usual notice of
appeal rights does not diminish the claimant's assertion that he
had good cause for his failure to request a hearing within the 60
days allowed by statute.

Certainly, the "gooa cause" provisions of Oi<d 656.319 (1) (b)
contemplated situations such as this one where a claimant is mis­
led by one insurance carrier into believing tnat liability rests 
with another.

ORS 656.307(1) addresses the method in which 
issue regarding reponsibility for compensationansolved:

determination
shall be re 

of

" (1) Where there is an issue regarding:

(a) . . .
(D)

(c) Responsibility between two or more employers or
their insurers involving payment of compensa­
tion for two or more accidental injuries...

the director shall, by order, designate who shall pay
the claim, if the claim is otherwise compensable..."

Unfortunately, at the time of the denial in this case, there was 
no provision, by rule or statute, for the method in which the di­
rector is to be notified of the existence of a dispute as to which
insurer is responsible. In contemplation of problems which arise 
in determining reponsibility for the acdeptance and processing of 
a compensable injury claim, the Department has, since that time,
adopted rules which govern the conduct of the parties involved in
such a dispute. OAR 438 54 332, now in effect, requires the first
insurer receiving the claim to immediately forward it to the other 
insurer, and the two shall notify the Compliance Division of their
differing positions. Upon receipt of such notice, the Compliance
Division then issues what is commonly referred to as a "307 Order"

m
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designating one of the insurers as the paying agent with a mone­
tary adjustment to be made upon.final determination of which in­
surer is responsible in fact. 

Had the Department's rules~.-adopted in 1980-.:...been in·effect 
at the time of Aetna 's 1971$ denial in this case·;· the su'b"sequent · 
problems wnicn arose, in which claimant was caught in a cross-fire 
between two insurers, might never have arisen. Yet w~ are facca 
with a situation wnere those rules did not exist. 

The majority of the Board concluded that the Referee failed 
to address the issue of premature closure by Determination Order 
dated September 28, 1978 on the initial claim for injuries arising 
out of tne June 7, 1978 incident. I agree. The Referee, in his 
first Opinion and Order dated March 31, 1980, concluded that the 
claimant had not had adequate time to completely recover from his 
June 7, 1978 injury by the time his second injury occurred on Sep­
tember 28, 1978. Coincidentally, that is the same date as the De­
termination Order which closed the first claim. It is conceiv­
able, therefore, that, at the time the claim was closed, claim­
ant's condition was not medically stationary. Unfortunately, 
neither the first Opinion and Order nor the Supplemental Order 
dated April 23, 1980 specifically addresses the issue of premature 
closure, raised by claimant's second supplemental request for 
hearing. By treating the second injury as an "aggravation" claim, 
it would appear that the Referee concluded that the first clai:., 
had not been prematurely closed. Because such a conclusion is in­
consistent with tne other finding--that claimant had not had time 
to fully recover--! agree that the issue of premature closure 
should be remanded to the Referee for a determination. 

The majority decision, assessing penalties for SAIF's failure 
to comply with statutory requirements, is a?propriate, under the 
circumstances surrounding this case. 

But to deny claimant an opportunity to have his claim now 
considered ~n t~e merits, in view of tne complexities and proce­
d~ral compli'?ations encountered by .the claimant, is inconsistent 
with the policy heretofore adopted by the board and is inconsis­
tent with guidelines set down. by the courts. 

Board Member 

Dated this 28th day of April 1981. 
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designating one of the insurers as the paying agent with a mone­
tary adjustment to be made upon final determination of which in­
surer is responsible in fact.

Had the Department's rules . adopted in 1980  been in'effect
at the time of Aetna's 1978 denial in this case; the subsequent'
problems wnicn arose, in which claimant was caught in a cross fire
between two insurers, might never have arisen. Yet we are faced
with a situation wnere those rules did not exist.

The majority of the Board concluded that the Referee failed
to address the issue of premature closure by Determination Order 
dated September 28, 1978 on the initial claim for injuries arising
out of tne June 7, 1978 incident. I agree. The Referee, in his 
first Opinion and Order dated March 31, 1980, concluded that the
claimant had not had adequate time to completely recover from his 
June 7, 1978 injury by the time his second injury occurred on Sep­
tember 28, 1978. Coincidentally, that is the same date as the De­
termination Order which closed the first claim. It is conceiv­
able, therefore, that, at the time the claim was closed, claim­
ant's condition was not medically stationary. Unfortunately,
neither the first Opinion and Order nor the Supplemental Order
dated April 23, 1980 specifically addresses the issue of premature
closure, raised by claimant's second supplemental request for
hearing. By treating the second injury as an "aggravation" claim,
it would appear that the Referee concluded that the first clai.v.
had not been prematurely closed. Because such a conclusion is in­
consistent with tne other finding  that claimant had not had time
to fully recover  ! agree that the issue of premature closure
should be remanded to the Referee for a determination.

The majority decision, assessing penalties for SAIF's failure
to comply with statutory requirements, is appropriate, under tne
circumstances surrounding this case.

But to deny claimant an opportunity to have his claim now 
considered on the merits, in view of tne complexities and proce­
dural complications encountered by the claimant, is inconsistent
with the policy heretofore adopted by the board and is inconsis­
tent with guidelines set down, by the courts.

Dated this 28th day of April 1981
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Case No. 80-04245 APRIL 28, 1981 

JOHN W. COFFIELD, CLAIMANT 
Doblie & Francesconi, Claimant's Attorneys 
SAIF Corporation 
Amended Order on Review 

Our Order on Review dated April o, 1981 in tne above entitled 
matter inadvertently omitted a provision for attorney's fee. 

IT IS HEREBY ORDERED that claimant's attorney hereby be 
granted the sum of $400 for his .services at that Board review, 
payable by tne SAIF Corporation. 

WCB Case No. 80-00608 APRIL 28, 1981 

DAVID C. REID, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attorneys 
SAIF Corporation 
Order on Review 

Reviewed by the Board en bane. 

Tne claimant seeks Board review of the Referee's order which 
3ffirmed the SAIF Corporation's .denial of claimant's request for 
reimbursement for mileage expenses incurred in connection witn a 
form of medical treatment. 

Claimant's treating pnysicians recommended swimming as a form 
of therapy for claimant's shoulder and neck injury. Claimant in­
curred the mileage expenses here in issue traveling to various 
places to go swimming. While there seems to be some dispute in 
the record and ·briefs regarding whether travel expense to go swim­
ming can ever properly be part of compensation, the Board regards 
that as a red herring. Given the claimant's injury and the speci­
fic advice of two doctors to swim as therapy, the Board is satis­
fied that claimant's mileage expense incurred to follow the doc­
tors' recommendation should, abstractly, be part of claimant's 
compensation. 
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• WCB Case No. 80 04245 APRIL 28, 1981
JOHN W, COFFIELD, CLAIMANT
Loblie & Francesconi, Claimant's Attorneys
SAIF Corporation
Amended Order on Review

Our Order on Review dated April 6, 1981 in tne above entitled
matter inadvertently omitted a provision for attorney's fee.

IT IS HEREBY ORDERED that claimant's attorney hereby be
granted the sum of $400 for his .services at that Board review, 
payable by tne SAIF Corporation.

wc B C ase No.
DA VI D C . REID , c LAIMANT
Po z z i, W i Ison , e t al , Cl
SA IF Cor P 0 ra t ion
0 r d e r on Re vi ew

Rev iewed by the Boa

80 00608 APRIL 28, 1 981

en banc.
Tne claimant seeks Board review of the Referee's order which

affirmed the SAIF Corporation's .denial of claimant's request for
reimbursement for mileage expenses incurred in connection witn a
form of medical treatment.

Claimant's treating pnysicians recommended swimming as a form 
of therapy for claimant's shoulder and neck injury. Claimant in­
curred the mileage expenses here in issue traveling to various
places to go swimming. While there seems to be some dispute in
the record and briefs regarding whether travel expense to go swim­
ming can ever properly be part of compensation, the Board regards
that as a red herring. Given the claimant's injury and the speci­
fic advice of two doctors to swim as therapy, the Board is satis 

expense incurred to follow the doc  
abstractly, be part of claimant's

fied that claimant's
tors' recommendation
compensation.

mileage
should.
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The problem is whether claimant proved the amount of reim­
bursement to which he was entitled. Claimant testified that he 
drove as much as 115 miles a day to go swimming. His total clai~ 
is for about $900 of travel expense for over 5,500 miles of 
traveling to swim. There were short- comings with the records 
claimant kept to document that claim, as claimant admitted during 
his testimony. The Referee found: "I don't be Ii eve c lairnant 
drove the amount he alleges." The Board interprets this as a 
credioility finding. We find no basis in the record for us to 
make a contrary credibility finding. 

The Board is thus left with this unhappy situation: (1) We 
are satisfied beyond any doubt that claimant incurred some travel 
expense in driving to places where he could swim, as recommended 
by his doctors; (2) claimant's travel expense should be paid for 
by SAIF; (3) on this record, the exact amount of claimant's travet 
expense is unknown and unknowable; (4) we are not aware of any 
legal options, on this record, except to grant claimant all that 
he seeks or nothing; and (5) since claimant has not proven entitle· 
rnent to all that he seeks; he gets nothing. 

·The Board regards this as unfair. If we had authority to do 
so, we would grant claimant reimbursement for one-half of the tra­
vel he claims. But attorneys might criticize, rightly under 
current law, that the Board's conclusion was based on specu­
lation, no~ on the record. 

ORDER 

T~e order of the Referee dated Septernoer 23, 1980 is affirmed 

WCB Case No. 79-08182 APRIL 28, 1981 

TERRY RIDDLE, CLAIMANT 
Malagon, Velure & Yates, Claimant's Attorneys 
SAIF Corporation 
Order on Review 

Reviewed by Board members McCallister ana Lewis. 

Tne SAIF Corporation seeks Board review of the Referee's or­
der which granted claimant an additional award of 25i for a total 
award of 35% loss of the left leg. SAIF contends tnat the award 
is excessive. The Board agrees and reverses the rteferee's order. 
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#
The problem is whether claimant proved the amoant of reim­

bursement to which he was entitled. Claimant testified that he
drove as much as 115 miles a day to go swimming. His total claim
is for about $900 of travel expense for over 5,500 miles of
traveling to swim. There were short comings with the records
claimant kept to document that claim, as claimant admitted during
his testimony. The Referee found; "I don't believe claimant
drove the amount he alleges." The Board interprets this as a
credioility finding. We find no basis in the record for us to
make a contrary credibility finding.

The Board is thus left with this unhappy situation: (1) We
are satisfied beyond any doubt that claimant incurred some travel
expense in driving to places where he could swim, as recommended
by his doctors; ( ) claimant's travel expense should be paid for
by SAIF; (3) on this record, the exact amount of claimant's travel 
expense is unknown and unknowable; (4) we are not aware of any 
legal options, on this record, except to grant claimant ail that
he seeks or nothing; and (5) since claimant has not proven entitle
ment to all that he seeks, he gets nothing.

The Board regards this as unfair. If we had authority to do 
we would grant claimant reimbursement for one half of the tra so.

vel he claims. But attorneys
current law, that the Board's 
lation, not on the record.

might criticize, rightly under 
conclusion was based on specu 

ORDER
Tne order of the Referee dated September 23, 1980 is affirmed

WCB Case No. 79 08182 APRIL 28, 1981

TERRY RIDDLE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attorneys
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.

Tne SAIF Corporation seeks Board review of the Referee's or­
der which granted claimant an additional award of 25% for a total
award of 35% loss of the left leg. SAIF contends that the award
is excessive. The Board agrees and reverses the Referee's order.
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was employed, and still is, as a skidder operator 
and injured his left knee on August 28, 1978 when he jumped off 
the skiader. Initial diagnosis was possible tear of tne lateral 
meniscus. Claimant was released to his regular work on Se?ternber 
5, 1978 and nis claim was closed by a Determination Order on Jan­
uary 25, 1979 with time loss only. 

On Feoruary 12, 1979 Dr. Lilly reported claimant haa signs 
and symptoms o~ intermal derangement. Claimant was hospitalized 
two days later, and on Fenruary 15 underwent a meniscectomy. 

An independent examination was peformed by Dr. Casey o~ July 
19, 1979. That examination revealed claima~t had full ra""ye of 
motion but full flexion caused pain, and patellar compression into 
tne femur was markedly tender. There was no anterior, posterior 
or mediolateral instability. X-rays were normal. Claimant's con­
dition was.considered stationary, but he was to continue with his 
exercises. Dr. Casey felt that the present symptoms were due to 
mild arthritis. Claimant should do no work requiring climbing up 
and down stairs or getting on and off machinery. 

The claim was closea by a second Determination Order dated 
September 17, 1979 and granted 15° for 10% loss of the left leg. 

Dr. Casey first released claimant to light work a~d sub­
sequently regular work on November· 1, 1979. Dr. Casey again 
examined claimant in December 1979 and reported on February 7, 

i 

1980 that the earlier examination was normal and claimant ha6 only ··-
subjective complaints of pain. 

The Board finds, based on the medical evidence and claimant's 
testimony at hearing, that the award granted by the Referee is ex­
cessive. By the medical information claimant had a normal ex~~­
ination and nis only complaints were of pain which is not dis­
abling. Claimant has returned to his regular job and missed no 
time from work due to his knee condition. The medical eyidence 
does not support an award for loss of function of claimant's left 
leg in excess of that granted by the Determination Order which we 
would reinstate. 

ORDER 

The order of the Referee dated September 19, 1980 is reversed. 

The second Determination Order of September 17, 1979 is af­
firmed. 
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ii 

Claimant was employed/ and still is, as a skidder operator
and injured his left knee on August 28, 1978 when he jumped off 
the skiader. Initial diagnosis was possible tear of tne lateral
meniscus. Claimant was released to his regular work on September
5, 1978 and his claim was closed by a Determination Order on Jan­
uary 25, 1979 with time loss only.

On Feoruary 12, 1979 Dr. Lilly reported claimant hao signs 
and symptoms of intermal derangement. Claimant was hospitalized
two days later, and on Feoruary 15 underwent a meniscectomy.

An independent examination was peformed by Dr. Casey on July
19, 1979. That examination revealed claimant had full range of
motion but full flexion caused pain, and patellar compression into
tne femur was markedly tender. There was no anterior, posterior
or mediolateral instability. X rays were normal. Claimant’s con­
dition was considered stationary, but he was to continue with his
exercises. Dr. Casey felt that the present symptoms were due to
mild arthritis. Claimant should do no work requiring climbing up
and down stairs or getting on and off machinery.

The claim was closed by a second Determination Order dated 
September 17, 1979 and granted 15® for 10% loss of the left leg.

Dr. Casey first released claimant to light work and sub­
sequently regular work on November 1, 1979. Dr. Casey again
examined claimant in December 1979 and reported on February 7,
1980 that the earlier examination was normal and claimant had only
subjective complaints of pain.

The Board finds,
testimony at hearing, 
cessive. By the medic 
ination and nis only c
abling. Claimant has 
time from work due to
does not support an aw
leg in excess of that 
would reinstate.

based on the medical evidence and claimant's
that tne award granted by the Referee is ex  
al information claimant had a normal exam  
omplaints were of pain which is not dis 
returned to his regular job and missed no
his knee condition. The medical evidence
ard for loss of function of claimant *s left 
granted by the Determination Order which we

ORDER
The order of the Referee dated September 19, 1980 is reversed
The second Determination Order of September 17, 1979 is af­

firmed.

 756 



       

  
                                

  
   

          

          

   

           

   
   

  
  

      
             

     
         

          
          

          
            
         

          
         
         

          
           
          

          
          

  
   
 

'H ·1;1 P. fi A 'T' f) 0 RF , r, LA TM A 111' 
Pnzzi, Wilson, 9t ~1, l;l9irn8nt 1 s Attorn~y 
:;AIF' l;orpnr8tion 
Am9n19~ 0rr:l9r on H0~i9w 

Our Orcier on Review 1n tne above entitled matter was ~is­
dated. 

The correct date for that Order on Review 1s April 22, l~~~-

IT IS SO ORDERED. 

A?~IL ~j, 1)~1 

A LB ER T H • BL I T rJ N , C LA I MA ~1 T 
Pozzi, Wilson, 9t al, 81ai~an~'s Attorn9JR 
SAIF' Corporati0n 
Orr:J9r on ~evi,;,·,1 

Reviewed by the Board en bane. 

The SAIF Corporation seeks Bojrd review of the Referee's or­
der which reversed its denial and found this claim cornpensa~le. 
The Board affirms and adopts the Referee's finding of compensa­
bility. 

SAIF also complains about tne $1,500 attorney fee ~r.a:. t:--ie 
Referee awarded claimant for a less than two hour hearing a:. w~ich 
claimant offered no exnibits. Despite tnis Board's express :;-ca:,__;­
tory authority to adopt rules governing awards of attorneJ fees, 
ORS 656.388(4), and despite the Board having adopted rules p~:::-­
suant to that authority; ORS 656.J66(1; and 02S 6~6.338(L1 crea~e 
an ambiguity about whether the Board ca~ review tte a??licac1on of 
its attorDey fee rules by the Referees. The latter s:atuces :::-e:e:::­
to dis?utes a6out a~ount of attor~ey fees, possibly mea~1~s bot~ a 
claimant's contention that the/ are too low and a defense co~~e~­
tion that they are too high, being resolved in circuit court. 
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WC ft Cqp,e No. 7? 05ft9APRTft 70, 10''1

WAYNft RATDORF, CLAIMANT
P o z z i , W1.1. s o n , o t b 1 , C 1 % i m o n t ' s A 11 o r n o y
OAIF Corporation
AmonNed Or'Ior on ftoviow

Our Order on Review in tne above entitled matter was mis­
dated.

The correct date for that Order on Review is April 22,

IT IS SO ORDERED.

W C B Case No. ft 0 010 7 5 PBIL 20, 1

ALBFRT H. BLITON
Pozzi, Wilson, e
SAIF Corporation
Order on Review

C L A IM A N T
a 1 , C 1 a i Ti a n t ’ s Attorneys

Reviewed by the Board en banc.
The SAIF Corporation seeks Board review of the Referee’s or­

der which reversed its denial and found this claim compensaole.
The Board affirms and adopts the Referee's finding of compensa '
bility.

SAIF also complains about tne $1,500 attorney fee that tne
Referee awarded claimant for a less than two hour hearing at wh
claimant offered no exhibits. Despite tnis Board's express sta
tory authority to adopt rules governing awards of attorney fees
ORS 656.388(4), and despite the Board having adopted rules pur­
suant to that authority, ORS 656.366(1) and ORS 656.368(2) crea 
an amoiguity about wnether the Board can reviev/ the application
its attorney fee rules by the Referees. The latter statutes re
to disputes aoout amount of attorney fees, possibly meaning dot
claimant's contention that they are too low and a defense conte 
tion that tney are too high, being resolved in circuit court.

icn

teof
^ ^ r
r; a
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need not attempt to resolve that ambigui'ty in this case 
because we find tnat the attorney fee awarded by the Referee is 
within the range of reasonableness if it covers both claimant's 
representation at the hearing level and on Board review. There­
fore, we will not grant any additional attorney fee on Board r~­
view. 

ORDER 

The order of the Referee dated September 19, 1980 is affirmed. 

WCB Case No. 80-01244 APRIL 29, 1981 

HAROLD L. HETLAND, CLAIMANT 
Michael N. Gutzler, Claimant's Attorney 
SAIF Corporation 
Order on Review 

Reviewed by Board members Barnes and Mccallister • 

. The SAIF Corporation (SAIF) seeks Boara review of that por­
tion of the Referee's order which granted 45% permanent partial 
unscheduled low oack disability. SAIF contends the awara is ex­
cessive. · 

Medical reports indicate permanent impairment sufficient to 
preclude c1aimanc's return to his previous employment as a carpen­
ter. Dr. Stevens states that claimant should be limited to carry­
ing 20 pounds with occasional 50 pound tolerable load. Addition­
ally, the claimant should not be subject to repeated bending, 
stooping, twisting or walking on rough ground. Or. Anderson finds 
umild, permanent impairment of function of the lower back. 11 

The claimant is 46 years old with an eighth grade education 
and a GED. The claimant's work experience is limited to heavy 
manual labor. He has permanent impairment in the lower back pre­
cluding return to work in heavy manual labor. Normal activity 
outside of heavy labor is not curtailed. Additionally, though the 
claimant's education is limited, the limitation is not so severe 
as to preclude vocational rehabilitation. However, claimant's 
lack of cooperation and low motivation .have hampered vocational 
rehabilitation efforts. 

-758- · 

• We need hot attempt to resolve that ambiguity in this case
because we find tnat the attorney fee awarded by the Referee is
within the range of reasonableness if it covers both claimant's
representation at the hearing level and on Board review. There­
fore, we will not grant any additional attorney fee on Board re­
view.

ORDER
The order of the Referee dated September 19, 1980 is affirmed

WCB Case No. 80 01244 APRIL 29, 1981

HAROLD L. HETLAND, CLAIMANT
Michael N. Gutzler, Claimant’s Attorney
SAIF Corporation
Order on Review

Reviewed by Board members Barnes and McCallister.
•The SAIF Corporation (SAIF) seeks Boara review of that por­

tion of the Referee's order which granted 45% permanent partial
unscheduled low oack disability. SAIF contends the awara is ex­
cessive.

Medical reports indicate permanent impairment sufficient to
preclude claimant's return to his previous employment as a carpen­
ter. Dr. Stevens states that claimant should be limited to carry­
ing 20 pounds with occasional 50 pound tolerable load. Addition­
ally, the claimant should not be subject to repeated bending, 
stooping, twisting or walking on rough ground. Dr. Anderson finds 
"mild, permanent impairment of function of the lower back."

The claimant is 46 years old with an eighth grade education
and a GED. The claimant's work experience is limited to heavy
manual labor. He has permanent impairment in the lower back pre­
cluding return to work in heavy manual labor. Normal activity
outside of heavy labor is not curtailed. Additionally, though the
claimant's education is limited, the limitation is not so severe
as to preclude vocational rehabilitation. However, claimant's
lack of cooperation and low motivation have hampered vocational
rehabilitation efforts.
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OH.DER 

The Referee's order of October 24, 1980 is modified. Claim­
ant is nereby granted an award of 30% unscheduled disability. 
This is in lieu of all previous awards. 

The remainder of the Referee's order is affirmed in its en­
tirety. 

APRIL 29, 1981 WCB Case No. 79-10564 

JIMMIE TROY PALMER, CLAIMANT 
Richard Sly, Claimant's Attorney 
SAIF Corporation ) 
Order on Review 

Reviewed oy Board members Mccallister and Lewis. 

The claimant seeks 
granted him an award of 
chological disability. 
totally disabled • 

Board review of the Referee's order which 
224° for 70% unscheduled low back and psy­
Claimant contends he is permanently and 

The Board concurs with the conclusion reached by tne Ref­
eree. Claimant has not proven he is permanently and totally dis­
abled. Tne preponderance of the medical evidence indicates claim­
ant can be employed at sedentary work, but claimant has s~own very 
little motivation to return to work or help himself. Claimant's 
treating psychiatrist felt most of claimant's problems were physi­
cal and it would be beneficial to settle claimant's claim. The 
award granted by the Referee, based on the Board's findings, quite 
adequately compensates claimant for his loss of wage earning ca?­
ac i ty. 

ORDER 

The order of the Referee dated September 17, 1980 is affirmed. 

-759-. 

#
ORDER

The Referee's order of October 24, 1980 is modified. Claim
ant is hereby granted an award of 30% unscheduled disability.
This is in lieu of all previous awards.

The remainder of the Referee's order is affirmed in its en­
tirety.

WCB Case No. 79 10564 APRIL 29, 1981

JIMMIE TROY PALMER, CLAIMANT
Richard Sly, Claimant's Attorney
SAIF Corporation
Order on Review

Reviewed oy Board members McCallister and Lewis.

The claimant seeks Board review of the Referee's order which
granted him an award of 224® for 70% unscheduled low back and psy­
chological disability. Claimant contends he is permanently and
totally disabled.

The Board concurs with the conclusion reached by tne Ref­
eree. Claimant has not proven he is permanently and totally dis­
abled. The preponderance of the medical evidence indicates claim­
ant can be employed at sedentary work, but claimant has shown very 
little motivation to return to work or help himself. Claimant's
treating psychiatrist felt most of claimant's problems were physi­
cal and it would be beneficial to settle claimant's claim. The
award granted by the Referee, based on the Board's findings, quite
adequately compensates claimant for his loss of wage earning cap­
acity.

ORDER
The order of the Referee dated September 17, 1980 is affirmed
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Denial affirmed; need for surgery related to prior injury:
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Denial affirmed; intervening non industrial injury was
significant: E. Bollinger                                 475

Denial affirmed: P. Brown                                   103
Denial affirmed; based on treating doctor's reports:

R. Brown                                                '89
Denial affirmed; no worsening: A.Colbert                   488
Denial affirmed; no "additional" compensation warranted:

G. Evans                                                727
Denial affirmed; off work because claimant wanted it:

W. Flisram                                  ;           515
Denial affirmed; no worseningproven: J. Flower             305
Denial affirmed; claimant notcredible: C. George           306
Denial affirmed; no worseningshown: 0, Harmon              479
Denial affirmed; no disabling or worsened condition shown

within year of injury: C, Helmick                        624
Denial affirmed: L. Hunt                              64
Denial affirmed: 0. Larson                                    651
Denial affirmed': no worsening shown despite hospitalization:

D Morton                                                   52 9
Denial affirmed; orthopedist's opinion more persuasive

than chiropractors': G. Mumblo                            551
Denial affirmed; police incident responsible for worsened

condition: L. Murphy                                        510
Denial affirmed; pre existing psychological condition not

worsened by work: R. Payne                                 191
Denial affirmed; inconsistent testimony makes doctors'

histories unreliable: M, Peterson                         717
Denial affirmed; psychological condition unrelated:

G. Stose                                                     558
Denial affirmed; no new evidence admitted on review:

B.^^ogt                                                       559
Denial affirmed; conflicting testimony and evidence:

S. Warnack                                                   542
Denial reversed; despite intervening auto accident;

B. Harrison                                                   19
Denial reversed; motorcycle incident no intervening injury:

, V. Holdridge                                       ^        595
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AGGRAVATION 
Distinction between filing aggravation claim & proving it 

discussed: D. Dooley-----------------------------------723 
"Drr" _aggravation not compensabJe where not caused by 

inJury: G. Plane----------~--------------------------691 
Medical cause not proved for worsened back condition: 

compensable, R. McPhail--------------------------------744 
New injury or: latter found where sudden onset new 

symptoms: M. Acree------------------------------------165 
New injury or: latter found in roofer with pre-existing 

back condition: R. Allen-------------------------------246 
New injury or: latter found in off-job accident: . 

R. Black---------------------------------------------- 76 
New injury or: aggravation found: H. Crow--------~--------661 
New injury or: finding of.former affirmed: G. Freeman-----736 
New injury or: litter-found: T. Ga~qer----~--------------- 32 
New injury or: fitst f6und for shouldei condition: 

-J~ Griffin----------------·----------------------------593 
New injury or: latter found: J. Hyde----------------------641 
New injury or: latter found in 2 carrier case: M. LeDoux--411 
Incident in California-was new injury: legs not affected 

by original injury: L; Mitch~ll--~--~------------------121 
New injury or:· latter found in carpet tunnel case: 

K. Mozzilo----------------- -- .--- -------- _---- -----435 
New injury or: latter found in ankle condition: M.Nations-553 
New injury or: former foind in 2 carrier case: J~ Reeves--418 
New injury or: latt~r found in knee injury: C. ·Rite-----~-718 
New injury or: latter forind wi~h sudden, severe onset of 

pain: D. Scofield~--------------------------~----------444 
New injury or: latter found in shoulder injury/PTO case_: 

J. R. Smith--------------------------------------------446 
Psychological condition not fo_un·d worsened, \<7i th dissent: 

S. Webster------------------------------------------- -219 
Remand for acceptance affirmed: no·PPD determination until 

WCD makes its determination: E. Wallace-~--------------316 
Right not expired: hearing on merits appropriat~: 

F. Farance--------------------------------------------- 51 
Worsening of original injury proved in headache claim: 

D. Dooley------- ----------------·----------------------723 
No worsening: hospitalized for tracti6n; hysterical 

component: R. Dupont------------------------~-------~--168 
Worsened condition due soley to intervening injury: 

G. Goodman-------------_-------------------------------234 
Work activity permanently worsened underlying heart 

disease: H. Jones---~~----------~----------------------687 
Affirmed remand: injury condition worsened; TTD dates 

changed: H. Mundell------------------~---~-------------716 
No worsen~d condition de~pite hospitalization: G. Sexton--179 
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AGGRAVATION
Distinction between filing aggravation claim & proving it

discussed: D. Dooley                                       723
"Dry" aggravation not compensable where not caused by

injury: G. Plane           ^                              691
Medical cause not proved for worsened back condition:

compensable, R. McPhail                                    744
New injury or: latter found where sudden onset new

symptoms: M. Acree                                         165
New injury or: latter found in roofer with pre existing .

back condition: R. Allen               ;                   246
New injury or: latter found in off job accident:

R. Black               '                           ■;         76
New injury or: aggravation found: H. Crow                    661
New injury or: finding of'former affirmed: G. Freeman      736
New injury or: latter found: T. Ganger                      32
New injury or: first found for shoulder condition:

■ J: Griffin                                                  59 3
New injury or:, latter found: J.' Hyde                         641
New injury or: latter found in 2 carrier case: M. LeDoux  411
Incident in California^was new injury: legs not affected

by original injury: L; Mitchell—   :                   121
New injury or:' latter found in carpet tunnel case.:

K . Mozzilo                ^—■      :         :          4 35
New injury or: latter found in ankle condition: M.Nations 553
New injury or: former foind in 2 carrier case: J. Reeves—418
New injury or: latter found in knee injury: C. Rice 718
New injury or: latter found with sudden, severe onset of

pain: D. Scofield;                              ’            444
New injury or: latter found in shoulder injury/PTD case.:

J. R. Smith                    446
Psychological condition not found worsened, with dissent:

S. Webster                                               :—219
Remand for acceptance affirmed: no' PPD determination until

WCD makes its determination: E. Wallace .                 316
Right not expired: hearing on merits appropriate':

F. Farance                                                    51
Worsening of original injury proved in headache claim:

D. Dooley      ^                                             723
No worsening: hospitalized for traction; hysterical

component :• R. Dupont                           r        .  168
Worsened condition due soley to intervening injury:

G. Goodman               234
Work activity permanently worsened underlying heart

disease: H. Jones                  '                        687
Affirmed remand: injury condition worsened; TTD dates

changed: H. Mundell                     ;   r              716
No worsened condition despite hospitalization: G. Sexton  179
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AOE/COE 

Applicant for job is not subject worker:· T.· Orman---------710 
Arthritis; not worsened by sitting: D. Davis--------------389 
Back condition denied: didn't arise from circumstances 

unique to work environment: E. LaBella-----------------738 
Congenital anomaly in back not caused by injury or work: 

J. Meador----------------------------------------------190 
Congenital back condition made symptomatic only not 

compensable: J. Plummer--------------------------------176 
Back condition not caused or aggravated by work: 

V. Powell---------------------------------------------- 34 
~reast mastitis caused by industrial injury: B. Love------652 
Carpal tunnel syndrome work-related: L. Hunt----~--------- 64 
Cough causing back injury not sufficient work connection: 

I. Daugherty-------------------------------------------226 
Circuit court reporters are employers ·of county, not 

state: G. Hunter---------------------------~-----------561 
Dennial affirmed: K. Annen------~----------------7-------- 5 
Denial affirmed: acute strain 1979 unrelated to 1978 

injury: T. Truesdale----------------~--------~---------539 
Denial affirmed: left ankle condition: G. Stose-----------558 
Denials affirmed in chaotic back case: should injury 

compensable: J. Raifsnider-----------------------------554 
Denial affirmed: bronchial asthma, allergic rhinihs not 

worsened by work: H. Woodford--------------------------571 
Denial affirmed: bunion surgery unrelated to fr~cture 

of foot: D. Loscar--------------------------~----------480 
Denial affirmed: carpal tunnel not proven to reasonable 

probability to be work related: M. Tracy----------------647 
Denial affirmed: carpal tunnel not caused, worsened by 

injury: R. Davidson-~----------------------------------513 
Denial affirmed: claimant not credible: n. Riske----------569 
Denial· affirmed: claimant not credible re off-job 

injuries: ·M. Rosa------------------------------~-------287 
Denial affirmed: pre-existing foot condition not proven 

to be accele~ated by work: J. Lavin--------------------626 
Denial affirmed: hip condition (ascephc necrosis) not 

caused by injury to other leg: E. Current--------------43? 
Denial affirmed over dissent; hypertension not caused, 

aggravated by injury: G. Everts------------------------228 
Denial affirmed: Knee injured in prohibited basketball 

game: R. Condon----------------------------------------620 
Denials affirmed: knee conditions and carpal tunnel: 

J. Eber------------------------------------------------257 
Denial affirmed~ knee condition not worsened by injury 

to other leg: A. Florence------------------------------458 
Denial affirmed for knee condition: inconsistent lay 

testimony: J. Wade-------------------------------------601 
Denial affirmed: medical causation for rheumatic fever 

following puncture wound not shown: E. Shackleford-----469 
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AOE/COE

Applicant for job is not subject worker: T. Orman          710
Arthritis; not worsened by sitting: D. Davis               389
Back condition denied: didn't arise from circumstances

unique to work environment: E. LaBella                  7 38
Congenital anomoly in back not caused by injury or work:

J. Meador                                                    190
Congenital back condition made symptomatic only not

compensable: J. Plummer                                    176
Back condition not caused or aggravated by work:

V. Powell                                                    34
Breast mastitis caused by industrial injury: B. Love      652
Carpal tunnel syndrome work related: L. Hunt^    :          64
Cough causing back injury not sufficient work connection:

I. Daugherty                                                 226
Circuit court reporters are employers of county, not

state: G. Hunter                                           561
Dennial affirmed: K. Annen                         •;         5
Denial affirmed: acute strain 1979 unrelated to 1978

injury: T. Truesdale                  :                   539
Denial affirmed: left ankle condition: G. Stose            558
Denials affirmed in chaotic back case; should injury

compensable: J. Raifsnider                                 554
Denial affirmed: bronchial asthma, allergic rhinihs not

worsened by work: H. Woodford                             571
Denial affirmed: bunion surgery unrelated to fracture

of foot: D. Loscar                              :           480
Denial affirmed: carpal tunnel not proven to reasonable

probability to be work related: M. Tracy                647
Denial affirmed: carpal tunnel not caused, worsened by

injury: R. Davidson  ;                                       513
Denial affirmed: claimant notcredible: D. Riske            569
Denial affirmed: claimant not credible re off job

injuries: M. Rosa                                  287
Denial affirmed: pre existing foot condition not proven

to be accelerated by work: J, Lavin                      626
Denial affirmed: hip condition (ascephc necrosis) not

caused by injury to other leg: E. Current               437
Denial affirmed over dissent; hypertension not caused,

aggravated by injury: G. Everts                           228
Denial affirmed: Knee injured in prohibited basketball

game: R. Condon                                             620
Denials affirmed: knee conditions and carpal tunnel:

J. Eber                                   257
Denial affirmed: knee condition not worsened by injury

to other leg: A. Florence                                  458
Denial affirmed for knee condition: inconsistent lay

testimony: J. Wade                                          601
Denial affirmed: medical causation for rheumatic fever

following puncture wound not shown: E. Shackleford     469
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Denial of myocardial infarction affirmed: incon~istencies 
in histories: L. Cramer~-----------------~----------~--154 

Denial affirmed: no injury nor occupational disease 
proven for shoulder: D. Hanner-------------------------460 

Denial affirmed: no medical evidence supports. 
compensability: J. Clark-------------------------------699 

Denial affirmed: no medical causation· shown for 
heart attack: E. Harris--------------------------7-----438 

Denial affirmed: no medical evidence of causation 
shown: R. Hosley-------------------------~-~-----------505 

Denial affirmed: no prejudice for late filing, but 
claimant failed to meet burden of proof: B •. Ice------:---665 

Denial affirmed: no proof waitress hurt back as 
stated: S. Church------------------------------~-------115 

Denial affirmed: no worsening of underlying condition. 
proven (with dispent) : L. Magwood------------_---------- 340 

Denial affirmed: pharyngitis not related to work:· 
R. Davis-----------------------------~-----------------321 

Denial affirmed: pseudourthmosis condition not 
worsened by work: S. Johnson----------------~----------491 

Denial affirmed: psoriasis condition: E. Zozosky----------572 
Denial affirmed: SAIF payment of benefits doesn't . 

preclude denial: L. Reynolds---------------------------521 
Denial affirmed: typing did not aggravate underlying 

condition: B. Carlson----------------------------------284 
Denial affirmed: wrist, finger conditions unrelated 

to injury: W. May--------------------------------------440 
Denial affirmed: urinary tract infection unrelated to 

low back injury: R. Taylor----------~------~-----------487 
Denial' reversed with dissent: M. Edwardson----------------726 
Denial of back injury reversed: claimant's history 

of injury credible: M. Barnett~~----------------------- 92 
Denial reveised: employment contributed to hearing 

loss: D. McKarney-------------------~-------------------610 
Denial reversed: lateral epicondyle. condition caused 

by heavy work: B. Jones---------------------------------308 
Denial reversed: hepatitis probably contracted through 

fecal exposure: M. Anderson-------------------------~--317 
Denial reversed: knee injured at work, not on vacation: 

. R. · Srni th 
Denial reversed by Supreme Court: D. Rogers-------------·--441 
Denial reversed work incidents contributing cause for · 

treatment: J. Syrop-------------------------~----------544 
Emotional stress not cause of esophrogeal hiatal 

. _hernia: J. Earley--------------------------------------202 
H~adach~~~ personality change related to neck injury: 

P. Sumrners---------------------------------------------110 
Headaches caused by work; arm pain not: D. Tyler~--------· 3 
Injury compensable, but surgery for synovial plica 

unrelated: M. Brooks~----------------------------------534 
_Following injury occuring purely social gathering while_ 

on out-of-state assignment not compensable: R. Collier-591 
1978 claim for 1975 injury allowed; employer discouraged 

claims: L. Mccollam------------------------------------ 56 
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AOE/COE

Denial of myocardial infarction affirmed: inconsistencies
in histories: L. Cramer^                                154

Denial affirmed: no injury nor occupational disease
proven for shoulder: D, Hanner                            460

Denial affirmed; no medical evidence supports
compensability: J. Clark                                   699

Denial affirmed: no medical causation' shown for
heart attack: E. Harris                              r     438

Denial affirmed: no medical evidence of causation
shown: R. Hosley                             505

Denial affirmed: no prejudice for late filing, but
claimant failed to meet burden of proof:' B., Ice        665

Denial affirmed; no proof waitress hurt back as
stated:' S. Church                                   ;       115'

Denial affirmed: no worsening of underlying condition
proven (with dissent) : L. Magwood                        340

Denial affirmed: pharyngitis not related to work:
R. Davis                                  321

Denial affirmed: pseudourthmosis condition not
worsened by work: S. Johnson                              491

Denial affirmed: psoriasis condition: E. Zozosky          572
Denial affirmed: SAIF payment of benefits doesn't

preclude denial; L. Reynolds                              521
Denial affirmed: typing did not aggravate underlying

condition: B. Carlson                                      284
Denial affirmed: wrist, finger conditions unrelated

to injury: W. May                           440
Denial affirmed: urinary tract infection unrelated to

low back injury: R. Taylor                                487
Denial' reversed with dissent: M. Edwardson                  726
Denial of back injury reversed: claimant's history

of injury credible: M. Barnett ;                          92
Denial reversed: employment contributed to hearing

loss: D. McKamey                      ^                     610
Denial reversed: lateral epicondyle condition caused

by heavy work: B. Jones                                    308
Denial reversed: hepatitis probably contracted through

fecal exposure: M. Anderson                            :   317
Denial reversed: knee injured at work, not on vacation:

R.' Smith
Denial reversed by Supreme Court: D. Rogers                 441
Denial reversed work incidents contributing cause for

treatment: J. Syrop                             544
Emotional stress not cause of esophrogeal hiatal

hernia: J. Earley                                           202
Headache'si personality change related to neck injury:

P. Summers                                                   110
Headaches caused by work; arm pain not: D. Tyler         • 3
Injury compensable, but surgery for synovial plica

unrelated: M. Brooks.                                        534
Following injury occuring purely social gathering while

on out of state assignment not compensable: R. Collier 591
1978 claim for 1975 injury allowed; employer discouraged

claims: L. McCollam                                          56
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AOE/COE 

Insomnia condition compensable; -unique to employment: 
Dissent: D. Sonnefeld-----~----------------~-----------678 

Insurer not estopped to deny claim after paying . 
benefits:J. Burns---------------~----------------------655 

Kidney cancer caused or aggravated by fumes of bridge 
tender: R. Hensley-------------------------------------204 

Knee; injury at work not causally linked to work 
activity: W. Hubble----------------------------~-------703 

Knee collapse at home caused by 12 years of "mini" 
traumas at work. E. Hunsaker---------------------------729 

Myocardial infarction not compensable: W. Batdorf---------613 
Myocardial infarction unrelated to work: E. Braget-------- 31 
Current neck problems unrelated to 1972 non-disabling 

injury: J. Moore--------------------------------------- 66 
Nervous condition not aggravated by work where 

objective evidence of work conditions considered: 
D. Gobler----------------------------------------------650 

Osteoarthritis condition not worsened by work 
activity: R. Paddock--------~----------------~---------530 

Partial denials of hearing loss, knee, back affirmed: 
P. Hart------------ -----------------------------------423 

Partial denial set aside, but found reasonable: 
I. Mathews---------------------------------------------372 

Partial denial of psychological treatment affirmed: 
P. Moyer ----------------------------------------------295 

Partial denial of psychological condition affirmed: 
N. Olds---------------·----- ~---.---------------------416 

Pre-existing condit_ion disregarded; new back injury . 
found: L. Iles-----------------------------------------666 

Pre-existing frostbite condition worsened by work; 
with dissent: G. Turley-----~--------------------------211 

Psoriasis denial affirmed; dermatitis condition 
compensable: E. Zozosky--------------------------------572 

Psy6hologial condition not related to injury: G. Barlas---723 
Psychological condition unrelated to industrial injury: 

II. Eastling--------------------------------------------663 
Psychiatric condition not caused by work: E. Ringer-------124 
Psychiatric condition compensable; claimant not at 

hearing: B. Rogers------------------------------------- 35 
Psychological condition complicated by poor motivation, . 

compensation neurosis: B. Wagner-----------------------719 
Psychological condition compensable, related to leg· 

injury: B. Wagner-----------------------~--------------719 
Remand for acc.eptance affirmed: claimant an employee, 

activity work related. J. Coffield-------~-------------754 
Remand for acceptance affirmed: P. Goodwin----------------258 
Remand for acceptance affirmed; dissent argues mental 

stress from nonwork causes: K~ Haley-------------------260 
Remand for accept_ance affirmed: G. Mc Donald--------------3 7 4 
Retention of urine unrelated to back injury: L. Logan-----118 
Possible rheumatoid arthritis not work-related:O. Sosa---- 27 
Shoulder condition not worsen-ed by. work activity: K. Ivie-606 
Tendinitis condition work related; condition made· disabling 

by off-job aggravation: G. Woosley---------------------653 
Alleged work injury denied whe·re testimony, medical 

histories inconsistent: P. Mitchell--------------~----- 82 
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AOE/COE  •

Insomnia condition compensable; unique to employment;
Dissent: D. Sonnefeld                                      678

Insurer not estopped to deny claim after paying
benefits:J. Burns                 ,                        655

Kidney cancer caused or aggravated by fumes of bridge
tender: R. Hensley                                          204

Knee, injury at work not causally linked to work
activity: W. Hubble                                703

Knee collapse at home caused by 12 years of "mini"
traumas at work. E. Hunsaker                              729

Myocardial infarction not compensable:W. Batdorf           613
Myocardial infarction unrelated towork: E. Braget         31
Current neck problems unrelated to 1972 non disabling

injury: J. Moore                                             66
Nervous condition not aggravated by work where

objective evidence of work conditions considered:
D. Gobler                                                    650

Osteoarthritis condition not worsened by work
activity: R. Paddock                                      530

Partial denials of hearing loss, knee, back affirmed:
P. Hart                                                      423

Partial denial set aside, but found reasonable:
I. Mathews              372

Partial denial of psychological treatment affirmed:
P. Moyer^                                                     295

Partial denial of psychological condition affirmed:
N. Olds                           ^                       416

Pre existing condition disregarded; new back injury
found: L. lies                                              666

Pre existing frostbite condition worsened by work;
with dissent: G. Turley      211

Psoriasis denial affirmed; dermatitis condition
compensable: E. Zozosky                                    572

Psychologial condition not related to injury: G. Barlas   723
Psychological condition unrelated to industrial injury:

H. Eastling                                                  663
Psychiatric condition not caused by work: E. Ringer        124
Psychiatric condition compensable; claimant not at

hearing: B. Rogers                                          35
Psychological condition complicated by poor motivation,

compensation neurosis: B. Wagner                          719
Psychological condition compensable, related to leg

injury: B. Wagner                                           719
Remand for acceptance affirmed: claimant an employee,

activity work related. J. Coffield        ^              754
Remand for acceptance affirmed: P. Goodwin                  258
Remand for acceptance affirmed; dissent argues mental

stress from nonwork causes: K. Haley                     260
Remand for acceptance affirmed: G. Me Donald                374
Retention of urine unrelated to back injury: L. Logan     118
Possible rheumatoid arthritis not work related:0. Sosa    27
Shoulder condition not worsened by. work activity: K. Ivie 606
Tendinitis condition work related; condition made' disabling

by off job aggravation: G. Woosley                        653
Alleged work injury denied where testimony, medical

histories inconsistent: P. Mitchell               ^      82
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Inconsistent lay testimony defeats .eye c'.laim; no·· medical 
causation shown: R. Watson-------------------~---------138 

CRIME VICTIM'S COMPENSATION 

Claimant's injury substantially attributable ·to wrongffil act: 
no recovery: K. Berke----------------------------------185 

DEPENDENTS 

Referee, Board won't rule om consitutionalty of ORS 656.226: 
F. Hewitt-----------------------------------·-------· --189 

Unmarried male survivor not entitled to benefits under 
ORS 656.226: F. Hewitt---------------------------------189 

' ' 

EVIDENCE 

Accident must result in.compensable injury, proven by 
medical causation: L. Mccollam------------------------- 56 

Insufficient credible evidence of non-medical character . 
discussed: D;' Davis------------------------------------513 

Post hearing evidence not admitted where available 
pre-hearing: C. Gallea---------------------------------407 

Post hearing evidence not admit~ed where available . o:·. 
pre-hearing: o. Larson----------~---------------------~651 

Pre-existing condition must be shown to be accelerated 
and worsend by employment: J. Lavin----...; ____ _: _________ .:.6i6. 

MEDICAL' SERVICES 

Box checked on 827 form given some weight; denial affirmed: 
D. Hanner----------------------------------------------460 

Claimant entitled to chiropractic services under 
ORS 656.245: M. Bluhm--------------~--------~----------546 

Electro cycle chair not a form of medical treatment: 
C. Smith---------------------------------------- -------485 

Insurer not required to pay electri6 bill for hot tub: 
T. McHugh----------------------------------------------413 

Must be paid for pending appeal of pre-Oct. 3; 1979 · 
injuries except where there is first dollar health 
coverage: R. Condon-----~-----~------------------------620 

Psychologist not medical servitor under Oregon Statutes: 
D. Kemery------------------------------------·--------- 54 

Travel expenses allowed only where related to treatment: 
D. Burch-----------------------------------------------385 

Where no referral to psychologist, services not 
compensable: D. Kemery-------------~-----~------M------ 54 
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AOE/COE

Inconsistent lay testimony defeats eye claim; no''medical
causation shown: R. Watson                                138

CRIME VICTIM'S COMPENSATION

Claimant’s injury substantially attributable to wrongful act:
no recovery: K. Berke                                     185

DEPENDENTS

Referee, Board won’t rule om consitutionalty of ORS 656.226:
F. Hewitt                                   '   —         —189

Unmarried male survivor not entitled to benefits under
ORS 656.226 : F. Hewitt                                     189

EVIDENCE

Accident mus't result in compensable injury, proven by
medical causation: L. McCollam                           56

Insufficient credible evidence of non medical character
discussed: D/ Davis                                         513

Post hearing evidence not admitted where available
pre hearing: C. Gallea                            '        407

Post hearing evidence not admitted where available
pre hearing: 0. Larson       ^   '                         651

Pre existing condition must be shown to be accelerated
and worsend by employment: J. Lavin     ^                626

MEDICAL SERVICES  

Box checked on 827 form given some weight; denial affirmed:
D, Hanner                                                    460

Claimant entitled to chiropractic services under
ORS 656.245: M. Bluhm                          ^           546

Electro cyclo chair not a form of medical treatment:
C. Smith                                              485

Insurer not required to pay electric bill for hot tub:
T, McHugh                                                    413

Must be paid for pending appeal of pre Oct.3, 1979
injuries except where there is first dollar health
coverage: R. Condon            =                           620

Psychologist not medical servitor under Oregon Statutes:
D. Kemery                                               54

Travel expenses allowed only where related to treatment:
D. Burch                                                     385

Where no referral to psychologist, services not
compensable: D. Kemery                              54
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MEDICALLY STATIONARY 

Determination order reinstated: 0. Sosa-------------------- 27 
Discussion where orthopedically stationary, but not 

psychologically: R. Klum-------------------------------668 
No premature closure; follow-up care compensable 

under .245: L. Hunt------------------------------------ 64 
Preponderance of evidence indicates earlier date 

appropriate: L. Brault---------------------------------378 
Psychological condition stationary: vocationally 

stationary criteria are different: D. Berliner---------589 

NON-COMPLYING EMPLOYER 

Complicated hierarchy of corporations and employment 
relationships: D. Fosdick------------------------------686 

Revocation of non-complying status order affirmed: 
renewal fee paid timely: W. Amrhein--------------------150 

NOTICE OF INJURY 

Good cause for late claim: other carrier delays denial: 
I. Daugherty-------------------------------------------226 

Good cause shown for late filing in lengthy discussion: 
R. Hosley--------------------------------------------- 505 

Failure to file claim timely no bar unless prejudice 
shown: C. Jackson--------------------------------------173 

Late cLlim: unjustified fear of firing not "good cause" 
M. Kantor.- -------------------------------------------268 

Showing of prejudice immaterial where good cause for 
late claim shown: R. Hosley----------------------------505 

OCC DISABILITY 

Alcoholism: W. Schaecher---------------------------~-------466 
Ascephic necrosis of femoral head: E. Current--------------437 
Carpal tunnel: R. Davidson:--------------------------------513 
Carpal tunnel: M. Tracy------------------------------------647 
deQuervain's disease: w. Streeter--------------------------314 
Contact ~ermatitis: A. Woodfin-------J---------------------281 
Dermatitis: E. Zozosky-------------------------------------572 
Esophageal hiatal hernia:· J .· Earley-------------------------202 
Frostbitten foot condition aggravated by work as cook: 

G. Turley----------------------------------------------211 
Heart attack: E. Harris------------------------------------43~ 
Hepatitis: M. Anderson-------------------------------------317 
Hernia condition covered by carrier covering time 

when it becomes disabling: H. Cruchelow----------------455 
Humeral epicondylitis: B. Jones----------------------------308 
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MEDICALLY STATIONARY

Determination order reinstated: 0.Sosa         27
Discussion where orthopedically stationary, but not

psychologically: R. Klum                                   668
No premature closure; follow up care compensable

under .245: L. Hunt                                          64
Preponderance of evidence indicates earlier date

appropriate: L, Brault                                     378
Psychological condition stationary: vocationally

stationary criteria are different:D. Berliner           589

NON COMPLYING EMPLOYER

Complicated hierarchy of corporations and employment
relationships: D. Fosdick                          

Revocation of non complying status order affirmed:
renewal fee paid timely: W. Amrhein               

686

150

NOTICE OF INJURY

Good cause for late claim: other carrier delays denial:
I. Daugherty                                                 226

Good cause shown for late filing in lengthy discussion:
R. Hosley                                      ^505

Failure to file claim timely no bar unless prejudice
shown: C. Jackson                                           173

Late claim: unjustified fear of firing not "good cause"
M. Kantor                                                     268

Showing of prejudice immaterial where good cause for
late claim shown: R. Hoslev                                505

OCC DISABILITY

Alcoholism: W. Schaecher                                        466
Ascephic necrosis of femoral head:E. Current                 437
Carpal tunnel: R. Davidson:                                    513
Carpal tunnel: M. Tracy                                         647
deQuervain's disease: W. Streeter                             314
Contact .dermatitis: A. Woodfin        ‘                       281
Dermatitis: E. Zozosky                                          572
Esophageal hiatal hernia: J. Earley                           202
Frostbitten foot condition aggravated by work as cook:

G. Turley                                                   211
Heart attack: E. Harris                                         438
Hepatitis: M. Anderson                                          317
Hernia condition covered by carrier covering time

when it becomes disabling: H, Cruchelow                  455
Humeral epicondylitis: B. Jones                                .308
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DISABILITY 

Hypertension: G. Everts---------------------------~--------228 
Malignant kidney: R. Hensley-~-----------~-----------------204 
Mastitis (breast): B. Love---------------------------------652 
Myocardial infarction: E. Braget--------------------------- 31 
Myocardial infarction: L. Cramer---------------------------154 
Occupational disease claim timely filed where attorney 

advised of compensability: S. Johnson------~-----------491 
Prolapsed bladder: L;Logan---------------------------------118 
Psoriasis: E. Zozosky--------------------------------------572 
Psychological conditioni1 G. Barlas-------------------------723 
Rheumatoid arthritis: W. Schaecher-------------------------466 
Seronegative rhematoid arthritis:. o. Sosa----------------- 27 
Synovial plica: M. Brooks----------------------------------534 
Urinary tract infection: R. Taylor-------------------------487 
Weller cases apply where underlying condition exists: 

R. Davidson--------------------------------------------513 

OWN MOT I ON 'JURIS DICTION 

Amendment: 50% arm changed to 20%: F. Barnette-------------455 
Amendment: Omit Appeal Rights: F. Barnette-----------------351 
Amendment: Date: D. Bronson--------------------------------290 
Amendment: Date change for PTD: A.J. Brugato---------------383 
Amendment: New information allows for TTD: J. Crow---------536 
Amendment: Change of dates: D. Fast, Jr.-------------------496 
Amendment: Appeal notice: B. Foss--------------------------324 
Amendment: Inclusion of attorney's fee: N. Freeman---------664 
Amendment: TTD: E.Gage------------------------~------------695 
Amendment: Changes claim number: R. Gemmell--------------~- 99 
Amendment: Time loss denied: J. Grover------------~--------433 
Amendment: 70% arm: E. Hickey------------------------------696 
Amendment: S. Kaser----------------------------------------520 
Amendment: Deletion of SAIF references: A. Keith-----------667 
Amendment: Earlier time loss date: A. Lapping--------------528 
Amendment: Change of carrier's name: V. (Stern) Magden------ 1 
Amendment: Omit appeal notice: F. Ozan---------------------521 
Amendment: Abridgement of TTD Period: T. ·Raz-------~-------197 
Amendment: Change in attorney's fee: M. Rose---------------277 
Amendment: Attorney's fee: M/ Rose------------------------~277 
Amendment: Attorney's fee: I. Young-----------------------~422 
Board will rule pending referee's 'Opinion: G~ Getman-------694 
Only board can authorize claim reopening: P~ Holstrom------ 70 
Decision withheld on 1972-1980 claims pending review of 
· hearing record: G. Christensen-------------------------684 

Denied compensability for injury in pre-work hours: 
L. Adamson----------------------- ---------------------524 

Denied consolidated hearing: R~ Tila-----~-----------------698 
Denied motion to dismiss request for review and denied 

reconsideration of order: Ambiguity in law: J.Turnbull-680 
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OCC DISABILITY

Hypertension: G. Everts                               :        228
Malignant kidney: R. Hensley—:            ;                    204
Mastitis (breast): B. Love                                     652
Myocardial infarction: E. Braget                                31
Myocardial infarction: L. Cramer                              154
Occupational disease claim timely filed where attorney

advised of compensability: S. Johnson      .             491
Prolapsed bladder: L;Logan                                     118
Psoriasis: E. Zozosky                                           572
Psychological condition:. G. Barlas                            723
Rheumatoid arthritis: W. Schaecher                            466
Seronegative rhematoid arthritis:. O. Sosa                   27
Synovial plica: M. Brooks                                      534
Urinary tract infection: R. Taylor                            487
Weller cases apply where underlying condition exists:

R. Davidson                                                  513

OWN MOTION 'JURISDICTION

Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Board will
Only board

F. Barnette
Barnette    

           455
              351
              290
              383
Crow          5 36
              496

50% arm changed to 20
Omit Appeal Rights: F
Date: D. Bronson                    
Date change for PTD: A.J. Brugato 
New information allows for TTD: J.
Change of dates: D. Fast, Jr.     
Appeal notice: B. Foss                             324
Inclusion of attorney's fee: N. Freeman          664
TTD: E.Gage                                       695
Changes claim number: R. Gemmell                — 99
Time loss denied: J. Grover                       433
70% arm: E. Hickey         696
S. Kaser                                             520
Deletion of SAIF references: A. Keith            667
Earlier time loss date: A. Lapping               528
Change of carrier's name: V.(Stern) Magden      1
Omit appeal notice: F. Ozan                        521
Abridgement of TTD Period: T.  Raz       ^        197
Change in attorney's fee: M. Rose                  277
Attorney's fee: M/ Rose                            277
Attorney's fee: I. Young                           422
rule pending referee's 'opinion: G. Getman       694
can authorize claim reopening:P. Holstrom         70

Decision withheld on 1972 1980 claims, pending review of
hearing record: G. Christensen                            684

Denied compensability for injury in pre work hours:
L. Adamson                          524

Denied consolidated hearing: R . Tila     r                   698
Denied motion to dismiss request for review and denied

reconsideration of order: Ambiguity in law: J.Turnbull 680
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OWN MOTION JURISDICTION 

Reli~f denied: PTO cannot worsen thereafter: J. oavis------575 
Denied relief: No aggravation on back claim: D. Gordon-----516 
Denied relief: 1979 accident unrelated to 1968 injury: 

V. Neal------------------------------------------------131 
Denied relief: K. Nuse-------------------~-----------------484 
Denied relief: V. Powers-----------------------------------531 
Denied relief: Issure could have been r~ised as request 

for hearing or aggravation: I. Young-------------------475 
Denied reopening of. 1964-67-7~ claims due to lack of 

jurisdiction: D. Blair---------------------------------407 
Denied reopening of 1961 claim: H. Boutin------------------653 
Denied reopening of 1975 claim: D. Brosi~------------------614 
Denied reopening due to lack of information: R. Faust------484 
Denied reopening: E. Miller-----------~---------------~----499 
Denied reopening: N. Muir----------------------------------529 
Denied reopening: P. Pankratz------------------------------465 
Request to reopen claim because of employer fraud denied: . 

B. Seibel------------- ·--------------------------------241 
Denied reopening: lack of inf~rmation: E. Stangl-------~---533 
Denied reopening of 1977 claim: L. Vance-----~------------- 40 
Denied reopening of 1967 back claim: c. Bigsby-------------682. 
Denied reopening of -1972 back claim: D. Brown--------------494 
Denied reqpening of 1974 low ba.ck claim: C. Fahy---,---------337 
Denied reopening of 1967 back claim: E. Fisher------------~497 
Denied reopening of 1970 back claim: J. Hood---------------126· 
Denied reopening of 1973 back claim: A.E. {Belles) Johnson-396 

- Deni~d reopening of back. claim: S. Lawhead---------~-------697 
Denied reopening of 1970 back claim: J. Legore McGinnis----428 
Denied reopening of 1973 back claim: D. Ott--~-------------132 
Denied reopening of 1971 back claim: L. _Parsons------------272 
Denied reopening of 1973 back claim: J. Poelwiik----------- 11 
Denied reopening of 1967 back clai~: M. Schallberger~------421 
Denied reopening of 1974 back claim: J. Snethen------------330 
Denied reopening of back claim: E. Stevens-----------------534 
Denied reopening of 1969 back claim: O.L. Vetter-----------280 
Denied reopening of 1967 back claim: K. Wentz----~--------- 40 
Denied-~eopening of 1972 foot burn claim: medial 

meniscectomy not related: R. Close----------------·-----656 
Denied reopening for excision of Baker's Cyst but assured . 

continuing medical: J. Crow-~-------------~--~---------661 
Denied reopening of hernia claim: H. Alderson--------------526 
Denied reopening of 1973 knee claim: G. Lewis-------~------175 
Denied reopening of 1973 knee claim: J.K. Truesdale--------304 
Denied reopening of 1974 leg claim: D. Bronson-------------382 
Denied reopening of 1973 leg claim: J. Holmes, Jr.---------596 
Denied reopening of 1956 leg claim: C. Stratton----~-------600 
Denied reopening of 1953 neck-arm claim: R. ·Bettendorf--·--- 30 
6~nied reopening of 1978 neck-back-hands claim: 

D. Densbeiger---•-------------------------------------- 8 
Denied reopening of occipational disease claim: S. Beeson-~ 51 
Denied reopening of 1970 claim: osteoarthritis unrelated 
to injury: T. Quarles----~--~-------------------~----------618 
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Relief denied: PTD cannot worsen thereafter: J. Davis      575
Denied relief: No aggravation on back claim: D. Gordon     516
Denied relief: 1979 accident unrelated to 1968 injury:

V, Neal                                                      131
Denied relief: K. Muse                      ^                   484
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Denied relief: Issure could have been raised as request

for hearing or aggravation: I.Young                       475
Denied reopening of•1964 67 73 claims due to lack of
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Denied reopening of 1961 claim: H. Boutin                    653
Denied reopening of 1975 claim: D. Brosig                    614
Denied reopening due to lack of information: R. Faust      484
Denied reopening: E. Miller                   499
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Denied reopening:lack of information:E. Stangl               533
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Denied reopeningof 1972 back claim: D. Brown                494
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Denied reopeningof 1973 back claim: J. Poelwij.k        11
Denied reopeningof 1967 back claim: M. Schallberger         421
Denied reopeningof 1974 back claim: J. Snethen              330
Denied reopening of back claim: E. Stevens                    534
Denied reopening of 1969 back claim: O.L.Vetter              280
Denied reopening of 1967 back claim: K. Wentz     ^         40
Denied  .reopening of 1972 foot burn claim: medial

meniscectomy not related: R, Close                  '     656
Denied reopening for excision of Baker’s Cyst but assured

continuing medical: J. Crow                 ;              661
Denied reopening of hernia claim: H. Alderson               526
.Denied reopening of 1973 knee claim: G. Lewis        ^      175
Denied reopening of 1973 knee claim: J.K. Truesdale        304
Denied reopening of1974 leg claim: D. Bronson               382
Denied reopening of1973 leg claim: J. Holmes, Jr.           596
Denied reopening of1956 leg claim: C. Stratton              600
Denied reopening of1953 neck arm claim: R. Bettendorf      30
Denied reopening of 1978 neck back hands claim:
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Denied reopening of occipational disease claim: S. Beeson  51
Denied reopening of 1970 claim: osteoarthritis unrelated
to injury: T. Quarles                                          618

OWN MOTION JURISDICTION
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MOTION JURISDICTION 

Denied reopening but affirmed entitlement to psychological 
care: W. Franks---------------------------------~------526 

Determination: TTD and no PPD: C. Atwell-------------------502 
Determination: TTD and no PPD: J. Batson-------------------614 
De~ermination: TTD and_ no PPD: B. Bult--------------~----~-512 
Determination:on 1974 ·claim: TTD and TPD: N. Chasteen------387 
Determination on 1952 claim: TTD only: 0. Christopher------685 
Determination vacated: claim to b~ closed under .268: 

J. Church------------------------------------------184 
Determination on 1973 claim: TTD only: R. Crooks----~------660 
Determination on 1968 claim: TTD and no PPD: L. Cross------575 
Determination: TTD and no PPD: s. Cushing------------------457 
Determination on 1974 claim: TTD and no PPD: R. Dunlap-----616 
Determination: TTD following pain clinic obligation: 

D. Gray-------------------------------------------- 10 
Determination: 65% unscheduled: W. Johnson-----------------498 
Determination: TTD and no PPD: E. Aldine Keith----~--------667 
Determination: TTD, TPD, and no PPD: P. English· Kezar------270 
Determination: no TTD and no PPD: G. Krueger---------------537 
Determination on 1970 claim: no TTD or PPD: B. Martin------579 
Determination: TTD and 20% more unscheduled: J. McCool----~697 
Determination: no TTd and no PPD: J. Powers~--------------~531 
Determination on 1971 claim: no PPD and no TTD pending 

further information: B. Rattay------------~------~-619 
Determination on 1965 claim: TTD and no PPD: E.A. Wofford--587 
Determination: PTO: L. Wriqht--------------------------~---713 
Determination: TTD and no PPD: T. Yates--------------------681 
Determination on 1968.ankle claim: TTD and 10%: S. Davis-·-256 
Determination ~n ~97l_ankle claim: 10% and reopened: 

L. McKinnis---------------------------------------- 73 
Determination on 1960 arm claim: TTd and no PPD: · 

C. ·Brewster-- -------------------------------------.:..56 0 
Determination on lo64 arm claim: 70%: E. Hickey------------696 
Determination: TTD and 30% arm: J. Mizar-----------------~-528 
Determination on 1966 back claim: 50% arm and no TTD: 

F. Barnette---------~------------------------------ 97 
Determination on 1955 back claim: TTD and PTD: E. Brockett-153 
Determination on 1972 back claim: TTD: G. Christensen---~--684 
Determination on 1963 back claim: TTD only: K.Dillon------- 73· 
Determination on hack claim: TTD: K. Gubrud----------------361 
Determination on 1972 back claim: l0%PPD: A. Hanksaker---~-267 
Determination on back claim: TTD and 5%: N. Jarvis---------462 
Determination on 1969 back ck.aim: TTD only: L .. Jones------- 53 
Determination on 1973 claim: 15% back, 5% foot, and TTD: 

D. Langan~------------------------- ·--- 1 ----------410 
Determination on 1968 low back claim: TTD: L. Sapp---·-----291 
Determination on 1973 back claim: TTD anq no PPD: · , 

D. Tarter-----------------------------~------------631 
Determination on 1972 low back claim: TTD and 15% neck: 

I. Young-------------------------------------------475 
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Denied reopening but affirmed entitlement to psychological
care: W. Franks                                      :      526

Determination: TTD and no PPD: C. Atwell                     502
Determination: TTD and no PPD: J. Batson                     614
Determination: TTD and no PPD: B. Bult                      512
Determination:on 1974 'claim: TTD and TPD: N. Chasteen       387
Determination on 1952 claim: TTD only: 0. Christopher       685
Determination vacated: claim to be closed under .268:

J. Church                                        184
Determination on 1973 claim: TTD only: R. Crooks             660
Determination on 1968 claim: TTD and no PPD: L. Cross       575
Determination: TTD and no PPD: S. Cushing                    457
Determination on 1974 claim: TTD and no PPD: R. Dunlap     616
Determination: TTD following pain clinic obligation:

D. Gray                                                  10
Determination: 65% unscheduled: W. Johnson                   498
Determination: TTD and no PPD: E. Aldine Keith    :          667
Determination: TTD, TPD, and no PPD: P. English'Kezar     '“270
Determination: no TTD and no PPD: G. Krueger                 537
Determination on 1970 claim: no TTD or PPD: B. Martin      579
Determ.ination: TTD and 20% more unscheduled: J. McCool     697
Determination: no TTd and no PPD: J. Powers                 531
Determination on 1971 claim: no PPD and no TTD pending

further information:B. Rattay                619
Determination on 1965 claim: TTD and no PPD: E.A. Wofford—587
Determination: PTD: L. Wright                              ;   713
Determination: TTD and noPPD: T. Yates                       681
Determination on 1968 ankle claim: TTD and 10%: S. Davis—  256
Determination on 1971 ankle claim: 10% and reopened:

L. McKinnis                                 ;           73
Determination on 1960 arm claim: TTd and no PPD;

C. Brewster                                             560
Determination on lo64 arm claim: 70%: E. Hickey             696
Determination: TTDand 30% arm: J. Mizar                      528
Determination•on 1966 back claim: 50% arm and no TTD:

F. Barnette           '                                 97
Determination on 1955 back claim: TTD and PTD: E. Brockett 153
Determination on 1972 back claim: TTD: G. Christensen      684
Determination, on 1963 back claim: TTD only: K.Dillon       78'
Determination on back claim: TTD: K. Gubrud                  361
Determination on 1972 back claim: 10%PPD: A. Hanksaker     267
Determination on back claim: TTD and 5%: N. Jarvis          462
Determination on 1969 back ckaim: TTD only; L. .Jones         53
Determination on 1973 claim: 15% back, 5% foot, and TTD:

D. Langan             :                                410
Determination on 1968 low back claim: TTD: L. Sapp    ^     291
Determination on 1973 back claim: TTD and no PPD:

D. Tarter                               631
Determination on 1972 low back claim: TTD and 15% neck:

I. Young                                 475

 769 
%

^ 

-



      
  

       
       
      
         
       

 
         
         
        
         
        

   
      
  
        

  
     
         
 
         
          
       
         
         
        

 
       
         
        
         

 
        
       
       
       
       

 
         
        
         
        

 
      

 
        

 
    
   

  

0 

0 

OWN MOTION "JBRDISDTCTION 

Determination: PTD for impairment of consciousness and 
unemployability: R. Spurgeon---------------------------471 

Determination on 1969 finger claim: TTD: D. Holland--------395 
Determination on 1973 foot claim: TTD: K. Barrett----------377 
·Determination: TTD and 5% foot: E. -Gage--------------------695 
Determination on 1974 foot claim: TTD only: H. Young------- 87 
Determination: TTD and no PPD for forearm claim: 

R. Gregor----------_---------------------------· ---497 
Determination on hand claim: TTD and no PPD: G. Wilson-----493 _ 
Determination on 1970 ·head claim: TTD and 30%: C. Mills----341 
Determination on 1966 hip claim: TTD only: T. Raz----------197 
Determination on 1971 knee claim: TTD and 5%: B. Bush------253 
Determination.on 1972 knee claim: TTD and 20% leg: 

R. Childress---------------------------~-----------387 
Determination on 1961 knee-eye claim: TTD only: 

J. H. Elwell---------------------------------- ------ -9 
Determination on 1962 knee claim: TTD and 60% PPD: 

R. Gemmell----------------------------------------- 99 
Determination on.1969 knee claim: TTD only-----------------100 
Determination on 1971 knee claim: TTD, TPD, and 30% leg: 

T.O. Keen------------------------------------------130 
Determination on 1969·knee claim: TTD and 25%:· F. Lyon---~-130 
Determination on 1973 knee claim: 10% leg and TTD: L. Payn-310 
Determination on 1969 knee claim: TTD: M. Rose-------------300 
Determination on 1963 knee claim: TTD and 15%: O. Rosin----135 
Determination on knee claim: TTD and no PPD: B. Walls------454 

• Determination on 1959 leg claim: TTD and no PPD: 
G. Anderson----------------------------------------248 

Determination on 1964 legs claim: PTD: A.J. B~ugato--~~----431 
Determination on 1971 leg claim: TTD and 20%: B.O. Casper--561 
Determination on 19_67 leg claim: 15%: G. Cooper------------ 6 
Determination on 1972 leg claim: TTD, TPD, .and 30% PPD: 

V. Crowder---------------------------------------- 50 
Determination on 1969 leg claim: TTD only: D. Dickenson----322 
Determination: TTD and 25% leg: D~ Fast, JR.---------------549 
Determination: TTD only for leg claim: E. Fletcher---------664 
Determination on 1967 leg claim:TTD only: R. Haines--------127 
Determination on 1972 leg claim:TTD and 20 PPD: 

A. Lapping-----------------------------------------528 
Determination on 1966 claim: TTD and 10% leg: R. Piefer----492 
Determination on 1962 leg claim: TTD only: N. Randall------101 -
Determination on leg claim: TTD and no PPD: M. Socia-------533 
Determination on 1972 leg claim: TTD and TPD only: 

N. Wilson------------------------------------------494 
Determination: 75% leg and no unscheduled back: 

N. Wilson------------------------------------------494 
Determination on 1973 neck claim: TT and additional 15%: 

D. Johnson-~---------------------------------------579 
Determination on 1970 pelvis-collarbone-wrist, etc. 

claim: TTD: R. Yarberry----------------------------436 
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Determination: PTD for impairment of consciousness and
unemployability: R. Spurgeon                              471

Determination on 1969 finger claim: TTD: D. Holland        395
Determination on 1973 foot claim: TTD: K. Barrett          377
'Determination: TTD and 5% foot: E. 'Gage                      695
Determination on 1974 foot claim: TTD only; H. Young       87
Determination: TTD and no PPD for forearm claim:

R. Gregor            :                                  497
Determination on hand claim: TTD and no PPD: G. Wilson    493
Determination on 1970 head claim: TTD and 30%: C. Mills   —341
Determination on 1966 hip claim: TTD only: T. Raz          197
Determination on 1971 knee claim: TTD and 5%: B. Bush     253
Determination .on 1972 knee claim: TTD and 20% leg:

R. Childress                              387
Determination on 1961 knee eye claim: TTD only:

J.H. Elwell                                             9
Determination on 1962 knee claim: TTD and 60% PPD:

R. Gemmell                                              99
Determination on.1969 knee claim: TTDonly                   100
Determination on 1971 knee claim: TTD, TPD, and 30% leg:

T.O. Keen                                                130
Determination on 1969 knee claim: TTD and 25%:' F. Lyon  —130
Determination on 1973 knee claim: 10% leg and TTD: L. Payn 310
Determination on’ 1969 knee claim: TTD: M. Rose               300
Determination on 1963 knee claim: TTD and 15%: 0. Rosin    135
Determination on knee claim: TTDand no PPD: B. Walls       454
Determination on 1959 leg claim: TTD and no PPD:

G. Anderson                                     —■;     248
Determination on 1964 legs claim: PTD: A.J, Brugato         431
Determination on 1971 leg claim: TTD and 20%: B.O. Casper—561
Determination on 1967 leg claim: 15%: G. Cooper              6
Determination on 1972 leg claim: TTD, TPD, .and 30% PPD:

V. Crowder                                               50
Determination bn 1969 leg claim: TTD only: D. Dickenson    322
Determination: TTD and 25% leg: D. Fast, JR.                549
Determination: TTD only for leg claim: E. Fletcher         664
Determination on 1967 leg claim:TTDonly: R. Haines          127
Determination on 1972 leg claim:TTD and 20 PPD:

A. Lapping                                              528
Determination on 1966 claim: TTDand 10% leg: R. Piefer     492
Determination on 1962 leg claim: TTD only: N. Randall       101
Determination on leg claim: TTD and noPPD: M. Socia        533
Determination on 1972 leg claim: TTD and TPD only:

N. Wilson                                               494
Determination: 75% leg and no unscheduled back:

N. Wilson                                                494
Determination on 1973 neck claim: TT and additional 15%:

D. Johnson T                                            579
Determination on 1970 pelvis collarbone wrist, etc.

claim: TTD; R. Yarberry                                436
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MOTION JURISDICTION 

Determination on shoulder claim: TTD only: n.zucher-------- 88 
Determination on 1974 wrist claim: TTD and 10%: R. Hefflin- 80 
Determination on 1968 wrist claim: TTD, TPD and 20%: 

L. Steele----------------------------------- ------279 
Dismissed 1972 and 1977 back claims: one withdrawn, other 

settled: W. Craig----------------------------------574 
Order abated foi provision of additional evidence: 

· K. Waring-------------------------~ ---------------405 
Ordered 1972 claim be considered according to 11-7-80 

order that dealt also with 1975 claim: 
J. E. Robertson------------------------------------430 

Order confirmed on reconsideration ofl972 back claim: 
A. Handsaker---------------------------------------267 

Reaffirmed earlier (8-14-80) order to deny reopening: 
B. Foss--------------------------------------------324 

.Reinstated earlier(9-22-:-80) order to reopen claim: 
A. Keith-·--------------- _ -------------------------6 6 7 

Reconsidered claim ori basis of evaluation Div. of W.C. 
Dept. recommendation: R. Spurgeon------------------471 

Reconsideration denied: R. Bult---------------~------------512 
Referred 1960 claim for hearing: L. Marin------------------675 
Referred 1971 claim for hearing: F. Nahorney---------------580 
Referred 1974-75 claim for hearing: F. Ozan----------------521 
Referred claim for.hearing: L. Payn------------------------191 
Referred 1971 claim for hearing: B. Weathers---------------. 58 
Referred 1971 and 1980 claims for consolidated hearing: 

· L. Bruce--------------------------------- ---------511 
Referred 1975 claim for consolidated hearing: J. Hunt------431 
Referred 1972 claim for consolidated hearing: S. Kaser----,--520 
Referred 1969 and 1976 claims for consolidated hearing: 

T; Riske-------------------------------------------178~ 
Referred 1968-79 injuries for consolidated hearing: 

R. Rogers------------------- --- -.- --- ------ ---------5 3 2. 
Referred 1968 claim for consolidated hearing with 1980 · 

claim: C. Spooner----------------------------------585 
Referred 1966 back ciaim for hearing: F. Barnette----------455 
Referred 1973 back claim for hearing: R. Boggs------~------333 
Referred ·1973 back claim for hearing: H. Browning----------615 
Referred 1967 back-leg claim for hearing: J. Fritz---------325 
Referred 1976 back claim for expedited hearing: W. Mabe----234 
Rejerred 1971-72 b~ck claims for consolidated hearing: 

D. Meyers-----------,--------------------------------299 
Referred 1971-78-80 back claim for consolidated hearing: 

C. Ohler-------------------------------------------271 
Referred 1970 back claim for consolidated hearing: 

R. G. ~anchez-----~--~-----~----------------------- 2 
Referred hernia occup~tional disease for hearing: 

A. Wyttenberg------------------,---------------------69'4 
~eferred 1972 knee-finger-psychiatric claim for hearin•g: 

R. Nash----------------.~----~--------.-------- ---414 
Referred 1974 knee claim for expedited hearing: L. Ryan----301 
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Determination on shoulder claim: TTD only: D.Zucher        88
Determination on 1974 wrist claim: TTD and 10%: R. Hefflin 80
Determination on 1968 wrist claim: TTD, TPD and 20%:

L. Steele                                        ^      279
Dismissed 1972 and 1977 back claims: one withdrawn, other

settled: W. Craig                                  574
Order abated for provision of additional evidence:

K. Waring                             .                  405
Ordered 1972 claim be con sidered according to 11 7 80

order that dealt also with 1975 claim:
J. K, Robertson                                    430

Order confirmed on reconsideration ofl972 back claim:
A. Handsaker                                           267

Reaffirmed earlier (8 14 80) order to deny reopening:
B. Foss                                                  324

Reinstated earlier (9 22. 80) order to reopen claim:
A. Keith                   667

Reconsidered claim on basis of evaluation Div. of W,C.
Dept, recommendation: R. Spurgeon                    471

Reconsideration denied: R. Bult                 :             512
Referred 1960 claim for hearing: L. Marin                675
Referred 1971 claim for hearing: F. Nahorney                  580
Referred 1974 75 claim for hearing: F. Ozan                  521
Referred claim for. hearing: L. Payn                           191
Referred 1971 claim for hearing: B. Weathers                . 58
Referred 1971 and 1980 claims for consolidated hearing:

L. Bruce                                     :           511
Referred 1975 claim for consolidated hearing: J. Hunt       431
Referred 1972 claim for consolidated hearing: S. Kaser      520
Referred 1969 and 1976 claims for consolidated hearing:

T. Riske                                                1 7 8
Referred 1968 79 injuries for consolidated hearing:

R. Rogers                          .                     532
Referred 1968 claim for consolidated hearing with 1980

claim: C. Spooner              585
Referred 1966 backclaim for hearing: F. Barnette            455
Referred 1973 back claim for hearing: R. Boggs        —     333
Referred T973 back claim for hearing: H. Browning          615
Referred 1967 back leg claim for hearing: J. Fritz         325
Referred 1976 back claim for expedited hearing: W. Mabe   234
Re.ferred 1971 72 back claims for consolidated hearing:

D. Meyers                                                299
Referred 1971 78 80 back claim for consolidated hearing:

C. Ohler                                                 271
Referred 1970 back claim for consolidated hearing:

R. G, Sanchez                :                         2
Referred hernia occupational disease for hearing:

A. Wyttenberg                    —                      694
Referred 1972 knee finger psychiatric claim for hearing;

R. Nash                  r.     .          7             414
Referred 1974 knee claim for expedited hearing: L. Ryan    301
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OWN MOTION JURISDICTION 

Referred leg-back claim to evaluation division: E. Greve---696 
Referred occupational disease - back-shoulder claim for 

consolidated hearing: M. Gotchall----------------~-360 
Referred 1975 poisoning claim for consolidated hearing: _ 

J. Dawley--------------------------~-------------- 7 
Referred 1975 shoulder claim for consolidated hearing: 

J. Robertson---------------------------------------430 
Referred shoulder-neck claim for hearing: T. Smith---------471 
Reopened 1970 claim following hearing: R. Bult-------------512 
Reopened claim: I. Cornelius-------------------------------535 
Reopened 1969 claim: G .. Freeman~---~---~-------------------737 
Reopened 1955 claim: S. Lindsley~--------------------------618 
Reopened claim: J. Marley------~----------------~----------372 
Reopened 1970 claim: B. Martin-----------~-----------------579 
Reopened 1974 claim: B. McMahon----------------------------690 
Reopened 1971 claim: J. Melcher----------------------------564 
Reopened 1974 claim: J. Quinterous---~---------------------698 
Reopened 1974 claim: I. Phipps-----------------------------466 
Reopened 1971 claim: C. Plumrner---------------~------.------176 
Reopened .claim: D. Stevens---------------------------------452 
Reopened 1969 claim: J. Turnbull---------------------------680 
Reopened 1972 arm claim: R. Gregor----------------~--------497 
Reopened 1974 claim for arthrotomy surgery: C. Johnson-----625 
Reopened 1974 back claim: P. Ayo-Williams------------------319 
Reopened 1970 b_ack claim: P. Buchanan-----..;_ ________ ---------384 
Reopened back claim: L. Peterson Cody--------------~-------495 
Reopened 1968 back claim: H. Curry-------------------------27.6 
Reopened 1956 back claim: D. Davis-------------~~----------389 
Reopened 1973 back claim; with evaluation Div. to make 

PPD recommendation: J.J. Devoe---------------------390 
Reopened 1974 back claim: C. Fahv---------:---------~------337 
Reopened back claim: N. Jarvis--:---~----------------------4~2 
Reopened back-hernia claim: W. Lane------------------------293 
Reopened 1971 back claim: J. _McCool------------------------697 
Reopened 1971 back claim: J.Oxford-------------------~-----243 
Reopened 1972 back-leg claim: R. Parrott------------------- 2 
Reopened 1973 back-neck claim: G. Peyton--------~----------i44 
Reopened 1962 back claim: w.c. Smith-----------------------401 
Reopened 1973 back claim: s. Soulder-----------------------211. 
Reopened eye claim: C.W. Smith-----------------------------401 
Reopened 1966 foot claim: H. Bodda------------------------- 98 
Reopened 1952 foot claim: 0. Christopher-------------~-----685 
Reopened 1972 foot claim: C. Williams----------------------140 
Reopened 1972 foot-knee claim: N. Wilson--------~----------494 
Reopened herniated disc claim: H. Stanton Lovell-----------520 
Reopened 1949 hip claim: O. Barlow------~------------------ 74 
Reopened 1947 hip claim: P. Carrol------------------------- 95 
Reppened 1971 hip-leg claim: J. Grover---------------------433 
Reopened 1971 knee claim: E.G. Fletcher--------------------664 
R~opened 1972 knee claim: J. Foley-------------~----------- 95 
Reopened 1961 knee claim: H. Howell------------------------241 
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Referred leg back claim to evaluation division: E. Greve   696
Referred occupational disease  back shoulder claim for

consolidated hearing: M. Gotchall                 —360
Referred 1975 poisoning claim for consolidated hearing:

J. Dawley                              7
Referred 1975 shoulder claim for consolidated hearing:'

J. Robertson                                            430
Referred shoulder neck claim for hearing: T. Smith          471
Reopened 1970 claim following hearing: R. Bult              512
Reopened claim: I. Cornelius                                   535
Reopened 1969 claim: G. .Freeman                               737
Reopened 1955 claim: S. Lindsley                              618
Reopened claim: J. Marley      ^                    .           372
Reopened 1970 claim: B. Martin             :                   579
Reopened 1974 claim: B. McMahon                               690
Reopened 1971 claim: J. Melcher      564
Reopened 1974 claim: J. Quinterous                           698
Reopened 1974 claim: I. Phipps                                466
Reopened 1971 claim: C. Plummer                 ^      .      176
Reopened .claim: p. Stevens                                     452
Reopened 1969 claim: J. Turnbull                              680
Reopened 1972 arm claim: R. Gregor    ;                       497
Reopened 1974 claim for arthrotomy surgery: C. Johnson     625
Reopened 1974 back claim: P. Ayo Williams                     319
Reopened 1970 back claim: P. Buchanan      ^       .          384
Reopened, back claim: L. Peterson Cody                495
Reopened 1968 back claim: H. Curry                           226
Reopened 1956 back claim: D. Davis                389
Reopened 1973 back claim; with evaluation Div. to make

PPD recommendation: J.J. Devoe                ;      390
Reopened 1974 back claim: C. Fahy                             337
Reopened back claim: N. Jarvis       :                        462
Reopened back hernia claim: W. Lane                           293
Reopened 1971 back claim: J. McCool                           697
Reopened 1971 back claim: J.Oxford                     243
Reopened 1972 back leg claim: R. Parrott         2
Reopened 1973 back neck claim: G. Peyton        244
Reopened 1962 back claim: W.C. Smith                         401
Reopened 1973 back claim: S. Soulder                         211
Reopened eye claim: C.W. Smith                                401
Reopened 1966 foot claim: H. Bodda                            98
Reopened 1952 foot claim: O. Christopher               :     685
Reopened 1972 foot claim: C. Williams                        140
Reopened 1972 foot knee claim: N. Wilson         r           494
Reopened herniated disc claim: H. Stanton Lovell            520
Reopened 1949 hip claim: 0. Barlow      74
Reopened 1947 hip claim: P. Carrol                           95
Reppened 1971 hip leg claim: J. Grover                       433
Reopened 1971 knee claim: E.G. Fletcher                      664
Reopened 1972 knee claim: J. Foley               ^            95
Reopened 1961 knee claim: H. Howell                           241
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MOTION "JURI-SDICTION 

Reopened 1974 knee claim: D. Machin------------------------- 72 
Reopened 1973 knee ~laim: M. Soc~a----~----~-J-----~--------Si3 
Reopened 1971-knee dlaim: B. Rattay------------------~------619 
Reopened 1973 leg-ulcer claim: K. Waring--------------------405 
Reopened 1972 neck dlairn: P. Kezar-----------~--------------27-0 
Reopened 1974 shoulaer claim: N.J. Chasteen----------~----~-638 
Reopened 1975 shoulder·· claim: D. Johnson-·-----:...-~-----------579 
Reopened 1972 shoulder-arthritis claim: J. Sullivan--~-~----345 
Reopened 1972 Claim for subtalar joint surgery:· P. ~ohansen-~17 
Reopenea 1971 claim for thoracic outlet syndrome s~rgery: . 

N. Freeman-------------~-------------------------------664 
Reopened 1972 thumb claim: J". Bradford---------------------- 45. 
Reopened 1973 toe claim: D. Neville------------------------- 58 
Reopening of 1973 claim withheld pending ·further · 

information: G. Nordling----------------~--------------583 
Reopening of 1950 claim withheld pending further 

information: D. Wilson---------------------------------586 
Revoked order of 8-14-80 and referred claim to 

evaluation division: L. Sirnrnons---------·---...:-----------400 
Withdrew August order and remanded claim to carrier: 

A. Potterf-----~-------------~--------------------~-~--275 
Withheld consideration pending out-of-state claim: 

F. Mahoney----------------------~---------------------~37i 

PENALTIES AND FEES 

Additional fee awarded for review:· P. Moyer, Sr.--------.-~-:.295 
Award affirmed for unreasonable resistence to payment. 

of. medical bills: O. Harmon----------------------------4 79 
Award improper: Claimant voluntarily.agreed to repay. , . 

overpayment: L. Brault----~---------------~------------378 
Awarded for late iterim TTD, denial: R. Collier-------------591 
Awarded for late signing of 801; failure to pay · 

interim benefits: D. Davis-----------------------------648 
Award reversed where den'ial of aggravation affirmed·: 

E·. Bolliger--------------------------------------------548 
Amendment to order on review fixing fee: M. Torhan---------~524 
Attorney fee based on percent of increased compensation, 

not flat fee: J. Johnson--------~----------------------463 
Attorney fee for supreme court review must be ordered 

by that court. D. Rogers-------------------------------441 
Carrier not unreasonable in its refusal to pay TTD where . 

surgery after job terminated: H. San Miguel------------547 
Date changed for penalty period, on reconsideration: 

M. Myers-------------------------·------·--·-------- ·--329 
Defacto denial to attorney within 14 days held reasonable:. · 

G. Goodman--------------- ·-----------------------------234 
Delay ·in TTD benefits unreasonable: R. Howerton~------------728 

@ 

Denied; order of suspension due partly to claimant's A, 
fault:_P. Barrett--------------------------------•-----654 • 

Denial of fees reaffirmed where Referee's order reinstated: 
· A. Boyce---·-------------------------------------------334 

Denial reasonable; but unreasonably delayed: 
oenalty imposed: G. McDonald---------------------------~74 
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OWN MOTION JURISDICTION

Reopened 1974 knee claim: D. Machin                            72
Reopened 1973 knee claim; M, Socia     ^                       533
Reopened 1971 knee claim: B. Rattay                     :      619
Reopened 1973 leg ulcer claim: K. Waring                      405
Reopened 1972 neck claim: P. Kezar                             27.0
Reopened 1974 shoulder claim: N.J. Chasteen                —638
Reopened 1975 shoulder ' claim: D. Johnson                     579
Reopened 1972 shoulder arthritis claim: J. Sullivan  "      345
Reopened 1972 Claim for subtalar joint surgery:' P. Johansen 617
Reopened 1971 claim for thoracic outlet syndrome surgery:

N. Freeman               '                                   664
Reopened 1972 thumb claim: J'. Bradford                        45.
Reopened 1973 toe claim: D,Neville           58
Reopening of 1973 claim withheld pending further

information: G. Nordling                —                583
Reopening of 1950 claim withheld pending further

information: D, Wilson                                    586
Revoked order of 8 14 80 and referred claim to

evaluation division: L. Simmons                            400
Withdrew August order and remanded claim to carrier:

A. Potterf                                                  275
Withheld consideration pending out of state claim.:

F. Mahonev                         371

PENALTIES AND FEES

Additional fee awarded for review: P. Moyer, Sr.         —295
Award affirmed for unreasonable resistence to payment .

of medical bills: 0, Harmon                               479
Award improper: Claimant voluntarily.agreed to repay ,

overpayment: L. Brault                      "             378
Awarded for late iterim TTD, denial: R. Collier              591
Awarded for late signing of 801; failure to pay

interim benefits: D. Davis                                648
Award reversed where denial of aggravation affirmed:

E'. Bolliger                                                  548
Amendment to order on review fixing fee: M. Torhan          ^524
Attorney fee based on percent of increased compensation,

not flat fee: J. Johnson                                  463
Attorney fee for supreme court review must be ordered

by that court. D. Rogers                                   441
Carrier not unreasonable in its refusal to pay TTD where

surgery after job terminated: H. San Miguel             547
Date changed for penalty period, on reconsideration:

M. Myers                                                   ^— 329
Defacto denial to attorney within 14 days held reasonable:

G. Goodman ■' 234
Delay in TTD benefits unreasonable: R. Howerton              728
Denied; order of suspension due partly to claimant's

fault:.P. Barrett                                    654
Denial of fees reaffirmed where Referee's order reinstated:

A. Boyce    "                              334
Denial reasonable; but unreasonably delayed:

oenalty imposed: G. McDonald                              374
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PENALTIES AND FEES 

Fee denied where no service provided at Board level: 
E. Radmacher----------------~--------------------------330 

Dispute between attorney, referee to be decided in 
circuit court: T. Ganger------------------------------- 32 

Failure to comply with penalty results in second .penalty: 
J. Jaeger-----~--------------------------------·------ _363 

.Penalty and fee assessed for denial, issued 10 days late: 
K. Annen---- . ------. ----------------- ------------------ · 5 

Jurisdiction to consider fee dispute avoided by affirming 
fee: A. Bliton-----------------------------------------757 

Fee increased to include hearings level efforts: 
N. Bluhm--------------------------·------------. ~-----590 

No additional fee for successful appeal to court of appeals: 
A. Boyce------------~---------------------------· -----334 

Request for extraordinary fee denied: no documentation: 
C. Clapp-----------------------------------------------633 

Order amended to include· attorney's fee: J. Coffield--------754 
No fee where claimant appeals and loses: P. Davis-----------662 
None awarded for time loss payment made one day late: 1 

R. Ellison----------------------------------------------601 
Order amended to include fee for Board review: s. Forgacs---604 
Maximum penalty imposed for refusal to pay interim . 

compensation; untimely denial: P. Goodwin--------------258 
No order proper where issue dropped at hearing: 

M. Hathaway--------------------------------------------550 
Penalty reversed for failure to pay TTD where doctor's 

report confusing: N. Holcomb---------------------------394 
None awarded; no stautory basis for unreasonable denial: 

J. Hyde ------, ------- · - ·------------------------------641 
No penalty on penalty can be imposed: J. Jaeger------~------363 
Penalty for unreas6nable d~lay by denial revers~d: 

· N. Leooux----- ---------------------- ·-----------------411 
Penalty imposed for overpayment offset under stipulation 

which did not acknowledge overpayment: R. Leone------~-4~5 
Increased on reconsideration:M. Lopez-----------------------563 
Failure to reopen claim unreasonable, but penalty 

reduced: T. McCullom----------------------------------- 56 
Fee awarded by amendment for Board review: T. Moore~--------564 
25% penalty awarded on interim compensation·not paid: 

M. Myers-- · ------------------------ · ---· · · -------------32 9 
Fee not increased where Board, not attorney, efforts 

increased award: R. Nelson---------------------------~~677 
Fee awarded where no reasonable basis for appeal: 

R. Rabern-------------------------------------------.--584 
Fee for hearing, board review.ordered: D. Rogers------------441 
No entitlement. to fee out qf subsequent awards: · 

J. Simmons------------------------------------,-------.--501 
No penalty, fee, where no compensation owed: P/ Stevens-----620 
Pena~ty for failure to process claim, fee for wiri on 

appeal affirmed: W. Teal-------------------------------706 
Fee reduced: case not complic:ated: B. Wagner-----:-------------719 
Nominal fee awarded for slightly modified order: · 

G. Woosley----------------------~---~------------------653 
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PENALTIES AND FEES

Fee denied where no service provided at Board level:
E. Radmacher                  330

Dispute between attorney, referee to be decided in
circuit court: T. Ganger                                  32

Failure to comply with penalty results in second penalty:
J. Jaeger     '                                              ;363

Penalty and fee assessed for denial, issued 10 days late:
K. Annen     r                                                5

Jurisdiction to consider fee dispute avoided by affirming
fee: A. Bliton                                              757

Fee increased to include hearings level efforts:
N. Eluhm                             ^                     590

No additional fee for successful appeal to court of appeals:
A. Boyce                                                   334

Request for extraordinary fee denied: no documentation:
C. Clapp                                                     633

Order amended to include' attorney's fee: J. Coffield        754
No fee where claimant appeals and loses: P. Davis            662
None awarded for time loss payment made one day late: ^

R. Ellison                                                  601
Order amended to include fee for Board review: S. Forgacs   604
Maximum penalty imposed for refusal to pay interim

compensation; untimely denial: P. Goodwin                258
No order proper where issue dropped at hearing:

M. Hathaway                                                  550
Penalty reversed for failure to pay TTD where doctor's

report confusing: N. Holcomb                           394
None awarded; no stautory basis for unreasonable denial:

J. Hyde                —                                  641
No penalty on penalty can be imposed: J. Jaeger      .       363
Penalty for unreasonable delay by denial reversed:

N. LeDoux     411
Penalty imposed for overpayment offset under stipulation

which did not acknowledge overpayment: R. Leone     —425
Increased on reconsideration:M. Lopez                          563
Failure to reopen claim unreasonable, but penalty

reduced: T. McCullom                                       56
Fee awarded by amendment for Boardreview: T.Moore;            564
25% penalty awarded on interim compensation'not paid:

M. Myers—                            329
Fee not increased where Board, not attorney, efforts

increased award: R. Nelson                                677
Fee awarded where no reasonable basis for appeal:

R. Rabern                                                    584
Fee for hearing, board review .ordered:D. Rogers              441
No entitlement, to fee out of subsequent awards:

J. Simmons                                                — 501
No penalty, fee, where nocompensation owed: P/ Stevens       620
Penalty for failure to process claim, fee for win on

appeal affirmed: W. Teal                                   706
Fee reduced: case not complicated:B. Wagner                  719
Nominal fee awarded for slightly modified order:

G. Woosley                                                   653
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PARTIAL DISABILITY 

(1) Ar~ & Shoulder 
(2) Back 
(3) Foot 
(4) Hand 
(5} Leg 
(6) Neck & Head 
(7) Unclassified 

(1) Arm & Shoulder 

10% arm affirmed;· 10% shoulder reversed: M. Flint----~------286 
40% affirmed; shoulder condition not related: R. Hampton----~08 
50% affirmed: R. Howerton---------------------------~-~-----728 
Award was for injury to arm, not hand: L. Hunt-------------- 64 
10% affirmed; no PTD because of psychiatric problems: 

D. Meddleton------------------~-------------~----------733 
30% award for left shoulder, neck conditions; right 

shoulder· unrelated: R. Nelson-------------~------------677 
Reduced to 25% for middle-aged, 8th grade, laborer: N. Olds-416 
40% shoulder reduced to 20% poor motivation, 

exaggerated symptoms: R. Parker----------------~-------537 
70% thumb increased to 30% forearm: P. Trernpel--------------711 
Determination order reinstated for forearm injuries: 

S. Walley----------. ----------------------------------- 29 

(2) Back 

10% increased to 50% for strain superimposed on severe 
degenerative process: P. Andrews (Fife)~-~------------- 59 

75% increased to PTD: poor education, good motivation , 
heavy labor experience: D. Arnett---------------~-----~734 

Award reduced to 60%; efforts to reduce disability . 
· deficient: D. Blank------------------------------------ 41 

10% award reversed where no loss of wage earning capacity: 
L. Brault---- -----------------------------~-----------378 

• 10 increased to 25% young-claimant cannot return to 
heavy labor; strong dissent. P. Brown--------------~---103 

None awarded where no loss of earning capacity shown: . 
R. Brown-------.--------------------------------------- 89 

30% affirmed for middle-aged sheet metal worker: D. Burch---385 
100% increased to PTO for illiterate manual laborer: 

C. Burleson-------------------------------------------~ 16 
10% increased to 20%: chronic moderate pain. J. Clarke-----~476 
50% reduced to 30% based on age, education and experience: 

G. Costa-----------------------------------------.---- 46 
75% reduced to.SO% based primarily on medical evidence: 

E. Cox------------------------------ .------------------187 
75% reduced to 50%: 57 year old construction worker,GED: . 

H. Cummihgs-----~--------------------------------------457 
35% awarded: two surgeries, secretarial training: K. Dunn---157 CJ> 
20% reduced to 10% for minimal disability: N .. Fain----------358 · · 
Increased to 50%; pulmonary.condition not considered: 

R. Gurney 
60% reversed; D.O. affirmed where serious prior injuries: 

M. Harris---------------------·, ____________ ·----------701 

PERMANENT PARTIAL DISABILITY

(1) Arm' & Shoulder
(2) Back
(3) Foot
(4) Hand
C5) Leg
(6) Neck & Head
(7) Unclassified

(1) Arm Si Shoulder

10% arm affirmed;'10% shoulder reversed: M. Flint    ;       286
40% affirmed; shoulder condition not related: R. Hampton     708
50% affirmed: R. Howerton                               —     728
Award was for injury to arm, not hand:'L. Hunt               64
10% affirmed; no PTD because of psychiatric problems:

p. Meddleton                    :                           733
30% award for left shoulder, neck conditions; right

shoulder unrelated: R. Nelson               ^             677
Reduced to 25% for middle aged, 8th grade, laborer: N. Olds 416
40% shoulder reduced to 20% poor motivation,

exaggerated symptoms: R. Parker                          537
70% thumb increased to 30% forearm: P. Trempel               711
Determination order reinstated for forearm injuries:

S. Walley           .                                        29

(2) Back

10% increased to 50% for strain superimposed on severe ;
degenerative process: P. Andrews (Fife)                 59

75% increased to PTD: poor education, good motivation
heavy labor experience: D. Arnett                       734

Award reduced to 60%; efforts to reduce disability
deficient: D. Blank                   4i

10% award reversed'where no loss of wage earning capacity:
L. Brault                                       378

10 increased to 25% young•claimant cannot return to
heavy labor; 'strong dissent. P. Brown               .    103

None awarded where no loss of earning capacity shown:
R. Brown        :                                            89

30% affirmed for middle aged sheet metal worker: D. Burch   385
100% increased to PTD for illiterate manual laborer:

C. Burleson                                                 16
10% increased to 20%: chronic moderate pain. J. Clarke     ;476
50% reduced to 30% based on age, education and experience:

G. Costa                       :                        :    46
75% reduced to 50% based primarily on medical evidence:

E. Cox                                   187
75% reduced to 50%: 57 year old construction worker,GED:

H. Cummings      ;                                           457
35% awarded: two surgeries, secretarial training: K.Dunn    157
20% reduced to 10% for minimal disability: N.. Fain           358
Increased to 50%; pulmonary,condition not considered:

R. Gurney
60% reversed; D.O. affirmed where serious prior injuries:

M. Harris                          701
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( 2) Back 

30% award affirmed for multiple injuries in young dtiyer: 
B. Harrison---------· -----------· ---------. -- . - . _ ------ 19 

25% affirmed for middle aged carpenter with mild 
impairment: J. H~yter----------------------------------605 

Reduced to 15% based on-medical, work experience: . 
S. Henthorne-------------------------------~-~--------- 22 

45%- reduced to 30% limited education, heavy labor 
precluded, poor motivation: H. Hetland---------~-----~-758 

30% affirmed; 20% arm added: R. Hileman----~----------------702 
20% decreased to 10% where ieturned to sa~e work:, · 

T. Jacobs----------------------------------- .----------616 
35% reduced to 25%: retrained, high school education,· 

pre-existing disability. Jo Je~kins----~---------------129 
None awarded: affirmed on review: J. Johnson----------------463 
25% reduced to 15% where doing pre-injury work: 

D. Kemery---------------------------------------------- 54 
Reduced to 80%: no PTD where seeking retirement: 

E. Knight. ------------.--------------------------------142. 
60% award affirmed: physical disability not equ~l to 

loss of earning capacity: J. Kappert---------~---------508 
10% increased to 25% for young heavy laborer precluded 

from heavy labor: R. Lane-----.;,. _____ ._ __________ -________ 398 

40% reduced to 25% for middle aged laborer precluded 
· from heavy work: B. Langford--------------~--~---------424 

35% reduced to 25% for truck driver: M. Lawrence-·-----------298 
70% affirmed: claimant unwilling to attempt work: 

E. McClellan-------------~-----------------------------675 
. 60% reduced to 40% for middle.aged man, GED, poor 

motivation: L. McGhee----------------------------------604 
Reduced to 35% based on lack of motivation, age, 9th 

grade education: L. Mitchell---------------------------121 
25% for two injuries affirmed: T. Mitchell------------------611 
5% neck, 5% b~ck affirmed; 54 years. old, semi-skilled 
· · laborer: M. Myers------------------------------------~-329 

85% affirmed: pre-1977 case· requires showing of 
motivation: L. Palandri--------------------~-----------429 

70% affirmed: poor motivation: J. Palmer-------~------------750 
60% affirmed: poor motiv~tion prevents PTD finding: 

F. Peters----------------------------------------------565 
Determination order reinstated where conservative 

treatment, no objective findings: A. Rentarla----------122 
60%·reduced to 40% on widow's claim: W. Shipman-------------722 
100% reduced to 60%: complicated conditions aggravated 

by work: A, Siems-----------------------~--------------158 
70% reduced to· 50%: no PTO based on medicals, motivation: 

G. ~mith---------------------------- · ______ ·-----------109 
30% reduced to 20%: minimal objective disability: T. ~utton-331 
20% increased to 50% for bak & hip; movtivation poor: 

M. Tohran----------------------------~-----------------452 
Reduced to 15% for overweight well-educated unmotivated 

female: C. Tucker--------------------7-----------------lll 
Award increased to 20%: middle-aged part-time aide: 

J. Turner----------------------------------------------346 
30% reduced to 15%: no hospitalization, little lost 

earning capacity: w. Vain------------------------------707 
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30% award affirmed for multiple injuries in young driver:
B. Harrison          ’                         ^        19

25% affirmed for middle aged carpenter with mild
impairment: J. Hayter                                      605

Reduced to 15% based on medical, work experience:
S. Henthorne                                    22

45% reduced to 30% limited education, heavy labor
precluded, poor motivation: H. Hetland          •;        758

30% affirmed; 20% arm added: R. Hileman                       702
20% decreased to 10% where returned to same work:^

T. Jacobs                                        .           616
35% reduced to 25%: retrained, high school education,

pre existing disability. Jo Jenkins   ;                  129
None awarded; affirmed on review: J. Johnson                 463
25% reduced to 15% where doing pre injury work:

D. Kemery                                                    5 4
Reduced to 80%; no PTD where seeking retirement:

E. Knight               142
60% award affirmed: physical disability not equal to

loss of earning capacity: J. Kappert                     508
10% increased to 25% for young heavy laborer precluded

from heavy labor: R. Lane     398
40% reduced to 25% for middle aged laborer precluded

from heavy work: B. Langford                ^—           424
35% reduced to 25% for truck driver: M. Lawrence             298
70% affirmed; claimant unwilling to attempt work:

E. McClellan               675
60% reduced to 40% for middle,aged man, GED, poor

motivation: L. McGhee                                      604
Reduced to 35% based on lack of motivation, age, 9th

grade education: L. Mitchell                              121
25% for two injuries affirmed: T. Mitchell                    611
5% neck, 5% back affirmed; 54 years old, semi skilled

laborer: M. Myers                                         ^ 329
85% affirmed: pre 1977 case requires showing of

motivation: L. Palandri                     t-------------429
70% affirmed: poor motivation: J. Palmer                      750
60% affirmed: poor motivation prevents PTD finding:

F. Peters                                                    565
Determination order reinstated where conservative

treatment, no objective findings: A. Rentaria            122
60% reduced to 40% on widow's claim: W. Shipman              722
100% reduced to 60%: complicated conditions aggravated

by work: A. Siems                                           158
70% reduced to 50%; no PTD based on medicals, motivation:

G. Smith                                         109
30% reduced to 20%: minimal objective disability: T. Sutton 331
20% increased to 50% for bak & hip; movtivation poor:

M. Tohran                                                    452
Reduced to 15% for overweight well educated unmotivated

female: C. Tucker                                         111
Award increased to 20%: middle aged part time aide:

J. Turner                                                    346
30% reduced to 15%: no hospitalization, little lost

earning capacity: W. Vain                                  707

(2) Back
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Back 

Reduced to 35%; 20 years, 11th grade educ~ti6n: �: Vitro---~163 
40% increased to 50% for older, uneducated man~al 

laborer: S. Wadley-~----------------------------------~ 69 
30% reversed: any permanent impairment not due to 

injury: F. Walker---------------------~-----~----------731 
10% awarded for minimal impairment: v. Wise-----------~-----570 

(3) Foot 

10% loss leg changed to 10% loss of foot: J. 'Hills----------490 
10% affirmed for phlebitis flareups: K. Kraft------~--------597 
35% reduced to 20% based on loss of function: M. Simila-----584 

(4) Hand 

50% reduced to 25% based on medical, lay testimony: 
K. Adams-----------------------· -----------------------282 

15% each hand affirmed: Reynaud's syndrome: M. Hathaway-----550 
35% reduced to 25% based on medical evidence: W. May---~----440 

(5) Leg 

25% reduced to 15% overweight claimant stressing kriee: ,(5) 
c. Fellows-------------------------~------------------- 18 

50% reversed to 15% leg: works on feet all day: · 
M. Gibbs--- -------------------------------------------478 

D.O. affirmed: hip injury limited to scheduled PPD: 
P. Hart-------------------------------------------. ---423 

Reduced to 30% paramount-consideration is impairment: 
D. LeFrancois----------------------------------~-------174 

35% reduced to 15% where minimal loss 6f function: 
T. Riddle----------------------------------------------755 

20% leg, 10% psychological affirmed: B .. Wagner--------------719 
10% increased to 20% for surgical weakening of knee: 

L. Watson------------------~---------------~-----------218 

(6) Neck & Head 

20%.reduced to 10%: subjective complaints: C. Ashe---------~198 
Award reversed for injury to neck, shoulder: 

Z. Culbertson-----------------------------7------------356. 
20% increased to 25%: no work above should level: 

R. Gonzalez~-------------------------..:-----------------169 
70% reduced to 50%: very limited neck motion: 

C. Gustaf son- - -------------- ______ .,: __________ . __________ 2 5 9 

15% awarded for minimal disability, few limitations: 
D. Morton----------------------------------------------529 
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(2) Back

Reduced to 35%; 20 years, 11th grade education: D.’ Vitro    163
40% increased to'50% for older, uneducated manual ' •

laborer: S. Wadley                                         ^ 69
30% reversed: any permanent impairment not due to

injury: F. Walker                                           731
10% awarded for minimal impairment: V. Wise                  570

(3) Foot

10% loss leg changed to 10% loss of foot: J. 'Hills           490
10% affirmed for phlebitis flareups: K. Kraft       '        597
35% reduced to 20% based on loss of function: M. Simila     584

■( 4) Hand

50% reduced to 25% based on medical, lay testimony:
K. Adams                                                    282

15% each hand affirmed: Reynaud’s syndrome: M. Hathaway     550
35% reduced to 25% based on medical evidence: W. May         440

(5) Leg

25% reduced to 15% overweight claimant stressing knee:
C. Fellows                                                  18

50% reversed to 15% leg: works on feet all day:
M. Gibbs ^                                                 478

D.O. affirmed: hip injury limited to scheduled PPD:
P. Hart                                                      423

Reduced to 30% paramount•consideration is impairment:
D. LeFrancois                                      174

35% reduced to 15% v/here minimal loss of function:
T. Riddle                                             755

20% leg, 10% psychologicalaffirmed: B,.Wagner                 719
10% increased to 20% for surgical weakening of knee:

L. Watson                     ^                             218

(6) Neck & Head

20%'reduced to 10%:subjectivecomplaints: C. Ashe             ^198
Award reversed for injury to neck, shoulder:

Z. Culbertson                                r             356,
20% increased to 25%: no work above should level:

R. Gonzalez:                                                169
70% reduced to 50%: very limited neck motion:

C. Gustafson                         ■'           '           259
15% awarded for minimal disability, few limitations:

D. Morton                                                    529
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(7) Unclassified 

Issue lost at hearing: remanded to referee for finding: 
C. Black ----------------------------------------------74~ 

70% reduced to 50% over dissent: poor motivation, 
bad lungs: R. Geisler---------------------------------- 43 

.60% awarded where heart condition permanently w'orsened: 
H. Jones--·----------------- -----------------~--------687 

5% reversed where no PPD shown: J. Mason--------------------730 
20% increased to 40% based on medical evidence: J. Mo·ore---- 6 6 
80% psychological reversed: "dry" aggravation not 

compensable: G. Plane---------~~-------------~---------691 
25% reduced to 15%: R. Porter-------------------------------484 
Hearing loss reduced to 31.87% based on administrativ~ 

guide lines: ·J. Putnam---------------------------------108 
60% reduced to 40% for respiratori problems: R. Shields-----136 
80% award for groin injury affirmed: dissent argues 

PTD: T. Timonen----------------------------------------162 
35% unscheduled PPD awarded for contact dermatitis: 

A. Woodfin~---------~----------------------------------281 

Procedure 

WCD has authority to suspend benefits by·non-cooperation 
with Callahan center: C. Andrew~----------------------- 14 

On reconsideration, Board's order affirmed: N. Anlauf------- 30 
Motion to include overpayment issue or remand for 

additional evidence denied: M. Arata-------------------350 
Motion to dismiss denied despite lack of appelant's 

brief: R. Atkins----------------------------------~----573 
Moti~n to' re-open record denied: R. Barnett--~--------------319 
Amendmend:date of order is 4/22/81: w. Batdorf----.;;---------.613-
order of dismissal final unless appealed within 30 · 

days: G. Beus------;---~------------------~----~------~353 
On reconsideration: award for TTD affirmed·: M_. Bluhm--------540 
Order on review abated for·reconsideration: E. Bolliger-----548 
Claimant-may voluntarily repay overpayment: L. Brault--~----378 
Carrier may request claim closure where failure to show 

for closing exam: L. Brault----~-----------------------378 
Late appeal from denial excused where good cause shown:· 

remanded: R. Brown----------~-------------------------- 89 
Case remanded to hearings for further proceedings: 

S. Bunch----------·---------------------------· -------495 
Qate of order amended: C. Clapp---------------~-------------633 
Order on review affirmed on reconsideration: Psychological 

problem unrelated to injury: A. Colbert----------------488 
On reconsideration, PPD award reinstatedL w. Cole...:----------242 
Amendments to order on review: P •. Corbett-------------------140 
Remand to referee for further evidence where no 

opposition: G. Crippen---------------------------------320 
Order denying remand was.interim order; no appeal ·rights: 

W. Dethlefs~---------------------------------~---------188 
Board app~al not dis~issible where no brief filed: 

T. Dorsey----------------------------------------------336 
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Issue lost at hearing: remanded to referee for finding:
C. Black                                                    74fi

70% reduced to 50% over dissent: poor motivation,
bad lungs: R. Geisler                                        43

,60% awarded where heart condition permanently worsened:
H. Jones   ^                                                  687

5% reversed where no PPD shown: J. Mason                      730
20% increased to 40% based on medical evidence: J. Moore    66
80% psychological reversed: "dry" aggravation not

compensable: G. Plane          ^                            691
25% reduced to 15%: R. Porter                                  484
Hearing loss reduced to 31.87% based on administrative

guide lines: J. Putnam                                     108
60% reduced to 40% for respiratory problems: R. Shields     136
80% award for groin injury affirmed: dissent argues

PTD: T. Timonen                                             162
35% unscheduled PPD awarded for contact dermatitis:

A. Woodfin                                                   281

(7) Unclassified

Procedure ■' •

WCD has authority to suspend benefits by non cooperation
with Callahan center: C. Andrews                          14

On reconsideration. Board's order affirmed: N. Anlauf       30
Motion to include overpayment issue or remand for

additional evidence denied: M. Arata                     350
Motion to dismiss denied despite lack of appelant's

brief: R. Atkins                                       ^    573
Motion to' re open record denied: R. Barnett                  319
Amendmend :date of order is 4/22/81: W. Batdorf               ,613
Order of dismissal final unless appealed within 30

days: G. Beus                                       :       353
On reconsideration: award for TTD affirmed': M,. Bluhm        540
Order on review abated for'reconsideration: E. Bolliger     548
Claimant'may voluntarily repay overpayment: L. Brault      378
Carrier may request claim closure where failure to show

for closing exam: L. Brault     ^                         378
Late appeal from denial excused where good cause shown:

remanded: R. Brown            89
Case remanded to hearings for further proceedings:

S. Bunch                                          —         495
Date of order amended: C. Clapp                633
Order on review affirmed on reconsideration: Psychological

problem unrelated to injury: A. Colbert                  488
On reconsideration, PPD award reinstatedL W. Cole            242
Amendments to order on review: P. Corbett                     140
Remand to referee for further evidence where no

opposition: G. Crippen                         ;           320
Order denying remand was.interim order; no appeal rights:

W. Dethlefs^                                      188
Board appeal not disniissible where no brief filed:

T. Dorsey                                                    336
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Request to withhold review for additional evidence . 
denied: G. Everts---------~------------------~-------~~2~s· 

Order on review abated.during reconsideration: . 
H. Fleishman--------------------~~----~----~-----------323 

Where denial reversed, n·ot determination of ti'rne loss, -
PPD, by referee: H. Flei~hman----~--------------~-~7---403 

Reconsideration: orde~ on review affirmed: H. Fleishman-----536 
Order of dismissal a-mended to include attorney: 

S. Fountain--~-------------------------~--------------~639 
Order abated for consideration of remand: D. Gobler-------~-650 
Amendment: G. Goodman-----------------------------~-----:-~-234 
On reconsideration Board 1 s order affirmed: H. Hamilton---~--106 
No ne~d for referee to cinsider legal th~ory not . 

advanced by partiesL D. Hanner----------------------~--460 
Remand to referee for further evidence: L. Harry----~------- 14 
Motion for reconsideration denied: L. Harry--~----~---------142 
Order amended to include attorney's fee: D. Hart------------204 
Where aggravation, new injury cases not consolidated, . 

appeals proceed independently: R. Haskell--------------i28 
Order of·abatement to allow reconsideration: G. Hawke------- 33 
On reconsideration Board's order affirmed: G. Hawke---------.91 
Within ¥e~r of non-disabling injury claimant need only 

prove condition disabling: c. Helmick------------------624 
Insurer cannot stipulate to reopen claim after ·· 

aggravation rights run: P. Holmstrom------------~-----~ 70 
Claimant cannot appeal. from own motion determination: ... 

P. Holmstrom-------------------------.------.-------:., ____ ;: 70 
Carrier can elect to ·request recon~ideration of PTD , 

or hearing, not bQth; dissent:.W. Hopson----~---~------172 
Motion to strike late appellant's brief granted: A. ~ow~rd--713 
Prior order abated for reconsideration: G. Hunter-~---~-----434_ 
Order on review affirmed on reconsideration: G. Hupter~-----5'61 
Occupa~ional disease claim timely filed -where attorney 

advised of compensability: s. Johnson----------~-------491 
Order of abatement to allow reconsideration brief: · · 

A. Keith-----------------------------------------------~67 
Premature claim· closure issue may. be raised before . 

Determination order: R. Klum---------------------------668 
Amendment: E. J. Knight----------.---------------------------142. 
I-nterim compensation. due _only if employer has knowledge·. · 
. of inability to wo~k: E. LaBells-----------------------738 
Case remanded for taking of post-hearing evidence:· 

J. ½aughlin----------------~--------------~------------328 
Party estopped to assert res judicata where false 

representation made: A. Logan-----~-----~------~--~----627 
Unclear order amended on TTD, PPD:·G. Lucas-~~---~-~---~-~--143 
Request for dismissal denied: New determination. order 

does not make PPD appeal moot: L. McGehee--------~,----609 
Motion to r~consider own motion order denied: , . · 

J. Marley---------------------------------~------~~----236-
Cases not closed by determination order c~osed when . 

requested: J. Moore---------------------·-----~-~-..:.~_:_ __ 66 
Order aba te·a for re consideration: T. Moore------------------4 9 9 
Order on review abated for reconsideration: D. M~~ton-~-----529 
Order on review abated for reconsideration: B. Painter------583 
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Procedure

Request to v/ithhold review for additional evidence
denied: G. Everts           ,                               228

Order on review abated during reconsideration:
H. Fleishman       ,             7'             '           323

Where denial reversed, not determination of time loss,
PPD, by referee: H. Fleishman     ’                  ■:    403

Reconsideration: order on review affirmed: H. Fleishman     536
Order of dismissal amended to include attorney:

S. Fountain                                 639
Order abated for consideration of remand: D. Gobler     —■—650
Amendment: G. Goodman                                           234
On reconsideration Board's order affirmed: H. Hamilton   :   106
No need for referee to cinsider legal theory not

advanced by partiesL D. Hanner                           460
Remand to referee for further evidence: L. Harry             14
Motion for reconsideration denied: L. Harry                  142
Order amended to include attorney’s fee: D. Hart             204
Where aggravation, new injury cases not consolidated,

appeals proceed independently: R.Haskell                 128
Order of abatement to allow reconsideration: G. Hawke       33
On reconsideration Board's order affirmed: G. Hawke          .91
Within year of non disabling injury claimant need only

pro^^e condition disabling: C. Helmick                    624
Insurer cannot stipulate to reopen claim after ’•

aggravation rights run: P.Holmstrom                      70
Claimant cannot appeal, from own motion determination:. ..

P. Holmstrom                                  .             70
Carrier can elect to request reconsideration of PTD

or hearing, not both; dissent:, W. Hopson               172
Motion to strike late appellant's brief granted: A. Howard—713
Prior order abated for reconsideration: G. Hunter           434.
Order on review affirmed on reconsideration: G. Hunter:      5’61
Occupational disease claim timely filed where attorney

advised of compensability: S. Johnson                    491
Order of abatement to allow reconsideration brief:

A. Keith                        *                            ,667
Premature claim closure issue may. be raised before

Determination order: R, Klum                              668
Amendment: E. J. Knight                                         142,
Interim compensation .due .only if employer has knowledge',

of inability to work: E. LaBells                          738
Case remanded for taking of post hearing evidence:'

J. Laughlin                                                 32 8
Party estopped to assert res judicata where false

representation made: A. Logan                    ’        627
Unclear order amended on TTD, PPD: G. Lucas—^          .— 143
Request for dismissal denied: New determination, order

does not make PPD appeal moot: L. McGehee               6,09
Motion to reconsider own motion order denied:

J. Mariey                                                  236 
Cases not closed by determination order closed when

requested: J. Moore                            t— —^----- 66
Order abated for reconsideration: T. Moore                   499
Order on review abated for reconsideration; D. Morton        529
Order on review abated for reconsideration: B. Painter      583
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Procedure 

Appellant's brief filed after closing date stricken~ 
s. Patterson-------------------------------------------630 

Own motion matter and hearing on extent bifurcated: L. Payn-310 
Amendment for attorney's fee: B. Prater---------------------147 
Briefing schedule extended .in aggravation/ new injury 
. cases: E. Rios------------~--------------~-----------~-148 
Claimant need not attend hearing: B. Rogers-----------------532 
Denial issued after .307 order did not alter.307 · 

proceeding: R. Saunders -------------------------------538 
Unreasonable refusal to attend Doctor's appointment 

· results in suspe~sion of ·TTD: B. Savage----------------311 
Re~and for further ev_idence: K. Smi th-,.--------,---:--------,-----110 
Motion to dismiss deni_ed: R. Spillers-.---------------------- 12 
Request for reconsideration denied: P. ·stevens--------------620 
Order on reconsideration: claimant's contentions 

without merit: G. Stose---~-----------------------~----558 
Carrier aware of non-delivery of denial letter, should 

take further steps to deliver: T. Truesdale------------304 
Referee cannot remand for processing and determine · 

PPD simultaneously: E. Wallace-------------------------316 

Remand 

Motion granted where no op·posi tion: J. Albert------..:.--------589 
Court of appeals case remanded for further evidence: 

M. Shaw-------------------·----------------------------343 
Supreme Court case re·manded for further evidence 

D. Woodman-----· -----.--------------------------------348 
Supreme ourt affirmed Board: A. Bell---------~--------------166 
Referee's order reinstated·: ·20% PPD for head injury: 

F. Billings--------~-~--------------------------~------167 
Referee's order reinstated by order of Court of Appeals: 

B. Cla"rk --· ------------------. ------ ·-----------------708 
Case remanded to referee for determination of extent: 

B. Colwell---------·--------------------------- .------225 
Request denied: additional evidence obtainable before 

. hearing: w. Dethlefs-----------------------------------188 
Supreme Court case remanded to ·Board: PTD reduced to 60%: 

H. Gettman---------------------------------------------337 
Case remanded from·court of Appeals for. new hearing: 

D. Higgins-----------------· ---------------------------3~6 
Case remanded where referee failed to rule on central issue: 

R. Morris----------------------------------------------629 
Case remanded' from Court of Appeals to Evaluation Div: 

R. P~derson-----~-------------~------------------------646 
Order on review affirmed by Court of Appeals: P. Pemble-----176 

Q Reconsideration 

Order on review reaffirmed: psychological condition· not 
· compensable: ·G. Barlas---------------~-----------------723 
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Procedure
Appellant's brief filed after closing date stricken:

S. Patterson                                                 630
Own motion matter and hearing on extent bifurcated: L. Payn 310
Amendment for attorney's fee: B. Prater                       14 7
Briefing schedule extended .in aggravation/ new injury

cases: E. Rios                                              148
Claimant need not attend hearing: B. Rogers      ;            532
Denial issued after .307 order did not alter.307

proceeding: R. Saunders                                   538
Unreasonable refusal to attend Doctor's appointment

results in suspension of TTD: B. Savage                  311
Remand for further evidence: K. Smith         :   :        ^    110
Motion to dismiss denied: R. Spillers ,                        12
Request for reconsideration denied: P. Stevens               620
Order on reconsideration: claimant's contentions

without merit: G. Stose                               558
Carrier aware of non delivery of denial letter, should

take further steps to deliver: T. Truesdale              304
Referee cannot remand for processing and determine

PPD simultaneously: E. Wallace                            316

Remand

Motion granted where no opposition: J. Albert              —589
Court of appeals case remanded for further evidence:

M. Shaw                                                      34 3
Supreme Court case remanded for further evidence

D. Woodman               ;                                   348
Supreme ourt affirmed Board: A, Bell          166
Referee's order reinstated': 20% PPD for head injury:

F. Billings          —^                                    167
Referee's order reinstated by order of Court of Appeals:

B. Clark —                    :                            708
Case remanded to referee for determination of extent:

B. Colwell                                            225
Request denied: additional evidence obtainable before

hearing: W. Dethlefs                                       188
Supreme Court case remanded to Board: PTD reduced to 60%:

H. Gettman                                                   337
Case remanded from Court of Appeals for. new hearing:

D. Higgins                                                  326
Case remanded where referee failed to rule on central issue:

R. Morris                                                    629
Case remanded' from Court' of Appeals to Evaluation Div:

R. Pederson                      '                           646
Order on review affirmedby Court of Appeals: P. Pemble       176

Reconsideration* •

Order on review reaffirmed: psychological condition' not
• compensable: G. Barlas                 ^             723
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Order on review modified to allow offset of TTD: T. Moore---580 
Order on review affirmed: K. Larsen--------~---------------~730 
Order on review abated for reconsideration: M. Peterson-~---71~ 

Bequest For _Hearing 

Good cause for late filing" pursuit of claim against other 
carrier as suggested by firit: C. Lowden-----------~---642 

Good cause for late filing: none shown where claimant 
assumed attorney got copes of denial: E. LaBella---~---738 

Evidence of good cause for late filing to be heard on . 
remand: D. Kelley--------------------------------~-----715 

Good cause .for late request: attorney;s· employee's 
negligence: D. Kelley-----------------------------~----715 

Late filing excused where two denials, two insurance 
companys: J. Griffin-------------------~---------------593 

Good cause for late filing: none shown: Dissent: 
C. Black-----------------------------------~------- ~--746 

Request For Review 

Board won't use own motion authority to accept untimely 
Request for Review: T. Knowles--------------------------674_ 

Dismissed: B. Noice-----------------------~----~------------436 
Dismissed.where carrier contest own motion 

recommendations: G. Freeman.,----------.------------------6 6 4 
Dismissal: claimant's brief not received: S .• Chochrek--------732 
Dismissed: clai~ant did not respond in time unit: · · 

W. Wassing------------------- .--- ------------~---- .-- .. g·2 
Dismissed: not timely filed: M. Miller---------------------~414 
Dismissed: not timely: D. Mitchell-----------,.--------....,.------481 
Dismissed: order is non-appealable: J. Clark----------------733 
Dismissed: referee's order not final: L. Barnett------------502 
Dismissed: referee's order not final: B. Painter------------583 
Dismissed: service on parties not timely: B. Rupp-------~---556 
Dismissed: Request copies not .sent to all parties on 

time: E. Gibson------------------------------ ---------63 
Dismissed: untimely request: T. Knowles--------------------~738 
Dismissed: withdrawn: D. Scott-------------------------_,.-:...--705 
Dismissed: withdrawn: V. Shackelford------------------------523 
Dismissal amended: K. Ward----------------------------------197 
Dismissal r,escinded: B. Rupp-------------- 7 ------------------:55 6 
Dismissed: withdrawn: O. McKenzie-------------------~-------677 
Dismissed: withdrawn: R. Anderson---------------------------699 
Motion to dismiss denied: Insurer served. L.- Cole-------·----513 
Motion to dismiss denied: Request for Review timely: 

A·. DelRio-------------------------· --------------------522 
Motion for dismissal denied: Request timely filed 

upon mailing: R. Geisert------------------------------- 43 
Motion to dismiss denied: employer served with notice·· 

of appeal: V. Shackelford---------------------------~--706 
Must be served on Bo.ard only within 30 d,ays_:. B_. Rupp-:__--:----:-52 3 
No dismissal for failure to file brief: A. Colbert----------488 
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Reconsideration

Order on review modified to allow offset of TTD: T. Moore   580
Order on review affirmed: K. Larsen            :              730
Order on review abated for reconsideration: M. Peterson     717,

Hequest For Hearing

Good cause for late filing" pursuit of claim against other
carrier as suggested by first: C. Lowden                642

Good cause for late filing: none shown where claimant
assumed attorney got copes of denial: E. LaBella   :   738

Evidence of good cause for late filing to be heard on
remand: D. Kelley                                           715

Good cause .for late request: attorney;s employee's ■
negligence: D. Kelley                                      715

Late filing excused where two denials, two insurance
companys : J.' Griffin                     ;              .   593

Good cause for late filing: none shown: Dissent:
C. Black                                        .T       .   746

Request For Review

Board won't use own motion authority to accept untimely
Request for Review: T. Knowles        •               .   674

Dismissed: B. Noice                          :      ^             436
Dismissed where carrier contest own motion

recommendations: G. Freeman^          .       :            ,664
Dismissal: claimant's brief not received: S,. Chochrek    ■;   732
Dismissed: claimant did not respond in time unit:

W, Wassing                      :                      :— 92
Dismissed: not timely filed: M. Miller                        414
Dismissed: not timely: D. Mitchell            :         ^      481
Dismissed: order is non appealable: J. Clark                  733
Dismissed: referee's order not final: L. Barnett             502
Dismissed: referee's order not final: B. Painter        *   583
Dismissed: service on parties not timely: B. Rupp       ^    556
Dismissed: Request copies not .sent to all parties on

time: E. Gibson                                      63
Dismissed: untimely request: T. Knowles                       ;738
Dismissed: withdrawn: D. Scott                            .    705
Dismissed: withdrawn: V. Shackelford                       .   523
Dismissal amended: K. Ward                                      197
Dismissal rescinded: B. Rupp               7                   ;556
Dismissed: withdrawn: 0. McKenzie                             677
Dismissed: withdrawn: R. Anderson                             699
Motion to dismiss denied: Insurer served. L. Cole            513
Motion to dismiss denied: Request for Review timely:

A'. DelRio                            ^                       522
Motion for dismissal denied: Request timely filed

upon mailing: R. Geisert                                    43
Motion to dismiss denied: employer served with notice

of appeal: V. Shackelford                               .—706
Must be served on Board only within 30 days: B_. Rupp       ^^ 523
No dismissal for failure to file brief: A. Colbert           488
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Request For Review 

No dismissal for failure to file brief: M. Edwardson--------726 
No dismissai for failure t6 file brief: G, Stose~--------~--558 
Order of dismissal vacated: G. Mueh~hausen---~-----------~~-343 
Timely made where denial received late: T. Truesdale--------304 
Withdrawn: c. Blair-------.:..-:--------------------------:...------638 
Withdrawn: R. Borders-------------------------------~---~---560 
Withdrawn: N. Brauer----------------------------------------433 
Withdrawn: G. Gleason--------------------------~------.--..:----391 
Withdrawn: L. Gonce----------------------------.------------392 
Withdrawn: J. Hull------------------~---- .------------------519 
Withdrawn: L. Jones-------- ·-------------------------------- 53 
Withdrawn: P. Kirby--·-- -----------------------------------292 
Withdrawn: R Klinebough---------------------------:----------- 11 
Withdrawn: M. Mabou-----------------------------------------235 
Withdrawn: G. Muehlhausen-----------------------------------343 
Withdrawn: F. Negus-----------------------------------------565 
Withdrawn: G. Renolds----------------------------~----------521 
Withdrawn: B. Walker-----~---------------------------------:--483 
Request for review w'ithdrawn: K. Ward-:--------------'.-.--------197 
Withdrawn: B. Washington-------------------~----------------150 
Withdrawn: J. Wecker----------------------------------------586 

Stipulations & Settlements 

Discussion of stipulations made after aggravation 
rights run: J. Davis~-----------------------~----------575 

No ded~ct~on of ·overpayment premitted where not 
stipulated· to: R. Leone--------------------------------425 

Stipulation entered.'into under claimant's false 
· representation not res judicata: ~.-Logan--~----~------627 

Stipulations not.set aside unless inadequate on face 
of record: s. Fountain----------------~----------------359 .. . 

Temporary Total Disability 

Award reversed where claimant stionary ,. with subjective 
comp,laints only: K·. Larsen----:----------~----..:.----------7 30 

Benefits end on date c~aimant told she is stationary 
under unusual .fac~s: R. Hampton------------------------708 

Claim remanded for processing as disabiling injury: 
W. S imrnonds-----------------.----...:.----------------------18 O 

Where claimant ·refuses to keep doctor's appointment, 
TTD suspended: B. Savage-------------------------------311 

Interim compensation.must be retroactive to receipt of 
.801 unless denied in 14 days: G. Turley----------------211 

Where medically stationary, then reopened for surgery, 
no iriterim TTD 'due: W. Streeter~-----------------------314 

ti additional awarded to very uncooperative claimant: 
R. Ellison---------------------------------------------601 

No additional awarded" medically stationary date proper: 
J. Hayter--------------.-------------------- ----------605 
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Request For Review

No dismissal for failure to file brief: M. Edwardson        726
No dismissal for failure to file brief: G. Stose            558
Order of dismissal vacated: G. Muehlhausen                 —343
Timely made where denial received late: T. Truesdale        304
Withdrawn: C. Blair         :                                   638
Withdrawn: R. Borders                                       :    560
Withdrawn: N. Brauer                                             433
Withdrawn: G. Gleason                                   .   ^    391
Withdrawn: L. Gonce                   392
Withdrawn: J. Hull                          519
Withdrawn: L. Jones                                              53
Withdrawn: P. Kirby                                              292
Withdrawn: R Klinebough                             11
Withdrawn: M, Mabou                                              235
Withdrawn: G. Muehlhausen                                       343
Withdrawn: F. Negus                                              565
Withdrawn: G. Renolds                               ^            521
Withdrawn: B. Walker                                             483
Request for review withdrawn: K. Ward               '          197
Withdrawn: B. Washington                                        150
Withdrawn: J. Wecker                                             586

Stipulations & Settlements

Discussion of stipulations made after aggravation
rights run: J. Davis                                       575

No deduction of overpayment premitted where not
stipulated to: R. Leone                                   425

Stipulation entered.'into under claimant's false
representation not res judicata: A.'Logan  :    '       627

Stipulations not set aside unless inadequate on face
of record: S. Fountain                  :                 359

Temporary Total Disability

Award reversed where claimant stionary, with subjective
complaints only: K . Larsen                     730

Benefits end on date claimant told she is stationary
under unusual facts: R, Hampton                           708

Claim remanded for processing as disabiling injury:
W. Simmonds                        ^                        180

Where claimant refuses to keep doctor's appointment,
TTD suspended: B. Savage                                   311

Interim compensation must be retroactive to receipt of
.801 unless denied in 14 days: G. Turley                  211

Where medically stationary, then reopened for surgery,
no interim TTD due: W. Streeter                           314

6 additional awarded to very uncooperative claimant:
R. Ellison                                                   601

No additional awarded” medically stationary date proper:
J. Hayter                :                                  605

•  782 

^ 



  

      
      

   
       

    
       

  
      

 
       

  
     

   

 

        
       

     
     

  
        

     
      

  
       
    
        
    

         
       

  
     

   
        
      
        
          

    
     
  

      
       
       

 

Total Disability 
.. 

No additional award, claimant stationary: S. Henthorne------ ·22 
No requirement tq pay interim compensation until · 

medical verification: G. Turley--:----------:-------------211 
No time loss before placement in authorized Vocational 

Rehabi 1 i tat ion Program: · W. F.'.lisra,m----.-----------------515 
Payable from date aggravati_on claim !'[lade, not later · " ·· 

date: M. Bluhm----------------7 ---------------------~--59O. 
Precluded after effective date of volunta~y retirement: 

C. Fletcher------------------------------------------~-685 
Two years' TTD awarded with no penalty where reports 

unclear: W. Teal--------------------------------------~706 
Unilateral termination proper where release to 

regular work: E. Cortez---------------~----------------2OO 

Total Disability 

Affirmed for heart condition; .no denial of condition at 
hearing to base attorney's fee on. A. Rautio-----------717 

Affirmed for·teacher with multiple injuries: J. Jaeqer---~--363 
Award in6rea~ed; tea~her with severe neck, psycholo~ical · 

conditions: W. Poole-----------------------------------133 
Awarded for 48 year old, 4th grade education, heavy 

laborer with good motivation: J. Turnbull-------~------68O 
Awarded for illiterate, manual laborer with limited Q 

back: C. ~urleson------------~----------------------~~- 16 
Awarded with reminder that client has responsibility ... 

to reduce disability: C. Clapp------------------~~~-~~~633 
Reduced to 75%: no reasonable effort to find light · .· 

·work: R. Bozarth-----------------------------~-~-~~--~-113 · 
Reduced to 60%: claimant chose to retire: H. Gettman-----~--694 
Reduced to 75% for active claimant earning through 

investments: R. Harris---------------------------------339 
Reduced to 65% leg: psychiatric, osteoarthritis 

conditions unrelated: L. Partridge--------------------598 
Reduced to 50%: claimant chose to retire: H. Peterson-------273 
Reduced to 80%: poor motivation: V. Rasmussen~--------------276 
Reduced to 65%: fireman with poor motivation: T. Rudolfi----7O4 
Reduced to 60%: ~h~umat~id arthritis not aggravated by · 

injury: poor motivation: W. Schaecher------------------466 
Reduced to 75%psychological condition unrealted, GED, 

30 1 s: P. Silveira--------------------------------------208 
Reduced to 60%: Well-educated·h~avy laborer: B. Stotesbury--182 
Reversed: claimant chose to retire: J.R. Smith----------~---446 
Reversed: matter was ripe for.own motion determination: 

L. Wright---. ------------------------. ------. ------- .-713 
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Temporary Total Disability

No additional award, claimant stationary: S. Henthorne      -22
No requirement to pay interim compensation until

medical verification: G. Turley                          211
No time loss before placement in authorized Vocational

Rehabilitation Program: W. Flisram    ,                515
Payable from date aggravation claim made, not later

date: M. Bluhm                                           r  590
Precluded after effective date of voluntary retirement:

C. Fletcher                 ;                               685
Two years' TTD awarded with no penalty where reports

unclear: W. Teal           ;                                ;706
Unilateral termination proper where release to

regular work: E, Cortez                  200

Total Disability

Affirmed for heart condition; no denial of condition at
hearing to base attorn_ey’s fee on. A. Rautio            717

Affirmed for'teacher with multiple injuries: J. Jaeger    ;  363
Award increased; teacher with severe neck, psychological

conditions: W. Poole                                        133
Awarded for 48 year old, 4th grade education, heavy

laborer with good motivation: J. Turnbull       '       680
Awarded for illiterate, manual laborer with limited

back: C. Burleson                                            16
Awarded with reminder that client has responsibility .

to reduce disability: C. Clapp                      —— 633
Reduced to 75%; no reasonable effort to find light

work: R. Bozarth                                :—^— .—113
Reduced to 60%: claimant chose to retire: H. Gettman   —^ 694
Reduced to 75% for active claimant earning through

investments: R. Harris                                     339
Reduced to 65% leg: psychiatric, osteoarthritis

conditions unrelated: L, Partridge                      598
Reduced to 50%: claimant chose to retire: H. Peterson       273
Reduced to 80%: poor motivation: V. Rasmussen :                276
Reduced to 65%: fireman with poor motivation: T. Rudolfi    704
Reduced to 60% : rheumatoid arthritis not aggravated by •  •

injury; poor motivation: W, Schaecher                    466
Reduced to 75%psychological condition unrealted, GED,

30's: P. Silveira                                           208
Reduced to 60%: Well educated’heavy laborer: B. Stotesbury—182
Reversed: claimant chose to retire: J.R. Smith           446
Reversed: matter was ripe for own motion determination:

L. Wright                               ^                   713
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REHABILITATION 

Referee not authorized to direct providisional suitable 
vocational rehabilation program: J. Clarke-------------476 

Transportation expenses for college program allowed: 
J. Meeker----------------------------------------------645 

Claimant vocationally handicapped: Field services to 
reimburse cost ~f education: T. Moore----~---~---------564 

Severely reduced wage post-injury is not "reasonable 
·wage" under OAR-438-22-304: T. Moore------------------580 

-784-

m
VOCATIONAL REHABILITATION

Referee not authorized to direct providisional suitable
vocational rehabilation program: J. Clarke              476

Transportation expenses for college program allowed:
J. Meeker                                                    645

Claimant vocationally handicapped: Field services to
reimburse cost of education: T. Moore     :              564

Severely reduced wage post injury is not "reasonable
‘wage" under OAR 438 22 304 : T. Moore                    580
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Acree, Marshal 1 
l\.dams, Karl w. 
Adamson, Lorraine 
Albert, Joseph· 
Alderson, Howard 
Allen, Rickey D. 

Amrhein, William John 
Anderson, George W. 
Anderson, Marvin 
Anderson, Robert T 
Andrews, Charles F 
Andrews, Patricia 
Anlauf; Norman 

Annen, Karl Jo 
Arata, Mark 
Arnett, Daniel W 
/\rnett, Daniel W 
Ashe, Charles G. 
Atkins, Sandra 
Atwe11, Craig E. 

Ayo-Williams, Paulette 

Barlas, Gus 
Bar 1 as , ·Gus · 
Barlow, Orin A. 
Barnett, Larry J. 
Barnett, Michael 
Barnett, Robert 
Barnette,· Franklin D. 

Barnette, Franklin D. 
Barnette, Franklin D. 
Barnette, Franklin D. 
Barrett, Karl W. 
Barrett, Phillip 
Bar rows, John 
Batdorf, Wayne 

Batdorf, Wyane 
Batson,. Joyce 
Beeson, Se~re E. 
Bell, Aldwyn C. 
Berke, Keith 
Berliner, Dennis E 
Bettendorf, Robert 

Beus, Gary 
Bigsby, Charles. 

wee NUMBER 

79-852] 
7'9-.5278 . 
80-1338 
79-9720 
81-0035M .D 58938 
79-:-565 

79-98Yl8 
Ka 72 46 27 
79-10, 193 
80-0'9915 
78-9575 
79-218r 
78-4:H 

79-8982 
79-9568 
80-03744 
80-10744 
796393 
79-3505 
C 444778 

D 61541 

78-03668 78-05218 
78~0Jn68 1a-0s21~ 
A 141076 
P.f'l-5440 
79-1045r 
79-J.1, 012 & 79-7210 
495r,.5 

C 49505 
GC 49505 
C 495~5 
He 464440 
79-P-9391 
79-7211 
79-05894 

79-~5894 
C 4n5282 
78-4951 
76-6895· 
cv 0na00oc:, 
79-9454 
'A 335461 

78-3125 
78-9424 
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PAGE 

165 
28? 
5 2 '1 
589 
52fi 
246 

]5~ 
248 
317 
fi99 

14 
59 
3r, 

5 
350 
734 
734 
198 
57 3 
502 

319' • 635 
723 

74 
502 

92 
319 

97 

351 
75 

455 
377 
654 

13 
757 

613 
111'4 
511 
Hiri 
]85 
589 

3r, 

353 
·6B2 

NAME WCB NUMBER

Acree , Marshall 79 8521 . 16 5
Adams, Karl W. 70 .5278 28 2
Adamson, Lorraine 80 1338 524
Albert, Joseph 79 9720 589
Alderson, Howard 81 0035M  D 58933 526
Allen, Rickey D. 79 665 246

Amrhein, William John 79 9808 ] 50
Anderson, George W. Ka 72 46 27 248
Anderson, Marvin 79 10, 193 317
Anderson, Robert T 80 09915 699
Andrews, Charles F 78 9575 14
Andrews, Patricia 79 2180 59
Anlauf,' Norman 78 431 30

Annen, Karl Jo 79 8982 5
Arata , Mark 79 9568 350
Arnett, Daniel W 80 03744 734
Arnett, Daniel W 80 03744 734
Ashe, Charles G. 795393 198
Atkins, Sandra 79 3505 573
Atwell, Craig E. C 444778 502
Ayo Williams, Paulette D 61541 319

Barlas, Gus 78 03668 78 05218 635
Ba rlas , Gus 78 03668 78 05218 723
Barlow, Orin A. A 141676 74
Barnett, Larry J. 80 5440 502
Barnett, Michael 79 10450 92
Barnett, Robert 79 1.1 , 012 & 79 7210 319
Barnette, Franklin D. 49505 97
Barnette, Franklin D. C 49505 351
Barnette, Franklin D. GC 49505 75
Barnette, Franklin D. C 49505 455
Barrett, Karl W, He 464440 377
Barrett, Phillip 79 09391 654
Barrows, John 79 7211 13
Batdorf, Wayne 79 05894 757
Batdorf, Wyane 79 05894 613
Batson, Joyce C 465282 61 4
Beeson, Seere E. 78 4951 511
Bell, Aldwyn C. 76 6895 166
Berke, Keith CV 0080000 185
Berliner, Dennis E 79 9454 589
Bettendorf, Robert A 335461 30
Beus, Gary 78 3125 353
Bigsby, Charles 78 9424 682
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Bigsby,Charles 
Billings, Frank A. 
Black, Cecil 
Black, Raymond M. 
Blair, Clarence H 
B 1 a i r , Dav i d D • 
Blank, Donald 

Bliton, Albert H. 
Bl uhrn ,. Myr 1 C 
Bluhm, Myrl C. 
Bluhn~ Myrl c. 
Bodda, Harvey o. 
Boggs, Ruth P. 
Bolliger, Edwin A. 

Bollinger, Edwin A 
Borders, Robert C 
Boschsler, Gerald J. 
Boutin•i Hannum 
Boyce, Ad rean T. 
Boyce , . Ad r i an T. 
·Bozarth, Richard d. 

Bradford, James M. 
Braget, Elmer 
Brauer, Norma L. 
Brault, Lanae 
Brewster, Charles 
Brockett, Ettis R. 
Bronson, David L. 

Bronson, David ·1. 
Brooks, Michael A. 
Brosig, Dale 
Brown, Dale C. 
Brown, ·paul G. 
Brown, Phillip 
Brown, Ray 

Brown, Rhonda 
Browning, Harold 
Bruce, Larry 
Brugato, Anthony J. 
Brugato, Tony jack 
Buchanan, Patrick L. 
Bult, Richard 

Bult, Richard A. 
Bult, Richard A. 
Bunch, Shirley Ann 

WCB NUMBER 

C 9753f. 
79-1924 
79-0]984 
79-9157 
80-689 
R0-Cl101 M 
78-7834 

80-01973 
78-09709 
78-07()19 
78-9709 
52-862587 
AK 39·0 
78-9vHH 

78_;_9001 
79-9fi37 
C A 2 29 5 
A 855419 C 199n74 
77:..ri519 
77-6519 
7Q-9.159 

C 399673 
78-97ti~ 
e0-svinr. 
79-710R & 

GA 779323 
A509.799 
D 15827 

D.15827 
79-.10; 425 
Rl-Cl0]7M 
C 3Gf;457 
79-9035 
79-8 8 '15 
79-'-895 

78-9419 
81-005JM 

78-7:192 

80-9781 & 80-1.1,106 
8 91918 
s· 91918 
C 228'187 
GC 242435 

C 242435 
Ca 242435 
78-t'.1.r-;lA 

-786-

683 
·167 
74n 

76 
638 
407 

4 .l 

PAGE 

757 
590-
50] 
54G 

98 
333 
475 

548 
560 
574 
653 
334 
199 
113 

45 
Jl 

433 
37R 
560 
153 
387 

290 
534 
Ei 1 4 
4·9 4 
334 
103 

89 

354 
615 
511 
4 31 
38 3 
384 
512' 

355 
249 
495 

m

m

m

NAME WCB NUMBER 1

Bigsby,Charles C 97536 683
Billings, Frank A* 79 1924 ■167
Black, Cecil 79-039SA 746
Black, Raymond M. 79 9157 76
Blair, Clarence H 80 6B9 6 38
Blair, David D. 80 0001 M 407
Blank, Donald 78 7834 41

Bliton, Albert H. 80 01973 757
Bl uhm Myrl C 78 09709 590
Bluhm, Myrl C, 78 0709 503
Bluhn, Myrl C, 78 9709 ■ 546
Bodda , Harvey 0, 52 862587 98
Boggs, Ruth p. ■ AK 39'0 333
Bolliger, Edwin A. 78 9001 475

Bollinger, Edwin A 78 9001 548
Borders, Robert C 79 9637 560
Boschsler, Gerald J C 42295 574
Boutin', Hannum A 865419 C 199674 653
Boyce, Adrean T. 77 6519 334
Boyce, .Adrian T. 77 6519 199
Bozarth, Richard d. 79 9159 113

Bradford, James M. C 399673 ■ 45
Braget, Elmer 78 9760 31
Brauer, Norma L. 80 5060 433
Brault, Lanae 79 7108 & 78 7392 378
Brewster, Charles GA 779323 560
Brockett, Ettis R. A509799 153
Bronson, David L. D 15827 382

Bronson, David 1. D. 1582"? 290
Brooks, Michael A. 79 10, 425 534
Brosig, Dale 81 00]7M 614
Brown, Dale C. C 366457 49 4
Brown, Paul G. 79 9035 ■ 334
Brown, Phillip 79 8846 103
Brown, Ray 79 2895 89

Brown, Rhonda 78 9419 354
Browning, Harold 81 0053M . 615
Bruce, Larry 80 9781 & 80 11,106 511
Brugato, Anthony J. B 91918 431
Brugato, Tony B' 91918 383
Buchanan, Patrick L. C 228487 384
Buit, Richard GC 242435 ■ 512

Buit, Richa rd A. C 242435 355
Bui t, Richa rd A. Ca 242435 249
Bunch, Shirley Ann 78 4618 495
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WCS NUMBER PAGE 

@i 

Burch, Dwane M. 79-4C,,37 3fl5 
Burleson, Chester E 79-1333 16 
Burns, Jere 79-05989 fi55 
Bush, Bessie M. TC 288027 25-3 

Carlson, Beverly A. 79-8992 . 284 
Carrol, Paul A 49793 95 
Casper, Bernard 0 323765 Sol 
Chasteen, Noble ,J WD 51562 638 
Chasteen, Noble John D 51sr;2 167 
Childress, Richard c. RC 381397 387 
Chochrek, Stephen 80-05127 732 

Chochrek, Stephen -80-05127 732 
Christensen, Gary 'l' RC 388724 684 
Christensen, Gary 'l'. RC 3BP724 46 
Christopher, Ohman e. A 3HlP30 99 
Christopher, Ohman E A 310030 685 
Church, John HC 455427 184 
Church, Sharron L. 79-7873 115 

Clapp, Cleve E 78-rJ4721 559 
Clapp, Cleve f. 78-04721 fi33 

0 Clapp, Glenn 784721 S43 
Clark, Barbara 77-000U 708 
Clark, James D 80-~9920 733 
Cl ark, James D 80-09920 733 
Clark, Juanita 78-07)94 699 

Clarke, John A. 79-3146 476 
Close, Robert 81-fl080M 656 
Cody, Lily Peterson C 243139 495 
Coffield, John 80-04245 656 
Coffield, John w 80-04245 754 
Colbert, Arye· Nel 1 79-7258 5'49 
Colbert, Arye Nell 79-7258 168 

Colbert, Arye Nell 79-7258 488 .) 

Cole, Lee rrn-1785 513 
Cole, Wiley F. 79-Hl, 374 242 
Collier, Rhoda Mae 8 0- 6 4,?i 591 
Colwell, Barbara 79-22 225 
Condon, Robert V 80-05218 620 
Condon, Robert v. 79-8:,95 254 

Cooper, George AC HH733 6 
Corbett, Phyllis r. 79-32G0 140 
Cornelius, Irene AK 909 · 535 
Cortez, Estrada H. 80-924 200 6) Costa, Gregory E. 79-5992 46 

. 

Cox, Elbert Wes 78-86i::j7 187 

-787-

NAME WCB NUMBER

Burch, Dwane M. 79-41^37 38 5
Burleson, Chester E 79-1333 16
Burns, Jere 79-05989 655
Bush, Bessie M. TC  8R0 7  53
Carlson, Beverly A. 79-899? ,  84
Carrol, Paul A ^9793 95
Casper, Bernard 0 3 3765 561
Chasteen, Noble v7 WD 5156 6 38
Chasteen, Noble John D 5156 167
Childress, Richard C. RC 383397 387
Chochrek, Stephen 80-051 7 73 
Chochrek, Stephen ■80-051 7 73 
Christensen, Gary T RC 3887 4 684
Christensen, Gary T. RC 3887 4 46
Christopher, Ohman e. A 310030 99
Christopher, Ohinan E A 310030 685
Church, John HC 4554 7 184
Church, Sharron L. 79-7873 115
Clapp, Cleve E 78-047 1 . 559
Clapp, Cleve E 78-047 1 633
Clapp, Glenn 7847 1 543
Clark, Barbara 77-00013 708
Clark, James D 80-099 0 733
Clark, James D • 80-099 0 733Clark , Juanita 78-07194 699
Clarke, John A. 79-3146 ■ 476
Close , Robert 81-0080M 656Cody, Lily Peterson C  43139 495Coffield, John 80-04 45 656CoEfield, John W 80-04 45 754Colbert, Arye Nell 79-7 58 5'49
Colbert, Arye Nell 79-7 58 168
Colbert, Arye Nell 79-7 58 488
Cole , Lee 80-1786 - 513Cole, Wiley F. 79-10, 374  4 Collier, Rhoda Mae 80-640 591Colwell, Barbara 79-    5Condon, Robert V 80-05 18 6 0Condon, Robert V, 79-8395  54
Cooper, George AC 101733 6Corbett, Phyllis I. 79-3 60 140Cornelius, Irene AK 909 ■ 535Cortez, Estrada H. 80-9 4 ■ 200Costa, Gregory E. 79-599 46Cox, Elbert Wes 78-8667 187
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NAME 

Craig, William C 
Crc1mer, Lynn 
Crippen, Gwendolyn 
Crooks, Raymond N 
Cross, Louis 
Crow, Harold 
Crow, James 

Crow, James 
Crowder, Virgie Mae 
Cruchelow, Harry 
Culbertson, Zane 
Cummings, Herbert: 
Current, Edward R. 
Curry, Harold 

Cushingsi Stearns 

·oar i s , Pa tr i c i a .J 
Daugherty, Ivan E. 
Davidson, Richard~­
Davis, Dorothy 
Davis, Doreen D 
Davis, Joseph 
Davis, Robert A. 

Davis, Stuart J. 
Dawley, Jeffery L 
Del Rio, Ada C. 
Densberger, Dora E 
Dethlefs, Walter J. 
Dethlefs, Walter· J. 
Devoe, • John J. 

Dickenson, Dowel 
Dillon, Kenneth L. 
Do o 1 e y , Do ug 1 a s 
Dooley, Douglas 
Do rs e y , Te r r y 
Downham, Robert M. 
Dunlap, Raymond P 

Dunn, Katherine 
DuPont, Ruben F. 

Earley, Joseph F. 
Eastling, Harold 
Eber, James 
Eowardson, Maurice L. 
Edwardson, Maurice L 
Edwardson, Maurice L 
Ellison, Robert 

, 

WCB NUMBER 

8fl-53P! 
7P,-2f;47 
78-2939 
a1-,rn1sM 
C-121906 
.8~-~2949 A0-16809 
R1-r.vis1M 

Al-0~51M 
C35fi79.2 
79-4957-E 
79-5162 
80-778 
80-39fl5 
C 153689 

zc 378279 

79-.107~.d 
79-2~40 & 79-4874 
80-100·, 
A 535871 
79-01032 
cor,4-14077 
79-5551 

168-008 
80-8104 
80-10, 59,; 
ZD 307Hil 
79-460d 
79-4n04 
C 452228 

C 17"88S 
B18969 
79-"8349 
79-CHn49 
80-70?.9 
79-71i08 
133 CB E03 5584 

7R-94R7 
79-SSPtl 

79-971(:1 
79-10662 
79-~9~9 & 79-404~ 
78-6123 
79-06123 
79-0'1123, 
8'1-268 

-788-

574 
.154 
320 
6fi n 
575 
6 61 
535 

· 615 
50 

4 55 
356 
457 
437 
226 

457 

662 
22fi 
':il3 
389 
648 
575 
321 

,256 
7 

522 
8 

188 
127 
390 

322 
78 

723 
723 
336 
489 
6 .1 f; 

157 
168 

202 
Ii 6 3 
257 

.188 
726 
726. 
fi 01 

PAGE 

o

o

NAME

Craig, William C
Cramer, LynnCrippen , Gwendolyn
Crooks, Raymond N
Cross, Louis
Crow, Harold
Crow, James
Crow, JamesCrowder, Virgie Mae
Cruchelow, Harry
Culbertson, ZaneCummings, Herbert
Current, Edward R.
Curry, Harold
Cushings, Stearns
Daris, Patricia j
Daugherty, Ivan E.Davidson, Richard .4
Davis, Dorothy
Davis, Doreen D
Davis, JosephDav i s , fi’ober t 4.

WCB NUMBER

80-53f1
7R 2847
78- 939
8.1-0K75M
C-1 1906
.80-0 949 80-06809
B1 00S1M

81-0051M
C35679 
79-4967-E
79-616 
R0-77880-3905
C 153689
ZC 378 79
79-10704
79- 040 & 79-4874
80-100'
A 535871
79-0103 
C6O4-14077
79-5551

PAGE

574
154
3  0
660
575
661
536
615
50

455
356
457
437
  6
457
66 
  6513
389
648
575
3 1

O

Davis, Stuart J.
Dawley, Jeffery L
Del Rio, Ada C.
Densberger, Dora EDethlefs, Walter J.
Dethlefs, Walter- J.
Devoe, John J.
Dickenson, Dowel
Dillon, Kenneth L.
Dooley, Douglas
Dooley, Douglas
Dorsey, TerryDownham, Robert M.
Dunlap, Raymond p
Dunn, Katherine
DuPont, Ruben F.
Earley, Joseph F,
Eastling, Harold
Eber, James
Edwardson, Maurice L
Edwardson, Maurice L
Edwardson, Maurice L
El1ison, Robe r t

168-008
80-8104
80-10, 596
ZD 30716179-4604
79-4604
C 45   8
C 174885
B18969
79-08349
79-08349
80-70 9
79-7608
133 CB E03 6584
78-9487
79-5584
79-9710
79-1066 
79-4969 & 79-4048
78-61 3
79-061 379-061 3
80- 68

788

 56
7

5  
8

188
1 7
390
3  
78

7 3
7 3
336
489
6.16
157
168
202
663
 57
.188
7 6
7 6
601
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WCR NUMBER 

Elwell, John Henry 
English Kezar, Patricia L. 
Evans, Geraldine 

ZA 8G5987 
C604-13464 
8~-~~659 
80-v'].1669 
79-10,988 
79-10, 98R 

Evans, Geraldine 
Everts, George A. 
Everts, George A. 

' 

Fahy, Curtis G. 
Fahy, Curtis G. 
Fain, Neil E. 
Farance, Robert D. 
Fas t , Don a 1 d D 

. Fa s t , Don a l d D 
Faust, Raymond E. 

Fellows, Carol J 
Fisher, Eugene W. 
Fleishman, Herman 
Fleishm~n, Herman 
Fleishman, Herman 
Fletcher, Cecil R 
F 1 e t ch e r , Em r o y G 

Fletcher, Emroy G. 
Flint, .Mark W. 
Flisram, Wayne 
Florence, A. L. 
Flower, Jerald P2ul 
Foley, James 
Forgacs, Sandor 

Fosdick, David R 
Foss, Barbara 
Foss, Barbara 
Fountain, Stanley 
Fountain, Stanley 
Franks, William A. 
Freeman, Geralrl C. 

Freeman, Nadine 
Freeman, Nadine 
Freeman,Gerald 
Fritz, Jerry 

Gage, Ernest 
Gage, Ernest 
Gallea, Cindy 
Ganger, Tonne 
Ganzalez, Reynaldo 
Geisert {Deceased), 
Geisler, Robert J. 

D 3824 
D 3834 
79-9579 
7G-3579 
7500008/'i 
75000r.86 
81-fHH2M 

79-1763 
C e8978 
79-f.54R 
79-6548 
79-6548 
80-03155 
C 28685J 

C 28685:1 
79-4715 
79-6815 
79-8fi0 & 79-9Gfi 
79-7117 
C 3fi91:i29 
79-09869 

79-r~259 & 79-08803 
B 66J26 
B 66126 
79-07643 
79-7643 
C 3225fi0 
78-07527 

80-0005M 
80-0005M 
78-07527 
D53-122693 

C 363657 
C 363557 
80-7747 
79-6818. 79-5817 
79-8856 

Robert C79-8~18 
79-5777 80-308 

-789 

PAGE 

9 
498 .; 
727 
727 
143 
?.28 

14 <1 
337 
358 

51 
549 
496· 
484 

18 
497 
323 
536 
403 

.fi85 
564 

1 
286 
515 
458 
305 

95 
604 

6Afi 
145 
324 
639 
359 
52f> 
737 

664 
597. 
7 3,; 
325 

527 
n95 
4@7' 

32 
Hi9 
391 · 

43 

NAME

Elwell, John Henry
English Kezar, Patricia L
Evans, Geraldine
Evans, Geraldine
Everts, George A.
Everts, George A.

Fahy, Curtis G.
Fahy, Curtis G.
Fain, Neil E.
Farance, Robert D.
Fast, Donald D
Fast, Donald D
Faust, Raymond E,

Fellows, Carol J
Fisher, Eugene W.
Fleishman, Herman
Fleishman, Herman
Fleishman, Herman
Fletcher, Cecil R
Fletcher, Emroy G

Fletcher, Emroy G.
Flint, .Mark W.
FI isram, Wayne
Florence, A. L.
Flower, Jerald Paul
Foley, James
Fo rgacs , Sandor

Fosdick, David R
Foss, Barbara
Foss, Barbara
Fountain, Stanley
Fountain, Stanley
Franks, William A.
Freeman, Gerald C.

WCB NUMBER

2A 865987
C604 13464
80 04669
80 04669
79 10,988
79 10, 9BR

D 3824
D 3834
79 9579
76 3579
75000086
75000086
81 0012M

79 1763
C 88978
79 6548
79 6548
79 6548
80 03155
C 286853

C 286853
79 4715
79 6815
79 860 &
79 7117
C 369629
79 09869

PAGE

79 04269
B 66126
B 66126
79 07643
79 7643
C 322560
78 07527

79 966

& 79 08803

9
498
727
727
143
2.28

144
337
358
51

549
496
484

18
497
323 
536
403
,685
664

1
286
515
458
305
95

604

686
145
324
639
359 
526 
737

Freeman, Nadine
Freeman , Nadine
Freeman,Gerald
Fritz, Jerry

80 0005M
80 0005M'
78 07527
D53 122693

664
592
736
325

Gage, Ernest
Gage, Ernest
Gallea, Cindy
Ganger , Tonne
Ganzalez, Reynaldo

C 353657
C 363657
80 7747
79 6818.79 6817
79 8856

Geisert (Deceased), Robert C79 8218
Geisler, Robert J. 79 5777 80 308
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169
391
43
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NAME 

Gemmell, Roscoe 
Gemmell, Roscoe 
George, Claudia 
Gerlitz, Roland E. 
Getman, Gary A 
Gettman, Har.ry 
Gibbs, Marvin K. 

Gibson, Elsie 
Gleason, Gregory, G. 
Gobler, Dianna 
Gonce, Larry 
Goodman, Gary Y. 
Goodman, Gayle Y. 
Goodwin, Patricia Ann 

Gordon, David W. 
Gotchall, Mary A. 
Gray, Delbert D 
Gregor, Robert 
Gregor, Robert 
Greve, Everett W 
Griffin, James 

Grover, James L. 
Grover, James L. 
Gubrud, Keith 
Gurney, Ray 
Gustafson, Charles 

Haines, Robert J. 
Haley, Kent L. 
Hamilton, Harold 
Hampton, Ruby J 
Handsaker, Alfred 
Handsaker, Alfred 
Hanner, Delores A. 

Harmon, orry w. 
Harr is, Earl L. 
Harris, Miner 
Harris, Rex 
Harrison, Billy Joe 
Harry, Linda Lee 
Harry, Linda Lee 

Hart, Deborah A. 
Hart , Pa u 1 L. 
Haskell, Richard 
Hathaway, Michael L 
Hawke, Gerald 

WCB NUMBER 

KD 9985f 
A 903544 
79-8388 & 79~5430 
HC. 21 C:898 
eci-e5930 
78-4?.21 & 78-4222 
8'1-]789 

'80-399 
79-3393 & 80-5377 
79-0389fi 
79-8899 
78-2!198 
78-87.25 
79-44Pil 

80-7560 
WCB ?0-9494, et. al. 
GC 449993 
C 3r;44,15 
C 3r;.:1445 
81-0026M 
79-1~,2~(, 79-8314 

R063f;6 
80-63fi6 
WD 3i::;32 
79-2457 
79-5734 

YC !')9382 
79-4345 
79-fiSP.6 
79-0'11'14 
C 377803 
C 37780.3 
79-6589 

80-74?. 
80-2710 
79-09167 

.79-7093 
79-3559 
78-730 
78-73vl 

79-8019 & 79-9018 
77-3225 
80-932 
79-6216 
78-4018 77-7564 

-190-

79 
99 

3 0 5 
100 
694 
337 
'178 

63 
391' 
r-;50 
392 
]70 
234 
258 

516 
3150 

J. 0 
349 
497 
S9'1 
593 

433 
39~ 
361 
14] 
259 

127 
260 
100 
708 

52 
2 f5 7 
450 

4 79 
438 
701 
)39 

19 
-14 

142 

2vl'4 
421 
l 28 
550 

31 

PAGE o NAME WCB NUMBER PAGE

O

Gemmell, Roscoe KD 9986f 79Gemmell, Roscoe A 903544 99George, Claudia 79-8388 & 79-5430 306Gerlitz, Roland E. HC.  10898 100
Getman, Gary A 80-05930 694
Gettman, Harry 78-4  1 & 78-4   337Gibbs, Marvin K. 80-1789 478
Gibson, Elsie ■ 8 0-399 63Gleason, Gregory, G. 79-3393 & 80-5377 391Gobler, Dianna 79-03896 650
Gonce, Larry 79-8899 39 Goodman, Gary Y. 78- 698 170Goodman, Gayle Y. 78-8  5  34Goodwin, Patricia Ann 79-4401  58
Gordon, David W. 80-7550 516Gotchall, Mary A. WCB 80-9494, et. al. 360Gray, Delbert D GC 449993 10Gregor, Robert C 364445 349Gregor, Robert C 364445 497Greve, Everett W 81-00 6M 696Griffin, James 79-10, 06 79-8314 593
Grover, James L. 806366 433Grover, James L. 80-6366 39 Gubrud, Keith WD 363 361Gurney, Ray 79- 457 141Gustafson, Charles 79-5734  59
Haines, Robert J. YC 6938 1 7Haley, Kent L, 79-4345  60Hamilton, Harold 79-6586 106Hampton, Ruby j 79-08164 708Handsaker, Alfred C 377803 5 Handsaker, Alfred C 377803 ■  67Manner, Delores A. 79-6689 450
Harmon, Orry W, 80-74 479Harris, Earl L. 80- 710 438Harris, Miner 79-09167 701Harris, Rex . .79-7093 3 39Harrison, Billy Joe 79-3659 19Harry, Linda Lee 78-730 ■14Harry, Linda Lee 78-730 14 
Hart, Deborah A. 79-8019 & 79-9018  04Hart, Paul L. 77-3  5 4 3Haskell, Richard 80-93 1  8Hathaway, Michael L 79-6 16 550Hawke , Gerald 78-4018 77-7564 33
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· \.'/CB·, NUMBER 

Hawke, Gernld 
Hayter, Jim 
Hefflin, Robert E. 
Helmick, Carol L 
Hensley, Robert 
Henthorne, Samuel G 
Hetland, Harold L 

Hewitt, Floyd 
Hickey, Elmer 
Hickey, Elmer 
Higgins, Dorothy 
Hileman, Roleoth M 
Hills, Jane 
Holcomb, Marcelyn J. 

Holdridge, Vernon L 
Hqlland, Douglas 
Holmes, Joe·Jr. 
Holstrom, Paul E. 
Hood, Jefferson 
Hopson, William E. 
Hosley, Richard L. 

Howard, Arden 
Howell, Herbert B. 
Howerton, Randy 
Howerton, Randy 
Hubble, Walter E 
Hull, Joyce Dean 
Hunsaker, Ellis 

Hunsaker, Ellis 
Hunt, Joe 
Hun t , Lo 1 a M • 
Hunter, Gary/Leroy, Michael 
Hunter,. Gary/Leroy, Michael 
Hyde, ,James 

Ice, Be rnece 
Iles, Lorena 
Ivie, Kenneth 

78-4018 77-7564 
79-~5515 
131 4B 6529 
79-08807 
78-6826 
77-7327 
~0-012.!14 

79-7248 
B 96609 
B 96609 
78-1883 
80-0(045 
79-4468 
79:..5517 

79-10260 
C 219964 
81-00.l4M 
78-6918 
853-137900 
77-5580-E & 78-6309 
78-58()7 

79-0].:'!46 
a 8'13336 
79-09713 
79-09713 
79-10883 
78-69!9 
80-03070 

s0-03e70 
8vl-Cl453 
79-187 
79-'1980 et al 
79-4980, et. al. 
80-499(1 80-3'137 

80-02548 
79-04405 
Rfl-04388 

78-9059 . 
80-00313 
78-8151, et. al. 
D 15013 
D 15~13 
79-f:;~3~ 

Jackson, Carl A. 
Jacobs, Thomas A 
Jaeger, Jacque C. 
Jarvis, Norman R 
Jarvis, Norman R. 
Jenkins, Jo Elaine 
Johansen, Paul -· 8l-vl07.lM 

Johnson, Ardis Elaine 

,. 

C 4314?.4 

-791-

' . PAGE 

91 
605 

80 
624 · 
2~4 

22 
758 

189 
640 
696 
326 
702 
490 
394 

595 
39·5 
590 

70 
126 
172 
505 

7 .l 3 
241 
7 28 
728 
703 
519 
779 

129 
43] 

64 
56 l 
434 
Ii 4 1 

173 
616 
363 

33 
4~2 
129 
617 

396 

NAME • WCB ’ NUMBER PAGE

Hawke, Gerald 78 4C518 77 7564 91Hayter, Jim 79 f)5515 605Hefflin, Robert E. 131 4B 6529 80Helmick, Carol L 79 088^^7 ' ■ 624
Hensley, Robert 78 6826 204Henthorne, Samuel G 77 7327 22
Hetland, Harold L 80 01244 758
Hewitt, B'loyd 79 7248 189Hickey, Elmer B 96609 64 0Hickey, Elmer B 96609 696Higgins, Dorothy 78 1883 326Hileman, Roleoth M 80 00345 702Hills, Jane 79 4468 490Holcomb, Marcelyn J. 79 5517 394
Holdridge, Vernon L 79 10260 595Holland, Douglas C 219964 395Holmes , Joe Jr. 81 0034M 596Holstrom, Paul E, 78 6918 70Hood, Jefferson B53 137900 126Hopson, William E. 77 5580 E & 78 6309 172
Hosley, Richard L. 78 5897 505
Howard, Arden 79 0]446 713
Howell, Herbert B, a 843336 241
Howerton, Randy 79 09713 728Howerton, Randy 79 09713 728Hubble, Walter E 79 10883 703Hull, Joyce Dean 78 6919 519Hunsaker, Ellis 80 03070 729
Hunsaker , Ellis 80 03070 229Hunt, Joe 80 0453 431Hunt, Lola M. 79 187 64Hunter, Gary/Leroy, Michael 79 4980 et al 561Hunter,. Gary/Leroy, Michael 79 4980, Gt. al. 434Hyde, James 80 4990 R0 3037 64 1
Ice, Bernece 80 02548 , 665lies, Lorena 79 04405 ' 666Ivie, Kenneth 80 04338 606
Jackson, Carl A. 78 9059 ■ 173Jacobs, Thomas A 80 00313 616Jaeger, Jacque C. 78 8151, et. al. 363Jarvis, Norman R D 15013 33Jarvis, Norman R. D 15013 462Jenkins, Jo Elaine 79 6439 129Johansen, Paul 81 0071M 617
Johnson, Ardis Elaine C 431424 396
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NAME 

Johnson, Carl 
Johnson, Dennis 
Johnson, Dorothy 
Johnson, Joseph R. 
Johnson, Shirley B. 
Johnson, Wal]acc E. 
Jones, Betty L. 

·Jones, Herbert 
Jones,· Leo v. 
Jones, Loretta A. 

Kantor, Morton J. 
Kaser, Steven 
Kaser, ·steven 
Keen, Tom O. 
Keith, /\ldine 
Keith, Aldine 
Keith, Aldine 

Keith, Elsie Aldine 
Kelley, Donna P 
Kemery, Dennis C. 
Kezar, Patricia 
K i n t z , Da l e D 
Kirby, Patrick c. 
Klinebough, Robert H 

· Klum, robert 
K 1 um , Robe r t 
Knight, Ella Jean 
Knight, Ella Jean 
Knowles, Thomas R 
Knowles, Thomas R 
Knowles, Thomas R 

Koppert, Joseph J. 
K"raft, Karen 
Krueger, George 

LaBella, Evelyn M 
Lane, Robert 
Lane, William A. 
Langan, Dennis J. 
Langford, Bonnie 
Lapping, Archie D. 
Lapping, Archie D. 

La ron, Ole 
Larsen, Kathy 
Larsen, Kathy 
Larsen, Kathy 

WCB NUMBER 

P, 1-fHViSM 
D J?.2753 
zc ,l74e;99 
78-9443 
79-7925 
3W-Hl-9357 
79-2703 

79-096'.!0 
C 164188 
-79-327:? 

79-fi220. 
P0-Jl, 282, 81-71 & 8)-228 
80~11282, et. al. 
U 11F0'7 
7.1C1003fi9 
21C100.Jn9 
21CH10359 

s1-,rnR1M 
79-07701 79-07232 
79-3B5l 
C 6C,4-13464 
78-924ll 
78-2398 & 79-8171E 
79-8769 

79-,B8~,4 
79-03854 
79-28&;3 

,79-2863 
79-02158 
80-11229 

'80-11229 

80-4432 
,80-3698 
C 183362 

79-~8172 et al. 
79-3963-
c 395077 
81'-'--"008M 
79-5139 
DC 3973 1:H'I 
DC 397390 

79-vl1895 
80-00797 
80-00797 
80-00797 

-792-

525 
579 
29f; 
463 
491 
498 
·308 

687 
53 

268 

268 
520 
432 
<'108 

7(1! 

.197 
14 !'-'i 

PAGE 

(.,67 · · 
715 

54 
270 

25 
292 

11 ' 

668 
6G8 
14 7. 
107 
738 
674 
674 

508 
597 
537, 

738 
398 
293 
410 
424 

Bl 
528 

551 
730 
607 
730 

o

o

o

NAME WCB NUMBER PAGE

Johnson, Carl B1-O065M 6 5Johnson, Dennis D 1  753 579Johnson, Dorothy ZC Z.74599  96Johnson, Joseph R. 78-94^3 463Johnson, Shirley B, 79-79 5 491Johnson, Wallace E, 3W-10-9357 49B
Jones, Betty L. 79- 703 ■308'
Jones, Herbert 79-09690 687
Jones ,‘ Leo V. C 164188 53Jones, Loretta A. 79-3 7  68 '
Kantor, Morton J. 79-6  0. ‘  68
Kaser, Steven P0-11,  8 , Pl-71 & 81-  8 5 0
Kaser , Steven 80-11 8 , et. al. 43 
Keen, Tom 0. U 11P 0 408Keith, Aldine  1C100369 70Keith, Aldine  1C100369 397Keith, Aldine  1C100369 146
Keith, Elsie Aldine 81-0081M 667Kelley, Donna p 79-0770] 79-07 3 715Kemery, Dennis C. 79-3851 54Kezar, Patricia C 604-13464  7 0Kintz, Dale D 78-9 44  5Kirby, Patrick C. 78- 398 & 79-B171E  9 Klinebough, Robert H 79-8769 11 '
Klum, robert 79-03854 668Klum, Robert 79-03854 668Knight, Ella Jean 79- 863 14 Knight, Ella Jean .79- 863 107Knowles, Thomas R 79-0 158 738Knowles, Thomas R 80-11  9 674Knowles, Thomas R '80-11  9 674
Koppert, Joseph J. 80-443 508Kraft, Karen ^80-3698 59 7Krueger, George C 18336 537
LaBella, Evelyn M 79-0817 et al. 738Lane, Robert 79-3963 398Lane, William A, C 395077  93Langan, Dennis j. 80-0008M 410Langford, Bonnie 79-5139 4  4Lapping, Archie D. DC 397390 81Lapping, Archie D. DC 397390 5 8
Laron, Ole 79-07895 551Larsen, Kathy 80-00797 730Larsen, Kathy 80-00797 607Larsen, Kathy 80-00797 730

792  
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Laughlin, John 
Lavin, James P 
Lawhead, Stephen L 
Lawrence, Marvin 
LeDoux, Martin J. 
LeFrancois, David R. 
Leone, Richard L. 

Leroy, Michael/Hunter,Gary 
Lewis, Gerald 
Lindsley, Stanley 
Logan , A 1 be r y 
Logan, Lucille Worthington 
Lopez, Mary 
Lose a r, Dolores 

Love, Betty 
Lovell, Hazel Stanton 
Lowden, Curtis A 
Larson, Ole E. 
·Lucas, Gordon H 
Lyon; Fred W. 

Mabe, William 
Mabou, Marion 
Machin, Dale T. 
Magen, Viola H. 
Magwood, Laura L. 
Mahoney, Faye 
Marley, John 

Marley, John H. 
Martin, Betty 
Martin, Betty 
Martin, Lavelle G 
Martin, Lavelle G 
Mason, James 
Mathews, Iona 

May, William C. 
Mc C 1 e 11 an , E 11 a 
McClellan, Ella 
Mccollam, Larry E. 
McCool, James R 
McCool, James R. 
McCullom, Timothy 

Mcdonald, George Eddie 
McGehee, Lawrence 
McGehee, Lawrence L 
McGinnis, Juanita Legore 

WCB NUMBER 

79-5749 & 79-6615 
79-07425 
81-0066M 
79-1298 
80-848 
79-3n9fi 
79-'-5641 

79-4980, et. al. 
C 428161 
81-0~64M 
79-10,152-E 
79-447,, 
80-748 
79-6777 

.'80-05200 
80-11, 084 
79-10,215 
79-7895 
79-5869 
H-10~09 

B53-151050 
78-5681 & 79-5698 
B 830 C '111074 
42 CC 146562 RG 
78-7053 
741 C -517858 
79-Hl, 276 

79-102711 
C 269088 
C 2fi90P-8 
81-0028M 
81-~02!:!M 
79-09-367 
79-10, 278 

79-7317 
80-021'-13 
80-~2143 
79-6267 
c· 300s16 

.c 3005]f-i 
. 79-10,172 79-10,173 

79-6222 
78-3031 · 
78-03031 
C 2248~9 

-793-

PAGE· 

328 · 
626 
697 
298· 
411. 
174 
425 

· 36 2 
175 
618 

'627 
118 
553 · 
480 

652 
520 
642 
404 
143 
130 

234 
235 

72 
l 

340 
371 · 
235 

372 
579 

34 
675 
'575 
730 
372 

440 
675 
675 

5 fi 
697 

95 
26 

374 
376 
609 
428 

0 

0-

NAME WCB NUMBER

Laughlin, John 79 5749 & 79 6615 ■ 328
Lavin, James P 79 07425 626
Lawhead, Stephen L 81 0066M 597
Lawrence, Marvin 79 1298 298
LeDoux, Martin J. 80 848 411
LeFrancois, David R. 79 3696 174
Leone, Richard L. 79^5641 425
Leroy, Michael/Hunter,Gary 79 4980, et. al. ■362
Lewis, Gerald C 428161 175
Lindsley, Stanley 81 0064M 618
Logan , Albery 79 10,152 E ■627
Logan, Lucille Worthington 79 4474 118
Lopez, Mary . 80 748 563
Loscar, Dolores 79 6777 480

Love, Betty   80 05200 652
Lovell, Hazel Stanton 80 11, 084 ■ 520
Lowden, Curtis A 79 10,215 642
Larson, Ole E. 79 7895 404
Lucas, Gordon H 79 5869 143
Lyon> Fred W. H 1.0009 130
Mabe, William B53 151050 234
Mabou, Marion 78 5681 & 79 5698 235
Machin, Dale T. B 830 C 411074 7 2
Magen, Viola H. 42 CC 146562 RG 1
Magwood, Laura L. 78 7053 340
Mahoney, Faye 741 C  517858 371
Marley, John 79 10, 276 "236

Marley, John H. 79 10276 372
Martin, Betty C 269083 579
Martin, Betty C 269088 34
Martin, Lavelle G 81 0028M 675
Martin, Lavelle G 81 0028M 675
Mason, James 79 09367 730
Mathews, Iona 79 10, 278 , 372
May, William C, 79 7317 440
McClellan, Ella 80 02143 ■ 675
McClellan, Ella 80 02143 675
McCollam, Larry E. 79 6267 56
McCool, James R C 300516 697
McCool, James R. ■C 300516 96McCullom, Timothy .79 10,172 79 10,173 26
Mcdonald, George Eddie 79 6222 374
McGehee, Lawrence 78 3031 376
McGehee, Lawrence L 78 03031 609
McGinnis, Juanita Legore C 224899 428

PAGE ©

©

 793 

■ 



 

   
  
 
 
   
  
   

    
  

    
      
 
      
  

     
    
    
 

   
  
      
  

  
     

  
  

  
  
         
 

    
  
 

NAME WCB NUMBER PAGE 

McHugh, Tyler G. 79..:10, 770 413 
McKamey, Delwin 0 79..:0 SA 7 r, 610 
McKenzie, Orval e0-fi3321 677 
McKenzie, Orval a0-,nJ21 677 
McKinnis, Lawrence K. KC 295681 73 
McMahon, Betty Jean 8i-~059M ~9~-
McPhail, Richard '8'1-03·204 744 

Meac'lo r, LJames 79-8719 19(5 
Meddleton, David T 79-01139 733 
Medleton, David T 79-0113"9 733 
Meeker, Joe 78-1009_7 64 5. 
Melcher, Jim 81-91041 564 
Meyers, Donald C 294661. & C 357427 299 
Miller, Ed"'a rd o. I3l-7Gnsi:n 499 

Miller, ·Macvean 78-5125 414 
Mills, Chester SC 237789 341 
Mitchell, David L. 79-8Afi8 481' 
Mitchell, Lester 79-612 121 
Mitchell, Phyllis L. 79-4817 82 
Mitchell, Teresa 79-009P.(i 80-05057 . fill ~o Miznr, John D. A 87273~ 528 

Moore, Jack 79-6527 et al. 66 
Moore, Tom 79-849'5 499 
Moore, Tom 79.;:,A849_r, 564 
Moore, Tom 79-8496 5A"' 
Moore, Tom 79-0849+5 721 
Morris, Robert M 8fl-frn011 80-00853 6 29 
Morton, Dianna M. 80-1538 529 

Morton, Dianna M. 80-1538 481 
Moyer, Phi 11 i p 78-6419 207 
Moyer, Phi 11 i p 78-6419' 295 
Mo z_z i 11 o , Kathi 80-1512"& se-2111 435 
Muehlhausen, Gary L. fHl-4436 343 
Muehlhausen, Gary L. 79-717 310 
Muir,· Nelson L. C 21sn2s 529 

Mumblo, Gary L 79-10,454 551-
Mundell, Harry E 79-06561 7.16 
Murphy, Launzo 79-10893 s·10 
Myers, Marie B. 79-8193, et. al. 237 
Myers, Marie B. 79-8193; et. aL 329' 

Nahorney, Frank 81-A08M SR~ 

·o Nash, Robert C 368493 4]4 .. 
Nations, Michael D 78-7877 553 
Neal, victor L. 8_0-7~_0 0 13.l 
Negus, Fred 80-325 565 

-794-

o NAME WCB NUMBER PAGE

O

o

McHugh, Tyler G. 79-10, 770 .413
McKamey, Delwin 0 79-05R70 610McKenzie, Orval 80-033 1 677
McKenzie, Orval 80-033 1 677McKinnis, Lawrence K. KC  95631 73
McMahon, Betty Jean 8i-0059M 690-
MePhai1, Richard '80-0 3- 0 4 744
Meador , James 79-8719 190Meddleton, David T 79-01139 733
Medleton, David T 79-01139 733
Meeker , Joe 73-10097 645.Melcher , Jim 81-0041 564Meyers, Donald C  94661.& C 3574 7  99Miller, Edward 0. 131-7G0507 499
Miller, Marvean 78-51 5 414Mills, Chester SC  37789 341Mitchell, David L. 79-8868 48 rMitchel1 , Lester 79-61 121
Mitchell, Phyllis L, 79-4817 8 Mi tchel1 , Teresa 79-00986 80-05057 ' 611Mizar , John D. A 87 730 5 8
Moore, Jack 79-65 7 et al . 66
Moore, Tom 79-8496 499
Moo re , Tom 79-08496 564
Moore , Tom 79-8496 580Moore, Tom 79-08496 7 1Morris, Robert M 80-00077 80-00853 6 9Morton, Dianna M. 80-153B 5 9
Morton, Dianna M. 80-1538 481Moyer , Phi11ip 78-6419  07Moyer, Phillip 78-6419  95Mozzillo, Kathi 80-151 & S0- 711 435Muehlhausen, Gary L* 30-4436 343Muehlhausen, Gary L. 79-717 310Muir,’Nelson L. C  756 5 5 9
Mumblo, Gary L 79-10,454 551Mundell, Harry E 79-06561 7.16Murphy, Launzo 79-10893 510Myers, Marie B. 79-8193, et. al.  37Myers, Marie B. 79-8193, et. al. 3 9
Nahorney, Frank 81-008M 580Nash, Robert C 358493 414Nations, Michael D 78-7877 553Neal, victor L. 80-7000 131Negus, Fred 80-3 5 565
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Nelson, Roy D 
Ne 1 s on , Ro y D 
Nelson, Roy D 
Neville, Dennis c. 
Noice, Betty 
Nordling, Gary 
Nuse, Karl 

Ohler, Charles 
Olds, Norman 
Orman, Thomas D 
0 t t , Do n al d L • 
Oxford, James J. 
Ozan, Fred 
Ozan, Fred 

Paddock, Richard R. 
Painter, Bill E 
Painter, Bill E. 
Palandri, Lino B. 
Palmer, Jimmie Troy 
Pankratz, Patricia 
Parker , _ Robin A. 

Parrott, Robert C 
Parsons, Lawrence W. 
Partridge, Lorene 
Patterson, Steve 
Payn~ Larry R. 
Payne, Larry R. 
Payne, Larry R. 

Payne, Ruth B. 
Peder son, Rose E 
Pemble, Patricia 
Peters, Fred 
Peterson, Harold o. 
Peterson, Marvin 
Peterson, Marv in 

Peyton, qar-y 
Phipps, Ivan Lee 
Piefer, Ray c. 
Plane, George 
Plummer, Charles L 
Plummer, Jeanette J. 
Poelwijk, James A 

Poole, William W. 
Porter, Ronald J. 
Potter f, Adel ma 

WCB NUMBER 

78-05969 
78-05969 
78-05969 
C 431581-

· ?R-5522 
451219 
05X vl2(H!05 

80-723fi 
79-4700 
77-02741 
L33 CB f,928 226 
C .306803 
I-02159G 
I-0?1596 

79-1(71, 799 
80-5271 
80-.5271 
79-lrl, 3f;4 
79-Hl56'1 
C 391545 
78-4868 

C 407286 
05 014003 
7,8-07510 
79-10,402 
79-630ri 
79:-630!1 
79-6300 

79-1781 
79-08369 
77-2866 & 77~7847 
81-Hl62 
79-7627 
79-5443 
79-05443 

481441 
D 58696 
C 544Hl 
77-073.36 
81-0084M 
79-3291 
767~8 

79-751'36 
79-4865 
79-10, 403 

-795-

-677 
677 
581 

58 
436 
583 
484 

271 
41G 
710 
132 
24 3 

·521 
39,9 

530 
583 
5~] 
429 
759 
465 
537 

2 
27 2 
598 

. 630 
310 
14n 
295 

PAGE 

191 
646 
176 
5 f5 5 . 
273 
599 
717 

24~ 
466 
492 
691 
678 
176 

11 

133 
484 
275 

NAME WCB NUMBER

Nelson, Roy D 78 05969 677
Nelson, Roy D 78 05969 677
Nelson, Roy D 78 05969 581
Neville, Dennis C. C 431581 58
Noice, Betty 78 5522 436
Nordling, Gary 451219 583
Nuse, Karl 05X 020005 484

Ohler , Charles 80 7236 271
Olds, Norman 79 4.700 416
Orman, Thomas D 77 02741 710
Ott, Donald L. L33 CB 6928 226 132
Oxford, James J. C .306803 243
Ozan, Fred 1 021596 ■521
Ozan, Fred 1 021596 399

Paddock, Richard R. 79 10, 799 530
pa inter , Bill E 80 5271 583
Painter, Bill E. 80 .5271 50]
palandri, Lino B. 79 10, 364 429
Palmer, Jimmie Troy 79 10564 759
Pankratz, Patricia C 391545 465
Parker ,« Robin A. 78 4868 537

Parrott, Robert C C 407286 2
Parsons, Lawrence Vi 05 014003 272
Partridge, Lorene 7.8 07510 . 598
Patterson, Steve 79 10,402 .630
Payn^ Larry R. 79 6300 310
Payne, Larry R. 79. 6300 146
Payne, Larry R. 79 6300 295

Payne, Ruth B. 79 1781 191
Pederson, Rose E 79 08369 646
Pemble, Patricia 77 2866 & 77 7847 176
Peters, Fred 81 1062 565
Peterson, Harold 0. 79 7627 273
Peterson, Marvin 79 5443 599
Peterson, Marvin 79 05443 717

Peyton , Gary 481441 244
Phipps, Ivan Lee D 68696 466
Piefer, Ray C. C 54410 492
Plane, George 77 07336 691
Plummer, Charles L 81 0084M 678
Plummer, Jeanette J. 79 3291 176
Poelwijk, James A 76768 11

Poole, William W 79 7566 133
Porter, Ronald J. 79 4865 484
Potterf, Adelma 79 10, 403 275
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· WCB NliMBER PAGE 

0 
Powers, James E. 434(,77 5~1 
Powers, vone 81-0009M G01381! 531 
Prater, Bonnie B. 78-lfl,286 147 
Prowell, Vince w. 79-26fi5 3 '1 
Putman, James 77-4995 HlP. 

Quarles, Tommy 81-0029M 618 
Quinterous, Jessie 81-0030M 698 

Rabern, Rick 79-10069 584 
Radmacher, Elmer 80-1722 & 80-1723 330 
Raifsnider, James F , 79-9409 ct al 554 
Ramis, Yaku 79-7273 327 
Randall, Nathan s. KA963813 HH 
Rasmussen, Velma 77-6293 276 
Rattay, Bringfried C 339129 177 

Rattay, Bring fried C 339129 619 
Rautio, Arni 79-05270 717 
Raz·, Theodore D. C2f3273 197, 
Raz, Theodore D. •'C28273 Hl2 
Reeves, Jerry 78-8739 41.8 
Rentaria, Alex A. 79-5446 12'2 
Reynolds, Geraldine 79-7286 91 

0 Reynolds·, Lance P. 79-3058-f: 5?.1 
Rice, Clifford 78-08 6 ,{3 }lR 
Riddle, Terry 79~081'8 2 755 
Ringer, Edward A. 79:..7.422 124 
Rios, Elsie ai~-5174 148 
Riske, Donald ,, 7 9- 0 7 3 9 5 569 
Riske, Timothy 80-7993 178 

Robertson, Joe E. 79-9379 149 
Robertson, Joe E. 79-9379 & 80-10, 062 43~ 
Rogers, Bettie L. 79-6167 35 
Rogers, David M. 7f>-37J7 441 
Roge"rs, Ronald E. 79-7321 Rl-0037-M 532 
Rosa, Mary L. 3~..:11Hi 287 
Rose, Mitchell C 192037 277 

Rose, Mitchell C 192037 208 
Rose, Mitchell a • DC 192037 30'1 
Ros in, Oscar B 178P. 135 
Rudolfi, Thomas A 80-fl2390 7~4 
Rupp, Barbara a i:,-1 a·r-, 3 ssn 
Rupp, Barbara 80~180] 523 

,, 

Ryan, Laurence 76-3080 301 

0 
San Miguel, Henry L 80-2274 547 
Sanchez, Romelia Gonzalez 887-CN l 717f' s 2 
Sapp, Larry G. AC 137566 7. 91 

-796-

NAME WCB NUMBER PAGE

O

O

O

Powers, James E. 434677 531
Powers, Vone 81 O009M G013R4 531
Prater, Bonnie B. '78 in,286 147
Prowell, Vince W. 79 2666 34
Putman, James 77 4996 ] 08
Quarles, Tommy ai 0029M 618
Quinterous, Jessie 81 0030M 698
Rabern, Rick 79 10069 584
Radmacher, Elmer 80 1722 & 80 1723 330
Raifsnider, James F ^ 79 9409 et al 554
Ramis, Yaku 79 7273 327
Randall, Nathan S. KA963813 101
Rasmussen, Velma 77 6293 276
Rattay, Bringfried C 339129 177
Rattay, Bringfried C 339129 619
Rautio, Arni 79 05270 717
Raz, Theodore D. C28273 197
Raz, Theodore D. C28273 10  
Reeves, Jerry 78 8739 418
Rentaria, Alex A. 79 5446 1  
Reynolds, Geraldine 79 7286 91
Reynolds, Lance p. '79 3058 E 521
Rice, Clifford 78 08643 718
Riddle, Terry ' 79 08182 755
Ringer, Edward A. 79 2422 124
Rios, Elsie 8'0 5174 148
Riske, Donald • 79 07395 569
Riske, Timothy 80 7993 178
Robertson, Joe E. 79 9379 149
Robertson, Joe E. 79 9379 & 80 10, 062 4 30
Rogers, Bettie L. 79 6167 , . ' 35
Rogers, David M. 76 3717 441
Rogers, Ronald E. 79 7321 R1 0032M 532
Rosa, Mary L. 80 1116 287
Rose, Mitchell c 192037 277
Rose, Mitchell C 192037 208
Rose, Mitchell a. DC 192037 300Rosin, Oscar B 1788 135
Rudolfi, Thomas A 80 02390 704Rupp, Barbara 80 1803 556Rupp, Barbara 80 1803 523Ryan, Laurence 76 3080 301
San Miguel, Henry L 80 2274 547Sanchez, Romelia Gonzalez 887 CN 17170 S  
Sapp, Larry G. AC 137566 291
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Saunders, Robert 
Savage, Bill W. 
Schaecher, William T. 
Schallberger, Mabel J. 
Scofield, Dale 
Scott, Douglas K 
Seehawer, Lyle 

Seibel, Buernell L. 
Sexton, Gerald C. 
Shackelford, Venda J 
Shackelford, Venda 
Shackleford, Edward J. 
Shaw, Maxine E. 
Sheilds, Ruby (Barbara) 

Shipman, William Mrs 
Siems, .Arlene 
Silveira, Patricia Horner 
Simila, Maurice E 
Simmonds, William c. 
Simmons, John 
Simmons, Lenford G. 

Smith, Charles R. 
Smith, Clifford w. 
Sm i th , Gav i n L • 
Smith, Johnny R. 
Smith, Kenneth H. 
Smith, Roman C. 
Smith, Tony 

Smith, Walter c. 
Snethen, Jerry 
Socia, Michael 
Socia, Michael w. 
Sonnenfeld, David Allen 
Sosa, Oslidia 
Soulde r, Steve 

Spillers, Richard M 
Spooner, Carlton 
Spurgeon, Ralph 
Spurgeon, Ralph E. 
Stang 1 , Edward 
Steele, Lisle R. 
Stevens, Dennis E. 

Stevens, Edwin 
Stevens, Phillip B 
Stevens, Phillip B 

WCB NUMBER 

79-6793 
79-8705 
79-2059 
C 103538 
78-3310 & 78-7F.38 
80-tHf>l0 
20~15G2005 

78-3234 
79-7034 
80-01854 80-01855 
80-1854 & 80-1855 
79-4285 
79-1310 
79-6795 

79-CT7371 
79-582 
79-3557 
78-7333 
79-1~, 537 & 80-613 
79-4898 
360-vlSl-21124 

79-3919 
C 382l?l43 
79-3191 
77-1889 & 78-1678 
79-4208 
79-8147 
KC 405304 

A 922605 
ZD 44348 
PC 4733lfi 
C 473316 
79-10411 
79-8823 
C 417587 

79-9562 
81-0060M 
B 1426fifi 
B J 426!i6 
8l-~036M C 30578~ 
RC 162857 
C 230~71 & C 383707 

81-0039M C 435926 
P.0-vl4999 
80-4999 

-797-

5 .18 
311 
466 
421 
444 
705 
102 

241 
179 
70fi 
523 
469 
343 
136 

722 
158 
20P. 
584 
180 
501 
400 

278 
485 
lv.'19 
446 
110 
302 
471 

4 Cl I 
330 
533 
303 
':i78 

27 
211 

12 
585 
471 
289 
533 
279 
452 

534 
620 
557 

PAGE 

0 

0 

0 

NAME WCB NUMBER

Saunders, Robert 79 6793 538
Savage, Bill W. 79 8705 ' ■ 311
Schaecher, William T, 79 2059 466
Schallberger, Mabel J, C 103538 421
Scofield, Dale 78 3310 & 78 7638 444
Scott, Douglas K 80 04610 705
Seehawer, Lyle 2001562005 10 

Seibel, Buernell L. 78 3234 241
Sexton, Gerald C, 79 7034 179
Shackelford, Venda J 80 01854 80 01855 706
Shackelford, Venda ■ 80 1854 & 80 1855 523
Shackleford, Edward J. 79 4285 469
Shaw, Maxine E. 79 1310 343
Sheilds, Ruby (Barbara) 79 6795 136
Shipman, William Mrs 79 07371 722
Siems,.Arlene 79 582 158
Silveira, Patricia Horner 79 3567 208
Simila, Maurice E 78 7333 584
Simmonds, William C, 79 10, 537 & 80 613 ■ 180
Simmons, John 79 4898 501
Simmons, Lenford G. 360 051 2024 400
Smith, Charles R. 79 3919 278
Smith, Clifford W. C 382943 485
Smith, Gavin L, 79 3191 109
Smith, Johnny R. 77 1889 & 78 1678 446
Smith, Kenneth H. 79 4208 110
Smith, Roman C. 79 8147 302
Smith, Tony KC 405304 471
Smith, Walter C. A 922605 401
Snethen, Jerry Z D 4 4 3 4 8 330
Socia , Michael PC 473316 533
Socia, Michael W. C 473316 303
Sonnenfeld, David Allen 79 10411 678
Sosa, Oslidia 79 8823 ‘ 27
Soulder, Steve C 417537  11

Spillers, Richard M 79 9562 1 
Spooner, Carlton 81 0060M 585
Spurgeon, Ralph B 142666 • 471
Spurgeon, Ralph E. B 142666 289
Stangl, Edward 81 0036M C 305780 533
Steele, Lisle R. RC 162857 279
Stevens, Dennis E, C 230071 & C 383707 452
Stevens, Edwin 81 0O39M C 435926 534
Stevens, Phillip B 80 04999 620
Stevens, Phillip B 80 4999 557
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0 

NAME 

Stewart, Victor 
Stose, Gerald 
Stose, Glenn R 
Stose, Glenn R. 
Stotesbury, Brian R. 
Stratton, Carl 
Streeter, Willie Jr. 

Sullivan, Jean P. 
Summers, Peter A. 
Sutton, Thomas 
Syrop, Jay 

Tarter, Darrel P 
Taylor, Reba jean 
Teal, William 
Teal, William A 
Ti 1 a , Ra i mo K 
Timonen, Theodore L. 
Torhan, Michael 

Torhan, Michael 
Tracey, Ma-ry S 
'l'rempel, Pete 
Truesdale, Judy Kay 
Truesdale, Thomas 
Tucker, Carrolle J. 
Turley, Gordon D. 

Turnbull, James D 
Turribull, James D 
Turner, Joyce 
Tyler, Delores M 

vain, William D 
Vance, Larry 
Vetter, opal Lillian 
Vitro, Donald R. 
Vogt, Elaine J 

Wade, Jack J 
Wadley, Stanley 
Wagner, Betty J 
Walker, Barbara J. 
Walker, Freeman F 
Walker, Freeman F 
_Wallace, Eva S. 

Walley, Stanley 
Walls, Bill G. 
Ward, Kenneth L. 
Ward, Kenneth L. 

WC:B NUMBER PAGE 

78-31Hl 472 
79-29(-0 &. 79-6387 181 
79-29Pi~ 79-6387 558 
79-:.29r:;0 & 79-6387 486 
79-8_Fi62 182 
Bl-O!i'121M G00 
78-3268 314 

C 375513 345 
79-720~ 11 "· 
79-10, 944 . 3 31 
79-4634 544 

GC 44G817 6 31 
77-7548 487 
80-00517 631 
R0-00517 706 
81-0057M 698 
79-5185 162 
795835 524 

795835 452 
80-(12703 547 
79-08618 711 
C 47~2_59 304 
79-nl 71. 539 
79-4.454 111 
79-H,, 150 -211 

80-1327 542 
80-01327 688 · 
79-8784 346 
79-4245 3 

80-01464 707 
C604-05552 .4~ 
C 191526 280 
79-4954 16.1 
80,..;.26/'.;7 -559 

.79-9073 601 
79-5118 69 
79-06956 719 
80-.1295 L18 3 
79-108vl8 731 
79-108Cl8 731 
78-2024 :l Hi 

78-3903 29 
853-157860 454 
79-7134 150 
79-7134 197 

-798-

o

o

o

NAME WCB NUMBER

Stewart, Victor 78 3110 472
Stose, Gerald 79 2960 & 79 6387 181
Stose, Glenn R 79 2960 79 6387 558
Stose, Glenn R, 79 2960 & 79 6387 486
Stotesbury, Brian R. 79 8662 182
Stratton, Carl 81 O021M 600
Streeter, Willie Jr, 78 326P 314
Sullivan, Jean P. C 375513 . 345
Summers, Peter A. 79 7200 110
Sutton , Thomas 79 10, 944 . 331
Syrop, Jay 79 4634 544
Tarter, Darrel P GC 446817 631
Taylor, Reba jean 77 7548 487
Teal, William 80 00517 631
Teal, William A 80 00517 706Tila, Raimo K 81 0057M 698
Timonen, Theodore L. 79 5185 162
Torhan, Michael 795835 . 524
Torhan, Michael 795835' 452
Tracey, Mary S 80 02703 647
Trempel, Pete 79 08618 711
Truesdale, Judy Kay C 479259 304
Truesdale, Thomas 79 6171, 539
Tucker, Carrolle j. 79 4454 in
Turley, Gordon D. 79 10, 150 . 211
Turnbul1, James D 80 1327 542
Turnbull, James D 80 01327 680
Turner, Joyce 79 8784 346
Tyler, Delores M 79 4245 3
vain, William D 80 0]464 707
Vance, Larry C604 05652 .40Vetter, opal Lillian C 191526 280Vitro, Donald R. 79 4954: 163
Vogt, Elaine J 80 2667 559
Wade, Jack j .79 9073 601Wadley, Stanley 79 5118 69Wagner, Betty J 79 06956 719Walker, Barbara J. 80 3295 483Walker, Freeman F 79 10808 731Walker, Freeman F 79 10808 731Wallace, Eva S. 78 2024 316
Walley, Stanley 78 3903 29Walls, Bill G. B53 157860 454Ward, Kenneth L. 79 7134 150Ward, Kenneth L. 79 7134 197

PAGE
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Waring, Kenneth v. 
Waring, Kenneth v. 
Warnack, Susan 
Washington, Billy 
Wassing, Witold 
Watson, Lo is 
Watson, Ronald 

Weathers, Basil L. 
Webster, Sharon s. 
Wecker, John R 
Wentz, Kenneth 
Williams, Charles 
Willson, Geraldo. 
Wilson, David A 

Wilson, Norman L. 
Wilson, Norman L. 
Wilson, Norman L. 
Wise, Vivian 
Wofford, Earl Ansel 
Woodfin, Ardean 
Woodford, Henry J 

Woodman, Donald E. 
Woosley, George 
Woosley, George 
Wright, Larry 
W r i g ht , Larry D 
Wyttenberg, Arnold F 

Yarberry~ Roger D. 
Yates, Thomas G 
Young, Helen J. 
Young, Iris 
Young, Iris . F. 
Young , Iris F. 

Zozosky, Edward 
Zozosky, Edward 
Zucher, Darryl s. 

WCB NUMBER 

133CBfi29352 
13:lCtH;?,9 :l 52 
s·o-1911. 
79-8422 
79-6083 
79-8470 
79-1319 

C 332143 
79-10, 543 
79-09628 

·A ~2CC77.~81 
B 830 C 390456 
D 53-151204 
81-0055M 

AC 409279 
YC 408~79 
D 408?.7"' 
78-7484 
D 113902 
79-9332 
79-9192 

78-528°3 
80-00867 
891-867 
80-04394 
C 252'1160 
81-005~M 

KC 254011 
TD 90516 
49292 
FC 373434 
FC 373434 
FC 373434 

79-7251 
79-7251 
C 4146.21 

-799-

4'15 
347 
542 
15'11 

PAGE 

92-
218 
138 

58 
219 
586 

40 
140 
493 
586 

. 86 
494 
183 
570 
571 
281 
5R7 

348 
· ·• '15 3 

545 
634 
713 
694 

436 
681 

87 
475 
422 
402 

483 
572 

88 

0 

0 

0 

NAME WCB NUMBER PAGE

OWaring, Kenneth V, 133CB'^29352 405
Waring, Kenneth V. 133CBr,:?9:^52 347
Warnack, Susan 8'0 1911, 542
Washington, Billy 79 8 122 150
Wassing, Witold 79 6C183 92
Watson, Lois 79 847C» 218
Watson, Ronald 79 1319 138

Weathers, Basil L. C 332143 58
Webster, Sharon S. 79 10, 543 219
Weeker , John R 79 09628 5B6
Wentz, Kenneth A 42CC77.681 40
Williams, Charles B 830 C 390456 140
Willson, Gerald 0. D 53 151204 49 3
Wilson, David A 81 0055M 586

Wilson, Norman L. AC 408279 . 86
Wilson, Norman L. YC 408279 494
Wilson, Norman L. D 408270 18 3
Wise, Vivian 78 7484 570
Wofford, Earl Ansel D 113902 571
Woodfin, Ardean 79 9332 281
Woodford, Henry J 79 9192 587

Woodman, Donald E. 78 528'3 348
Woosley, George 80 00867 ■ 653
Woosley, George 30 867 545
Wright, Larry 80 04394 634
Wright, Larry D C 252060 713
Wyttenberg, Arnold F 81 0050M 694

Yarberry, Roger D. KC 254011 436
Yates, Thomas G TD 90516 581
Young, Helen j. 49292 87
Young , Iris FC 373434 475
Young, Iris F. PC 373434 422
Young, Iris F. FC 373434 402

Zozosky, Edward 79 7251 48 3
Zozosky, Edward 79 7251 572
Zucher, Darryl S. C 414621 88

G
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VOLUME 30 

ORS CITATIONS 

ORS 14 7. 015 ( 5) ______ :_ ____________ ~ ____ ·:_ ___ . ___ _::_ _______ . _____ 185 

ORS 147.i55(5}------------------~----_:_:_ _______ ~-----------185 
ORS 162.085(1)---------------------------------------------627 
ORS 167. 207-:..---------:------------~-----------·:_ __ ------------185 
ORS 174.110--------.-.-.-----------------------------------189 
ORS 174.115----------------------------------------------· -189 
ORS 174.120-----------------------------~~ ----------------150 
ORS 187. 010--------------------------------------- ·---------150 
ORS 656.005(8)---------------~---------------------~-------323 
ORS 656. 005 ( 31) _______________________ :..__:--------------------68 6 

ORS 656.005(31)---------------~----~-------~------------~~-710 
ORS 656.029---------------------------. -----------. --------686 
ORS 656.206-----------------------------------------------· 273 
ORS 656.206-------------------~------"'.""-----~---------------208 
ORS 656.206(1} (a)-----~------------------------------------565 
ORS 656.206(1) (a)-------------~-----------~----------------141' 
ORS 656. 206 (a)" (2) ( 1971)-----------------"'.""--:----------------429 
ORS 656.206(2)------------~---------~---------~-----------~446 
ORS 656.206(3)-------------~~----------------~-------~-----182 
ORS 656.206(3)---------------------------------------------565 
ORS 656.214(5)---~--------~-----------~----~--.:_---~---~-~--712 
ORS 656. 214 (f) & {g) ----:------~-,-----------."'.'."--:-:----"."'--:-------::-.--10.8 
ORS 656.226-· ----------------------------------------------189 ORS 656 ~ 24 5---..:_..; _____ ~ ____________ _: ____ .:_.:.__~_-.:_• __________ _, __ 590. 

ORS 656.245--------·-·----------- .. -~ ~----·---------------479 
ORS 656. 245---- ·----- . ____ . _____ ---. : ... - . ------------ .- - 22 ·· 
ORS 656.245------------------------------------------------372 
ORS 656.245-----~--..:-----------~-~---~-~---~-----~---------413 
ORS 656.245-----------..: _____ _: _____ ~-~----..:_ __ _: ___ .,.:__'_.:_ ________ 133. 
ORS 6 56. 245--------------· ---- . , . ________ .. --- -·----· .--------27-8 
ORS 656.245--------·----------- ·---------------------------542 
ORS 656.245--------------------~---~-~-----_:------~--------719 
ORS 656.262--------------------------------.---------------378 
ORS 656.262(4) (5)------------------------------------------648 
ORs 656.265(4)------------------~-~-------------------------50s 
ORS 6~6.262(4)---~------~-------~--------~-----------------738 
ORS 656.262.(4) & {8)------------------------~--------------547 
ORS 656.262(4)----~-------------~-------~~--~-----------~--211 
ORS 656.265(4) {6)----------------~------7--~---------------547 
ORS 656 .. 262{5)---------------------------------------------738 
ORS 656.262(5)-..:.-----------~----------------------~----~---374 ORS 656.262(5)..:..,---------------;__ _______ ..:_ _________ _.:. __________ 738 

ORS 656.262(6)---------------------------------------------738 
ORS 656.262(~)-----~-----~---------------------------------656 
ORS 656.262(8).:.---~~-~--~------~----------------~----------723 
ORS 656.262(8).:..-~----~------------------_:----~7-~----------394 
ORS 656.262{8)---------~~--..:----------~--~-----------------668 
ORS 656.262(8)-----~---------------------_:.:_ ___ ~--~---------372 
ORS 656. 262 (8) __ ..:...:..:..-:·.:.-:.-:-~----:-------------.---~.:_ _ _:. ____________ _.37 4 

-800-

o

o

o

VOLUME 30

ORS CITATIONS

ORS 147.015(5)                                                 185
ORS 147.155 (5)                    185
ORS 162.085 (1)                                                  627
ORS 167.207 :                      ^                             185
ORS 174.110        —                         '             189
ORS 174.115                              ^                     —189
ORS 174.120                                                      150
ORS 187.010       '                        —         :          150
ORS 656.005 (8)                                        ^        323
ORS 656.005(31)                         —.                     686
ORS 656.005 (31)                                             — 710
ORS 656.029                                                      686
ORS 656.206                                           '         273
ORS 656.206                     '                                208
ORS 656.206 (1) (a)     565
ORS 656.206 (1) (a)              141
ORS 656.206 (a) (2) (1971)                                        429
ORS 656.206 (2)              446
ORS 656.206 (3)              —                                  182
ORS 656.206 (3)                                                  565
ORS 656.214 (5)                           ^             .    ^^ —722
ORS 656.214 (f) 6r(g)    :      ^                        :         108
ORS 656.226—                               ‘                   189.
ORS 656: 245   —      :                      590
ORS 656.245        —            ———'                        479
ORS 656.245     ^           ^           ______                 22
ORS 656.245                            —                       372
ORS 656.245                      ^ —      .                     413
ORS 656.245                        —^            ——       ^133
ORS 656.245                                           :        278
ORS 656.245         542
ORS 656.245                       '                     ;        719
ORS 656.262                                    ^                 378
ORS 656.262(4) (5)                             ^                 648
ORS 656.265 (4)     ^                                           505
ORS 656.262 (4)  738
ORS 656.262 (4) & (8)                                           547
ORS 656.262 (4)                              —211
ORS 656.265 (4) (6)                ^                              547
ORS 656.262 (5)                            738
ORS 656.262 (5)                                        r    —374
ORS 656.262(5)                   738
ORS 656.262 (6)                                                  738
ORS 656.262 (8)     :                                            656
ORS 656.262 (8)    —        :                             723
ORS 656.262 (8)      394
ORS 656.262 (8)           ^—                                  668
ORS 656.262 (8)     ^                        —       ^         372
ORS 6 56.262 (8)—                    — —               374
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30 

ORS CITATIONS 

ORS 656.262(8)---~-----------------------------------------219-
0RS 656.262(10)~---------------~-------~~------------------624 
ORS 656.265----------------------------~------------------.505 
ORS 656.268---------------------- ----------- - .-----------378 
ORS 656.268------------------------------------------------536 
ORS 656.268(5)--------~-----~--------------------~---------515 
ORS 656.272(4) (b)&(c)-----~--------------~----------------- 66 
ORS 656.273--~------- ·--. ----------------------------------746 
ORS 656.273------------------------------------------------372 
ORS 656.272(3)-----~----------------------------~------~---590 
ORS 656.273(3)-----~--------------------------------------~744 
ORS 656.273(3)--------------~----~-----~--:--~-------------691 
ORS 656.273(4)----------------~----------------------------556 
ORS 656.273(6)--~---------~------~------------------------~548 
ORS· 656~273(6)---------------------~---~-~-----------------723 
ORS 656.273(7)-----------~---------------------------------691. 
ORS 656.278--------~--------------------~------------------639 
ORS 656.278------------------------------~----~----~------- 7b 
ORS 656.278------~-----------------------------------------674 
ORS 656.278--~-------~----------------------~--------------372 
ORS 656.278~----------~~---~------------------------------~713 
ORS 656.283-------------~-----------------~----------------17~ 
ORS 656.283------------------~---------------~-------------668 
ORS 656.289(1)----------------------------~-----~~---~-~-~-642 
ORS 565.289{3)-~----~--------------------------------------391 
ORS 656.289(3)---------------------------------~~--~-------436 
ORS 656.289{3)~-------------~--------~~-----~--------------523 
ORS 656.289(4)---------------~---------~----------------~--389 
ORS 656.295(2)--------------~-----------------------------556 
ORS 656.295(5)-----------------------~---------------------589 
ORS 656._295(5)----------------------------------~----------495 
ORS 656.295(5)-------------~-------------------------------549 
ORS 656.295(5)----------------------~---------------~------336-
0RS 656.298(5)-----~--~~--------------~--------------------559 
ORS 656.307----~--~-----------~----------------------------394, 
ORS 656.307~---------------~-------------~----~------------538 
ORS 656.307(1)-------~---------------~-~-~-----------------746. 
ORS 656.313--~------~~------~-----------~-~---~------------620 
ORS 656.313------~-------~---------------------------------189 
ORS 656.319(1)--~------------------------------------------ 89 
ORS 656.319(1) (a)------~---------------~-------------------746 
ORS 656.319(1) (a) & {b)------------------------------------642 
ORS 656.319(1) (b)----------~-------------~-----------------715 
ORS 656.319(2)------------~------------~--~---~~-----------172 
ORS 656.325--------------~---------------------------------311 
ORS 656.382----------------~---------~--~~-----------------378. 
ORS 656.382(1)-----------------------~--------------~------668 
ORS 656.382(1)-------------~--------------~----------------219 
ORS 656.382{2)-----------~---------------------------------441 
ORS 656.386(1)----------~--------------~:----~-------------757 
ORS 656.386(1)------------------------------------------~--441 

-801-

0 

Q· 

Q 

VOLUME 30

ORS CITATIONS

ORS 656.262 (8)   219
ORS 656.262(10)                      ^                 624
ORS 656.265                                ‘                     505
ORS 656.268               —                                      378
ORS 656.268                                         ^            536
ORS 656.268 (5)         515
ORS 656.272 (4) (b)&(c)      66
ORS 656.273   '        —:                   ‘                    746
ORS 656.273                                                      372
ORS 656.272 (3)                                                 590
ORS 656.273 (3)       744
ORS 656.273 (3)                         _____1                  691
ORS 656.273 (4)                                  ^               556
ORS 656.273 (6)—                                               548
ORS 656.273 (6)                          — 723
ORS 656.273 (7)            691
ORS 656.278          ,                      ^                     639
ORS 656.278                                 70
ORS 656.278      ^                                               674
ORS 656.278—        372
ORS 656.278               713
ORS 656.283               ^                                      172
ORS 656.283                                       :              668
ORS 656.289(1)                                            ——642
ORS 565.289 (3)—     :                                           391
ORS 656.289 (3)                                     —           436
ORS 656.289 (3)                523
ORS 656.289 (4)                 ^          ^       ^             389
ORS 656.295(2)                 '                                  556
ORS 656.295 (5)                         589
ORS 656.295 (5)                                      495
ORS 656.295 (5)              '                                    549
ORS 656.295 (5)                                                  336 
ORS 656.298 (5)     ——                                        559
ORS 656.307     —                                            394,
ORS 656.307^                                '                    538
ORS 656.307 (1)       ^                                           746.
ORS 656.313                           _____                   620
ORS 656.313       :        ,               —'                  189
ORS 656.319(1)—^                                                89
ORS 656.319 (1) (a)      ^                                        746
ORS 656.319 (1) (a) & (b)                                        642
ORS 656.319 (1) (b)           —                                 715
ORS 656.319 (2)             172
ORS 656.325                                  ^    —            311
ORS 656.382                              ——                   378,
ORS 656.382 (1)                           ^                       668
ORS 656.382 (1)              219
ORS 656.382 (2)             ^                                     441
ORS 656.386 (1)           757
ORS 656.386 (1)                                                —441
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ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 
ORS 

VOLUME 30 ,. · _ 

ORS CITATIONS 

656.388-------------------------------- ---~----------- 32 
656.388(1)---------------------------;..-~---------------532 
65 6. -3 8 8 ( 2) ------------------------------..;..:-·..:. _______ ._~--- 7 5 7 
656.388(4)-----------------------~-----------------~---757 656. 389 ( 3) ;.,_ _________________________ -..;. ______ ,..;_:_...:;,..:, ________ 35·3 
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MEMORANDUM OPINIONS 
NOT PUBLISHED IN THIS VOLUME 

WCB Numbers given for your convenience in ordering 
from the Worker's Compen,sa tion Board 

E. Anderson: Affirmed:35% low back------~---------------79-3648 
R. Angell: Affirmed:denial of ankle claim---------------80-00294 
J. Amundson: Affirmed:denial for untimeliness-----------78-05914 
E. Bancroft: Affirmed:remanding of 1979 back claim to 

carrier--------------------------~------------------79-2972 
Trine Banda: Affirmed:remanding of back. claim to 

carrier---------------~--------------------~--------79-1274 
D. Barth Affirmed: ·Denial cif occupational diseas~---~---78-8780 
L. Batchelor: Affirmed: 10% back-------~----~-----------79-9863 
D. Battles: Affirmed: 5% hip and 10% back-shoulder--~---77-5670 

78-1312 
M. Beers: Affirmed: 65% hand---------------------------~78-3752 
G. Bienert: Affirmed: remanding of herniated disc claim 

to-~arrier-~-~-----------------------~--------------79-8671 
E. Biggerstaff: Afi{rmed: denial of·~ulmonary claim----~ ~0-539 
T. Bird: Affirm~d: L6w back PTD-----------~-------------77~941-E 
L. Birge: Affirmed:chiropractic services only----------~79-04069 
s. Bisset: Affirmed: remanding of 1978 back claim to · 

carrier-~-------------------------------------------79-112 . 
. R. Blair: ~£firmed: extent of PD for back sprain--------78-9425 
E. Bomberger! Affirmed! remand_ing of back-shoulder--:neck, 

etc., claim to one carrier, and low back-leg-pelvis . 
to 2nd carrier---------...:-~--------------------------77-270 

79-2269 
I. Bonneville: Affirmed: 70% unscheduled and denial of. 

thrombo-phlebi tis (cerebral i'nsufficiency) ___ . ____ ...:_.:.7s-1968 
Billy Boren: Affirmed: 1TD ~~d clarified attorn~y's fee-79-03211 
K. Bott: Affirmed: 75% back-~-----------------~-~-------79-8203 
E. Bowman: Affirmed: den'ial of aggravation on back 

claim---------------------------------------------- 78-9357 
W. Bradshaw: Affirmed: deniil---------------------------79-08945 
R. Brigden: Affirmed: denial of rib-chest muscle claim--79-7730 
F. Britton: Affirmed: denial of neck-shoulder claim 

and knee claim--~-----------------------------------78-9701 
J. Brock: Affirmed: remanding of low back aggravation to 

carrier-----------------------------------------~---78-5345 
E Brockett: Affirmed: denial----------------------------79-08053 
D. Bronson: Affirmed: 50% lbw back----------------------79-9797 
D. Brooks: Affirmed: remanding of claim to carrier-:..----7.8--9806 
M. Brown: Affirmed: 30% leg------~----------------------79-9097 
M. Brown: Affirmed: acceptance of claim and penalty-----80-01685 
P. Brown: Affirmed: denial of TTD---------·--------------8 0-06305 

-P. Buelow: Affir~ed: remanding of shoulder aggravation 
claim to one carrier, denied responsibility of 2nd 
carrier------------------------------ ___ ..:, ______ _:_ ----7 8- 8 3 6 4 

W. Bullock: Affirmed: 25% low back-----------~----------78-03841 
C. Burdick" Affirmed: Dismissal with prejudice---~------80-04351 

79-09099 
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VOLUME 30

MEMORANDUM OPINIONS
NOT PUBLISHED IN THIS VOLUME

WCB Numbers given for your convenience in ordering
from the Worker's Compensation Board

E. Anderson: Affirmed:35% low back        ■'                79 3648
R. Angell; Affirmed idenial of ankle claim               80 00294
J. Amundson: Affirmed.denial for untimeliness            78 05914
E. Bancroft: Affirmed:remanding of 1979 back claim to

carrier                                                  79 297 2
Trine Banda: Affirmed:remanding of back, claim to

carrier                                         ,        79 1274
D. Barth Affirmed: 'Denial of occupational disease        78 8780
L. Batchelor: Affirmed: 10% back        ;                  79 9863
D. Battles: Affirmed: 5% hip and 10% back shoulder—    77 5670

78 1312
M. Beers: Affirmed: 65% hand                              78 3752
G. Bienert: Affirmed: remanding of herniated disc claim

to 'carrier ' —                   :                     7 9 8671
E. Biggerstaff: Affirmed: denial of' pulmonary claim     80 539
T. Bird: Affirmed: Low back PTD                           77 941 E
L. Birge: Affirmed: chiropractic services only            79 04069
S. Bisset: Affirmed: remanding of 1978 back claim to

carrier  —                                              79 112
R. Blair:,Affirmed: extent of PD forback sprain         78 9425
E. Bomberger: Affirmed: remanding of back shoulder neck,

etc., claim to one carrier, and low back leg pelvis
to 2nd carrier                                          77 270

79 2269
I. Bonneville: Affirmed: 70% unscheduled and denial of.

thrombo phlebitis (cerebral insufficiency)        —^78 1968
Billy Boren: Affirmed: TTD and clarified attorney's fee 79 03211
K, Bott: Affirmed: 75% back '                    :—:       79 8203
E. Bowman: Affirmed: denial of aggravation on back

claim   ^                                                 :78 9357
W. Bradshaw: Affirmed: denial                              79 08945
R. Brigden: Affirmed: denial of rib chest muscle claim—79 7730
F. Britton: Affirmed: denial of neck shoulder claim

and knee claim—^                                        78 9701
J. Brock: Affirmed: remanding of low back aggravation to

carrier                                              ^    78 5345
E Brockett: Affirmed: denial                               79 08053
D. Bronson: Affirmed: 50% low back                        79 9797
D, Brooks: Affirmed: remanding of claim to carrier      7.8 9806
M. Brown: Affirmed: 30% leg                                79 9097
M. Brown: Affirmed: acceptance of claim and penalty     80 01685
P. Brown: Affirmed: denial of TTD                         80 06305
P. Buelow: Affirmed: remanding of shoulder aggravation

claim to one carrier, denied responsibility of 2nd
carrier        .                                  ^     78 8 364

W. Bullock: Affirmed: 25% low back                         78 03841
C. Burdick" Affirmed: Dismissal with prejudice    ;      80 04351

79 09099
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Burgess: Affirmed: no PPD for should claim-----------79-9424 
L. Burce: Affirmed: denial-------~----------------------79-7683 

79-7684 
J. Burril: Affirm~d: remanding of back claim to present 

carrier-------------------------~~------------------79-4140 
D. Bush: Affirmed: 35% unscheduled--:-------------------79-8635 
E. Bush: Affirmed: denial of back claim-----------------79-6471 
c. Callison: Affirmed: denial of neck-back aggravat~on--79~8991 
o. Calvin: Affirme~: acceptance of claim----------------80-01592 
D. Campbell: Affirmed: responsibility of one _carrier, 

over another in shoulder-neck-elbow claim-----------79-8008 
79-10., 4 99 

K.Canaday: Affirmed: denial of back claim--_;------------79-5159 
. . 79-3749 

·J. Cannon: Affirmed: remanding of shoulder claim to 
carrier---------~------------------------------~----79-8155 

J. Capello: -Affirmed: 35% back~----------~-~------------79-6244 
C. Carlson: Affirmed: remanding of back claim.to 

carrie~ and denied PPD-------------------------~----79-8391 
K. Carpertter: Affirmed: 25% penalty instead of total 

medical on neck claim------------------------_;------79-9.774 
A. R. Carter: Affirmed:. award for multiple sclerosis------79-8 304 
J. Carter~ Affirmed: 35% back---------------------------79-9831 
W. Cawrse :· Affirmed: 30% foot---------------------------79-2806 
K. Chapman: Affirmed: denial of TTD-----------~-~-------79-4840 
L. Chester: Affirmed: denial----------------------------79-08084 
E. Chetwood: Affirmed: previous low back award and 

denial o"f PTD--..;.------------------------:-----.:.--------78-4214 
79~4293 

L. Chiapelli: Affirmed: 20% low back-~------------------79-07513 
G. Christensen: Affirmed·: dismissal and denial of new 

- injury-----------------------------------7----------80-01485 
80-03308 

C. Clark: Affirmed: denial of aggravation---------------79-4340 
J. Clifton: Affirmed: denial of aggravation on back 

claim-------------~------------------~-------------~79~5669 
W .. Cole: Affirmed: TTD and elimination of PPD on back . 

. claim-----~-----------------------------------------79-10,374 
B. Collier:_ Affirmed: denial of request·to invalidate 

overpayment-----------------------------------------79-5804 
F. Conn: Affirmed: 5% shoulder--------------------------79-8012 
E. J. Conner: Affirmed: 50% arm and denial of neck-

shoulder------~-----------------------~-----------~-79-7687 
J. Conradi: Affirmed: denial of TTD---------------------79-05789 
C. Cook: Affirmed': denial of back claim-----------------79-8013 
D. Coombs: Affirmed: PTD--------------------~----~~-----79-4780 
M. Cooper: Affirmed: denial of occupational disease-----79_;8266 
W D. Cooper: Affirmed: remanding of back-hip aggravation 

tci original cariier----------------------~--------~-80-1816 
. 79-4433 

W~ Copeland: Affirmed:. 15% heck---------------~---------79-5632 
w. Copeland: Affirmed: denial and that employer was . 

· complying-----~-----------------------------------7-79-8560 
J. Corbett: Affirmed: -denial of back aggravation--------80-2707 
P. Corbett: Affirmed,: extent of PPD------------~--------79-3260 
G. Craner: Affirmed: .81% foot---------------------------78-9563 
H. Crandell: Affirmed: remanding of myocardial infarction 

to carrier------------------------------------------79-07115 

-808-

N. Burgess: Affirmed: no PPD for should claim            79 9424
L. Burce: Affirmed: denial                                  79 7683

79 7684
J. Burril: Affirmed: remanding of back claim to present

carrier                                                   79 4140
D. Bush: Affirmed: 35% unscheduled                        79 8635
E. Bush: Affirmed: denial of back claim                  79 6471
C. Callison: Affirmed: denial of neck back aggravation—79 8991
O. Calvin: Affirmed: acceptance of claim                 80 01592
D. Campbell: Affirmed: responsibility of one carrier;

over another in shoulder neck elbowclaim             79 8008
79 10,499

K.Canaday: Affirmed: denial of back claim                79 5159
79 3749

■J. Cannon: Affirmed: remanding of shoulder claim to
carrier                                              ^    79 8155

J. Capello: Affirmed: 35% back             —              79 6244
C. Carlson: Affirmed: remanding of back claim to

carrier and denied PPD                            ,    79 8391
K. Carpenter: Affirmed: 25% penalty instead of total

medical on neck claim                            79 9774
A.R.Carter: Affirmed:, award for multiple sclerosis      79 8304
J. Carter: Affirmed: 35% back                              79 9831
W. Cawrse: Affirmed: 30% foot                              79 2806
K. Chapman: Affirmed: denial of TTD                        79 4840
L. Chester:Affirmed:denial                                  79 08084
E. Chetwood; Affirmed: previous low back award and

denial of PTD  ^                          78 4214
79 4293

L. Chiapelli: Affirmed:20% low back—:                       79 07513
G. Christensen: Affirmed: dismissal and denial of new

injury                                                   80 01485
80 03308

C, Clark: Affirmed: denial of aggravation                 79 4340
J. Clifton: Affirmed: denial of aggravation on back

claim                79 5669
W. Cole: Affirmed: TTD and elimination of PPD on back

claim                                                     79 10,374
B. Collier: Affirmed: denial of request'to invalidate

overpayment                                              79 58 04
F. Conn: Affirmed: 5% shoulder                            79 80.12
E. J. Conner: Affirmed: 50% arm and denial of neck 

shoulder                                               —79 7687
J. Conradi: Affirmed: denial of TTD                       79 05789
C. Cook: Affirmed': denial of back claim                  79 8013
D Coombs: Affirmed: PTD                      ^            79 4780
M. Cooper: Affirmed: denial of occupationaldisease      79 8266
W D. Cooper: Affirmed: remanding of back hip aggravation

to original carrier                                     80 1816
79 4433

W. Copeland: Affirmed:. 15% heck                            79 5632
W. Copeland: Affirmed: denial and that employer was

' complying      :                                       __79_856o
J. Corbett: Affirmed: denial of back aggravation        80 2707
P. Corbett: Affirmed: extent of PPD                       79 3260
G. Craner: Affirmed: ,81% foot                              78 9563
H. Crandell: Affirmed: remanding of myocardial infarction

to carrier                                               79 07115
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Daris: Affirmed: TTD and denial of continuing responsibility 
for meningiona~---------------------~---------------79-10704 

D Darrow: Affirmed: 64% back----------------------------79-1492 
~- Davis: Affirmed: remanding of claim to carrier------~80-0.1692 
D. Davis: Affirmed: 55% leg and 48~ back----------------79-9038 
L. Davis: Affirmed: 10% back----------------------------79-7412 
L. Day: Affirmed: denial of eye-spine aggravation 

claim------------------------------------------- ---79-9455 
J. Deblaay: Affirmed: denial of aggravation-------------79-4076 
K. Decker: Affirmed: 10%--------------------------------79-6593 
J. Del Togno-Armanasco: Affirmed: denial of back claim--80-226 
S Denney: Affi~med: denial of thoracic claim and carpcil 

tunnel syndrome-------------------------------------79-10,594 
J. Dickover: Affirmed: .denial of occupational disease 

hearing lqss----------------------------~-----------79-3753 
J. Digregorio: Affirmed: denial---------------~---------79-6105 
A. Dixon: Affirmed: denial of aggravation---------------79-11,069 
Eric Dobbs: Affirmed: 5% head, neck, back, and 

psychological-~-------------------------------------79-10,631 
V. C. Dockstrad~r: Affirmed: 80% back-------------------79-429 
H. Dowhaniuk: Affirmed: 60% low back------~-------------79-10875 
R. Dreveskracht: Affirmed: denial of aggravation------~-80-1490 

80-1491 
L. Ducat: Affirmed: 5% low back------------~------------78-9006 
K. Dubson: Affirmed: denial-----------------------------78-07525 
D. Dvorak: Affirmed: denial of aggravation--------------80-1380 
T. Dyche: Affirmed: new injury rather than aggravation--78-9769 

79-7080 
J. Dye: Affirmed: denial--------------------------------80-01469 
E. Eby: Affirmed: 40% unscheduled--------------~--------80-1243 
E Edge: Affirmed: 15% low back--------------------------79-4080 
E. Efimoff: Affirmed: 20% shoulder----------------------79-9643 
V. Eggleston: -Affirmed: 50% back----------------~-------79-9104 
B. Elder: Affirmed: 48% unscheduled-----------------~---78-08788 
L. Ellis: Affirmed: 30% back---~---~--------------------79-9608 
M. Else: Affirmed: 65% back-----------------------------79-8059 
L; Emmons: Affirmed: PTD for back-chest----------~------78-02904 
S. Epps: Affirmed: d~nial for untimeliness--------------79-4646 
R. Eskildsen: affirmed: remanding of back claim to 

_ carrier------~~-----------------~-~---------7-------80-2720 
C. ·Evans: Affirmed: remanding of calim to ~arrier-------79-4736 
G. F~rfan: -Affirmed: 80% back~leg------------------------79-8127 
T. Fake: Affirmed: 10% lo~ back and penalties-----------80-01492 

80-01493 
80-05489 

. J. Faulk: Affirmed: new injury rather than 
aggravation--------------------------~--------~-----77-3712 

74-4505 
.A. Fisher: Affirmed: remanding of back claim to 

employer and placement of claimant in vocational 
rehabilitation--------------------------------------80-232 

D. Fisher: Affirmed: dismissal due to claimant's failure. 
to respond to show cause order-------·---------------78-8290 

L. J. Flud: Affirmed: back PTD-------~------------------80-242 
L. Fore: ·Affirmed: denial of shoulder claim-~-----------79-1885 
s. Forgacs: Affirmed:· PTD-------------------------------79-09869 
P. Foster:·Affirmed: remanding of back claim to 

carrier---------------------------------------------79-8952 
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P. Daris: Affirmed: TTD and denial of continuing responsibility
for meningiona^                        ^                  79 10704

D Harrow: Affirmed: 64% back                               79 1492
B. Davis:Affirmed: remandingof claimto carrier         80 0.1692
D. Davis:Affirmed: 55% leg and 48% back                   79 9038
L. Davis:Affirmed: 10% back                                79 7412
L. Day: Affirmed: denial of eye spine aggravation

claim                                                 79 9455
J. Deblaay: Affirmed: denial of aggravation              79 4076
K. Decker: Affirmed: 10%                                    79 6593
J. Del Togno Armanasco: Affirmed: denial of back claim—80 226
S Denney: Affirmed: denial of thoracic claim and carpal

tunnel syndrome                                         79 10,594
J, Dickover: Affirmed: denial of occupational disease

hearing loss                              ^            79 3753
J. Digregorio: Affirmed: denial                 79 6105
A. Dixon: Affirmed: denial of aggravation                79 11,069
Eric Dobbs: Affirmed: 5% head, neck, back, and

psychological                                           79 10,631
V. C. Dockstrader: Affirmed: 80% back                     79 429
H. Dowhaniuk: Affirmed: 60% low back                    79 10875
R. Dreveskracht: Affirmed: denial of aggravation       ^ 80 1490

■ 80 1491
L. Ducat: Affirmed: 5% low back             :             78 9006
K. Dubson: Affirmed: denial                                 78 07525
D. Dvorak: Affirmed: denialof aggravation                80 1380
T. Dyche: Affirmed: new injury rather than aggravation—78 9769

79 7080
J Dye: Affirmed: denial                                    80 01469
E. Eby: Affirmed: 40% unscheduled                         80 1243
E Edge: Affirmed: 15% low back       ^                     79 4080
E. Efimoff: Affirmed: 20% shoulder                        79 9643
V. Eggleston:  Affirmed: 50% back                           79 9104
B. Elder: Affirmed: 48% unscheduled                        78 08788
L. Ellis:, Affirmed: 30% back    r    ^                      79 9608
M. Else: Affirmed: 65% back                                 79 8059
L. Emmons: Affirmed: PTD for back chest                   78 02904
S. Epps: Affirmed: denial for untimeliness               79 4646
R. Eskildsen: affirmed: remanding of back claim to

. carrier                             —r                  80 2720
CEvans: Affirmed: remanding of calim to carrier       79 4736
G, Farfan: Affirmed: 80% back leg         *               79 8127
T. Fake: Affirmed: 10% low back and penalties            80 01492

80 01493
80 05489

J. Faulk: Affirmed: new injury rather than
aggravation                              ^               77 3712

74 4505
A. Fisher: Affirmed: remanding of back claim to

employer and placement of claimant in vocational
rehabilitation                                          80 2 32

D. Fisher: Affirmed: dismissal due to claimant's failure.
to respond to show cause order       '                78 8290  

L. J. Flud: Affirmed: back PTD                              80 242
L. Fore: Affirmed: denialofshoulder claim—:             79 1885
S. Forgacs: Affirmed: PTD                                   79 09869
P. Foster: Affirmed: remanding of back claim to

carrier                                                  79 8952
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Freeman: Affirmed: denial of aggravation.for arm-
shoulder claim------------------------------~---79-11,118 

79,8760 
P. Freeman: Affirmed: denial of low back---------------:-79-6349 
G. Frisby: Affirmed: denial----------------------------80-03620 
F. Fries: Affirmed: denial of aggravation claim on 1976· 

wrist injury------------------------------------79-3563 
, 79-:-9564 

C. Fromherz: Affirmed: TTD only on back claim----------79-08640 
G. Fueston: Affirmed: reversal of denial of surgicial · 

procedure------------~--------------------------79~05077 
M. Fuller: Affirmed: Remanding of psychiatr~c tlaim to 

carrier-------------------------------~---------79-04463 
W. Furman: Affirmed: denial of TTD---------------------77-2354 
F. Gabriel: Affirmed: 75% pulmonary--------------------77-8013£ 
V. Galabov: Affirmed:'denial-------------~---~---------79-00080 
J. Ganis: Affirmed: 25% low back-----------------------79-5028 
H. Garber: Affirmed: denial of 1967 back claim---------79-2696 
C. Garcia: Affirmed: 15% neck-shoulder-----------------79-9431 
I. Garcia: Affirmed: denial of PPD-----~---------------79-5167 
C Gard: Affirmed: remanding of claim to carrier-~------79-9504 
R. Gay: Affirmed: denial-------------------------~-----80-3941 
c. Gibboney: Affirmed: denial--------------------------79-09551 

79-09790 
79-09789 

M. Gifford: AffirmedL denial of TTD for back claim--~--80-209 
J. Giger: Affirmed: remanding of leg aggravation 

claim to employer-------------------------------78-9716 
D. Good: Affirmed: 15% low back------------------------80-06308 
I. Gormley: Affirmed: deni~l of hip-leg-back claim-----79-3456 
H. Graham: Affirmed: denial of hearing loss and 

reversal of 10% hand----------------------------79-09082 
78-09903 

M. Grant: Affirmed: remanding of allergy claim to 
employer~-----------------------------~---------79-8838 

D. Graves: Affirmed: 10%-------------------------------79-4089 
R. A. Gray: Affirmed: deni~l of TTD and PPD------------79-1887 
D. Grove·: Affirmed: denial of occupational disease-----79-6214 
R. Gygi: Affirmed: remanding of occupational disease 

claim to carrier--------------------------------79-9683 
P. Halbach: Affirmed: denial of aggravation on 1977 

back claim----------~---------------------~-----79-7270 
M. D. Hale: Affirmed: no PPD---------------------------80-00651 
D. Hall: Affirmed: 10% forearm-------------------------78-10,188 
J. Hall: Affirmed: denial of aggravation on arm-

shoulder claim-----------------~----------------79-6530 
R. Hall: Affirmed: 10% neck-----~----------------------79-07782 
H. Hamilton: Affirmed: Employer's responsibility-------79-6586 

79-,6961 
R. Hamli'n: Affirnied: denial of varicose vein surgery---79-10517 
A. Hanes: Affir~ed: 40% lowback and denial of leg , 

claim------~-----------------------~------------80-1155 
J. Hardesty: Affirmed: 20% neck-shoulder-----~---------79-6993 
T. Hare: Affirmed: denial of low back aggravation · · 

claim---------------~~--------------------------79-8642 
J. Harp: Affirmed: 50% lo~ back------------------------79-6009 
J. Harris: Affirmed: 10% ·1eg---------------------------80-00930 

-810-
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K. Freeman: Affirmed: denial of aggravation,for arm 
shoulder claim                                   .   7 9 11,118

79 8760
P. Freeman: Affirmed: denial of low back                 79 6349
G. Frisby: Affirmed: denial                              80 03620
F. Fries: Affirmed: denial of aggravation claim on 1976'

wrist injury                                        79 9563
■ 79 9564

C. Fromherz: Affirmed: TTD only onbackclaim             79 08640
G. Fueston: Affirmed: reversal of denial of surgical

procedure—                                         79 05077
M. Fuller: Affirmed: Remanding of psychiatric claim to

carrier                                              79 044 63
W. Furman: Affirmed: denial of TTD                        77 2354
F. Gabriel: Affirmed: 75% pulmonary                     77 8013E
V. Galabov: Affirmed: ' denial                  :           79 00080
J. Ganis: Affirmed: 25% low back                         79 5028
H. Garber: Affirmed: denial of 1967 backclaim           79 2696
C. Garcia: Affirmed: 15% neck shoulder                  79 9431
I. Garcia: Affirmed: denial of PPD      ^                79 5167
C Card: Affirmed:'remanding of claim to carrier        79 9504
R. Gay: Affirmed: denial                             :     80 3941
C. Gibboney: Affirmed: denial                             79 09551

79 09790
79 09789

M. Gifford: AffirmedL denial of TTD for back claim      80 209
J. Giger: Affirmed: remanding of leg aggravation

claim to employer                                   78 9716
D. Good: Affirmed: 15% low back                           80 06308
I. Gormley: Affirmed: denial of hip leg backclaim      79 3456
H. Graham: Affirmed: denial of hearing loss and

reversal of 10% hand                           :    79 09082
78 09903

M. Grant:' Affirmed: remanding of allergy claim to
employer                                             79 8 8 38

D. Graves: Affirmed: 10%                                   79 4089
R. A. Gray: Affirmed: denial of TTD and PPD             79 1887
D. Grove: Affirmed: denial of occupational disease      79 6214
R. Gygi: Affirmed: remanding of occupational disease

claim to carrier                                   79 9683
P. Halbach: Affirmed: denial of aggravation on 1977

back claim            ,                             79 7270
M. D. Hale: Affirmed: no PPD—                           80 00651
D. Hall: Affirmed: 10% forearm                           78 10,188
J. Hall: Affirmed: denial of aggravation on arm 

shoulder claim                    :                  79 6530
R. Hall: Affirmed: 10% neck                               79 07782
H. Hamilton: Affirmed: Employer'sresponsibility        79 6586

79 6961
R. Hamlin: Affirmed: denial of varicosevein surgery   79 10517
A. Hanes: Affirmed: 40% lowback and denial of leg

claim   —                            :             80 1155
J, Hardesty: Affirmed: 20% neck shoulder                79 6993
T. Hare: Affirmed: denial of low back aggravation

claim                 —                             79 8642
J. Harp: Affirmed: 50% low back                          79 6009
J. Harris: Affirmed: 10% leg                             80 00930
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D. Hart: Affirmed: remanding of back claim to car~ier . 
as new injury----------------~--------------~~--79-8019 

79-9018 
E. Hart: Affirmed~ denial of back-neck aggravation-------78-9618 
R. Hartman: Affirmed: 20% mouth-nose claim---------------80-3157 
R. Hawkins: Affirmed: dismissal for failure to appear--~-79-9876 
T. Haynes: Affirmedi denial of lciw back------------------79-7557 
T. Hendricks: Affirmed: denial of injury and aggravation-79-11,108 

. 79-6886-
0. Herman: Affirmed: remanding of claim to cariier-------79~4231 
E. Herrin: Affirmed: denial of shoulder claim-------~----80-273 
T. Higgins: Affirmed: denial of head claim--~-----------~79-1810 
H. Hill: Affirmid: denial of PPD----~--------------------80-02126 
D. Holbert: Affirmed: remanding of prematurely closed 

back claim· to carrier----------------------:------7'.9-.7 7 4 2 
s. Holmgren: Affirmed: dismissal due to untimely­

filing------------------~----------~-----------~79-10,436 
E. Hook: Affirmed: 30% low back-------------------~------79-5637 
H. Horner: Affirmed: remanding of occupational disease 

claim to employer-------------------------------79-09738 
J. Hubbard: Affirmed: denial of penalties and attorney's 

fee on back claim-------------------------------79-1891 
W. Huber: Affirmed: denial of low back disease.:._ _______ ·---79-52 77 
L. Hunt: Affirmed: denial of aggravation--------------~~-79-5400 
R. Huntley: Affirmed: 10% low back-----------------------79-8221 
B. Hussey: Affirmed: non-compliance of employer-----~----78-7112 
I. Ingram: Affirmed: 35% back and 10% left hand-----7----78-3253 

79-9795 
R. Ingram: Affirmed: denial of time lo~s for wrist 

clairn-------------------------------------------79-7850 
A. Jackson: Affirmed: denial of aggravation--------------76-759 
E. Jackson: Affirmed: 20% low back-----------------------79-4234 
W. Jackson: Affirmed: 80% unscheduled------------~-------78-5024 
W. James: Affirmed: no PPD for back------~---------------78-8705 

78-8796 
C. (Scott) Jeff~rys: Affirmed: no PPD· for ankle claim----79-8922 
V~ Jesme: AffirmedL 75% forearm and 60% leg--------~-----79-1517 
T. Jester: Affirmed: 15% back and chiropractic· care--~---79-5819 

·79-10,297 
D. Jewell: Affirmed: no PPD for back-leg-----------------79-3523 

79-7136 
D~ Johnson: Affirmed: denial of back aggravation---------79-2615 
E. Johnson: Affirmed: denial of iseudogout and remanding 

of bilat~ral impirigement and bursitis to 
employer-----------------------~---------------~79-1956 

I. Johnson: Affirmed: 30% unscheduled--------------------79-0931O 
L. Johnson: Affirmed: denial of myocardial infarction----.79-6487 
R. Johnson: Affirmed: PTD for back claim-----------------79-530 
C. Johnston: Affirmed: denial of meaical treatment for 

back claim------------------------------------~-79-9400 
C. Jones: Affirmed:· 25% low back-------------------------79--3849 
H. Jones: Affirmed: denial 0£ reopening foi pain qenter 

treatment----~-~--------------------------------79~9113 
J. Jones: Affirmed: PPD- for back claim-------------------78-6727 
J. Jones: Affirmed: 50% leg---~--------------------------78-7251 
L.R. Jones: Affirmed: denial of further PPD for leg 

claim-- - _____ . ______ :...:._ ----------------------- - --7 9-4 351 

-811- --
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D. Hart: Affirmed: remanding of back claim to carrier

as new injury                                    ■'   79 8019
79 9018

E. Hart: Affirmed: denial of back neck aggravation        78 9618
R. Hartman: Affirmed: 20% mouth nose claim                80 3157
R. Hawkins: Affirmed: dismissal for failure to appear  : 79 9876
T, Haynes: Affirmed; denial of low back                    79 7557
T. Hendricks: Affirmed: denial of injury and aggravation 79 11,108

79 6886 
0. Herman: Affirmed: remanding of claim to carrier       79 4231
E. Herrin: Affirmed: denial of shoulder claim         ^    80 273
T. Higgins: Affirmed: denial of head claim—^             r.79 1810
H. Hill: Affirmed: denial of PPD    '                       80 02126
D. Holbert: Affirmed: remanding of prematurely, closed

• back claim' to carrier                              7.9 7742
S. Holmgren: Affirmed: dismissal due to untimely.

filing                                               ^^79 10,4 36
E. Hook: Affirmed: 30%’ low back                      79 5637
H. Horner: Affirmed: remanding of occupational disease

claim to employer                                   79 09738
J. Hubbard: Affirmed: denial of penalties and attorney's

fee on. back claim                      ^            79 1891
W. Huber: Affirmed: denial of low back disease        79 5277
L. Hunt: Affirmed: denial of aggravation                 ’  79 5400
R. Huntley: Affirmed: 10% low back              79 8221
B. Hussey: Affirmed: non compliance of employer     r     78 7112
1. Ingram: Affirmed: 35% back and 10% left hand          78 3253

79 9795
R. Ingram: Affirmed: denial of time loss for wrist

claim                                                79 7850
A. Jackson: Affirmed: denial of aggravation               76 759
E. Jackson: Affirmed: 20% low back                          79 4234
W. Jackson: Affirmed: 80% unscheduled             ^        :78 5024
W. James: Affirmed: no PPD for back                        78 8705

78 8796
C. (Scott) Jefferys: Affirmed: no PPD for ankle claim    79 8922
V: Jesme: AffirraedL 75% forearm and 60% leg          ;     79 1517
T. Jester: Affirmed: 15% back and chiropractic' care     —79 5819

■79 10,297
D. Jewell: Affirmed: no PPD for back leg                  79 3523

79 7136
D. Johnson: Affirmed: denial of back aggravation         79 2615
E. Johnson: Affirmed: denial of iseudogout and remanding

of bilateral impingement and bursitis to
employer                          ;                 ^79 1956

I. Johnson: Affirmed: 30% unscheduled                      79 09310
L. Johnson: Affirmed:. denial of myocardial infarction   .79 6487
R. Johnson: Affirmed: PTD for back claim                  79 530
C. Johnston: Affirmed: denial of medical treatment for

back claim                                        —79 9 400
C. Jones: Affirmed: 25% low back                            79 3849
H. Jones: Affirmed: denial of reopening for pain center

treatment  —^                                       7 9. 9113
J. Jones: Affirmed: PPD forback claim                       78 6727
J. Jones: Affirmed: 50% leg                                  78 7251
L.R. Jones: Affirmed: denial of further PPD for leg

• claim        ■                                    79 4351
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E. Jorgensen: Affirmed: reca~culation o~ pay, 2s, : 
shoulder, and 25% arm----------------------------~--79-2616 

R. Kalani: Affirmed: TTD and no PPD for.back claim~-~~~--79~2202 
T. -Karp: Affirmed: 5% neck and offsets for overpayments--79-11073 
0.P. Kellef:_Affiimed: remanding of asthma claim to . 

ernployer-------~------,.----------------,--...:.-----------79-8.887 -
K. Kephart: Af f irrned :· remanding of occupational disease 

claim to carrier-----------------.:. ______________ . ____ 79_596 3 
B. Kilborn" Affirmed: PTD----~------~~-------------------79-06221 
R. Kile: Affirmed·: 30% back------------------------------79-9339 
T. Kim: Affirmed: time loss cinly and partial denial of · 

chest claim-----------------------------------------78-9622 
J. Kincaid: Affirmed: remanding of back claim to carrier-80-72 
C. Knight: Affirmed:_ remanding of foot claim to carrier--79-8863 
F. Knoblauch: Affirmed: denial of occupa·tional disease 

(hea~ing-speech loss)----------------------~--------79-4160 
K. Koenemann: Affirmed: 10% foot-------------------------79-9741 
RKoffler: Affirmed: dismissal due to carrier's 

acceptance ·of claim, and denial of attorney's fee---79-7274 
R. Kokoruda:· Affirmed: TTD and.no PPD--------------------79-9509 
E Kophelm: Affirmed: 50% unscheduled---------------------78-10,328 
T. Kyzer: Affirmed: remanding of 1958 claim to carrie~---79-707 
C. Ladd: Affirmed: remanding.of heart claim to carrier---79-1265 

79-8478 
D. Ladd: Affirmed:· ·10% unscheduled and denials of 

aggravation, occupational disease, and non-
industrial injury--~--------------------------------78-3851 

I. Lamb: Affirmed: remanding of 1978 back claim to 
carrier---------------------------------------------79-3770 

I. Lamb: Affirmed: 5% unscheduled---------------~--------80-03950 
W. Lane: Affirmed: denial owing to untimely filing-------80-01047 
P. Langa: Affirmed: 15% right forearm--------------------79-06296 
D. Lathrop: Affirmed: remanding of back claim to 

employer------------------~-----~-------------------79-7705 
7-9-7706 

L. Ledford: Affirmed: denial-----------------------------80-04433 
L. Lee: Affirmed: _acceptance by carrier-----------~------79-02748 
L. Leischner, Sr: Affirmed: PTD-----------------:--,-------79,-04163 
E. Lenox: Affirmed: denial of chicken pox----------------77-1507 
R. Lescalet:. Affirmed:35% leg----7----~~-----------------79-8226 
K. Leslie: Affirmed: 60% psychological.and 25% neck----~-79-4683 

. . 79-11,107 
J. Lewis: ffirmed: termination of claim------------------79-11,009 
B. Lewis: Affirmed: 20% low back-------------------------79-04305 

79-08383 
R. Lewis: Affirmed: denial of back claim-----------------80-00799 
L. Lewitzke: Affirm~d: denial of reopening TTD and PPD---80-04121 
J. Lilly:Affirmed: 12.5% shoulder------------------------79-4~55 
M. Lines: Affirmed. denial of heart, high blood pressure 

claim-----·------------------------------- ---------77-7218 
E. Lizotte: Affirmed:. remanding of hernia claim to 

carrier--------7------~-----------------------------79-7666 
N .. Loftis: Affirmed: denial of back claim---~------------79-6776 
C. Lohse: Affirmed: 60% foot and 10% low back------------79-1664 
M. Lopez: Affirmed : PTD---------------------------------80-748 
P. Lopiparo: Affirmed: remanding of claim to carrier-----79-5659 

79-2635 
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C. E, Jorgensen: Affirmed: recalculation of pay, 25% ^
shoulder, and 25% arm                                —79 2616

R. Kalani: Affirmed: TTD and noPPD for. back claim . .— —79 2202
T.Karp: Affirmed: 5% neck and offsets for overpayments—79 11073
0.P. Kelley:.Affirmed: remanding of asthma claim to

employer                                 „  ^            79 88 87 ■
K. Kephart: Affirmed: remanding of occupational disease

claim to carrier                                      79 5963
B. Kilborn" Affirmed: PTD           t—--------------------- 79-06221
R. Kile: Affirmed: 30% back                                 79 9339
T. Kim: Affirmed: time loss only and partial denial of

chest claim                                              78 9622
J. Kincaid: Affirmed: remanding of back claim to carrier 80 72
C. Knight: Affirmed:, remanding of foot claim to carrier—79 8863
F. Knoblauch: Affirmed: denial of occupational disease

{hearing speech loss)                                  79 4160
K. Koenemann: Affirmed: 10% foot                            79 9741
RKoffler: Affirmed: dismissal due to carrier's

acceptance of claim, and denial of attorney's fee   79 7274
R. Kokoruda: Affirmed: TTD and no PPD                      79 9509
E Kophelm: Affirmed: 50% unscheduled                       78 10,328
T. Kyzer: Affirmed: remanding of 1958 claim to carrier   79 707
C. Ladd: Affirmed: remanding of heart claim to carrier   79 1265

79 8478
D. Ladd: Affirmed: 10% unscheduled and denials of

aggravation, occupational disease, and non­
industrial injury—                                     78 3851

1. Lamb: Affirmed: remanding of 1978 back claim to
carrier                                                  79 3770

I. Lamb: Affirmed; 5% unscheduled                          80 03950
W. Lane: Affirmed: denial owing to untimely filing       80 01047
P. Langa: Affirmed: 15% right forearm                       79 06296
D. Lathrop: Affirmed: remanding of back claim to

employer                     :                           79 7705
79 7706

L Ledford: Affirmed: denial                                80 04433
L. Lee: Affirmed: acceptance by carrier                   79 02748
L. Leischner, Sr: Affirmed: PTD                   :—■         79 04163 
E. Lenox: Affirmed: denial of chicken pox                 77 1507
R. Lescalet: Affirmed:35% leg                              79 8226
K. Leslie; Affirmed: 60% psychological and 25%neck      79 4683

79 11,107
J. Lewis: ffirmed; termination of claim                    79 11,009
B. Lewis: Affirmed: 20% low back                            79 04305

79 08383
R. Lewis: Affirmed: denial of back claim                  80 00799
L. Lewitzke: Affirmed; denial of reopening TTDandPPD    80 04121
J. Lilly : Affirmed : 12,5% shoulder                           79 4855
M. Lines: Affirmed . denial of heart, high blood pressure

claim                                                    77 7218
E. Lizotte: Affirmed:, remanding of hernia claim to

carrier                                                 79 7666
N. Loftis: Affirmed: denial of back claim    :            79 6776
C. Lohse: Affirmed: 60% foot and 10% low back             79 1664
M. Lopez: Affirmed : PTD                                     80 748.
P. Lopiparo: Affirmed: remanding of claim to carrier     79 5659

79 2635
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Loucks: Affirmed: TTD and 5% unscheduled for 1979 
back dlaim-------------------------------------~----79-7161 

J. Lowery: Affirmed: PPD for hip-leg claim---------------79-9052 
G. Lucas: Affirmed: 20% foot--------------~--------------79-5869 
D. Mainwaring: Affirmed: denial of 1~79 occupational 

· disease stress claim---------~-~-----~--------------79~2496 
L. Marino: Affirmed: remanding of wrist cliam to 

carrier-------------------------------~-------------79-9468 
J. Marley: Affirmed: medical treatment-------------------79-10276 
R. Marquez: Affirmed: 5% unscheduled cervical-~---~------78-3191 

·V. Mattison: Affirmed: 35% left shoulder and:15% left 
.forearm---------------------------------------------79-06779 

79-06780 
M. Mattson: Affirmed: 5% back--------------~-------------80-750 
L. Mayes: Affirmed: denial of aggravation of heart 

disease and diabetes--------------------------------79~8327 
D. McCall: Affirmed: 20% shoulder------------------------80-1767 
J. McClure: Affirmed: denial of psychological condition--80-03991 
D. McDonald: Affirmed: denial-------~--------------------79-03935 
E. McDonald: Affirmed: denial of hernia cl~im------------78-3258 
G. McDonald: Affirmed: 15% unscheduled-------------------79-8330 
J. McKay: Affir~ed: 15% unscheduled---~-~----------------79-09176 
E. McJunkin: Affirmed: 25% low back-----~------------~---79-8189 
G. Merkle: Affirmed: denial of.TTD and dismissal---------80-01895 
M. Methvin: Affirmed:denial due to untimeliness----------80-1315 
H. Michalke: Affirmed: 5% left arm-----------------------80-02265 
J. Miller: Affirmed: denial of heart attack claim--------77-598 
M. W. Mills: Affirmed: denial---------------------------~79-8888 
K.Mitche11: Affirmed: denial of foot-ankle claim---------79-5915 
E. Moore: Affirmed: dismissal for failure to respond 

so show cause------------------------------~--------78-6875 
G. Moore: Affirmed: denials by two carriers and 15% 

forearm------------~--------------------------------79-11,081 
80-221 

M. Moore: Affirmed: 10% unscheduled and TTD for. 
psychological-------------------~-------------------78-82~3 

s. Moore:·Affirmed: no PPD-------------------------~-----80-00279 
J. Morgan: Affirmed: denial of occupational disease---~--79-1174 
C. Morris: Affirmed: partial denial of angina p~ctoris . 

and full denial of myocardial infarction------------78-09540 
S. Mowdy: Affirmed: remanding of claim to carrier--------8()-5355 
G. Muehlhausen: Affirmed: reopening of back claim--------79-717 
L.Muela: Affirmed: PTD for back-knee and penalties for 

untimely payments-----------------------------------78-6716-E 
R Mueller: Affirmed: remanding of calirn to carrier-------79-6065 
A. I. Muna: Affirmed: 15% leg----------------------------79-5099 
W. Muncrief: Affirmed: PTD for shoulder claim------------79-1019 
R. Muscatel!: Affirmed: dismissal· for failure to show 

. . . 
cause-------------------7------------~--------------79-5753 

w. Nettleton:· Affirmed: remanding bf claim to original . 
carrier-------------------------------------~-----~-79~10 035 

. . ' 
. 79-9696 

J. Neumiller: Affirmed: PTD and accepted 1979 knee injury 
as result of 1969 injury----------------------------79-2462 

C. Newell: Af~irmed: 208% back and 22.5% each leg------~-i9-1965 
D. Newhouse: Affirmed: denial of neck-shoulder-~---------80-132 · 
R. Newton: Affirmed: remanding of detached retina claim. 

to carrier---------------~--------------------------79-06451 

-813-. 

D. Loucks: Affirmed: TTD and 5% unscheduled for 1979
back claim                                          r    79 7161

J. Lowery: Affirmed: PPD for hip leg claim                79 9052
G. Lucas: Affirmed: 20% foot                '                79 5869
D. Mainwaring: Affirmed: denial of 19.79 occupational

disease stress claim  ^                      r          79 2496
L. Marino: Affirmed: remanding of wrist cliam to

carrier                                                  79 9468
J. Marley: Affirmed: medical treatment                    79 10276
R. Marquez: Affirmed: 5% unscheduled cervical      ^^    78 3191
V. Mattison: Affirmed: 35% left shoulder and ■ 15% left

■forearm                                                  79 06779
79 06780

M. Mattson: Affirmed: 5% back                               80 750
L. Mayes: Affirmed: denial of aggravation of heart

disease and diabetes                              .     79 8327
D. McCall: Affirmed: 20% shoulder                          80 1767
J. McClure: Affirmed: denial of psychological condition  80 03991
D. McDonald: Affirmed: denial        ^                      79 03935
E. McDonald: Affirmed: denial of hernia .claim             78 3258
G. McDonald: Affirmed: 15% unscheduled                    79 8330
J. McKay: Affirmed: 15% unscheduled   :—                 79 09176
E. McJunkin: Affirmed: 25% low back      .               ^   79 8189
G. Merkle: Affirmed: denial of • TTD and dismissal         80 01895
M. Methvin: Affirmed:denial due to untimeliness           80 1315
H. Michalke: Affirmed: 5% left.arm                         80 02265
J. Miller: Affirmed: denial of heart attack claim        77 598
M. W. Mills: Affirmed: denial                        '       79 8888
K. Mitchell: Affirmed: denial of foot ankle claim         79 5915
E. Moore: Affirmed: dismissal for failure to respond

so show cause                                  ■=         78 6875
G. Moore: Affirmed: denials by two carriers and 15%

forearm                                                  79 11,081
80 221

M. Moore: Affirmed:,10% unscheduled and TTD for 
psychological                      :                     78 824 3

S. Moore :■ Affirmed : no PPD                                 80 00279
J, Morgan: Affirmed:’ denial of occupational disease   ,   79 1174
C. Morris: Affirmed: partial denial of angina pectoris

and full denial of myocardial infarction             78 09540
S. Mowdy: Affirmed: remanding of claim to carrier        80 5355
G, Muehlhausen: Affirmed: reopening of back claim        79 717
L. Muela: Affirmed: PTD for back knee and penalties for

untimely payments                   78 6716 E
R Mueller: Affirmed: remanding of calim to carrier       79 6065
A. I. Muna: Affirmed: 15% leg                               79 5099
W. Muncrief: Affirmed: PTD for shoulder claim              79 1019
R. Muscatell: Affirmed: dismissal' for failure to show

cause —;     ^                                         79 57 53
W. Nettleton: Affirmed: remanding of claim to original

carrier                                                     79 10,035
79 9696

J. Neumiller: Affirmed: PTD and accepted 1979 knee injury
as result of 1969 injury                                79 2462

C. Newell: Affirmed; 208% back and22.5% each leg          79 1965
D. Newhouse: Affirmed; denial of neck shoulder—           80 132
R. Newton: Affirmed: remanding of detached retina claim.

to carrier                                               79 06451
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Newton: ffirmed: remanding of back claim as new injury 
to carrier-~-------~--------------------~--~--------B0~Bo 

80-2935_ 
M. Oates: Affirmed: TTD on forearm claim-----------------80-01061 
L. Ownby: Affirmed:no. PPD for back claim----.-------------78-9027 
J. Paine: Affirmed: 10% low back----~-----------------~--79-3666 
L. Paquin: Affirmed: denial of back claims for new 

injury and aggravation---~-----------------------~-_:78-2916 
. . I _78-2917_ 

L. Parish~ Af~irmed: acceptance-----~------------~~------79-05144 
G. Parker: ·Affirmed: remanding of claim to carrier 

plus penalty--:-----------.-------------------------:----7 7-412 7 
H. Parmelee: Affirmed: 105% leg--------------------~-----79-4106 
C. Pave lek/F.orbes: Affirmed: TTD on back c·laim--------_: __ 7 9-10, 222 
c. Peoples: Affirmedt denial-----------~-----------------77-5253 
E. Perdue:. Affirmed: denial of aggravation-for back 

claim-~--------------~-------------------~----------79-6785 
R. Perez:' Affirmed: denial of 1979 shoulder claim--------79-10, 939 
J. Peters:_ Affirmed: denial of aggravation.on back claim-78-8196 
H. Peterson: ~ffirmed: 25% groin-------~---------7-------79-5105 
W. J. Petersbn: Affirmed: TTD dates and denial of 

certian medical---~~------~--~----------------------79-10,531 
R. Phibbs: ·Affirmed: ·51 arm and denial oi back-ne~k------79-7348 
W. I. Philippi~ Jr:· Affirmed:- 5% low back and denial of 

depiession---~----------~--~-----~---------------~--78-3374 
D. Phillips: A.f firmed: denial of neck-arm claim----------79~ 7528 

·G. Phillips: Af~irmed: denial of 1979 back claim---------80-945 
T. Phillips: Affirmed: denial of aggravation for.back. 

· claim--:---'--'"----_-..:.-------------------------------------79-5146 
w. Pickle:· Affirmed: 30% left eye----------~-------------79-09555 
J. Pierce: A.ff-irmed: 60% un·scheduled-------,.--------------79-10532 
P. Pinson~-Affirmed~ remanding of 1979 back claim.to · 

carr ier----------.-------------------------------------79-9 7 6 9 
C. Poole: Affirmed: 20% back-----------------------------80-01131 
D. Porter: -Affirmed: 7.5% low back-----------~-----------79-0Q771 
R. Potter: Affir~ed~ denial of fees and penalties--------80-00989 
F. Powell: Affirmed: remanding of ankle claim to 

carrier-----------------------~---------------------80-03189 
N. Powell: Affirmed: ba6k-leg PTD----------~-------------78-2272 
B. Prater: Affirmed: PTO for back claim--·----------------7 8-10, 28 6 
R. Rabern: Affirmed: remanding of hernia claim to . 

carrier---------------------------------------------79-10069 
E. Radmacher: Affirmed: remanding of shoulder claim.to one 

carrier··and denial by another~----------------------80-1722 
80-1723 

A. Randis: Affirmed 10% low back-------------------------79-05044 
A~ Randolph: Affirmed: denial of reopening of 1978 back 

claim-----------------------------------------------79-1740 
T. Rathbone: Affirmed: denial of back claim--------------79-2368 
M. Ratliff: Affirmed: 30% low back-----------------.------79;..7 394 
D. Reynolds: Affir:rrie4: 15% hip and 5% eye----------------79-8239 
T. Reynolds, Jr: Affirmed: denial of reopening----~------79-06277 
D. L. Richard:· Affirmed~ denial by carrier to pay 

penalt·y--~----.-------------------------------,.-------80-350 
J. Richards: Affirmed: TTD for 1979 back claim--~--------79-9855 
J. Riehl: Affirmed: denial-------------------------------79-8777 
L. Riggs: Affirmed:· PTD for low back----------------------79-155 
G. Robinette: Affirmed: denial of low back aggravation---79-09229 

-814-
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80 2935. cLD
Oates: Affirmed: TTD on forearm claim                   80 01061
Ownby: Affirmed:no. PPD for back claim    .              78 9027
Paine: Affirmed: 10% low back                        ,   79 3666
Paquin: Affirmed: denial of back claims for new

injury and aggravation                               r—78 2916
78 2917,

Parish: Affirmed: acceptance                             79 05144
Parker:•Affirmed: remanding of claim to carrier

plus penalty              ,                               7 7 4127
Parmelee: Affirmed: 105% leg                             79 4106
Pavelek/Forbes: Affirmed: TTD on back claim          —79 10,222
Peoples : Affirmed : denial          —                    77 5253
Perdue: Affirmed: denial of aggravation for back
claim                                         .           79 6785

Perez:; Affirmed: denial of 1979 shoulder claim        79 10,939
Peters: Affirmed: denial of aggravation.on back claim 78 8196
Peterson: Affirmed: 25% groin                          79 5105
J. Peterson: Affirmed : TTD dates and denial of

certian medical            r         ;                   79 10,531
Phibbs: Affirmed: 5% arm and denial of back neck      79 7348
I. Philippi, Jr: Affirmed: 5% low back and denial of
depression--- ---------------- --- ----------------- r—78-3374

Phillips: Affirmed: denial of neck arm claim          79 7528
Phillips: Affirmed: denial of 1979 back claim         80 945
Phillips: Affirmed: denial of aggravation for.back
claims —                                                79 5146

Pickle Affirmed: 30% left eye            ^              79 09555
Pierce: Affirmed: 60% unscheduled                     ^—79 10532
Pinson: Affirmed': remanding of 1979 back claim.to

carrier                                                  79 9769
Poole: Affirmed: 20% back                                 80 01131
Porter: Affirmed: 7.5% lowback             79 00771
Potter: Affirmed: denial offees and penalties          80 00989
Powell: Affirmed: remanding of ankle claim to
carrier                                                  80 03189

Powell: Affirmed: back leg PTD           ^               78 2272
Prater: Affirmed: PTD for back claim—'■                 78 10,286
Rabern: Affirmed: remanding of hernia claim to
carrier                                                  79 10069

Radmacher: Affirmed: remanding of shoulder claim.to one
carrier and denial by another^                        80 1722

80 1723
Randis: Affirmed 10% low back                            79 05044
Randolph: Affirmed: denial of reopening of 1978 back

claim                                                     79 1740
Rathbone: Affirmed: denial of back claim               79 2368
Ratliff: Affirmed: 30% low back                   .      79 7394
Reynolds: Affirmed: 15% hip and 5% eye                  79 8239
Reynolds, Jr: Affirmed: denial of reopening     ^      79 06277
L. Richard: Affirmed: denial by carrier to pay

penalty   r                                      ^       80 350
Richards: Affirmed: TTDfor 1979 backclaim             79 9855
Riehl: Affirmed: denial                                   79 8777
Riggs: Affirmed: PTD for low back                       79 155
Robinette: Affirmed: denial of low back aggravation   79 09229

Newton: ffirmed: remanding of back claim as new injury
to carrier fin-80
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R. Ropp: Affirmed: denial of shoulder claim-------~-~----80-00010 
M. Rover: Affirmed: remandinq of low back claim• · 

to carrier-------------~-~----------------~~:~-~----79-620. 
G. Rowling: Affirmed: PTD for 1954 back claim--~--~------78-5327 
S. Sandquist: Affirmed: no PPD for neck-shou~der~--------79-5342 
E. Sauer: Affirmed: denial of interim compans~tion to · 

beneficiary-----------------------~~----------~-----79-08819 
L. Schlecht: Affirmed: denial of 1978 back-leg claim-----79-6304 
V. B. Schmidt: Affirmed: remanding of claim to carrier---80~2132 
D. Schwarz: Affirmed: denial of o~cup~tional ~isease-----79-6305 
D. Scroggins: Affirmed: 75% leg and TTD------------------79-7904 
C. Severson: Affirmed: remanding of claim to employer~--~78-9520 
D. Shook: Affirmed: 45% low back---------'-----:-------------80-02039 
C. Dean Shutt: Affirmed: denial of aggravation-----------79-9701 
R. Silva: Affirmed: 20% low back------~------------------80~1999 
E. Simmons: Affirmed: remanding of arm-neck-shoulder-

head claim io cirrier--------~---------------~------79-8691. 
H. Smith: Affirmed: PTO for heart claim------------~-'----79~170 
K. Smith: Affirmed: 5% forearm and TTD only f_or 

shoulder-neck----------------------------~----------'80-145 
80-3503 

0. Smith: Affirmed: no PPD for back---------7------------80-02189 
R. Smith: Affirmed: PPD for neck claim-------------------79-4899 
G. Snyder: Affirmed: denial of PTD_and TTD for back 

claim-------------_---------------------------- -- -79-5273 
80-383 

J. Solomon: Affirmed: 25% low back---------~--~--~-------79~8339 
R. Spillers:-Affirmed: dismiss~l---~--~-------------~----79-9562 
R. Stanley: Affirmed: 5% low back------------------------79-9908 
B. Starkey: Affirmed: denial of treatment at 

Callahan--~----~------------------------------------79-9819 
R. Steele: Affirmed: denial of psych616gical coridition---78-07646 
G~ Stenerson: Affirmed: denial of aggravation on 1976 · 

back claim------------------------~-------------~---79-6330 
S. Stickel:· Affirmed: .remanding of claim to carrier------79-6076 
C. Strong: Affirmed: remanding of 1979 knee claim to · · 

·cirrier--~------------------------------------~-----unknown 
H. Strong: Affirmed: 20% back--------~-------------------79-8520 
T. Strong: £firmed: 20% toes-----------------------------79-6375 
S. Sullenger: ·Affirmed: remanding of ankle claim-to 

carrier---------------------------------------------79-4563 
F. Summers: Affirmed: denial-----------------------------79-07822 
S. Sutphin: Affirmed: 10% low back-----------------------79-9703 
C. Syphers: Affirmed: dismissal of aggravation claim-----79-4998 
D. Thomas: Affirmed: 25% low back-------~----------------79-8114 
D. Thomas: Affirmed: denial of occupationa_l disease------79-9090 
S. Thomas: Affirmed: 70% low back------------------------79-4761 
L.· Thomp~on: Affirmed: 10% right leg---------~~----------80-04974 
D.Tokich: Affirmed: no PPD-------------------------~-----79-3148 
M. Tollefson: Affirmed: _dismissal for untimeliness-------79-10293 
N. Tolleshaug: Affirmed: dismissal for untimeliness------78-06667 
G. Tolman: Affirmed: denial -.of work-related· death-..:------76-6508 
R. Tregaskis:Affirmed: 10% shoulder--------~-------------79-8149 
L. TwistL Affirmed: denial .of aggravation on back 

claim: __ . ~- --------------------------------------80-575 
D. Unger: Affirmed: 20% back--~--------~-----~------:-------80-02136 
L. Vance: Affirmed: .remanding of claim to carrier--------79-3147 
E. Villarreal, Jr: Affirmed: 80% unscheduled-------------79-04119 
T. Villastrigo: Affirmed: reduction of TTD to TPD--------80-02197 

-815-

R. Ropp: Affirmed: denial of shoulder claim      —      ^^80 00010
M. Rover: Affirmed: remanding of low back claim'

to carrier                                             79 620
G. Rowling: Affirmed: PTD for 1954 back claim            78 5327
S. Sandquist: Affirmed: no PPD for neck shoulder         79 5342
E. Sauer: Affirmed: denial of interim compensation to

beneficiary                                              79 0 8819
L. Schlecht: Affirmed: denial of 1978 back leg claim     79 6304
V. B. Schmidt: Affirmed: remanding of.claim to^ carrier  80 2132
D. Schwarz: Affirmed: denial of occupational disease     79 6305
D. Scroggins: Affirmed: 75% leg and TTD                   79 7904
C. Severson : Affirmed: remanding of claim to employer   78 9520
D. Shook: Affirmed: 45% low back         ^   :   .         80 02039
C. Dean Shutt: Affirmed: denial of aggravation           79 9701
R. Silva: Affirmed: 20% low back      ^                     80 1999
E. Simmons: Affirmed: remanding of arm neck shoulder 

head claim to carrier                                  79 8691
H. Smith: Affirmed: PTD for heart claim               '    79 170
K. Smith: Affirmed: 5% forearm and TTD only for

shoulder neck                               ’            ^'80 14 5
. ■ ; 80 3503

0. Smith: Affirmed: no PPD for back          80 02189
R . Smith: Affirmed: PPD for neck claim                    79 4899
G. Snyder: Affirmed: denial of PTD,and TTD for back

claim               .                                ^  ^ 79 527 3
80 383

J. Solomon: Affirmed: 25% low back           —     ^       79 8339
R. Spillers: Affirmed: dismissal       ■.                 —79 9562
R. Stanley: Affirmed: 5% low back                           79 9908
B. Starkey: Affirmed: denial of treatment at

Callahan—          :                                    79 9819
R. Steele: Affirmed: denial of psychological condition   78 07646
G. Stenerson: Affirmed: denial of aggravation on 1976

back claim                           "                :   79 6330
S. Stickel:■ Affirmed: .remanding of claim to carrier   —79 6076
C. Strong: Affirmed: remanding of 1979 knee claim to

carrier  ^                                               unknown
H. Strong: Affirmed: 20% back        ^                      79 8520
T. Strong: ffirmed: 20% toes                                79 6375
S. Sullenger: Affirmed: remanding of ankle claim to

carrier                                                  79 4 563
F. Summers: Affirmed: denial                                79 07822
S. Sutphin: Affirmed: 10% low back                         79 9703
C. Syphers: Affirmed: dismissal of aggravation claim    79 4998
D. Thomas: Affirmed: 25% low back        ^                 79 8114
D. Thomas: Affirmed: denial of occupational disease     79 9090
S. Thomas: Affirmed: 70% low back                          79 4761
L. Thompson: Affirmed: 10% right leg           :            80 04974
D.Tokich: Affirmed: no PPD                                  79 3148
M. Tollefson: Affirmed: dismissal for untimeliness       79 10293
N. Tolleshaug: Affirmed: dismissal foruntimeliness       78 06667
G. Tolman: Affirmed: denial of work related' death—^      76 6508
R. Tregaskis : Affirmed: 10% shoulder                        79 8149
L. TwistL Affirmed: denial of aggravation on back

claim: — ——                                         80 575
D. Unger: Affirmed: 20% back—                               80 02136
L. Vance: Affirmed: remanding of claim to carrier        79 3147
E. Villarreal, Jr: Affirmed: 80%unscheduled               79 04119
T. Villastrigo: Affirmed: reduction of TTD to TPD        80 02197
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H. Vixie: Affirmed: denial of mo~thly payments ___ _: ___ ,:-.:.-:--1.f.::.110·01 
o. Wake: Affirmed: remandtng of back claim to .. · .. , .. 

carrier------~--------------------------------------79-09278 
G. Waldrop: Affirmed: denial of PPD~-------~-------7 -----80-523. 
C. Walenciak: Affirmed: TTD on back-leg claim---------~--78-8896 
K. Ward: Affirmed: 32% unscheduled on back-neck-pelvis 

claim------------------------------------------- :---79.2221 
H. Washington: Affirmed: denial of back claim----~----~--78-6741 
A. WestenseeL Affirmed: remanding of back claim to . 

carrier------------------------------------~-~------79-2579 
J. Weston: Affirmed: denial of claim---------.:.---~--------79-6379 
w. Whitaker: Affirmed: 20% back, 20% left leg, and :. 

10% right leg-----------~------~------~~------------80-bl585 
H. White: Affirmed: denial of 1976.back-neck claim-------79-9459 
P. Whitehurst: Affirmed: denial of low back claim--------79-6744 
R. Wicker~ Affirmed: denial of !sychological 

component---------------~------~----~---------------78-7066 
M. Wilks: Affirmed: soi low back-------------------------77-01584 
D. Williams: Affirmed: denial of one claim and .reversal 

of denial of second---------------------------------79-09191 
. . 79-10498 

G. Williams: Affirmed: PTD-7-----------------~-----------78-07644 
J. Williamson: Affirmed: TTD only on chest clairn---------79-6746 
E. Wilson: Affirmed: 60%, time· loss, and medical---------79-2681. 

· R. Wilson: Affirmed: ·no PPD for low back claim-----~-----80-15 
R. Wine: Affirmed: dismissal-----------------------------79-09661 
J. Wolfe: Affirmed: denial of carrier and remanding · 

of 1975 low back claim to employer------------------79-6518 
- . 80-1780 

D. Wood: Affirmed: remanding.of aggravation to. 
carrier---------------------------------------------79-06204 

P. Worley: Affirmed: denial of arthritis claim-0:,--·-------78-154 9 
D •. Wright: Affirmed: ·TTD for 1979 back claim-------------79-8669 

79-9388 
L. Wright: Affirmed: denial of TTD for ~971 leg-arm 

claim--------------------------------·~----. --------79-8151 
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Vixie: Affirmed: denial of monthly payments       --t-7.9-11001
Wake: Affirmed: remanding of back claim to

carrier                                                  79 0927 8
Waldrop: Affirmed: denial of PPD                 t—^ 80-523
Walenciak: Affirmed: TTD on back leg claim             78 8896
Ward: Affirmed: 32% unscheduled on back neck pelvis

claim                                                  —79 2221
Washington: Affirmed: denial of back claim          :—78 6741
WestenseeL Affirmed: remanding of back claim to •

carrier                                      :   —      79 2579
Weston: Affirmed: denial of claim               r       79 6379
Whitaker: Affirmed: 20% back, 20% left leg, and

10% right leg             ^                             80 01585
White: Affirmed: denial of 1976 back neck claim       79 9459
Whitehurst: Affirmed: denial of low back claim        79 6744
Wicker: Affirmed: denial of isychological

component                                                7 8 7066
Wilks: Affirmed: 80% low back                            77 01584
Williams: Affirmed: denial of one claim and .reversal

of denial of second                                     79 09191
79 10498

Williams: Affirmed: PTD                                   78 07644
Williamson: Affirmed: TTD only on chest claim         79 6746
Wilson: Affirmed: 60%, time loss, and medical         79 2681
Wilson: Affirmed: no PPD for low back claim           80 15
Wine: Affirmed: dismissal                                79 09661
Wolfe: Affirmed: denial of carrier and remanding

of 1975 low back claim to employer                    79 6518
80 1780

Wood: Affirmed: remanding.of aggravation to.
carrier                                                   7 9 06204

Worley: Affirmed: denial of arthritis claim  —       78 1549
Wright: Affirmed: TTD for 1979 back claim              79 8669

79 9388
Wright: Affirmed: denial of TTD for 1971 leg arm

claim                                                     79 8151
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